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January, 1957 


Mr, JUSTICE GAJENDRAGADKAR. 


Wa offer our sincere congratulations to Mr. Justice Gajendragadkar on his aleva- 
tion to the Benoh of the Supreme Court of India. He was born m 1901 and belon 
to a family much reno for la ing learned stholars or Pandite oonsecatively 
for six ganerations. His forefa so o they migrated to Satara, lived at the 
village of Gajendragad in the Dharwar district. The ańcient Hindu tradition of 


' guru and sishya, in the world of sho ip, existed in this highly ¢ultured and 


educated family for generations, and ils desirous of acquiring sound knowledge 
m Sanskrit flocked to them from aise Maharashtra, Karnatak and: even as 
far as the provinoe of Madras. The elder brother of Mr. Justice Gajendragadkar 
was a renowned professor in Sanskrit at the Elphinstone College, Bombay. 

Mr. Justice Gajendragadkzar’s academic oareer was exceptionally brilliant. He receiv- 
ed his early education in the Satara High School and at the age of fourteen he stood very 
high ir the Matriculation examination held in 1915. He prosecuted further studies at 
the Deccan College ånd in the B.A. examination of 1922 he took First Class honours 
in English anf Sanskrit and was nominated Dakshina Fellow in the Deooan College, 
Poona. * Similarly, he achieved First Class distinction in English and Sanskrit in 
M.A. examination of 1924 and won the Suja Gokulji Zala Vedanta Prize and the Bhag- 
wandas Purshottamdas Sanskrit Scholarship. Indeed, such a brilliant acadamio career 
is rare in the annals of the Bombay ’Versity. He then turned to law and the 
Second LL.B. examination in 1926, and in August of that year on mto the 

of the Bombay High Court, and thus set his life upon a cast, and took the 

of the die. In the course of nimetean years that he practised at the A ate 
Side of the Bombsy High Court, he built up a lucrative practice, and in 1946 he was 
appeinted a Puisne Judge of the High Court. Very soon he made his mark as a 
rvigcientious, clear-headed, capable, and courteous Judge possessing sound knowledge 
of law, ånd always giving a patient hearing in every matter that oeme before him for 
adjudicgtion, and never hustled or justled a lawyer in the course of his arguments. 
In him are mingled equanimity of temper, patisnoe and courtesy, and always anxious 
to do substantial justice tabooing mere technicalities of law. In Hindu law his 
erudition in Sanskrit unravelled many a knotty pomt tracing the gradual devel 
ment of a i inciples. It is his keen degire to write a monograph Pa ase (ES 
history of Hi cs pear successive stages from the great Manu to modern times. 

It is gratifying to find that his activities were not confined only to the domain 
of law. In different capacities he was connected with thirty educational, cultural 
and social institutions. In 1950, under the auspioes of the Bombay University, he 
delivered lectures on the law of adoption in the Lalubhai Shah Lecture series on Hindu 
law. Similarly, in 1982 he gave a series of lectures on the Hindu Code Bill under the 
spies of the Karnatak University. In different oommittees of the Poona University 


` he was the guiding spirit, and was a Dean of the Faoulty of Law anda member of 
' the Syndicate of the Bombay University. He took keen interest in social matters 


and presided over twb consecutive sessions of tho Maharashtra Social Conference. 

Bombay lose a sound, capable and learned Judge whose activities were not 
confined to the Grbit of law only, but the loss of ‘Bombay is a gain to New Delhi. 
The Supreme na y gains a pillar of strength. Our good wishes go to him 
fog e distifgnished and enlightened career in his new sphere. 


` On 
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aa 11, 1957, the members of the Bar mustered strongdin the Centrat 
* €qurt. Mr.M. P. Amin, the Advocate General, addressing the Court, agid: ee 


My Lord, on behalf of the members of the Bar including myself, I offer to your 
Lordship our very sincere and hearty felicitations on your Lordshij’s appointment 
AB Judge of the Supreme Court of India. "e 
e My Lord, when a few monthe ago it waslearnt that the strength of the Supreme Court 
Benolf was increased to eleven members, we were all looking forward to the occassion’ 
when the honour may come to prairie tei ec and therefore when a few days 
it was reliably known that the Bombay High Court was going to be the recipient 
of that honour, we were indeed mightily pleased. We were only looking forward 
to fhe official confirmation and when we learnt this week that the honour had been 
e «conferred upon your Lordship we all were extremely glad. 


My Lord, right from the very commencement of your educational career, it was 
predicted that your Lordship was to have a brilliant future. You had a very illus- 
trious academic eareer seomring first class at the University examinations. After 

: your Lordship’s enrolment in 1926, within a very few years your Lordship seoured 
& very lucrative practice. Indeed, if your Lordship had not accepted the office 
of a Judg* your Lordship would have been a front rank lawyer practising on * 
the Appellate Side. Your Lordship has been presiding as a Judge for over eleven 
years, and everyone who has practised in your Lordship’s Oourt knows full wel 
that your Lordship has dispensed justice to the satisfaction of all ooncerned. Your 
Lordship’s perception of facts is very quick; your Lordship soon perceives the very 
important points on which depends the judgment in the oase; your Lordship has 
always been willing to give patient hearing on the vital question that may be 
involved in the particular matter, though at times it may be necessary—and 
indeed really neceesary—to control unnecessary argument» on a point which 
really does not arise. 6 


My Lord, gour Lordship’s activities were not merely confined ase4: Judge; 
your Lordship’s activities extended to other spheres ni like social reform, 
oulture and educational advancement. Your Lordship is oonnested with 
one or other of the several important institutions in Bombay and elsewhere 
in the State, and youreLordship’e serviceg have been fully appreciated by 
all those institutions. No doubt, after your Lordship goes to New Delhi, that 
closer contact may not be available to those institutions ; but they will always be” 
looking forward to your Lordehip’s guidance. In the Bombay University, your Lordship 
has been recently doing very usefulservice,and the time and attention your Lordship 
devotes, in spite of your Lordship’s work as a Judge, are indeed well appreciated 
by the authorities concerned. My Lord, you are now going to the Supreme Court, a 
unique institution, the Supreme Tribunal in the Union of India, and ae a Judge of 
the Supreme Court your Lordship’s responsibility has undoubtedly increased. 
Governments may o , Ministries may change, but there is one thing which is 
stable, one which contributes greatly to the stability of the country and the State, 
apd that isthe Judiciary ; and it is to that Judiciary that your Lordship belongs. 
Your Lordship is now elevated to the Supreme Court, which is the highest 
Court ia the country which, a from administering the private righte of 
citizens and the law of the is the final authority to interpret the 
Constitution with 1egard to the rights of the State, rights of the oitizen, 
rights of the rociety. It is to that high position that your Lordship is now 
going. No doubt, we-are ing a lot about individual freedom ; but that freedom 
has to be considered along with the righta of the State and the rights of the society, 
and it would be your Lordship’s funotion, along with your Lordship’s colleaguee, 
to lay down the law, becanse after all that is the law which governs our country. 
The ability which your Lordship , the experience which your Lordship 
has got, the sound knowledge of law that your Lo ip has ired, would 
be useful to your Lordship in administering the law to the satigiaction of all. 
My Lord, we know that we have lost you so far as fhe Bomby High Court is 
concerned; but we reglise that itis a gam to the country and in the larger interests 
i P 
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of the counte we must accept that situation with joy. My lord are fully confi- 2 
dept that in the high office which your Lordship will be now assuming ecayse » 
of admini&tration of justice will derive additional efficient force. ° 
My Lord we,wish you a very long and happy life and further adequate strength 
and ability, to very ably and successfully shoulder the high responsibility of your 
new offios. We wish your Lordship complete success in the new sphere of actjvity . 
, your Lordship will be soon assuming. ° 


Mr. H. M. Choksi, Government Pleader, gaid : 


My Lord, I consider it my privilege to associate with the sentiments expreased 
by the leader of the Bar. Wo have been at the Bar together soe your Lordship 
joined the Appellate Side Bar in 1926, and it seems diffioult to realise that almost, | 
thirty years, three decades, have passed since then. We were juniors, waiting in the 
Appellate Side room, chatting together, happily paasing the time, talking about 
the then seniors, Mr. Coyajce, and Mr. Thakore, asto how they handled several CASS, 
waiting Just to see whether our turn would come at all. In that’ group there were 
somo mismg and brilliant friends who.are not with us today. I refer to the 
late Mr. Utaavial Shah and Mr. K. N. Dharap. Some of us went on plodding 
at the Bar and some crossed the table and went to the Bench. | 

This happy occasion brings so many memories and recollections. It is difficult 
to say there is no of tion when we feel that your Lordship is leaving 
us, though we EA aa ne extremely proud that one of us, whom we even then 
considered brilliant, separa: mgh promise, goes to the highest judicial tribunal 
In the country. From our there were oocasions when members of the Bar 
were called n to the Judicial Committee of the Privy Council. I refer to the late 
Sir Dinshah Mulla Dr. M. R. Jayakar. Within a short time after the Supreme 
Court was estgbli it was the luck of this Court to have one of the Judges appointed 
from thig Bench, and this is a second occasion when again it has fallen as & good 
luck to’ Court that another Judge has been called upon to go to the Supreme 


@ 


»Decoan College, passed M.A. examination with the same Seep oe se Sra 
in 1924, the Zala Vedant Prize and also a scholarship and the i 
Fellowship in the Deccan College. Soon after you joined the Bar, you edited a 
law ine, and as practice gathered together you had hardly any time to devote 
to it. anes ired a lucrative practice and was known as one of the prominent 
advocates on the Appellate Side. On the retirement of Mr. Justice. Divatia 
your Lordship was oalled upon to the Bench in 1945, and since then 
career on the Bench has been more brilliant than your career as a student in the 
University and a lawyer at the Bar. 


a Everyone has felt at home in your Lordship’s Court; ever yono was confident 
of the due result of his oase without any waste of time, and long arguments. No 
one felt hustled, no one had to complain that he did not have his full say, and still 
the litigating publio and the Bar had full confidence that justice would be done to 
their case. 


In 1950, your Lordshi delivered a lecture on the Hindu Law of adoption in the 
series of Sir Lallubhai Lectures in the University of Bombay ; in 1952 in the 
Karnatek University your Lordship delivered learned lectures on the Hin 
Code Bill. Your Lordship’s activities have been varied and not confined to the 
four walls of this Court. Wherever your Lordship was called upon to go, either 
as a social reformer or in educational matters, your Lordship readily agreed to 
do so. 

Tt is an ooc n to b8 proud of that your Lordship hae been called upon to occupy 
& seat on the hi Jadicig] tribunal of the country, and,if I may say so, it is an 
aoquisition by Supreme Court to have a Judge of your learning, of your tempera- ° 
ment and popularity. There will be a void in this Court, It is difficult to imagine 
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ințerestå. : . | 
ae hearts are full of feeling of affection and respect for your Lord&hip. One 
refuses to believe, speaking personally for myself, that your Lordghip is gon to 
leave us. It is'a thought which is too painful to reconoile with. Pras 
Yeur Lordship’s career all throughout has,.been brilliant, as a student, a8 & 
ciety e parc hs It need not be said that your Lordship will carry the same, 
brfilianoe and success to your new high office. O a 
Tt is our sincere and ardent prayer, on behalf of the Bar and myself, that God may 
ive you health and strength to endure all the hard work that your Lordship will 
be aid on to do, and may He lead you to fame and glory to higher servioe of 
our mother , Bharat. i ae ` 


Mr. Justioe Gajendragadkar said: 
I have often heard it said, but I did not realise so far how oundly true it ig, 
that when the heart is full the tongue is tied. When I jo the Appellate Side 
Bar in August 1924, I could not have looked forward to many friends, inside the 
four walls of the High Court building. The academic atmosphere of the coll 
where I was educated, and the scholastic atmosphere at home, had in faot made 
me a stranger to the life that faced me at the Bar. To-day, however, when time - 
has oome for me to say good-bye to the High Oourt, I can justly claim that it is 
my privilege to have a very | number of friends who have been consistently 
generous and kind to me throughout the thirty years that I have been working 
in the High Court. An ancient Sanskrit poet has oo human associations 
with the meeting of logs of wood in the stream of the might ocean. Logs of wood, 
says the post, meet in the current of the sea, move on er for some time, then 
separate and one in its own direction. Philosophically, the compari 
may be sound ; but, emotionally, ali BaN elie: is essentially sad. the Chinese 
proverb puta it: ‘Deep is the water in the peach-blossom rink ; deeper still is 
our heart’s feeling when good friends are pou At chia Hout of parting, my 
feelings of grief and sorrow are too deep for words. That is how I have realised 
to-day, as never before, that when your heart is full your tongue is literally tied ! 
When I took my seat dh the Bench in 1945, I recall that I had told my friends 
that in disharging my duties as a Judge { would always try. to remember. ts ee 
final verdict on my judicial career d inevitably have to be pronounced by the 
members af the Bar and the litigating public. The verdict that been pronouns- 
ed this evening is far more generous I was entitled +0 expect. It bears obvioud 
traces of emotional partiality and warmth, and I feel that it may alsgq tosome extent 
be based on the requirements of conventions which have to be observed on such 
oocasions. Next to the approbation of his conscience, the approval and apprecia- 
tion of his judicial work by the members of the Bar and the litigants is the ighest 
reward for any Judge. I find that it is my good fortune to have reosived this high 
reward this evening from generous friends at the Bar. That makes it so difficult 
for me to express my gratitude to you all in adequate or appropriate terms. j 
Wo often speak of the exalted position which our High Court oooupies in India 
to-day. In assessing the strength and in measuring the height of the status of the 
Bomba High Court, it is necessary to remember that we are the proud inheritors 
of a glorious tradition from the past. All objective judgments on achievements 
of individuals or institutions must recognise the existence of the invisible, but 
continuous thread of cause and effect between the past, the present and the future. 
If the ition of the Bombay High Court to-day is exalted and honoured in the 
country, we the lawyers and Judges of to-day must cheerfully render our tribute 
to our predecessors who have handed over to us Fendt pian OE of worthy 
traditions. The anxiety of each one of us must also be to måke & worthy addition 
to our inheritance in our time and pass it on in due course to ou successors. If 
it be true that diag my arei aa a lewya ee ok ee 
which is unworthy of the noble traditions of this Court, I wou part with you 
and this Court a proud man indeed! a 


e 


> 
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Let us, howfwer, remember that the strength of the High Court lies in the confidence 


that it enjoys from the litigating publio and its representatives—the members of y 
Bar i 


. In the discharge of'our duties from day to day, we are really engaged in 
task® of iag for truth. Whether the dispute is between citizen and citizen or 
between, citizens and the State, Courts are always in the examination of the 
merits of the dispute and in finding out where the truth lies. It is true that, in erder 

gto facilitate the discovery of truth, democratio Legislatures devise rules of procedures 
which regulate pleadings between the parties and the admission of evidence kt ahe 
trial. It is also true that, in order toavoid the possibility oferror, Legislatures adopt 
the device of checks and counter-cheaks in the forms of appeals and revisions. Bome- 
times the lay litigant is puzzled by the unduly long course that litigation: takes in 
our country and the discrepant and conflicting views that Judges express from Court 
to Oourt: If this Court sometimes ap ig Or a a Sera eam ° 
science is troubled by the inordinate delay that would otherwise be caused in the 
disposal of cases brought before it. Rules of procedure which are intended to facili- 
tate the discovery of truth seek to narrow down the scope of the controversy between 
the parties ; but sometimes these rules introduce an element of rigidity in the settle- 
ment of disputes whioh may not always be conducive to the discovery of truth. In 
the administration of criminal law we often enough hear the whisper of reproach 

_that guilty men sometimes one aor cua ; and it is even said on some occasions 
by impatient publio workers that safety of life and property may be in jeopardy 
if the doctrine of reasonable doubt is generously and extensively applied. Fortu- 
nately, the problems of reconstructing our procedure and adjusting our laws to the 
requirements of to-day are being considered by a distinguished Commission consisting 
of eminent lawyers and jurists of our country. It is to be hoped that, as a result of 
its labour, the Commission would make just and necessary recommendations and that 
Legislature will without any hesitation implement them by appropriate legislative 
process. Meanwhile it must be the duty of all lawyers and Ju to maintain the 
confidence pf the public, for it is the confidence of the public which is the sole basis 
of the strength and the status of the High Oourt. . 

It may sound platitudinous, but it is nevertheless absolutely true, that the success 
of democracy in our country depends substantially, if not wholly, on the suocees of 
the rulo of law. In a modern democratic State the functigns of the Legislature, the 
Executive and the Judiciary are well-defined and the spheres of their respective 

“sotivities are well-established. The and stability of a modern democratic 
State depends upon the vision, the wisdom and the foresight of ita Legislatures; the 
gificsanoy and incorruptibility of ita executive; and the Independence, impartiality and 
integrity of ite judiciary. Irfdeciding disputes between citizens and citizens, as well as 
in hearing complaints made by oitizens against the State, in respect of legislative 
enactments or executive orders, Courte must hold the scales of justice even between 
the parties ; and it is the function of the Bar to assist the Courts in upholding the 
best democratic traditions about the administration of the rule of law. Sometimes 
we are apt to forget that the Bench and the Bar act and react on each other ; and the 
leng glorious history of this Court shows that the exalted position whioh this 
Court ie in Indias to-day is the result of the joint contribution made by a series 
of eminent Judges assisted by an illustrious series of eminent and distinguished law- 
yers of the Bombay Bar. lawyers argue their cases in Courts of law and Judges 
decide them, it is not their function to consider the propriety of the policy adopted 
by the Legislature in enacting laws. I have always felt that a Judge should never 
allow his personal, ecanomio, politioal or social views to trespass in his judgements. 
Judges in a modern democratic State must, and do always, fanotion without fear and 
without any hope of favour, and it is in the light of this tradition that the work bf 
every Judge must ultimately be judged. Before I part with you, it is my duty to 
acknowledge gratefully the consistent and generous co-operation that I have always 
received from Bar in the discharge of my duties. If my judicial work can claim 
any merit at all, I must fratefully pasa on the credit for that work to the invaluable 
assistance that BE always repeived from the members of the Bar. 

In our daily work we are no doubt dealing with the facta and the points of law that 
axjse in individual cases. In some cases we are called upon to deal with claims 
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substantial in a financial sense ; it is also our duty to deal with compée®x and compli- 
gated questions of Jaw. But in the hurry of our daily work and unger the pressure 
inVolved in studying the facta of individual oases, we should not forget the essential 
significance of the administration of law in a modern democratic seteyp. The Con- 
stitution of India, to which we all owe allegiance, has enjoined. upon a country to 
establish equality—political, social and economic—amongst its citizens ; and in the 


pursuit of this ideal, Legislatures in the country enact several measures. The adminis- 


tratiofi of these laws and the enforcement of their ee in Courts of law is not 
always a matter of mere mechanical construction. th lawyers and Judges are and 
ought to be conscious of the radical change that is taking place m the fundamental 
aspects of law in a modern democratic Btate. qantas dhe. dooc asis fare in 
ecofiomics is now obsolete, so is the static view of law with which most of us were 


e «familiar in our early days. A modern democratic State cannot, if democracy is to 


survive, follow the doctrine of merely keeping the ring clear when disputes arise 
between contesting parties on socio-econcmio issues. A democratic welfare state is 
naturally impatient to attain the of social and economic ity, and the journey 
towards this goal has to be assi by legislative regulation. economic inequalities 
have to be removed, if social equality has to be established, and equal opportunities 
provided to all citizens in this country, law may have to regulate majot socio-economic 
relations of citizens; and when demooratio Legislatures enact laws for this purpose, 
the philosophy of social life on which such legislation is based must be understood 
and appreciated by all citizens in general, but by lawyers and Judges in particular. 
Judges do not make laws and never must attempt to make laws by & process af 
judicial interpretation.. But in administering socio-economic laws and in interpreting 
them, Judges should not be oblivious to t Mr. Justice Holmes so appropriately 
and eloquently described as ‘‘ the felt necessities of the time. The dynamios of 
law has never been more eloquently described than by the Brahadaranyakopanishad. 
“Law,” says the Upanishad, “is the king of kings, far more powerful and rigid than 
they. Nothing can be mightier than law, by whose aid as by that of the. highest 
monarch even the weak may prevail over the strong.” A Judge who makes no 
mistakes is yet to be born. Wise Judges are fully conscious of their fallibility. But 
whether right or wrong,in administering justice a Judge must constantly endeavour, 
with the assistance of the Bar, to sustain the rule of law in the country. All of us 
realise that the future of democracy in this country in this sense upon. the 


efficiency of the administration of law ; and that is how the work that lawyers and® 


Ju do in Courts of law to-day has a special signi cance of its own. ' 

I it may sound visionary or utopian, but I always like to look upon Courts of 
law as templee of justice. History shows that the utopia tr fantasy of to-day becomes 
the commonplace or platitude of to-morrow. I fondly believe that in our fastemoving 
country the administration of law itself would, sooner than we expect or anticrpate, 
be regarded by lawyers, Judges and the publio at large as an essential branch of social 
service. It is our proud pri as Judges and lawyeis to be working at a time 
which can be truthfully described as the hour of destiny in the history of our country. 
This hour of destiny beckons to us all to do our utmost, each one in his or her owa 
ee ee 

y Im all humility, but with all my heart, appeal to you all to give your maximum 
Saiano bo ue With tis eal onea ua bhat you the law yor and wo a Tideo 


are really partners in the administration of justice in this country? Let us all do | 


our best to maintain the highest traditions of which this Court is justly taken as a 
symbol all over the country. 


OFFHNCHS AGAINST TEMPORARY ACTS. 
HFFEOT OF CONSTITUTION. 
THs temporary legislations undertaken under exercise of the powers of emer- 
gency legislation for the proper control of distribůtion, movement and 
production of essential articles had assumed considerable imporfnce during the 
continuance of the War. But even after the cessation of hostiAties and conse- 
quent expiration of theag Acts, rules and orders, these have presagited some 
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difficulty ir ng dad egpoatn regarding acts done prior to the expiry of the Rules, ` 
Certain offences for contravention of the control orders were under i - 
tion at the tin® of expiry of these temporary enactments and ‘some were already 

ing trial in Courts. A question of considerable importance and far-reach- 
ing consequences is regarding the effect of the expiry of these enactments on 
such offertces and it has given rise to conflicting—at least apparently conflicting 
—decisions on the point. 

The Defence of India Act, 1939, was enacted under s. 102 of the Government 
of India Act, 1985, which empowered the Central Legislature to make laws for 
a Province or any part thereof with respect to any of the matters in the Pro- 
vincial List, once the, proclamation was issued by the Governor General that a 
grave emergency existed threatening the security of India. The Defence of Thdia 
Act came into force immediately and it was provided in s. 1(4) of the Act that: 

“It shall be in force during the continuance of the present war and for a period of 
six months thereafter.” 
The Defence of India Rules were made under the Act and varieus control orders 
were made in exercise of the powers conferred by r. 81(2). These orders con- 
tamed prohibitions regarding distribution, manufacture, possession etc. of 
essential commodities and contraventions of these orders were made punishable 
under r. 81(4) of the Defence of India Rules. 

If a person contravened the provisions of an order made under r. 81(2) of the 
Defence of India Rules, when the said rules were in force and was committed 
for trial before a Magistrate immediately, he could be tried and punished for 
the same even though the Defence of India Act expired during the pendency 
of the proceedings. Judicial opinion in Indian High Courts is uniform on this 
ager But if the offender could not, for some reason or the other, be sent up 

or trial before tht expiry of the Act, could he be prosecuted and punished for 
the same after that date? It often happened that the investigation of these 
offences were many times protracted and considerable time elapsed between 
the date of commission of offence and submitting the charge-sheet. Sanction of 
the District Magistrate had to be'taken before institution of the proceedings. 
Whether these proceedings could be instituted or continued respectively after 
the expiration of the Defence of India Act is the important problem which in- 


, volves the interesting question regarding interpretation of these enactments. 


Before roceeding to discuss the various aspects of this question, it would 
not be out of place to set out a chronological sequence of various enactments the 
‘interpretation of which would be the subject-matter of the discussion. As 
pointed out akove, the Defence of India Act was enacted in exercise of the powers 
conferred under s. 102 of the Government of India Act; on September 3, 1939, 
the Governor General issued a proclamation of emergency stating that grave 
emergency had arisen threatening the security of India. A law made in exer- 
cise of the powers under s. 102 of Government of India Act was to cease to 
have effect on the expiration of six months after the proclamation of emergency 
“ceased to operate except as respects things done or omitted to be done before 
the expiry of the said period. The war terminated on April 1, 1946, and on 
that day the Governor General revoked the proclamation of emergency. Con- 
sequently the whole Defence of India Act should have ceased to be in force on 
October 1, 1946, by virtue of s. 1(4) and even under s. 102(4) of the Government 
of India Act. It was robably thought that the grave emergency was still con- 
tinuimg and so the Governor General, on March 80, 1946, promulgated the 
Defence of India (Second Amendment) Ordinance No. XII of 1946 which was 
to remain m force. till it was repealed as per India and Burma (Hm cy 
Powers) Act, 1940. The Ordinance amended s. 1(4) of the Defence of India 
Act by adding a saving clause as under :-— 


“But its under the operation of this sub-section shall not affect— ' 
(a) the operation of, or anything duly done or suffered under, this Act or 
any rule made er or any order made under any such rule, or 


Š (b) dy right, privilege, obligation or liability acquired, accrued or incurred under 
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a 
this Act or any rule made thereunder or any order made under any of ggch rule, or 


- (c) any penalty, forfeiture or punishment incurred in respect of any contravention 
of yy rule made uhder this Act or of any order made under any such rula, or 

(d) any investigation, legal proceeding or remedy in respect of gny such night, 
privilege, obligation, lability, penalty, forfeiture, or punishment as afordkaid; and any 
such investigation, legal proceeding or remedy, may be instituted, continued or enforced, 
pod any such penalty, forfeiture or punishment may be imposed as if this Act had not 


expired.” 
After the advent of independence, the Central Legislature was replaced by 
the islature of the Dominion of India which passed the Repealing and 


Amending Act, 1947 (Act I of 1948) which came into force on January 5, 1948. 
It *pealed several enactments specified in the Schedule of the Act which, inter 
.alia, included the Defence of India Act and the Ordinance XI of 1946. 
Section 8 of the Repealing and Amending Act provided a saving clause in the 
following terms :— 

“Section 3: Sqvings.—The repeal. by this Act of any enactment shall not affect any 
other enactment In which such enactment has been applied, incorporated or referred to; 

and this Act shall not affect the validity, invalidity. effect or consequences of 
anything already done or suffered or any right, title, obligation or Ilability acquired, 
accrued or incurred, or any remedy or proceeding in respect thereof, or any release 
or discharge of or from any debt, penalty, obligation, Liability, claim or demand or any 
indemnity already granted, or the proof of any past act or thing; 

nor ‘shall this Act affect any principle or rule of law, or established jurisdiction, 


have been in any manner affirmed, recognised or derived by, m pr from any enact- 
ment hereby repealed; ° 

nor shall the repeal by this Act of any enactment revive or restore any jurisdiction, 
office, custom, Habflity, right, title, privilege, restriction, exemption, usage, prgctiee, pro- 
cedure or other matter or thing not now existing or in force, or any provision of the 
Letters Patent of any High Court which under any such enactment ceased to have 
effect.” i 
- Certain eral rules ef interpretation of statutes have been recognised by 
the Courts in dealing with the effect of repeal of an Act. It is quite well-known „p 
that a legislative practice had been evolved in England by which a general 
saving clause was always inserted in the repealing Act when an enactment was 
sought to be repealed. This was necessitated due to thp original, rather incorfve- 
nient, common law rule that when an Act was repealed, it was objiterated from 
‘the records of Parliament as if it had never existed and it ceased to be a law 
except for the actions past or closed. This common law rule was abrogated by 
the Parliament probably because it was found not to be in consonance with 
reason and justice, by insertion of the saving clause in every repealing enact- 
ment. Hven this provision for a saving clause in all repealing Acts was pro- 
bably found cumbersome with the increase in the number of legislative enact? 
ments and Parliament passed the Interpretation Act, 1889. In India, the 
General Clauses Act which took a final shape in 1897 by consolidation of the 
former General Clauses Acts of 1868 and 1887, provides general rules of con- 
struction of statutes on lines similar to those of the Interpretation Act. Sec- 
tion 6 of the General Clauses Act provides a safe rule of interpretation in the 
cases of repeal, a rule which has consistently been a sound rule of practice. 
‘The rule saves the past transactions, whether closed or inchoate, and provides 
that these cannot be affected nor can any vested rights under a former Act 
be affected by the repeal of the same. 

A slightly different rule of construction seams to prevail ‘regarding the effect 
of expiration of temporary statutes. The view has been expound@ed by English 
authors on interpretation of statutes that on the expiry of sugh a temporary 
enactment no further proceedings can be allowed to bè taken er the tempo- 
rary: statute, unless the statute itself provides to the qontrary. So {hat if an: 
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offence is cogymitted by contravention of a temporary enactment, in absence 
of any saving provisions in the said enactment, no prosecutiop can be côntinued 
or launclted after its expiry. a 
Applying these principles, taking them to be well-settled by a series of judi- 
cial prongmecomen to the problem under consideration there could be no 
difficulty ‘in institution or continuation of proceedings after the expiry af the 
Defence of India Act and rules on October 1, 1946, for contravention of the 
Defence of India Act before its expiry, as s. 1(4) of the Defence of Intdia 
Act, ps amended by the Ordinance XII of 1946, itself saves such proceedings. 
The important question, however, is whether prosecution can be instituted or 
continued after January 5, 1948, i.e. after the Ordinance XII of 1946 was re- 
pealed by Act II of 1948. s 


s 


No doubt, Act II of 1948 has, by s. 3, provided a saving clause for ‘‘thing» . 


already done or suffered under such enactment?’ (i.e. repealed enactment) and 
the general rule of construction regarding the effect of the repealing Act will 
apply and that the acts done under the Defence of India Aat and the liabili- 
ties Incurred under it would be saved even after its expiry as there is a specific 
saving clause. The question then would be whether an offence committed by a 
person by contravening the provisions’ of the repealed -Act can be said to be 
a “‘thing done under the Ordinance.’’ A person can be held liable as soon 
as he commits an offence and he incurs the liability to suffer punishment accord- 
ing to law as on the day of the commission of crime. The law applicable 
obviously is one which exists on the day when the breach is committed. i 

- needs no elaboration, fundamental as it is in every branch of organised criminal 
Jurisprudence. Punishment by ez post facto legislation is denounced by all 
the countries as a, person cannot be penalised for doing an act which was inno- 
cent when committed and which was made penal by a subsequent legislation. 
If that is se, it would logically seem to follow that a person cannot escape the 
penal liapility,.if the act, when committed, was contrary to law. ‘These are 
only two sides of the same principle. 

Different views have been expressed on this score by judicial authori- 
ties. The phrase ‘‘things done or omitted to be done’’ came up for decision 
before the Court of Criminal Appeal in England. ,A bench of the eminent 
English Judges, the t luminaries of law, had the task of deciding it and 

' the pronouncements of these Judges command great respect. The case is Wicks 
v. Darector of Public Prosecutions.1 The facts of the case were as follows :— 

. The accused was tried for an offence for contravention of regulation 2A of 
the Defence (General) Regulation, 1989, made under the Emergency Powers 
(Defence) Art, 1939. The offence was committed between April 1948 and 
January 1944. The accused was arrested on March 31, 1946, ie. after the Act 
and regulations expired on February 24, 1946. He was convicted on May 28, 
1946. It was argued that no prosecutions could be imtiated against the accu- 
sed after the expiry of the Act and Regulations. Viscount Simon pointed out 
ethe strange results that would follow if a person is entitled to be acquitted for 
the charge of contravening a regulation at a time when the regulation wag in 
force, simply because he could not be tried or convicted before the expiry there- 
of. He very aptly remarked (p. 7): 

“,...Suppoaing the case were one in which a man broke the regulation a week or 
two before it expired, then, on the argument of the appellant, as those appearing for, 
him have quite frankly admitted, he could never be punished, unless, indeed, the trial 
was carried to the point of conviction before the regulation itself expired. One ceuld 
put a more extreme case: the authorities may have been so prompt as to start the pro- 
secution before the regulation had expired, but if the trial were not over, then, at the 
very moment when the regulation expired, the trial would necessarily cease and the 
man would go @ree. Inso far one is entitled to consider the reasonableness of the con- 
tentions put f by the appellant, obviously these results would be far from 
reasonable.” $ l 


1 $946) 63 T. L. R. 674, on appeal to the House of Lgrds (1946) 63 T. L. R. 6. 
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Apart from the question of reasonable or unreasonable consequeneés that might 
follow if such an jnterpretation is adopted, the learned Judges considered the 
question on the construction of sub-r. (3) of s. 11 of Hmergench Powers 
(Defence) Act, 1939, which provided that `, ° 

“The expiry of this Act shall not affect the operation thereof as respects «things pre- 
viously done or omitted to be done”, 
and they observed (p. 7): 

“ .,Counsel for the appellant have therefore been driven to argue ingeniously, but 
to admit candidly, that the contention which they are putting forward is that the phrase 
‘things previously done’ does not cover offences previously committed. I think that 
views cannot be correct. It is clear that Parliament did not intend sub-section (3) to 
expire with the rest of the Act, and that its presence in the statute is a provision which 
“preserves the right to prosecute after the date of expiry.” 

The learned Judges seek to propound in considerably emphatic terms that a 
person does not hecome immune from punishment for contravention of a statute 
after its termination if the act of contravention is done when the statute was 
in force. It cannot be countenanced on the rules of fair and reasonable con- 
struction, thgt penal liability does not survive after the determination of the 
statute creating the liability. The wordings employed m s. 1(4) of the De 
fence of India Act as amended by Ordinance XT of 1946 in our case are simi- 
Jar to those used in s. 11(3) of the English Act. The English decision does 
indicate the resulting incongruities if the act of the breach of a rule or regu- 
lation is not considered to be a ‘‘thing done or suffered under the Act.” A. 
person committing an offence, on, say, the day previous to the termination of 
the statute would be able to escape liability for the contravention of the law 
if the proceedings were to be instituted only two days aftet the law had ex- 
pired, and many other persons would be undergoing sentences for the same 
contravention merely because they had the misfortune to commit it a little 
earlier. Taking another case, if two persons commit the same offente on the 
same day but due to certain reasons peculiar to each individual case, one was 
sent up for trial earlier and the other could not be, so sent up before expiration 
of the Act as investigation took up some more time in his case. If we were not 
to regard the offence as añ act done under the Act, rather startling results would 
follow inasmuch as the latter would go scot free and the former, would rot in e 
prison because of circumstances for which he cannot in any way be held 
responsible. : : 

The implications of the observations of their Lordships in Wck’s case seem 
+o bave far ter significance in our problem. In spite of the eexpiry -of the 
Defence of India Act on October 30, 1946, the various control orders were 
continued in operation by the Government as it was probably thought that 
the emergency had not yet ceased. By the Essential Supplies (Temporary Powers) 
Ordinance of 1946 promulgated on November 1, 1946, various orders made 
under r. 81(4) of the Defence of India Rules were deemed to have been made 
under the Ordinance and this was followed by the Essential Supplies (Temporary 
Powers) Act enacted on November 26, 1946, with analogous provisions. Cor- 
responding penal provisions for contravention of these orders which were 
deemed to have been made under the Ordinance and the Hasential Supplies (Tem- 
porary Powers) Act were provided in the corresponding enactments themselves. 
The intention of the Legislature to punish contravention of the orders even after 

iration of the Defence of India Àct is too evident to require any comment. 


The Bombay High Court had the occasion to decide this question in the case 
of Emperor v. J. K. Gas Plant & Co. Lid.2 Though the question involved there 
was not identical with one under discussion, the expression ‘anything done or 







omitted to one’ occurring in s. 1(4) of Defence of Indja Act game up before 
the [a on interpretation. The facts of the case be stated in 
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Accused Were being tried for an offence under r. 81(4) of the Defence of 
India Rules a contravention of Iron and Steel Control ef Production and « 
Distribufion Order, 1941, and Iron and Steel (Movement by Rail) Order, 4942. 
The contravgation was alleged to have been committed in the latetr half of the 
year 1943; complaint against the accused was filed on February 19, 1946; the trial 
‘commencéd on June 17, 1946, and the charges were framed on October’ 14,.1946. R 
On October 25, 1946, the accused applied to the High Court in revision chab- 
lenging their trial on various grounds, one of which was that after expir$ of 
the Defence of India Act on September 30, 1946, the alleged offences ceased 
to exist and that they could not be tried or punished thereafter. It was argued 
on behalf of the accused that s. 1(4) of the Defence of India Act saved p 
transactions only which were complete before its expiration and has not the 
same effect as s. 6 of the General Clauses Act or s. 88 of the English Interpres . 






He further goes on to consider the effect of tht eh g 
omitted to be done” at p. 882 wherein he adopts th arpretation put on the 


expresion in Wick’s case reproducing the concluding words 
Mhancellor:— ° = 
“While, no doubt, it does cover completed acts or transactions, 


language is wide enough to make the provisions of the Act apply, or, in the language 
of the’ se@tion, ‘Sperate’, in respect of any act done before the expiration even though 
not perfected or completed by prosecution or conviction until afterwards.” 

Of course, the accused in this case, were sent up for trial before the Ordi- 
nance XII of 1946 was repealed by Act II of 1948. But on principles, it would 
not make much difference, for, if the expreesion ‘‘things done or omitted to 
be done’’ as used in Act II of 1948 is construed in the light of the principles 
enunciated above, the offences committed before the expiry of the Inance 
could be prosecuted and punished after January 5, 1948, in view of s 3 of 

° Act I of 1948. ° 

This case went up to the Federal Court and is reported in J. K. Gas Plant & 
Co., Lid. v. Emperor, The Federal Court approved the construction put upon 
the expression ‘‘things done or omitted to be done’’ and dismissed the appeal 
preferred by the accused. - 

A contrary proposition has, however, found favour with their Lordships of the 
~Allahabad High Court in a recent case of Jugmendar Das v. State.4 Accused 
in that case were hauled up for contravention of Non-ferrous Metal Order, com- 
mitted somewhere between 1948 to 1945. It is not clear but it seems that no 
proceedings were Initiated against the accused before April 16, 1950. On 
April 19, 1950, accused gave an application contending that the proceedings 
should be quashed as no action could be maintained after the expiration of the 
Defence of India Act. It was contended that the Ordinance XL of 1946 which 
amended s. 1(4) of the Defence of India Act incorporating therein a saving 
clause, was repealed on January 5, 1948, by the Act II of 1948; that no pros&en- 
tion having been started before January 5, 1948, nothing could be said to have 
‘been done under the Ordinance; that s. 3 of the Act IT of 1948, therefore, did not 
‘enable the State to prosecute the accused after January 5, 1948. The Hig 
















Court accepted the atguments advanced on behalf of the accuse Lani hete 
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January 5, 1948. The main line of reasoning given in the Allahabad case is to 


be found*in para. 17 of the judgment. It is observed that (p. 708), : 

ú a The -anly efhect’of thar Ordinaries up to ia repeal (by Aci I GE 1948) vas tha at 

permitted offences under ihe D.L Act to be prosecuted & punished. Wg 
against the applicants was started before that date; so nothing can be said to have been 
done yoder the Ordinance... The saving clause only Jays down that the repeal of the 
Ordinance would not affect certain things which do not include the prolongation af the 
peridd during which offences against the Defence of India Act could be prosecuted & 
punished.” 
The learned Judge has taken into consideration Wtck’s case and the case 
of JK. Gas Plant Manufacturing Co. and has also been in agreement with the 
broad principle regarding the meaning to be given to the words “‘things done or 
emitted to be done’’, It is observed: in para. 10 of the judgment (p. 706): 

“ ..The acts done by the appcts., in the instant case, in 1943 to 1845, which are 
gaid to be in contravention of the Control Order were undoubtedly things done or 
omiited to be done “before 30-9-1946...” 

On the other hand, his Lordship lays down at p. 708, para. 17, that when no 
prosecution was launched at all before January 5, 1948, ‘¢ |. there was nothing 
done and there was no lability inourred which "could possibly be affected by 
the repeal of the Ordinance.’’ These two propositions may appear to be difi- 
cult to be reconciled. But his Lordship seems to come to this conclusion on the 
basis that the Ordinance merely amended s. 1(4) of the Defence of India Act, 
that the contravention was a thing done under the Defence of India Act and 
not under the Ordinance and the Act II of 1948 only saves things done under 
the Ordinance, so that if the prosecution was started before that date it could 
be a ‘‘thing done under the Ordinance” and hence could have keen saved by s. 3. 

The State of Uttar Pradesh appealed against this decision of the Allahabad 
High Court and the decision of the Supreme Court is reported in Stgte v- 
Jagamander Das.6 The Supreme Court confirmed the decision of the Higk 
Court. However, it appears from certain remarks of their Lordships that suffi- 
cient assistance was not rendered by the counsel on behalf of the State of U.P. 
to enable them to reverse the High Court judgment. As such, the Supreme 
Court confined itself to the reasoning adopted by the High Court as various 
other aspects of the case were not put before their Lordships. 

Again, a. 8 of the Repealing and Amending Act of 1948 is couched in slightly 
different terms and appears to be wider in its scope than the ordinary saving 
clause inserted m an enactment. Section 6 of the Géneral Clauses Act saves 
‘‘things duly done or suffered thereunder (i.e. under the repealed énactment)’’. — 
Clause (c) saves ‘‘any right, obligation or liability ea accrued or incurred 
under any enactment so repealed’’; clause (e) also says .any investigation, 
legal proceedings or remedy im respect of any such right. . .or punishment as 
aforesaid.” The saving effect is thus confined to acts done under the repealed 
Act only. In contrast to this s. 3 of the Act II of 1948 provides: ° 

“...and this Act shall not affect the validity, invalidity, effect or consequence of 
anything already done or suffered or any right, title, obligation or liability acquired, 
accrued or incurred, or any remedy or proceeding tn respect thereof,...” 

The limiting words ‘‘under the enactment so repealed’’ are omitted in s. 3 The 
omission of these important words by the Legislature cannot be ignored as bemg 
of no material consequence. A legitimate inference can be drawn from the 
conspicuous omission that the saving effect of s. 3 was not necessarily to be 
confined to the rights or liabilities acquired or incurred under the repealed Act 
only or any remedy or proceeding in respect of such rights or liabilities only 
but it was intended to operate in a much.wider field to save ‘‘any liability 
@ 


incurred or any remedy or proceeding thereof. ’’ ° 


There is also another difficulty in accepting the view expounde@ by the Ala- 
habad decision. The effect of sub=. 1(4) of the Defence of India Act as amend- 
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ed by lie as XII of 1948 is, with great respect, not properly appreciated. 
It cannot be disputed that s. 1(4) of the Act did not expire with the expiration 
of the Aet itself as from its very nature, a saving clause likd this is intended to 
operate after the expiry of the principal Act. The Defence of India Act was to 
expire by vittue of s. 1 and that expiry was subject to the exception that the expiry 
. would net affect a penalty or liability already incurred. Thus the provision 
of expiry as contained in s. 1 was to be read subject to the saving lauge 
' which was really to be effective only after the expiry of the Act. It does not 
mean that the Act cannot be read or looked for all purposes. It only means 
that no effect can be given to the provisions of the Act except the saving 
clause after the expiry. ! 

As already stated above, s. 1(#) as amended was meant to save the fights 
or liabilities after the expiry of the Defence’ of India Act. What is, the effec} 
of the repeal of the Ordinance by the Act II of 1948 on the amended s. 1(4)? 
. Can it be said that the amendment incorporated by the Ordinance XL of 
1946 by the Act IT of 1948 automatically came to an end? Jf the amendment 
of s. 1(4) does not come to an end, the remedy by way of prosecuting persons 
for the liability to punishment already incurred by them for contravention 
of control orders would definitely survive and it would be competent to launch 
a prosecution even after January 5, 1948. 

Section 6A of the General Clauses Act may be referred to with advantago 
im considering the effect of the repeal of Ordinance XII of 1946 by Act I 
of 1948 on the amendment effected in s. 1(4) of the Defence of India Act 
by the Ordinance. Section 6A provides :— 

“Where any Central Act made after the commencement of this Act repeals any 
enactment by which the text of any previous enactment was amended by the express 
omission, insertions or substitution of any matter, then, unless a different intention 
appears, thes repeal shall not affect the continuance of any such amendment made by 
the enactment fp repealed.” - , 

The section is quite clear and unambiguous. The amendment effected by an 
Act continues in operation even after the amending Act is repealed by subse- 


quent legislation, subject of course, to any expreas provisions to the contrary. ` 


This principle if applied to the question under gonsideration the obvious 
result would be that the amended s. 1(4) of the Defence of India Act is not 
affected in any manner whatsoever by the repeal of the Ordinance XII of 
1946. If that be the true position, there is no reason why it would not be 
sufficient to save prosecutions for contravention of control order not initiated 
or completed before thaf date. l 

Apart from the effect of s. 1(#) of the Defence of India Act there is also 
another aspect of the problem. Section 102 (4) of the Government of India 
Act contaims a saving clause, and it is even accepted by the Allahabad High 
Court in Jugmandar Das’s case that the accused could be prosecuted after 
September 80, 1946, by virtue of s. 102(4) of the Government of India Act. 
*But the High Court has expressed the view that, in any event, the prosecution 
cannot be continued after coming into force of the Constitution of' India on 
January 26, 1950, as art. 395 of the Constitution has repealed the Govern- 
ment of India Act with effect from January 26, 1950. Article 872 empowers 
the President to make such adaptations and modifications of the laws in force 
in India immediately before January 26, 1950. The President adapted the 
General Olauses Act without any change in s. 6. Article 867 of the Constitu- 
tion provides for application of the General Clauses Act for interpretation ofthe 
‘Constitution. i . 

The objection agamst continuation of prosecution after January 26, 1950, 
is based on the following grounds :— | 

(1) Secti&n 6 of the General Clauses Act applies only when an Act or regula- 
tion is rep by ** Central Act or Regulation. ’”’ ; 

(2) The ent of India Act, 1985, was repealed by the Constitution of 
India. % : | 
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(8) The Constitution is not a ‘‘Central Act’ within the megaing of 8.: 6, 
General Clauses Act, and hence s. 6 does not apply. 

It would, therefore, be necessary to examine the relevant provisidns of*the Con- 
stitution. Article 367(1) of the Constitution provides that unlegs the context 
otherwise requires, the General Clauses Act, 1897, shall, subject to'any adapta- 
tions and modifications that may be made therein under art. 372, apply for the- 
interpretation of this Constitution as it applies for the mteroretation of aw 
Acteof Legislature of the Dominion of India. 

Section 6 of the General Clauses Act provides :— 

“Where this Act, or any Central Act or Regulation made after the commencement 
of this Act, repeals any enactment hitherto made or hereafter to be made, then, unless 
a different intention appears, the repeal shall not— 
© (a) revive anything...etc.” 

The objection taken against the applicability of s. 6 of the General Clauses Act 
to the repeal of the Government of India Act by the Constitution is based on. 
very technical greunds, i.e. the repealing Act itself must be a ‘‘Central Act or 
Regulation” within the meaning of this Act and as the Constitution of India can- 
not be said to be a ‘‘Central Act or Regulation’? within the meaning of this. 
Act s. 6 cannet apply. The wordings of art. 867(1) clearly indicate that when 
the Constituent ly drafted art. 367(1) of the Constitution it was fully 
aware that ordinarily the General Clauses Act could not be applied for the 
interpretation of the Constitution and hence a specific provision was made by 
this article for its application and the meaning of the article was made quite 
clear by the words ‘‘as it applies for the interpretation of an Act of Legislature 
or Dominion of India.” So that, as far as the applicability of the General 
Clauses Act was concerned, the Constitution was put on a par with any other 
Act of the Legislature and the provisions of the Constitution* were to be inter- 
preted with the help of the provisions of the General Clauses Act. ° Any other 
interpretation of art. 867 would be indeed difficult to countenance. e 


A full bench of the Bombay High Court applied s. 6 of the General Clauses 
Act for interpretation of the itution in the case of Keshav Madhava v. State 
of Bombay. This case went up to the Supreme Court and the Supreme Court 
confirmed the decision of the Bombay High Court, of course, on different 
grounds but without overruling or even expressing disapproval for the reason- 
Ing given by the Bombay High Court. Also, a full bench of the Assam High 
Court has applied the same principles in the case of the State v. Judhabir 
Chetri.” At p. 86, Ram Labhaya J. has observed :— . f 

“,..The Constitution in the matter of its interpretation is not placed on any higher 
pedestal than any other Act of the Legislature of the Dominion. Like all other Acts 
the General Clauses Act applies for purposes of interpretation of the Constitution ang 
the provisions contained in it will, therefore, govern the interpretation, unless the: 
context otherwise requires.” 

Further at p. 87 his Lordship lays down that: r 

“The Constitution is a repealing enactment within the meaning of s. 6, General 
Clauses Act” 

These are weighty pronouncements of the full bench of two High Courte 
and they cannot be overlooked conveniently. If, therefore, this principle | 
is accepted, and one fails to see any sound reasoning to reject it, the repeat 
of the Government of India Act by art. 397 of the Constitution cannot in 
any, way affect the legal proceedings in respect of offences committed prior 
to January 26, 1950. 

Supposing for the sake of arguments, that s. 6 of General Clauses Act does 
not apply in terms, the principle underlying the section can nevertheless ba 
applied, and this is exactly what has been observed by the Supr&me Court in 

. 8. Thread & Co. v. James Chadwick & Bros.® i.e. the princi enunciated 


© 
6 (1951) 58 Bom. L. R. 458, 8.0. 8 [1058] A. I. R. 8.C. 35%, 
7 [1958] A. L R. Aæ. 85, T.». 
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in a. 6 shoul applied if the section does not in terms apply to a particular 
ease. Their Lordships remark (p. 360) :— . a 7 

“...Adrumify however but not conceding, that strictly speaking the provisioas of 
the {nterpretatign Act and the General Clauses Act do not for any reason apply, we see 
no justification for holding that the principles of constructidn enunciated In those pro- 
visions have no application for construing these charters.” ; 
Again their Lordships have in a very recent case of The State of Punjab 
v. Mohar Kingh? have laid down a rule that in every case where an “Act is 
repealed, the principles underlying s. 6 of General Clauses Act should be 
made applicable unless a contrary intention ts expressed in the repealing Aot 
ttself. The observations of the Supreme Court in these two cases can be relied 
on as sufficient authority for the proposition that the salutary principles under- 
lying s. 6 of the General Clauses Act should be availed of when a statute» 
is repealed, unless the repealing statute contains a provision to the ‘contrary 
and that prosecutions can be instituted and continued for contravention of 
the repealed statute even after the date of its repeal. So hat even if the 
General Clauses Act does not in terms apply to the repeal of the Government 
of India Act by the Constitution of India, the principles of the General Clauses 
Act should be applied as principles of justice and equity. TheeConstitution 
itself does not indicate any contrary intention. The history of the Essential 
Supplies (Temporary Powers) Act, on the other hand, indicates an anxiety 
on the part of the Legislature to continue the operation of various Control 
Orders. As pointed out above, the Governor General in Council promulgated 
the Essential Supplies (Temporary Powers) Ordinance, being Ordinance XVIO 
of 1946, on September 25, 1946. Section 5 of the Ordinance provides for 
continuance in force of all the orders made by any authority under r. 80B 
or r. 81(4) or 813) of the Defence of India Rules and provides that these 
orders ‘‘shail be deemed to be made” under s. 3 of the Ordinance. Section 
8 of the Ordinance penalised the contravention of any order actually made 
under the Ordinance or ‘deemed to be made under the Ordinance’ by virtue 
of 8. 5 of the Ordinance. : 

The Ordinance was subsequently repealed by the Essential Supplies (Tempo- 
rary Powers) Act (XXIV of 1946). This Act came into force with effect 
from November 16, 1946. By s. 17 of the Act, the Ordinance XVIII of 1948 

’ was repealed ‘and sub-a. (2) of s. 17, provided that: 

“any order made or deemed to be made under the said Ordinance and im force 

eimmediately before the commencement of this Act, shall continue in force and be deem- 
ed tp be an order made under this Act...”. 
And though s. 7 of the Act provides punishment for contravention of ‘orders 
made under s. 8 of the Act, it has been settled now by the decision of our 
Bombay High Court in Emperor v. Ranchhodlal Hirabaas'° that s. 7 also 
penalises the contravention of orders ‘‘deemed to be made’’ under g. 17 of 
the Act. The life of the Essential Supplies (Temporary Powers) Act was 
then extended from time to time by Parliament. These clear manifestations 
of the intention of the Legislature render it quite clear that no ‘“contrary 
intention’’ was expressed by the Constituent Assembly when it repealed the 
Government of India Act by art. 897 of the Constitution. | 





a 


Ek. H. Thakore. 
P. D. Thakore. 


9 [1959 8. 0. R. 898. 10 (1948) 50 Bom. L. R. 208, vn. 
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i The Bombay Publto Trusts Act, 1950. By KESARIOHAND NIEMOHAND NHAH, 


B.A., LL.B. BARODA: The author, Qhadiali Pole. 1956. Roy opr Pages e xii 
and 248. Price Ra. 10. 


THis Act came into force in January, 1952. It requires all trusts for a 
public, religious or a charitable purpose to be registered within three ents 
from the date of the application of the Act. It imposes several duties on the 
trustees who have to pay pecuniary penalties for their neglect or non-perform- 
ance. The book deals with the object and scope of the Act; Registration of Pub- 
lic Trusts; Duties, Powers and Liabilities of Trustees; Religious Trust; Invest- 
ment of Surplus Funds; Conferences of Charity Officers; Auditors and Direct- 
prs of Public Trusts. The provisions of the various sections are clearly ex- 
plained and the case-law has been fully noted. The only suggestion we would 
make is to relegate the names and citation of cases to foot-notes in the next 
edition. The boqk will be found useful to trustees managing charitable trusts 
and the legal profession. 


AH India Digest, 1951-1955. Part I. By N. T. RAGHUNATHAN, M.A, BL., 
Advocate. Mapras: The author, 11, Deivasikamani Mudaliar Road. Roya- 
pettah. 1956. Double Crown 8vo. Pages 20 and columns 2896, Price Ra. 75. 


In the formation of this digest the system followed is to digest each case as a 
whole, to give a complete detail of all the points digested as a single head-note, 
giving el explanatory cross-headings with a reference to the main head-notes. 
Where a reported case has been appealed against and the appellate Judgment is 
also reported, both are digested at one place. The subsequent judicial history of 
a case is also given. Judgments of which short-notes are published in law 
journals have also been digested. Under the heading ‘‘Acts amd Ryles’’, the 
learned author has digested Acts, Rules and Notifications of the Centre and other 
States. He has also included cases reported in Sales-Tax Cases, Income-Tax Re- 
ports, Labour Law Journals and Election Reports. Special attention has been 
given to the section dealing with ‘‘Words and Phrases’’. References to Articles 
and Comments appearing in legal journals have also been noted. The work is 
well-printed and well-bound and we are sure it will be very usef™m to practi- 
tioners. 


Special Marriage Act, 1954. Price 0-120. 

Untouchability (Offences) Act, 1955. Price 0-5-0. 

Hindu Marriage Act, 1955. Price 0-8-0. 

Hindu Succession Act, 1956. Price 0-8-0. 

Hindu Minority and Guardianship Act, 1956. Price 0-5-0. j 


AILL the above Acts have been published by the Cuttack Law Times. The 
annotations on several sections of these Acts are terse and clear. 


The f k ; 


Bombay Law Reporter. 
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THE NEW COMPANY LAW. ° 


Tse right of a oitizen to a fair share in the benefits of the nation’s resources is ro-e e 


cognised by art. 39 of the Constitution of India. It declares that the State shall 
direst its policy towards securing inter alia 

“that the ownership and control of the material resources of the camrhunity are so distri- 
buted as best to subsarve the common good and the operation of the economic system does not 
result m the concentration of wealth and means of production.” 
It is for this reason that the State has stepped in in the economic field with a view 
to promoting India’s national economy. 

It is a formidable task to analyse the various aspects of the new Company Law 
which has been radically altered but nevertheless I shall attempt to give its overall 
picture. 

ÅPPROACH TO THH Naw AoT 

The new Aot is not free from defects and deficiencies. This indeed has been the 
experience of many countries which have undertaken legislation similar to ours. 
Australia hati a new Companies Act in 1955 and so id Now Zealand ; similarly 
there havg beensmajor reforms in the Company Law of South Africa and Canads. 
There may be serious blemishes in the drafting of the new Act but they may be 
removed by suitably amending ite provisions in the light of legal experience and 
judicial pronouncements. 

In his approach to the new Act one must look at it as 4 whole and try to find out 
ite total impact on the mass of Indian humanity. The cynics who talk of Government 
* intervention in the economio field create confusion by looking at the Act from one 
particular point of view. The new Act reflects the sad fact that our life in the modern 
orld is not as simple as it was in the days of our ancestors. Nearly half a century 
ago Woodraw Wilson said : ° 

“The history of liberty is the history of the limitations of Governmental power, not the in- 
crease of it. When we reaist...concentration of power, we resist the powers of death, because 
concontration of power is what always precedes the destruction of human liberties.” 

Both life and business have become so complicated that one feels doubtful whether 
the above statement holds good to-day. Act does not contemplate Govern- 


Ment intervention In company management except where Parliament considers it - 


essential. The degree and extent of Government interference in any country de- 
pends upon the social and economic forces operating in that country, the manner in 
which the companies function in that country and the national character of the peo- 
pe who manage such companies. What may bea reason for Government inter- 

rence in one country may not be so in another. deed, the degree of Government 
interference in company managements depends upon the circumstances prevailing 
in the country and varies from time to time im the light of logal ox parenco and Jol 
oial pronouncements. g 


DISGRIMINATION 


The questiongwhether some of the provisions of the new Act are discrimivatory is a 
matter of vital,import&noe to large private organisations operating in Indis. In 
this context it ifmeoessary o refer particularly to ss. 324 and 620. Section 324 deals 
with the power of the Central Government to notify that companies engaged in speci- 
ide a ee E a o a Section 620 
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empowerg the Central Government to modify the Aot in relation te* Government 
Cempanies. Parliament has allowed these sections to reach the statute book after 
provitiing elaborate safeguards inst any arbitrary action on tHe paft of the 
Government. The Constitution of India does not require that all laws should be 
similar or that all laws should have universal application. If ee imination 
is made in the application of law, thore must be some reasonable basig for justi- 

ing discrimination. Thus the answer to the foregoing question nds upon 
whether there is any reasonable basis for justifying discrimmation this must 
await judicial pronouncements. 

JUBISDIOTION OF COURTS. 


Te “Court” under s. 8(11) means the Court, having jurisdiction under s. 10 and 
the ‘District Court” under s. 3(14) means the principal civil Court of original juris- 

diotion in a district. Under s. 10 the High Court under whose jurisdiction the regis- 
tered office of the company is situate shall have jurisdiction except to the extent to 
which jurisdiction has been conferred on any District Court or District Courts sub- 
ordinate to that High Court. Sub-seotion 2 of this section, which is new, provides 
that the Central Government may by notifloation authorise any District Court to 
exercise all onany of the jurisdiction conferred upon the High Court subject to such 
conditions restrictions as it may think fit to impose, with regard to the companies 
having offices in the district. It is significant that Parliament. has for- 
bidden the Central Government from conferring jurisdiction on the District Courts 
in respect of companies generally, by 83. 237, 391, 394, 395, 397 to 407 (both inclusive), 
and in respect of companies with a paid-up share capital of not loss than one lakh of 
rupees, by Part VII (ss. 425 to 560) and the other provisions relating to the winding 
up of companies. 

Section 438 is new and provides that the High Court may exefoise ite jurisdiction 
at any time and at any stage in making orders for transfer of winding up proceedings 
to District Court (s. 435), for withdrawal and transfer of winding up eee ce 
one District Court to another (s.436),and to retain winding up i istriot 
Court and allow that Court to continue the proceedings though it may not be 
the Court in which they ought to have been commenced (8. 437). 

The provisions of ss. 684 and 635 are new. Section 634 provides for enforcement 
of orders made by a Court tinder this Act. They oan be enforced in the same manner 
as a decree passed by the Court in a suit pending therein. Section 635 provides for 
enforcement of order of one Court by other Courts on the production of a certified 
copy of the ordor before the officer of the Court required to enforce the same. The 
production of such certified oopy shall be sufficient evidence of the order, and the* 
Court shall take the requisite steps for enforcing the order, in the same manner as if 
it had been mado by itself. 


Ruua-Makine Powers oF SUPREME COURT 


Under s. 246 of the retiring Act, the High Court had powers to make rules con- 
sistent with that Aot and the Code of Civil Procedure. ese rule-making powers 
are taken away by s. 643 and the Supreme Court is now required to frame the rules 
in‘ consultation with the State High Courts in respect of the matters specified in the 
seotion itself except those reserved to the Central Government by aub-s. (5) of s. 503, 
sub-s. (1) of s. 649 and sub-s. (3) of 8. 550. The rules framed by the Central Govern- 
ment under ss. 503 and 550 are contained in rr. 14 and 15 of the Companies (Central 
Governments) General Rules and Forms, 1956. No rules are framed under s. 549(1). 


ROLE OF CASH-LAW 


The new Act contains 658 sections and 12 schedules as against 288 sections and 
4 schedules contained in the retiring Act of 1918. Some sections of the old Act 
are re-enacted with or without modifications and some sub-sections and also some 
clauses of Table A of the first schedule of the old Act are raised to full fledged sections 
with or without modifications. A discerning student of the few Act will be interes*- 
ed to know that it contains about 229 sections which purely bw and have no 
bearing either on the retiring Act or the English Act of 1948, that there are about 
243 sections which have bearing on the corresponding sections of both We retiring 
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Aot and the égisting English Act, that there are about 102 sections whio} do not 
correspond with tho sections contained in the retiring Act but correspond with 


those contained in the English Aot, and that thero are about 81 sections Which 
correspond. with the sections of the retiring Act but not with the English Act. The 
foregoing show that there are approximately 345 sections in the Act which 
have direc Ting on the English Act. Pindeed, Parliament has adopted the English 


Aot as the model for ita counter-part in India. Though the decisions of Courts in 
England are not binding on Indian Courts yet they demand great weight “and 
respectful consideration in construing analogous provisions of the New Aot. But 
to construe an Indian Aot in the light of cases decided under the English ‘Act diffo- 
rently worded is much more likely to cause confusion than to render aasistgnoo. 
(Bas Kokilabai v. Keshavlal Mangaldas & Oo., (1941) 48 Bom. L. R. 985, ¥.B.). In 


Mersey Dock v. Cameron: Jones v. Mersey Dock! Blackburn J. in deliverng the e 


opinion of the majority of the Judgos said (p. 480) :— 

“Where an Act of Parliament has received a judicial construction putting a certain meaning 
on its words, and the Legislature m a subsequent Act èn pari materia, usos fhe same words, thero 
is @ presumption that the Legislature used those words intending to express the meaning whioh 
it knew had been put upon the same words before ; and, unless there is something to rebut that 


presumption, the Act should be so construed, even if the words were such tha?they might ori- 
ginally have been construed otherwise.” 


Henoe it may be taken that in retaining the provisions of the Companies Aot of 
1913, Parliament has not disturbed the decided cases ing on thése provisions, 
and that these decided cases are still to be treated and available for the interpre- 
tation of the provisions of the Companies Act, 1956. Thus the right to refor them 
ig well settled except in the cases where the new Act is clear and unequivocal. 

In England Confpany Law has reached ite culminating point but in India the new 
law, which has as its background the cautious experimentation of Parliament, has 
to be nursed by the case-law. The case-law does not represent an oasis which emer- 
ged overnight oùt of an arid desert by the waving of a magic wand. It represents a 
consistent and continuous growth during tho process of which many pitfalls have 
had to be avoided, many whirlpools guarded against, and many avalanches negotia- 
ted. l 

Irs FEOT ON OTHHR HNACTMENTS 


Now let us consider the effect of this legislation on other enactments. 

The provisions of this Act shall apply to insuranoe, banking and electricity oompa- 
nies exoept where they are inconsistent with the provisions of ial Acts governing 
“them, viz. the Banking Cempany’s Act, 1949, the Insurance Companies Act, 1938, 

and the Electricity Supply Act, 1948. 

Section 625(5) lays down that the provisions of ss. 68 and 69 of the Indian Penal Code 
shall, so far as may be, apply when a shareholder is imprisoned under s. 625 in default 
of payment of compensation for filing vexatious or frivolous complaints against a 
company or any officer thereof. The Magistrate is now required to act under this 

ecotion and not under s. 250 of the Code of Criminal Procedure while making an order 
of discharge or acquittal of the accused. ! 

The word ‘‘ document ” was nowhere defined in the old Act. It is now well 
defined in s. 2(15) which closely follows ita counterpart as defined in s. 455 of the 
English Companies Act, 1948, and includes summons, notice, requisition order and 
other legal process and registers. It is for this reason that s. 51 of the new Act whioh 
corresponds with s. 148 of old Act in certain respecte has a wider meaning. The 
combined effect of s. 51 and sub-s. (76) of s. 2 is that a document may be served on the 
company or any officer thereof in acoordanoce with 8.51 by sending it tothe company 
or its officer at the registered office of the company by post under certificate of posting 
or by registered post, or by leaving it at its registered office. The provisions of 
O. XXIX, r. 2, of tHe Code of Civil ure, are subject to any statutory provision 
regulating service of process. Now these provisions do not apply in view of the 
statutory pro@sions of s. 51 and the meaning of the word “ document > assigned 
in s, 2 (15). ° oo, 


2 1 (1864) 11 H. L. O. 448, é 
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As regards contracts entered into by the companies, the provisionsecf the Indian 


° Contract Act, the Indian Sale of Goods Act, and the Negotiable Ingtrum nts Act, 


apply mutatis mutandis. The new Act has made substantial changes 80 iar as its 
provisions relating to contracts are concerned. The old Aot contained the corfes- 
ponding provisions in as. 88 to 91 and 91-A, 91-B, 91-C and 91-D under the eget 
‘ Contracts.” The new oo onding sections are 46, 47, 48, 50, 209, 300, 801 an 
416., Under s. 91-D of the old Act contracts by agents of a company in whioh the 
company was an undisclosed principal were void if they were not in accordance with 
the requirements of that section. Now under the corresponding s. 416 such contracts 
are not void but voidable as oi aa the company at the option of the company. 

It guay well be asked whether any agreement by a promoter to receive oertain 
percentage from the profits by way of compensation is affected under the new Act. 
®bviously there is no provision in the Act which takes away a right to enforce any 
agreement unless that agreement itself is one which cannot be enforced under the 
Indian Contract Act, 1872. Itis open to doubt whether the provisions of s8. 76 read 
with s. 9 affect in any way an agreement which is enforceable under the ordinary law 
of contracts. ó 


á TRIAL OF CRMONAL OFFENCBS 


The provisions of s. 278 of the Act are split up into three full-fledged sections and 
they bale their place in the new Aot as ss. 622, 623 and 624. It is significant that 
the “ Court ” br the “ District Court ’”’ as defined in the new Act do not specifically 
include the Courts which are empowered to take cognizance of various offences under 
the Act. But we have to turn to s. 622 which says that no Court inferior to that of a 
Presidency Magistrate or a Magistrate of the First Class shall try any offence under 
the Act. Lf any offenoe which is punishable with fine only is committed in a Prei- 
denoy town the accused may be tried summarily by virtue of s. 623. The offences 
under the Aot are non-cognizable (s. 624). In order to enable a Magistrate to take 


. cognizance of any offence (other than an offence with respect to whfich pneceedings 


are instituted under s. 54.5) which is alleged to have been commitied by any company 
or any officer thereof there must be a complaint in writing made by the Registrar or 
by a shareholder or by a person duly authorised by the Central Government in that 
behalf (s. 621). This section does not apply to a prosecution by a company of any 
of its officers or to any action taken by the liquidator of a company in respect of 
any offence alleged to have been committed in respect of matters included in s8. 425 
to 560 or in any provision of the Act relating to the winding up of companies. 
The provisions of the new s. 625 are intended to protec} a company or any officer 
thereof against frivolous or vexatious prosecution by a shareholder and a Magistrate 
under this section has power to order a shareholder to pay compensation to the acoused 
not exoeedizig one thousand rupees. But ina subsequent civil suit relating to the same 
matter it is open to a civil Court to take into account this amount while determining 
the quantum of compensation. The order of a Magistrate o ing compensation 
under this seotion is appealable, in so far as it relates to the payment of compensation, 
as if such complainant had been convicted on a trial held by that Magistrate. a 
Section 627 is new. It gives wide powers to the Publio Prosecutor of the State 
or the Central Government to make an application to a Judge of a High Court in 
Chambers for an order for production and inspection of books on the grounds that 
there is a reasonable cause to believe that any person has, while he was an officer 
of a company, committed an offence in connection with the management of the 
company’s affairs and that evidence of the commission of the offence is to be found 
in any books or papers of or under the control of the company. If the Judge is 
satisfied that there are good apes as aforesaid to make an order he may direct 
any person to inspect the books or papers in question for the purpose of investiga- 
ting, and obtaining evidence of the commission of the offence or may direct any 
officer to produce the books or pa in question before any person @t a place and 
tıme specified in the order. The Judge has also power under this sectipn to authorise 
any person named in the order to inspect the books or papers of a n carrying 
on the business of banking so far as they relate to the company’s affairg, for the 


$ e purpose of investigating and obtaining evidence relating to the commission of the 
© . 
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offence complained of but no order can be made against a person carrying on the 
business of ing, to produce the books or papers in question jo any person. The 
orders made this section are not appealable. e 

There are ghout 164 different kinds of offences under the Act and out of these there 
are about, 48 continuing offences. Most of the penal provisions sre in respect of 
contravettion of regulatory sections. Some re-e sections prescribe the same 
punishment as under the old Act. Some re-enacted sections increase the quantum 
of punishment. Some offences under the Act also fall under the Indian Perfal Gode. 
The important new penal provisions may be conveniently grouped as under for 
facilitating special study :— 

(1) Issue of prospectus m contravention of s. 57 or 58 (a. 59). š 
(2) Criminal liability for mis-statements in prospectus (s. 68). 
(8) Penalty for fraudulentty inducing persons to invest money (s. 68). e 
(4) Penalsy for personation of shareholder (s. 116). 
(5) Penalty for failure to distribute dividends (s. 207). 
(8) Corrupt inducement affecting appointment as liquidator (s. §14). 
(7) Offences by officers of companies in liquidation (s. 588). 
(8) Penalty for falsification of books (s. 539). 
(9) Penalty for frauds by officers (s. 540). > 
(10) Liability where proper accounts not kept (s. 541). 
(11) Liability for fraudulent conduct of business (s. 542). 
(12) Penalty for contravention of certain provisions of Part X” (s. 598). 
(18) Penalty for falso statements (s. 628). 
(14) Penalty for false evidence (s. 620). 
(15) Penalty for wrongful withholding of property (s. 680). 
(16) Penalty for mproper use of words “Limited” and “Private Limited” (s. 631). 

In the context af the foregoing sections attention is invited to Schedule XI which 
indicates the form in hial ths provisions of ss. 539 to 544 are to apply to cases where 
an application js made under s. 397 or 398 (vide s. 406). The reader would do well 
to avi ihe rensa borneen the language of a 539 to 544 and of the sch. XI with 
regard to the same sections. i 


: LIMITATION 
The new Act and the Rules made thereunder contain several provisions regarding 
time for filing appeals. This aspect of the new Act deserves careful’ attention. 
Section 340 réad with s. 384(a), 385(1), 336 and 837(14) provides that when a manag! 
agent (if an individual) earns a disqualification on account of his being adju an 


insolvent or upon appointment of receiver of his property by Court or by or on behalf 


of his creditqrs, or upon his conviction by a Court in India and sentenced therefor 
to imprisonment for a period of not less than 6 months or upon any resolution passed 
by a company in pursuance of s. 337(s+) ho must make an appeal within thirty days 
from the date of the order of adjudication, appointment of receiver, sentence, or of 
the finding of the Court, as the oase may be. If any further a or petition lies, 
the same must be made within seven days after the disposal of the first appeal. 


æ Tho rules framed by the Central Government pursuant to the provisions of s. 550(3) 


(a) and (b) for the disposal of books and papers of a company whose affairs are oom- 
letely wound up are contained in rule No. 14. The appeal against the order of the 
Government made under this rule must be made to the Court within 90 days 
of the making of the order. 
Postrion or FOREIGN COMPANIES 


In all advanced countries of the world it is a well-established principle of commercial 
Jaw that a co tion duly incorporated in one country be ised as & corpora- 
tion in any o country and that it is open to & country to tethe activities of 
a foreign company within the limits of ite jurisdiction. The provisions of ss. 277 to 
2771-E of thegold Act are replaced by ss. 591 to 592 which closely follow the 
ae of sa. 406, 409 to 415 and 417 to 423 of the English Companies Aot, 1948. 
eB proviaidhs govern gll the foreign companies including the existing companies. 
The foregoing provisions of Part of the Act do not exhaust the law relating to 
foreign Smpanies in India and this is significant from the meaning assigned by s. 2(7) 


@* 
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to the expression ‘‘ Body Corporate ” which is used in relation to nbowt 26 sections of 
the Aot. ° i 
With regard to foreign companies a question may arise as to whethet the expression 
“a private company which is a subsidiary of a public company ” means a priate 
oompany which is subsidiary of an Indian Publio Company or whether the ea gan 
includes ẹ private company whioh is subsidiary of “a body corporate °” which by 
reason of s. 2(7) includes a company incorporated outside India. answer to this 
ion is of.considerable importance and must await judicial construction. But 
subject to what law Courte may decide in future a considered legal opinion is in favour 
of the view that the said expression doos not include a private company which is a 
subgidiary of a body corporate. The reasons in support of this view are that the 
provisions of s. 3 only mean the companies formed and registered under this Act or 


e «under the previous company laws of India and that they do not include a company 


incorporated outside the Union of India. It is, therefore, obvious that the expression 
in question covers & private company incorporated in India which is subsidiary of a 
public company which is also incorporated in India and not a public corporation 
incorporated outside India. If this is œ correct view a private company which is 
subsidiary of a public foreign corporation incorporated outside India will not be 
affected by the various provisions of the new Aot. 

Another question of considerable importance is as to what are the legal consequen- 
oes if a foreign company fails to comply with the provisions of Part XI of the Act. 
The answer may be found in s. 599 which lays down that : 

“Any failure by a foreign company to comply with any of the foregoing provisions of this 
Part shall not affect the validity of any contract, dealmg or transaction entered into by the oom- 
pany or its liability to be sued in respect thereof ; but the company shall not be entitled to bring 
any suit, claim any set-off, make any counter-claim or institute any legal proceeding in respect of 
any such contract, dealing or transaction, until it has complied with the prévisions of this Part.” 
The first part of the aE Oon doos not present any difficulty. Its emphatio 
language indicates that any failure by a foreign company to comply’ with any of the 
provisions of Part XI shall not affect the validity of any contract, dealing or transac- 
tion, entered into by such & foreign company or its liability to bs saed in respect 
thereof. In other words the first part of this seotion protects the validity of any 
contract, dealing or transactior. cntered into by & foreign company and keeps alive 
ita liability to be sued. 

The second part of this section presents some difficulty. It confers a divil disability 
upon 4 foreign company not complying with the provisions of Part XI of the Aot and 
prevents it from bringing any suit, claiming any set-off, making any oounter-claime 
or instituting any proceeding in respect of any such contract, dealing or transac- 
tion entered into by it, until it complies with the provisions of Part XI of the Act. 
In some respects the second of this section is analogous to s. 69 of the Indian 
Partnership Act. It is significant that this seotion does not bar any other person 
from taking legal p ings against such & company in respect of any contract, 

ing or transaction entered into by it. 

Apart from the civil disability conferred by s. 599, criminal liability is conferred 
by s. 598 on a foreign company which does not carry out thestatutory requirements of 
Part XI. The offence under this seotion is a continuing one and punishable with fine 
not exceeding Re. 1,000. If the offence continues, a fine of Rs. 100 for every day 
during which the default continues may be imposed under this section. 

In the context of the foregoing it is necessary to invite attention to Shamrao 
Krishnaji v. Unsted'House Building & Engineering Society of Bangalore.2 That case was 
under 8. 277 of the old Act oorresponding with s. 592 of the new Act. There 
Divatia J. held that a company which is registered in a foreign State is entitled to 
file suits and maintain actions in British India although it has not complied with the 
requirements of s. 277 of the Indian Companies Act, 1913. This decision now does . 
not hold good in view of s. 599 which has been introduced for the frst time in the 
new Act. 

The other aspect of this question for consideration is whether the f mplianoce with 


ə 2 (1985) 88 Bom. L. R. 1002, e 


VOL. LIX.) | JOURNAL. | 23 


the provisions ef Part XI is a condition precedent to the institution of any legal 
proceeding by aforeign company. The legal opinion is divided gn this poift. Ong 
view is that having regard to the words “ until it has complied with the provisions 
of tfs Part ’ @oourring at the end of the section the Legislature has taken away the 
right of a fereign company to maintain actions in India if it has not already satisfied 
the requirements of Part XI. The other view is that the compliance with the provi- 
sions of Part XI is not a condition precedent and that it is open to a Court to sta 
the suit subject to such order as to costs to enable a plaintiff company to comply with 
the provisions of Part XI even after the institution of the suit. 

The marginal note to this section does not help at all. But having regard to the 
language used by the Legislature the former view, however strict it may be, seems to 
be reasonable. If the former view is correct the, suit must fail. The remedy is to 


withdraw the suit under r. 2 of O. XXIII of the Code of Civil Procedure with liberty. 


to T a fresh suit on the same cause of action subject to law of limitation. The 
plaintiff company may also file a freh suit subject tothe law of limitation under r. 4 
of O. IX of the e of Civil Procedure. In either case the right efthe.defendant to 
plead the bar of limitation is not affected (Prince Line Lid.v. Trustees of Port Trust)’. 

The real difficulty with s. 599 begins while meeting the oontention of the other 
side that a foreign company has not complied with the requirement of Part XI. 
Under this Part a foreign company is required to file the documents both with the 
a ela of Companies in whose jurisdiction it carries on business and the ‘Registrar 
of Companies having jurisdiction over New Delhi. It may happen that neither of 
these Registrars may be in a position to certify that the foreign company in question 
has carried out the requirements of Part XI. It may also happen that by the time 
the requisite certificate as aforesaid is obtained the claim may get time-barred. The 
proper course, therbfore, seems to be to make an averment in the pleadings that 
the provisions of this part have been complied with. If the Court holds that the 
provisions o this part are not complied with, the consequences, as already observed, 
will follow. l 


LEAVE OF THE COURT 


The provisions relating to the leave of the Court are contained in ss. 446(1), 453 
and 587. The provisions of sections 446(1) and 587 correspond with ss. 171 and 274 
of the old Act and therefore they need no comment. Section 458 is newly introduced 
and it has no llel in the English Act. Under this section a receiver cannot be 
appointed of the assets in the hands of a liquidator oxcept by, or with the leave of, 

ethe Court. 


F. R. GOINWALLA. 


STERILITY—A GROUND OF NULLITY OF MARRIAGE ? 


e Ought a person. be entitled to get a decree for nullity of marriage if his wife happens 

to be frigid ? Instanoes of persons having married again merely because the first 

marriage was not fruitful are not lacking in Hindu society. In a few States Aots 
reventing bigamous marriages were passed in the last decade creating serious pro- 
lems for such type of persons. 

Sterility aa such is not recognised as a ground of nullity of marriage under tho 
Hindu- Marriage Act, 1955. If a person is otherwise “apta viro,” incapac:.y to 
become a mother isnot considered a ground for nullity of marriage under English Jaw 
also ; but impotency has been recognised as a ground of annulment of marriage both 
under the English law and under s. 12(1) (a) of the Hindu Marriage Act. It lays 
down that any marriages solemnisod whether before or after the commencement of 
this Act shall þe voidable and may be annulled on the ground that the respondent 
was impotent a the time of tho marriage and continues to be so until institution of 
the p ° 
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The word “‘impotency”’ has not been defined anywhere under the Hindu Marriage 
Aot. Under the English law i 
“If, at the time of the marriage, one of the parties is, and oontinues to be, incapable of 
effecting or permitting its consummation by reason either of some structu) defect in the 
ee ee which renders complete sexual intercourse 
the marriage may, on the petition of either party, be declared null and void.’’! 
Thus capacity to consummate m o is laid down as the test of impotency in 
and the same is followed by Courts. 
early asin 1845 a oase arose in England viz. D-E v. A-G, (falsely called herself 
D-E)?, where the Court pronounced a sentence of nullity of marriage by reason of a 
ne , incurable malformation of the sexual organs of the female, those organs 
tting of a partial connection only with the male. Dr. Lushington J. while 
aia: the judgment said (p. 1044) : 
Mere incapability, however, of conception is not a sufficien ground whereon to found a 
dative of nullity: 


Tho husband, in such a case, must submit to the misfortune of a barren wife. In the 


case under consideration,the vagina formed a mere oul de sac. The Judge further 
observes (p.1045) : 

“Sexual intercourse, in the proper meaning of the term, is ordinary and complete inter- 
course ; ib does nob mean partial and imperfect intercourse : yet, I cannot go the length of saymg 
thats every degree of imperfection would deprive it of its emential character. There must be 
degrees difficult to deal with ; but if so imperfect as scarcely to be natural, I should not hesitate 
to say that, legally speaking, it is no intercourse at all.” 

In Cowen v. Cowen? the question before the Court was whether the husband had 4 
right to use birth-control methods—either contraceptives or coitus interruptus— 

the wishes of the wife or not ? ‘The wife in this case filed 4 petition for nullity 

on the ground that marriage wasnot consummated bwing to the wilful 

Gal of the respondent to consummate the marriage. It was held that it would 

be an obvious and an intolerable injustice to deprive the wife of hér oppertunity of 

bearing children. The respondent’s contention that onoe he has osta bliihod that 

there has been complete penstration he has made out his case, was negatived by the 

Court on the ground that it would effectively prevent one of the purposes for which 

marriage was ordained, namely, the procreation of children and that sexual inter- 

course would not be regarded as complete when its natural termination was either 
artificially prevented or deliberately discontinued. 

In a case, however, which arose two years later in 1947 namely Baater v. Baster*, 
the Court overruled the decision in Cowen v. Cowen quoted above and held that the 
uge of contraceptives did not prevent the consummation of marriage. Amongst other 
grounds of criticiam it was observed that procreation of children was not one of the 

principal ends of marriage. It is indisputable that the institution of marriage gene- 
rally is not necessary for the procreation of children, nor does it ap to be a princi- 
pal end of marriage as understood in Christendom, which as Lord Penzance said in 
Hyade v. Hyade and Woodmansee5 ‘‘ may for this purpose be defined as the volunta 
union of life of one man and one woman, to the exolusion of all others.” 

It would be obvious that the test laid down by the English Courts has alayi 
been whether the marital relationship is such that it would lead to adulterous 
intercourse or not. If coitus is that incipient, impartial and unnatural as would 
virtually drive one of the parties to seek satisfaction outside the wedlock, marriage 
would be declared void ; but not so, if merely conception is not ible. The problem 
thus, would be, what is the purpose of marriage and whether the marriage in & parti- 
cular instanoe satisfled it or not. 

In India under the Hindu law we find that procreation of children has always been 
considered an essential purpose of marriage since time immemorial. Manu, for exam ae 

three main purposes of marriage viz. Dharma Sampatti, Praja, and 
ales down that a wife is not bound to live with a husband who # impotent. It 


1 Rayden on Divorce, aerate 8 1045] 2 AML E. R. 108 
2 (1845) 163 Eng. Rep. 1089 (1845) Rob. 4 (1947) 2 AIL E. R. 886 
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should be noted that procreation as a purpose of marriage ranks prior to Rati—sexual 
gratification or pleasure. Rigveda puts two of marriage vis. sacrifloe te 
God and tion of sons. The wife in Hindu Dharma Shastra is called “ Jaya ” 
beoduse husbgid is born again in the wife as a son. She is also compared to Kshetra 
—« field. If follows, therefore, that if the field is not proper for oultivation, it would 
hardly be dalled a field at all. Narada supports this view. Mayne also in his etext 
book on Hindu Law recognises that the great and primary object of iago ig 

rocreation of male issue. Even at the time of marriage ceremony ing to 

m the benediction would be “ may Prajapati oreste offsprings to us.” Before 
“ Laja Homa ” the Mantra uttered is “ Praja Prajen Ya Vahai””— Let us beget 
children. Even in Saptapadi without which no Hindu marriage is complete, at the 
time of taking the fifth step the offering is made with the words “ Praja-Bhyaha 


Panchapads.” ° 


It would be of some interest to note that in ancient India so much importance 
was given to procreation that a widow’s remarriage was permitted in cases w the 
bridegroom before conception. Not only that but a system of “ Niyoga” 
became prevalent whereby another man was permitted to beget children on wife of 
an impotent person or in the case of a childless widow. Even to-day we have rem- 
nants of that “ Niyoga ” in the form of ‘adoption.’ ° 

Indian Courts have consistently held that incapacity whioh admits neither copula- 
tion nor procreation is a ground for nullity of marriage. In & recent Bombay case 
A v. B® the fact of impotency was admitted by the ndent and the only question 
was whether marriage could be declared null and void on the ground of impotency. 
Tendolker J. held that Hindu marriage was both a sacrament and a contract'and that 
the woman should be fit “at least to cohabit if not procreate.” Whether sterility 
could be a ground fèr nullity of marriage or not is thus left open for future adjudioa- 
tion. ° 

It 18 no doubt difficult to judge whether sterility is temporary or inourable but a 
distinofior? ought to be made between cases of mere sterility and cases where con 
tion cannot possibly take place at all. In the latter type of cases, sterility should 
recognised as a separate of nullity of marriage.. For example where the 
woman has no uterus at all or where the vagina forms a mere cul de sac and the wife 
refuses tc andergo an tion, there is noreason why a Husband should be deprived 
of his right to have chi of his own. 

In the alternative it may be said that consummation of marriage should mean natural 
and eot intercourse, and that sexual-intercourse should be of such a nature that 
În all probability it would lead to fertility. ‘Thus if one of the partners has no o 
of procreation at all, she could not be said to do an act which prooreates. 
impotenoy construed in a wider sense ought to and would inolude capacity to pro- 
create also. 

There is no reason why a case of sterility should be treated differently from that of 
impotency. After all the contract of marriage amongst Hindus contains the essential 

ndition of procreation of children. If therefore a party, knowing fully well that 
it will not be able to perform that function, enters into a wedlock, i8 no reason 
why a marriage contract like any other one should not be declared void at the 
instanoe of the other party. 


P. K. THAKOR. 


` 


* 8 (1952) 54 Bom. L. R. 7250 


26 THE BOMBAY LAW REPORTER 


[VOL. LIX, 
e 


THE FRESHMAN’S LAMENT. ° 


Day after day departs 
I get no blooming brief, 
From this distress there comes 
No Specific Relief. 


6 e 
-No Causes Long or Short 
Regale my longing eyes, 
No, Contract and No Tort 
Spring me a sweet surprise. 


The recent rules of practice 
“Awakened hope at last; 
But—whate’er the rules, the fact 
is— 
No briefł—as in the past! 


I sit in all the Courts, 
And read the Law Reports, 
With dutiful devotion, 
And fondly hope some suit, — 
A Summons or a Motion, 


May like an honest nag 

Fight shy of Senior’s stable, 
His bottomless blue bag, 

And may at last be able 
To find its way to me— 

Or those of like degree. 


But I count without my host; 
For when I hoped, utmost, e 

I found the wily foxes , 
Absorbed all briefs by proxies. 


Briefs to the right of me, 
Briefs to the left of me, 
Flourish and flutter; 

But for some cause obscure, 
—Or one I dare not utter,— 
Away from me they fly, 
And take their course secure 

To the old familiar quarters 
Of the much-maligned martyrs 
To overwork and super tax; 
—And leave me high and dry! 


What Law’s dread Temple lacks 
To warn deluded folks like me, 
Who in their youthful vanity, 
Rush rashly t these awful 
e portals;— 
Is the motto, full of fear 
For all too-late repenting 
mortals: 
“All hope abandon Ye, who enter 
here”! 


P. B. V. 





GLEANINGS. 


Dzrrot or REASON, FROM DIESRASB OF THE MIND. 


_ “TE law is not concerned with the brain but with the mind,” said Devlin dJ., 
in f. v. Kemp [1956] 3 W.L.R. 724; adding that ‘‘mind’’ means the mental 
faculties of reason, memory and understanding. His Lordship then pointed out 


that the significance of the words ‘‘ 
rules is as a qualification of ‘‘defect of reason”. 


disease of the mind’’ in the McNaghten 


The Jaw is therefore primarily 


concerned with defects of reason, but not with any defect of reason: it must be 
a defect which springs from a disease of the mind. Thus, a man may be sgo 
untrained during the formative years of his youth as to be a brutish person who 
hd never learned to use his reason, and he might, in consequence, commit 
crimes which could be said to spring from a defect of reason. But this would 


not justify a verdict based on the MeN 


from a disease of the mind. 


aghten rules because it would not spring 


e 
What, then, is the relationship between disease of th® brain and disease of 


the mind? It is a medical and not a1 


egal matter, said the leafned Judge. It 


ig, apparently, recognised medically that there are mental diseases which have 
an organic cause, e.g. hardening of the arteries or degeneration of?the brain 
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cells, and gome which are functional, where it: is not possible to point to any œ 
physical cause; in ihese latter cases, all one can say is that there has been » 
derangement of the functioning of the mind, such as melancholia or schizo- 
phreħia. Thigtdistinction is irrelevant for the law, which is not concerned with 
the origin qf the disease. 

In the cåse itself the accused, who was charged with causing grievous bodily . 
harm to hig wife, was an elderly man of excellent character, and he and hig wjf : 
had always been thought to be a devoted couple; there was strong evidence that 
the act was motiveleæs and irrational, and oe it arose from a temporary un- 
consciousness brought on by arteriosclerosis. , 

The significance of this arises, of course, from the Trial of Lunatics Act, 1883, 

8. 2 (replacing a similar provision of the Act of 1800), under which a special 
verdict of ‘Guilty but insane’’ is returned, instead of an acquittal which the ° » 
common law would have given, where it is found that the accused ‘‘was insane, 

so as not to be responsible, according to law, for his actions at the time when 

the act was done...,’’ the purpose being to keep him under observation and 
prevent further acts of a similar unreasoned nature. 

Devlin J., pointed out that there is no definition of insanity in law though 
there are the tests to be applied by virtue of the MeNaghten rules. He also 
observed that there is no general medical opinion as to what diseases are properly 
diseases of the mind. Neverthelesa, in aire D origin of the disease 
of the mind was not material to the law, his ip has simplified the task 
of the Court in this type of case. 

There are those medical men who would say that a temporary cutting off of 
the blood supply to part of the brain such as might happen in arteriosclerosis . 
(and apparently happened here) was not a mental disease, just as there are 
those (the vast majority it is believed) who would reject the McNaghten rules 
altogether as being far too parrow in operation. These matters are, however, 
not material: “In my Judgment the condition of the brain is irrelevant, and 
so is the question whether the condition of the mind is curable or incurable, 
transitory or permanent,’’ said his Lordship.—9.J. 


TLLEGALITY OF Purpose IN CONTRAOT. 


Many problems arise where two parties make a contract which, on the face 
gf it, is apparently legal, but which is intended to serve an illegal purpose. 
The first point to ascertairf is whether both parties know of the illegal purpose, 
for if one is ignorant he has certain rights, whereas if both know of the illegality 
they are in no better position than if the contract was plainly illegal. This 
would seem to be true even where the contract is in fact performed legally, 
because it was said in Waugh v. Morris, (1878) L.R. 8 Q.B. 202, that the par- 
ties who perform legally a contract which envisaged an illegal act have rights 
of enforcement if they did not intend to break the law; but that case is not 
conclusive since the contract contravened a statutory regulation, and so must 
be deemed to have been patently illeg 

Two recent cases illustrate the differance between the position whére both 
parties know of the illegality and the position where one only knows. In 
Regazeom v. K. O. Sethta (1944), Ltd., [1956] 3 W.L.R. 79, there was a contract 
for the sale and purchase of a large quantity of jute bags, the vendor being an 
English company and the purchaser a Swiss national. The bags were to be ship- 
ped to a European port. It was agreed that the contract was governed by 
English law. . 

On the face of it this was a valid innocent purchase of gevds. But both 
parties knew that the English supplier had close connections with an Indian 
firm of a similar name and that the jute bags were to come from India; and 
they also knew*that, in eontravention of an Indian law (passed for’ political 
purposes) the bags were eventually destined for South Africa. Hence the ° 
contract Mad an illegal purpose, subject to the point whether the Indian law ‘ 4 
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was a,law which we would recognise as affecting this contract with illegality 
ein the light of both parties’ knowledge. `; 

Much was made of the oft-quoted statement of Lord Mansfield in Holman v. 
Johnson, (1775) Cowp. 841, that ‘‘no country ever takes notice? of the revenue 
laws of another’’ and it was contended that this principle applies tq penal laws 

, and should apply to political laws. Denning L.J. expressed the view that Lord 
Mansfield’s statement goes too far in saying that the Courts will take no notice 
of such laws. They will not enforce the revenue laws or the criminal laws 
of another country at the suit of that country either directly or indirectly, 
since these Courts do not sit to collect taxes for another country nor to inflict 
punishments for it (even between countries of the Commonwealth: Govern- 
ment of India v. Taylor, [1955] A.C. 491). But his Lordship said that we should 


- * take notice of the laws of a friendly country even if they are revenue laws, or 


penal laws, or political laws, however they may be described, at least to this 
extent, that if two people knowingly agree together to break the laws of a 
friendly countfy or to procure someone else to break them then they cannot 
ask these Courts to give their aid to the enforcement of their agreement. Con- 
curring views were expreased by the other members of the Court of Appeal, 
and the pl&intiff’s appeal against the dismisaal of his action by Sellers J., was 
therefore dismi 

Another case this year, on slightly different lines, is Clifford v. Garth, 
[1956] 1 W.L.R. 570. Plaintiff was a builder who agreed to effect certain 
repairs to premises, but the condition of the premises was such that no estimate 
could be given and no price was fixed beforehand; instead, the work was to be 
done on a ‘‘cost plus’’ basis. At the time of the performance of the contract 
it was necessary to have a licence for work above the cost of £1,000. The work 
eventually cost £1,900 but no licence was obtained. We cannpt assert that 
both parties knew the contract to be illegal, because, although poth parties must 
be deemed to know the regulations, we do not know whether the defendant knew 
that the cost of the work as it proceeded went beyond the £1,000 limit. Ima 
case like this it is not necessary to go into that because the plaintiff is himself 
the guilty party and illegality bars him from recovering in full. But even as 
regards the builder, th view of the fact that the price was not settled, 
there was no illegality in doing work up to the value of £1,000. Hence 
the Court allowed him to recover £1,000 but no more. Had there been 
a fixed price contract for say, £1,100 he would have recovered nothing be- 
cause the contract from the beginning would have envisaged an illegality tn 
the absence of a licence. A 

A case at the end of last year shows the position where the contract is appa- 
rently innocent, and, unknown to one party, it is intended to serve an illegal 
purpose. In Strongman (1945), Lid. v. Sincook, [1955] 3 W.L.R. 860; 99 Son. 
J. 540, a builder agreed to do work for a customer who was himself an architect. 
Now on the question of getting licences it is usual for a builder to leave this to 
the architect where one is employed, but it would be no defence in the ordinary 
case to leave the getting of licences to one’s customer. Here, the customer being 
his own architect, it was held that the architect impliedly warranted that what 
was being done to his orders was licensed, and s0, although the innocent builder 
could not recover on the contract itself, because the necessary licences not 
having been obtained it was illegal, he could recover damages for breach of 
the warranty. 

This case recalls the much earlier case of Re Mahmoud & Ispahani, [1921] 
2 K.B. 716, where a supplier of goods requiring a licence inquired of the cus- 
tomer whether the customer had a licence and was falsely told that he had. In 
an action for damages for refusing delivery the Court gave judgment for the 
defendant on the ground that an action for damages for breach of an illegal 
contract would not lie, but they hinted that some other form 6f action, in this 
case possibly an action in deceit, might have been successful. 

The above comparatively simple pattern of the types of case wHich arise is 
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broken into somewhat by the deciaion of the. Court of Appeal in Shaw v: Shaw, 


[1954] 8 W.L.R, 265; 98 Sou. J. 509. That was a completely different claim, e 


viz., for breach df promise of marriage. The plaintiff had, fifteen years earlitr, 
been through a ®eremony of marriage with a man who on his death was found 
to have been married to another woman at the time of the plaintift’s and de- 
ceased’s ceremony, in consequence of which the plaintiff was not his' widow 
and had no claim to his estate. The real wife had died a few years before the 
man, so that a legal ceremony would have been possible, though it was not 
known whether the deceased man had learned of his real wife’s death. Here 
again the difficulty that the promise of marriage on which the plaintiff was 
suing was illegal was met by the implying of a warranty of legality. The 
Court of Appeal said that every day of their ‘‘married’’ life the man war- 
rants that the ceremony was legal and that the parties are married. Being a 
continuing warranty it overcomes the difficulty, which the Limitation Act 
might present, and being a separate warranty it overcomes the difficulty of the 
legality of the promise. So far the pattern is not broken. œ l 
evertbeleæs, in Shaw v. Shaw the Court also states that the action could be 
founded on the promise, even though it was an illegal promise, for this reason: 
that the plaintiff was innocent of any illegal intent. This line of thought is not 
novel. For example, a hundred years ago in Clay v. Yates, (1856) 1 H. & N. 
78, a printer recovered a quantum meruit for work done on a contract which, 
unknown to him, had an illegal purpose. The action would appear to be quasi- 
contractual rather than on the contract, so that this perhaps distinguishes it 
from Re Mahmoud & Ispakant, supra. The claim for damages which Shaw vy. 
Shaw considered as another ground of the claim was a claim for the breach of 
promise which arose after the death of the first wife when a legal ceremony 
with the plaintiff would have been possible. The Court did not deal with the 
question what would have been the rights of the plaintiff for breach of con- 
tract if theefirat wife had survived the deceased, but if innocence of intent is 
the validation of the claim this ought not to have made any difference. How- 
ever,,the implied warranty solves this difficulty. ' 
Summing up, we may say that (i) if both parties know the contract to be 
illegal no action lies; (2) if the plaintiff knows it to he illegal his claim will 
gail whether the defendant knew or not; (3) if only one party had an: illegal 
intent the other may recover a quantum meruit for what work he may have 
done either in quasi-contract or on an implied warranty; and he may also re- 
cever damages for breach of an implied warranty where applicable. But, if He 
Mahmoud & Ispahani is correct and of general application, the innocent party 
cannot recover for damages for breach of the contract itself —SJ. 


HEDGE AND Dircu as Evipence or BOUNDARY 


WHeErE a boundary runs somewhere alongside a ditch which in turn adjoins 
a hedge, to whom does the ditch belong? To the owner of the land on the near 
side of the hedge or to the owner of the land on the far side? To this day a 
number of lawyers are likely to answer this question by reference to the com- 
mon-law presumption which was explained by Lawrence J., in Vowels v. Miller, 
(1810) 3 Taunt. 137, at p. 138, as follows: ‘‘The rule about ditching is this. 
No man, making a ditch, can cut into his neighbour’s soil, but usually he cnts 
it to the very extremity of hig own land; he is, of course, bound to throw the 
soil which he digs out upon his own land; and often if he likes it be plants a 
hedge on the top of it; therefore if he afterwards cuts beyond the edge of the 
ditch, which is the extremity of his land, he cuts into his neighbour’s Jand, and 
is a trespasser.” The explanation gave birth to the presumption that the owner 
of the hedge owed the,ditch on the far side of it, and this is widely accepted 
as the starting point in any inquiry concerning the disputed ownership of a 
ditch. It has known,and recently too, for counsel on behalf of a plaintiff 
claiming agditch to open his case on the footing that the sole issue before the 
Court was whether the common-law presumption prevailed, or whether: it was 
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rebuttgd by other evidence, and in that evidence would be included, no doubt, 


ethe plaintiff’s decuments of title and the description of the parcels therein. 


Sofhe thirty years ago an attempt was made to extend the application of this 
presumption into a general doctrine that the owner of a hedgð was presumed 
to own the land on the far side of it to a distance of some four feet (Cols v. 
Amphlett, [1918] 1 Ch. 282, reversed [1920] A.C. 271). (For a review of the 
other cases, see the Court of Appeal report, at pp. 259-60.) 

et the correct position at law was set out with clarity by Greene M. R., in 
Fisher v. Winch [1939] 1 K.B. 666, at p. 669: ‘‘The dispute between the 
parties is as to the precise boundary between their respective properties. The 
legrned judge decided this case in favour of the defendant upon one point 
alone. He proceeded upon the footing that a presumption, which is a well- 
known presumption, was to prevail—namely, that where there is nothing else 
to identify the boundary and there is a ditch and a bank, the presumption is 
that the person who dug the ditch dug it at the extremity of his land and threw 
the soil on his own land to make the bank. That, of course, is a very convenient 
rule of common sense which applies in proper cases in regard to agricultural 
land where there is no boundary otherwise ascertainable. It also assumes what 
is not nece@sarily the fact, that at the time when the ditch was dug there was 
no common ownership of that piece of land and the land on the other side of 
the ditch. The learned judge, thinking that the case was governed entirely by 
that presumption, decided in favour of the defendant, but the learned judge 
did not direct his mind to what in this case is the initial question—namely, 
what, on the true construction of the conveyances to the parties, is the boundary 
of their respective land. If an examination of those conveyances coupled with 
any evidence that is admissible for the purposes of construing them shows what 
the boundary is, there is no room at all for the operation of that presumption.”’ 

In short, the lawyer who has to advise on a boundary disputé of this kind 
should first ask to see his client’s documents of title. If the desacripfive parcels 
in the conveyance are clear the client can be advised accordingly with confidence. 
It is true that where the roots of title are different the plaintiff’s documents 
of title will not bind the defendant; but the defendant can only succeed in 
defeating the plaintiff’s.claim by showing a better title to that which the plain- 
tiff has established, i.e. by referring to his own root of title. In short, the 
action is basically one in which the Court is concerned with the title to land and? 
not with presumptions. 

If the descriptive parcels in the conveyances are ambiguous, then evidenee 
designed to explain the ambiguity may be admissible e.g., both in Fisher v. 
Winch, supra, and in Rouse v. Gravelworks, Lid., [1940] 1 K.B. 489, where 
land conveyed was described by reference to an Ordnance Survey plan, evidence 
was admitted to the effect that ‘‘where there is a hedge or a fence running along 
a parcel, that is the boundary which is taken by the Ordnance Survey for the 
burps of delimiting the parcels which are shown on those maps” (Fisher v. 

inch, at p. 672), and that the Ordnance Survey boundary line is drawn from 
the middle line of the hedge. 

It is suggested in this article that such evidence is admissible not on the 
igsue as to whether or not it rebuts any presumption of ownership, but purely 
for the purpose of explaining the ambiguity in the conveyance. Where, how- 
ever, the plaintiff’s conveyance is of no help on the issue, either because it is 
absolutely silent on the matter, or because the ambiguities in the descriptive 
parcels are past curing, so that the matter may be said to be entirely free from 
authority, then, and then only, it is suggested, can recourse be had to the 
common-law presumption The presumption arises only when the construction 
nf the documents of title has failed to resolve the issue. It is suggested that the 
origin of the presumption, related as it is to inclosures gnd waste lands (for an 
example, see Doe d. Pring v. Pearsey, (1827) 7 B. & C. 304) is itself authority 
for the view expounded in this article. ° y 

In short. in a claim for a ditch the burden is on the plaintiff to prove his title 
to the land which he claims, and, if one may be permitted the expression, it is 


VOL. X] JOUBNAL dl 
only when the conveyancer has departed that the plaintiff is able to raise and 
rely on the common-law presumption. Even then he must stil} prove th&t the 
ditch was “manmade” as opposed to being a ‘‘natural ditch’’ (Marshall 'v. 
Taylor, [1895] .» Ch. 641, at p. 647), and that it was made at a time when the 
plaintiff’s and the defendant’s land was not in common ownership. It is at 
this stage, When (a) the presumption is available and (b) the plaintiff jas 
proved the facts necessary to raise it, that the burden is thrown on the defendant 
to rebut it. This he can best do by proving his own ownership of the larfd th 
dispute. For this purpose he will rely on his own conveyance, though, even if 
this indicated that he hati a clear title to the land claimed, it would not neces- 
sarily bind the plaintiff and would only be evidence designed to rebut the pre- 
sumption. (Where the plaintiff’s and defendant’s land was in common owner- 
ship at a material time set considerations may apply.) 

The best evidence which the defendant can produce is evidence of acts of 
ownership by himself, his agents and his predecessors in title, over the disputed 
land. In practice such acts of ownership may also furnish evidence on which 
the defendant can found a possessory claim based on adverse possession under 
the Limitation Act, 1989, so that, the circumstances permitting, the defendant 
will plead such a title. What acts of ownership are sufficient to rebut the pre- 
sumption were considered in Henniker v. Howard, (1904) 90 L.T. 157 (and 
see Marshall v. Taylor, supra). It is sufficient to say here that the acts relied 
on by the defendant must, either singly or collectively, be of a kind that are 
unequivocally referable to the defendant’s right to ownership and must not be 
of a kind which are compatible with some other and lesser right in the defendant, 
and further they must have been carried out with the plaintiff’s knowledge. 

Summing up, the plaintiff must prove his title to the disputed ditch by 
reference to his docttments of title. Lf and when these fail him, but not before, 
he can prove the facts which will entitle him to rely on the common-law pre- 
sumption; éhe btfrden is then on the defendant to rebut the presumption, partly 
by reference to his own documents of title and partly by evidence of possessory 
acts sufficient to enable the Court to infer ownership.—SJ. 


e BARRISTER PRIME MINISTERS 


EARL ATTLEE belongs to that exclusive coterie of barristers who have become 
Prime Ministers. The Hon. William Pitt of Linecoln’s Inn and the Western 
Circuit was the first, and the Hon. Spencer Perceval, who also became Solicitor- 
General, Attorhey-General and Chancellor of the Exchequer, was the second. 
Lord Oxford and Asquith, a quandam Home Secretary, was the third, and Lord 
Attlee is the fourth. 

Whatever their achievements in politics, however, and in Lord Attlee’s case 
these have culmmated in the award of the Garter and the Order of Merit, none 
of the four achieved distinction at the Bar. Pitt did ‘‘a little business’’ in the 
Western Counties, but it is doubtful if his fees paid for his expenses. Spencer 
Perceval certainly became a law officer, but this achievement was perhaps not 
due to any forensic ability. It is on record, for instance, that his income for 
the year before he took silk was only £1,012, while five years later, just before 
he became Solicitor-General, it was still below £2,000. 

As a junior, Lord Oxford was chiefly engaged in railway and registration 
cases and it was not until he returned to the Bar in 1895 as an ex-Home Secfe- 
tary that his practice emerged from the inconsiderable. Even then, the brief 
offered to him in the Parnell Commission was a tribute to his Parliamentary, 
rather than to his legal, prestige. 

Lord Attlee, who was called to‘the Bar in 1906, has never risen to forensic 
heights at all. He retired from practice in 1910 in order to become Secretary of 
Toynbee Hall, but has beén an Honorary Bencher of his Inn since 1946.—L.J. 
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, MISCELLANY 


In the western part of southern Queensland an aborigine Jacky was caught steal- 
ing chickens from the hen house. His case came up for hearing beforp the istrate, 
who asked Jacky if he wished to be represented by a lawyer. ‘said, “No, TIl 
defend myself.” *. 

After the arresting constable of police had given his evidence, the magistrate 
asked Jacky if he wished to ask the policeman any questions. 

“Yes,” said Jacky. ‘‘Constable, did you see me go into the hen house?”’ 

“Yes,” replied the officer. 

“Did. you see me come out?” 

*No,” was the reply. 

Turning to the magistrate, Jacky said, “That’s my case, your worship. I’m 
still in there.” 

* * + l 

Edward Carson, the great Irish advocate, once met a very deaf county Judge 
who had just finfshed trying a case in Court. When Carson asked him if it had been 
an interesting oase, the Judge said: “Oh, yes, a very interesting case. I’m not 
certain what it was about, but I think it was a choral society complaining about 
an instrument. I suppose it was a harmonium.” The next morning Carson was 
amazed to find that the interesting case was concerned with a Singer sewing machine! 

* * * 


French Line Director General Pierre Laure says that a lady passenger sued the | 
French Line “because her little toy poodle was asaigned a kennel-cage between an 
enormous police dog and a Great Dane. By the end of the voyage, said the lady, 
her poodle suffered an acute inferiority oomplex and was never the same again.” 

* * * 


“Then you admit you struok the plaintiff with malice aforethought,” demanded 
the counsel of the man charged with assault. : . 

“You can’t mix me up like that,” the defendant said indignantly.° “Ive told 
you twice I hit him with a brick. There wasn’t no mallet nor nothing of tho kind 
about it—just a plain brick, like any gentleman would use.” 

* * * 

When the defendant’s name was called in Court, to everyone’s amazement, he stood 
up in the jury box. “What are you doing there?” barked the olerk. e 

“I was called to serve on the jury,” came the meek reply. “But you must have 
known,” the clerk snapped, “that you couldn’t sit one jury and judge your own oase.” 

‘Well, I suppose not,” the defendant admittod. “TI did think it was a bit of luck.” 

a ™ * e 

One of the worst stories of all time concerns the prisoner who stood before the 
J for sentencing. . 

‘For beating your wife over the head with a lead pipe,” the Judge said, “I sentence 
you to ten = 

‘But, Judge,” protested the prisoner, “it wasn’t a lead pipe—it was a shovel.” 

“In that case, twenty years”, roared the Judge. “Spades are double.” 

a nm me 


A ooroner’s jury was quite befuddled as to the cause of death of a certain person. 
At last, unable to reach any sort of an agreement, they came to the oonolusion: “An 
aot of God under very suspicious circumstances.” 

* + 
gan Indians E his income tax form, asked the deputy assigned to 
him how much depreciation he was permitted to claim on his wife. ‘She is about 
worn out,” said the taxpayer, “and can’t even get my breakfast any more.” 
4 i * + 


When an Oklahoma oity man was asked by the prosequtor if Íe knew of any 
reason why he couldn’t serve as an impartial juror in the trial ofa bootlegger, 
he thought for a moment and then said:“‘Well, yes, I believe I do’ I’m just a part- 
time mechanic—the rest of the time I’m a bootlegger myself.” 
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SOME PROBLEMS ARISING UNDER-THE HINDU SUCCESSION ACT, 1956. 


Many critics have already pointed out that this statute is revolutionary, 
and there is no doubt but that its passing into law on June 17, 1956, closed one era 
and opened another. As yet few can say with certainty what the legal effects of 
many of the sections will be, while some are (until the Supreme Court deals with 


them) quite beyond authoritative explanation. The social effects of the -Act will 
in the long run prove enormous, though they will of course not be uniform, as each 
community and society adjusts itself at its own pace to the d which the 


statute will indirectly make upon it. But we are not concerned with those aspects 
of the question here : the skilled draftsman may find a buried treasure in the common 
forms he will be called upon to prepare in order to defeat pro tanto the objects 
which Parhament had at heart, and it is not for the-present writer to suggest that 
he will not be deserving well of his country in meeting this need. a, 

It is quite clear {hat the Act will have to be amended, and the present writer 
keeps both this eventuality and the dilemmas of the profession who have to use 
the existing text before him as he considers a few of the more difficult sections. He 
is indehted to previous writers for a perusal of their published ideas on these 
subjects, though he has not, unfortunately, been able to agree with all their more 
confident statements, nor to share their apprehensions in every instance. The 
reader will of course bear in mind that all the following matter will have to be 
revised in the light of High Court decisions (none of which have reached the present 
writer as yet), and subsequently when the.Supreme Court comes to resolve the 
è puzzles which, Parliament has set us. 


1. THE GENERAL CONCEPT OF ‘THE ACT. 


* The Act cannot be applied unless it is construed as a whole, this being the 
normal method of interpreting statutes. No attempt to make sense of an individual 
section taken out of the context of the entire Act can possibly succeed. We must 
forget what happened before the Act was the shape in which it appeared 
as a Bill before the Provisional and finally the present Parliament, and must resort 
to the text of our Act itself for enlightenment as to Parliament’s intention. This 
is elementary, and no elaboration is required. The Act states in so many words 
(Title) that it is “to amend and codify the law relating to intestate succession 
among Hindus.” This tells us plainly that Parliament intended to amend, first 
and foremost, and to codify the amended product. It is not a collection of rules 
drawn from the Anglo-Hindu law, tink with here and there, and then reduced 
to convenient form. It is not merely demonstrably. but also professedly a new 
concoction, which may to some extent be appreciated if we bear in mind what the 
Anglo-Hindu law, and the mass of Indian State law, was like previously, but whi 
cannot be interpreted by direct reference to any of those now obsolete sources. 
Next the Title tells us that the Act is directed to amending and codifying the 
law relating to intestate succession. This does not, of course, imply that matter 
dealing with testamen disposition is not y effectively enacted in our 
statute, but it informs u% that Parliament did not intend to make any consequential 
changes in the Jaws adjacent to and necessarily involved with the law relating to 
intestate succession, except in so far as the words of the Act directly and necessa- 
rily so intéhd and require. This is important since changes in the law of adoption 
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and joint family have indeed been effected by the Act, and the Title authorises 
fia to cut down thé effect of these changes to the smallest possible limits. 


It is notorious that the Act seeks to improve the financial ion of women, 
without disturbing the economic A aaa ac of the former beneficidrees more than 
e method employed for this purpose is techni- 


was necessary for this a sakes 
call open to a number of objections, some of which we shall review below, but 
onthe whole the general objects of the Act can only be avoided by careful 
testamen disposition, the use of testamentary contracts, mutual wills, and 
the like. profession will of course gai ae from the immense increase in 
business which will develop among the Sees wW ich formerly were not accustomed 
to execute wills. These were the v classes which would most keenly resent 
the developments which this Act a to bring about. 


2. SECTION D: EXEMPTIONS FROM THE Act. 

Only cls. (¢) and (ii) of this section concern us. Clause (¢) exempts property 
succession to wHich is regulated by the Indian Succession Act by reason of the 
provisions contained in s. 21 of the Special Marriage Act, 1934. That Act provides 
that parties to a marriage celebrated under its provisions, or celebrated otherwise 
than under fts provisions but subsequently registered under the relevant section ` 
of the same Act, shall be governed as to succession to their property not by their 
personal law but by the Indian Succession Act. It also provides that the succes- 
gion to the property of their issus, whether the said issue were or were not married 
under the Act, shall be governed in the same way. The word ‘issue’ is not with- 
out difficulty, since it can be understood in either of two senses : descendants, or 
children. e most attractive interpretation is the more narrow one, since the 
issue of the children of the parties to such a marriage or registfation cannot be the 
issue of the parties themselves, and it would appear that people who marry or 
register their marriage in this manner are governed by the Succession Act, as also 
their children, but not further descendants. This rule seems cledr, thaugh incon- 
venient. The fact that the parents went through a particular form of marriage 
or had their marriage registered may not be known to the public generally, nor 
even to the children themselves, and care must be taken in drafting a Hindu’s 
will, in case in fact his property is taken out of the Hindu Succession Act altogether 
by oe certain steps taken by his parents perhaps half a century before his s 
own bi 

Clause (it) is very interesting. It exempts only those estates which descend to 
a single heir by the terms of a covenant or agreement between the Ruler of an 
Indian State and the Government of India, or by the terms of any enactment passed 
before the commencement of this Act. The law of impartible estates as we knew 
it is thus virtually abolished so far as concerns devolution. The covenants referred 
to are insignificantly few, and the enactments, whether by States of British India 
or States of the Union or the former Princely States cannot be very numerous. 
On the con , if we exclude the Madras Im ible Estates Act, 1914, hardly 
any important ee exists, since State legislation on this topic has continued 
for a long time to li date impartible estates of all sorts, and to render them partible 
instead of impartible. This clause is the last straw, and it will not be long before 


impartible tenures are forgotten for general purposes. 


8. Sxecrion6: TESTAMENTARY DISPOSITION OF A MrrarsHARA 
COPARCENARY INTEREST, AND SURVIVORSHIP. 


“With s. 6 we reach our first major problem. Before we attempt to deal with it 
we must obviate an interpretation which upon the face of the section would not be 
impossible, and which if taken seriously would do immense damage. The section, 
omitting the Eeplanations (which can conveniently -be summarised) reads as 
‘ollows :— “X > 
i . u“ When a male Hindu dies after the commencement of this Act, having at the time of his 
death an interest in a Mitakshera ooparoonary property, his interest in the property shall devolve 
by survivorship upon the surviving members of the coparoenary and not in aocordagce with this 
Act: i 
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Provided that, if the deceased had left him surviving a female relatige specified fn class o 


I of the Schedtile or male relative specified in that alass who claims, through such female relatfve, 
the interewt ofthe dpoossed in the Mitakahara copareenary property thall devaveby aata a E 
or intestate succefaion, as the case may be, under this Act and not by survivorship.” 

At the outset we must eliminate the purchaser who has acquired an interestsby 
purchase either at a Court sale, in Northern India, or from an undivided coparcener 
in Southern India. We must eliminate the owner of an undivided interest by 
reason of gratuitous transfer from all the coparceners (there being no child in 
the womb nor minors to dispute the alienation) ; we must also eliminate the Official 
Receiver or Official Assignee, and we must eliminate the Commissioner of Estate 
Duty, who undoubtedly has a statutory interest in the undivided interest of a 
deceased coparcener under the provisions of the Estate Duty Act, 1958. None 
of these persons who ‘“‘ have an interest in a Mitakshara coparcenary ” are referred 
to in this section, since the word ‘ survivorship ’ is not explained in the Act, and 
must be the word in use in the Anglo-Hindu i ‘ survivorship è as understood 
there is the apparent devolution of an undivided interest, on the death of the 
coparcener whose it at Se the surviving coparcener or co ners ; and this 
devolution is specifically referred to in our section : “ shall devolve.” The interests 
owned by the persons I have referred to above do not devolve by survivorship 
except in the single instance of a joint family which collectively owns interests by 
way of mortgage, etc., in which case it is true to say that a coparcener’s interest in 
those interests devolves by survivorship upon his own surviving co ers, and 
thus it is true to say that all except this instance are automati y eliminated. 
This ining instance is easily di of because of the words “‘ the co 
cenary,”’ which indiaate that the coparcenary to which the surviving m 
beneficiaries belong is the same as the coparcenary to which the property belo 
in which the ‘* male Hindu ” has an interest which is the subject-matter. of 
section. .And so this preliminary difficulty is resolved. | 

We observe that whatever the powers are that are given by the statute, they 
are given only to males. Thus one might argue that a female who has ired an 
interestin a Mitakshara oe paceman under the Hindu Women’s Rights to Property 
Act, 1987, has no power of testamentary disposition which she did not have before: 

d we know that it is only as a result of special consents, given by her co-owners 
Fiat she could enjoy such a right. But this is incorrect, since such a female now 
owns her interest absolutely under s. 14(1) of this Act. In other words, the male 
coparceners are placed undeç a hag disability in that they can alienate their 
interest by will only subject to the specified conditions. This has been contra- 
dicted by some who point to s. 80() which for convenience ought to be reproduced 
here :— 

“ Any Hindu may dispose of by will or other testamentary disposition any property, which 
is capable of betng so disposed of by him, in accordance with the provisions of the Indian Suooes- 
sion Act, 1925, or any other law for the time being in force and applicable to Hindus. 

Explanakion.—The interest of a male Hindu in a Mitakehara ooparcenary property or the 
interest of a member of a tarnwad, tavaxhi, illom, kutunba or kavaru in the property of the tarmad, 
tavaxhi, illom, kutumba or kavarw shall, notwithstanding anything contained in this Act or in 
any other law for the time being in foroe, be deemed to be property capable of being disposed of 
by htm or by her within the meaning of this sub-section.” . 

This extremely interesting section (whose final shape it is proposed to amend 
by the Hindu Adoptions and Maintenance Bill now before the Rajya oe 
pointed to by those who attempt to make out that a Mitakshara coparcener 

full and unlimited powers of testamentary ‘disposition except in so far as the general 
law applicable to Hindu wills may restrain him. They point to the words “ not- 
withstanding anything contained in this Act...” and contend that this cancels 
the effect of the words * provided that if the deceased left him surviving...the 
interest of the deeeased...shall devolve by testamentary...succession...under this 
Act and not by survivorship.” But this is an error (which Parliament might well 
have obviated had they so sackets the true construgtion is as follows: The 
undivided Mitakshara coparcener the power to dispose of his intereat by will, 
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yithout the consept of any person whatever, only provided that at his death one 
of the following persons survive him, namely :— ° 
daughter ; widow ; mother; daughter of a predeceased sa daughter of a 
predeceased daughter ; widow of a predeceased son ; daughter of a predeceased son 
of a predeceased son ; or widow of a predeceased son of a predeceased’son—being 
derpale relatives specified in class I of the Schedule; or 


son of a predeceased daughter—being a male relative who claims through 
such a female relative. 


It is not necessary that these persons or any of them should be mentioned 
inthe will—we shall discuss subsequently the effect of passing them over—and 


the sole requirement for testamen capacity (within the fundamental frame- 


” work of the Succession Act, 1925, and connected ge epee is that the testator 


shall be survived by at least one such person. e words “claims through” 
must mean, ‘has a hypothetical claim to succeed as an intestate heir, if the propo- 
situs were to dié intestate, which is derived from his relationship to the propo- 
situs through...” There is no substantial difficulty there. But the contention 
that s. 80 gives unconditional freedom of testamentary disposition is based upon 
a misconstruction of the section itself. Section 80 (1) cannot be read either 
without s. 6 or in isolation. The.true meaning of s. 80 (1) therefore is that testa- 
mentary capacity exists in respect of an interest in a Mitakshara oo à 
without the necessity for taking consents, etc., and such a provision was abso- 
lutely requisite since otherwise the force of s. 6 would have been diminished. 
That section states that the interest may devolve by testamentary succession, 
and the provision would have been frustrated if it could be claimed that at 
Mitakshara law as administered by the former British Podian High Courts 
the coparcenary interest was by nature incapable of testamenta? ition. 
Hence the general fact of wna ened is declared in s. 80 (I. The words 
“notwithstanding...” are intended to indicate that the Mitakshara eoparcenary 
interest, and the various interests in Malabar joint families which are 
entirely or partly regulated by local statutes, are to be inherently capable 
of being bequesthed, notwithstanding the fact that all property (except those 
exempted under s. 5 ofthis Act) is to pass by intestate succession under s. 8 
and following, unless it is specially exempted under s. 6 itself (Mitakshara copar- 
cenary interests to pass generally by survivorship) or under 8. 7 (interests in 
Malabar joint families to pass etther by testamentary or intestate igen 
The caution which introduced the word “notwithstgnding” here and the wo 
that follow was most reasonable, since otherwise it might have been argued that 
power of testamentary disposition was given by the previous words of the Faplana- 
iion to s. 80 (2) but taken away by the words of as. 8, 15 and 17, which di 

of everything owned beneficially by a person dying intestate, i.e. who has not 
effectively disposed of them by will — and as long as the power of disposition is 
not declared unequivocally an apparent conflict appears een these sections 
and the first part of the Keplanation itself. 


It may be asked, what is the point of giving a coparcener the power of disposing 
of his interest by will, and restricting that power to the circumstance that one 
of the listed relations shall survive him! e object apparently is that if one 
of the relations in Class I of the Schedule survives and is an agnate or a son, testa- 
mentary power is not required since’ either he will take by survivorship, being 
joint with the deceased, or, if he is separate and thus specifically excluded under 

e old lew and the precise terms of s. 6, Eaplanation 2, he must fend for himself, 
as he did before the Act was passed, and neither needs nor deserves protection 
under the statute. The exception is provided in s, 80 (2), which deserves to be 
reproduced here : TE ‘ 

“For the removal of doubts it is hereby declared that nothin contained in sub-section (1) 
‘shall affect the right to maintenance of any heir specified in the Schedule &y reason only of the 
fact that under a will or other testamentary disposition made by the deceased the heir has been 
deprived of a share in the prpperty to which he or she would have been entitled emder this Act 
if the deceased had died intestate.” ° 
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Thus the son n separated from his father but still entitled to be maintained „by him 
under the existing law of maintenance can at present sue the gxecutors for maing 
tenance, énd the Court to create a charge over s c property belonging 
to the estate if necessary, upon the basis that he has been given either nothing 
at all or less°than his ee in the will. This is something new m 
India, and-Hnds its nearest parall the continent of Europe ; the law of Family 
Provision in ah ere is comparable, and since a great many relations are or» 
may be affected by this novel provision the whole subject requires closer ifivesti- 
gation. An account of the probable effect of this sub-section ought to, be post- 
poned until the intention of Parliament upon the subject be clarified. It is pro- 
posed by s. 28 of the Hindu Adoptions and Maintenance Bill to repeal sub-s. (2) 
of our s. 80, a more careful and complete maintenance scheme having been subSti- 
tuted for it. But until this becomes law (it is hoped, with retroactive effect) . 
it ht be otiose or nae to give too close an examination to the present 
3. 80 op However, should a coparcener make a will in which he 
leaves less than intestate portion to any heir in the schedule who would have 
been entitled to be maintained out of the testator’s estate, the claimant will be 
able to obtain maintenance out of the estate notwithstanding the terms of the 
will. To resume our examination of the probable reasons behind, this enue 
qualification of the coparcener’s power: if a relation in Class I of the Schedule 
survives and is not an te or a son, he or she obviously cannot take by sur- 
vivorship. The Hindu Women’s Rights to Property Act, 1987, is abolished 
by the repeal in s. 81. Hence some provision must be made for them, and this 
is left to the propositus himself. Hi A abst rovision for them in his 
will—for after all they are each one of them heirs—or he must leave 
it to the law of intestate succession to atten ee claims. Both the old and 
the forthcoming laws of maintenance select rs members for benefits out of 
the estate, but this Act is somewhat defective. Negatively it is harsh: the 
illegitimate child (male or female) and the faithful mistress are ruled out : neither 
may inherit and no provision is made for them by way of maintenance. But, 
further, while no negative provision exists depriving claimants to maintenance 
of their existing right at Anglo-Hindu law, our Act makes no provision: for such 
persons to claim maintenance out of the wholly intestate estate. It in fact gives 
the estate to the indicated heirs on intestacy without ‘suggesting that the ae 
do not take an absolute estate in their shares. On the contrary, s. 14 expressly 
tells us that a Hindu female intestate heir shall take an absolute estate, and of 
course the fractional size of her benefit de pre upon the number and relationship 
of the other claimants, if any, and no o factor. It is true that in 4. 29 the 
Government (+ of India) takes as heir the property of an heirless person “subject 
to all the obligations and liabilities to which an heir would have been subject,”’ 
but by the very structure of the Act it is clear that, excep ee 
for mamtenance, an intestate’s estate passes to the heirs free from the liability 
to maintain dependants. This is a most unfortunate lacuna, which the forth- 
coming Hindu Adoptions and Maintenance Act will doubtless fill. Itia to be hoped 
that it will do so with retroactive effect. Meanwhile it is only the testator, and 
not the intestate, who can be compelled to provide mamtenance for those depen- 
dants who appear in the Schedule of intestate heirs. 


Returning to our section, it must be pointed out that ‘“‘members’’ must 
include the singular, “member”, since it would be absurd to hold that a Mitak- 
shara co er’s interest would pass either by testamentary or intestate succes- 
sion if he left one surviving coparcener, but not if he left two. 


In conclusion we must review the effect of s. 6 upon jomt family law. "At 
Mitakashara law coparcenaries will not automatically continue to flourish, un- 
deterred by the deaths of individual coparceners. If one of the mentioned heirs 
survives the c8parcener His interest cannot pass by survivors ne Even if the 
substantial heir, happens to be in fact a joint brother he will meta ea 
as his separate property*® Let us suppose that A is joint with his brother B 
and his bẹpther’s son C. A dies leaving a daughter’s son X. He makes no will, 


t 
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but because of X’s existence his undivided interest must pass by testamentary 


, OT intestate succession, and since there is no will it will to the nearest intestate 


heir, who is the daughter’s son. X thus excludes B and C. t as suppose, 

that F is joint with his sons S and B (1), and S dies lea bis father and 
B (1) his joint brother, Sts, a sister, and B (2), a separated brother. Since none 
of these are in the first class in the Schedule his undivided interest ‘sill pass by 
survivorship to F and B. And if S had made a will disposing only of his un- 
divided interest it would have been void, though a will purporting to dispose 
of all his property whatsoever would have been operative, but not so as to affect 
the devolution of the coparcenary interest. But if, on the other hand, S had 
left a daughter of a predeceased son, for whom he felt no affection and no urge 
t8 make any testamentary provision, and had consequently died intestate, his 
undivided interest would pass to F to the exclusion of the other relations, In 
the absenoe of F a glorious confusion would result, reminiscent of problems in 
Reunion, which are fortunately rare. S's interest would have to pass to B (1), 
to B (2) and to Sts in equal shares (since they come together in group IJ in Class 
II of the Schedule), and B (1) would not take the interest by survivorship, despite 
the fact that the property was ancestral or Joint family property, but by suc- 
cession, ang it would require an act of merger on his part before any son of his 
could claim a right by birth in it. 

If the deceased had already encumbered his interest, in South India, orit had 
been sold in execution proceedings in Northern India, the interest naturally cannot 
be disposed of by either method, except as to the balance if any. The method 
of establishing the value of the interest is set out in s. 6, Kaplanatton 1, and this 
creates no difficulty; but the purchaser will in each case be obliged in suing 
for realisation of his equity over the joint family estate, tg make not only the 
surviving coparceners parties, but also the parties who have taken a benefit 
under this statute, such aslegatees and persons entitled to maintenance out of the 
estate, even if the latter have not actually realised their rights in litigation or 
otherwise, and finally intestate heirs. Only after all these re Pe parties 
have been heard can the purchaser’s rights be effectively established. 

A further point of the utmost importance arises. Before the Act came into force 
the purchaser could work out his equity against the whole se aka tl se ele 
obtaining a maximum of the proportionate presumptive £ of ienor 
when applied to the assets of the joint family at the time when his partition sui? 
was filed. This will only exceptionally be possible in the case where the copar- 
cener-alienor dies after June 17,1956. The purchaser in his partition suit must 
confine himself to the share of the alienor as crystallized at the time of the alienor’s 
death. Ft will be a definite share which passes to the Government (by way of 
Estate Duty), to legatees, and/or to intestate heirs, and thus the purchaser’s 
equity will cease to attach to the jomt family property as a whole after the alie- 
nor’s death, and will attach to and encumber his interest in the hands of its 
various non-coparcener-owners. Of course, if survivorship does actually operate 
in a particular case, the old law will continue to apply, and the actual property 
to which the purchaser’s equity may be applied will continue to fluctuate in extent 
and value until the date of suit, as was usual before the Act was passed and will 
remain usual where the alienor-coparcener is still alive at the date of suit. 


4. SECTION 8: THE ORDER OF DEVOLUTION FOR MALES. 


The new dayakrama creates very little difficulty of interpretation, but has curious 
features. [legitimate children of a male are totally excluded (s. 8 (1) (i) : see below) 
and no provision is made for adopted children to take. This last situation is clearly an 

t, and a most serious one. The definition s. 8 never mentions adoption, 
except in connection with ‘“‘agnates” and “cognates”, and of course the defini- 
tion of both makes at least two generations’ interval necessagy, which totall 
excludes sons by adoption. Since we are told that, with certain exceptions, 
relations must be by legitimate blood apace in order to qualify, it follows 
that there is no hope of introducing the adopted son, no matter how long ago 
his adoption took place, If hia adoptive parent or relative dies after June 17, 
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1956, he has no chance of succeeding except under a will, or as a surviving copar- 
cener: in other words he can possibly, and in some circumsjances must, take, 
the co interest, but cannot take eee property unless he is a legatee. 
We must hope dat the Hindu Adoptions and Maintenance Bill will put this: straight, 
with retroactfve effect. The Act has moreover churlishly refused to consider 
uterine half-blood as heritable relationship. The word ‘‘uterine’’ does not mean 


sahodara in the Explanation to the S ule, as it does in Colebrooke’s trausla-, 


tion of the Mttakshara ; it means uterine half-blood. Thus brothers by the same 
mother by successive marriages cannot be mutual intestate heirs. egitimate 
children by various fathers are better treated! Again, the Act has introduced 
& new, simple and excellent manner of Pg agnates and cognates inier se, 
far in advance of the complicated and unjust schemes which were in use hereto- 


fore; but by placing the remotest agnate (though he be a hundred degrees , 


removed) before a comparatively near cognate such as the mother’s sister’s son, 
it has made testamentary disposition even more useful and even in some cases 
imperative, and has put a large stumbling-block in the way of the State: since 
the Govrnment of India may claim by escheat only if it can show that there 
are no heirs. The sections a with preemption (s. 22) and the partition of 
dwelling-houses (s. 28) will create their own difficulties, despite the attempt at 
clarity, but can be dismissed briefly here. Unders.28 a female heir cannot demand 
partition of a dwelling-house unless the ‘‘male heirs choose to divide their 

tive shares therein.” What happens if there be only one male heir? Obviously 
she cannot partition against his will. If there are only female heirs it is clear that 
there is no restriction upon their inherent right of partition, which survives intact 
through the fire of s. 4. It will be observed that chastity is no longer required 
of an heir (see beloy). 

: (To be continued) 


J. Dunoan M. Dereerr, 


GLEANINGS. 


RECENT DEVELOPMENTS CONORBNING 
RYLANDS v. FLETCHER ! 

THRE relatively recent decisions cast additional light on three aspects of 
Dability under the rule in Rylands v. Fletcher, (1868) L.R. 3 H.L. 830. Those 
aspects are the objects to which the rule applies, whether. it will found an action 
for personal injuries, and the defence of ‘‘act of a ox 

In Perry v. Kendricks Transport, Lid., [1956] 1 W.L.R. 86, the Court 
of Appeal held that a motor-coach with a tank that had been emptied of 
petrol but contained inflammable vapour was a dangerous object within the 
rule. It may be thought a little curious that whereas dicta in Read v. Lyons & 
Co., Lid., [1946] A.C. 156, suggest that to build a vast factory for making explo- 
sive in time of war, or possibly even in peacetime, is to make a natural user of 
one’s land, presumably to keep a private car outside the factory is not. The case 
of Musgrove v. Pandelss, [1919] 2 K.B. 48, contained the propositions that a sta- 
tionary motor car is a dangerous thing, and that the use of land to build a 
garage and keep a car in it is not a natural user of the land; Parker L. J., 
referred to-the decision as binding onthe Oourt of Ap But social expe- 
diency would scarcely seam to demand the imposition of a more onerous form 
of liability m the latter case. 

Balfour v. Barty-King and Another, [1956] 1 WLR. 779, shows that 
fall consideratjon must be given not only to the object used, but to the 
circumstances of its ustr, in determining whether this strict liability is appli- 
cable. The facts were that two builder’s workmen made use of a blowlamp to 
thaw out some frozen pipes in the defendants’ premises, and set fire to some 
lagging oa nearby part of the pipe. Havers J., while recognising that use of 
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a blowslamp was a recognised method of thawing out pipes in an appropriate 


‘plage and appropriate circumstances, held that to use it so close to g quantity 


of combustible material was to make a non-natural user of {he land. The 
blow-lamp was, in the circumstances, an object of the class to ‘Which the rule 
in Rylands v. Fletcher applies. F 

The defence of ‘‘act of a stranger” was considered by the Court’of Appeal 
in A..Prosser & Son, Lid. v. Levy, [1955] 1 W.L.R. 1224; 99 Sol. J. 815, a case 
in which the plaintiff’s goods were damaged by water escaping from other 
premises in the same building. The escape was from a pipe with a defective 
stop-tap which was found turned on, though how it came to be turned on was 
unexplained. Singleton L.J., while basing his judgment on the fact that the 
defendants had been negligent, pointed out that although consent of the plaintiff 
is a defence to an action of the Rylands v. Fletcher type for escape of water to 
the land of another, there could be no implied consent to an unusual, dangerous, 
or defective installation unless the plaintiff was aware of its condition. He 
then held that in order to excuse themselves the defendants must show that the 
escape of water was due to the act of a subsequent conscious volition, and that 
it would be no excuse to show that the stop-tap was negligently left on by a 
third party® but it is not clear whether this part of the judgment was limited 
to a consideration of whether there was a ‘‘novus actus imiervemens’’ 
the damage resulting from the ordinary tort of negligence too remote, or whether 
the principle was also intended to cover the oeei plea of ‘‘act of a stranger”? 
as a defence to liability under Rylands v. Fletcher. The reference to Rickards 
v. Lothian [1913] A.C. 268 at this point of the judgment would suggest that 
both were in mind. 

The defence of ‘‘act of a stranger”? was further considered in Perry v. Ken- 
dricks Transport, Lid., supra. Children had thrown a lighted match into the 
petrol tank of a coach parked on the defendant’s land, thus causing an explo- 
sion which resulted in injuries to another child approaching on adjqning land. 
Singleton L.J., who, it will be remembered, had delivered the judgment of the 
Court in Prosser v. Levy, supra, stated that, if the mischievous, deliberate and 
conscious act of a stranger causes the damage, the occupier can escape liability 
under Rylands v. Fletcher. Jenkins L.J., on the other hand, saw no need to 
confine the defence to acts which proceed from the conscious volition or the deli- 
berate act of the stranger. Any act of the stranger, whether or not deliberate ° 
or mischievous, would enable the defence to be pleaded, unless it could be shown 
that the act which caused the escape was one which should have been foreseen 
and guarded against. It would then become unimportant to base the claim on 
Rylands v. Fletcher, since the action could equally be founded on the defen- 
dant’s negligence. The judgment of Parker L.J., supports this view of the 
matter. On the facts, all held that the defence succeeded. 

It is submitted, therefore, that the defence of ‘‘act of a stranger’’ may be 
successfully raised without having to show that the act was deliberate and 
known to be wrongful. If, however, the occupier ought to have foreseen that 
this might occur and could by reasonable steps have prevented it, he remains 
lable. 

Finally, in Perry’s case the question whether Rylands v. Fletcher applies to 
personal injuries was once again discussed. Dicta in Read v. Lyons tended to 
unsettle the law on this point; although the Court of Appeal were not required 
to pronounces on it, Parker L.J., expreased the firm view that it was not open 
te that Court to hold that the rule does not extend to personal injuries.—S.J. 


THe LawYEr’s HEALTE. 


Waart justification exists for singling out the health of the members of the 
legal profession for special consideration? Certainly “they are physically as 
varied as the members of any other occupation group, and thefr background is 
as heterogeneous. But, mentally and emotionally, they appear to stand some- 
what more apart in thatetheir intelligence ia on the whole higher thin average 
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and that this, as well as their emotional make-up, are not only their motivating 
force but their chief stock-in-trade as well. Their aggressiveness is a prevalent, e 
characteristic, pod it is directed entirely through intellectual and emotiénal 
channels, è i 

_ It is believed that this fosters a tendency to heightened psychic tension, its 
intensity depending on the resistance it meets. The nature of this resistance 
is well-known. It consists of the difficulties inherent to the work, of extranepuse 
interference with the work, and, naturally, of all sorts of obstacles occurring 
in daily life unrelated to the work. One may argue that this sort of resistance 
is as nothing compared to the feeling of frustration that is the consequence of 
a lack of success. While making a living is beset with difficulties, it is eyen 
more aggravating for responsible persons not to be able to do so. Once arrived 
at the level where the more basic needs are fulfilled, ambition spurs one toe . 
greater accomplishment. Thus the tension continues and increases. The higher 
the level of performance the greater the effort to be spent in maintaining it. 

_ Naturally the time spent in building up a career is alsoespent in aging. 
Aging affects, most vitally, the blood vessels, and, with them the heart and 
the kidneys. Also, though vitally not as important, the soft tissues gradually 
become leas pliable, giving rise to such diseases as degenerative arthritis. The 
incidence of malignant diseases, too, is higher as age pro and there are 
many other conditions more prevalent in advanced age. Yet, this is so in the 
entire population. Let us, therefore, see how emotional strain affects these 
entities. 

During more recent years we have heard a great deal about psychosomatic 
disease. This term implies that physical disease may be caused by psychic 
events. While that is probably not entirely true, it cannot be denied that there 
is a great deal of rdliable evidence to show that psychic factors play an important 
part in disease. This concept, however, is really as old as medicine itself. 
Any physician “worthy of that name will care for the mental as well as the 
physical needs of his patient. It is only in our mechanistic and specializing 
age that the psyche is treated as a thing apart from the body. It is that same 
mechanistic way of thinking that has made it necessary to invent a special term 
to express the unity of psyche and soma (the bodya).. 

It may satisfy the intelligent mechanistic layman to know that, at least in 
part, it is known how the emotions influence the body. There is a part of the 
nervous system that is not controlled by the will. We therefore call it the 
autonomous nervous le a It has contact with every part of the body. 
Most everyone knows by his own experience that under conditions of emotional 
stress nausea, vomiting and precipitous defecation may occur, as well as 
abdominal pain or the feeling of ‘‘butterflies in the stomach.” It is ‘also well 
known that the systems of peptic ulcer are influenced by the emotional status. 
It has even been stated that peptic ulcer is a true psychosomatic disease, 
which implies that this disease only occurs in people with a certain personality. 
However, the evidence for this is not too convinemg. The case is probably one 
to which Pasteur’s comparison to the grain and the soil should be applied, 
meaning that there is probably a condition of the stomach and duodenum 
which predestines it to the development of an ulcer under the influence of 
certain psychic events. 

Influence of the autonomous nervous system on the heart and blood vessels 
ia also a matter that is observed many times in daily life. It can narrow or 
widen the vessels in various parts of the body, thus being responsible efor 
blushing or blanching of the skin, for elevation of the blood pressure, or for 
sudden fainting. The heart is influenced in the rate and the force of its con- 
tractions, and in its rhythmicity. | 

The organ system» mentioned are the ones that make themselves known 
more directly gn daily life. Many more examples could be given. 

The autonomous nervéus system is not solely responsible. In recent years 
attentionehas been directed to an organ that not only is necessary for the func- g 
tion of the nervous system, but that by itself is important in the defense of 
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the organism against its surroundings, The physiologist, Hans Selye, engaged 
in investigations regarding the specific lethal actions of a large number 
*of differant substances, discovered that no matter what su ce*was used, 
one organ was always damaged. That was the outer layer of th ccna gland, 
the cortex. Pursuing this discovery, he found that not only a great variety of 
toxic substances, but stimuli like excessive muscular exercise or e%cessive ex- 
„position to cold or to certain types of radiation could also produce similar 
damage. Furthermore, it was found that if these damaging stimuli were 
applied in proper doses over proper periods of time the animal would build 
up a resistance to it. This was reflected in changes in the adrenal cortex that 
indicated that this organ was functioning more intensively. However, this 
ws a specific phenomenon, for whatever stimulus had been applied primarily, 
. the animal showed a decreased resistance to other stimulating influences. If 
the adrenal cortex was removed before the experiment the animal would die of 
stimuli that it otherwise could resist easily. A comparable condition was also 
known from clinical medicine under the name of Addison’s disease. This 
disease is characterized by symptoms, among which a markedly decreased 
resistance against various influences like infection, starving, heat, ete. are 
outstanding, 

The foregoing observations offer an insight into the fact that people who have, 
for instance, undergone surgery, are more susceptible to infection, to chilling, 
or to fatiguing exercise. Quite recently it has been shown again that emotional 
tension is also such a stresaing influence. A rowing crew of one of the larger 
Tmiversities in this country was subjected to an experiment, in which the urine of 
the members was examined for a substance indicative of the functional status 
of the adrenal cortex. When this crew rowed during training sessions’ this 
substance was present In normal amounts, When the crew Lae in competi- 
tion, this substance was found in increased amounts. 

The results of experiments on animals as well as on human ae should not 
be used in the mterpretation of phenomena observed in daily lite without 
further ado. It goes without saying that many assumptions and conclusions 
will prove to be erroneous, and there are many missing links in the chain of 
physicochemical events that is called life. But our present knowledge affords 
us a better insight into the laws governing our health. In this day and age that 
means a more satisfactory approach to the requirements for the maintenance 
of health, and an easier acceptance of the discipline of hygiene. 

othing is easier to say than ‘‘Don’t worry,” or ‘Don’t work so hard,” and 
nothing is more futile. In most walks of life, and vtertainly in the legal pro- 
fession, there is a high incidence of worry and hard work. In the light of what 
has been stated above it appears logical to accept mental stress and strain as an 
unavoidable occupational hazard, and to guard ourselves against unnecessary 
stressing influences. 

Lawyers are usually highly appreciative of culinary attractions. Let us 
remember, be it regretfully, that over-nutrition leads to obesity (though not in 
everyone, ‘the lucky stiff!). It is generally accepted that obesity is a burden to 
the circulation. Evidence has accumulated that indicates that fatty foods 
hasten the progress of arteriosclerosis. Unfortunately, no one less than Brilliat- 
Savarin has shown that butter and cream are the mainstays of the great artista 
of the kitchen. A veritable nutritional ambush! 

Alcoholic beverages add for many to the delights of life. For one thmg, they 
arg relaxing, untie the ‘‘knot’’ in the stomach that would prevent one from 
enjoying his dinner at the end of a hard day. There is probably no good reason 
against having a drink, but the reasons against having several are plentiful. 
For alcohol is a stimulant. You forget your fatigue, you become more voluble, 
the heart goes faster, you become flushed, thus casting p additional strain on 
a body that needs rest. Alcohol also has a tendency to dehydrate the body and 
dehydration is incompatible with normal function, $ healthy“individual may 
be able to withstand this strain, but if there is an area of decreased registance, it 
may well tip the balance in favor of seriously impaired health. 
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Exercise is generally regarded as necessary for the maintenance of good 
health. It is, for most people, the best way of relieving mental str@in, and .° ° 
certainly *it is necessary for the maintenance of an adequate muscular’ status in 
persons of tary occupation. The amount and kind of exercise should be 
determined By one’s habits. Those persons, who from childhood on were active 
athletes, odn usually continue to exercise strenuously for almost their entire life. 
I know of several men past 60, among whom there are two past 80, who play 
a good game of tennis several times a week. Some of those also go mountain 
climbing during their vacations. However, if physical exercise has not played 
such an important part in one’s life, walking, golf, swimming and the less spec- 
tacular form of gymnastics are preferable. 

Smoking has been suspected lately of playing an important role in the increas- 
ed incidence of cancer of the lungs. The study that led to this conclusion hase , 
been attacked from two sides. In the first place, a pathologist of widespread 
reputation has pointed out that in that study many possible factors had been 
left unconsidered. He stated that the pollution of the air in many parts of the 
world had undergone a profound change, roughly during the same time that the 
incidence of Jung cancer began to rise. This was due to the development of 
industry and traffic. One must agree without further argument that such fac- 
tors should: be fully investigated before one incriminates smoking as the princi- 
pal cause of this dreadful disease. 

In the second place a statistician of national reputation has severely criticized 
the statistical method used by the investigators of the causal relationship 
between smoking and lung cancer. According to him the conclusion indicting 
smoking as a cause of that disease was not permissible. Ho directed the atten- 
tion to an importhnt fact that was being overlooked in the uproar created by 
the cancer investigators. That fact is that there is good experimental evidence 
of an effect of tobacco smoking on blood vessels. Definite narrowing of the 
coronary *veasels, due to tobacco smoking has been noted, a good reason to advise 
patienta who have evidence of disease of the coronary vessels, not to smoke, 
And for many years it has been known that smoking was detrimental to patients 
with Buerger’s disease, which is-an inflammatory disease of the blood vessels. 
Therefore, while the causal relationship between smeking and lung cancer is 
still debatable, there are valid reasons to recommend moderation in smoking, and 
to recommend abstinence of smoking to those who either have a disease of the 
mentioned blood veesels, or who seem to be particularly sensitive to tobacco 
smoke, e “ 

It goes without saying that the completely healthy person has a resistance 
large enough to withstand the strain of many excesses. Yet, he should be 
reminded that, as pointed out above, his daily life is strenuous enough, so that 
it would be foolhardy to subject himself to unnecessary strain. Moreover, it is 
not possible to be completely certain of one’s health. There are sufficient 
examples of the sudden death of people who were generally regarded to be in 
the beat of health. Complete certainty cannot be achieved even by medical eva- 
Iuation. A competent, trustworthy physician, however, can approach this ideal 
better than anyone else. Therefore, although this may appear to be an oratio 
pro domo, it must be recommended, that everyone concerned consult such a 
physician from time to time. ae: 

Generalization is difficult and not always desirable, but most people are guilty 
of it. One might be forgiven, therefore, to generalize such individual ma 
as rules for the maintenance of optimum health. These rules should be: 1. Be 
moderate; avoid unneceesdry strain. 2. Employ a competent physician for 
advice about *your health. 8. Do not form opinions about your health on the 
basis of the mpdical literature published in the lay press. They generalize fre- 
quently to the point of maccuracy.—C. & C. 
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TEETOTALLER’S WHIBKEY 


e «e QF course, onesknows that it is very naive to expect human being, to behave 
as if they were all of a piece, each a consistent mechanism wor with greater 
or less efficiency, for an ordained purpose. But all the fon being human 
lies precisely in the contradictions inherent in being human. ‘(Ihe honest 
thief, the tender murderer, the superstitious atheist,’’ were setting intriguing 

° problems in Browning’s time, long before the crazy and the mixed-up were 
topics for the pontificatians of sherry party psychiatrists. All the same, there 
is something rather pleasingly whimsical and unexpected in the teetotaller 
who invents and illegally exploits an economical method of manufacturmg 
whiskey. It happened at Derby and the teetotal inventor was a railway fitter. 
Incidentally, one is happy to note this evidence of industry, ingenuity 

e * and sobriety among the employees of British Railways. An ingenious 

writer of fiction might treat his story in half a dozen different ways. It 

might be handled as an old-fashioned moral tale with a warning, or as an 
uproarious farce against Midlands working-class background. It might he 
presented as a sort of scientific saga, a triumph of genius over adverse stars 
and lowly circumstances. Or it might be made into a straightforward tale 
for the schdolboy, to show him what he can do with the simplest appliances. It 
also has the elements of a medieval allegory of alchemy. Told in the planiest 
possible language, this is the story. The teetotal fitter, with only an elementary 
school education, had an inquiring mind and some laboratory equipment of the 
simple type which might be found im a school. With this he experimented for 
fifteen years and at last, one radiant day, he formed in his crucibles a success- 
fully distilled whiskey. On impartial analysis, it was found to be the equivalent 
of a fairly good commercial whiskey but of higher proof. 'It cost 8s. a bottle 
to make. It was not quite the case of a magician invoking the unknown powers 

and suddenly overwhelmed by an immensely potent spirit emerging m a 

bottle. The teetotal fitter had, rather surprisingly, been stidying whiskey- 

making by the methods made available to the mquiring mind by popular 
education, ‘‘books from the library which are obtainable by anybody.’’ At 

Derby he pleaded guilty to summonses under the Customs and Excise Act 

for manufacturing spirits without a licence and for selling spirits on premises 

for which he did not hold a licence. He was fined £18. There are a variety , 

of morals to be drawn from the story according to taste, that teetotallers should 

stick to teetotaliam or that fitters should stick to fitting or that a 

little learning is a dangerous thing or that State interference stifles private 

initiative. But the moral the defendant has drawn is that now he had better 
concentrate on an idea for cellulose fibre. 


TRUMPET VOLUNTARY 


Wa have long been aware that words like ‘‘liberation,’’ ‘‘peace,’’ ‘‘demo- 
cracy,” ‘‘provocation,’’ ‘‘aggression,’’ ‘‘reactionary,’’ ‘‘re-education,’’ all 
have a decidedly specialised meaning im the vocabulary dominant in Hastern 
Europe and beyond. The proceedings in the leading case of the Five Hats 
were, you remember, a ‘‘provocation.’” Another word which is all too likely 
in the future to give trouble to the international lawyers is ‘‘volunteer.’’ They 
would be much assisted if someone with a talent for definition would compile 
a short dictionary bringing out those rather unexpected nuances and overtones 
in, ordinary words which are undetected by the Western ear, but clearly pre- 
ceptible in the vast meditative spaces of the Steppes and the unmeasured do- 
minions within the Great Wall Save in the context of some levee en masse to 
defend the soil of a nation against an alien or a native tyranny (as in the case 
of the rush to the frontiers in the early days of the French Rewolution or the 
rush to the barricades in Budapest in our own), one thinks of the volunteer 
as either a solitary individualist or a member of a smgll, dedicated group. One 
has to re-examine philosophies and philologies, not to mention legal conceptions, 
when talk starts going anound of 50,000 or 250,000 volunteers burnifig to cross 
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seas and continents to fight in a foreign quarrel. It is true that in the sixteenth 
and seventeenth centuries English brigades fought abroad against nations, .« 
with whom land was technically at peace. (In his early days, Central 
Monck spent years fighting the Spaniards with a force of English volun- 
teers in thg Dutch service.) Far later than that, Swies volunteers were fight- 
ing in other people’s wars in every direction. But in modern times the con- 
ception of volunteers turning up im divisional strength armed to the back teethe 
has not been regarded as compatible with the neutrality of their country of 
origin, since a nation has been taken to violate its neutrality if it ished 
troops and military supplies to a belligerent. On the other hand, no State was 
obliged to prevent its individual subjects from enlisting in belligerent forces. 
But if 50,000 or more Russians or Chinese were allowed to leave their seal 
countries complete with arms, ammunition, tanks and aircraft, it is hard toe , 
gee how (to use a decadent capitalist-imperialist expression) they could be said 
to retain their ‘‘amateur status.’’..One seems to remember that: Hitler’s 
technique was to allow German volunteers to go abroad as ‘tourists.’ As to 


arms, no doubt the most up-to-date device would be to send them ahead as “‘lug- 
gage in advance.’’ In the matter of volunteers, one helpful contribution. to the 
discussion has been made by the inmates of Illinois State Prison, who in their 
newspaper suggest that the United Nations’ army should be enlisted from con- 
yicts—true volunteers in every sense. Convicts of the world unite; you have 
nothing to loge but your chains. Maybe those volunteers from the east also have 
a notion that they would like to see what abroad looks like since there is so little 


other opportunity.—S.J. 


‘FAVOURED WITH YOUR INSTRUCTIONS” 
The villainy you teach me I will execute, and it shall go hard 


but I fill better the instruction. 
The Merchant of Venice, II, i, 76. 


In his chambers, weak and dying 
While the Norman Baron lay, 
Loud without his clerk was crying 

‘What instructions for to-day?” 


Know you why the ploughman, 
fretting, 
Homeward plods his weary 
way? 
Sure, his lawyer’s after getting 
More “instructions’—plus the 
pay. 


See! The Hesperus is swinging 
Idle in the wintry bay, 
And the skipper’s daughter’s sing- 
ing l 
In a well instructed way. 


Why’s the minstrel boy not girded, 
Harp and sword for,the affray? 

He awaits some plainly worded 

- Crisp “instructions” for his lay. 


F’en the béy upon the burning 
Deck has got a word to say, 


Something rather warm concern- 


ing l 
No instructions—so must stay. 


See, too, the forsaken merman 
Where the wild white horses 
play: 
Margaret has left with her man 
Plain instructions — “gone 
away.” 


` Who is this? Lord Ullin’s daughter 


Waits till father names the day; 
Not for her the stormy water— 
Firm “instructions” always pay. 


In the garden Maud is pacing: 
Black bat night has flown away, 
Yet the wretched girl’s grima- 
cing— 
Needs instruction, I daresay. 
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e Hear Roe’s sable Raven croaking Who’s the lady by the river 


* * More like jatkdaw, than like (Reckon it’s the river Wey) ?* 
jay? Someone surely sho deliver 
Seems the poor old bird is choking Clear instructions, yea or nay. 


On instructions gone astray. 
Don’t’ look now, but there’s King Lives of great men all remind us 


Arthur We can earn as much as they.. 
And he’s turning rather grey; Why advise when that might bind 
Laficelot now is quite a martyr us? 
- * To “instructions,” so they say. What are your instructions, pray? 
Envot l 


" The shades of night were falling fast— 
A shade the faster when there passed 
s A youth, who bore, come snow or ice, 
A banner with the strange device: 
AW g Instructions! Bags Ad. 


CONSPIRACY TO COMMIT CRIME ÅBROAD 


WHETHER a conspiracy in England to commit a crime or to*effect an unlawful 
object abroad constitutes an offence against English law has never’been autho- 
ritatively decided. The problem was much to the fore in 1858 whan various 
po had conspired in London to assist Orsini in his project of assassinating 

apoleon IL in Paris, and three years later, by s. 4 of the Offences against the 
Person Act, 1861, a conspiracy to murder a person abroad was made an indic- 
table offence. Now, nearly a century after the Orsini bomb outr the wider 
question has, for the first time, come directly before the Court of Criminal A 
peal in R. v. Owen, Law J. Vol. CVI, p. 666, in circumstances less dramatic 
but of equal culpability. For the facts of the case readers may be referred to the 
above, but the decision of the Court that a conspiracy to commit a crime abroad is 
not punishable in this country unless the contemplated crime 1s one for which an 
indictment would lie here, may require a word of explanation.” At common 
law the exercise of criminal jurisdiction is limited to crimea committed within 
England, but British subjects who have committed offences abroed are liable in 
many cases by virtue of statutes to be tried in this country: instances include 
bigamy, perjury and offences against the Official Secrets Acts, 1911 to 1939. 
The only statutory provision relating to conspiracy is s. 4 of the Act of 1861, 
but that section did not alter the common law on the subject and it did not 
create a new offence. There are passages in the judgment of Willes J., in R. v. 
Kohn ((1864) 4 F. & F. 68) which tend to indicate that the offence of con- 
spiracy would be committed by persons conspiring together to commit unlawful 
acts if the conspiracy was in this country though the overt acts were abroad. 
Lord Goddard C.J., in R. v. Owen took the view, however, that no such broad 
praposition could be derived from Kohn’s case and that the true rule was that 
a conspiracy to commit a crime abroad was not indictable in this country unless 
the contemplated crime was one for which an indictment would lie here. The 
Lord Chief Justice added that this did not mean that there must always be 
found a statutory provision declaring that the crime was punishable here: if 
persons were to commit acts abroad for the purpose of defrauding someone in 
this country they would be indictable here and, accordingly, a conspiracy to do 

*Traditionalty associated at Guildford, and at a further remove with TMe Lady of 
Surrey, with Elaine, Lily of Astolat, Shallot. 
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such an act would also be indictable. This is the reverse of the position, form- °, 
ing the bagis of the initial] sentence of this paragraph, and it È not easy to peas ° 
why it is said tfat in one case the territorial limitation of criminal jurisdiction 

should apply strictly whereas in the other it should not.—L.d. 


é 





THs OATH Iw LITIGATION T 


BTATEMENTS of witnesses are not receivable as evidence unless they are made 
on oath or affirmation. The oath is of great antiquity. According to R. v. 
White ((1786) 1 Leach 480) it is ‘‘a religious asseveration by which a peragn 
renounces mercy and mprecates the vengeance of Heaven if he do not speak 
the truth”. An affirmation, on the other hand, is a comparatively recent intro- ° + 
duction. It is a solemn statement, but without any religous sanction, that the 
witness will tell the truth; and, according to s. 1 of the Oaths Act, 1888, only 
those who object to being sworn either on the ground that they bave no religious 
belief or on the ground that the taking of am oath is contrary to their religious 
belief are permitted to affrm. At one time it was doubtful if a person who was 
not a Christian could qualify as a witness by taking an oath, but®in .1744 in 
the case of Omychund v. Barker ((1745) 1 Atk. 21) the evidence of a Gentoo 
who had taken an oath in a form which he regarded as binding on him was held 
to be admissible. It is plain that a person need not swear the oath in the ordi- 
nary form but can, if he go choose, take it in any form which he declares to be 
binding on his conscience. From time to time, however, for one reason or another 
the question arises how a witness is to be sworn. On October 2 in the case of 
Shrinagesh v. Kauthal, which came before Hallett J., in the Queen’s Bench 
Division, a difficulty arose because the parties were Hindus and no copy of 
their sacred book was available for the purpose of administering an oath. The 
difficult} was surmounted by the learned Judge’s giving a direction, the parties 
consenting, that the oath should be administered in the Scottish form which 
does not require the use of any book. Speaking. generally, the oath appears 
nowadays to have lost much of its force, and, to quote from the Evershed Re- 
port, ‘‘a witness in 1953 is no longer so Impressed with the fear that if he 

eswears falsely he will go to hell, as were his father or grandfather before him’’. 
In present circumstances it might, perhaps, be more consonant with the realities 
of the situation and might avoid some of the difficulties which occasionally arise 
if the power to affirm were,extended to make it possible for the Court to direct 
or allow a witness to use the affirmation in cases other than those prescribed by 
the statute.—L. J. 


REVIEWS. 


The Law of Elections and Election Petitions in India. By Nanak CHAND 
PanpDit, xA., Bar-at-Law, Suyioe Apvocatrs, Supreme Court and Gyan 
CHAND MATHUR, M.8¢., LL.B., ADVOCATE, Supreme Court. Second edition. 
1957. Dmm: Metropolitan Book Oo. Private Ltd, 1, Faiz Bazar. 
Pages xxx + 632. Price Re. 80. 


Wer welcome a new edition of this well-known work. Since the publication 
of the first edition the law relating to elections has undergone a change by the 
Representation of the People (Second Amendment) Act (X XVII of 1956). 
The rules promulgated under the similar Acts of 1950 and 1951 have been not 
only revised byt materially altered. This necessitated the re-writing of major 
portions of the book. €ases pertaining to election petitions filed after the first 
general electione have been freely referred to. Important decisions of various 
Tribunals and Courts are*incorporated. Tbe oe of this ee been 
rearrange@ in a systematic and convenient form a i given 
at the beginning of each chapter. The present editidn 3s e only up to date ö 
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work on the law of Elections. It is a very exhaustive monograph on the subject 
and is*bound to be very useful to lawyers and Election Tribunals. 


Law Relating to Estate Duty. By ML M THAKORR, B.A., LL.B., ae (O.8.) 
and K. D. JHALA, LL.M., ADVOCATE. Bompay: C. Jamnadas Co., 182, 
Princess Street. 1956. Demi 8 vo. Pages xvii + 584 -+ vii. ice Rs. 15. 


T Estate Duty Act came into force in 1953. All properties situated in 
India, and foreign, moveable property of a person domiciled in India at the 
time of his death, are subject to the provisions of this Act. The Act is based 
on the Finance ape 1894, of the United Kingdom as amended from time to time. 
Ae large number of important English decisions have been referred to in the 
commentary on several sections. The learned authors have fully discussed the 
effect of English decisions on the legal aspects of various problems, They have 
also incorporated the English Finance Act and all amendments to rt. The 
comments under each section are lucid and exhaustive and the provisions of the 
Act are fully explained in the light of English precedents. The Estate Duty 
Rules of 1958 and specimens of all Forms under Ae Act are incorporated. The 
book is deagrvedly useful to all those who have to tackle the extremely compli- 
cated problems of estate duty. 


Hindu Succession Act. By V. RADHAKRISHNAYYA, B.A., BL. CUDDAPPAH: 
Published by the author. Demi 8 vo. Pages xii + 149. 'Price Ra. 5. 


Tax Hindu Succession Act came into force on June 17, 1956. It has made 
important changes in the law of succession although it embodies 31 sections. 
The learned author has lucidly explained the various provigions of the Act and 
has given illustrations to explam the scope of various sections. Changes made 
in the law of succession have been clearly pointed out. Tables of acne and 
cognate heirs entitled to succeed have been given. In Appendix (I) the law 
regulating succession to the property of a Hindu, marrying under the Special 
Marriage Act, has been fully explained. There are also Appendices containing 
extracts from Marumakkatayam, Nambudri and Altyasanthana Acts relating to 
succession and the Hintu Transfers and Bequests Act. The hook will prove 
of great assistance to the Bench and the Bar. ° 


Practical Guide to Company Law. By A. K. QUR, M.A, LL.B. CALOUTTA: 
Chuckervertty Chatterjee & Co., Ltd., 15, College Square. 1956. Demi 8 vo. 
Pages 106. Price Rs. 2. 

Tms brochure running into 100 pages is an exposition of the important prin- 
ciples of the Indian Companies Act in the light of case-law. In a simple 
language, easy to understand, the author has explained the principles in a lucid 
style. In a small compass the intricate provisions of the Act are enunciated. 
Businessmen can go through the book with profit. 


: The s . 
| Bombay Law Reporter. 


JOURNAL. . * 
April, 1957. 


SOME PROBLEMS ARISING UNDER THE HINDU SUCCESSION ACT, 1956. | 
(Continwed.) 
5. SECTION 14: ABOLITION OF THE Women’s Loarrep ESTATE. 


Tus section is poorly worded. The Explanation is clear and exhaustive and 
seems to create no problems, and the second sub-section seems to create only 
common-sense exceptions in favour of bequests, gifts, awards and décrees. But 
8.14 (1) is far from being straightforward. It runs as follows :— 

“Any property poisessed by a female Hindu, whether acquired before or after the 
commencement of this Act, shall be held by her as full owner thereof and not as a 
limited owner.” ' 


The word ‘“‘possessed” is a mistake for “owned”, for otherwise we should be 
involved in intolerable difficulties upon which it is hot necessary to dilate here. 
The word ‘‘acquired’’ must mean “acquired by any of the methods listed in the 
Ewplanotion’, since obviously what she gains by succession is as much acquisition 
for this pa what she gains by exertion. Thus all property inherited by a 
female Hin u prior to June 17, 1956, as well as after that day is her absolute 
property, that is to say, her title has been perfected by the statute from a restricted 
into an unrestricted character. Those who have inherited at Hindu law, those 
who have taken asaudaytka stridhana, and those who have taken under the Hindu 
Women’s Rights to Property Act, all now hold their property absolutely, and can 
from Jume 17, 1956, create an absolute title in it. if the cause of action would 
have arisen after June 17, 1956, no suit by a reversioner can lie, and in that sense 
reversioners are to all intents abolished as from that date. 


A question arises as to the rights of those who have taken a conveyance from, 
say, a widow holding subject to the limited estate. The conveyance may be 
binding upon the reversioners, and so no problem arises. But assuming that 
it would not have been ee had this Act not been passed, what is the effect 
of the statute ? Does it turn the estate of the purchaser or his successor in title 
from an estate for the life of the widow, or until she forfeits or surrenders, into 
an absolute title? Plainly it cannot. Thus although there is no ‘longer any 
reversioner who can benefit from the persisting right to challe the alienation 
after the widow’s death, forfeiture or surrender, the title of the purchaser or 
his successor remains limited. This is a curious state of affairs. Yet it must 
technically be the answer to the problem. The right of the Lean cannot be 
enlarged since the statute does not purport to do this, and the act of the widow 
was subject to qualification when she effected it, and cannot otherwise be modified 
retroactively. No reversioner can challenge the alienation after June 17, 19%, 
since whatever interest may exist by virtue of the defect in the title of the purchaser 
exists for the benefit of the widow herself. She cannot challenge her own aliena- 
tion, and thus cannot herself recover any interest in the alienated property, but 
when she dies since the interest derived from her by the purchaser cannot ter- 
minate any earlier by reason of her estate having been made absolute by the statute) 
the property wifl revert fom the hands of the purchaser or his successor (who 
never had an absolute estate in it) to the alienor-widow’s heirs, who will be 
determined by the statute, The reversioner as such 4s nowhere in the picture, 
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Therefere the common form will for a Hindu female should contain the following 
* clause or some wérds to the same effect :— : 

“I give and bequeath to Cheira all and every such interest as was not Yffectively disposed 

of by me in all and every such properties as I held subject to the limited estate formerly known 

as the Hindu Woman’s Estate and alienated prior to the coming into force of the du Succession 


` Act 1986 in such manner that, had that Act not been passed, my alienation might wiully have 


beén oballenged and set aside by a reversioner after the termination of my said limited estate in 
the same.” i 


It may be objected to this that if no reversioner can sue to have a pre-1956 aliena- 
tion by a widow declared not e on the reversion after the termination of 
tite widow's estate, it should follqw that for practical purposes the existing aliena- 
tions have been turned by the statute into absolute alienations. This would be 
incorrect for the reason stated above, that the statute doea not purport to do any 
such radical a ; because the former rights of reversioners existed for the benefit 
and protection o the last male holder’a estate, and this has been given in entirety 
to the widow and not to the purchaser or his successor in title; and becaase the 
value of a questionably alienated parcel of property subject to the limited estate 
is entirely different from that of a parcel of property held absolutely—the cost of 
possible litigation is always taken into account, and it would be ly unfair to 
deprive the widow’s heirs of property for which the purchaser badaere paid. 
The widow herself cannot benefit from the statute where she has made a questiona- 


, ble alienation, since she cannot derogate from her own grant : otherwise the Legis- 


lature would surely have enabled her to take the place of the defunct reversioners. 
It may be objected further that if she cannot question her own alienation neither 
can her heirs, since they take through her. e reversioners, it will be pointed 
out, were able to challenge the alienation precisely because they did not take 
their interest through her, but from her husband. But this, attraative as it may 
seem, does not hold water. The statute had made a present tq someone : this is 
evident. It has turned what was an estate sub modo into an entiré estate. If 
the widow had alienated the property for a term of years what would revert to her 
would not be a limited estate for the remainder of her life or until her forfeiture or 
surrender (which are now out of the question) but an absolute estate, with which 
she might do practically what she liked. She herself could then feel the full 
benefit of the present the statute had given her. But where she has made a voidables 
alienation of her whole interest, being limited by the Hindu law, she is deprived by 
a fundamental principle of law from recovering the property on the ground that 
she had exceeded her powers of alienation. As soen as she dies the question 
arises, to whom does the statutory present go? It cannot go to her, for she is 
dead, it cannot go to the purchaser oF hie successor in title, who is a mere : 
for the reasons stated above ; it must, therefore, accrue to the widow’s estate and 
pass to her legatee, if any, or to her intestate heir. . He in questioning the alienation 
is merely establishing that, on the death of the widow, an interest of her’s, which 
she could not establish by reason of her personal disability (for the property was 
validly in the hands of the purchaser or his successor during her life), and which 
was preserved intact by virtue of the statute, passed to him by her will or by the 
law of intestate succession. His suit is merely a suit for possession of property, 
and must be brought within limitation in the ordinary way. In other oa the 
statute has created, in such purchasers, a special estate for the woman’s life in her 
alieneea and their successors, with remainder absolutely to her heirs. And these 
þeir may be indicated by the woman herself or by the statute in default of her 
testamentary disposition. Perhaps this estate is analogous with a general power 
of appomtment, though the analogy cannot be relied upon beyond the assistance 
which it gives us to understand what the statute has been aiming at. Of course 
the problem will a dere after the death of all women who peld subject to a 
limited estate, and alienated their Interests impropefly prior to June 17, 1986. 


6. SECTION 15: Descent oF THE PROPERTY OF fiwaLEes 


Upon the propriety of the order of devolution given in this section (which must be 
e Sad with s. 17 


the case of females who would have been governed by marma- 
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kattayam or aliyasantana law had the Act not been passed) it-ig now too Inte to 


squander words ; no doubt the time will come when the scheme will be entirely 
revised, buf as still a long way ahead of us. We welcome the arrival of 
representation among a female proposita’s issue though it be for one degree only, 
even if we have doubts about the suitability for the majority of those governed by 


Hindu law of making the husband co-heir with the issue. e elaborate and novel: 


method adhibited by Parliament to obviate our objections to the last rule hbs 
unfortunately fallen into a pit. An amendment which we understand was drafted 
to remedy the apparent absurdity was not considered for want of time. Accor- 


dingly until the Act is amended (with retroactive effect, we hope) we are forced to. 


construe the words as they stand. Sub-section (2) of the section tells us (i) that 
if the female deceased inherited pro “ from her father or mother ” it shall 
pass in default of issue (or their issue by representation) not to her husband but to 
i: the heirs of the father ” ; and in (ii) that if she inherit property from her husband 
or from her father-in-law it shall pass in similar circumstances to “ the heirs of the 
hus ”> If the first provision is unfortunately drafted the secofid is doubly so. 
To take the first instance : if M die leaving property inherited from her father, F, 
leaving no issue there is no problem since Ps heirs will take the property as if it 
were F that had died when M herself died. Butif M die leaving property which 
she had inherited from her mother, and F is still alive the property cannot possibly 
pass to the heirs of F. since a living person has no heirs (see in any case definition 
in s. 8 1)(f)), what will happen to the property ? Since the Act has given'it to a 
class which cannot take, the property. passes under s. 29 to the Government of 
India—nothing could be simpler! But let us look at the second provision. M 
dies leaving property inherited from her father-in-law, and her husband H, but no 


issue. This property must go to the heirs of her husband, and thus the Government. 


of India takes it as before. Yet two more complications remain. The unfortunate 
s. 18(2)(d) actually reads: . 

“ Notwitiistanding anything contained in sub-section (1)... 

(b) any property inherited...from her husband or from her father-in-law shall devolve... 
not upon the other hetra referred to in sub-section (1) in the order specified therein, but upon 
the heirs of the husband.” p 
Let M die leaving property inherited from H’s father (who incidentally must be 
his legitimate father and no one else, even in Sudra families), but let H have prede- 

her. Then, one may suppose, all is plain sailing for her heirs will be his 
heirs, that is to say those who would have been his heirs if he had died immediately 
after M herself. But the section specifically says not “upon thé other heirs 
referred to in sub-section (7) in the order specified therein, but...” What can this 
mean? If we look at the first sub-section of s. 15 we see that the pro goes 
first to issue and husband, then to the heirs of the husband, then to the parents 
then to the heirs of the father and then to the heirs of the mother. ` Plainly’the 
clause defeats itself, since it tells us that the heirs of the husband shall not take, 
but that the heirs of the husband shall take! The only sense we can make of this 
provision is that the second class, namely the heirs of the husband do take, but that 
they not merely exclude all the other classes, but are the only heirs that can take, 
saving the Government of India under s. 29. Now we may revert to the first 
clause, and observe that where M dies leaving property inherited from her father, 
it will pass, in default of issue, to the heirs of the father only, and will’go to the 
Government rather than to her mother, or her mother’s heirs. f ' 


Yet a worse situation remains. Let M have married twice. Her first husband’? 
father, HF, died after her husband and she inherited part of his estate. Then she 
married again, and her second husband, H2, died and she subsequently inherited 
a share of the property of her second father-in-law, H2Ẹ. This double widow 
owns two inherifances from her two husbands (since remarriage is no longer a 
ground for the widgw’s forfeiture), and two inheritancesfrom her fathers-in-law. On 
her death to whom will they go? The old rule was that each limited estate reverted 
to its reversjpners (where applicable), and that which could be taken as sirtdhana 
(where applicable) would pass to the appropriate heirs *of. the woman herself. 


t 
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gs Now, the limited estate has gone, and we must determine the heirs by reference 

+ to the source of the property, and our unfortunate s. 15. Let us assume that there 

are no issue. If there had been all would have gone to them as an,undifferentiated 

mass. Her first husband’s property will go to his heirs; and likéyise her second 

husband’s property. The property derived from HF will go to “ the heirs of her 

husband.” Does this mean her last husband or her first husband? It will not be 

* difficult to persuade the Court that the intention of Parliament was that it should 

pass to the heirs of the first husband, since ‘‘ her husband ” “ her father-in-law ” 

and finally “‘the husband” imply that the relationships are mutual. Thus the 

nes ee ee second ee cannot revert to the heirs of the 
usband : it wo e con to all justice if H2F’s pro were enjo 

by the descendants of HF. oe ae es 

e * But what does “ inherited’ mean? Does it exclude property acquired by will ? 

The word in English certainly: implies intestate succession. Loosely the lay 

eee use the word in both contexts, but in a statute we must construe it strictly. 

e may examire the definition of the word ‘‘ heir ” in s. 8, and this will confirm 
our impression. Nor is the result absurd. If bequests were included the ffiestion 
would at once arise, why are gifts excluded? The same reasoning applies equally 
both to gifts and bequests. But of course an intestate share lies in a different 
category, since in the other cases the donor or testator can visualise what will 
happen to his property, and can provide accordingly, loading her with a limited 

| estate if he wishes. 

A further problem will soon confound the legislators. Since the statute has not 
given the benefit to the female intestate heirs upon trust, and since no equity will 
bind the female heir in favour of these hypothetical heirs under s. 15(2), especially 
after the downright terms of s. 14, it follows that if the female heir converts her 
inheritance into another shape, either by selling it or ex ing it (though not, 
apparently, by mortgaging it), the sub-section cannot apply. e inheritance is 
not owned by her tn specie, and consequently the ordinary order of devolution and 
not the special order will apply. The purpose of the section as , and the 
apparent intention of Parliament can be frustrated by the female’s quickly conver- 
ting her inheritance into another asset. She need not turn it all into cash; all 
that matters is that the,identity be lost. One may ask, what will happen if she 
sells a feld inherited from her husband to X and then buys it back again a month, 
or thirty years thereafter? Unfortunately this sub-section will cause the fleld te 

by the special rule, for it is after all the same fleld that she did inherit from 
er husband! What, again, if her inheritance is so many Rupees at a Bank? 
Can the heirs of her husband go to her parents and @ay, ‘‘ Her husband, when he 
died twenty years ago, left her Ra. 2,500 in such-and-such a Bank. She has 
now died worth Rs. 8,000. You must, under s. 15(2) of the Hindu Succession Act, 
pay over to us Rs. 2,500 of that estate °} They might even have the impudence 
to demand interest at 6 per cent. from the date of the husband’s death! It 
would seem that the capital only which she inherits must go to the husband’s 
heirs provided it can be identified. And since money cannot normally be identi- 
fled the question as put above cannot arise. If, however, she dies shortly after 
her husband, or both are killed about the same time and she is held to survive 
under the rule in s. 21, and it is proved that she never withdrew the inheritance 
from the Bank, then s. 15(2) will apply. 

Succession to females has a further peculiarity which deserves mention. legiti- 
mate children may succeed to their mother, and to one another as if they were 
Kgitimate. This is the effeot of s. 8 (1)(j), which is extraordinarily interesting. 
The subject of the rights of illegitimates and those claiming through them was 
investigated by the present writer in (1966) 57 Bombay Law Reporter (Journal), 
and the reader is asked to turn up the articles in question. The relevant statu- 
tory provision runs as follows :— é s 

“(j) ‘related '? means related by legitimate kinship: 

Provided that illegitimate children shall be deemed to be welated to thêir mother and to one 
another, and their legitimate descendants shall be deemed to be related to them and to one another; 
and any word expressing rélationship or denoting a relative shall be construed socordingly.’ 


hann 
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Here we have an element of ambiguity which might have been avoided, but if the oe 
provision js 7 construed we have much reason to rejoicè. At last wearee ° 
told that a woman’s legitimate and illegitimate children can succeed to her equally, 
and without discrimination. This is a great advance. Unfortunately illegitimate 
children haye been neglected by the laws of several countries, but India now 
made a deliberate advance towards the ultimate goal : complete equality in intestate 
succession, provided paternity can be proved, where the link is through a.male.° 
The effect of this new provision is best demonstrated with the aid of a diagram. 
In the diagram below males are indicated by X and females by O, legitimate persons 
without brackets and illegitimate persons in brackets. 

X1 e 





In this family the descendants of X? are as follows :—a legitimate son, X3, anda 
legitimate daughter O!; an illegitimate son (X?) and an illegitimate daughter on: 
It ts of no consequence whether the illegitimates are adulterines or incestuous 
or merely bastards free from such characteristics. The Hindu Succession Act makes 
no distinction, and what old distinctions there may have been have been wiped 
away by s. 4. X* has an illegitimate son and daughter, and by his son he has a 
legitimate n aA O*. By his illegitimate daughter he has a legitimate 
grand-daughter O”, an illegitimate great-grandson (%°), and an illegitimate 
į E r (03). X1’s illegitimate son, (X*), has an illegitimate 
son, (X5), and by him a legitimate grandson, X’. Xs illegitimate daughter, (03), 
has children, a legitimate daughter, Ot, a legitimate son, X°, and an wee - 
mate daughter, (05). ° has a legitimate son, X8, and an illegitimate son, (X19), 
Applying the provision set out above, X! may be succeeded on intestacy by X3 
and O: o nb ven if (X?) and (O?) had predeceased him, their issue could not 
represent them. If X? had predeceased him, that branch could not take, since the 
next E is entirely illegitimate, and no female intervenes. Let us Pippo 
that X3 is himself the propositus. He has no legitimate children, and even if his 
children had predeceased as issue of his could take. His sole heir is his sister, 
O1. His illegitimate collaterals will be excluded. But let us pose that (03) 
is the proposi (O*) will share with Ot and X$, since they are 
related to her as children. But if Of or X* die, the other of them will exclude 
(O°), for though they are all related to their mother they are not heritably 
related to one another. The position is not different between (X?) and (O?) unless 
they are not only the illegitimate children of the same father but also of the same 
mother. If the latter is case then on the death of either the other may inherit 
(in the absence in (O*)’s case of all her issue), to the total exclusion of X! and @1. 
If (O?) predeceased X?! none of her issue can inherit from her father ; but if X$ 
predeceases Se Boe his issue represent him? X? can, but not (X?°) since he is 
not heritably related to his father and therefore not a relation of his grandmother, 
the propositus.” Similasly X’, though legitimate, cannot represent his father, 
(X5), in the succession to (X*). Finally let us see the situation in (O*)’s branch. 
O" can succeed to (0°), ang by virtue of the statute (X°) can succeed to O". (08), 
however, cgnnot succeed to (X9), since she is not protected. But can (X?) repre- 
sent O7 in the succession to(O*)* The answer would Sppear to be that he can. 


=P 
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He is related to his mother and her relation to her own mother is beyond question. 


e Even if 07 had herself been illegitimate (X®)’s chances of representation would have 


beén high, if not certain. \ 

| Li must be emphasised that this provision applies equally in the contest of succession 
to males and succession to females. Thus if the propositus is (X4) and he had the 
satge mother with (O)*, O7, or in default of him, (xe might succeed to ħi perty. 
a ouch 


e There are two illegitimate links, through the propositus’ mother an 


“his sister’s son, but both links are heritable, because the statute tells us that illegiti- 
mate children are related to their mother (i.e. (X*) and (0?) to their common mother 
who does not appear in the diagram) and ‘to one another, and their legitimate 
descendants are related to them and to one another (thus O? is related to his own 
nfother under the first rule and to his illegitimate uncle under the second rule) 
and any word ¢ sing relationship (such as ‘sister's daughter’ or ‘sister’s daugh- 
ter’s son ”) pr be construed accordingly. The result, therefore, is that any heir 
may be related to the propositus or proposita by any number of illegitimate links, 
provided that they be female ones. An illegitimate daughter’s son, sisters son, 
or mother’s sister’s son, for example is as much a qualified heir as a legitimate 
relation of comparable Seca ee This is very satisfactory and is y what 
the present writer contended had been the sastric law on the subject. 


i 7. SECTION 19: SUCCESSION BY. MALE ISSUR. 


It has already been pointed out that an heir takes the share of the estate to 
which he is entitled as his separate property. This is the inevitable rule that those 
who take together take as tenants-in-common. Thus if the holder of an interest 
in a Mitakshara coparcenary dies intestate leaving a widow, for example, and two 

.sons, & third share goes to each of them in the interest itself, as well as in the propo- 
situs’ separate repent any. The sons will, for the first’ time, take ancestral 
; property as under the Deyabhaga sohool of law, and unless they choose to merge 
it with their. own interests in the Mitakshara co ary property it will be 
-exempt from the power of the rans E and can be alienated at pleasure. For 
‘the Mitakshara coparcenary-manager no authority (without special authorisa- 
tion) to deal with the shares of tenants-in-common, such as separated co 
. become, and although the heirs may not have ted from each other their 
inheritance in respect of their father’s interest will be several, and thus outside, 
the manager’s power, for the statute has not turned a Mitakshara manager into 
a@-Dayabhaga manager. Naturally most sons who do not want to separate in 
“ptatus at once will want to merge their inheritance onoe again in the joint estate, 
‘and whoever supplies to the public common forms df agreement for the purpose 
of recording the fact beyond future dispute will earn a small fortune. 


z 8. SECTIONS 2428: DisquaLiFICATIONs. 


_.-Unchastity has gone, and so has congenital lunacy or idiocy. The'whole gamut 
‘of Daya ualifications has gone too, and we are faced with the situation 
‘that if a tion 1s traditionally unfit to inherit he ‘must be disinherited i ea 

ve 


' ‘effective testamentary disposition. Widows cannot succeed as such if they 


remarried before the succession opens. The only exception is the father’s widow : 
why she should have been treated more tenderly than the others remains a mystery. 
_ There is an anomaly in the section (s. 24) which does not seem to have struck any 
‘commentator as yet. j among relations are now much easier all over 
India (since 1955) than they ever were before, and in South India they have always 
us a man’s daughter-in-law is very commonly also his mother’s 
brother's son’s daughter. She is a cognate, and therefore an heir under the statute. 
Yet she.is excluded, if her husband dies and she marries again, for the words are, 
‘** Any heir who is related to an intestate as the widow of a predeceased son...shall 
not be entitled to succeed...if on the date the succession o she*has remarried ;”’ 
‘and that is quite plain. It is a pity that she is excluded, for she is no less his 
“maternal kin for being his son’s widow and remarried. > -° 
'. There is nothing new in the disqualification of the descendants of a Hindu who 


: changes his religion by conversion to another religion. It seems however to be an 


wa 
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archaic provision, unsuited to a secular State. The disqualrfication of the mur- ; 
derer (s. 25 read with s. 27) is interesting. It is plain that thesmurderer himself, , 
is di i and for the purposes of the succession he is counted as having died 
before the depe: He must be guilty of murder within the meaning of the 
Indian Penal Code, and therefore an insane person, killmg the propositus will not 
only be ablé to inherit from him, but will keep the property for his own branch of 

the family. The murderer is able to benefit his own issue or persons in whom he is e 

in since although he cannot benefit himself his children can represerft him 

in the succession to the murdered man, if he was their ascendant ; or in cases of a 
testamentary disposition the murderer, if he knows the terms of his intended 
victim’s will, can di 7 accelerate and perfect the legacy of a person in whom he is 
interested and whose ces of succeeding might otherwise have been remote. 
The statute wisely deprives a murderer, or one who abets a murder, not merely of , 
his share in the succession (whether testamentary or intestate) but also of “‘ any 


other pro in furtherance of the succeasion to which he or she committed or 
abetted commission of the murder.” The Court may have fo find as a fact 
wheth™ the murder was committed or abetted,in fu of the accused’s 


succession to a ae property, which of course might well be some benefit 
under the will of a person other than the victim or in the intestate sugceasion of a 
relation other than the victim. We need hardly mention that the question of 
criminal liability can be litigated in a civil Court in this context, and the conviction 
of the claimant in a criminal Court is not at all requisite for this purpose. It 
remains open to question whether the standard of proof required in this context 
is as strict as in the context of a criminal trial. 
CoNCLUSION. 


We have reviewed some controversial, some unusual and some unfortunate 
aspects of this Act. We have by no means exhausted its capacity to be trouble- 
some. A multitude of small difficulties will undoubtedly aevelon, small in compari- 
son with the mighty anomalies that have been detected so far, but not the less 
disastrous for individual litigants. In Malabar in particular a large population 
will for long be anxious as to the exact effects of the Act, but readers in 
will not wish to be distracted with what are essentially local problems. What 
has been written above does not seek to yenme nE probable effects of the Act 

è upon Hindu society in general, for that is a distinct question. But the author 
would respectfully make a plea to the learned Judges who will have to administer 
the Act. In their desire to ‘‘ make the Act work ” so as to cause the least distress 
to Hindus, and to serve tke ends. which they believe the current Hindu social 
revolution desires, they may be tempted to construe the Act im a strained and 
artificial manner. They will no ‘eal appreciate that the best method in the 
long run is to construe it strictly, since this will jog the Legislature into amendi 
it tely—other treatment will only confuse the issue, multiply litigation an 
lower the prestige of the Benth. If the likelihood of such aberrations were not 
before the present writer in a very real form he would not have the confidence to 
offer this respectful advice to the judiciary. But sad experience sometimes shows 
that it is not useless to state the obvious; and his desire is that if no one heeds 
these remarks it will simply be because they are superfluous. 

J. Dounoan M. Dereert. 


S 
GLEANINGS. ; 


Jupan’s Powrr To OALL Witness 


In Behrens w Bertram Mills Osrous, Ltd., which at the end of last term came 
before Devlin J., a nof unimportant point with regard: to the calling. of wit- 
nesses was raisef, namely, the question of the power of the Judge himself to 
call a person as a witness where neither party- chooses to do so. -During the ë 
hearing of*the evidence, the learned Judge, on discovering that the defendants 
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tis had expected the plaintiffs to call as a witness a certain person who was present 

e in Court and were not themselves proposing to call him, said that he himself 

wotlld do so in order to ascertain the facta (The Times, December 7, p. 5). 

Later, however, after reference to the notes in the Annual Pracigce on Est! 

Ord. 37 r. 1, the witness was in fact called on behalf of the plaintiffs. The 

main authority on the power of a Judge to call a witness is Re Minoch and 

e Zageisky, Bock and Co., ({1910] 1 K.B. 827), in which there was a consensus 

of ee in the Court of Appeal that with the consent of the parties, or even 

in the absence of objection on their part, a Judge had power to call a witness, 

though neither party could then cross-examine except by leave. The view 

was, however, expressed that the Judge could not call a witness if either party 

objected. FletcherMoulton LJ., put it strongly: ‘‘I say that it would be 

. © destructive of the fundamental principles of our laws of procedure for the 

reason that if... witnesses were called against the will of one of the parties, 

the civil rights of a man might be decided by evidence given by persons whose 

personal credibility and the accuracy of whose statements he would haye no 

right to test by cross-examination...’’ It is clear that there may be o¢fAsions 

when it is desirable for the evidence of a person whom neither party is willing 

to proffer to be available. In its Final Report the Evershed Committee re- 

commended that the existing practice should be formulated in a Rule of the 

Supreme Court under which the Court would have power to summon a witness 

by the agreement of all parties or in the absence of objection by any party: 

the costs end expenses thus incurred would be paid by such party or parties as 

the Judge in his discretion should think fit, and the crogs-examination of the 
witness would depend on the permission of the Judge.—LJ. 


ExoLupina WITNESS 


Tue French saying les absents ont toujours tort is not very often put to 
the test in civil proceedings because witnesses are usually permitted to remain 
in Court throughout the trial. In the Queen’s Bench Division, applications 
to the Judge to exclude witnesses, who have not been examined, from the Court 
are not heard very often while in the Chancery Division such applications are 
so rare that they might appear almost insulting to the witnesses concerned. e 
And yet it is sometimes hard to see how the most scrupulous witness can fail 
to be influenced by what he is hearing. Dishonest witnesses may well have 
dovetailed their stories beforehand; but if any ofethem is cross-examined in 
the hearing of those who have not been called, the likelihood of the latter being 
caught out on points which they had not considered is much reduced. Of 
course, if witnesses are excluded from the Court there is the risk that the pro- 
ceedings will be protracted by constant repetition of questions which might 
have been unnecessary if each witness had heard all that had been said pre- 
viously. Another objection to applications of this nature is that parties often 
have no idea what witnesses their opponents are calling nor the nature of evi- 
dence they will give. The Evershed Committee did consider the suggestion that 
a party should be compelled to make a full disclosure of his evidence but re- 
jected it. Where witnesses are to be cross-examined in proceedings commence- 
ed by originating summons in the Chancery Division the problem is simplified 
because the nature of the evidence has already been disclosed in the affidavits. 
Ad the hearing of Abbey National Buslding ociety v. Abrahams, a summons 
adjourned into Court with witnesses on December 7, Roxburgh J., after read- 
ing the affidavits ordered a witness to leave the Court during the cross-examina- 
tion of one of the defendants. Later in the course of his judgment the learned 
Judge referred to this question of excluding witnesses saying:e ‘*] have never 
been so gure of the desirability of that policy as I am af this moment. I cannot 
understand why counsel do not more often ask mg to put evitnesses out of 
Court. I do not think I have ever refused it in ten years or more. These 
applications are seldom made, more often I do it on my own initiatite. Ll think 
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it is a practice which m cértath types of cases is very desirable. 1 have heard 


it suggested that it makes it very dull for the witnesses; so it does. Hut this, 


Court is mot intended as a theatre but for the administration of justice’’—Z.J. 


t Wire’s NEPARATE DoxionE g 


Tue problem whether a wife is capable of acquiring a domicile different from 


that of her husband has long troubled the law reformers. In contrast to the 
United States and many Continental countries, which have accepted the sepa- 
rate domicile of the wife, England abides ay the principle of the unity of the 
domicile of husband and wife. This principle is based on the wife’s duty*to 
adhere to her husband, unless she obtains a divorce or at least a decree of judi- 
clal separation. Yet considerations of humanity have crept into the judgments 
of the Courts, more often indeed by way of obtter dicta than by actual decision. 
The Private International Law Committee, who were appointed in 1952 to 
. conair reform in the law of domicile, rejected the proposal to allow a wife 
to have a separate domicile except only if she had obtained a judicial separation 
(cf. (1954) 104 LJ. 146). A dent in the armour has now been made by the 
recent judgment of Danckwerts J., in what was an original and in j 
case (He Scullard’s Estate, [1956] 3 AlL E.R. 898). The learned Judge held 
that a testatrix, who resided in Guernsey at the time of her death and had 
lived there for ten years, had acquired a domicile of choice in the island, 
although her husband, who died some weeks before her, had a domicile in Hng- 
land, and although in the interval between his death and hers she was too ill to 
take any action or to express any intention in respect of her domicile. She mar- 
ried her husband in 1898, but left him in 1908, and never returned to him. The 
question in issue was the right of her three children to her estate which she had 
settled on trustefor them. By the law of Guernsey half of her estate would go 
absolutely to her children; by English law the children would not take their 
share absolutely. Danckwerts J., found that she had formed an intention to 
make her permanent home in Guernsey, and while that intention was not effec- 
tive during the husband’s life to give her a separate, domicile, it could be so 
effective in law when he died and she survived him. The intention continued 
after his death, and no fresh overt act was required to confirm it. 

The decision in Re Scullard’s Estate (supra) may be nicely distinguished 
from what had been for many years the leading authority on the question of a 
separate domicile of husbdnd and wife: Lord Advocate v. Jaffrey, ([1921} 1 
A.C. 146). The circumstances were In many similar, but with the 
difference that there the wife pre-deceased the hus and the husband had 
acquired a new domicile.’ The matrimonial domicile was in Scotland; but the 
husband left the wife and went to reside in Australia, acquired a domicile 
there, and contracted a bigamous marriage, while she remained in Scotland. 
It was ag that the husband’s conduct would have enabled her to obtain a 
decree of judicial separation if she had applied for it. Lord Haldane, giving 
the judgment of the House of Lords, held that that fact could not after her 
death be sufficient to establish that she had a separate domicile from that of 
her husband. She had obtained in law his Australian domicile; and so the 
claim of the Crown to death duties on her estate was limited by the effect of 
that domicile. The judgment, in fact, was in favour of her estate against the 
Crown; but the House of Lords examined carefully the doctrine of the single 
domicile and the dicta in earlier cases which suggested some modification of it. 
The highest tribunal were particularly concerned at the possibility of there 
being two jurisdictions for divorce of the marriage, which then seemed shocking 
to contemplate. In a ase nearly one hundred years old on the domicile of a 
married wo (Dolphin v. Robins, (1859) 7 H.L. Cas. 390) Lord Cranworth, 
whilst finding Ghat the wife had not a separate domicile, suggested that, even 
if a wifeehad not obtained a decree of judicial separation, she might have a 
separate domicile if her husband abjured the realm, or deserted her and lived 
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permanently abroad, or committed a felony and was transported. Lord Shaw 


o described these dicta as ‘‘conjectures by way of reserve” and dissented from 


them. In a later case, Le Seuer v. Seuer, (1876) 1 P.D. 189), Phillimore J., 
had to consider a wife’s suit for divorce on the ground of adultery and deser- 
tion of the husband, where the original domicile was Jersey, but the husband 
had, gone to reside in the United States. The wife claimed to hava domicile 


ein England. The Court in rejecting jurisdiction suggested, however, that the 


wife might have a separate domicile for matters concerning herself and not the 
status of the husband, particularly in view of evidence that the law of the 
United States supported a separate domicile of the wife. That dictum also was 
i oi disapproved by the House of Lords in Lord Advocate v. Jaffrey 
(Supra). The recent decision at least gives judicial authority to the possibility 


e of a wife founding a separate domicile during her husband’s life—ZL.J. 


CHEQUE ENDORSEMENT 7 


Ir is estimated that some 600 million cheques needing endorsement are issued 
each year &nd that some 13 million of the endorsements require confirmation 
by the banks. The existing law contains no explicit requirement of endorae- 
ment as a condition either of the collection of a cheque for credit to a bank 
account or of its encashment. Yet the provisions of the present law are res- 
ponsible for the fact that the banks invariably insist on endorsement by the 


. payee before an order cheque is accepted either for collection or encashment. 


‘‘Our assessment of the weight of work done in connection with endorsement 
is that a large amount of unproductive effort is expended in relation to the 
provisions of a statute which was framed to meet conditions very different from 
today’s’. These words are taken from the Report of the Committee on Cheque 
Endorsement (Cmd. 3), who were appointed in 1955, under the ch&Xirmanship 
of Mr. A. H. Mocatta, Q.C., to consider whether it would be desirable to reduce 
the need for the endorsement of order cheques and similar instruments received 
for collection by a bank, and what, if any, amendment of the Bills of Exchange 
Act, 1882, should be mafe for this purpose. Their main recommendation is that 
endorsement should no longer be necessary on a cheque being collected by a 
bank on behalf of a customer who is the payee, and thet a change in the law 
to this effect should be made. Coupled with this proposal is the further recom- 
mendation that paying banks should be relieved from the necessity to consider 
endorsement questions; this could take the form of a new sub-section to s. 60 
of the Act of 1882 which, together with s. 59, now regulates the position. of 
paying bankers. It.is similarly suggested that dividend and interest warrants, 
bankers’ drafts and other comparable instruments should be accepted for col- 
lection and paid by banks without the payee’s signature, but the Committee 
favour the retention of the endorsement in cases where cheques are paid over 
the counter, and, under the arrangements which the Committee propose, en- 
dorsement will still be necessary as a part of the act of negotiation of a cheque 
to a third party. Two further recommendations on matters not strictly within 
the Committee’s terms of reference are made. One is that the protection against 
claims for conversion which s. 82 of the Act of 1882 gives to bankers who col- 
lect crossed cheques should be extended to uncrossed cheques, uncrossed 
bankers’ drafts and instruments other than cheques within s. 19 of the Stamp 
Att, 1853, and s. 17 of the Revenue Act, 1883. The second proposal is that banks 
giving immediate value in respect of dividend and other warrants (not of the 
nature of cheques) which they are collecting for customers should be enabled 
to claim the protection of s. 82. Legislation will be needed tosamend the Act 
of 1882 in the manner envisaged by the Committee, anfl their Report contains 
the outline of a Bills of Exchange (Endorsement of Cheques) Bill which would 
give effect to their recommendations.—Z.J. 
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JOINT TORTFRASORS ° 


è i e 

ee it 18 not uncommon for the Court to be asked to apportion 
etween Joint tortfeasors in the Queen’s Bench Division, it is unusual 

to meet with® stich requests in the Ohancery Division. Obviously the cases in 
which this matter has to be determined will vary in complexity, but if the Court 
18 going to be asked to perform this assessment, it is desirable to keep in minde 
that the wording of s. 6(2) of the Law Reform (Married Women and Tort- 
feasors) Act, 1985, is as follows: ‘“‘In any proceedings for contribution under 
this section the amount of the contribution recoverable from any person shall 
be such as may be found by the Court to be just and equitable having regard 
to the extent of that person’s responsibility for the damage”. Recently,” in 


T. Oerth A.-G. v. E. J. Bowman (London), Lid., Roxburgh J., having found e 


at the end of a long trial that a company (which was in liquidation and did not 
choose to be represented at the trial) and three personal defendants were joint- 
ly liable in tort in respect of a passing-off, was asked by one of the personal 
defemdgnts to determine their respective contributions. On authorities of 
Croston v. Vaughan, ([1987] 4 All E.R. 249), and Bell v. Holmes, ([1956] 8 
All H.R. 449), the learned Judge was satisfled that he had powa; under the 
section referred to to deal with the matter even though there had‘ been no 


formal notice of contribution. He said, however, that he was not ‘asked -to 


make the apportionment until after judgment and in the circumstances of the 
case it was not possible for him to do what the Act told him to do. The defen- 
dants had made common front 1 the plaintiffa and evidence had conse- 
quently not been given dealing with their liabilities inter se. To say that the 
defendants were equally liable might be just and equitable in a broad sense, 
but that was not sufficient: the Act required to assess an amount which WAS 
‘‘jJust and equitable having regard to the extent of that person’s responsibility 
for damage’’, and that could not be done. The learned Judge added that the 
determination of the respective contributions might take weeks and he ‘declined 
at that stage to deal with it. -He directed that certain inquiries as to damages 
should be made by the Official Referee and, inter alia, adjourned the further 
consideration of the action. 


The, ascertainment: of the contributions of joint tortfeasors is, of course, a 
matter which concerns them as between themselves and not vis-a-vis the plain- 
tiff. It can be obtained in a number of ways. In the case of Croetor v. Vau- 
ghan (supra), the Court of Appeal held that the trial Judge had jurisdiction 
at the end of the proceedihgs in which it had been held that the plaintiff was 
entitled to recover damages, to entertain an application to apportion the blame 
between two defendants for the purpose ‘of fixing the contribution as between 
the two joint tortfeasors, and t it was not necessary that some separate 
formal proceedings ‘should be instituted for that purpose. If, hawever, the 
apportionment is to be made in that way, there must be proceedings in existence. 
In Calvert v. Piok, ([1954] 1 All E.R. 566), where one of two defendants had 
settled before the date of trial, Gerrard J., held that as the plaintiffs had been 
paid in full their damages and costa, the action was in reality dead even though 
the name of one plaintiff had been formally kept on the record for the eonve- 
mience of the defendants. His view was that since the power to apportion is 
exercisable in ‘‘proceedings’’ and there were in reality no such proceedings in 
existence after the settlement, the Court had no jurisdiction to determine the 
issue between the defendants. There are other ways which may be open®*to 
such persons. A joint tortfeasor may obtain contributions by launching a 
separate action, or, under R.8.0. Ord. 16a r. 12, where a defendant claims con- 
tribution against another defendant, he can serve a notice making such a claim, 
and the procedtre then, followed is the ‘‘third-party’’ procedure. If a defendant 
claims contribugion from a person who has not been joined as a defendant, he 
can, of course, seek leave ¢o serve and, if he gets it, issue a ‘‘third-party notice”? 
under Org. 164 r. 1, and then, under Ord. 16a r. 9, the Judge who tries the 
action may, at or after the trial, make such order as*is appropriate in respect 
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= of that, claim. Where a contribution notice or a third-party notice has been 
° e - Cour? will give directions so that the requisite steps can then be 
taken.—L.d. ; 


‘ A PLEA FOR THE Poor Box f 


Ir has been well said that Magistrates’? Courts to-day are social casualty 
clearing stations. Into them are brought those who have really touched bot- 
tom in the social strata—vagrants, prostitutes, beggars, loiterers, petty thieves 
and the like—many of whom have given up the struggle to rehabilitate them- 
getves and feel that nothing is left but to spend the rest of their days practising 

e the unlawful arts to which they have fallen and upon which, interspersed with 
varying terms of imprisonment, they become more and more dependent for 
their livelihood. 

It ig true of ,course that the social legislation of recent years has greatly 
reduced the numbers of these wrecked lives. The criminal statisticseef this 
point are, indeed, startling. Beggars, who averaged 25,000 convictions yearly 
up to 1914,,are now down to 600 in 1955. Convictions for wandering—the now 
almost extinct tramp—which averaged sometimes 12,000 a year, are now just 
over 500. To put it no higher, here are valuable economies in a market crying 
out for more and more hands. But in spite of this, the Magistrates’ Courts 
im the big industrial centres are still confronted with problem cases from this 
part of their work: and there is often an urgent need for help which is equally 
often repaid by the reclamation of an individual who promised to become nothing 
but a dram upon his fellow citizens. 

What can be done im this way is best shown by an example taken at random 
from the lists of a busy Court. A young woman was charged one morning with 
“‘uaing insulting behaviour whereby a breach of the peace might be ogcasioned.’’ 
‘‘ Insulting behaviour’’ is, of course, a term of art which often means no more 
than refusing to go away when asked to do so by a police constable. This is 
exactly what the young woman had done, but the story behind her refusal 
revealed something much more serious. 

She had left her native village to came to London and had been enticed into 
a circle of undesirables who had launched her upon a life of prostitution. From 
this she had become a drug addict to such an extent that she was registered 
with a hospital where she attended at intervals to be given an injection of the 
drug because now she could not exist without it. Oñ the evening of her arrest, 
she had gone back to the hospital earlier than she should for another injection. 
When it was refused she caused an uproar in the waiting room. A constable 
had to be called to eject her. Outside, she continued her clamour and, refusing 
to go away, she was arrested. 

The magistrate decided to remand the girl for a medical report. The reali- 
sation that she would be kept in custody for a week without having any recourse 
to the drug filled the wretched girl with despair, and she promptly went into 
hysterics and filled the Court with her cries until mercifully a police car took 
her out of earshot to the remand prison. 

What could be done for her? In such cases, all Courts have at their disposal 
a staff of devoted probation officers and some—the luckier ones—a fund gene- 
rally alluded to as ‘‘the Poor Box’’ with which these exceptional cases can be 
helped. 

The probation officer saw the girl in her prison cell and persuaded her to 
agree to spend a few months at a convent which specialised in dealing with those 
who wished to rid themselves of their craving for drink or drugs. The next 
step was more difficult. The probation officer had tg persudde the Mother 
Superior of the convent that this young girl, coming from the environment in 
which she had been living, would not demoralise or gutrage thb susceptibilities 

° of her other patients. This at length achieved, the last question was who would 
pay the very modest fees for the girl’s bed and board during the next few months. 


` 
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Fortunately, at this particular Court Poor Box funds were available, and sgo 
by the time the girl appeared again on remand everything had been arr 
Her appearance then was very different from the half demented 

she had tees a week before when the thought of seven days without an injec- 
tion had filled her with such anguished dismay. So far ghe is co-operating well 
at the content and seams resolved to throw off the yoke of the deadly kabit 
that was destroying her. A few weeks ago she wrote to the probation offker,° 
thanks to whose mild but insistent appeals, she had been admitted to the convent 
—‘‘No other court has given me a chance like yours. Thank you very much 
for being so kind to me. As you mentioned to me, I’m on the rocks now and 
its up to me to stay on the rocks. S— is a lovely place. Thank you opce 
again.’ 


It is possible of course that when this girl returns to London she will fall ° 


back into her old ways. But it is equally possible that the remembrance of the 
sway in which the drug habit had held her may determine her never to touch a 

. If so the few pounds spent in keeping her at thé convent will be 
repaid over and over again; and but for the existence of a handy fund at the 
disposal of the magistrates the girl could not have been given the chance she 
has had. 

Until the introduction of free legal aid, a good deal of Poor Box money was 
spent in instructing advocates to act for impecunious litiganta, both prosecu- 
tors and defendants, appearing in person. To-day legal aid can be granted in 
all criminal prosecutions but not in matrimonial or affiliation proceedings. In 
many of these the technicalities of the law are so intricate that some legal aid 
is imperative if the parties are to put their cases properly. Until this hiatus 
in our system of legal aid is filled, the Court Poor Boxes still form a valuable 
stop gap. However helpful magistrates and their clerks try to be to an unrepre- 
sented ji oe ¿here are limits to what they can do. They cannot, for example, 
sift the e ce in advance or decide what witnesses should be called or arrange 
for their attendance. Indeed it would be quite improper for them to do sgo 
because they would lay themselves open to the charge of taking sides where 
they should be impartial Judges. 

Those who think that Poor Boxes are now as out of date as boot tickets, bread 
coupons and the exiguous soup of the great lady from the big house should spend 
an hour with the probation officer of a busy Court. They will be surprised to 
find how many of those whose folly has brought them into collision with the law 
can be set back upon the*straight and narrow path given a little tolerance, a 
little humour and sometimes a little money. Here, for example, is a man who 
has pawned his tools to obtain money for drink. He has been fined for drunken- 
neas but at the moment has the money neither to pay his fine nor to redeam his 
tools and so start work again. A few pounds from the Poor Box helps to prime 
the pump and set him back on his feet. Here is a young girl who has quarrelled 
with her relatives and left home for the town, has fallen into debt and has just 
stepped down from the dock convicted of embezzlement from her shopkeeper 
employer. Contrite and humble, she wants to go back to her home. Her 
parents want her back too, but there is the little question of the fare. The 
Poor Box pays it and back home she goes. Instances like these are a daily 
occurrence and in a surprisingly large number the money advanced is grate- 
fully repaid. 

The probation officers work in close alliance with thoge charitable institutions 
founded for the help of the needy and the outcast. They have a specialist ’s 
knowledge of these matitutions and sense at once which is likely to be able to 
help a particular case. The convent to which the addict alluded to earlier 
in this articl? was sept is a good instance of this close and valuable liaison. 
The number and.variety of these institutions are such that there is some refuge 
for everyone no matter hew low he may have fallen. It is only when the indivi- 
dual himgelf will not help in his own rehabilitation that there is nowhere to 
which he can be sent except to prison or Borstal. -° 


b e 
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_ In return for taking cases from the Courts, the magistrates reimburse these 
Jnstitutions eithersby an annual payment from the Poor Box, usually at Christ- 
mas; or an agreed fee for each person assisted. These payments from the Poor 
Box may amount annually to gome two or three hundred pounds. ° 

The Poor Boxes at some Courts may have.ample funds. At others they are 
very low. At many there are none. Should anyone think of en money 
ewith his local bench for the relief of cases such as have been described here, his 
best plan would be to find out from the magistrates themselves or their clerk 
or the probation officers whether such a fund exists. At those Courts where 
there is little or no money available, it is hoped that this short article has shown 
that a bequest for such purposes is likely to be put to good use.—SuJ. 


~- EBsTOPPEL By NEGLIGENOE 


Tax distressing question which of two innocent parties is to suffer by the 
fraud of a thirq led to a conflict of jadicial opinion in Central Newbury Car 
Auctions, Lid. v. Unity Finance, Ltd., ([1956] 8 All ER. 905), an acfion for 
damages for conversion of a motor car. The car in question had been bought 
by a firm of car dealers in good faith from a swindler, to whom the plaintiffs 
had delivered the car with its registration book in anticipation of a hire-purchase 
transaction for the acquisition of the car from them becoming binding. The 
contest was thus the. familiar one between an owner who had been deceived in- 
to parting with his property, and an innocent purchaser who had been deceived 
into buying it, and when the plaintiffs relied on the maxim nemo dat quod non 
habet, the purchasers countered it by contending that the plaintiffs were estop- 
ped from asserting that principle since they had, by their own conduct, done 
much that enabled the swindler to dispose of the car so that they should not be 
heard to deny the purchasers’ title to the car. The authorities show that the 
mere handing over of a chattel to another does not create an est8ppel,eartd there 
will be no estoppel unless the doctrine of ostensible ownership applies as, €g., 
when the owner gives the recipient a document of title or, as has often been 
sald, invests him with the indicia of ownership. It was not denied by the plain- 
tiffs in the present case that, by negligently allowing the registration book to 
fall into the hands of the swindler, they had facilitated his fraudulent conduct, 
but they contended that they were not in breach of any duty ‘owing to the 
general public any more than the man who left his house unlocked and thus 
enabled a thief to steal his silver. In the view of the majority (Hodson and 
Morris, L.JJ.), the case fell to be determined, not on a consideration of negli- 
gence, but on what was the true nature of the representation made by the deli- 
very of the registration book which, of course, is not a document of title, and 
it was held that by delivering the log-book as well as the car itself to the swind- 
Jer, the plaintiff had not given him the means of having apparent authority to 
sell the car. Denning, L.J., and the county court Judge at first instance, pre- 
ferred a different approach to the problem, holding that an innocent purchaser 
who bought both car and log-book, must be taken to have acted on the assump- 
tion that the seller was the owner of them, which bas a reasonable assumption 
to make, at any rate when the purchaser had checked and found that the car 
was not on hire-purchase. It would, therefore, be unfair and unjust to allow 
the original owner to go behind that assumption when he himself intended, or 
behaved as if he intended, to part with the property in the car.—L.J. 

© A S 


COMITY AND DIVOROE JUREDICION 


EncLEN Judges are showing a welcome acceptance of the pringiple of comity _ 
or reciprocity in recognising the right of a foreign Coum to deal with dissolu- 
tion of marriage on the same basis as Courts in this country arg empowered to 
act. Formerly it was frequent for. a decree of divorce granted by an American 
or other foreign Court to an English husband or wife on the basis o$ residence 
to be held void in Engldnd; and the man or woman who remarried on the 
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strength of the foreign divorce might be guilty of adultery or bigamy. Re- 
cently, however, a divorce granted to an Engli 

once a by*word of too easy decrees—on the ground of three years’ separation 
from his wife was held valid in Wood v. Wood, ([1956] 8 AlL E.R. 
645). More recently still, Mr. Commissioner Latey, Q.C., held in Arnold 
cv. Arnolds (cf: The Times, January 25, p- 18), -that a decree . obtamed 


m Finland by a wife of Finnish nationality was valid on the ground ° 


of the husband’s desertion, although the English husband who for a 
time lived with her in Finland, had ‘reverted to his English domicil of 
origin. The Court relied on Travers v. Holey, ([1958] 2 All H.R. 794), 
where the Court of Appeal decided that the law of a foreign Court admitti 
residence for a period of one of the parties as a basis of jurisdiction should be 
respected, provided that it was similar to the basis in the Matrimonial Causes Act, 
1950. In Arnold v. Arnold there was evidence that by Finnish law desertion 
for a year previous to the petition was a ground for divorce, and proceedings 
for divorce could be brought if the spouses last lived together sin Finland, bnt 
the ndent spouse had deserted the other, or left the country after the 
ground for divorce had arisen. There was also evidence that, if a Finnish 
husband deserted his wife m England in similar circumstances, @nd she ob- 
tained a divorce in England, the Finnish Courts would recognise the decree. 
The present case can be distinguished from Dunne v. Saban, ([1954] 3 AN 
E.R. 586), where Davies, J., dismissed a wife’s petition for a declaration that 
her marriage had been dissolved by the decree of a Court in Florida. The 
divorce suit had been brought in virtue of a law which required only ninety 
days’ residence in Florida to found jurisdiction and the Court here held that 
that condition was too far removed from the requirements laid down in s. 18 
(1) of the Matrimonial Causes Act, 1950, namely, three years’ residence. Mr. 
Commissioner Latey remarked that each case in which the principle of comity 
is invoked, must be dealt with according to the facts and the lez fort. It ap- 
pears to be generally recognised now that the idea of the unity of husband 
and wife and the single jurisdiction of the husband’s domicil is no longer in 
accord with the conception of women’s equality or with the actual conditions 
of the world society of which all the nations are a parte—L.J. 


REVIEWS. 


Indian Contract Act. BY FREpRICK POLLOOK, K.C., DOL. and DrvesHa F. 
MULLA, M.A’, LxB. Eighth Edition. Bompay: N. M. Tripathi, Princess 
Street. 1957. Roy. 8vo. Page cix+960. Price Rs. 30. 

Wa welcome with great pleasure a new edition of this well-known work. As 
the Indian Contract Act is mostly based on the Bnglish common law, the task 
of preparing this edition was entrusted to the eminent Attorney General of 
India, Mr. M C. Setalvad, and the well-known lawyer Mr. R. N. Godergon. In 
this edition English precedents have been more freely introduced and.a number 
of cases from other parts of the -Commonwealth have also been referred to. 
Indian cases reported down to June, 1956, have been incorporated. The learned 
editors have carefully revised the whole commentary and the new matter has 
been welded into the old with a degree of precision rarely to be found. This 
monumental commentary ranks very high among Indian law books for the 
masterly way in which the principles are elucidated and discussed. It shofild 
be on the shelf of every. lawyer, and every law library in the country. - 

, i : 

Company Lawe By N. C. CHATTERJES, M.A., B.L., Bar-at-Law, Hx-Judge, Cal- 

cutta High Court, Sénior Advocate, Supreme Court, and N. KrisHNaMURTHI, 

M.A., B.L., Assistant Secretary, Federation of Indian Chambers of Commerce 

& Industry. New Deuur: Federation of Indian Chambers of Commerce & 

Industr¥, 28, Ferozahah Road. 1957. Roy. 8vo. Pages xxxiv-+862. Price 

"Rs. 25. 
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Tua Joint Stock Companies Act, 1850, gave birth to the institution of joint 
mpanies in India. This was followed by Acts of 1857, 1866, 1882 and 1913. 
Thè present company law has been fully revolutionised by the Indian Company’s 
Act, 1956, which has been prompted by the desirability of safeguarding the 
interest of the investors and the general public. The present Act is a colossal 
piece of legislation consisting of 658 sections and 12 Schedules. has intro- 
duced far-reaching changes in company law. In no other country the company 
law 18 80 voluminous. The present company law is inspired to some extent by 
a vision to bring about an economic order based on social justice. The learned 
authors have modelled their work on Palmer’s Company Law. Every effort 
has been made to make it useful not only to lawyers and promoters of companies 
but also to accountants and investors. A Chapter is devoted to Income-tax and 
Estate Duty. This is a highly useful and practical commentary on the com- 
pany law written in a very lucid style and is bound to be very popular. 
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The Code of Oriminal Procedure. Vols. I and Il. By P. RAMANATAP IYER. 
Third Edition. Mapras: The Madras Law Journal ce. 1956. y. 8vo. 
Pages vi + 2286. Price Re. 45. 


THE previous edition of this work was in one volume but the present edition 
has been divided into two volumes to make it handy. The first volume was 
iblished in April, 1956. In the commentary copious extracts have been given 
ae the Reports of the Select Committee, The old and the amended sections 
have been given in parallel columns and the amended portions have been print- 
ed in italics. The case-law bearing on the sections has been carefully analysed 
and skilfully arranged under several headings. Practitioners will undoubtedly 
find this work useful for purposes of reference. We may suggest that in 
the future edition the citations to case-law may be relegated to feotnotes. The 
printing and get up leave nothing to be desired. a ; 
Provincial Insolvency Act. By K. KeennamorTHI and R. MATARUBEUTHAN, 
B.A., B.L., Advocate. Mapras: The Madras Law Journal Office. 1956. Roy. 
8vo. Pages xxviii + 812. Price Rs. 18. 


INSOLVENOY law is a-much-ploughed field. In this commentary the learned, 
authors give in a compact form an analytical summary of Indidn and English 
case-law arranged with suitable headings under each section. Indian cases bear- 
ing on the Presidency Towns Insolvency Act have, also been given under the 
corresponding provisions of the Provincial Act where the provisions are similar. 
The learned authors have also drawn attention to some defects in the present 
law. With the rising tempo of the industrial and commercial life of the people, 
this branch of the law is bound to grow in importance from day to day. In 
questions arising under the Provincial Insolvency Act, this book will be found 
thoroughly helpful to the Bench and the Bar. The Presidency Towns Insol- 
veney Act, the Travancore Insolvency Act and the Mysore Insolvency Act are 
get out as Appendices. The rules of the different High Courts nnder the 
Provincial Insolvency Act are given in a separate Appendix. In the future edi- 
tion the references to case-law may be relegated to footnotes. On the whole this 
is a valuable addition to the books on insolvency law and lawyers will find it - 
very serviceable and useful. 


Yearbook of The International Law Commission, 1956. Vol. I. New York: 
United Nations. Can be had m India from Orient Longmans, Calcutta, Bom- 
bay, Madras. 1956. Double Demi 8vo. Pages 291. Price $ 3.00. 

THis is a summary of the record of the eighth Sesajon of the International 
Taw Commission. It will be found useful to lawyers dealing with pro- 
blems of international law. Its contents are interesting from tfe Judicial stand- 
point and its get up is excellent. 


The : 
, Bombay Law Reporter. 
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MURDER AND CAPITAL PUNISHMENT. z 

THe modern tendency of penology is changing from the crime to the crimi- 

` nal, from the objective to the subjective and from retribution to the real cor- 
rection of the individual and of the society. The study of the various causes 
that at work in moulding human action and im generating*crime has sup- 
plied a Hew angle of vision, which has led to the emergence of criminology as 
a special branch of knowledge henceforth to be studied on scientific lines. 
With the growth of science and with the growing idea of reforminf# mankind, 
the criminal has now come to be studied as an individual patient. The old 
system of mentioning crimes and cataloguing specific punishments to specific 
crimes is now threatening to fall into barbariam. The present current of 
thought betokens that in penology as in medicine, the criminal (like the 
eo) is occupying the foremost place. In primitive conditions of society, 
eath penalty was considered as nothing extraordinary but with the growing 
h ining of society, greater value came to be attached to the sanctity of 
human tif é, and the question of death penalty has now become extremely 
contested and highly complicated. The retention as well as the abolition of 
death sentence been and is being advocated with equal eloquence and 
vehemence. Those in favour of abolition emphasize the view that human life 
is too sacred to be sacrificed at the altar of law, and that of all murders 
en murder is the most revolting, the reason being that there is no abso- 
ute certainty about the guilt of the accused in a Court of law and that there 
eis no reliable safeguard against a judicial murder. The advocates of the 
death sentence, on the other hand, damn and denounce the aforesaid view as 
being dangerous, impracticable and suggestive of a kind of mawkish menta- 
lity. In such circumstances, the question as to whether in a murder case, the 
extreme sentence of death is the normal sentence merits special consideration. 
Before. coming to the present legal position, it will be apposite and appropriate 

' to bear in mind the conditions prevailing in past times. 

Past TES ' 

In past times death sentence was not looked upon as anything extra-ordinary, 
and it was supposed to be the just and fitting penalty for several offences 
ranging from devilish and diabolical murder to petty and simple larceny. It 
is strikingly significant to note that at the beginning of the 19th century, 
more than hundred offences were in England punishable by death (vide Way 
ta Justice by Dr. Hart). Stephen had to admit that the legislation of the 
18th century in criminal matters in England was severe and destitute of any 
sort of principle or system (History of Criminal Law by Stephen, VoL I, p. 471). 
It is simply shocking and surprising to note that in 1832 a child was com- 
victed at Ludgate Hill for stealing a box of paints worth two pence, and 
was for that offence hanged to death (In the Service of Youth by Dr. J. M 
Brew, Chap. XY). l 

°” ÅNOENT INDUN SAGEs . 

The view of dhcient Indian sages regarding death penalty can be seen from 
what has heen stated in a E A ae one In Chap. 268 of 
the ‘Shan Parva’’ there ig a discpssigon between King Dyumatsena and his 
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son prince Satyavana. Prince Satyavana says that sometimes virtue assumes 

the form of sin dnd sin assumes the form of virtue and that it is not possible 
that ihe destruction of individuals can bo a virtuous act. Dyumatsena there- 
upon observes that if the sparing of those offenders who shouid be banged 
be virtuous, all distinction between virtue and vice will disappear. j Satyavana 
rejéins :— 

e “ecepithout destroying the body of ihe offender, the King should punish him as ordain- 
ed by the scripture. The King should nct act otherwise, neglecting to reflect upon the 
character of the offence and upon the science, of morality. By killing the wrong doer, 
the King kills a large number of inocent men. Behold! By kiling a single robber, 
hie wife, mother, father and children, all are killed. When injured by wicked persons, 
the King should, therefore, think seriously an the question of punishment. Sometimes 


s a wicked person is seen to imbibe good conduct from a pious person. Tt is seen that 


punishing them gently, by depriving them of all their riches, by chains and imprison- 
ment, by disfiguring them, they may be made to expiate thelr offences. Thelf* relatives 
should not be punished by infliction of capital punishment on them.” 


afaa a THAT: | 
aat aat frat Fat geg ş Il i 
q -piar (miat 39c) 


meng SUE iE aa | 
MATTIAS: WTA N 
(Kamandakiya Nitisara, XIV 16. Wide also Sukra, [V-1-93) 


The aforesaid quotation shows that the ancient Indian sages were keenly 
alive to the vexed problem of sociology and penal philosophy of the present 
day regarding death sentence, and it is interesting to note th&t all,the telling 
arguments which are at present advocated by eminent legal philosophers 
against death sentence are to be found in the rejoinder of prince Satyavana. 


INDIAN PENAL CODE 


Under the Indian Penal Code, death or transportation for life (now imprison- 
ment for life) is to be awarded as punishment for the follawing offences: ® 
(1) Waging war against the Government of India (s. 121); (2) Abetting 
mutiny actually committed (s. 182) ; (3) Giving or fabricating false evi- 
dence upon which an innocent person suffers defth (s. 194); (+) Murder 
(a. 302); (5) Abetment of suicide committed by a child or ‘insane or deli- 
rious person or an idiot or a person intoxicated (s. 805); (6) Attempt to 
murder by a person under sentence of transportation if hurt is caused (8. 307); 
(7) Dacoity accompanied with murder (s. 396). 


MAIN SECTION 


As regards the main section (s. 302), which refers to murder, the law pro- 
vides that whoever commits murder shall be punished with death or trans- 
portation. for life (now imprisonment for life) and shall also be liable to 
fne. So far as the scheme of the Indian Penal Code is concerned, it can be 
said that ordinarily the lighter punishment is to be awarded and only in ` 
exceptional cases the maximum sentence is to be given. In Halsbury’s Laws 
of England, Second edn., Vol. IX, at pp. 254 and 255, it is said that the policy 
of the law is, as regards most crimes, to fix a maximum penalty, which is 
intended only for the worst cases, and to leave to the discretion of the Judge 
to determine to what extent in a particular case the punishment awarded 
should approach to or recede from the maximum imit, and that the exercise 
of this discretion is a matter of prudence and not of law. In the case of 
murder, however, the case Jaw has now made tha rule tha ordinarily the 
murderer is to be hanged, and in exceptional circumstances, he is fo be given 
the . lesser penalty. >. . , 
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CasE Law å e 

The gengral rule is that where a Court awards the maximum sentence pro- 
vided by the law for an offence, it should record its reasons for doing so. (vide 
Harnam Singh v. Emperor’). In the case of murder, however, the extreme 
sentence is, the normal sentence; the mitigated sentence of transporta- 
tion or imprisonment for life is the exception. It is not for the Judge to 
ask himself whether there are reasons for imposing the penalty of déath, 
but whether there are reasons for abstaining from doing so. If the Judge 
does not -think it proper to pass a sentence of death, he is bound to record 
reasons why sentence of death was not passed upon the accused, that is to 
say, he must find that there are really extenuating circumstances and ndt 
merely an absence of aggravating circumstances (vide Naresh Singh v. Empe- 
ror?). The duty of a Sessions Judge under s. 367(5) of the Criminal Pro- 
cedure Code is to pass sentence of death in cases of conviction of murder under 
g. 302, Indian Penal Code, unless there are reasons for not pagsing such sen- 
tence“ wde Local Government v. Stirya Arjuna’). The question whether 
in a given case the sentence of death or the lesser sentence of transportation 
for life should be passed is essentially a matter in the discretion of the con- 
-vieting Judge; but while exercising this discretion, he must bear in mind the 
position that the usual sentence on a conviction of murder is death unless 
there be any extenuating circumstance. It is for this reason that the law 
requires a Judge to give reasons when he imposes a leser penalty. (vide 
Gurdev Singh v. Emperor+). In a murder case death sentence should ordi- 
narily be imposed. But the trial Judge has the discretion to impose the leager 
punishment of transportation for reasons recorded by him and when those 
reasons are such that a judicial mind could properly find on them, the appel- 
late Court coald not interfere with that discretion. There must be strong 
reasons tp entitle the appellate Court to enhance the sentence to death and 
it is not enOugh if the appellate Court feels that left to itself it would have 
awarded the greater penalty of death (vide Dalip Singh v. State of Punjab®), 

Where the Legislature recognises two sorts of punishment, it implicitly 
recognises existence of degrees in crimes technically the game and these degrees 
are to be determined by the circumstance of the case, and among them—and 
.perhaps' the mast important of them—are the state of mind of the offender 
and the degree of moral obliquity displayed by the act. The case law shows 
that the following are some of the reasons for not passing a capital sentence 
upon a conviction under s. 802 of the Indian Penal Code. 

(1) The offender is under 18 years of age. 

(2) There is no intention to commit murder and the offence falla under 
the IVth Class of s. 300, Indian Penal Code. 

(3) The murder, though intentional, was committed without premedita- 
tion and in heat of passion, but without special brutality. 

(4) The murder was committed under graye provocation, but the provo- 
cation was not both grave and sudden so as to reduce the offence to culpable 
homicide not amounting to murder. 

(5) There is a reasonable doubt as to the sanity of the offender at the 
time of committing murder though actual insanity is not proved. 

(6) Where murder has been committed ‘by more than one person and it 
appears that the offender acted under the instigation of another and did not 
take a principal part in committing the murder. : ° 

The aforesaid reasons are not intended. to be exhaustive for not passing the 
capital sentence, but the reasons given above are by way of illustration. 


‘ REMARKS 
Though the general laweis that where the Court awards the maximum sentence 
provided by law gor an offence, it should record its reason for doing so, still, 


1 (1925) 27 Cr. L. J. 188. ° 4 [1948] A. L R. Lah. 58. : 
? A.@ R. Oudh 285. 5 [1955] A, L R. 8.0. 364, 
3 .[1933] A. I. R, Nag. 307. i 
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so far as murdgr is coneerned, the case law has followed the opposite rule, 
the rule being that in a case of murder, the extreme sentence of death is the 
normal sentence, whereas the mitigated sentence of transportation is the ex- 
ception and that it is not for the Judge to ask hi whether there. are 
r for abstaining from doing ao. It may be remarked that,there is no 
indication in the Indian Penal Code itself to substantiate the aforesaid view. 
In tthe Code of Criminal Procedure, however, there was a section 
which is regarded as supplying the necessary indication. Subsection (5) of 
s. 367 of ‘the Criminal Procedure Code (before amendment) provided as 
follows :— 

e «TF the accused is convicted of an offence punishable with death, and the Court 
sentences him to any punishment other than death, the Court shall in tts judgment 
state the reason why sentence of death was not passed:” 

The aforesaid sub-section requires that if an accused person is convicted of an 
offence punishgble with death and the Court sentences him to any punishment 
other than death, it shall in its judgment state the reasons why theeecfitence 
of death was not passed. This sub-section has led the Courts to hold that in 
a case ofemurder the death sentence is the normal sentence and transporta- 
tion for life is the exception. It may be remarked that it gives rise to reason- 
able doubt as to whether a provision in the Criminal Procedure Code can be 
interpreted so as to affeet in any way the provision of substantive law. It 
may further be remarked that the provision in the Criminal Procedure Code | 
does not specifically say that the death penalty is the ordinary sentence and 
transportation is an exception. The authors of the Indian Penal Code state 
that they are convinced that the death sentence ought to be very sparingly 
inflicted. In such circumstances, the rule as regards death sentence bemg 
the ordinary penalty does not appear to be tenable. : 

The aforesaid sub-section in the Criminal Procedure Code, hich led various 
Courts to hold that in a case of murder the death sentence should be the 
normal sentence and transportation for life should be the exception, has been 
omitted in the present Criminal Procedure Code, by Act XXVI of 1965. The 
view, therefore, that death sentence should be the normal sentence in a case 
of murder, which is based and bottomed upon a provision of the Criminal 
Procedure Code, has now lost its base and bottom, and consequently, it is now 
difficult to say that in @ case of murder the death sentence should be the 
normal sentence whereas mitigated sentence of imprisonment for life should be 
the exception. 

Ram KesHav “Rawabde, LL. M. 


[Note to the article appearing in March and April issues.] 


A QUERY UNDER THE HINDU SUCCESSION ACT : “RELATIVE”. 


Wen I wrote about some problems which had struck me during my reading 
of this highly difficult statute I passed over a point which, at first sight, seemed 
unworthy of closer consideration. Further thought, however, convinces me that. 
the point is not altogether unworthy of treatment, however unpalatable it may 


prove to be. Thus a note in brief may not be altogether otiose. 


Section 6 of the Act provides that an interest in a ‘‘Mitakshara coparcenary 
property’ shall devolve by survivorship (which is no doubt the survivorship 
known to the Hindu law prior to June 1956) subject to a proviso. : This provi- 
so specifies that if a female relative specified in class I of the Schedule, or a 
male relative specified in that class who claims through such female relative, 
survives the deceased, the interest in question shall pass by testamentary or in- 
testate succession. as the case may be. As set out fh my former article on this 
Act, I felt that daughter, widow, mother, daughter of a predeceased Son, daughter 
of a predeceased daughter, widow of a predeceased son, daughter of a‘ pre- 
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deceased son of a predeceased son and widow of the same, with the 
son of a predeceased daughter were the persons intended. is is not unreg- 
sonable, but since the intention of this statute when it is read together with 
the Hindu Adeptions and Maintenance Act is far from clear at first or second 
reading, and will have to be hammered out painfully in tigation, there is some 
scope for examining the words more narrowly. i 

The word ‘relative’ is the word which causes the hesitation. For in a. 8(*) (3) 
the word ‘related’ is defined, and at the end of the definition we are told any 
word expressing relationship or denoting a relative shall be construed, accord- 
ingly; and although these words form the conclusion to'a proviso, which has 
prima faos a limiting and a limited scope of its own, it is not impossible ® 
make out that Parliament intended the word ‘relative’ to be construed simi- 
larly to the word ‘related’ (which appears nowhere outside the definitions 
section of the Act) which it has carefully defined. Now the definition of the 

~ word ‘related’ is quite unambiguous. ‘ ‘Related’? means related by legitimate 

.’ Legitimate Kinship can mean only legitimate blodd-relationship. 
Kindred ave always been distinguished from relations by affinity (ie. mar- 
riage), and kin means ‘blood-relation’. ‘Legitimate’ is defined in the. Shorter 
Oxford Hnglish Dictionary as ‘having the status of one lawfully begotten; en- 
titled to full filial rights, Said also of a parent, and of lineal descent’. Thus 
we commence with the definition that a ‘relative’ is one legitimately connected 
by blood only. The word ‘legitimate’ does not cover marriage or adoption. 
Thus widows are excluded from the category enumerated above. The decea- 
sed’s widow is not related to him by legitimate kinship, neither are the widows 
of his descendants, , 

The other females need not all necessarily be legitimate, since the proviso to 
the definition makes it clear that a child is to be deemed to be related to his 
or her mother, although actually illegitimate, and all words expressing rela- 
tionship or denoting a relative shall be construed accordingly. Hence whereas 
a daughter must be legitimate, a mother need not be; the daughter of a pre- 
deceased son must be legitimate, but the son of a predeceased daughter need not 
be. In the last case he may be the illegitimate gon of a legitimate daughter, 
but not the illegitimate son of an illegitimate daughter. ° And the same applies 
o the daughter of a predeceased daughter. The daughter of a predeceased 
son of a predeceased son must, however, be legitimate, 

Thus there are substantial grounds for supposing that Parliament must be 
deemed to have intended that the interest is to pass by survivorship unless the 
following or any of them survive the deceased :— 


| 
: 
| 
| 


It need hardly be emphasised that, notwithstanding anything contained in 
-8. 12 of the Hindu Adoptions and Maintenance Act, 1956, (‘An adopted child 
shall be deamed to be the child of his or her adoptive father or mothat for all 
purposes (italics mine) with effect from the date of the adoption and from such 
date all the ties of the child in the family of his or her birth shall be deemed? 
to be severed and replaced by those created by the adoption in the adoptive 
family: Provided that...’’) the persons whose chance survival (without the. 
need for their hsing beneficiaries) at the time of the death of the deceased 
serves to prevent his interest passing by survivorship do not include a person’ 
whose relationship, to the deceased is adoptive, or traced through one whose own 
relationship’ is adoptive. SMpeotalibus generalia non derogant: a general term 
in a later statute will not avoid a special provision on a matter within the 
scope of the general provision which occurs in a previous statute, unless the 
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wordse of the later statute expressly or by necessary intendment so require. 
The definition in the Hindu Succession Act totally excludes adoptive persons, 
not merely because it abolishes the old Hindu law, or because the English word 
‘legitimate’ excludes adoptive, but because adoptive relationships are specially 
provided for in s. 3(1)(a) and (c). And the later statute cannot be held to 
hate repealed the earlier provision pro tanto, especially as that part which it 
doeserepeal is specially indicated in s. 29 thereof. 


J. Dunoan M. DERRETT. 


GLEANINGS 


CAPITAL PUNISHMENT 


In drafting the Homicide Bill, the Government have, apparently, trigd to 
limit the death penalty to those who are criminals apart from being pynrderers. 
This accounts for the absence from the list of capital murders of those com- 
mitted, fos example, by poison. Under the Bill, the capital murders would be 
those committed in the course of or in furtherance of theft; those committed 
in resisting or avoiding arrest or escaping from legal custody; the murder of 
police officers or persons assisting them; the murder of prison offlcers or per- 
sons assisting them; and murders by shooting or causing explosions; in addi- 
tion, the death penalty would apply for those convicted of murder for the second 
time. There will be all kinds of anomalies. To take the obvious case, a man who 
shoots his wife or vice versa will be guilty of capital murder, while he who 
kills her by poison will escape with imprisonment for life. It does not take 
long to think of other anomalies. The Royal Prerogative will of course remain, 
although the need to use it will not arise so often if the Bill passes into law, 
because many murderers who now incur the death penalty, but “who are -in 
practice reprieved, will be guilty of non-capital murders; others, such as the 
survivors of suicide pacts or those who are provoked by words only, will be 
guilty of manslaughtey. The existing law has always been weakened by the 
necessity to use the prerogative of mercy in the majority of cases and to this 
extent the law would be strengthened by the passing of the Act. Neverthe» 
legs, we would still prefer to continue with the present experiment of de facto 
abolition. If a statutory compromise is necessary, we would prefer to limit 
the death penalty to the murder of police and prison officers and persons assist- 
ing them and to those convicted of murder for the second time.—-8.J. 


CHEQUE ENDORSEMENT 


Tua Committee on Cheque Endorsement under the chairmanship of Mr A. 
A. Mocatta, Q.C., has published its report. It was appointed by the then 
Chancellor of the Exchequer on April 18, 1955, after the introduction of a 
private member’s Bill designed to reduce the need for endorsement of cheques 
not negotiated. The report recommends that endorsement should no longer be 
necessary on a cheque being collected by a bank on behalf of a customer who. 
is the payee, and that the law should be changed to this effect. They add that 
this should not apply to the encashment of cheques over the counter. They 
further recommend that arrangements should be made so that dividend and 
interest warrants, bankers’ drafts and other comparable instruments can: be 
accepted for collection and paid by banks without the payee’s signature. ‘‘We 
leave it for the Government to consider how far, if at all, the same arrange- 
ments should apply to Government payable orders.’’, The réport contains-an 
outline of legislative provisions which would give effect to the recommenda- 
tions. The banks, the report indicates, are willing to help with the problem 
of signatures on forms of receipt on the back of cheques. Once the amending 
legislation is passed, dfawers who so wish could still secure such signatures by 
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special arrangements with the banks, although there would be no statutory. 
sanction for the signature of receipts on cheques—8W. a. 


if 


To CHanacE on Nor To CHANGE 


In laws ‘and law-making .and in the resistance to new law-making, two 
instincts are constantly in conflict. On the one hand, there is the recogmitton ° 
af the fact that, as the wise man has said, everything is a function of motion 
and all things only exist because they change and, on the other hand, there is 
that constant craving of the soul for certitude and for repose, which cries out 
to the would-be legislator and to time itself that when it is not necessary éo 
change it is not necessary to change. And so with laws one at one ex- 
treme, antiquated and unworkable survivals, like decayed teeth which no one 
has bothered to pull out and, at the other, fads and experiments adapted rather 

_ to a hypothetical future than to things as they are. But the test for an old 
laws whether it works well enough to be a matter of habit for law-abiding 
people, aif the test for a new law is not whether it is a bright or even a bril- 
liant idea, but whether it reflects the state of mind of those who will have to 
obey it, since nothing brings the law so much into hatred and contempt as that 
ordinary people should be punished or penalised for something which they do 
not feel inside themselves to be wrong. An old law, like an old suit, may well 
survive og habit, but a new law must justify itself to the communis sententia 
of the governed, to their collective common sense. If some legislative proposal 
does not gatisfy that test one may rightly view it with a very suspicious eye, 
particularly if its sponsors weightily represent it as the working out of a sort 
of automatic process or natural law.—8J. 


° ° THE FUTURE or PRIVATE PRAcTIOR 

No thinking person can doubt the value of the private practitioner in any 
profession. It is important for the citizen that there should be available to him 
a body of.men who are prepared to give him independenf unbiased advice. That 
advice should be given entirely in the interesta of the client employing the 

° professional man and there should be no hint or suspicion that a professional 
man, when acting for his client, owes a loyalty to any other person or body, 
or has a relationship with any other person or body which could in any way con- 
flict with, the interests of the client. ; 

This is particularly so with regard to the practice of the lew. The law con- 
cerns itself with relationships between people. If one person has a particular 
interest which requires legal treatment it is because other people in the same 
matter have interests which require legal treatment. This is so whether the 
subject-matter in question be conveyancing or litigation or company. work or 
any other form of legal activity. 

In many instances corporations or municipal authorities or nationalised 
industries have such a range and scope of legal problems that they are justified 
in having solicitors on their staff exclusively concerned with their affairs. It 
may be of advantage to the business to have on the staff lawyers who are not 
only specialists in the particular legal problems which are likely to arise, but 
are also familiar with the nature and conduct of the business. 

It is essential, however, that there should be available to the ordinary man, 
who has ‘neither the means nor the need to employ the exclusive services of a 
lawyer, expert and unbiased advice in all his affairs. It follows that private 
practice is not only a necessity, but also is bound to be the backbone of every 
profession, for the number of persons who are justifled in employing the ex- 
clusive services of a lawyer is few in relation to the total number requiring 
legal advice and assistance. 

From thg point of view of the profession it is algo essential that private prac- 
tice should remain in an active and flourishing condition. It is in private prac- 
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ae tice that the relationship of solicitor and client ig most clearly marked. The 
e e olieitor who has a large number of clients is not exclusively dependent upon 

any one of them. It is much easier for him to take a line which may be un- 
popular with a particular client than it is for the lawyer who 4s exclusively 
engaged upon the work of any one client. It would be more difficult to preserve 

, independence in legal practice were it not for the fact that the bulk’ of lawyers 
arg engaged in private practice. 

For these reasons it is important that able men and women of the highest 
character should be attracted into private practice. It follows from this that 
private practice must be upon a footing which will attract such people in com- 
pétition with other forms of activity and in competition with the company or 

. corporation which needs to and can afford to retain the exclusive services of a 
lawyer. 

In the past, private practice has not had any serious difficulty in maintaining 
its competitive attractions. Apart from the financial aspect of the matter, pri- 
vate practice has inherent satisfactions of its own to offer to the righ, tis of 
man or woman. It offers independence. It offers a standing in society. It 
offers the gatisfaction of a growing relationship of trust and confidence over 
the years with a large number of persons in different walks of life. It also 
offers, perhaps more than any other form of legal practice, work of great variety 
and interest. There are few private practitioners who can be quite sure at 
the beginning of the day that there will be no surprises sprung upon them in 
the course of that day’s work. 

On the financial side also in the past the situation has been reasonably satis- 
factory; at all events it has been sufficiently satisfactory to attract the right 
type of men. It has been possible in private practice to achieve an income 
which would enable the solicitor to live and to bring up a famiky in the sort 
of way that seems best to him; to save a sum sufficient to enable him to provide 
for retirement; and to accumulate sufficient funds to finance th® necessary 
capital and goodwill commitments of the business. It has been possible in the 
past to find an adequate supply of men and women whose parents have been 
able to afford the expensive education that any professional activity imposes 
on thoge who wish to enter it. ; 

Unfortunately it cannot be said without qualification that these conditions ® 
exist to-day. With taxation at the rate it is, it has become difficult for a soli- 
citor, if he achieves normal success in his profession, to live, educate and bring 
up a family in anything like the same way that used to be possible. It has 
become diffeult to acquire sufficient funds to ensure the possibility of retire- 
ment at a reasonable age. It has become difficult to accumulate out of income 
capital to finance either the initial stages or the expanding growth of a solici- 
tor’s practice. It has become impossible to do all these thi simultaneously. 
There are fewer and fewer parents who are either able or illing to afford the 

which is inevitable if a man or a woman is to spend several years in 
education and is unable to earn a living wage for perhaps eight years after 
leaving school. 

Most of these difficulties can only be alleviated by a reduction in taxation, 
although the provisions of the Finance Act, 1956, with regard to retirement 
benefits will no doubt prove a substantial relief to many people. In particular 
ihe problems of capital formation and the length and expense of the education- 
a? period remain to be solved. 

As to capital formation, the situation is serious. It is no longer feasible to 
accumulate capital out of income and the hope of immediate relief has receded 
as a result of the rejection by the Royal Commission of a scheme put forward 
by The Law Society for the exemption from taxationeof: accumulated 
for capital purposes so long as they remain in the business.and are used as 
capital for the purpose of the business. It will be mecessary for the solicitor’s 
profeasion to continue the campaign so far as capital formation is eoncerned. 

© So far as the cost and length of legal education goes, the situation also ap- 


adi 
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pears to be serious. It will be generally agreed that the ideal method of.enter- 
ing the soljcitor’s profession is for the man or woman concerted to remain, at 
school long enough to take the general certificate of education at advanced 
level. He or She should then preferably spend three years at university and 
for a man there is two years’ national service to be taken into account. For 
most men years will have elapsed from school leaving age, say eighteen, 
before the candidate can begin his period of articled clerkship. So that at 
twenty-three the entrant to the legal profession will still have three years of 
hard work without pay in front of him and can hardly expect to be in a posi- 
tion to earn a living at all until he reaches the minimum age of twenty-six. 
Contrast this prospect with that offered by the great corporations and cow- 
panies who are combing the schools and universities for talent. These employ- 
ers will offer a living wage to a university graduate who has shown ability and 
i pay it during training. The prospect is alluring to the graduate and still 


mage to to his parents. 
itors who want to attract the best graduates will surely*have to recon- 
cile themB@lves to paying a living wage during articles. The authorities too 
will have to ask themselves whether a law degree should not count for more 
in assessing a person’s fitness to practise than it does to-day. 

Toe Way AHEAD 

These may be revolutionary thoughts, but it is becoming plainly necessary 
for the solicitor’s profession to direct its thoughts upon these lines. 

If the financial obstacles to which reference has been made can be overcome, 
then it would seem probable that the right type of man will wish to enter 
private practice..The position of independence, the satisfaction of the solicitor- 
client relationship, and the variety and interest of the work which private 
practice affords, should be sufficient to ensure an adequate flow of the right 
people. 

It should perhaps, be added that the thoughts ressed in this article are 
those of the writer personally and of no one else 8 T. 


LITIGATE, DON’T ARBITRATE | 


A CoNTROVERSY which flares up from time to time with great regularity is 
“that of the relative merits of commercial arbitration and litigation. The busi- 
ness community appears to have formed the view that all advantages are with 
arbitration, and, having done so, has in many cases organised a procedure 
which is so tortuous and expensive that it would not be accepted by the Courts, 
which favour rfowadays a more ‘‘robust’’ approach. The men with the dusty 
feet were told by the House of Lords in Fairclough, Dodd & Jones, Lid. v. 
J. M. Vantol, Lid., [1957] 1 W.L.R. 136, 144, that delays of five years of 
commercial litigation were not due to the ct delays of the law’’, and a few weeks 
ago they were again told by Devlin J. (in Peter Cassidy Seed Co., Lid. v. 
Ostuustukkukauppa I.L., [1957] 1 W.L.R. 273), that a Judge of the Commercial 
Court could deal in one and three quarter hours with a point of law which it 
took arbitration some three years to formulate and bring before him. The 
purpose of these dicta from the Bench is not to detract from the value of com- 
- mercial arbitration as such.. Devlin J:, himself, in the Cassidy case, said that 
there were many cases in which arbitration served a useful purpose. Such 
dicta merely intend to criticise the abuse of arbitration procedure ‘where a 
decision of the Commercial Court would be more expeditious and less expensive. 

The suggestion of the Courts, if properly understood, is not that people 
should. cease to enter into arbitration agreements. Such agreements are of the 
greatest value, particularly in international contracts where they localise a dis- 
pute in the E jurisdiction and are an indirect means of adopting English 
law as the law gpverning the contract. Moreover, when the arbitration clause 
is inserted into the contract, it is quite unforeseeable whether a dispute between 
the parties will arise and, if so, whether it will be a dispute of law, of fact, or 
of both. The real point is that if a dispute has arfaen which substantially 
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concerns an issue of law, the parties should be more readily prepared than they 
arg at present tb abandon the arbitration agreement—which was jnserted to 
serve a different contingency—and to take the matter to Court. At present 
the safest course to achieve this is to obtain the agreement of tħe other party 
who, however, will rarely co-operate. Failing such agreement, the party who 
wishes to move first may take the matter to Court, but in the maJofity of cases 
the Çourt will stay the proceedings on the application of the other party under 
s. 4(1) of the Arbitration Act, 1950. One day the legislator may perhaps 
come to the help of a party who, against the wish of the other party, wishes to 
break an arbitration agreement which is palpably unsuitable for the solution 
of the dispute which has arisen between the parties.—S.J/. 


ESTATE DUTY AND BONUS SHARES 


It is often said that estate duty may be avoided (without the necessi on™ 
five years to elapse) by giving away shares in a company, and issujj nus 
shares shortly afterwards. In these circumstances duty cannot be levied on 
the bonus shares, because they were not part of the original gift. 

Like many other generalisations, this is true up to a point, but there are 
certain pitfalls. 

Gifts inter vivos are liable to estate duty if the donor dies within five years 
from the date of the gift. The House of Lords have held that the property 
liable to duty is the property which was actually given, although it may have 
been converted into some other form between the date of the gift and the date 
of death (Sneddon v. Lord Advocate [1954] 1 All E.R. 265). For this pur- 
pose—as that case also decided—it does not matter whether the property was 
given outright, or comprised in a settlement. ° 

But all property liable to estate duty is valued at the date of death. 
Thus, when bonus shares have been issued after the date of the gift, the origi- 
nal shares (being shorn of part of their content) will be valued at a reduced 

e, and the bonus shares will not be liable to duty at al (A.-G. v. Oldham 
[1940] 8 All E.R. 450). For example, a person might have given away 
shares in Boots Pure Drug Co. quite recently, when they were worth about 80s. 
One new share was issued for every old share. and the value of the old shares 
is now about 15s. Thus, if the donor died within five years, the value of the 
dutiable property would be cut down by half. 

In A.-G. v. Oldham the claim concerned bonus shares issued by a public 
company, Tate & Lyle, Ltd. There is no reported case concerning bonus 
shares issued by a private ‘‘ controlled ’’’ company: and where a gift is made 
and bonus shares are issued as part of a single plan, it is not safe to rely 
upon A.-G. v. Oldham. Other complications arise. ' 

In particular it may be contended that the issue of bonus shares is a new 
and independent gift (so that, in the case of these sharer. the five years begin 
to run from the date of issue). 

The views on this subject which follow are tentative. Since the remark- 
able expressions of opinion by the House of Lords in St. Aubyn v. A.-G. 

No. 2), ([1951] 2 All E.R. 478), no one need hesitate to say that he is doubt- 
about the effect of the Finance Act, 1940. Since then, on the other hand, ` 
it has always been possible to argue that the highly abstract terms used in the 
Act must be interpreted strictly. 

The enactments relating to estate duty do not, of course, levy duty on 
gifts: the term used is ‘‘dispositions’’. The Act of 1940 contains a series of 
interlinked definitions concerning ‘‘dispositions’’, which clearly bring in 
many things besides a simple transfer of property. Indeed, t® borrow a term 
from mathematics, it might be said that the Act of 1940 contains a whole cal- 
culus of dispositions. Some of the Key notions are, tabulate? below. 

(i) By s. 59, ‘‘disposition’’ includes, ‘‘in relation to shares in. ..a company, 
...any alteration of rights attaching thereto’’. l 
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e ' 
(ii) By s. 45, ‘‘ the creation by a person or with his consent of.a ... 


right enforceable against property of which he was or migift become compe- e » 


tent to dispose ’’ is deemed to be a dispesition. ' l 

(ii) -By e. 58 (4), references to a disposition made by a person include: 

(a) a disposition by himself and another person jointly; ; 

; 3) a Uisposition by a company of which he has control (as defined in 
s. 55(3),-which has since been amended). a: ie 
(iv) For the purposes of s. 45, the creation of a right with a person’s 
consent is equivalent to the creation of a right by himself. 

Probably heading (i) is not important for present purposes. The crea- 
tjon of bonus shares is not, in itself, the alteration of rights of existigg 
shares, although it does take away some of their content (see, e.g. White v. 
Bristol Aeroplane Co., Ltd. [1968] 1 All E.R. 40). 

But, supposing that the donor of the shares continues to have control of 

e company after the gift, the following argument can be advanced, though 
it @utainş several possible flaws and will not necessarily succeed: 

(a) “Phe bonus issue is the creation of a right by the company enforce 
able (e.g.,'by liquidation) against its property: or alternatively the creation 
(with the donor’s consent) of a right against property of which he fin liqnida- 
tion) might become competent to dispose: see heading (ii). i 

(b) In any case (assuming that the company ig the ‘‘person’’ who 
creates the right) a disposition by the company is Just as good as a disposi- 
tion by the donor: see heading (iii) (b). 

More briefly, the company creates a right, therefore makes a disposition, 
therefore the person in control makes a disposition. : 

Now suppose the alternative case, that the donor has ceased to have 
control on his own, but of course will continue to have control jointly with 
the other shareholders. Then the argument is more difficult to sustain, but 
may take fwo possible forms: 

(a) The company created a right against its property (of which the 
donor might become competent to dispose, so far as represented by his shares) ; 
this was done with the consent of the donor (he voted, for, or did not oppose, 
the resolution): therefore there is a disposition by him. 

(b) -The donor and other persons jointly gave their consent to the crea- 
tion of a right, hence to a disposition. 

On the whole, the present writer considers that all these arguments are 
unsound, but they repreeeht a risk which cannot be ignored. The risk can 
be overcome if the donor parts with control before the bonus issue, and in 
addition (ez majore cautela) votes against the issue. l 

A much more serious risk is opened up by the possibility that a bonus 
issue may be an ‘‘ associated operation °’. It is impossible in the space of a 
short article ta go into this technical matter at length, but the position may 
be summarised as follows (again with the caution that there are numerous 
possible flaws in any argument which may be advanced by the Revenue). 

First we may extend the tabulation set out earlier in this article. 

(v) By s. 59 °‘ disposition ’’ includes an arrangement, by a single opera- 
- tion or by associated operations. 

(vi) Associated operations are defined by s. 59. The essence of the 
definition is (1) that all the operations must affect the same property or Re 
proceeds and (2) the operations must be designed with reference to one 
another. ! 

If, therefore, a scheme is proposed by which the person-in control of a 
company will wansfer a large number of shares, thus giving up control, and 
shortly -afterwards borfis shares will be issued, the bonus issue is almost 
certainly an associated operation. And in the converse case where a bonus 
issue ig proposed, and thé principal shareholders plan to take advantage of it 
by giving Away shares before the resolution is passed, the gift and the bonus 


Li 
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issue would likewise be associated operations and together Sensis a 
e disposition. 

Indeed, it is difficult to see how any transactions of this typé can fall 
outside the scope of associated operations, unless the gift and the bonus issue 
are entirely independent and disconnected transactions. ` 

OONCLUSIONS 

there is a real possibility of reducing estate duty by purchasing market- 
able securities upon which a bonus issue is likely, provided that the shares are 
given. away before the company passes the necessary resolution. 

On the other hand the possibility of reducing duty by a bonus issue in 
a Drivate company is always speculative. A scheme for transferring shares 
should’ not include a plan for a subsequent bonus issue. Legal advisers may 
indicate that a bonus issue may be considered (as an independent matter) at 
a future date, and after a sufficient lapse of time it may become difficult for 
the Revenue to contend that it is still an associated operation (for the 
tion is, in the end, a question of fact which is to be decided by the Coyg$).— L.J. 


é 


= NEGLIGENCE AND RES IPSA LOQUITUR. - 


Wen a member of the Court of Appeal (and especially when he is 
the present Master of the Rolls) takes the view that a case is one of ‘‘ perplexing 
anxiety ’’, it is only with great hesitation that one ventures to criticize the 

dgments delivered. Although the actual decision in Moore v. R. Fox & Sons, 
({1956] 1 All E.R. 182), command fairly ee support, part of the 
reasoning of the majority of the Court in reaching this decision is perhaps 
open to comment. 

The difficulty centres round the application and the consequences of the 
doctrine of res ipsa loqutiur. While Sir Raymond Hvershed, MR., with 
whom Birkett, L.J., agreed, held that the doctrine applied and witk a’ certain 
effect, Streatfeild, J., in thə Court below had held that it did apply but with 
a different effect, and Romer, L.J., was inclined to doubt whether it applied 
at all. 

It is submitted that fhe facts did not, in truth, give rise to a case of res 
psa loquttur, and further that if they did the Court of Appeal were mistaken e 
in attributing to the maxim the effect which they gave to it. 

The case was concerned with the death of a workman who was employed 
by the defendants. At the time of the accident he avas operating a de-rusting 
tank which was filled with liquid chemicals and heated by gas, thermostatically 
controlled. For a reason that was never determined an accumulation of un- 
burnt gas occurred and was ignited by the pilot jet. The explosion killed the 
workman outright. His administratrix brought this action against his em- 
ployers for damages for negligence. 

The majority held that on these facta res ipsa loquitur applied. Sir Ray-. 
mond FEivershed, MLR., after citing the well-known qualifying conditions for 
the operation of the doctrine from Scott v. London and St. Katherine Docks Ca, 
((1865) 3 H. & C. 596), said that the ‘‘thing’’ in this case was the machine 
(though it is interesting to notice that Romer, L.J., regarded the ‘‘thing’’ as 
the explosion) and the machine was ‘‘under the management of the defendants 
or their servants’. Accidents such as this do not ordinarily happen and the 
doctrine therefore applied. 

But since Scott’s case it has been established that the doctrine only operates 
when the ‘‘thing’’ is in the sole control of the defendant. Thus, in Easson v. 
London and North Eastern By. Co., ({1944]°2 All H.R. 425), where a child fell 
through a door im the corridor of ‘the defendants’ train, the O®art of Appeal 
held that the doctrine could not apply because it was impossible to show that 
the ‘‘thing’’ was at the material time wholly under „the contrtl of the defen- 
dants. This was in contrast to Scott’s case and all the other stock atapona 
of the application of the doctrine. i 7 


-a ` > ka 
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Easson’s case was apparently cited in argument but was not referred to:im ee 
any of the judgments. Indeed, the Master of the Rolls (at p. 188) expressly ° ° 
rejected the contention that the application of the rule was excluded as the 
defendants wêre not themselves at the relevant time in sole control. He based 
himself apparently on the fact that ‘‘this was, after all, a case in which [the 
deceased] was employed by the defendants to use this machine’’. But What 
difference, with respect, does this make? Suppose that X. is employed toedrive 
a lorry and one day X. is found dead, underneath his overturned lorry in a ditch 
beside the highway. The accident is unexplained; it could have been due to a 
fault in the steering mechanism of the vehicle or to X.’8 own careless driving. 
Surely X.’s widow cannot set up res ipsa loquitur against his employers. The 
‘‘thing’’ was not in their sole control and the fact that X. was employed to use 
the ‘‘thing’’ hardly cures this to enable the doctrme to operate. T o 

Romer, L.J., was more realistic than his brethren. He pointed out (at p. 

that ‘‘the explosion might, if nothing were known about it beyond its 
merè occurrence [which was the case], quite reasonably be attributed to some 
cause or chuses other than negligence by the defendants, including carelessness 
on the part of [the deceased] himself’. He, therefore, doubted whether res 
ipsa loquttur could apply here, and his doubts were, it is respectfully submitted, 
well founded. ; 

The above is concerned with a fairly narrow point: the application of a rule 
to particular facts. The next point is of more significance; it.concerns the 
actual effect, assuming it applies, of the doctrine itself. 

This has been the subject of some controversy but it had appeared that the 
controversy was being resolved in a proper direction. This case throws severe 
doubt on such hopes. l 

The question that has never been authoritatively Getermined is whether the 
doctrine, when it applies, raises a presumption of negligence which the defen- 
dant must*rebut by actually disproving negligence, or whether instead it merely 
calls on him to give a reasonable explanation as to how the accident may have 
happened without his negligence. The distinction is of some importance. 

Although the former more stringent view was taken at one time, more recent 
cases have on the whole supported the latter, more liberal view. Thus, when 

e Southport Corporation v. Esse. Petroleum Co., Lid., ([1954] 2 All E.R. 561), 
was before the Court of Appeal, Singleton, L.J., said (at p. 569) that ‘‘if the 
defendants have produced a reasonable explanation, equally consistent with 
negligence or no negligence, the burden of proving that the defendants were 
negligent, and that their negligence caused the damage rests upon the plain- 
tifs”. And Lord Shaw has even said in Ballard v. North Brisk Ry. Co., 
( (1928) S.C. (EL) 48), that ‘‘fthe expression need not be magnified into a 
legal rule; it simply has its place in that scheme of and search for causation 
upon which the mind sets itself working’. — 

It is with some surprise, therefore, that we read the judgments of the Court 
of Appeal in this case. . , 

Admittedly the defendants did singularly little; they called four expert 
witnesses, ‘‘the result of whose evidence was, after all, that the accident was 
inexplicable’? (per Sir Raymond Evershed, M.R., at p. 186). The very best 
that could be said of the defendants’ case was that they had proffered explana- 
tions of the cause of the accident. some at least of which were consistent with 
the absence of want of care (p. 190). ` an p ' i 

But this would have beer sufficient to exculpate the defendants if the modern 
version of the doctrine had been adopted. It was not. Sir Raymond Evershed, 

M.R., made it clear that he preferred the older more stringent version. He 
said the defendants mugt explain the accident ‘‘so as to absolve themselves from 
the implication of negligence” (p. 188), and he approved and applied certain 
propositions made by Asquith. L.J. (as' he then was) in Barkway v. South 


Wales Transperi Co., Lid.. ({1948] 2 All H.R. 460), (later reversed by the = 
House of Lords), namely, ‘“‘(i) there is a presunfption that the event is ‘eg 
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caused. by negligence and the plaintiff succeeds unless the defendant 
can rebut this presumption; (ii) it is ho rebuttal for the defendant tg show ... 
that the immediate cause... is a neutral event consistent and equally consis- 
tent with negligence or due diligence on the part of the defendafts; and (iii) 
to displace the presumption the defendants must go further and, prove ... 
elter (a) . >. a cause which does not connote negligence on their part but 
points to its absence as more ‘probable or (b) ... that they used all reasonable 
care’ (p. 188). . i i 

The Master of the Rolls recognised that proposition (ii) was in direct con- 
flict with the speech of Lord Dunedin (albeit dissenting) in Ballard v. North 
Beiitsh Ry. Co. (supra) when he said that in cases where the fact of the accident 
is relevant to infer negligence, then if the defendant can show a way in which 
the accident may have occurred without negligence ‘‘the cogency of the fact of 
the accident by itself disappears’’ and the plaintiff must show negligence. But 
Sir Raymond Evershed, M.R., considered that-Lord Dunedin ‘‘had rath 
mind the circumstances which in any given case do, in truth, give zige to the 
proposition res ipsa loquitur than to the consequences which properly follow 
when a cage of res ipsa loqiutur has once been established’’ (p. 190). This, with 
respect, is not easy to follow; for on both views the question is simply: What is 
reqnired of the defendant to displace an initial operation of res ipsa loquitur? 
With the greatest respect, rt is a little unreal to suggest that Lord Dunedin was 
referring to situations where the doctrine never arose at all. 


And so the Master of the Rolls rejected a version of the doctrine which, as he 
said, would ‘‘negative the proposition that the onus (of showing that the 
accident was not attributable to negligence) had been cast upon the defen- 
dants’ (p. 190). The pld version of the effect of the doctrine is thus 
reinstated. 

Birkett, L.J., agreed with this and even Romer, L.J., who had ‘doubted 
whether the facta gave rise to the operation of the doctrine at all, nevertheless 
implied that if they had, the effect would have been to saddle the defendants 
with ‘‘the onus of showing that there had been no negligence on their part”? 
(p. 193). e 

But the most interesting aspect of Moore v. Rk. Fox £ Sons, is that despite all , 
the argument about the applicability and effect of res tpsa loquitur, the Court 
were prepared to and did decide the case on the alternative ground (in the 
case of Romer, L.J., on the sole ground) that the plaintiff had proved negligence 
without the assistance of res ipsa loquitur. The doctrine, therefore, was entirely 
unnecessary. For after weighing the evidence for the plaintiff, combined with 
the failure of the defendants to call two vital witnesres (one of whom— the 


' maintenance man—bore the faintly compromising name of ‘‘Golightly’’), against 


the defendants’ evidence, the Court were satisfied that there had been negli- 
gence by the defendants. l 

Thus in a most striking way the Court of Appeal has shown that the doetrine 
can safely be discarded. In a civil cause the plaintiff has only to show a 
‘balance of probabilities’? in his favour. and if the Court is satisfled that the 
happening of the accident and the surrounding circumstances are more consis- 
tent with negligence than with no negligence, the plaintiff wins. He need 
have no recourse to obscure Latin maxims. As Lord Porter said in Woods v. 

ncan, ([1946] A.C. 410, at p. 435), when discussing the position of Lt. Woods, 
R.N., ‘‘the question is not does the accident itself point to his negligence, but 
is it right on the evidence es a whole to find him guilty of negligence’’! 

Res ipsa loquitur has already disappeared from cases where the facts are 
known (Barkway v. South Wales Transport Co., Ltd. (supra)9. There is no 
reasoii why the doctrine should not also disappear from cases where the facts 
are not known—and thus close a sterile controversy gs to whén exactly it ap- 


‘plies and what exactly it requires of the defendant—L. J. Š 
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é 
Do you abandon the refuse which you place in your dustbin? It is now ‘no 
longer neceasary for lawyers to pause and consider learnedly the legal impli- 
cations of this’ question before replying. It has recently been answered in a 
case which may well be remembered as the Dustmen’s Case. The answer for 
lawyers is “No”. Like most other legal questions this one also does not admit 
really of so simple and clear a reply. The inference may vary with the special 
circumstances of a particular case, but viewed as a general proposition, and 
visualised by experienced householders against the background of knowledge 
of the probable contents of most dustbins, the answer is arresting. The act of 
paang aa in a dustbin is to relegate it to the bin for collection by ti® 
ocal authority. When collected it becomes the local authority’s property. 
There is thus no punctum temporis when the fingers of the dustman may law- 
fully not only separate from our consignment to the bin whatever of its con- 
has money value but also put it aside for subsequent realisation for his 
own efit. Scrap metal and woollen rags, among other items of refuse, are 
apparently Baleable. So much so that the dustmen’s union and the corpora- 
tion concerned had negotiated an agreement for dividing the spoils for the 
benefit of the members of the crews of collectors on the one hand and, no doubt, 
the ratepayers on the other hand. Certain dustmen, however, preferred to fol- 
low a more private enterprise and to effect themselves not only the separation 
of wheat from chaff but also the subsequent sale and realisation. For them the 
ultimate relevance of the negotiated agreement was to remove from the Court’s 
mind any doubt whether they acted with the animus furands that is an essen- 
tial element of the crime of larceny.—L.WJ. 


° MISCELLANY 


During the induction ceremonies for one of the new Supreme Court Justices, a 
PoE women called the Court and asked to be connected with Judge F. The 
telephone operator replied: ‘‘You can’t talk to him*now. He’s being in- 

ucted.’” To which the lady replied: ‘‘What a shame that the army should 

e him just when he’s been made a Judge.” 

+ * + 

A woman called on a lawyer. ‘‘The Army wouldn’t take my husband because 
he had flat feet,’’ she said. ‘‘Can I get a divorce because of his flat feot?”? 

Replied the lawyer, ‘‘Not until you have evidence his feet are in the wrong 
* * i * 

Asked what kind of woman his wife was, a man suing for divorce told the 
Judge: “‘If you were to say to her that a lot of water had flowed under the 
bridge since we first met, she’d say, ‘what bridge?’ ”’ 

+ + oe 
A local lawyer was attending a funeral. A friend arrived late and took a 
seat beside him, whispering: ‘‘How far has the service gone t”? 
' The lawyer nodded toward the minister in the pulpit and sgaid: “He just 
opened the defence.” 

ë a * è 

No Store Decisis. ‘‘From the record it seems that Asheroft’s reason for 
desiring to get tangled up in this litigation was that he was very apprehensive 
that his supply of beer would either be diminished or entirely cut off by the 
action of the Cofirt... Although he has filed a brief in this Court, he has cited 
no case showing that there is any law permitting him to make himself a party 
to a case of this kind... Wẹ are at a loss to know what case he stands on unless 
it is one of his beer casea, but by reason of the fact that our customs, habits, 
and practices do not at any time take us anywhere néar any beer cases, the 
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case that appellant stands upon cannot very well be adopted or approved by 
us,’’—Bland, J.,°in State-v. Chicago, R.I.& P Ry. Oo. , 
* + j + s È 
‘The task of the Judge and the lawyer is to accomplish theeadministration 
of justice fairly, competantly, speedily, impartially, and equally under law. 
By earnestly striving to measure up to our ideals, by improving our stated 
standards of conduct and of competency and by the insistence of the organized 
Bar and the individual Judge and lawyer that those standards shall be main- 
tained, we can and will discharge our duty to the public to bring about that 
constant improvement in the administration of justice which must be our never 
ending endeavour.’’—Chtief Judge Orie L. Phillips of the 10th Cir., U.S. Ct. 
of Appeals. ' 
+ l $ * 
In one of his books, Curtis Bok recalled that in a part of ancient Greece it 
was long the custom ‘that when a man proposed a law in the popular a 
he did so on æ platform with a rope round his neck. ‘‘If his law p ay 
removed the rope; if it failed, they removed the platform.’’ —_ 
f * * + 


A. youff® Peer once asked Disraeli what course of study he had best to take to 
qualify himself for speaking so as to gain the ear of the House of Lords. 
“Have you a graveyard near your house!’’ asked Disraeli. ‘‘Yes,’’ was the 
reply: ‘‘Then,’’ said. Disraeli, ‘‘I should recommend you to visit it early of 
a morning and practise upon the tombstones.’ 

* $ b 

A Judge’s definition of an accident after hearing both drivers’ stories: A 
head-on collision between two stationary cars parked on their own sides of the 
road. 


$ * * 


An ex-service man undergoing an examination for appointment o the police 
force, was asked, ‘‘If your beat was a lonely path through the park, and a 
beautiful young girl rushed up to you and declared that a strange man had 
suddenly grabbed her and hugged and kissed her, what would you do?’’ 

The man replied instantly, ‘‘I’d endeavour to reconstruct the crime.’’ | 

+ * ik i 


Sign over the entrance of the Memphis, Tennessee. trafile ‘Court: Why 

Complaint Think of the Many Summonses You Really Deserve—but Didn’t 
33 
es + + s + 

A man telephoned a police station one night and excitedly reported that the 
steering wheel, brake pedal, accelerator, clutch pedal and dash-board had been 
stalen from his car. A sergeant promised to investigate. But soon the tele 
phone rang again. i 

‘Don’t bother,” said the same voice—this time with a hiccup. ‘“‘I got into 
the back seat by mistake.’’ 

$ + * 

I can recall as a newspaper reporter in 1912 covering the police-court trials 
of women arrested for smoking cigarettes, for shopping without their corsets 
on, for appearing on bathing beaches without stockings, for wearing shorts or- 
slacks, for Kissing in public, for sitting alone in a café, for putting too much 
paint on their faces or cutting their hair too short. 

I actually covered the trials of such-defendants, including another I hesitate 
to mention, so preposterous does it seem today. But I was there im the 
Chicago Avenue police Court to-report the following newsworthy event. In 
-alighting from a streetcar a young woman had revealed an empanse of leg that 
had fired the civic wrath of an onlooker, a secondary sthool headmaster. Forth- 
with he had summoned a policeman, gathered witnesses and efiled a complaint. 
The next day he stood by triumphantly to see the cùprit fined $10 for indecent 
exposure. r S 
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THE DEVOLUTION OF A SEPARATED INTEREST IN JOINT FAMILY 
PROPERTY UPON THE DEATH OF A MITAKSHARA COPARCENER . 
AFTER 1987 AND PRIOR TO JUNE 17, 1956. 


the case of every Mitakshara coparcener who died leaving a widow prior 
to e 17, 1956, when the Hindu Women’s Rights to Property Act was re- 
pealed byr 31 of the Hindu Succession Act, a problem arose firstly as to 
whether he died ‘joint’ or ‘separate’, and secondly as to what, if he died ‘sepa- 
rate’, should be the course of devolution of that ‘divided’ interest in™the joint 
family property. Whether the property had actually been divided by metes 
and bounds might be a matter of some practical importance, but it would not 
(outside Bombay and Nagpur) affect the very substantial legal uncertamty as 
to who was the rightful heir to that part of the deceased’s estate. Since the 
present constitution of Bombay State emphasises acutely the need for certainty 
on this issue, and since the problem arose in practice all over the State as at 
present defined in literally tens of thousands of instances, the present author 
thought it needful to record some reflections upon the probable line which the 
Bombay High Cqurt, or the Supreme Court, might take in settling the far 
from latehtecontroversy that still persists on the point. 

Since much of the law on the subject is well known, it may be recapitulated 
very briefly. The Hindu Women’s Rights to Property Act, 1987 (as. subse- 
quently amended) provided in s. 8(1) that 

“When a Hindu governed by the Dayabhaga school...dies Mtestate leaving any pro~ 
perty, and when a Hindu governed by any other school...dies intestate leaving sepa- 
rate property, his widow, or if there is more than one widow all his widows together, 
shall...be entitled in respect of property in respect of which he dies intestate to the 
same share as a son... Provided...” 
but in s. 8(2) that i 

“When a Hindu governed by any school of Hindu law other than the Dayabhaga 
school or by customary law dies having at the time of his death ‘an interest in a Hindu 
joint family property, his widow shall...have in the property the same interest as he 
himself had.” : 

Every reader will at once recognise the famous crux raised, and it was thought 
settled, in Umayal Acht’s case’ in the Federal Court: is the share or interest 
of a coparcener who has separated from his coparcener or coparceners or from 
a widow or widows who have taken under this same Act [s. 3(2)] ‘separate 
property’ within the meaning of s. 3(1) or is it an interest in a Hindu joint 
” family property within the meaning of s. 3(2), or, on the contrary, is it not 
contemplated in the statute at all, and thus still governable by the old Hindu 
law? 
If the separated interest or severed share of a coparcener, who has exercised 
his right, or has validly had the right exercised for him, to separate in status 
from his co-owners of the joint family property, is ‘separate property’ within 
the meaning of tħe Act, the share will pass to the widow and sons, if any, equal- 
ly. If it is an interest m joint family property it will pass to his widow or 
Widows to the excfusion of jhe sons, if any, If it is neither of these it will pass 


e _ . 1 [1948] ALLR.F.C, 35. 
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kaa to the sons to the exclusion of the widow. The present writer is for the mo- 

e e ment ignoring the special rules enabling the widowed daughter-in-lgw to parti- ° 
cipate in separate property, being rules which are not difficult apply in 
themselves and an unnecessary complication in this present cotmexion. 

It is evident that a satisfactory solution to the question is o the utmost 

. moment, more particularly as in the new Bombay State we now have three 
authorities of concurrent operation, if not precisely concurrent binding power, 
each ‘taking a line corresponding to one of the alternatives set out above. 

Since the Nagpur High Court has disappeared and has been replaced by a 
Nagpur Bench of the Bombay High Court it at once arises for decision whe- 

¢her the existing Nagpur Bench will be bound by Bombay precedents where 

. these differed from the rulings of the Nagpur High Court. It may well be 

- that before these words appear in print the matter has been settled authori- 
tatively, but, in default of information at the time of writing, it is respect- 
fully suggested that the law laid down or likely to be laid down by io 
Bench of the’ Bombay High Court is the law to be applied by the ur 
Bench as well as the High Court itself, and therefore rules of law Wecided by 
the former Nagpur High Court which are in conflict with decisions of the 
Bombas High Court may only be relied upon to the extent that they are In- 
trinsically reconcilable either with existing Bombay Full Bench Answers or 
with Answers which the Bombay High Court in a Full Bench is likely to give. 
The last alternative being a matter of conjecture the law must needs remain 
for the while uncertain, more especially as the former Nagpur High Court was 
notorious for its original and refreshing re-examinations of Hindu law mat- 
ters, and its independent departures in many matters of the first importance, 
especially during the period when Mr. Justice Vivian Bose was in a position 
to make his very special contributions to the development of thjs unique amal- 
gam of caselaw and statutory, law. It may well be that future Bombay Full 
Bench rulings will bear a slightly different stamp from the additional sym- 
pathy with which the decisions of the Nagpur High Court are likely to be 
considered. But we cannot ignore the equally strong likelihood that a Bom- 
bay Ful Bench will remain impressed by arguments which haye hitherto car- 
ried weight in the Fefieral Court and in other High Courts bæides Nagpur. 

In the present article it will not be necessary to do more than to make g 
rapid survey of Dulhkin Nandkumari v. Mst. Bulkan Deu, Umaya Achi v. 
Lakshmi Achi, Bhaorao v. Chandra Bhagabat, Tayi Visalamme v. T. Jagan- 
nadha Rao, and the very recent and intriguing çase of Parashuram Rajaram 
Tiwari v. Hirabai Rajaram Tiwari. The urgent need for a restatement of the 
law will at once emerge. 

In Dulhin Nandkumari’s case? Fazl Ali C.J. and Beevor J. held that the 
property held by a sole surviving coparcener was ‘separate property’ within 
the meaning of s. 8(1). It is well known that a share obtained at partition 
and the joint family property in the hands of e sole surviving coparcener are 
practically indistinguishable. The sole coparcener and the sole surviving co- 
parcener, especially he who has no predeceased coparcener’s widow living, are 
indeed not indistinguishable people, but their powers of enjoyment and to give 
good title are in principle identical. And it is the case that all the argu- 
ments which supported the division bench of the Patna High Court in 
case apply with equal force to a case where the devolution was of a share taken 
at a partition. N, the sole surviving coparcener, had had a son who predecea- 
sed him. N died leaving a widow, three daughters and the widow of his pre- 
deceased son. It was held that N’s widow took under s. 3(1) the same share 
as if she had been a son, and the widow of the predeceased son inherited under 
proviso (1) to s. 8(1) in the like manner as a son of N, Thas N’s widow and 
widowed daughter-in-law each took half the property—a solution which was 
incidentally agreeable to customary law in some parts of South India prior 
‘to the British period. The principal ratto deoideñdi was that the Legislature 
- a (1044) 28 Pat, 808, 0,0, [1945] ALR. Pat. 87, 
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must be held to have exhausted, between s. 8(1) and s. 3(2),sall the property 
of a Mitajshara Hindu, and since the deceased was not joint with any to- 
parcener when he died his property cannot come within s. 3(2) and must 
therefore com§ within s. 3(1). 

An almos identical situation arose in Umaya Acki’s case. Waradacharjar 
J. was strongly impressed by the fact that where a sole surviving coparcener 
dies, leaving property in respect of which he dies intestate, predeceased by a 
coparcener who was a married son, and the property in the said sole surviving 
coparcener’s hands were held to be ‘separate property’, his widowed daughter- 
in-law would have taken a share in the family property as widow under s. 3(2) 
and would now take a share along with the sole surviving coparcener’s ow® 
widow, if any, so that she would own a greater share of family property 
than the senior widow, her own mother-in-law, herself, This possibility wus 
not acceptable to traditional Hindu feeling, and the learned Federal Court 

was of the view that the Legislature never intended such a possibility, 
and accordingly there was a prima facie case for placing the property in 
the hands of a sole surviving coparcener in the category of an interest in joint 
family property. He accepted that the two subsections were intenged to be 
exhaustive of all sorts of property, but his inclusion of this particular type 
of property within the category of joint family property is, with respect, open 
to no little objection: and even if it be accepted as not impractical, it does 
not follow that the same conclusion will be reached with regard to a share 
taken at partition, similar as that type of property undoubtedly is to the sole 
surviving coparcener’s property, for one ratio, namely the peculiar advantage 
of the daughter-in-law, by no means necessarily applies in this case also. The 
learned Judge points out, however, that both the share obtained at partition 
and the property of a sole surviving coparcener are alike, in that the power 
of disposal exists, but in a peculiar form. Both, when contrasted with self- 
acquired préperty, are subject to the important fact that 

“his powers of disposition will become qualified and his interest reduced the moment 
a son is born to him or the widow of a pre-deceased copercener takes a boy in adoption. 
It would not therefore be right to place these three Kinds of on the same footing 
merely on the ground that at a particular point of time, the owner may enjoy unrestrict- 
ed powers of disposttion over them.™ 
A third ratto was that the closing words of s. 8(1) of the (original) Act, viz. 
‘‘devolve upon his widow along with his lineal descendants in like manner 
it devolves upon a son’’ willbe appropriate to the case of strictly self-acquired 
property, in which a son would not take an interest by birth. The language 
of the amended Act is somewhat different, but the scheme remains the same. 

The third rato is the soundest of the three. The first ratio, namely the un- 
natural privilege for the daughter-in-law, cannot be taken very seriously, and 
perhaps for that reason appears last in the judgment, since, as was pointed 
out recently in the House of Lords, we must not assume that the Legislature 
foresaw the possibility of what was proposed as the necessary result of the ap- 
plication of the plain meaning of the words of the statute, nor must we assume 
that foreseeing it they would have thought it ‘inconvenient or absurd. The 
second ratio forces the property of a sole surviving coparcener (or that of a 
separated coparcener, semble) into the category of an interest in joint family 
property, which it patently is not, merely because it is by nature up to the 
critical moment, which is the death of the deceased intestate, potentially co- 
parcenary property. If a separated coparcener’s widow adopts, and the Fede- 
val Court is right, she would (prior to the Hindu Adoptions and Maintenance 
Act, 1956) divest herself to the extent of a half similarly with a sole ivi 
coparcener’s widéw. But, that would equally be the case if the property had 
been his self-acquired property. And in the case of a sole surviving -copar- 
cener who dies lefving no Fidow of a predeceased coparcener, the possibility 

$ See note I? 5 Atorney-Conegal v. - Prince Mines 

4. Atp. 83, Augushis of Hanover, (1957) a W, La- R- Fa, 
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of a divesting otherwise than by the act of the widow herself is ntl, and the 
Federal Court filed to make the necessary distinction. But whatever the 
weaknesses of the second ratie the third is, so far as it goes, sound: the sta- 
tute now says that the widow shall be entitled, in respect of separate pro- 
perty, to the same share as a son: where the property is a share taken at a 
partition or is the property in the hands of a sole surviving copaycener @ son 
dass not take a share, since he has a birth-right. The words ‘same share as a 
son’ strongly suggest that prior to the Act a son took a share on intestacy 
only in the property contemplated: and this can refer only to self-acquired 
property. But, sound as this undoubtedly is, the present writer respectfully 
submits doubts as to the basic supposition of the whole argument. If it is 
fuite clear that the Act was intended to cover all types of property that might 
bo left by a Mitakshara Hindu, then if s. 3(1) is not applicable, s, 3(¢) must 
be. But is this true? 

Bhacrao v. Chandra Bhagaba,® a decision in the Nagpur High Court, con- 

cerned a competition for a share obtained at a partition between the hole 
widows and his grandsons by a separated son. The words ‘separate property’ 
in g. 3(1) were held to mean self-acquired property in the narrow sense of ‘ac- 
quired bæ one’s own exertions’. In this the Federal Court view was followed, 
- and Dulhin Nandkumari’s case was carefully considered and not followed. 
The learned Judges took the view that the Federal Court must be followed in 
its refusal to admit (by inference and in an obiter dictum) that a share ob- 
tained at a partition could be included within ‘separate property’; but they 
declined to accept the corollary, or basic presupposition influencing the Fede- 
ral Court in Umayal Achs’s case, that if it does not come within s. 3(1) it must 
come within s. 3(2). Had it been an interest in joint family property the 
widows would have excluded the grandsons, but the Court awarded the pro- 
perty to the grandsons to the exclusion of the widows. The statute did not 
regulate the devolution of such property, and the unamended Hindy law ap- 
plied, so that widows could only take in the absence of even separated male 
issue. It is submitted that, whereas the members of the Legislature may well 
have supposed that they were legislating so as to control the devolution of all 
the property which an intestate Hindu might own at his death, in fact cate- 
yories of property which were potentially but not actually joint family pro- 
perty were not effectively covered by the wording of the Act, and Bharao’e 
case, however disconcerting, is an attractive decision on pure grounds of tech- 
nique. 

Bhaorao’s case was compared with Umayal Aocks’s case in Tay Visalamma 
v. T. Jagannadha Rao,” in which case the law relating to the devolution of a 
share taken ‘at a partition was again in point, Narasimham and Mohapatra 
JJ. considered that although Umayal Acht’s case was specifically concerned 
with the property of a sole surviving coparcener the topics were closely simi- 
lar. In Subramania v. Kalyanarama Iyere the Madras High Court observed 
that the Federal Court’s decision related only to the property of a sole survi- 
ving coparcener, and stressed that a share taken on a partition was not necee- 
sarily to be classed with an interest in joint family property. But, say the 
learned Orissa Judges,® 

“ On a fair construction of the Act it seems clear that it was meant to cover proper- 

ties of all classes of Hindus whether they are governed by the Dayabbaga law, Mitak-\. 
shara law or customary law... Neither in the preamble nor im any other section of 
ethe Act are found words which either expressly or by implication justify the inference 
that the Act was not intended to be exhaustive so far as various classes of properties of 
a Hindu dying intestate are concerned...” 


Tn their view since the Act was intended to give better rights to women the 
6 a Nag. 465, s.o. [1949] A. I. R. Pat. 508 wase not impliedly overruled by 


Nag. i [1945] A. I. R. F. O. 25, and expremed 
7 [1055] A. I. R. Orima 160. a doubt (OP: col. B) as to the correctness 
8 [1958] A.J. R. Mad. 22. In this osse ofthe view ‘wdopted in this article, 


Brishnaswam{ Nayadu J. held that [1844] 233. 9 Atp. 162, 
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Legislature must have considered the widow’s position when her husband dies ¢ ° 


after separating from a son. 

“A beneficent*legislation of this type should not be so construed as to exclude a large 
claas of Hindu widows from its benefits unless such a construction follows either from 
the express firms of the Act or from necessary implication.”™ . 
The share taken at a partition is always potentially joint family property by 
birth of a son or by adoption. Consequently the Orissa High Court dissent- 
ed from the Madras view, that the share is separate property, and the Nagpur 
view, that it is not governed by the Act at all, and completed what had been 
only dicium in the Federal Court judgment by defining a share of a separated 
coparcener as an interest in joint family property for the purposes of tho 
statute. So far as it goes, it is submitted with respect, this Orissa decision 
correctly implements the attitude adopted by the Federal Court, and must 

d or fall by the correctness of that attitude in itself. 
e Bombay High Court is not without authority on this Bubject. Quite 


apart fronmthe Federal Court decision as completed for this purpose by the ' 


Orissa High Court, a recent decision in Parashuram Rajaram v. Hirabat'' 
(Dixit and Vyas JJ.) serves as an authority for our purpose. The Tksue does 
not seem to have been argued very determinedly, but the decision is nonethe- 
less a precedent for that. F was joint with six sons, and his wife and daughter 
completed the joint family. One of the sons filed a suit for partition and the 
preliminary decree for partition recorded the separation in status of all the 
coparceners (a matter which was subsequently much contended) and provided 
for the partition by metes and bounds of the family properties. Pending an 
appeal against this decree F died, and the plaintiff claimed that his share of 
the family properties was increased thereby. The widow on the contrary 
claimed that her late husband had died joint, notwithstanding the decree to 
the contrary, so that she might take the entire benefit of his interest, and his 
son (together with the other sons) might be excluded from it, and no enlarge- 
ment of his share could take plas. aie. what they envisaged as happening 
is not explained in very great detail, we must pick up the threads of the argu- 
ment as best we may from what were found to be the faets and from the terms 
pf the order.’ 

The plaintiff’ originally claimed a one-eighth share: the sharers being the 
six sons, their father and his wife, the last envisaged as eventually partici- 
pating at Hindu law. On the death of his father he claimed that his share 
should be augmented to one-seventh. The plaintiff appealed from the dismis- 
sal by the Civil Judge of his application for the amending of the preliminary 
decree which had awarded one-eighth upon the ground that F died joint and 
not separate. The plaintiff claimed in the High Court that by reason of his 
father’s death his share was augmented from one-eighth to oneseventh, and 
the only ground upon which such a claim could plausibly have been advanced 
was that F'’s separated share had levolved n equal shares upon all the surviving 
members of the family, so that the widow and each son would take, in the event, 
an equal share in the property. F’s one-eighth was to be divided into seven 
parts, each party was to take one of these, and thus the plaintiff, as an exam- 
, ple of such a succession, claimed his one-seventh of the whole. It will’ be ob- 
served (i) that the right of the widow to her basic one-eighth was due to 
Hindu law and not to the statute—she was potentially entitled to a share as a 
mother or step-mother whose sons were separating from their father; and (ii? 
her right to an augmentation of her own share depended upon s. 3 of the 
Hindu Women’s Rights to Property Act, 1987. 

Two points s¢rike us immediately. If widow and song are found to be 
taking the father’s share equally the only sub-section that can be resorted to for 
the purpose must be s. 3(1). If F’s share were an interest in joint family 
property as the ederal Yourt in a dictum and the Orissa High Court in a 

® 


10, [1955] A. I. R. Orisa 160, 163. 12 Bee pp. 75-8 and 8% of the report, 
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Kk decision have heli, the widow would certainly have excluded the sons (inclu- 


ding the plaintiff) with the effect that the plaintiff’s share could mot be in- 
creased unless the widow died before actual physical partition of,the property, 
in which case her rights at pure Hindu law would lapse, as is well known. 
Bot the Bombay High Court assure us that the plaintiff was indeed entitled 
to.his augmented share, and the order provides for his obtaining one-seventh 
of the family properties. It is thus established in Bombay that the Orissa 
High Court is wrong in attributing a share of a separated coparcener to s. 3(2) 
and the Nagpur High Court is wrong in attributing it to neither sub-section, 
while Madras is right in suggesting that the Federal Court has not excluded 
Sfich a share from s. 3(1), and that a share taken at a partition is virtually 
indistinguishable for this purpose from self-acquired property. A suggestion 
as to a possible solution of the difficulty is appended below, 


In addition to the foregoing, it is evident that there is a clear ne r 
œ 


tween this case and a very strong dictum in the very interesting and c 
vorsial case of Shyamu Ganpats v. Vishwanath Ganpati, in whieh Gajendra- 
gadkar J. and Vyas J. (it will be observed that Vyas J. has participated in 
both judgments) held that when once the Hindu Women’s Rights to Property 
Act has been applied a widow entitled under that statute is not entitled, over 
and above the rights given to her by the statute, to claim a share at a partition 
under the Hindu law relative to a mother’s, step-mother’s or grandmother’s 
rights in such connexions. Gajendragadkar J. said in that case'*: 

u The question of applying the provisions of the Hindu Women’s Rights to Property 
Act arose at a stage when the rights accruing to Saguna and Laxmi in their capacity as 
mothers were in this inchoate form and had not materialised into legal rights at all. If 
these rights had vested in them as a result of the actual partition made between the 
members of this family and then Ganpati had died, different considerations might per- 
haps have arisen. Before those rights could, however, vest in the t¥o widows, Ganpati 
died and the widows are, therefore, driven to claim the benefit of the provisions of the 
Hindu Women’s Rights to Property Act.” 

And also’®: 

“ At the time when the matter is being decided, Ganpati is dead and the only cepa- 
city in which Saguna and Laxmi could claim a share would be that they are widow, 
of Ganpati. Their rights as mothers notwithstanding, they would be given a share to 
which they would .be entitled under s. 3, sub-s. (2), of the Act” 

Thus, although Shyamu Ganpatt’s case concerned a father who died joint, 
whereas Parashuram’s case concerned a father who died separate, the princi- 
ple enunciated by the earlier division bench wilt apply, viz. that where the 
Act of 1937 confers a right, the widow in question cannot thereafter take ad- 
vantage of the old Hindu law. In Parashuram’s case, as in Shyamu Ganpatr’s 
case, the widow had not become absolutely entitled to her share (the one- 
eighth), because the actual partition by metes and bounds, which she was in 
fact resisting with all her might, had not taken place, and in the meanwhile 
the husband had died, and she had become entitled to some benefit under s. 3 
of the Act of 1937. The present writer is far from complaining that the rule 
in Shyamu Ganpati was not applied here, so that the plamtiff might have 


had one-seventh (as one of seven males dividing) plus oneseventh (including N 


the widow among the sharers) of his father’s seventh, while the widow took 
gnly one-seventh of the father’s seventh, that is to say oneforty-ninth of the 
whole estate. He could hardly complain at such a decision not being given 
here, since he had formerly found great difficulties in the principle in Shyamu 
Ganpatt’s case itself.1° And he wishes to put on record his satisfaction, with 
respect, that Mr. Justice Vyas, who was consenting to theeearlier decision, 
has now apparently leaned towards a more traditiorfal approach to the ques- 


tion. e 
18 (1955) 57 Bom. L. R. 807, s.o. [1955] 15 Atp. Ds. è 

A. L R. Bom. 410. e 16 See (1956) 58 Bom. L. R. Journal, 97 
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Thus, satisfied that the widow is truly entitled to het rights both at Hindu 
law and under the Act of 1937, we must enquire whether after all the Bombay 
High Court is right in allocating a share taken at a partition to s: 3(1). First 
of all, there can be no doubt but that a share taken at a partition is separate 
property: bgt what is referred to above as the third rato in Umaya Achs, is i 
decisive. Since sons do not take shares in it upon an intestacy it is not ‘ sepa 
rate’ within the meaning of s. 3(1). Is it an interest in joint family *pro- 
perty? Is, as the Federal Court and the Orissa High Court have thought, 
potential joint family property the same as joint family property for this 
purpose? It is submitted that it is not. The purpose of the terms in which 
sub. (2) was enacted was not merely to ensure that widows enjoyed bettew 
rights in property than theretofore, but specifically to protect widows against 
the ill effects of the operation of the rule of survivorship. Survivorship is in- 
terrupted in their favour. This has been established repeatedly in cases deal- 
Tes. with the devolution of the widow’s interest, and no elaboration is neces- 
sary here. Now in the case of the share taken at a partition it’is self-evident 
that no su®¥ivorship can operate unless the widow herself adopts. The old 
Hindu law did indeed exclude the widow in favour of separated igsue; but 
gince no other person is joint with the husband at the time of his death sur- 
vivorship did not deprive the widow of any power which she had before. No 
husband’s brother, or father, or uncle or nephew was likely to prejudice her 
position; the only persons capable of interfermg with her rights would be 
either har own descendants or her step-descendants. In the majority of cases 
they will be her own descendants who have separated from her husband either 
for their own benefit, or, in rare cases, because of a dispute. Are we sure that 
the Legislature intended to protect her against them? That they intended to 


protect her against a son whom she has gone out of her way to adopt is hardly, 


conceivable. Hegce there is a prima facie ground for assuming that a share 
obtained at®a partition did not in reality come within either a. 3(1) or s. 3(2). 
When a man dies leaving separate property he may or may not leave a will, 
and a sudden death may deprive his wife of valuable material support under 
the old law; if he dies leaving an undivided interest in joint family property 
he always knew that he could not leavé it by will, afd he had grounds for 
supposing that his survivors would maintain his widow. Only in the case of 
a man who has separated or been separated is there a reasonable likelihood 
that the need for special provision for his surviving spouse will occur to him, 
and he can be accused of capelessness if he takes no steps to secure her welfare. 
Hence a reason, why that type of property, should have escaped the activity of 
the Legislature can be found. A construction of the bare words of the statute 
in the light of the preamble and the previously existing law, and the ratio- 
nality of the exclusion lead to the same result: and it is little to the point that 
individual members of the Legislature were under the impression that they 
were legislating so as to affect the devolution of every Mitakshara intestate’ g 
roperty. 

: Thus the Nagpur decision in Bhaorao v. Chandra Bhagabat has much to re- 
commend it, notwithstanding the many contrary decisions elsewhere and when 
a Bombay Full Bench is asked to solve the conflicts of authority it may give 
more weight to that point of view than to those expreased in Bombay cases 
where the issue was not fully argued and exhaustively considered. . 

J. Duxan M. DaREETT. 


GLHANINGS 


° Women In Law 
WHILE statisties show that women in the United States control the majority 
of the nation’s wealth any do the bulk of the family spending, the fact remains 
that it is still a man’s world, and the legal profession, to date, has been no 
exception, although it shows hopeful signs of weakening. Though many are 
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e e yet, to be convineed, there IS a place for women in law. ‘ 

Thus far, it seems to me, government service has offered most opportunity 
for tho woman lawyer as gex barriers there started crumbling sooner than 
elsewhere. A legal background in the family frequently helped launch a 
woftnan lawyer in private practice. But beyond these, few doors except their 

° own,.in private practice, have been opened to date to the female legal practi- 
tioner, and a surprisingly large number of women ventured into that practice 
with nothing but a liking for law, determination, and a venturesome spirit— 
and they succeeded. 

eås to the established law firm, only a few women were able to gain en- 
trance there, sometimes through the back door, as legal secretaries who were 

° at the right spot at the right time when a legal vacancy occurred. 

A law firm, when it has a vacancy, will naturally choose the best material 
available. When it weighs the ability and personality of a man against nae 
of a woman, itefinds them equal. However, it will also consider the poten 
of the applicant. The law firm has three problems; one is to hæing in the 
business, the second is to handle it, and the third is to keep it. 

A womfh can not only handle it but handle it well, and by handling it well 
she keeps it, but can she bring it in? Of that I am not only convinced but 
am equally convinced that her potential in that respect will so steadily increase 
that the progressive thinking law firm, no matter how much evidence of ex- 
treme conservatiam it exhibited in the past, will recognize this fact and will 
not only accept but seek out capable women lawyers as a necessary adjunct of 
the firm for getting business. 

The economic status of women has changed radically. Demands are made 
upon them for ever greater financial contribution to the maintenance of the 
home, be they single or married. Their quest for realization of wherewithal 
for such contributory share led them to a prominent place*in tbe -business 
world. They now not only inherit and control the spending of money but 
they are fast learning to manage and invest it. A peek at the roster of any 
service or business and professional organization gives an idea how diversified 
the interests of women now are and how high on the list of executives are their 
positions in the business firms. A woman joins others in the same situation 
to form women’s business and professional organizations, not because she” 
wants to show the man what she can do or to tell him she intends to give him 
‘a run for his money, but because she recognizes the common problem of wo- 
men today and the fact that only by helping each other can women succeed. 
Having successfully completed, with a professional woman as co-worker, diff- 

` cult organizational projects, she developes a confidence in her professional ability 
and integrity. 

In law, like in anything else, the aptitudes, abilities, and potentials of men 
and women are not always identical. While in some tasks a man may be 
relied upon to do a better job, in others a woman will excel and will enjoy 
and ably perform tasks which men find irksome and irritating. The perfect 
combination, therefore, in a well-established law firm, with a diversified type 
of practice, should be a blending of the two talents. There is a place in law 
for work of women attorneys, to complement that of the men. It is not Men . 
vs. Women, women lawyers hope, but Men plus Women.—C. & C. 


o 
U. N. REPOBT ON TREATMENT OF OFFENDERS 


Tum lesa spectacular, but no less important, achievements of the United 

Nations are frequently forgotten when prominence ig given fo its somewhat 
inconclusive activities in the political field. The report of the United Nations 
Secretariat on the Congress ‘‘On the Prevention of Crime adt the Treatment 

of Offenders’’, held under the auspices of the U Med Nations aj, Geneva in 

the autumn of 1955, befrs witness to the earnest endeavour of some fifty coun- 
„æ tries (not all member States of the United Nations) to exchange their expe- 


VoL. ut]. JobanAL. | 89 


rience in selected fields of the administration of criminal justice and imino- . ¢ 


logy. The*topics for detailed discussion included standard minimum rules tor 
the treatment eof prisoners, selection and training of personnel for penal and 
correctional institutions, open penal and correctional institutions, prison labour, 
and prevention of juvenile delinquency. Far-reaching resolutions were pass- 


ed on these subjects, and while obviously they have no legal force, it is hoped » 


that member governments will give favourable consideration to them so as in 
time to adapt their laws accordingly. The basic principle which is'to govern 
the treatment of prisoners is that there shall be no discrimination on grounds 
of race, colour, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status. This in itself, elementary though 
it is, is a principle frequently disregarded in many parts of the world. An- 
other requirement which, for a variety of reasons entirely unconnected with 
nolitical considerations, is often ignored is the desirability of providing sepa- 
rafé accommodation for convicted prisoners and those awaiting, trial and for 
young and dult prisoners. The standard minimum rules for the treatment 
of prisoners also deal in detail with a variety of matters, such as prison accom- 
modation and discipline and many others, and contain the importamt sugges- 
tion that prisoners. who are nationals of States without diplomatic representa- 
tion in the country in which they are in custody shall be allowed to communi- 
cate with the ae es representative of the State which takes charge of 
their interests, and that similar facilities shall be given to stateleas and refu- 
gee prisoners. i 

With regard to the selection and training of prison personnel, it is suggest- 
ed that the work of prison cfilcers should be regarded—with certain excep- 
tions— as ful]-time employment and that they should be given the status of 
civil servants. The Congress regarded it as important, although there were 
some disdendient voices, that prison staffs should not be organised on military 
lines. This is probably of particular importance in the administration of so- 
called open institutions to the discussion of which much time was devoted. 
Remarkable progress has been made in recent years in increasing the number 
of open institutions in many countries, and an extensten of the open system 
¢o the largest possible number of prisoners is firmly recommended. The Con- 
gress is. however, fully aware of the need for the compilation of adequate 
statistics to judge the results of treatment in open institutions from the point 
of view of recidivism and gpcial rehabilitation. With regard to work’ in pri- 
sons. no conclugion was reached on the desirability or otherwise of making 
work compulsory for prisoners awaiting trial. The United Nations Congress, 
in dealing with the problem of juvenile delinquency, considered it impracti- 
cable to formulate a precise definition which would be universally acceptable. 
The Congress, however, took the matter a little further by stating that ‘“‘the 
discussion and study should include not only those juveniles who have commit- 
ted an act regarded as criminal by the law of their country, but also those 
whose social situation or whose character places them in danger of committing 
such an act, or who are in need of care and protection’’. The specific re- 
commendations which were made are regarded as leas important than further 
‘intensive research into causal infkuences, predictive factors and the resulta of 
preventive treatment so far achieved in member countries. The problem of 
juvenile delinguency is rightly regarded as one which can neither be explain- 


ed by pet theories nor solved by patent cures, and a great deal of further rẹ 


search on a comparative basis is required.—L.J. 


4 


“PARLIAMENTARY PRIVILEGE 


e 
For centuries the Houg#of Commons has regarded itself and been regarded 
by the publi® as the shrine of free speech. Its Members enjoy an absolute legal 
immunity in respect of anything they may say m debate, and when from time 
f 
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to tim’ they say*things injurious to other institutions or individuals the pub- 
lic*accepts this as an unavoidable by-product of the right of free speech. Yet 
it is understandably disturbed when the Commons appears to uge àts traditional 
privilege to quell in the Press the same free expression of views that it demands 
in dts own proceedings. It is one thing to take exception to a dekberate and 
scyrrilous attack on Parliament, and the Criminal Libel Act 1819 makes speci- 
fic provision for the prosecution of a seditious libel tending to bring either 
House of Parliament into hatred or contempt. It is quite another thing to 
employ an ancient and -arbitrary machinery against the editors of popular 
newspapers for the publication of a political cartoon and an unkind paragraph 
im a political gossip column. 

‘‘The only weapons at our disposal’’, said Mr. Balfour in a breach of privi- 
lege debate in 1901, ‘‘are as antiquated as the crossbow and the blunderbuss’’. 
The blunderbuss is a dangerous weapon, if only because of the uncertainty of 
its discharge, and it would scarcely be surprising if as a result of the recent 
cases the conclusion were drawn that to all intents and purposes the House of 
Commons and its Members are immune from public eriticism. 

But is«this the law? A salient objection to the penal jurisdiction of the 
Commons over members of the public is that it has remained static and not 
kept pace either in substance or in procedure with developments in the ordi- 
nary Courts. Many of the precedents quoted by Erskine May date from the 
17th and 18th centuries, when freedom of speech was not accepted as a public 
right and our constitutional customs had not settled into their present mould. 
In the 17th century the House declared it a breach of privilege to fish in a 
Member’s pond or to poach his rabbits or to serve a notice to quit on his tenant, 
and it imprisoned a solicitor for sending a Member an exorbitant bill of costa, 
which ‘‘highly reflected upon the honour of the House’’. Thest examples il- 
lustrate the context in which privilege had its origins. ° 3 

In the 19th century the House devoted a great deal of time to reforming the 
powers and procedure of Courts of Law, but it omitted to amend its own out- 
dated practices. In fact, this branch of the Law and Custom of Parliament 
is still secreted in theeinterstices of parliamentary procedure. Although the 
House long ago resolved not to create any new privileges, it has always re- 
served the right to declare whether any particular conduct amounts to a° 
breach. Yet more often than not the House does not declare one way or the 
other. 

In many cases the Speaker has ruled that there is not a prima facts case or 
the House has rejected a motion to refer a complaint to the Committee of Pri- 
vileges or the Committee has expressed its opinion and the House has taken 
no action either way. It has been said that none of these instances amounts 
to a finding by the House which might constitute a valid precedent. 

There are, therefore, no sure precedents. Equally there are no lawyers to 
argue about them. In this respect there has even been a regression, since on 
a privilege cómplaint counsel were last permitted to appear in the 18th cen- 
tury. The Committee accordingly takes its law either from its own bosom or 
from memoranda and evidence submitted by the Clerk of the Parliaments or 
from Erskine May. In 1946 Erskine May was given ‘‘a radical and compre- . 
hensive revision’’, and the law was restated. ‘“‘Contempt’’ (which is treated 
as equivalent to a breach of privilege) is deflned generally as ‘‘any act or 
mission which obstructs or impedes either House of Parliament in the per- 
formance of its functions, or which obstructs or impedes any member or offcer 
of such House in the discharge of his duty, or which has a tendency, directly 
or indirectly, to produce such results’’. š 

Under the heading of ‘‘constructive contempts’’ itas said that ‘‘indignities 
offered to the House by words spoken or writings published, reflecting on its 
character or proceedings have been constantly puni by both the Lords and 
the Commons upon the principle that such acts tend obstruct tite Houses in 
the performance of their functions by diminishing the respect due to them, 


` 
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Reflections upon Members, the particųlar individuals not being nanfed or 
otherwise indicated, are equivalent to reflections on the House’’. : 

These definifions could be construed with an almost unlimited width In a 
case some years.ago the Committee said that the principles governing contempt 
of Court ware not applicable, although they might ‘‘usefully be referred tq”, 
and they quoted the well-known passage in E. v. Gray ([1900] 2 Q.B. 36). It 
is therefore not easy to say to what extent the law of Parliament recoghises 
‘‘the right of public criticiam’’ or that ‘‘reasonable argument or expostula- 
tion” may be offered against the conduct of Members or the House. Erskine 
May is like Coke—it is very difficult to go behind him. Even if counsel were 
allowed to appear, it has been said that he would not be entitled to argue the 
law. Yet the prohibition of counsel is by no means the greatest of the disabili- 
ties laid upon a person against whom a privilege complaint is made. 

Such a person has no legal rights. He has no right to be heard and no right 
of appeal at any stage. If he is summoned before the Committee of Privileges 
(which consists of ten Members made up according to the strength of the 
Parties in the House) he will be cross-examined by the Attorney-General and 
other talented parliamentary lawyers. He is not allowed to be p t, stall 
less to put questions, when other witnesses are called before the Conran tes. 
He is not allowed to call witnesses himself. The proceedings are tn camera, 
and he is not allowed to take advice if that would involve any premature dis- 
closure of the proceedings, even to a professional adviser. Finally, he, has no 
right, in the absence of counsel or solicitor or ‘‘prisoner’s friend’’, himself to 
address the Committee on the law or the facts) He may, however, be given 
the opportunity of apologising, if he so wishes. If he declines to make the 
fullest use of this opportunity, he faces the humiliation of being called to the 
Bar of the House. d if then he displeases the House, the power of com- 
mittal to the Clogk Tower may be invoked. , 

Thus, although the proceedings are akin to a criminal prosecution, they 
contain none of the safeguards of regular legal procedure, and m a number of 
respects they infringe the rules of natural justice. Is this anomalous juris- 
diction necessary at all, when interference with the work of Parliament could 
so easily be made a statutory offence? Even assuming*the jurisdiction is jus- 

etifled, surely the procedure should be revised in conformity with contemporary 
standards of justice ł—L. J. 


OÉSOENE PUBLICATIONS BIL 

Ir is an offence, punishable by fine or imprisonment, or both, to publish any 
obscene matter, that is to say, matter tending to deprave and corrupt those 
whose minds are open to immoral influences and into whose hands the publica- 
tion may fall (R v. Hicklin (1868) L.R. 3 Q.B. 860, applied in BR. v. Reiter 
[1954] 1 All E.R. 741). Lord Cockburn’s test of obscenity, the defects of 
which have been the subject of much oriticism, will be replaced by a statutory 
definition’ of obscenity, to be found in el. 2 of the Obscene Publications Bill, 
which was given a second reading on March 29. The word “‘obscene’’ is there, 
however, extended to cover publications that unduly exploit horror, cruelty and 
- violence, a definition which would seem to be dangerously vague. The Bill 
seeks to make much needed changes in both the substance and the language of 
the law. Thus, the common Jaw misdemeanour of obscene libel is to be re 
placed by a new statutory offence, all proceedings under the Bill or under tł 
Obscene Publications Act, 1857, are subject of the consent of the Attorney 
General, mens rea is declared to be relevant, and the test of obscenity is made 
dependent on three factors: the dominant effect of the publication, its literary 
or other merit, and the c#ass of persons among whom it is intended to circulate. 
The Bill seeks aiso to amend the law relating to destruction orders, and the 
destruction of obscene pyflications by the customs authorities is made 'depend- 
ent on the ifsue on an order to this effect by a Court of summary jurisdiction.— 
La | | oe 
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i i ABSENT DIRECTOR 


A PERSON who is appointed a director of a company is naturally expected to 
perform the duties pertaining to his office. It is, therefore, usual to provide 
in the articles of gener that if he fails to attend board mee for more 
than a prescribed period he may vacate his directorship. In the relevant 
artide in Table A aac used are ‘‘shall for more than six months have 
been absent without permission’’. The phrase ‘‘absents himself’’ is also not 
uncommon. In Re Lendon and Northern Bank ([1900] W.N. 114), cl 97 of 
the articles provided: ‘‘The office of a director shall ipso facto be vacated... 
e) if he absents himself from the meetings of the directors during a period 
of three calendar months without special leave of absence from the directors’’. 
Wright, J., had to consider in that case whether a director who on account 
of serious illness had been unable to travel and attend board meetings had 
ceased to be a director by the operation of that provision. The learned Judge 
gdid that abserfce might be sufficient to vacate the office of director if no other 
circumstances were shown, but that if the absence was involuntary“it could not 
be said that the director had absented himself. Later, in Re London and 
Northern Bank ({1901] 1 Ch. 728), Wright, J., had to consider the claim of 
another of the same company’s directors to remuneration as a director. On 
that occasion the learned Judge thought there had not been an “involuntary 
abaence’’. In the course of his judgment he said: ‘‘In the construction of an 
article like cL 97 of the articles of this bank it has been held that the expres- 
sion ‘absents himself’ means something more than ‘is absent’... I come to the 
conclusion that [the applicant] physically and medically had an option to at- 
tend or not. If he was afraid that it might be injurious to his health to stay 
in this country, that did not oblige him to go abroad, and under, those circum- 
stances, if he preferred to be certain of his health and to go,abroad, I do not 
think it can be said that he was ‘compulsorily absented’. I should*say that in 
circumstances of that kind he absented himself’’. 

Against the background of law indicated in the London and Northern Bank 
cases (supra), the recent decision of Wynn-Parry, J., in Hayes v. Bristol Plant 
Hire, Lid ({1957] 1 AU ER. 685) may be considered. This was a claim by 
a director of a private company, in which he was a substantjal shareholder,e 
for a declaration that he had been wrongly expelled from his office as a director, 
and that the purported election of another director in his place was invalid. 
The defendants took the preliminary point that the plaintiff had no such pro- 
prietary interest as to enable him to invoke the Court’s equitable jurisdiction 
to grant the declaration and consequential injunctions. Wynn-Parry, J., for 


7 reasons which appear fully in the report, held that he would not be justified 


to stop the action in limine, and proceeded to hear the case. Article 28 of the 
company’s articles of association provided that reg. 88 of Part I of Table A 
should not apply, and that the office of a director should tpso facto be vacated 
if he absented himself from board meetings of the company for a period of 
more than four consecutive months without special leave. The resolution that 
by the operation of that article the plaintiff had forfeited his directorship was 
recorded on December 22, 1955; and in the result the question whether he 
had been validly displaced as a director turned on whether he had absented ` 
himself from a particular board meeting held at Bristol in the previous August. 
Although notices convening that meeting had been dispatched to him at his 


‘London house and Wiltshire home, the first he heard of it was when aroused on 


the morning of the meeting itself, about two hours before it was due to be 
held, by a telephone call from one of his co-directors who enqyired whether he 
would be present. After being given information abeut the meeting and the 
reason for calling it, the plaintiff declined to attend. Wynp-Parry, J., said 
that if the true conclusion on the facts as establishe& by the evidence was that 
the plaintiff was unable, te get to the meeting at the tine fixed, he tould not be 
said to have absented himself. The evidence showed that at the time of: the 


VOL, LIX.) JOURNAL. 98 


call the plaintiff was some fifty miles from Bristol and the journey by road 
would lead him through Bath; being in bed he was not in a bosition to* begin 
the Journey immediately and ‘‘it must not be assumed that he would not act 
in conformity, with the motoring laws of this country’’. In these circumstan- 
ces it could not be said that the plaintiff had had a reasonable opportunity of 
being presegt at the meeting, and it was held, therefore, that the directorstup 
had not been vacated.—L.J. 7 


Wire’s Costs 

A PONT of law which husbands as a class do not readily understand, and 
appreciate even less, is that whereby the legal costs properly incurred by a 
wife in taking or defending matrimonial proceedings are considered to repre 
sent an expenditure on necessaries, so that ordinarily the husband must bear 
them. While in Mines v. Mines ((1957] 1 All E.R. 667) Wilmer, J., did not 
in the circumstances of the case make any order for costs, he did cursorily 
examine the application to this situation of the Legal Aid Açt. Since legal 
aid became gvailable the husband is not in many cases the only source to which 
a wife can look for the means of necessary litigation, but in a proper ‘case the 
husband may still be ordered to secure or pay her costs as an assisted litigant. 
The way the learned Judge put it was that the legal aid fund, having financed 
the wife’s case, is entitled to stand in the shoes of the wife; and he instanced 
for comparison the right of the National Assistance Board to c»aim against a 
husband for the cost of assistance afforded to his wife. (The latter right is, 
of course, statutory nowadays.) There is at first sight some novelty in this 
practical view of the situation. It certainly explains why, as Wilmer, J., goes 
on to say, the fund can be in no better position than the wife, and must lose 
its right to reimbursement if the demerits of the wife’s case are such that the 
Court would* withhold costs from her. In previous cases concerning a bhaus- 
band’s liability for costs the wife’s solicitors have been regarded as contracting 
with the hisband through her intermediation as an agent of necessity (Michael 
Abrahams, Sons & Co. v. Buckley [1924] 1 K.B. 908). The difference possibly 
turns on the fact that there is no contract between the legal aid fund and one 
of its applicanta—8.J/. ` 


Wao ARB ‘‘tHe Pusuio’’ ? 

ALTHOUGH the Court of Appeal’s decision in A-G. v. P. Y. A. Quarnes, 
Lid. (The Times, 16th March), may seem merely to establish the obvious pro- 
position that a public nuisance is a nuisance to the public, in practice it will be 
a useful guide in future cases, which in modern industrial conditions are 


bound to recur. ‘‘The publie” is a conception of varying meanings. Lord . 


Justice Denning’s judgment went further in defining it in its context than the 
classic statement of the difference between a public and a private nuisance, 
which he quoted, that the former affected Her Majesty’s subjects generally 
while the latter affected particular individuals only. ‘‘One has to look at the 
reason of the thing,’’ his Lordship said, ‘‘and say that a public nuisance is ro 
widespread in its range or so indiscriminate in its effect that it would not be 
reasonable to expect one person to take proceedings at his own expense to put 
a stop to it, but that it should be taken at the expense of the community at 
large.” If this statement offends against the petitio principii rule of logic, 
the fault is not in the judgment, but in its subject-matter, which calls for a 
definition of the indefinable. As Lord Justice Romer said, the question is how 
widespread must a nuisance be in order to be a public nuisance, and a nuisance 
to a class of Her Majesty’s subjects was certainly a public nuisance. Their 
Lordships imously dismissed an appeal from an order by Mr. Justice 
Oliver granting an injynction perpetually restraining the defendants from 
quarrying so as to cause stones or splinters to be projected from the confines 
of their guarry®or to aa a nuisance to Her Majesty’s subjects by dust 
and vibratipns.—8.J. : 
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a oy “=. . Now DORMENTETUS ”’ 

(iawyues, and Judges in particular, might be sensitive to any. suggestion 
that they are especially interested in the subject of sleep. Yet any that have 
followed the correspondence in The Times on the virtue of being able to make 
dq with less than the usual period of ministration from ‘‘Nature’s,soft nurse”’ 
must have quickened on reading the lmes— 

‘Qix hours in sleep, in law’s grave study six, 

Four spend in prayer, the rest on nature fix.’’ 
The writers of the letter which quoted this couplet, while they duly attributed 
ether citations, omitted to mention that this was an epigram of Sir Edward 
Coke. (The identity of the sree aon who pointed out that six hours was 
also the duration of the great Chief Justice’s normal day on the bench is logt 
to history.) „As for the modern lawyer, the time ‘allotted for, study of the 
current conundra of his mystery is far too short. The demands of sleep, or of 
prayer, or of nature must pro tanto be denied.—S. 


INSULIN AND DRIVING 


THs respondent in Armstrong v. Clark ([1957] 1 All B.R. 433) was a dia- 
betic, who had suffered his affliction for some twelve years. On the evening 
of August 18, 1956, he took (by injection) his usual and prescribed measure 
of insulin, (followed by a regulated meal, and then went out in his car. Un- 
happily, the injection of insulin over-acted, and he later fell into a hypoglyaenic 
coms, and, while in that state, drove his car off the road. The question put 
to the Divisional Court, by way of case stated, was whether insulin amounted 
to a ‘‘drug’’ within s. 15(1):of the Road Traffic Act, 1980. The answer given 
by the Court was that insulin is a drug within the meaning of thé section, s0 
that the respondent was liable to be found guilty of the offence prescribed by 
that section. It is impossible not to feel a measure of sympathy with the res- 
pondent, but, as Lord Goddard, C.J., pointed out, ‘‘if people happen to be in 
a condition of health that renders them subject to gomg into a coma, or forces 
them to take remedies which may send them into a coma, the. answer is thate 
they must not drive because they are a danger to the rest of Her Majesty ’s 
subjects’’. During the argument the point was raised whether a non-alcoholic 
beverage would be ‘‘drink’’ within the meanings of the section. The Lord 
Chief Justice observed that it was not necessary to consider that point, but that, 
if it were, he would be inclined to apply a ditum of Baron Martin. In a cer- 
tain case, added Lord Goddard, O.J., the bailiff was sworn to keep the Jury 
without meat or drink, or any light but candlelight. A juryman asked if he 
might have a glass of water; and Martin, B., said: ‘‘Well, it is certainly not, 
meat and I should not call it drink. He can have it.’’—DJ. 


JUDICIAL INTERRUPTIONB 


Bors parties complained in Jones v. National Coal Board (The Times, 25th ` 
March) t ‘‘the nature and extent of the judge’s interruptions’’ made it im- 
possible for counsel to put his case adequately or to cross-examine the witnesses 
adequately or effectively. The Court of Appeal found that the Judge, actua- 
ted by the best motives and notwithstanding his acute perception and acknowl- 
edged learning, had interrupted so much that neither party was able properly 
to put his case. The Court ordered a new trial, as it did on tl same day and 
on a similar ground in respect of the same Judge in Bunting v. Thorne Rural 
District Council. . Of him the Court said: ‘‘His mind and hi® speech were sgo 
much at one that, as soon as a thought came to hint at once fonnd voice”. 
Both caseg are likely to be quoted again, and not only in the Court of Appeal, 
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for their exposition of the respective functions of counsel and Judge. Ip this 


country, the Court said, the Judge sits to hear and determine the issues, pot e e 


to conduct an investigation on behalf of society at large, as happens in some 
foreign countries. To illustrate this, the Court pointed out that a Judge was 
not allowed to call a witness in a civil dispute. It was for counsel to examine 
witnesses, ahd to state his case as fairly and strongly as he could, withéut 
undue interruption, ‘‘lest the sequence of his argument be lost.’’ On the 
other hand, the Judge could intervene to clear up & point, to see that the 
advocates behaved themselves seemly and kept to the rules of law, and to 
exclude irrelevancies and discourage repetition. —8S J. . 


Cross-HxXAMINATION AND THE BENCH o 


Not the least interesting of the observations in the judgment of the Court 
of Appeal in. Jones v. National Coa? Board were those relating to cross-examina- 
tion. Interventions by the Judge, the Court held, should be as infrequent as 
possible when a witness is under cross-examination. Cross-examination, the 
judgment continued, loses much of its effectiveness in counsel’s hands if the 
witness is given time to think out the answer to awkward questions; the very 
gist of cross-examination lies in the unbroken sequence of question and answer. 
Further, the Court held, cross-examining counsel is at a grave disadvantage 
if he is prevented from following a preconceived line of-.inquiry most likely 
to elicit admissions or qualifications of evidence given -in chief. Excessive 
Judicial interruptions inevitably weaken the effectiveness of cross-examination 
on both those aspects. An example of the disadvantage to which counsel can 
be subjected in following his line of inquiry occurred in Bunting v. Thorne 
Rural Distyyct Council, when the Judge said to the witness who was being cross- 
examined: ““Be careful, or you will find yourself in a trap,” and also ‘‘You 
are walking straight into the trap.’’ Such observations stultify and ‘frustrate 
counsel in the exercise of their public duties, and thereby diminish the effect- 
Iveness of our system of justice —S.J. ° 


Tye LAW AND OBSOENITY 


Taos who think that the word ‘‘obscene’’ is out of date, and that ours is 
a generation of the pure to whom all things are pure, would do well to consi- 
der the facta given by Mr. J. E. S. Simon, Q.C., Dada denen to the Home 
Office, on the Second Reading of the Obscenity Bill on March 29. Pomo- 
graphic works, he said, were smuggled in packages made to look like bundles 
of newspapers, from which the centre had been cut out. Some came in with 
false book covers. None had the smallest literary value, but they would sell 
at prices up to £7 apiece. Last year forty-two people were convicted of pub- 
lishing obscene libels in England and Wales. They were dealt with either by 
fines, amounting in all to about £1,700, or by imprisonment, which in that year 
ranged from two months to one year. There were thirty-eight destruction 
orders involving in all abont 22,500 postcards, over 8,000 photographs, 1,044 
books (all paper-backed), 966 magazines and 42 spools of film. Although tĦe 
Government took the view that it would be impossible to satisfy a jury that 
the dominant effect of a publication was to corrupt and deprave persons among 
whom it was mended to circulate, as provided in the Bill, if the House gave 
it a second Reading theeGovernment would give what help they could towards 
making it workgble. -It was read a second time and committed to a select 
committes—S.J. Í 
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e o Segual Offences. A report of the Cambridge Depariment of Criminal Science. 


Lonpon: Macmillan & Co. Ltd. 1957: Demi 8vo. Pages ‘xvii+553. 
Price 68s. if i f ? 


His Report embodies the results, of an inquiry started five yearg ago. It is 
baged on a certain number of crimes known to the police during one year occurr- 
ing în fourteen police areas in England and Wales., The main section of the 
Report centres upon 2,000 cases of convictions. An attempt has bean made to 
throw light on the victims ,of sexugl offenders and the modus operands. Consi- 
derations which guide,the Courts in passing sentences have been scrutinized. 
Wedical evidence given’ in various ‘cases Has been fully examined. Over three 
thousand cases involving, heterosexual and homosexual offences are subjected to 
a systematic serutiny. The’ problem of sexual delinquency has not received 


‘ proper attention. Tne aim of the Cambridge enquiry has been to provide facts 


which have hitherto been difficult to ascertain. An effort has been made to 
describe the: methods of the offenders. The Report ends with a compre- 
hensive legal survey of the substantive law and the law of evidefice. On the 
whole the. Report presents. a lucid picture of the depravity of the human mind. 


.It is a very Uluminating record discussing threadbare’ the depth of degradation 


existing in the lower stratum of society. 


The Law Relating to Service in India. Vol. Ul. By N. BARWELL, M.O., Ma, 
of the Inner Temple, Barrister-at-Law, Advocate of the Calcutta High Court 
and of the Supreme Court of India. Bompay: Orient Longmans, Nicol Road, 
Ballard Estate. 1956. ` Demi 8vo. Pages xmiii+234. Price Ra 12. 


Tru is the third volume entitled the Law Relating to Service Jn India: the first 
Volume dealt with the law of Master and Servant, and the second Wolume with 
Service in‘ Industry. It deals with the law regarding Government servants, their 
conduct and conditions of service; removal, discharge, or dismissal ; constitutional 
remedies open to them ; provisions for appeals, ete. Relevant extracts from the 
statutes, rules and regulations have been given. References to all Acts and 
Rules germane to the subject have been freely referred to. The principles dise 
cussed have been illustrated by apposite quotations from recent judicial deci- 
gions. The rules governing the Police serviee and the Railway employees have 
been separately noticed. The subject-matter is lugidly explained and all im- 
portant points are carefully brought out. Government servants will find this 
volume very useful. 


Indian Election Law. By P. R. RAMCHANDRA Rao, M.A., B.L. HYDERABAD: 
Rachana, Moosa Ram Bagh. Roy. 8vo. Pages p.4-281+ 1x. 


Tos is a commentary on the Indian law relating to elections to Parliament 
and the State Legislatures. The Acts of 1950 and 195] with subsequent modi- 
fications have been incorporated. The Rules framed under these Acts have also 
been given. The electoral provisions of the Constitution of India, the Delimita- - 
tion Commission Act, the States Reorganisation Act and the Bihar and 

est Bengal (Transfer of Territories) Act are all given to increase the utility 
of the book. Members of Legislatures will find it useful. 
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UNIVERSITY LAW*' C. 


Misconceptions as to the objects of a university school of law have, been rife, 
The belief is still cherished in some parta of the world that the job of-the law 
department df a university is to turn out lawyers, competent to.practise.- This 
is impossible. No law school could produce ready-made advocates and soli- 
citors—it is” certainly not done by the professional schools in London. But 
even if it could be done, it would not be the university ’s sole objective. The 
university is concerned primarily with education, not with imparting profes- 
sional expertise. At the same time, ‘the university need not be ashamed of 

itself if it incidentally gives vocational training—if, that is to say, it becomes 
generally recognised that a university education and. not: rote-learning is the 
best foundation for the exercise of a profession. The general aims of a univer- 
sity education are to indoctrinate the student with a respect for truth; to 
develop the student’s powers of reasoning until his’ actual performance coin- 
cides with his potential capacity; to help him to work on his own; to direct his 
mental development primarily through study in a limited field (e.g. law, litera- 
ture, medicine) ;,and to provide a general approach and environment tending 
to enhance *he degree of culture and civilisation of evéryone coming into con- 
tact with it. This is of course to look at the university from the under- 
graduate’s point of view. It is also essential that the academic staff (not 
necessarily all of them) should engage in research and publication, and it is 
desirable that there should be a post-graduate student body. 

e Developmg the student’s powers of reasoning means nothing more preten- 
tious than persuading him of the validity and practical catalan of logical 
processes. One hears a lot about ‘legal reasoning’ and of the special training 
required to become capable of participating in it. This is eyewash. . There 
is valid reasoning and there is invalid reasoning about law or anything else. 
Legal reasoning does not exist: unless it refers only to logical-reasoning about 
law, or is used as a cover-phrase to disguise specious pleading. 

Many lawyers will throw up their hands in horror at the idea that the com- 
mon law is logical. Deciding by experience and compromise rather than by 
logic has gained a strange reputation as a peculiarly British virtue. Logic 
has been looked upon as generally foreign and therefore inferior, or especially 
French and therefore rather naughty. But experience is not opposed to logic. 
Experience is one of the premises from which a logical argument can proceed, 
and experience is valueless if reasoning based on it is illogical. When reason- 

‘Ing is criticised as being too logical, what is generally meant is one of three 
thmgs: (1) the reasoning is illogical; or (2) the premises are false; or (3) 
the conclusion is inconvenient to the critic. Of course, no matter how 1 ica] 
your reasoning, if you start from false premises it is purely a matter of luck 
whether or not you arrive at a correct conclusion. Large numbers of inno- 
cuous proprietary dispositions are held invalid nowadays by the Courts in con- 
sequence of perfectly logical reasoning which leads to the conclusion that the 
dispositions are contrary® to public policy. This conclusion resulta from per- 
fectly logical reasoning based on various premises, including premises that 
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no girb is too yopng and that no woman is too old for childbearing. (This 
would alarm a gynaecologist—and many husbands—but to a property-lawyer 
it is axiomatic). It is this premise, and not the logic, which is to blame for 
the conclusion that a factually harmless or even praiseworthy ‘gift must be 
treated in law as vitiated for infringing the economic interests of the commu- 
nity. It is unfair to criticise logic for leading you from a false star¥to a wrong 
finiah, The example‘ should serve to illustrate not that logic is not necessary 
but that it is not everything. Powers of reasoning can be developed on the 
basis of any data, correct or fantastic, but true results can be guaranteed only 
when commencing from true premises. So also true results can be guaranteed 
when commencing from true premises only when the reasoning process is logi- 
cal. The lawyer must aim to be an accurate observer of facta and a logical 


A law school from any other university department is simply the 
subjects selected for primary study: the body of knowledge which the student 
upés as a basis for his education. The aim of the study of law ig no more to 

ember a list of rules than the study of history is learning a string of dates. 
A misconception which is to be found even amongst non-legal university 
teachers is that law lectures consist of the reading out of laws and explana- 
tions of their relation to other laws. If this were all that happened it would 
not be worthy of a university. Of course legislation is considered. But the 


ee ati for university students generally—not just lawyers. What dife- 
rentiates & 


_ meaning of legislation is often a matter of great dispute; not all our law is 


laid down by statutes; and there are wide areas of uncertamty. Extremists 
of the American school of realism would deny that there is any such thing as 
a rule of law. A narrow but striking piece of evidence that law is not clear- 
cut technicality is that in every case in every appellate Court in the common- 
law world at least two tenable but inconsistent arguments are’ addressed to 
the Judges. The Judges cannot decide cases merely by knowmg ‘the law’ and 
applying it. A lawyer must not only be proficient in the legal syntax of his 
own system: he must strive to know other systems of law, and to be philoso- 
pher, sociologist, economist, chologist, and much else besides. 

No doubt the first task of the student of law is to familiarise himself with 
legal syntax. He must learn the legal vocabulary. This is more than just 
jargon: it is a technical language, each technical word or phrase serving to? 
denote a concept which could be described in colloquial speech only by the 
use of a cumbersome number of words. The lawyer must know his basic con- 
cepts, and how legislators (including Judges) have used them in the decision 
of actual disputes. A certain amount of sheer memory work is unavoidable 
in any course of education. The learning by heart of some basic matters 19 
essential. Even the extreme realists of the American school must accept Bome- 
thing of that nature. They define law as consisting of what Judges will pro- 
bably do as Judges, which in their view may be influenced by a good breakfast 
or a hangover as well as by the citation of legal authorities. Even this involves 
the acceptance at least of rules of law determining who are Judges. But ac- 
quisition of a working familiarity with legal syntax is not itself the object of 
the university study of law. It is merely a prerequisite. Legal concepts and 
legal language are only the means employed by lawyers to express at any given , 
time the commands which give effect to social requirements. To learn the 
eommands and be content with that.is to become a mere purveyor of verbal 
formulas. Such people are not useless, and some lawyers do make a living 
on that accomplishment. But it is not scholarship, and, I believe, has never 
sufficed to carry anyone to the top rank of the bar. Other talents are needed 
besides. 

' The university student of law cannot avoid being A student of legal philo- 
sophy. HBlven if no separate course called ‘legal philosophy’ is included in 
the curricylum, the student must be brought faceto face ¥ith philosophical 
problems in his reading and in his discussions. of an topic. «He is bound 
to consider’the nature ‘and purposes of law, the nature of justice, and the re- 
ei \ 
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lations between justice and law. He is bound to consider the relations bet- 
ween positive law, natural law, and religious precepts; and when, if ever, any 
of them slfould be obeyed; and why. He is bound to consider the relations 
between munitipal law and international law. He is bound to consider the 
relations between law andy force and morals. Every student must be aware 
of the majo? contributions ‘to legal philosophy from ancient times to the pre- 
sent day, and he must tackle the problem of evolving criteria for evaluating 
them, and for evaluating rules of positive law. 

Some lawyers will retort that I am confusing what the law is with what the 
law ought to be, and that practitioners are concerned only with what the law 


is. To this there are several replies. First, a university law school is now 


concerned solely with training practitioners. Secondly, if legislators are to 
be included within the ranks of legal practitioners, their business is to be con- 
cerned with what the law ought to be. Thirdly, there is no such distinction: 
the law as it is and the law as it ought to be are inseparable. Hvery judgment 
In & case where opposing views of the law are submitted to the Judge involves 
a choice by kim of what the law ought to be. Every time a Judge follows 
(or rather, extends) one line of authority rather than another he makes a 
policy decision. Even the advocate arguing for a particular result is to some 
extent propounding a view of what the law ought to be. If the law as it ig 
were his sole concern, he would not be there arguing. He and his learned op- 
ponent are intelligent experts who could agree on what the law was if no element 
of choice as to what it ought to be entered into their reckoning. Every writer 
of a legal treatise must colour his analysis of what the law is with argument as to 
what it ought to be. Otherwise his book would be confined to a few non-contro- 
versial generalisations. It would then be of as much value to legal student and 
ee alike as would a pocket edition of the twice-times table to a nuclear 
physicist. ° 

Of course J am ‘aware that most. practising lawyers spend much of their time 
In Court presenting clear-cut cases, or cases involving dispute only as to the 
facts. J am aware that they spend many of their office hours copying standard 
forms of conveyance. But the acquisition of these skills, important and difficult 
as they are, is not synonymous with the university study ef law. 

The lawyer must be a sociologist too. The student of law must be a student of 
its antecedents and effects. For the evaluation of rulea of law it is not, enough 
to be learned in the verbal formulas and in philosophical thought. The same is 
true of the evaluation of pro for reform. The evaluator must know the 
facts of the situation ney Neen and he must have a pore idea of how 
relevant behaviotr is affected by legal rules. In the daily work of government, 
scientific observation and analysis are frequently eschewed in favour of amotion 
or intuition. i , - : 

Here is an example. In the United Kingdom since the war there has been 
widespread worry about the in ing rate of divorce. Bishops, Judges, peers 
of the realm, marriage guidance conieillers and people like that, assured every- 
one else that something was wrong. Common sense, Intuition, emotion, a govern- 
ment committee—in other words the whole catalogue of substitutes for scientific 
thought—could only deprecate the deplorable state of affairs and first, 
that marriage should be made more solemn, and, secondly, that divorce should 
be made more difficult. Instead of jumping in with answers derived from 
speculation in a comfy committee room, and based on his own limited expe- 


rience, the legal sociologist would have ascertained some facts and asked some® 


questions. Is an increase in the divoree rate itself contrary to social policy, 
or does it offend only if it represents’ an increase in the number of broken fami. 
lies? More divorges do not necessarily mean more broken families. Divorces 
may have increased for one or more of the following reasons (among others) : 
(a) introduction of legal aid, thus allowing separated couples to formalise their 
new position; (b) an incregge in the number of families in which the parents 
are married;e(c) a ora of public disapprobation of divorce: some com- 
munities attach more to divorcee than to separation. If the substantial 
J : 
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probldm is to difninish the number of divorces, then the efficient answer may 
he’ to make divorce more difficult or abolish it altogether. The e result 
could be achieved by abolishing marriage. If the substantial problem is to 
diminish the number of broken families, the efficent answer may still be to 
complicate divorce : evidence would then be necessary to show that easier divorce 
led spouses to hasty. marriage or to slackness in their efforts to m & success 
of the matrimonial regime. Is there any evidence that there are more broken 
families per family in Nevada than there are in Rome? It may be that the 
law of divorce is irrelevant to the rate of breakdown of family life. Possibly 
the most fruitful approach would be to improve housing conditions, to cut 
“Wistances between residence and place of work, to reform education, or some 
other step unconnected with the rules of matrimonial law. Only a legal socio- 
logist could give intelligent advice on that. 
‘ology has won the day over guesswork in the fleld of criminal law—as 
se the character of the recent argument in England about capital punish- 
+—but this has been largely due to the efforts of psychiatrists, probation 


’ officers, and other non-legal social workers of all kinds, and against the stiff 


opposition of some of the Judges. Few fields of law besides that of crime 
will attract the mterest of the layman. 

Legal sociology is an essential part of the study of law. That does not 
mean that nobody besides lawyers is entitled to immerse himself in the socio- 
logy of law. Nor does it mean that the law school will be neglecting its rightful 
function: it will be fulfilling it. Every lawyer in his daily practice; every 
lawyer invited to sit on an investigating committee; every lawyer asked to 
advise government; every Judge;—all must be interested in the future of the 
law. And eventual practisers of the law or not, every university law student 
must strive to become a legal sociologist before he can claim a legal education. 

What this adds up to is an attempt to support those leaders of professional 
and academic thinking in the legal world who see law as a policyesciance. In 
the words of Professor McDougal, ‘The time has come for legal realism to 
yield predominant emphasis to policy science, in the world community and all 
‘ta constituent communities. It is time for corrosive analysis and inspired 
destruction to be supplemented by purposeful, unremitting efforts to apply 
the best existing scientific knowledge to solving the policy problems of all oug 
eommunities.’ 

I have been concerned to stress that the training of practitioners is not the 
primary fonction of a university school of law. „That is in any case a train- 
ing that only apprenticeship and experience can give. Nevertheless, it is ur- 
gently submitted that the sort of education envisaged in this outline will be 
the securest foundation upon which to superimpose professional skill. People 
who pride themselves on being practical men sometimes look with derision upon 
theory. It will often be found that they are not as practical as they think, or 
that they have a grasp of theory to which they do not admit, or that the sub- 
stantial object of their criticism is unsound theory. If any legal theory is 
found not to accord with the facts, then the theory is wrong. Seorn should 


. not then be poured upon all theorising: scorn should be reserved for those 80- 


called academics who react by tailoring their facts to fit their theories. Con- 
versely, once the validity of a theory has been established, he is not a practical 
man who ignorea it. The path of the progress of the common law gleams with 
the glory of those who were practical theorists. To put the matter only at its 
blatant bread and butter level: advocates are everywhere to be found who have 
presented. a case to their own satisfaction, unaware of further arguments which 
a more profound acquaintance with legal theory would have suggested to them. 

Throughout the history of the common law, great practisioners have been 
great theorists as well. Naturally, it is possible #0 name highly successful 
barristers whose grasp of law has been negligible, or a negligible factor im their 
success—usually made up for brilliant technique oratory and cross-exami- 
nation, as in the cage Marshall Hall. Conversely the ranks® of non-prac- 
titioners have sometimes supplied great legal theorists. Jeremy Bentham is 


o 

an outstanding example—and incidentally an example of f theorist «whose 
proin impact is still being felt—more than two hundred years after ehig 
irth. But the most striking thing about the common law is the degree of 
coincidence df great theorists and great practitioners. anvil, Bracton, 
Lattleton, More, Coke, Ellesmere, Bacon, Hale, Hardwicke, Mansfield, Buller, 
Blackstone," Erle, Jeseel, Halsbury, Birkenhead, Evershed, Denning: there’ is 
a short list of names;spanning the twelfth to the twentieth century. K în- 
cludes merely a few of the geniuses of legal theory who were also Judges. 
Every one of these was a Judge, and several were Chief Justice or Lord Chan- 
eellor. The list could be continued indefinitely. $ 

By ‘legal theory’ I mean to designate all study of law otherwise than by parte 
cipating in the actual work of a lawyer’s office or of Courts or other. adjudicat- 
ing bodies. The course leading to the English Bar Final Examination is just 
as much theoretical as the type of university approach about which I have 
been speaking. But it is theoretical on a narrower front than this university 
approach, and therefore of leas practical value to the intending practitioner. 

o future advocate and solicitor who has been through a university law 
school has not merely acquired a firm basis upon which to build his later com- 
Pee in advocacy, advice, draftamanship, or adjudication, He has also 

tted himself out with a general equipment for the task of becoming an officer 
of justice and a leader of a civilised community. 

Sometimes a law school has to meet attack from a different quarter. Both 
inside and outside universities there are proponents of the view that law is 
too technical a subject to form the basis of a liberal education. It is, however, 
very doubtful whether there could be anything in the claim that some subjects 
are more cultural than others. It all depends on the approach expected of the 
student. Some teachera have found it quite possible to drudge through 
dreary technicality about the finest flowerings of English literature. Mr. 
Danny Blanchflo¥er, the Tottenham Hotspur half-back, recently demonstrated 
in a series of broadcasts on the B.B.O. ‘Children’s Hour’ that lectures on foot- 
ball can be characterised by pursuit of the highest ideals of scholarship. The 
study of the law in a university lacks no justification. Properly handled, it 
can provide an unexcelled liberal education for all who are up to its standards, 
yhether they propose to have any professional connection with the law after- 
wards or not. I have been at pains to persuade that analysis of legal syntax is 
not alone the study of the law. But it is an indispensable part. ‘Technique 
without ideals may be a menace, but ideals without technique are a mess; and 
to turn ideals into effective “vision, in matters of law, calls for passing those 
ideals through 4 hard-headed sereen of effective legal technique. ’’ 

A university law school should not be and never is populated entirely by 
undergraduates who intend eventually to pursue a career in the private practise 
of the legal profession. But the presence in the Jaw school of a fair proportion 
of students who are there on the road to becoming practitioners contributes a 
vital element to the legal education obtainable in the university. 

What I have outlined as the task of the university student of Jaw sounds a lot 
to take on. Lawyer, philosopher, sociologist, economist, psychologist crimino- 
logist, penologist, political scientist, historian, and other things besides. That 
.seerns impossible for one man. So it is: if perfection is sought. But the object 
of the study of law is not to ensue profound intimacy with all branches’ of social 
knowledge. That is the goal to be presented to the student as a vision towards 
which he must fight his way. Hveryone will be satisfled if he is modestly 
nearer to it when he graduates than he was when he entered the university. 
He will have done all that is expected of him if the graduand has mastered the 
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social scientists for expert assistance. l l 
To attain even this reasonable-sounding objective, the undergraduate will have 
to put- forth an exhaustiff and unceasing effort. But there will be plenty of 
time for the indoor and outdoor recreations that make university life the most 
/ 


102 THE BOMBAY LAW REPORTER. [VOL LIX. 
e 


enjoyable on There will be plenty of time too to acquire the store of 
classic legal humour that is the universal stock of the common-law wosld. Stories 
told by English barristers about English Judges are told in d as tales of 
Irish Judges. No doubt when ‘there has been a law school in Singapore long 
enough the same stories will be told of Malayan Judges. There,is one tale 
ich every law student in England hears in his first week, so I might as well 
get in with it now. For some considerable time before and after the turn of 
the present century there sat upon the Chancery Bench a hasty Judge, Keka- 
wich J., who was right so seldom, they say, that his children were given Jam 
for tea if ever daddy was upheld in a higher Court. On one particular occa- 
“tion, counsel for an appellant from one of Kekewich J.’s decisions opened his 
‘ease in the Court of Appeal with the words: ‘My Lords, this is an appeal 
from a decision of Kekewich J., but there are other grounds.’ 

It ig‘now incumbent upon me, I think, to say something about methods of 
ge ae law jn a university. A distinction between curriculum and teaching 
methods, while seemingly neat and attractive, is illusory. That same policy 
Which guides you to a particular syllabus may also suggest certain methods of 


- putting it across. I yield to no one in my championship of academic free- 


dom, and it is clear to me that, when a lecturer is given responsibility for a 
course, the choice of how to run that course is entirely within the discretion 
of the lecturer. Accordingly what I refer to now are the teaching methods I 
should like to see and not those anyone ig going to impose on anyone else, 

So far as the object of the university law school is not merely to train 
memories, there is little place left for the orthodox type of lecture. The death 
knell of the magisterial lecture was sounded by the invention of the printing 
press, but the senile tradition still totters around the cloisters. There is no 
need for university law schools to pretend that each man must scratch his 
own parchment or mark his own slate. There are a ee legal fictions al- 
ready. Why ask a scholar to declaim to an audience of seriveners what a 
would-be olar can read in a book? Books abound. That is where the 
lecturer has learned. No doubt there are advantages of oral exposition, such 
as the lasting impression left by a lively character, or the sheer hedonism of 
listening to a master f eloquence. But authors can be effective in these ways 
too. And the disadvantages of the formal lecture are too serious to be pué 
aside. Of these, the chief is the resultant tendency of the weaker student to 
rely on his lecture notes to the exclusion of other and more accurate sources 
of information. One of the most shocking things to be seen in a university 
libr is rows of students copying out in more aesthetic handwriting the notes 
they have just scribbled hurriedly in a lecture room. Other disadvantages 
include time-wasting (reading is quicker than listening, and lectures need pre- 
paration), the fostering of a master-pupil relationship between don and under- 
graduate, and the fact that the student cannot turn the lecturer back a page 
and go over and over again and again a passage whose significance he has not 
yet appreciated to his own satisfaction. l 

Of course, books have their disadvantages, You can’t ask them questions. 
And if they ask you questions you can’t discuss the answers with them. For 
these purposes teaching in the flesh is important, but that does not justify 


lecturing. What are needed are more and more discussion groups, tutoriais, 


case-classes, seminars, or whatever it may be fashionable to call them. Lectur- 
jng, in my submission, can be justified on one ground only, and that is, that 
the lecturer ‘has ideas which are not to be found in printed form, and which 
cannot be communicated efficiently in a discussion group. This is a minute 
factor. Original ideas do not occur in profusion even to university lecturers. 
When they do, they should publish them. If they cannot pilish, or pending 
publication, they may be able to inform students of their ideas through dis- 
cussion groups. To the tiny extent to which that does not take care of matters, 
T should favour lectures. More than that: I sho beg for them. 

This means that in the ideal law school, the studen would make the library 
his centre, and there he would read his legislation, law reports, and his ether 
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materials, and that is how he would acquire his basic knowl and ideas. Of 
course, ha must get out of the university frequently too, to make a first band 
° acquaintance with the institutions he is studying, The student of the Courts 
and their procedure must visit the Courts and watch them at work. The 
student of. constitutional law must listen in the legislative assembly. The 
student of land law must learn his way around the registry of deeds. Tho 
student of criminal law must see the work of a forensic science laboratdry. 
Examples could be multiplied. Yet another aspect of the work of a law student 
is his periodic icipation m moots—invented cases in which several students 
argue points of law as if they were counsel appearing in the Court of ope 
I hope we can prevail upon the kindness of the judiciary to provide a bench am 
some of these occasions, as is done in London. But whatever he does—whether 
he reads a law report or an article, or visita a prison, or argues in a mogt—every 
activity of the law student should be followed up by as many discussion groups 
as are necessary to capture every aspect of legal education involved. Thig calls 
for imaginative and evocative teaching, for the difficulties of students are in- 
finitely varfous, and are often not known even to themselves. Shy students 


must be induced to enjoy talking and to air their problem unselfconsciously. \. 


students must be persuaded to question every proposition put before 
them. The minds of unruly studenta must be disciplined, and the disorderly 
body of their piecemeal knowledge must be offered system and classification, 
To ask that these tasks should be undertaken through the medium of. the case- 
class or discussion group is to demand of the teacher a mental and nervous 
effort of the highest order, far exceeding that inherent in the preparation of 
the most erudite series of lectures. This is a difficult way to but it is 
effective. The aim of a university school of law is not the ease and comfort 
of its lecturers and students: its aim is their education. ! 

University schools of law have many facets which cannot be examined clogely 
during this one lecture. They are-no legs important for that. A university 
law school must be a centre of legal research. It is only in the universities that 
this work is done on an organised and scale. Denning L. J. has even 
seen the universities as the source of the new equity to replace the sporadic 
equity of the Ohancery. Research into the law, and pablication of the results, 
is a task which is dispensable to the administration of ati and to legislation. 
It also heightens the reputation of the university concerned, attracts students 
from outside the parish boundaries, and makes the local graduate more accept- 
able in far places. It infects the entire standard of the school, and has its 
impact even on the fresh freshman. 

Research into the law of the moment frequently gives birth to proposals for 
ita reform. This does not mean that the gole object of legal research is evalua- 
tion, though comment and criticism will undoubtedly be addressed by someone 
to all rules of law. Indeed, one of the benefits to accrue to Malaya eventually 
from its school of law will-be a larger amount of scholarly criticism of its legis- 
lation and the persistent subjection of the decision of local Judges to scrutiny 
in friendly hostility. Sometimes, though, a more modest achievement must 
satisfy. Merely to shed new light on the context and significance of old judg- 
ments and legislation constitutes a worthy object of legal research. Even when 
- scholars do suggest law reform, it must be remembered that political partisan- 
ship is not an academic or a legal function. A university lawyer,may be a 
passionate politician, but that is no part of bis university duties. A legal scho- 
lar may advocate reform, but as scholar his obligation is to present all the argt- 
ments on all sides as far as he can see them. 

I should like to end with a word about standards. When I arrived in Singa- 
pore I was surprised—in a sense, agreeably surprised—to find concern in some 
quarters as to whether the University of Malaya could provide.a law course of 
as high a standard as-is offered by law schools in the United Kingdom. Let 
there be no doubt about hat. When the LL.B. gets going it will be.a degree 
yielding préde of ray 20 other in the world. misgivings arise from 
another source. A ible danger is pressure from outside to lower standards. 
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‘An ungent need Hor graduates has led before in other places to demands for 
more and more degrees to be conferred on more and more people. The result is 
a delusion. Instead of more graduates helping to lead the community towards 
a glorious future, you get more third-rate graduates helping the community 
to drift towards their own third-rate standards. It is better to have fifty well- 
trdined people than five hundred half-baked incompetents. A persðn who has 
hd no.education will not generally suffer from those pretensions of great in- 
tellectugl power which are a risky attribute of the illeducated. The fine 
Merdeka Bridge could not have bean built by sketchily trained engineers. Nor 
can the future social structure of a progressive society be soundly built by 
a ne engineers of any but the highest order. To that end you need the 

est law school you can get. This is no luxury: it is a necessity; no country 
has ever been able to afford to do without it. 


yf x 


E GLEANINGS. : 


LIABILITY FOR Aors OF [INDEPENDENT CONTRACTOR 


A master is liable for the wrongful acts of a servant in the course of his 
employment. One good reason for this extensive liability is that the master has 


_ the legal right to control the work of the servant: not only to decide what is 


to be done, but also how it is to be done (Mersey Docks and Harbour Board v. 
Coggins and Griffith (Liverpool) Ltd., [1946] 2 All E.R. 345). 

The fact is often overlooked that there is a further principle of the common 
law, established on the highest authority, which may render a man liable for 
the acts of an independent contractor. By an independent contractor, we 
mean anybody who does work for a man, but is not his ‘‘servant’’ ‘nm the tech- 
nical sense. Normally an independent contractor is a skilled tradesman—an 
engineer, an electrician, a plumber, a stevedore—who renders services for re- 
ward: but, for the purpose of liability to third parties, neither skill nor re- 
ward is an essential. The one necessity is that the independent contractor 
should do work for the employer which he would otherwise have to do for® 

What, then, is the criterion for liability in such cases? The general rule 
was formulated by one of the most distinguished-common law Judges of the 
nineteenth century, Lord Blackburn, who said in Dakon v. Angus ((1881) 6 
App. Cas. 740, at p. 829): ‘‘A person causing something to be done, the doing 
of which casts on him a duty, cannot escape from the responsibility attaching 
on him of seeing that duty performed by delegating it to a contractor’’. 

Dalton v. Angus turned on the right of support claimed by a neighbouring 
building. The landowner could not excuse himself from liability for with- 
drawal of support by saying that the actual work was done by a contractor. 
Similarly, the contractor’s employer has been held liable where the work in- 
volved interference with the surface of a highway (Penny v. Wimbledon Ur- 


` ban Council, [1899] 2 Q.B. 72); repair of a lamp overhanging the street (Tarry 


v. Ashton, (1876) 1 Q.B.D. 314); the taking of flashlight photographs in a` 


cinema (Honeywill & Stem, Lid. v. Larkin Bros. (London’s Oommerotal Pho- 
ogra ), Lid., [1984] 1 KB. 191) or testing a gas-leak (Brooke v. Bool, 
[1928] 2 K.B. 578). But these are only instances, and the rule is general in its 
scope. It has to be shown, in the first place, that the work entrusted to the 
contractor involves by its very nature a legal duty, which be a strict or 
absolute duty, or merely a duty of care. In either , this duty rests on the 
amployer, and he is liable if the contractor fails to perform it. The rule was 
reaffirmed recently in emphatic terms by Lord O.J.? in the Court of 
Appeal in Mulready v. J. H. and W. Bell, Lid., ([I9IN 2 All H.R.215), a case 
which concerned the duties arising under the Buildi tions. 
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On the other hand, although ths employer is liable for the M of the con- 

tractor in the direct execution of the work’ which gives rise to the duty, he is not 


liable for fegligence in incidental matters, for example: negligent driving.in - 


bringing a loaf of material to the site of the work. This is ‘collateral negli- 
gence’’, a PO ae og 

The duty ‘of an occupier of Naar is to take reasonable care to protect an 
invitee from unusual danger of which he knows or ought to know: ([ndermhour 
v. Dames, (1866) L.B. 1 C.P. 274). When, therefore, the occupier brings in a 


contractor to do work which may create an unusual danger, or to remove an: 


existing danger, it is at once clear that the occupier’s duty-is mvolved in the 


nature of the work. Moreover, any kind of work may create a danger, and thes» 
more esoteric and technical the work may be—electric wiring, for example, or - 


repairs to a lift—the greater the risk involved. It was, therefore, entirely 
logical for the House of Lords to reach the conclusion that the occupier is liable 
for the default of a contractor. This decision was reached in Thomson v. Cre- 
min, ([1958] 2 All H.R. 1185), a case about structures erected im the hold of a 
ship, which Was decided in 1941 though not reported at the time (perhaps 
because of dislocation due:to air raids), and was re-discovered and reported 
twelve years later. 

In his speech Lord Wright said: ‘‘The duty of the invitor towards the invitee 
is, in my opinion, a duty personal to the former, in the sense that he does not 
get rid-of the obligation by entrusting its performance to independent con- 
tractors. It is true that the invitor is not an insurer: he warrants, however, 
that due care and skill to make the premises reasonably safe for the invitee have 
been exercised... This is only an instance of the general rule which was stated 
by Lord Blackburn in another connection in Dahon v. Angus”. i 

It may be noted that, besides Lord Wright, the House included Viscount 
Simon, L.O., and Lords Thankerton, Romer and Porter, and judgment was re- 
served for three months. Viscount Simon L.C., referred with approval to a deci- 
sion by the Court of Appeal to the same effect in Wilkineon v. Rea, Ltd., ({1941] 
2 All E.R. 60), where in turn Luxmoore LJ., had approved the view expressed 
in Pollock om Tort. (Technically, perhaps, the opinions òf their Lordships were 
ebiter, but the House was affirming the decision of the Court of Seasion on the 
point, counsel had conceded that he could not argue the contrary, and their Lord- 
ships made a special point of declaring that the concession was rightly made.) 

Surely it requires strong afguments to challenge such a distinguished array of 
authority! Why, then, has it become fashionable to disparage Thomson v. Cre- 
min as if it were not a genuine article, but inferior in some way to cases reported 
promptly in the Appeal Cases? Why, for example, does Judge Oharlesworth, in 
the latest edition of his authoritative work on Negligence, refer to Thomson v. 
Oremsn with marked lack of enthusiasm as a case which turned on its facts and 
ought not to have been reported? And why do the Law Reform Committee, in 
their Third Report (Occupiers’ Liability) (Cmd. 9305), para. 52, also disparage 
the decision? The only reason put forward—in the briefest of terms—is that 
the occupier’s duty is to exercise reasonable care, and that this is sufficiently dis- 
‘charged by employing competent contractors. This misses the whole point. 
Certainly the duty—vwhoever performs it—is limited to reasonable care: but 
that means reasonable care by the person (occupier himself, servant, or agent» 
to whom the duty is entrusted. Lord Wright expressly said in Thomson v. 
Cremin that the competence of the contractor was irrelevant. k. 2 

The Occupiers® Liability Bill, now passing through Parliament, can be eriti- 
cised in a number of respécts, and may prove, like the Law Reform Act of 1934, 
to be one of those» well-meaning pieces of law reform which muddle the law in- 
stead of improving it. Perhaps its most serious defect is that it. adopts the Re- 
port of the Law Refo mmittee on this particular matter. 


qe 
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Clause (2) ($ (b) of the Bill reads as follows: ‘‘ Where damage is caused to a 
visitor by a danger due to the faulty execution of any work of gonstruction, ° 
maintenance or repair by an independent contractor employed e occupier, 
the occupier is not to be treated without more as answerable for the danger if : 
in all the circumstances he had acted reasonably in entrusting the work to an 
independent contractor and had taken such steps (if any) as he reasonably ought 
in érder to satisfy himself that the contractor was competent and that the work 
had been properly done’’. 

The practical effect of this clause, if it is passed, will be that a plaintif will 
i fail against the occupier unless it can be shown that, to the occupier’s know- 
` ledge, the contractor employed was incompetent. This may quite possibly de- 
prive the plaintiff of any remedy at all, as it is not certain that the contractor 
owes a duty to the plaintiff when once he, the contractor, has left the premises. 

All the attempts which are being made at the present time to reduce or elimi- 
nate vicarioug liability, and other forms of strict liability, are based, it is sug- 
gested, on a fallacy introduced by text-book writers on tort during the last half 
century. The fallacy is to suppose that the law of tort is a kind bf moral code, 
so that no defendant should be held liable unless he is personally blameworthy. 
This is roughly true of the criminal law, which therefore msgists on mens rea. 
On the other hand, the object of the law of tort is not to punish wrongdoers, but. 
to award compensation to injured persons where it is just to do so. Liability 
therefore depends to a great extent on who had control of the source of danger. 
Many fine old pillars of the common law rest on this foundation: for example, the 
custom of the realm with regard to the escape of fire, liability for animals, the 
great leading case of Rylands v. Fletcher, ((1868) L.B. 8 H.L. 8380), liability 
for permitting a nuisance, and vicarious liability for servants and agents. The 
relevant principle is qué senit commodum, sentire debet et onus: the person 
who owns and enjoys a thing should also accept its liabilities. . 

There are good practical reasons for giving to persons injured by dange- 
rous premises a remedy against the occupier in all cases, whether the negli- 
gence was that of the occupier or of his servants or agents. The injured 
person does not know, in the first instance, whether a contractor was employed 
or not: he does not know the terms on which the contractor was employed or 
whether he was competent. All these matters are well-known, to the occupier, 
who, if sued, can at once bring m the contractor by means of a third party 
notice. The occupier may be unlucky if the contractor is insolvent and there 
ig no insurance: but who ought to carry this risk, the occupier who engaged 
the contractor, or the innocent third party? ‘ 

In Scotland the, Lord Justice-Clerk, Lord Thomson, has made some com- 
ments which are much to the point on the analogous question of an employer’s 
liability. In Donnelly v. Glasgow Corporation, (1953 S.C., at p. 122), he said: 
‘The personal responsibility which the law lays on the master in respect of 
plant covers the activities of any person whom the master employs to provide 
the plant ... one of the reasons behind the development of this branch of the 
law is to give the workman the advantage of being able to go directly against 
the master’’. 

Lord Atkin has similarly pointed out that, where there is a statutory duty; 
occupiers cannot complain if they are made primarily liable: they are the per- 

esons in control, they can impose conditions upon contractors on the premises, 
and they can take indemnities from them: see Smith v. CammeR Lard & Oo., 
Lid., ((1989] 4 All E.R. 381). 

In conclusion, where is the common law being led to by current tenden- 
cy to reduce the whole law of tort to a duty to do phat is “reasonable in the 
circumstances??? Everybody has different views of what is ‘‘reasonable’’; 
Judges are no more infallible than anybody else on ‘“reasén’”? and ‘common 
sense’’; and the object of law is to establish kn d definite rules which 
represent an accepted and uniform standard of onableneas. Any other 
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system means that the law loses all certainty, and cases are decided adcérding 
to subjective bias. It used to be a reproach against the Chancery that cakes 
were decided gecording to the length of the Chancellor’s foot. There is an in- 


law.—_ LJ. “®& e 


JUDICIAL [INTERROGATIONS 
The points of general interest to the legal profession in the recent decisions of 


the Court of Appeal (Denning, Romer and Parker L. JJ.) ordering new aa a 


the cases of Jones v. National Coal Board and Bunting v. Thorne Rural Dis 
Counch (The Times, March 26) will be found in the judgment of the Court read 
by Denning L.J., in the first-named. of these cases. The matter relates to the 
roles assigned by the law and practice of this country to Judge and Counsel in 
the trial of actions and aroge out of complaints made of the Judge’s interven- 
tions in the course of the trial The Court of Appeal pointed out that no one 
could doubt that his Lordship, in Intervening as he had, was activated by the 
best of motives. He was anxious to understand the details of a complicated 
case and asked questions to get them clear in his mind; he was anxious that the 
witnesses should not be harassed unduly in the eroes-examination and interven- 
ed to protect them when he thought necessary; he was anxious to investigate 
all the various criticisms that had bean made against the defendant board to 
see whether they were well founded or not; and himself took them up with the 
witnesses from time to time; he was anxious that the case should not be dragged 
on too long and intimated clearly when he thought that a point had been sufi- 
ciently explored. All those were worthy motives on which Judges daily inter- 
vened in the conduct of cases, and had done for centuries. 

The Court of° Appeal was nevertheless quite clear that the interventions, 
taken together, were far more than they should have been. In the system of 
trial evolved m this country the Judge sat to hear and determine the issues 
raised by the parties, not to conduct an investigation or examination on behalf 
of society at large, as happened in some foreign countmies. At the same time 
-@ Judge was not a mere umpire; his object above all was to find ont the truth 
“and to do justice according to law; and in the daily pursuit of it the advocate 
prayed an honourable and necessary role. If a Judge descended into the arena 

e was liable to have his vision clonded by the dust of the conflict—per Lord 
Greene, M. R., in Yu v. Purl, (172 LLT. Rep. 114, 118; (1945) P. 15, 20). 
AJ udge was not allowed in a civil dispute to call a witnees whom he thought 
might throw some light on the facts; he must rest content with the witnesses 
called' by the parties. It was for the advocates to examine the witnesses, and 
not for the Judge to take it on himself, lest by so doing he appeared to be 
favouring one side or the other. And it was for ‘the advocate to state his case 
as fairly and strongly as he could, without undue interruption, lest the sequence 
of his argument be lost. 

The Judge’s part in all this, Denning Ld., continued, was to hearken to 
the evidence, only himself asking questions of witnesses when it was necessary 
. to clear up any point that had been overlooked or left obscure, to see that the 
advocates behaved themselves seemly and kept to the rules laid down by the 
law; to exclude irrelevancies and discourage repetition; to make sure by wise 
intervention that he followed the points and could assess their worth; and 
at the end to make up his mind where the truth lay. If he went beyond that 
he dropped the mantle of a Judge and assumed the robe of an advocate. ‘‘Pa- 
tience and grawty of hearing”, as Lord Chancellor Bacon had said, ‘‘is an 
essential part of justice ;eand an overspeaking judge is no well-tuned cymbal.’’ 
Such were our standards. They were so high that we could not hope to attain 
them all the time. In the very pursuit of justice, our keenness might outrun 
our sureness and we Hin trip and-fal. That was what had happened here. 
A Judge of acute pe tion, acknowledged learning and actuated by the best 
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of metives had E himself intervened so much that one of the parties 
—nay, each of them—had come away complaining that he was not able pro- 
perly to put his case. The Court of Appeal thought that these complaints were 
justified —L.T. ' 


e : —————— ' og 


DROPPING THE PILOTS 


' Onw of the many innovations of the Companies Act, 1948, was the provision, 
contained in s. 184, that notwithstanding anything in its articles, or in any 


* «agreement with the director concerned, a company might validly remove 


a director by ordinary resolution. This section does not apply to a director of 
a private company holding office for life on July 18, 1945 (and there are con- 
siderable numbers of such directors), but otherwise it applies quite universally. 
Frequent use has been made, or has attempted to be made, of this section, not- 
ably in the Chinese Enginsoring and Mining Co., Lid. dispute last year (where 
the opponents of the existing Board were ultimately successful and in the 
Gordon Hotels, Lid, dispute this year, where the board has emerged victorious. 


What are the difficulties facing the opposition? Of course it is first of all 
essential that they should own or control, or otherwise be certain of, sufficient 
voting power to pass the ordinary resolution when the matter comes to be tested. 
They will clearly thus be in a position to requisition an extraordinary general 
mesting of the company under s. 182 of the Act, for all that this requires is 
that the requisitionists should hofd not leas than one-tenth of such of the paid 
up capital of the company as at the date of deposit carries the right of voting 
at general meetings of the company, or, in the case of a company not having a 
share capital, that the requisitionists should represent not læs than one tenth 
of the total voting rights of all the members having a right toevote at such date. 


It is not, however, sufficient for the opposition merely to requisition an 
extraordinary general meeting; for ‘‘special notice’’ is required of any reso- 
lution to remove a director under a. 184, or to appoint somebody in his place 
(seo sub-s.(2)). Thiserefera back to s. 142, whereunder ‘‘special notice’’ en- 
tails that notice of the intention to move the particular resolution has been given 
to the company not less than twenty-eight days before the meeting at which if 
is moved. ‘‘Notice of the intention to move’’ is in this connection an awkward 
phrase: what is really required is ‘‘notice that the resolution will be moved’’. 
For the wording of the section as it stands suggests forcibly that the notice 
must be given by the actual person who proposes to move the resolution in 
question. He may, however, fall ill before the meeting takes place, or be other- 
wise unavailable at that dete—which, ex hypothesi, since the meeting is to be a 
requisitioned one, is not known in advance—and thence it is a wise precaution 
for a notice of intention to move under this section to be given by A., and 
similar notices to be given by B., C. and D., m case for any reason the previously 
named persons are unable to move the resolution in question. 

This special notice is of course separate and distinct from the notice which 
requisitions the extraordinary eral meeting; and whilst it is possible to 


combine ths two, it is not possible to do so with any real ease. The requisition: 


will merely state that the requisitionists desire the holdmg of a meeting to con- 

ider the resolutions which are set out in the notice: it is not possible neatly to 
trame the requisition so that the persons signing it at the same time give notice 
of their intention to move those resolutions. 


It does not, however, appear to matter whether the special notice follows or 
precedes the requisition: in all cases it ought to give notic of the movers’ 
intention of moving the resolutions at the next generaf meeting of the company. 
Otherwise if, as actually happened in one case, another meetivg of the company 
precedes the requisitioned meeting, the right of that meeting to consider the 
resolutions will be a matter of considerable doubt. 
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We have, of course, already noticed that the special notice [a to be given 
to the company not lees then twenty-eight days before the meeting at which the 
resolutions Are to be moved. As only ordinary resolutions are in question under 
g. 184, the length. of notice for the meeting is only fourteen days (under s. 183 
(1)(b)). Accordingly, the ultra-cautious give the special notice first, and then 
wait a fortntght before requisitioning the meeting. This is not, however, neces- 
sary, since s. 142 itself provides that if, after notice of intention to move "a 
resolution has been given to the company under thet section, a meeting is called 
for a date twenty-cight days or less after the notice has been given, the notice 
shall be deemed to have been properly given. In other words, the directors in 


office cannot spike the guns of the opposition by calling a meeting within thew» - 


twenty-eight days and then point out that the length of the special notice given 
was insufficient to enable the resolutions to be moved. 

What can the directors in office do to remain in office? There will, of course, 
be a battle of circulars, and, mdeed any director who is threatened has a statu- 
tory right to have his case (at reasonable length) circulated to aH the members 
at the company’s expense. Such battles are, however, a subject on their own. 
The directors can, if they are so minded, make use of a curious omission im 
g. 182, the section dealing with requisitioned meetings. 

On receipt of a requisition, the directors must, within twenty-one days from 
the date of the deposit of the requisition, proceed duly to convene a meeting; 
and, if they do not do go, the requisitionists can themselves then convene the 
meeting, but no meeting so convened may be held after the expiration of three 
months from the date of the deposit. Whilst the directors must thus proceed 
to convene the meeting within the twenty-one days if they do not wish to leave 
the initiative to the opposition, there is nothing which lays down an upper time 
limit for any guch meeting. On the wording of the section there ig nothing to 
prevent them from convening a meeting within the twenty-one days to be held 
five years hence! Of course, if the special notice has been properly framed, 
there can be no possible object in convening the requisitioned meeting for any 
date later than that of the next annual general meetmg, which must be within 
fifteen months of the last one (s. 181(1)). But not imfrequently the opposition 
just fails to make its point at an annual general meetifig, and encouraged by 
éts near success takes up the challenge again immediately thereafter. By this 
method it could be kept out of office for at least another year. 

There is another possible gambit which the directors might employ. Section 
184 speaks of the removal of ‘‘a’’ director, thereby clearly meaning ‘‘a parti- 
cular’’ director, Let us suppose that the board of the company consists of A., 
B. and CO., and that special notice is duly given to remove each of them, and an 
extraordmary general meeting duly requisitioned for the purpose. Shortly 
before the meeting, A. resigns and Mra. A. is co-opted to the board, B. then 
resigns and Mrs. B. is co-opted, and similarly with C. and Mrs. C. What now 
becomes of the resolutions? They are to remove directors who are no longer 
directors of the company, and to appoint others in their places. The whole 
object of the exercise would appear to be stultified. 

Of course, two obvious considerations spring to the mind. In the first case, 


it might be possible to attack the validity of the co-options as not being bona ~ 


' fide and in the best interests of the company. This might succeed in some cases, 
but not necessarily in others. Secondly, in the case of a company with articles 
which require the directors to retire by rotation, the opposition can in any 
event make its mark at the annual generat meetings of the company. But there 
are plenty of companies whose articles do not include that salutary safeguard. 

Finally, it is tọ be observed that nothing in s. 184 is to be taken as depriving 
a person removed thereynder of compensation or damages payable to him in 
respect of the termmation of his appomtment as director, or of any appointment 
terminating with*that of director. Hence, so long as the existing Board are 
careful to pyovide th ves with fixed term service contracts not terminating 
ipso facto with their pe from office: (as is the case ‘with a managing direc- 
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tor appointed ortho board under reg. 107 of Table A) there will always be the 
e solace of damages for wrongful dismissal, even though, since the decision of 
the House of Lords in British Transport Commission v. Gourley, ([T955] 3 Au 
E.R. 796), income tax has to be taken into consideration.—L.J. ° 
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NALE OF EORET PROGRESS 
Rears in patents or copyright are in the nature of a monopoly, and a sale of 
such an asset is governed, for tax purposes, by much the same considerations as 
ewthe sale of any other capital asset. The owner of a secret process stands In a 
very analogous position; he has not a monopoly at law, but a monopoly m fact, 
which arises from the possession by him of the secret knowledge of the process 
that he is carrying on. If he sells his secret process, or if he surrenders his 
quasi-monopoly by making it public to the world, the money he receives in pay- 
ment therefor ts a capital asset (Handley Page v. Butterworth, (1933) 19 Tax 
Cas. 328). Even partial disclosure to a limited class of persons, as i Evans Medt- 
cal Supplies, Lid. v. Moriarty (Inspector of Tazes) ([1957]) 1 All E.R. 336), 
may safeguard the consideration from liability to tax, and the payment received 
for the parting with the information may retain its character as capital asset. 
The cases on patents, for example, Margerison v. Tyresoles, Lid., ( (1942) 25 Tax 
Cas. 59), show that it is not a sufficient answer to a claim to treat money received 
as capital that only limited and non-exclusive rights were ted, and precisely 
the same principle applies in the case of secret processes. Ae koner L.J. pointed 
out in the Evans Medical Supplies’ case, ‘‘the difference between sharing a secret 
process with the world and sharing it with only one organisation is undoubtedly 
a difference in degree, but it can not be regarded as a difference ip kind; in the 
former case a capital asset is destroyed, whilst in the latter case its value is per- 

manently diminished or injuriously affected’’—L.J. 
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Insamiy and Criminal Law. By B. K. BHATTACHARYA, M.A, LL.B. (CAL.),® 
PH.D. (Lonp.), Bargisrer-at-Law. CALOUTTA: S. C. Sarkar & Sons 
(Private) Ltd., 1/0, College Square. 1956. Demi 8 vo. Pages xxvi+114. 
Price Rs. 6. : 


Tos book deals with the complicated problem of criminal responsibility of 
insane and other mentally afflicted persons. Section 84 of the Indian Penal 
Code is modelled on the rules laid down in the well-known McNaghten’s case. 
The learned author points out that Indian law and practice are to some extent 
different from their English counterparts. Although in Indian as well as in Eng- 

- lish law with regard to insanity the burden of proof is on the accused, a relaxa- 
tion of insistence on rigorous proof on the side of the defence marks the trend of 
recent decisions. This is in line with the recommendation of the Royal Com- 
mission on Capital Punishment (1953). The Commission recommended a com- 
plete abrogation of the McNaghten rules. Indian Judges have, from time to. 
time, expressed dissatisfaction with the wordings of section 84 of the Indian 
Penal Code. The learned author suggests to hand over the decision of the issue 
g? insanity to the Judge sitting with the jurors as assessors. It is difficult for 
untrained jurors without proper guidance to understand the evidence submit- 
ted to them and to return a reasonable verdict. The main argument of this 
book is that the McNaghten rules are too narrow. In Bnglang the rigidity of 
the McNaghten rules has been broken down under thp pressure of discoveries 
made by science. The whole subject is discussed with angie T and cla- 
rity. The revelations which the learned author makes are shocking to a degree. 
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Consiviutiona? Developments in India. By CHARLES Henry fumxcanprowtcs, 
BARRIETER-AT-Law, Professor in International Constitutional Law at the 
University of Madras. Bomsay: Oxford University Press. 1957. Demi 
8 vo. Pages®55. Price Rs. 12. l 
InN this book constitutional developments in India are discussed along with 

debates of the Constituent Assembly. Problems of Constitution-making antl 

the issues arising in the Courts of constitutional practice are intimately inter 
woven and the learned author has skilfully discussed the two processes. The 
extent to which the debates in the Constituent Assembly have'been utilised in 

interpreting the Constituiton has varied, and the learned author puts forward a 


plea for consistency im matters of interpretation. The issues of Preventive ea 


Detention, Fundamental Rights, Freedom of Press, the Directive Principle of 
State Policy and the structure of the State with reference to the States Re- 
organisation Act are fully and carefully discussed. The Indian Constitution 
is formulated after close study of the English Constitutional law and of the Con- 
stitutions of Canada, Australia, and the United States of Ameriea.. We have 
no doubt thet constitutional lawyers and political scientists will find in this 
book an mdependent and impartial examination of many problems connected 
with constitutional Jaw. l 


The Land Problem of Reorgamised Bombay State. By Q. D. PATEL, M.A., PED., 
Land Reforms Implementation Officer. Bompay: N. M. Tripathi (Private) 
Ltd., Princess Street. 1957. Demi 8 vo. Pages xvm+466. Price 
Rs. 12.50 np. 


Taw book deals comprehensively with the problems affecting land revenue, 
survey and settlement, land tenures and other matters pertaining to land. 
Land problem is a complicated subject but it is presented here in a lucid style 
with proper statistics. The learned author sheds ample light on the practical 
solution of the problem. He has gathered factual data of great importance, 
and has discussed the whole land problem on a scientific basis and carefully 
pointed out the way of solving it. Land problems of the different units of the 
Bombay State are not the same. The complexity of thé problem is enhanced 
hy its diversity. The learned author has fully succeeded in dealing with the 
problems relating to the Jand systems, land tenures and tenancy. He has dis- 
cussed these problems from the historical, legal and administrative aspect and 
has made suggestions for thp future pattern of the land system and land 
reforms. The requirements of Government, administrators, agricultural eoo- 
nomists, political and social workers are carefully considered. We have no 
doubt that the book will be very useful to every one who has anything to do 
with this extremely complicated land problem. 


Foreign Precedents and Constitutional Law. By Prorrssor PRÀDYUMNA 
K. TEPATE, Faculty of Law, University of Delhi, Parker Fellow, Columbia 
Law School, 1955-56. Roy. 8 vo. Pages 29. 1957. 

Tam is a very able article published in the Columbia Law Review dealing 
with foreign precedents and particularly American constitutional precedents. 
It has been aptly said that ‘‘Foreign precedents, especially from countries with 
similar institutions and aims, are springs of mature wisdom. One may obsti-, 
nately refuse to drink from them at one’s own cost or, at times, at another’s 
cost.” In cases relating to constitutional law the establishment of the right 
rule is of paramount importance. The learned writer aptly quotes a very illu- 
minatmg passage from ‘‘We the Judges’’ hy Mr. Justice Douglas of the 
Supreme Court of Amerfca, viz—‘Our constitution states principles rather 
than rules; and t#e principles written in general terms, are designed not for 
one era only put for vicigsitudes of time. The constitution is a compendium 
not a code; a declaratioy of articles of faith, not a compilation of Jaws.’ The 


b 
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importance & ed to American constitutional precedents by C$urta in Eng- 
land, Canada, Australia and India-is briefly discussed. On the whole, the 
article displays considerable research and deep scholarship and exptains lucidly 

‘the effect of foreign precedents in connection with the constitutibnal law. . 


e, i d 


The Elements of Constiutional Law. By K. 8. COOPHB, M.A‘, LLB., ADVOCATE 

o.8.), High Court, Bombay, and B. K. Dasa, B.A., LL.B., ApvocaTs, High 

‘ Court, Bombay, Professor, New Law College, Matunga. Bomsay: Lakhani 

Book Depot, Girgaum. 1957. Second Hdition. Demi 8 vo. Pages 311+-80-+- 
x. Price Ra. 7-8-0. 


Wa welcome the second edition of this book on constitutional law, the first 
edition of which was sold out in the course of a year. The book deals with the 
entire course prescribed by the Bombay University for constitutional law in 
the First LirB. Hxamination. The whole topic is divided into three parts. 


Part I deals with the Constitution of the United Kingdom; Sovereignty of 
: Parliament; position of j 1 


Proceedings the Crown; Cabinet vern- 
ment; Constitutional Conventions; Rule of Law. Part H deals with Separation 
of Powers; Federalism; and Fundamental Rights. Part II deals with the 
Constitutions of the United States of America, Canada, the U.S.S.R. and 
Switzerland. All topics pertaining to constitutional law are skilfully and 
Iucidly explained and references to case-law have been fully given. The book 
has deservedly become very popular with students of law and we unhesitating- 
ly congratulate the learned authors on writing it in order to lighten the burden 


` of students in grasping the correct principles of a complicated branch of the law. 


Trials of Evans and Christie. By F. TENNYSON JESSE, author of ‘‘Murder and 
ite Motives’’. Lonpon: William Hodge & Co. Ltd, 86 Hatton Garden. 
1957. Demi 8 vo. Pages c+379. Price 30s. 


Tha trials of Hvafis and Christie show how an innocent person sometimes 


- meets his death on the gallows. The great importance of this trial lies in the 


fact that Evans was not guilty and was wrongly executed, whereas Christie, who 
was subsequently discovered to be a multiple murderer, was the chief witness 
against Evans. Chirstie was subsequently tried ang hanged. The tragic sequence 
of events is clearly unfolded by the learned editor in her Introduction which 
covers 94 pages. The history of these two trials shows how, even with a legal 
system carefully designed to get at the truth and safeguard the accused, with- 
out anybody being to blame, a miscarriage of justice occurs. 


‘Al Indio Digest, 1951-1955. Part IL By N. T. RAGHUNATHAN, M.A, BL, 
Advocate, Madras. Mapras: The Author, l, Deivasikamani Mudaliar 

_ Road, Royapettah. 1956. Double Crown 8 vo. Pages xI-+1598. Price 
Ra. 75. 


Wr welcome the second Part of this well-known Digest. The first Part was 


, reviewed in January, 1957. The novel arrangement of this Digest affords 


great assistance to those who refer to it. No pains have been spared to make 
the Digest extremely comprehensive. Scientific classification is its scheme, 
perfect accuracy is its key-note. The Supreme Court was established m 1950 
and, therefore, a Digest for 1951-1955 is of great utility to the Bench and the 
Bar. The printing and get-up leave nothing to be desired. 
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THE PRINCIPLES OF IMMUNITY OF THE PROPERTY OF FOREIGN 


SOVEREIGNS OR STATES. 


It is well settled in International law that the person of the foreign Sovereign 
or the Head of a foreign State as well as his or the Sovereign State’s property is 
immune from the jurisdiction of municipal Courts, unless such Sovereign or Staté 
submits to jurisdiction. The main basis of this immunity is the principle that 


one Sovereign power cannot exercise jurisdiction over another Sovereign power ;_ 


it can only do so over inferiors. Par in parem non habet imperium. This princ- 
ciple of International law has become a part and parcel of the municipal law of 
England. Its development in English Cuta has acquired a two-fold aspect. 
Firstly, it means that the English Courts will not by their process implead directly’ 
or indirectly a foreign State or Sovereign and, sécóndly, the English Courts will 
- not by their process, whether the foreign State or Sovereign is or is not a party 
to the proceedings, allow the seizure or detention or judicial disposition of the 


property of such State or Sovereign. This question has often arisen in what are: ' 

called proceedings in rem before the English Courts of Admiralty, where the > | 

action is against a foreign ship and its' cargo or freight for recovery of chnag. 
the ship 


for collision abroad or for salvage costs or for recovery of possession of 
or cargo. English Courts have refused to arrest, the ship or its freight on an 
objection to the effect that the ship is a public vessel belonging to a Sovereign 
and employed in public service. But this immunity is not confined to p j 
in rem. It has ea i 
which the effect of proceeding with the matter is to deprive the foreign State or 
Sovereign of its or his right o ownership, possession or control over any property. 
Thus immunity has been claimed in actions for recovery of a debt (Haile Selassie 
v. Cable and Wireless, [td.1, Nizam of Hyderabad v. Jung) and of chattel 
(U.S.A. v. Dolifus Mieg ef Compagnie S.A.*) and in action for libel (Karajino v.2 
The Tass Agency*) and for infringement of patent right (Vavasseur v. Krupp). 
Ever since the case of The Parlemeni Belge? was decided by the lish Court 
of Appeal, this principle has been applied and further extended to different sets 
of circumstances by the English Courts and the object of this article is to examine 
some of the most important cases and ascertain the nature and extent, of the 
application and development of the principle. Such a study may be, useful, 
now that India bas become a sovereign democratic republic, having ever develop- 
ing commercial, industrial and scientific intercourse with Sovereign States of 
the world. In the not too distant future, our lawyers will often be called upon 
to deal with questions of law affecting property-rights of Sovereign States. 
Questions similar to those already decided by the English Courts and discussed 
herein, are thus bound to arise in our Courts. Our legal system has close affinity 
to that of the Common law countries as distinguished from the Roman law, count- 
ries of the European continent. Our Courts are, however, free to adopt such 
legal principles as in their view accord most with reason and justice, whether such 
principles are thosd’ established by English or American Courts or Courts of other 


civilised States. It is, however, hoped that it will not be deemed presumptuous - 


® 
1 [1088]8 All. E. R. 8844. -~ 4 [1949] 2 All. E. R. 274. 
3 1 AILE. R. 257. - 5 1978) 9 Ch, D- 851. i 
8 Hog] 1 AL E R ara 2] A. C. 582, a (1880) 5 P. Ð. 197. 


successfully claimed even in proceédings in personam m 
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to opine that thh English and American precedents will be a useful guide to our 
a lawyer and our Judges. Section 86 (Z) of our Civil Procedure Code provides 
that a Ruler of a Foreign State cannot be ‘sued’ except with the coasent of the 
Central Government and express' provisions are made as to thd circumstances . 
under which alone the Central Government may give such consent (s. 86 (2) ). 
But the section applies only to “suits” (Madanlal v. Ruler of Rampur’, Freeman 
v, QS. Calanda”). in, the suit referred to must be against a Ruler of a Foreign 
State. Nothing is said about a suit against a foreign State. The same section 
(s. 86 (3)) also provides that except with the consent of the Central Government 
“no decree s be executed against the property of any such Ruler.” Here 
~~ 28AIN nor ng is sáid about the ‘property’ of a foreign State. The section for- 
merly applied to princes or chiefs and was recently amended [Civil Procedure Code 
(Amendment) Act, 1951 (I of 1951)], inter alia, substituting the words “Ruler 
of a foréi tate” for the words “any such Prince or Chief.” A careful examina- 
tion of all the cases noted in the commentaries under the section reveals, that 
although Courts in India had occasion to consider questions of immunity as 
regards ‘property’ of Indian princes and chiefs, it seems that during the British 
ime, there was no occasion for Courts in India to pronounce upon any question 
of immunity of property claimed by a foreign State, stricto sensu. Recently 
such a question arose before the Calcutta High Court in which it was held that 
the foreign State, the Republic of Indonesia, by reason of its application for leave 
to be examined pro interesse suo had come forward to establish its title to the 
goods in question and had also applied for issue of Letters of Request to examine 
‘tnesses in Holland to prove its title. Under these circumstances it must be 
sgid to have submitted to jurisdiction and to have waived its privilege to claim 
immunity (I. N. Steamship Co. v. Mauw Faulbaum*). In exerci the Admiralty 
jurisdiction tn rem our High Courts “shall have the same as that Court 

" (Le. h.Court in England) to international law and comity of nations” (The 

Colonia) Courts of Admiralty Act, 1890, cl. 2(2)). Lastly, art. 54 read with arts. 12 
and 86 of our Constitution enjoins that there shall be an endeavour on the part 
of various instrumentalities of our State, inter alia, ‘‘to foster respect for inter- 
national law” and “maintain just and honourable relations between nations.”’ 
For all these reasons ẹ careful survey of English cases on this branch of the law 
is not only useful but essential. 

On the question of immunity of movable rope of a Sovereign or a Sovereign 

. , State, the leading lish cave is The Parlement elge*a, This was an admiralty 

>i" action in rem, in which a writ was issued by the owners of the Daring, against 

“'"\ the Parlement Belge to recover redress in respect of a collision. The Attorney- 

‘General had ap filing an information and protest against the arrest of the 
ship asserting that the Court had no jurisdiction to entertain the suit, as the said 
p mail-packet, was the ope of His Majesty the King of Belgians and 
in his possession, control and employ as a reigning Sovereign of the realm. It 

_ was alleged in answer to this by the plaintiffs that the packet boat, besides carry- 
ing letters, also carried merchandise and passengers and their luggage for hire. 
The Admiralty Court overruled the protest and ordered arrest and the matter 
went to the Court of Appeal. Brett L. J. after considering the previous American 
and English precedents, held that the principle of jurisdictional immunity as 
spel in those cases to public ships of war “depends rather upon its lic 

its military character” and pointed out that the judgment in the Briggs 
case (Briggs v. The Lightshtps"*) 

e “put all publio movable property of a state, which is in its possession for public purposes, 
in the same oategory of immunity from jurisdiction as the person of a Bovereign...or ships of 
war and exempts it from jurisdiction of all courts for the same reason viz. that exercise of such 
jurisdiction is inconsistent with the independence of the sovereign au of the State” (p. 212). 
In this connection Brett L. J. also referred to Vavagseur v. Upp in which the 
issue was whether the English Court had jurisdiction to order “‘shells” belonging 

7 t 44 C. W. N. 883., oa (1880) 5 P. D. 197. 
8 (1922) 24 Bom. L. R. 1167. 10 11 (Mass.) 157.0 
9 A. L R. Cal. 491. al 
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of the plaintiff’s patent and in which, all the Judges unanimously held that 
there was ho guch jurisdiction. Then Brett L. J. propounded the principle of 
jurisdictional unity of property and that passage is to be found uoted in 
almost all the subsequent judgments of the Court of Appeal and the House got 
Lords in which the question of jurisdictional immunity of the foreign Sove- 
reign’s property arose. It is as follows (p. 215):— oe * 
“The principle to be deduced is thst as @ consequence of ths absolute independence of 
every ‘Sovereign authority, and of international comity which induces every Sovereign State 
to respect the independence and dignity of every other Sovereign State, each and everyone 


declines to exercise by means of its Courts any of its territorial jurisdiction over the person ofe” 


any Bovereign or ambassador of any other State or over the public property of any State which 
is destined for publio use .. . though such Sovereign ambassador or property be within its territory 
and, therefore, but for common agreement, subject to its jurisdiction.” 

Brett L. J. then considered the objection that a writ in rem against a ship 1s & 
proceeding against property only, that the owner was not imp eaded in the suit 
and that, therefore, no question of exercising jurisdiction over a foreign Sovereign 
arose, and held that even if an action in rem was held to be a proceeding against 
property and not a procedure directly or indirectly impleading the owner, the 
Attorney-General’s protest must succeed, and added, “but we cannot allow it 
to be supposed that, in our opinion, the owner of the property 1s not impleaded 
indirectly.” It was pointed out that the ship could not be treated as a delinquent 
per se ; that though the ship was in collision and caused injury by reason of the 
negligence or want of skill of those in charge of her, yet she could not be made 
the means of compensation, if those in charge of her were not the servants of her 
then owner. It was concluded that this reasoning showed conclusively that the 
liability to compensate must be fixed not merely on the property but also on the 
owner through the property and thus the owner is “at least indirectly impleaded 
to answer to, that is to say, to be affected by the judgment of the Court.” As 
regards the argument that the immunity was lost by reason of the ee 
eet Scarce gece neal deed Brett L. J. held that the ship was mainly 
used for the purpose of carrying mails (ie. for national or public purpose) and 
only dashed to that main object, for the purpose of trade. The carrying 
gf passengers and merchandise was subordinated to the duty of carrying mails 


urther an independent Sovereign cannot be sued personally although he has: 
carried on private trading adventures. If the remedy sought by an action m > 
rem against foreign public property is as the learned Lord Justice had indicated . 
before, an indirect mode of exercising the authority of the Court against the owner. 


of the property, ‘then the attempt to exercise such authority (where the owner 
is a Sovereign or State) is inconsistent with the independence and equality of 
the State whisk is represented by such owner. Brett L. J., therefore, reached 
the conclusion that the Parlement Belge was foreign public property and that 
the case fell within the terms and the spirit of the rule he had enunciated. The 
mere fact that the ship was being subordinately for trading purposes did 
not take away the general immunity. 

The next case which is a landmark in this branch of the law is that of The 
Broadmayne in which the Court of Appeal held that a ane nea at ig requi- 
sitioned by the British Crown is as free from arrest as a Ki s ship of war 
would be and the exemption extends to claims of salvage as well as claims 


for collision and other claims. Swinton Eddy L. J. based the decision on juris-, 


dictional immunity as propounded in The Parlement Belge. In this case the writ 
in rem was against the owners of the ship and her cargo and freight for an award. 
in respect of certain salvage services but the Treasury Solicitor intervened, for 
setting aside the Writ and all subsequent proceedings on the ground that the ship 
had been requisitioned by the Crown. On this aspect of the case Swinton Eddy 
L. J. observed tha requisitioning does not change ownership of the ship, but 
it does not prevent a ship, sq long as she remains under requisition, being in 
e 


11 [1918] P. 64. 
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serviceof the Gta, and as such, exempt from the process of arrest! A requisi- 
ana ship is thus “property” of the Sovereign within the meaning of the immunity 

e. ° 

This principle, propounded by Swinton Eddy L. J. in The B with 
regard to a ship isitioned by the British Crown, was applied in The Messicano™ 
by, the Admiralty Court, to an action in rem against a ship (the Messicano) requi- 
sitiorfed by the Italian Government and carrying war material of the Ttalian 
Government. Evans J. said that the position of the Messicano in relation to 
the Crown of Italy was precisely the same as described by the Court of Appeal 
in the case of The Broadmayne ; that is to say that the Messicano still remained 


“sthe property of her private owners but was privileged from arrest while under 


ition in the service of the Crown. The Messicano being a requisitioned 
ship of a foreign ally had a privilege against arrest similar to that enjoyed by a 
ship requisitioned by the British Crown. 

The next cage, namely, The Crimdon!? was a case not of requisition but of 
“tume-charter” by the U.S. Government for a public purpose, namely, United 
States Army rt Service. It was a ship owned by a Swedish subject and 
a writ in rem was taken out for collision, inst it and it was sought to be arrested. 
In the Admiralty Court, Mr. Justice following the decision in The Broad- 
mayne and the principles in The Parlement Belge, said that the proper view was 
that the arrest of the ship could not be maintained. He took the view that since 
the vessel was privately owned the objection to a writ in rem did not apply 
because by serving the writ upon the vessel, the private owner’s appearance 
before the Court would be compelled but nothing would be done to interfere 
with the use of the vessel by the Sovereign State. But when the ship is sought 
to be arrested, the State which has the vessel in use for public purposes, can claim 
to have the vessel released from arrest of the Court and the method by which 
the vessel has been put in service of the State is immaterial (p. 82). The learned 
Judge also pointed out that although the private owner can be compelled to 
submit to jurisdiction by a writ in rem, this will result only in a personal judgment 
which would be valueless against a foreign owner unleas the maritime lien could 
be enforced by effective arrest of the ship, as was the case here. Thus a ship 
under a time-charter in possession of a sovereign is ‘property’ within the immunity 

‘Tule, though the ship is owned by a private individual. ` å 

In the case of the The Gagara™ the writ in rem was taken out by the West 
Russian Steamship Co. Ltd., claiming to be the owners. An T under 
protest was entered on behalf of the Esthonian National Council and it was claimed 
that the vessel was the property of the Esthonian Government and had been 
lawfully condemned as a prize by a decree of that Government. The whole 
question before the Court of Appeal was whether the Esthonian National Council 
had been recognised by the British Government as having the status of a ples fe 
Sovereign. On being satisfied by the production of a letter written under the 
direction of the Secretary of State for Colonies to the effect that, it was recognised 
as a de facto independent body and could set up prize, “though His Majesty’s 
Government did not in any way bind itself as regards the future,” the Court 
of Appeal held, following The Parlement Belge, that no jurisdiction could be exer- 
cised in respect of the Gagara, Similar question of recognition arose in an intri- 
guing form before the House of Lords in the case of The Arantzazu Mendi! in 
which the writ was issued by the Republican Government of Spain and sought 

eto be set aside by the Nationalist Government of Spain, the latter claiming that 
it was a Sovereign State and was impleaded, in effect, in the writ. The ship S. S. 
Arantzazu, which was registered in Bilbao, was requisitioned while on high seas, 
for public purposes by the Republican Government. It arrived in English 
waters. Subsequently General co’s Nationalist Gove ent, which had 
occupied Bilbao and a large part of Spain, requisitionéd the ship, and the owners 
and the master of the ship, made declarations that they consented to that order 


12 oe TER ae: 14 [1919] A95. 
19 (1918) 85 T. L. R. 81. 15 [1989] ANG. 358. 
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of the Nationalist Government. On a reference by the Admiralty Court, the 
Foreign Office on behalf of His Majesty certified that the Nationalist Govern- 
ment of Spaif was ie by His Majesty ‘“‘as exercising de facto adminis- 
trative control over the r portion of Spain” and that His Majesty’s Govern- 
ment had ‘not accorded any other recognition to the Nationalist Government. 
On these facts the House of Lords unanimously held that a foreign Sovereigp was 
impleaded and that the Court’s jurisdiction was barred. Lord Atkin said that 
there was ample authority for the proposition that there was “no difference for 
the present purposes between a recognition of a State de facto as opposed to de 
jure.” Then further, : 


P 
“,.. Tho non-belligerent State which recognizes two Governments, one de jwre and one ds 


facto, will not allow them to transfer their quarrels to the area of the jurisdiction of ita mu- 
nicipal Courts.” (p. 265). | 

The decision in The Porto Alewandre'* has evoked controversy in the House 
of Lords, but it is not overruled. (See judgments of Lord Thankerton, Lord 
MacMillan and Lord Maugham in The Cristina, discussed below). In The Porto 
Alewandre, the ship which was originally German and which was adjudged as 
a lawful prize by the Portuguese prize Court, had been requisitioned by the Portu- 

ese Government and was being employed in ordinary ing voyages earning 

ight for the Government. Later the ship got aground and sal services 
were rendered by three Liverpool , whose owners proceeded in ram tor charges 
in respect of the services, against the owner of the Porto Alexandre, her cargo 
' and freight. There was a protest to the effect 

“that the ship and freight were and are the publio national property of and/or requisitioned 
by and in possession and public use and service of the Portuguese Government.” 
Hill J., following The Parlement Belge, set aside the writ and subsequent proceed- 
ings. Before the Court of Appeal it was argued that “‘in order to get immunity 
it was not sufficicht for a Sovereign or Sovereign State to allege that the vessel is 
the property of such a Sovereign or State and that the allegation must go further 
and say that the vessel is employed in publio service.” Bankes L. J. expressed 
his opinion that although the vessel was employed for ordinary commercial 
undertaking, as it was requisitioned by the Portuguese Government and was 
carrying freight for the Government, the case was covered by The Parlement 
“Belge and that there was very little difference between the material facts in The 
Parlement Belge and the present case. Scrutton L. J. held that trading on 
the part of the Sovereign does not subject him to any liability to jurisdiction. 
He observed : i 
“no one could shut his eyes, now that the fashion of nationalization was in the air, to the 

‘fact that many States were trading ar were about to trade, with ships belonging to themselves,” 
But, in his opinion, the remedy for that was not in the English Courts. The learned 
Judge then suggested certain “commercial remedies” and “negotiations between 
Governments” as a means to put a stop to the avoidance of liability by Sovereigns 
or States for salvage ete. 

It is to be remembered in this connection that in The Parlement Belge the mail- 
packet “ was mainly used for the purpose of carrying mails (which was a national 

urpose) and only subserviently to that main object for the purpose of trade.” 

- But in The Porto Alewandre the ship was used entirely for ordi trade for profit. 

Perhaps due to this difference Lord Thankerton (p. 496) Lord (p. 498) 

and Lord Maugham (pp. 521-28) in their separate judgments in Compania Naviera 

Vascongado v. S. S. Cristina!’ doubted the correctness of the decision in The Porth 

Alenandre. This aspect of the matter will be discussed later while dealing with 
The Cristina case. : 

In “The Jupit@r’* a French company claimed ownership and possession of the 
ship and got a writ issued against the Jupiter and all ns claiming any right 
or interest in the gaid steamship. The Government of the U.S.S.R. claimed the 
ship as owners under a decree of nationalization. The ship was registered in 

16 EUIR 80. 18 [1924] P. 288. 

17 [1988] A. C. 485. ; 
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. Odessa in the territory of U.S.S.R. and was flying.the Russian flag. The French 
owners had claimed ‘iat the wages of the master and other nned were paid 
by them and that the master false to his trust, had declined to ecognise their 
' ownership me ben te and handed over the ship’s papers to the Trade Delegation 
of the Soviet ublicin London. Hill J. adverted to the observatiens of t- 
ton „L. J. in ‘onairnoye Obschestoo A. M. Luther v. James Sajor and Co.” 
to the effect that when it was declared on behalf of the foreign Government that 
the ship or the goods are the property of that Government, no lish Court would 
investigate the truth of that statement. , He held that he could not go into the 
ww, Merits of the question as to whether the nationalization decree had been applied 
to the Jupiter nor whether the master rightly or effectively transferred possession 
to the Soviet Union. In the Court of Appeal Bankes L. J. upheld the decision 
and said (p. 242) : 

“the nbceasary result of these proceedings is to call upon the Soviet Government to 
assert its title, and to have the question of the ownership or the right to possession of this 
vesel, litigated in the Courta of this country. That is not edmissible.” 

Serutton L. J. and Atkin L. J. concurred and Atkin L. J. observed (p. 245) : 

“on the facte of this case in this instance, the British courts purport to exercise jurisdic- 
tion over a sovereign independent state. British courts have no juriediction to do any such 
‘thing. Ib is on this simple ground that I determine this appeal.” 
` u We do not determine it [the case] on the footing that this ship is in fact the property 


to me to be necessary for the dectalon of this appeel.” . 

Thus it is clear that when a foreign Sovereign Government cjaims a ship of its 
territory as nationalized, the English Court will not investigate the matter but 
treat it as ‘property’ of the Sovereign State within the immunity rule. 

The whale law on this subject was reviewed by the House of Lords in Compans 
Naveira Vascongado v. S. S. Cristina® and most of the cases beginning wi The 
Parlement Belge upto fhat date, were referred to. In this case the ship was 
registered at Bilbao, in Spain, and the Spanish Government had issued a decreg 
requisitioning all vessels registered at Bilbao. When the decree was issued the 
Cristina was not in a Spanish port nor in Spanish territorial waters, nor did it 
subsequently enter such waters. Upon her arrival at Cardiff the Spanish Consul 
forcibly took possession of the vessel. The owners applied for a writ in rem for 
possession of the ship. On these facts the House o rds unanimously found 
that by the Spanish decree of requisitioning, the ship had become the pro 
of the Spanish Government and the English Court could not exercise jurisdiction 
in the matter. Lord Atkin eminently summarized previous case law by observ- 
ing that : 

“Two propositions of international law had become engrafted on our domestic law namely, 
(1) that the courts of this country will not imped a foreign Sovereign and (2) that they will 
not by thair proces, whether a Sovereign is a party to the proceedings or not, seixo or detain 
property whioh is his or of which he is in possession or control.” 
The learned Law Lord then observed (p. 490) : 

In this country it [i. e. the principle of jurisdictional immunity] applies both to the 
epersonal private property of the Sovereign as also to property used only for the commercial 
purposes of the ign.” , 
It appears that by this statement Lord Atkin also accepted the ratio of The 
Porto Alewandre. He then held that the case was not one merely of “control” 
for public purposes, but of actual ion for public p and was indis- 
arahab from The Gagara in which the P was that of the Esthonian 
Government ; that no process could be issued against the ship;*and that the arrest 
of the ship could not be maintained. Lord Thankerton and Lord MacMillan 


19 [1091] 3 K. B. 582, 555. 20 [1989] A. 485. 
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concurred, but both poe doubt about the correctness of the decisién j 
The Porto and reserved their opinion on that point. Lord Wright 
reviewed all thè previous cases as also (at p. 511) the American case of Berisz 
Co. v. Steamship Pesaro™ and reached the conclusion that the ship was immune 
from process of the Court. He expressed the view that the decision of the U.S. 
Supreme Court agreed with that of The Porto Alewandre and that these cases 
state correctly the lish law on the point (p. ve The last separate judg- 
ment is that of Lord Maugham, who held? that the Government of Spain was 
ar eed or wrongly in possession of property in this country and no action could 
be brought against it by persons claiming title to or interest in such property.” 
He expressed his opinion that the immunity principle should not a ar to shi 
of foreign Government which are engaged in ordinary trading. His edahin “did 
not doubt that if the ‘Parlement Belge’ had been used solely for trading pur- 
poses the decision would have been the other way.” His Lordship thought that 
the decision in The Porto Alewandre omitted to consider one vital point, namely, 
that other States, while admitting immunity as regards ships of war and other 
public ships wére not at all agreed that the same immunity ought to be granted 
ean scapes aera tle in ordinary trading voyages. He suggested statutory 
correction of lish law on this point. (p. 519 et seq) It is thus olear that 
three of the five Law Lords doubted the correctness of the decision in The Porto 
Alexandre and the issue was not finally decided because it did not arise in The 
Cristina. The dissentient remarks of Lord Thankerton, Lord MacMillan and 
Lord Maugham seem to have been provoked by Lord Atkin’s statement to the 
effect that the principle of immunity applied also to property of the sovereign 
“used only for the commercial purposes of the Sovereign.” (p. 490). 

In this connection a reference to the recent English case of Caccus S.R.L. v. 
Servicto National Del Trigo may be excusable. There the Court of Appeal 
by a majori io enkins and Parker L.JJ.) conceded immunity to a department 
of the Spanish State carrying on business in Spain as buyers and sellers of wheat 
under orders of the Spanish Ministry of Agriculture, notwithstanding that the 
same was a corporate body and a separate legal entity. It ney be mentioned 
here that the case of Ulen & Co. v. Polish National Regione ank™ decided 
by the New York Court of Appeal in which the claim to immunity was rejected 
gnd in which various American cases of subordinate Courts were referred to, was 
considered by the Court and Jenkins L. J. observed that all these American cases 

“were for the most part cases in which the body in question had bean set up for ordinary 
trading purposes and without the irftention of constituting it a department of Biete.” (p. 968). 
It may be observed that the English and American Courts stand alone in granti 
jurisdictional immunity to “trading contracts” of Sovereign States. It is poin 
out by E. J. Cohn in his note on “Immunity of Foreign Trading Departments” 
(see Law Quarterly Review, Jan. 1957, p. 26) that in the Courts of the continent 
of Europe the view that trading contracts are outside the sphere of State immunity 
has recently become the dominant view. Mr. Cohn also refers to the Report 
of the American Branch Committee on State immunity presented by Prof. Clyde 
Eagleton to the 46th Conference of the International Law iation at Edinburgh. 
In this report the Committee quoted a letter from the Acting Legal Adviser of 
the U.S. State De ent to the Attorney-General strongly aoegage E 
restriction of the doctrine of State immunity to acts jure imperia (i.e. State-h 
activities) and its exclusion from the field of acts jure gestinis (purely commercial 
activities). The Committee added that the practice of a number of European® 
Continental Courts was in conformity with that of the State Department in 
Washington. It is interesting to note the view which Professor Lauteri 
has advanced in his connection. (See British Year Book of International Law, 
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“1957, p. 220 et seg.) He has advocated the abolition of the principle of immunity , 
7 of foreign States and Sovereigns. He is of the opinion, that this abolition is 
necessary now, in view of the allegedly unreal distinction in S practice, and 
the increasing liability of each State under municipal law to be sued by its own 


citizens. d i 
> In Haile Selassie v. Cable and Wireless, Ltd. the Court of Appeal: was 
dedling with an action ia personam and the issue of immunity arose under the 
-following circumstances. e Ethiopean Emperor, Haile Sellassie, had entered 
-Into a contract with the defendant company for the working of radio telegraph 
between Ethiopea and Great Britain. Under the contract a considerable sum 
~ . of money became due and payable to the Emperor who filed an action for recovery 
, of the same. Ethiopea had conquered by Italy and the defendant company 
-T&ised an objection to jurisdiction to the effect that by reason of the conquest 
„and by reason of the recognition by England of the King of Italy as the de facto 
Sovereign of Ethiopea, the said amount became vested in the Italian King. The 
Italian Ambåssador had informed the defendant company that his Government 
, claimed the money. The Court of Appeal held that the action did not “‘directly 
or indirectly” implead a Sovereign (viz. the King of Italy) who had no proprietary 
interest in the debt, but had merely made a claim to it and that the plaintiff was 
entitled to have his claim adjudicated upon in an English Court. Giving reasons, 
the Court, said, that the rule had never been intended to cover a case where the 
proceedings do not involve either bringing the foreign Sovereign before the Court 
in his own person or in that of his agent, or interference with his proprietary or 
. possessory rights in the event of judgment being obtained. Then follow very ` 
important observations, namely : 
“< ..Whare ib is either admitted or proved that property to which a claim is made either 
belongs to, ar is in the possession of, & foreign Sovereign, or his agent, the prineiple [of immunity] 
will apply ; but, where the property which is not proved or admitted éo belong to, or to be 


title, before it can bé amerted that that title is being questioned” [p. 886]. 
It was pointed out that the action did not seek to bring the King of Italy before 
the Court, nor did it seek to interfere with any sale or admitted proprietafy 
or possessory right belonging to him. 

““,..DChe fact that His Majesty the King of Italy has put forward a claim...asserting that 
the chose in action. ..has become vested in him does not,t..add anything.” (p. 387). 
The Court further pointed out that the phrase “‘impleading indirectly” did not 
mean adjudicating upon such a claim as was made D the Italian Government, 


It referred to such proceedings as Admiral DoT in rem, where the action 
in form is one against a ship. After aiindine to Lord Atkin’s classic summary 
.in The Cristina, as regards jurisdictional immunity, the judgment proceeded 
“...In the case of a debt such as that with which we are concerned, [in this case] there 
ean be no question of possession or control, and the title to it is the very thing which stands 
to be established or not to be established in these proceedings.” ¢p. 388). -o 
A case of great significance was decided by the House of Lords in which the 
poper in MEF was in the hands of a third person and of which the Sovereign 
tates cancerned did not claim ownership. It was not, however, a chose-in-action, 
but chattel. This was the case, which is briefly referred to in the text-books as 
e The Dollfus Mieg case (Untied States of America and Republic of France v. Dollfus 
Mieg ei CIE. S.A. and Bank of England). It was an action in personam, relating 
to 64 gald bars which were ae with the Bank of land for safe custody, 
pee ultimate disposal, by the Governments of the U.S. the U.K. and the 
public of France. These bars had been wrongfylly seized by the Germans 
during the Second World War and taken to Germany, and were subsequently 
‘recovered by the Allied Forces and lodged as aforesaid. ‘The Dolfuss Mieg, a 
French company, claimed them as owners and filed an action against the Bank 
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of England Moe the delivery to them of 51 of the bars which were lying’ oe 
with the kank and for damages in respect of the remaining thirteen bars which 
the bank hal inadvertently disposed of. --The two States U.S.A. and France 
were originally not iplendei subsequently they were allowed to be joined as 
defendanta by the House of Lords, and they claimed jurisdictional immunity 
as regards the undisposed of gold bars, one in number. It appears from 
the judgment that the general practice of the bank in respect of a dèposit 
of gold bars was that the after weighing and assaying the deposited 
soit bars, mixed them up with the rest of its gold and then the only 
contract between the Bank and the depositor was one closely resembling 
that of debtor and creditor except that the bank’s obligation was to be” 
discharged by the handing over of the requisite ounces of fine gold to the 
depositor. The House found that as regards the ‘‘Dollfus Mieg” gold bars, 
they were dealt with on a different footing. They were to be preserved ‘“‘in their 
present form” and the bank set them aside as soon as they were received, and 
although the bars were subsequently weighed and assayed and fheir content in 
fine ounces ascertained, the bank had an obligation to hold the specific gold 
bars and ‘temporarily segregate’. them. However, through inadvertence, 18 
of the 64 bars were disposed of by the bank. The three Governments did not 
claim ownership of the bars ; and it seems clear that as regards possession, it was 
with the bank. So that if the dtctum of Lord Atkin is applied it would seem that 
the Sovereign States had neither ownership nor possession in actual fact of the 
gold bars. As regards ‘control’ according to the judgment of Earl Jowitt, that 
was not an ‘apt’ word to use in this case, since bars of gold did not require any 
‘treatment’. (p. 605) Since it did not appear then, that the three Governments 
had ownership, oe or control of the gold bars, the issue before the House 
naturally was, whether it could be said that the bars were the ‘property’ of the 
Sovereign States, The House unanimously held that the transaction was a bail- 
ment of chattel, in which the bailee (i.e. the bank) had no right of lien, and the 
bailors’ interest (i.e. that of the Sovereign States of U.S.A., U.K., .and France) 
in the property was “‘the immediate right to ask for possession” of the gold bars, 
from the bank, and that this in English law, according to which only the matter 
had to be decided, amounted to an ‘interest’ of the Sovéreign States in the gold 
e bars, and under these circumstances it was impossible to give relief to the plaintiffs. 
“The doctrine of immunity,” observed Harl Jowitt “should not be confined to those 
cases in which tho foreign sovereign was either directly in possession of property by himself 
or at least indirectly by his servanés, for if ib were so confined the doctrine would not be applicable 
to a case of any,beiiment. There was nothing in English or American cases to justify such 
confinement. If the doctrine was so limited the result would be that if the foreign sovereign 
deposited his bag or his jewellery with the Railway or hotel or a Bank, proceedings could be 
taken against such bailees claiming delivery of the article so deposited by the Sovereign.” 
As regards the thirteen gold bars which had been di of by the bank in breach 
of its contract with the three States, the action of the plaintiff (the Dollfus Mieg) 
for could go on, but as regards the remaining fifty-one bars which were 
with the as bailees, the action must be stayed. Lord Porter observed that 
“the better opinion is...that where the bailor can at any moment’ demand the return of 
. object bailed, he still has possession.” (p. 611) 
The bank held the bars without any right of lien, at the will of the Commiasion 
of the three Governments, and, therefore, the three Governments must be held 
be in possession of the 51 bars lying with the bank. As in the light of : 
‘possession’ was with the Governments, it was not necessary to inquire into the 
meaning of the term “‘control’”’. As regards the alternate cause of action in 
of the 51 bars,enamely, that of damages for wrongful conversion, Lord Porter 
observed that if the cause of action is allowed to proceed and the bank is ordered 
to pay damages tp the French Co. the latter’s right to the bars would be transferred 
to the bank, and the bank in its turn would on the basis of the title so uired, 
refuse to retarn the bars to the Sovereign States, thus compelling them ei to 
bring an action vd the bank or to forego their right to the bars. This would 
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defeat*the very object of the immunity principle which is that a Sean may 
not be compelled either to submit to a foreign jurisdiction or be compelled to go 7 
to law to obtain or preserve his right. 

Lord Radoliff did not share the view that the definition of the rule of immunity `: 
had become “as it were, graven on tables of stone and that those tables consist 
of the speech of Lord Atkin in the Cristina.” (p. 615). His Lordship expressed the 
opinron that the and p of the rule was “‘expressed as well as may be” 
in Dicey’s Conflict of Laws edn., p. 181). He then set out the rule as stated 
by Dicey as follows :— 

“The court has...no jurisdiction to entertain an action or other proceedings against— 
~w (i) any foreign sovereign;.,.Any action or proceeding against the property of a foreign sove- 
reign is,...an action or proceeding agamst such person...” - 
Each of these statements (that is, Atkin’s and Dicey’s) “leave open as many questions 
as it settles.” As a matter of fact “no neat combination of words ald set at 
rest the law in this field.” But Lord Radcliff thought that the advantage which 
Dicey’s definition had was that it made clear that the property of a Sovereign 
enjoyed no immunity in legal proceedings except in so far as they anfounted in one 
way or another to a suit against the Sovereign. After pointing out that since the 
case of The Parlement Belge, the principle of immunity had been extended and that 
it applied even when the Sovereign had not claimed, let alone proved, that he was 
the owner of the property, his Lordship concluded that the gold bars were the 
property of the Sovereign States since they were in the “possession” of the three 
vernments. His Lordship saw no substantial difference between the posses- 
sion of a servant and that of a bailee. If the action was allowed to proceed and 
the bank was ordered to hand over the bars to the Dollfus Mieg, that “would 
pray nese ee interfere” with the Sovereign States’ possession of the bars 
and would compel them to come to Court and try to get them back, thus offending 
against the immunity rule. He ressed the same opinion ag Lord Porter as 
the alternative action fordarages for conversion, in res of the 51 
bars of gold. He agreed that the action must be stayed as the 51 bars, 
but that the action in respect of the 18 bars disposed of by the bank may proceed 
as this could not be regarded as “trenching on the sovereign immunity of the 
Governments.” 

Lord Tucker took the view that a narrow construction should not be put on thee 
word ‘ possession’ used by Lord Atkin. Its meaning should not be confined to 
actual physical possession or that by servants. The word ‘ possession’ in this 
context must include “‘ the right to immediate possession of chattels which have 
been in the actual physical possession of a foreign sovereign or his servants and 
are deposited for safe custody with a bailee in this country.” 

Thus all the Law Lords based their decision (for staying the action as 
the 51 bars) on the finding that the Sovereign States ‘possession’ of them. 
They all held that to allow the action to proceed in respect of those bars would 

- interfere with the ‘interest’ of the Sovereign States in those gold bars, and in 
effect implead the foreign States. 

In the latest case, namely, Nizam of Hyderabad v. Jung™ the immunity claimed 
was again in respect of a chose in action. In this case the Court of Appeal reviewed- 
most of the previous cases, which have been discussed already. Evershed M. R. 
observed that the case was a ‘difficult’ one to decide. The dispute had arisen ` 
over a very large sum of money which was lying in the Westminister Bank Ltd. 

iginally to an account in the name of the Government of Hyderabad. The 
persons entitled to draw on the account were defendant No. 1, whom their Lord- 
ap of the Court of Appeal, called Moin, and the Agent General of Hyderabad 
in London, Mr. Mir Jung, whom their Lordships described as Miz, In September 
1948, Moin was the Finance Minister of Hyderabad. The Nizam was thea the 
absolute monarch and there was no distinction between State funds and his private 
moneys and such distinction, in their Lordships’ view, was not material in the case. 
The Nizam had authorized Moin and Jung to draw on the account for certain 
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limited purpdses, namely, purchase of machinery for the State of Hyderabad, but 
these limitatiéns were not communicated to the bank. In the same month (S 
tember 1948) igstructions were given to the bank by Moin in due form, to er 
the fund to the name of deoda No. 8, Habib Ibrahim Rahimtoolla, who was 
then Pakistan’s High Commissioner in London, and the bank effected the transfer 
on September 20, 1948. The fund thereafter stood in the name of Habib Ibrahim 
Rahimtoolla (High Commissioner for Pakistan in London) and it so stood whén 
the action was started by the Nizam in 10954, for return of the money as held by 
Rahimtoolla on trust for the Nizam and the State of Hyderabad or alternatively 
as moneys had and received to their use. Thereupon Rahimtoolla objected that 
the writ impleaded the soi ban State of Pakistan and that objection succeeded 
in the original Court. When the matter came before the Court of Appeal, fresh 
affidavits on behalf of the Nizam and Rahimtoolla were filed and the Court of 
Appeal was furnished with fuller evidence as to what had actually taken place. 
It transpired that Moin had no authority from the Nizam and his Government to 
transfer the fund to Rahimtoolla, that Rahimtoolla was unwilling to accept the 
transfer as heedesired that the Government of Pakistan should not be involved 
in the matter, but that his objections were overruled by Zafrulla Khan, the then 
ee laser for Pakistan, who directed Rahimtoolla to accept the transfer 
on be of the Government of Pakistan, and that it was in obedience to these 
“ express and compelling ” directions that he took the transfer in his name, “‘not 
having any real knowledge of the beneficial ownership of the fund and 
himself as being bound accordingly to deal with it as ordered from time to time 
by his Government,” that Rahimtoolla did not claim any beneficial interest in 
the fund for himself, nor was the claim of immunity founded on the subsistence 
of any beneficial interest as regards the fund in the Sovereign State of Pakistan. 
It seemed that the claim of immunity was founded on the ground that that State 
had ‘ control’ of the fund through their ‘ agent’ Rahimtoolla, since neither owner- 
ship nor possessidn was or could be claimed on behalf of the State of Pakistan. 
Evershed M. R. (who delivered the judgment for himself and Birkett L. J. 
pointed out the distinction that whereas the case of The Dollfus Mieg concern 
chattel, the present case related to a chose in action. In The Mieg the 
Tule was held to be applicable in spite of the absence of*title in the Sovereigns 
concerned, because the S g as bailors of the gold bars had vis a vws the bank 
an immediate right to recover the possession of the bars, and the continuance of 
the action would have inevitably interfered with it. But, in the present procee- 
dings, the subject matter of which was a chose in action, there was no ques- 
tion strictly of ession. In this connection their Lordships followed the 
reasoning in H Selassie case already discussed above, to the effect that 
the creditor cannot in this context be said to have ‘“‘ possession ’’ of the debt, 
in preference to the American view that a creditor can be said to be in 
eee of chose in action (Bradford v. Chase National Bank of City of New 
ork*7), According to the Hasle Selassie case, prima facie, any interest or right 
in respect of a chose in action must be a matter of tle. All the facts appear- 
ing on affidavits before the Court of Appeal were subjected to careful analy- 
sis, and the conclusion reached was that ‘the fund’ had not been zent 
in the State of Pakistan, and that, that State had not established “even a 
scintilla of title ” to the fand. Further it was held that in view of all the circums- 
tances, Rahimtoolla stood as a third , wholly distinct from the State of 
Pakistan, and that the funds were held by him as a trustee for the benefit of the 
Nizam, there being a resulting trust in favour of the latter. Even assuming tha? 
Rahimtoolla was holding the fund as agent of the State of Pakistan, he could be 
sued before he had accounted to his principal since it appeared that the transfer 
to the agent was dn consequence of a wrongful act (p. 268). (Following Buller v. 
Harrison™ and subsequent,cases.) Thus in effect the Sovereign State of Pakistan 
was not impleaded and there was no interference with the ‘ property’ of that 
State. The Court’s jurisdiction, therefore, was not affected sha the action could 
proceed. Lod Romer delivering a separate Judgment ‘ hesitated’ to hold that 
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the ssmewhat ‘ remote and detached interest’ which the geen of Pakistan 
‘had in relation to the fund, ought properly to be regarded as ‘ prdperty’ within ” 
the rule stated by Dicey (p. 274). But his Lordship did not expressf&iny ‘concluded | 
view’ as to that. In his Lordship’s judgment the claim to immunity failed because 
the transfer of the fund to Rahimtoolla was vis a vis the plaintiff, ‘anauthorised 
and wrongful.’ As soon as Rahimtoolla was informed that the transfer to bim 
wag unauthorised by the Nizam’s solicitors, he ‘ became personally liable to pay 
the money to the plaintiff ’ (following Buller v. Harrison, and other cases) ; Rahim- 
toolla could not claim to be ‘ identified,’ with the State of Pakistan as the state 
of evidence stood. Pakistan did not claim to have | title to the fund, since 
the fund was not in the name of that State in the ’s books. Thus Pakistan 
was not even indirectly impleaded. Further the effect of the wrongful transfer 
was that, there was a resulting trust in favour of the plaintiff (Nizam) and Rahim- 
toolla became bound to deal with the fund according to the plaintiff’s directions. 
His Lordship also referred to and distinguished the Dollfus Mieg case, and finally 
came to the @onclusion that the defendants could not rest their case successfully 
on the doctrine of Sovereign immunity. ° 

This decigion of the Court of Appeal is now before the House of Lords and the 
judgment of their Lordships is awaited with interest. 

Lord Maugham in The Cristina had observed that this principle of immunity of 
the Sovereign’s property should not be carried beyond Tinie already exercised 
and in the Dollfus Mieg case, Karl Jowitt (p: 607), Lord Tucker (p. 622) and Lord 
Porter (p. 612) made similar observations. Itis, therefore, necessary to examine’ 
what are the limitations of this doctrine of immunity of Sovereign’s property. 
It will be observed that the English cases noticed here, relate to a ship, its freight 
or cargo, or to chattel, in other words, to tangible movables, and certain species 
of intangible movables, namely debts or choses in action. None of these cases 
deal with immovables. There appears to be no English case in which immunity 
has been claimed in respect of immovable property of a foreign Sovereign or State. 
Recourse to the views of jurists becomes therefore inevitable. Oppenheim’s 
(International Law, 1955, 8th edn., Vol. I, p. 264, footnote) opinion is that there 
is probably no immunjty when the State is sued as owner of real property, within 
jurisdiction, unless such property is itself in a privileged position e.g. on account 
of being a legation building. This opinion seems to be based on American cases. 
The principle on which this view is based seems to be that “ the integrity of the 
national jurisdiction as regards the soil of the State is a principle too vital to admit 
of qualification.’ Here in India s. 86(2)(c) of the.Civil Procedure Code provides, 
in effect, that the Central Government may give consent to sue, a foreign Ruler 
who is in possession of immovable property situate within the local limits of the 
jurisdiction of the Court where the suit is instituted and the Ruler is sued with 
reference to such property or for money charged thereon. The section, however, 
says nothing about the immovable property of a sovereign State within local 
jurisdictian., 

Other exceptions are “‘ proceedings for administration of Trusts or of an estate 
and for winding up of a company, even though a Foreign Government is interested 
in the same.” (Maugham in Compania Naviera Viscongado v. S. S. Cristina*®’). 
The foundation for the former of these is the House of Lords’ decision in the case 
of Morgan v. Larictere™, In this case there was a contract between the plaintiff and 
the French Minister of War through an agent, under which the plaintiff undertook 

eto og ae a certain number of ball cartridges to the French Government. Morgan 
and h, who were the financial agents of the French Government in London, 
wrote a letter to the plaintiff undertaking to pay (out of a fund of the French 
Republic deposited with them and set apart for the purpose) the plaintiffs for 
‘the ball cartridges supplied by them, on production of certificates issued by the 
French Ambassador or the agent of the French Governrhent who had brought about 
the contract. Subsequently in respect of certain alleged sapplies, certificates 
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were refused Hy the French authorities and the plaintiffs brought the bill sprue 
Morgan and h and the French Republic. The latter did not put in an ap 
rance. In obedience to an order of sah eT E ora d 
was deposited in Court. Lord Hatherley L. C. (in appeal) held that the fund set 
apart by Morgan and Gooch was ‘a trust fund ’ which was 

“now in the court of Chancery, and that court may proceed to administer it, even although 

a foreign sovereign may be interested in it and may not think fit to came before the court in & 
suit relating to it”. 
There was a final appeal to the House of Lords, which held that the letter of 
Morgan and Gooch to the plaintiffs did not in effect constitute a trust or an equitable 
assignment in favour of the plaintiffs and thus the Chancery Court had no jurisdic- 
tion in the matter and the decree passed in favour of the plaintiff was reversed. 
But Lord Cairnes in his judgment observed : 

“...No doubt, under such circumstances, the Court, having a trust-fond under its control, 
might well procoed to administer that fund, even although & foreign Government might be interest- 
ed im it, and might not be before the Court...” (p. 480). 

These remarks*of Lord Cairnes are the basis of the exception to the immunity 
rule. It is pointed out that there may be many cases in which a ee PO 
ment has some interest, but the parties interested must not suffer simp ae ram 
it is impossible to compel the attendence of one of those who might claim the fand.” 
As regards winding up of a company in which a ae State has interest, the 
PR d which illustrates the exception to the immunity principle is 
ank for Foreign Trade, Inre.* It concerned a petition for winding up of 
rite London Branch of a Russian Bank, established in Russia-in 1871. The bank 
in Russia had ceased to exist under a decree of the U. S. S. R. Government and its 
assets were transferred to the Soviet State. The Court held, inter alia, that with 
the demise of the bank in Russia, all its branches including that in London were 
pat an end to, and,this in itself was a ground for winding and that the English 
urt’s jurisdiction was not affected by the fact that K Soviet Government, 
which had not intervened, might possibly establish a claim to some part of the 
assets. Maugham J. observed : 

“..I am bound to hold that the circumstances that a foreign Government is or may be 
interested in a trust or other like fund, is no reason why the Court should declme jurisdiction. 
Whe proposition in the present case must go so far as this, that if a foreign Government may 
possibly make a claim to some interest in the assets which would reach the hands of a liquidator 
the Court must decline to make a winding-up order... I am usable to accede to this view.” 
(pp. 769-70). R | 
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Costs: Souiorron AND CLIENT 


THs recent decision of Danckwerts J., in Morgan v. Carmarthen Corporation, 
([1957] 1 All H.R. 487), on the effect of an award of costa ‘‘as between solicitor 
and client’’ in an order made by Vaisey J., on a motion by the defendants to 
issue a writ, or writs, of attachment against the plaintiff and the editor and a 
reporter of a daily newspaper for a contempt of Court, has been upset 
on appeal. In their judgments on April 5, their Lordships, while oy 
pressing some regret at what they felt compelled to hold, were strongly 
opinion that, as the Rules now stand, the appeal must be allowed. R.8.C. Ord. 
65 r. 27 (29)—-which is the general rule applicable to taxations in proceedings 
in the Courts—Concludes with the words “but save as against the party who 
incurred the same no costs shall be allowed which appear to the taxing master 
to have been mcerred or increased through . overcaution, negligence or E Rae 
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or by payment of special fees to counsel...or by other un expense”. 
The rule does not refer to ‘‘solicitor and client”? costs, as distinc from ‘party 
and party’’ costs, but that distinction has es up in practicg and has long 
SRAT In Giles v. Randall, (11915] 1 K.B. 290), Buckley L.J., observ- 
that ‘‘there are three modes of taxation as between solicitor and client. The 
is where a client is taxing his own solicitor’s bill of costa, commonly called 
taxation as between solicitor and own client. :The second is where the cost are 
to be paid out of a common fund in which the client and others are interested. 
The third is where the costs are payable by one party to another out of a fund 
in which the party entitled to costs has no interest’’. In the case under review 
Danckwerta J., had held that costs ‘‘as between solicitor and client’’ in the 
context of an order made where a contempt of Court had been established 
meant substantially an order for costs on an indemnity basis. ‘‘It seems to 
me’’, the learned Judge said, ‘‘that an award of costs as between solicitor and 
client against the respondents in these circumstances is of a punitive nature 
and, that beig so, it seams to me that the case has nothing to do with the third 
class of case mentioned by Buckley L.J., in Giles v. Randal’’.e The relevant 
words of the order of Danckwerts J., in Morgan v. Carmarthen Corporation 
(supra) ran: ‘‘This Court being of opinion that on the taxation of the defen- 
dants’ casts under the order dated March 2, 1956 [the order made by Vaisey 
J.] the plaintiff and the respondents are liable to pay the whole of the defen- 
dants’ costs including the fees to counsel referred to in the objections number- 
ed 3 and 4 doth order that it be referred to the taxing master to review his 
taxation accordingly”. The Court of Appeal decided that the provision in the 
order of Vaisey J., giving costs ‘‘as between solicitor and client’’ must be 
treated like other orders between parties in which that wording is used, and 
was not the exceptional case provided for in the words of R.8S.C. Ord. 65. The 
reduction by the taxing master of the defendant corporation’s leading counsel’s 
fee from 300 guineas to 100 guineas and of their junior counsel’s fee from 200 
guineas to 67 guineas was accordingly justified. Delivering the third judgment 
on the appeal, Romer L.J., said he thought the summons to review the taxation 
had really in effect been an attempt to get the Judge to interfere with the taxing 
master’s decision on @ question of quantum, and that, because the Court did 
not interfere on questions of quantum, that application had had to be framed 
as if it were a matter of principle. The defendant corporation’ were suggesting 
that whatever meaning ‘‘as between solicitor and client’’ had in ordinary cases 
it should have a special meaning in proceedings founded on contempt and that 
the taxing master should attribute a special significance which those words 
would not have in other cases. He said that he, like the learnédd Master of the 
Rolls and Hodson L.J., thought that anything calculated to deter a person 
from bringing a contampt to the notice of the Court was to be deplored, but at 
principle which was being asserted on behalf of the defendant sd Mea 
was not one which existed in our practice. The defendant corporation era 
cation for leave to appeal from the decision of the Court of Appeal was ekiri 
by that Court, and they were ordered to pay the costs as between party and 
party of the appeal and in the Court below. It may be added that Buckley 
L:J., in Ges v. Randal (supra, at p. 295), noted with regret the practice that 
had grown up of differentiating between taxation of costs as between solicitor 
and client and as between solicitor and own client. The matter was considered 
fully by the Committee on the Supreme Court Practice and Procedure who 
recommended in their final Report (Cmd. 8878) that the term ‘‘fnil action costs’? 
might be adopted.—L.J. 


DanasRous Driva: Fact On Imw? 


Tre Road Traffle Act, 1956, s. 8 makes it a special offence to cause the death 
of another person by the driving ‘of a motor vehicle on a road recklessly, or at a 


speed or in a manner which is dangerous to the public, M an 
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the Central {Criminal Court (R. v. Scales (unreported)) the accused Was 
charged itiA causing death by driving a motor vehicle on a road in a manner 
dangerous to¥he public. McNair J., in his summing up to the jury, drew a 
distinction between ‘‘reckless driving’’—in which case the jury would have had 
to consider the accused’s mind to see whether they were satisfied that the accused 
had a disregard for others on the road—and driving ‘‘m a manner which is 
dangerous’’, which was a pure question of fact. Driving a motor vehick ôn 
a road in the way mentioned in a. 8(1) of the Act of 1956 constitutes dangerous 
or reckless driving under s. 11 of the Road Traffic Act, 1980. It is, perhaps, 
of mterest to note in this connection that in at least three cases of dangerous 
driving under that section, Bracegirdle v. Oxley, ([1947] 1 AIL E.R. 126), Mar- 
son Vv. Thomson, ([1955] 119 J.P.N. 172), and Baker v. Wiliams, ([1956] 120 
J.P.N. 96), the Divisional Court appear to have treated dangerous driving as 
a mixed question of fact, and law, drawing a distinction between the determi- 
nation of primary facta, ie. facts observed by witnesses and proved by testi- 
mony, a the conclusions drawn from them, which were sometimes conclusions 
of law.— J. e i 


CALLING A Sponge A NPONGaE 


PERHAPS to the detached outsider there may be something slightly whimsical 
in the spectacle of the Lord Chief Justice determining, with the aid of the 
testimony of the Quain Professor of English, two retail chemists, four house- 
wives and other expert witnesses, when is a sponge not a sponge, whether it is 
in its essential character an exiled denizen of the deep or whether any sponge- 
like substance devised by human ingenuity to perform sponge-like functions 
may adopt the title. On this occasion the word game did not lead the Court 
: through so many pleasant highways and byways of innocence and experience 
as that classical case when Lord Goddard had to consider for the enlighten- 
ment of an inexplicably worried local authority whether or not a goldfish is a 
‘‘thing’’, but it had charm enough. Raising its head above water for a while, 
the discussion whirled for a happy moment round the ambiguities of the word 
‘“eream’’, including shaving cream, hair cream, shoe cream and Bristol cream, 
‘ut, returning to the ocean bed, the final decision was in favour of the sea 
and its treasure. The jury had decided on the evidence that the synthetic 
““sponge’’ was no true unqualified sponge and the Court upheld its decision. 
In all this, kindly remember that it isn’t the lawyers who are making much 
of the niceties of words; it is the practical hard-headed commercial men who 
call the lawyers to their aid. And don’t words matter? Will any old word 
do for any old notion? Remember what Confucius said: ‘‘If language is not 
correct, then what is said is not what is meant; if what is said is not what is 
meant, then what ought to be done remains undone; if this remains undone, 
morals and arts will deteriorate; if morals and arts deteriorate, then justice 
will go astray; if justice goes astray, the people will stand about in helpless 
confusion. Hence there must be no arbitrariness in what is said. This mat- 
ters above everything.’’ So the sage will always call a sponge a sponge.—w. J. 
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Secretarial Practtoe in India. By J. C. BAHL, B.A, B.coM., Principal & Profes- 

sor of Commerce, Siddharth College of Commerce & Economics, Bombay, and 

B. K. ACHARYA, u.com., Professor, Siddharth College of Commerce & Econo- 

mics. Bombay: N. M. Tripathi Private Ltd., Princess Street. 1957. Fourth 
Edition. Demi 8 vo. “Pages vili + 619. Price Ra. 8.76. 


Tes edition hfs been revised in the light of the new Companies Act, 1956. 
The Chapteys relating to ‘‘Management of Companies” and ‘‘ Winding up” 
have been re-cast owing to the changes made by the hew Act. Four appen- 
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dices dealing with important matters have been newly added. e “present 
e« edition has been carefully revised, suitably enlarged and: fully byught up-to- ° 
date. Students, lawyers and businessmen will find it useful. pe <I 


4 * 


kd 


| TRe Administration of Evacuee Property Act, 1950. By. ere Goyal, 
“Advocate, Muzaffarnagar. Allahabad: Ram Narayan Lal. 1957, , Third 
Edition. Roy. 8 vo. Pages 128. Price Ra. 4. i 


THe Evacuee Property Act, XXXI of 1950, has been amended om timè to 
time by six Acts. The present edition has been thoroughly revised.and the 
~ case-law has been brought down to date. The amendments made by Act XO 
of 1956 have been fully explained and the several modifications made have 
been pointed out. All notifications bearing on the subject have been incor- 
porated. Practitioners will, therefore, find this edition of the Act mead use- 
ful for pa of reference. 


The Hinde Marriage Act, 1955. By DEOK: NANDAN AGARWALA, B.A, LLB., 
Allahabad: Ram Narayan Lal, 1957. Second Hdition. Roy. 8 vo. Pages 
102. Price Ra. 2-8-0. i 


Tue: law of marriage is the Darombter of the state of civilization of any 
particular community. The Hindu Marriage Act has revolutionised to some 
extent the archaic principles of Hindu law and has sought a kind of equality 
between the sexes. The manner in which the principles of Hindu law of 
marriage have been amended, abrogated, or resuscitated by the Act have been 
clearly pointed out. The rules framed under the Act by the Allahabad, Bom-,. 
bay and Mysore High Courts have been added to this edition as appendices. 
Lawyers will find this book very serviceable. ° ©, 


A Commentary on the Dissolution of Muslim Marriages Act, 1939. By K. N. 
AHMED, B.A, LLB., Advocate. Karachi: Legal Publications, 77, Garden 
West. 1955. Demi °8 vo. Pages xlvii + 119. Price Rs. 10. 


THE provisions of Act VIII of 1939 are clearly and fully explained ànd al 
cases dealing with the subject have been referred to.’ English precedents bear- 
ing on certain points have been referred to. The book will be found useful 
to those who have to tackle the question of dissolution of a oe marriage. 


A Tex Book of Hindu Law. By Deoxt NANDAN AGARWALA, B.A, LL.B. ALLA- 


HABAD: Ram Narayan Lal. 1957. Second Edition. Crown 8 vo. Pages 
502. Price Re. 5. 


Hinvu law in recent years has been modified to some extent by several enact- 
ments, namely, The Hindu Marriage Act, 1955; The Hindu Succession Act, 
1956 ; "The Hindu Minority and Guardianship Act, 1956; and The Hindu Adopt- 
jons and Maintenance Act, 1956. The learned author has presented the whole . 


subject in a lucid style, and the arrangement and the mode of presentation 
will help the student considerably in studying the principles of Hindu law. 


The Young.Lawyer. Edited L by K. H. Naaranıt. Bombay: Tho Law College. 
1957. Roy. 8 vo. Pages 77 
WE welcome the second Anba of VoL II of this legal pefiodical which is 
ably edited and contains thoughtful articles on various legal topics. Students 


of Jaw will certainly find it cee The ee and geteup leave none 
to be desired. — 
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THE JUDICIARY UNDER THE CONSTITUTION* 
` By E 
Tea Hon. Me. Justice K. BHIMASANKARAN, 
Judge Andhra High Court. | 
ALL civilised political societies today, known as sovereign Statte, either are 
or claim to be democratic. The form of democratic Government that generally 


obtains therein is ‘‘representative’’ Government. Further, all of them, with’ 


the conspicuous exception of England, have written Constitutions. Durmg 
the last hundred years or so, the functions of Government have extended far 
beyond the maintenance of law and order and defence from external aggression. 
The modern State calls itself a welfare State, ie. a State which seeks to secure 
a every individual citizen freedom from want, insecurity, ill-health and 

India is a welfare State with a democratic, representative form of Govern- 
ment. It is at the same time what is called a Federal State because it con- 


sists of°a Uniop of States with separate local Legislatures. The Constitution. 


of India reveals al] these features. 

Experience has taught mankmd that in a democratic pattern of society, there 
should be what is called separation of powers, i.e. the executive, the legislative 
and the judicial agencies must function apart though m co-ordination. The 
whole sovereign power of the State is distributed among these agencies. Apart 
from the system of checks and balances thus necessitated, there are also other 
restraints which must be imposed upon these agencies in order to effect a com- 
promise between the demands of order and the demands of freedom. Freedom, 
which as understood today is not merely a negative concept but also imports the 
pursuit of positive ‘‘goods’’. It is based upon a recognition of the worth and 
dignity of the individual. No man, for instance, can be free if he is economically 
-bound. He will ‘have no freedom of speech or action if his means of livelihood 
depend upon the goodwill of a boss who has-political views of his own and 
who, because of his position or power, is likely to be impatient and intolerant 
of other views. Nor is a man completely free unless he'is free from ill-health 
and ignorance. These aims of a democratic welfare State are brought out by 
the provisions made in Part III and Part IV of our Constitution. 

Again, because of the federal structure of our Constitution, there are limita- 
tions imposed upon the powers of the individual States on the one hand and 
those of the Union: on the other. The Constitution endeavours to define and 
delimit these powers. Now the power to ensure that these several restraints 
and HKmitations are enforced, is entrusted to the judiciary. In America the 
Supreme Court decided that it had such power known as the power of judicial 


review though there was no constitutional provision to that effect. In Marbury” 


v. Madison,’ a case decided as early as 1803, Marshall O.J.,‘one- of the most 
outstanding personalities that ever adorned the Bench of the Supreme Court 
of America, asserf}d that s a 

“It is emphatically the province and duty: of the Judicial Department to see what 
law is and that if twe laws conflict with each other, the Court must decide an the ope- 
ration of each.” | Pe y 

pesch delivered at a Seminar held under Apprentices’ Association on 4-4-1957. 

the guspices of the f Pradesh Law 1g (18038) 1 Cranch 187. 
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Under our Constitution, this power of judicial review is y recog- 


nised and the judiciary has pn to pronounce upon the constitgtionality not e 


merely of legislative but of executive action and it is their to strike 
down any unconstitutional enactment or executive action opposed to the com- 
mands of the Constitution. Part III of the Constitution embodying what are 
called ‘‘fnndamental righta’’ is conceived as a sort of workable compromise 
b&Stween the power of governmental regulation rendered inevitable by the ob- 
jectives of a modern welfare State and the requirements of freedom... 
The directive principles in Part IV of the Constitution are similar to the 
restrictions placed upon the Legislature under the French Constitution which 
are not in reality laws—as they are not rules which will be.enforced by the 


Courts—but only what have been styled maxims of political morality... «i: 


3 
9 


Part XI of the Constitution deals with the distribution of the legislative ` 


powers between the States and the Union and the Séventh Schedule contains 
three lists—one called the Union list, another the ‘State list and the third 
the ‘Concurrentt list. 

It is the duty of Courts to see that the legislative and the executive power 
is not 80 exercised as to be violative of the fundamental rights and that one 
Legislature does not entrench upon the powers of another. 

At the top of the judiciary in this country is the Supreme Court which is 
both an ordinary appellate Court from all High Courts and also a Court which 
has a general power of review over the decisions of all tribunals functioning 
anywhere in India. The provisions relatmg to the Supreme: Court are em- 
bodied in arts. 124 to 147. The Suprem urt has algo got original juri- 
diction under art. 82 and access to the Sarran Court for the vindication 
of fundamental rights is itself made a fundamental rigbt. Article 148 em- 
powers the President to consult the Supreme Court of India when a question 
of law or fact has arisen, or is likely to arise which is of such importance that 
it is expedient to’ obtain the opinion of the Supreme Court of India thereof. 
Some text-book writers entertain some doubt as regards the desirability of 
such consultative jurisdiction; but this is only to be tested by experience. 
The law that is laid down by the Supreme Court is under art. 141 bmding 
on all Courts within the territory of India. All Courts in India are bound 
to act in aid of the Supreme Court. There does not seem to be in the world 
any other Court wielding such extensive jurisdiction over such wide territory 
as our Supreme Court. 

Next in importance come the High Courts of, the several States. Articles 
214 to 282 deal with the constitution of the High Courts. e High Court 
of a State has powers similar to those which the Supreme Court has under. 
art. 82 within the territories in relation to which it exercises jurisdiction and 
further has supermtendenes over all Courts and Tribunals functioning there- 
in. The power of a High Court under art. 226 is in fact wider than the power 
of the Supreme Court under art, 32 because it can be used not merely for the 
enforcement of any of the rights conferred by Part ILL but also for. other 
purposes. It is, however, open to Parliament to confer on the Supreme Court 
power to issue writs ete., for such other purposes also. The High Courts are 


” in no way subject to the jurisdiction or superintendence of the Supreme Oourt 


and can act independently m their own sphere though they are bound by the 
law laid down by the Supreme Court and must act in aid of that Court. 
e Then there is the subordinate judiciary in a State which is under the con- 
trol of the High Court of that State. To the High Court is given power to 
withdraw to itself under art. 228 any case pending in a subordinate Court, if, 
in its opinion, it Involves a substantial question of law as to fhe interpretation 
of the Constitution. 

The Judges of the Supreme Court and the High Court are not liable to 
removal from office except by an order of the President pafsed on address by 
each House of the Parliament supported by a majority of total membership’ 


of the House and ‘by ‘a cs of not is than 2/8rds of the members of 


be] 


‘those who have heen sensitive to 
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that House mt and voting, on the ground of proved misbehaviour dr in- 
capacity ang Yuring the tenure of his office, the rights, privileges and allowan- 
ces to which a udge is entitled are not to be varied to his disadvantage. The 
doctrine of separation of powers is thus underlined in the Constitution, though 
it is not expressly enunciated anywhere. In fact the separation of the exe- 
cutive and judicial functions is one of the directive principles mentioned ip 
Part IV. In our State, except in three districts, we can claim that this såpa- 
ration is in force. ` : l 

The power of ‘judicial review’ is a power to be exercised with the utmost 
caution but in a liberal and broad-minded spirit. A Constitution, as Frank- 
furter J. said, is not printed finality but a dynamic process and its applica- 
tion to the actualities of Government is not a mechanical exercise but a high 
function of State-craft. That is why the rule of what is called stare dect- 
sis 80 rigidly enforced in the sphere of private law, has not the same force 
and efficacy in the realm of constitutional law. In pronouncing upon the 
constitutionality of legislative and executive action, Courts are performing a 
task different im character from what they do in resolving a private dispute or 
in punishing a criminal act. They act “in harmony with the great purposes 
and policies of the Constitution recited in the preamble and the directive prin- 
ciples and do not approach the interpretation of the Constitution in a narrow 
and pedantic spirit of stilted legaliam. They realise that the same words are 
capable of different meanings in different contexts or circumstances. When 
the Court is called upon to apply the broad constitutional promises of liberty, 
equal protection, etc., it takes account of the moral and social sentiment of 
the day. As has been put by a writer of eminence on Constitutional law, 
speaking in the Supreme Court of America: 

“The Supremg Court is a kind of constitutional convention in continuous session.” 
The principle that, stare decisis is not so strictly applicable in matters of Con- 
stitutional law is embodied in this pronouncement of a Judge of the Supreme 
Court of North Carolina: 


“There is no virtue in winning against light or in persisting in palpable error for 


nothing is settled, until it is settled right.” aa 
It has been said of American Tope that the greatest among them. have been 
e widening thought and needs of the peo- 
ple. In a period of about 18 years, the American Supreme Court overruled 
about 20 Constitution decisions rendered during the previous 20 years. What 
are called segregation cases reeently dealt with by the Supreme Court of Ame- 
rica constitute a signal illustration of the way in which earlier decisions con- 
sidered improper are set aside. In the words of Mr. Justice Douglas, so far as 
Constitutional law is concerned, stare decisis must give way before the dyna- 
mic component of history. Today’s new decision becomes a coveted anchor- 
age for new vested interests. The former proponents of change acquire an 
acute conservatiam in their new status quo. It then takes an oncoming group 
from a new generation to catch the broader vision which may require the un- 
doing of the work of their predecessors. - 

A judicial office under the Constitution is a great responsibility. The 
powers conferred by the Constitution upon Judges are so great that only men 
of high character and intellectual calibre should be entrusted with its exer- 
cise. Courts have no police, no army, no power of the purse and as Vander- 
bilt says: ` 

“In a representative democratic Government such as is ours, the power of tha 
judiciary depends largely on its reputation for independence, integrity and wisdom.” 

The therefore, of the judiciary almost entirely consists in the moral 
allegiance which it can evoke by the hold it has over the hearts of the people. 

Considerations of political expediency or popular passion or prejudice have 
no place in a judicial decision. A Judge owes a duty only to his conscience 
and to the Comstitution. Not unoften a Court may have to render a decision 
that is unpopular. ro cases recently decided in America have 
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causell a furore in the Southern States and exposed the Judges offthe Supreme 
Court to rather violent criticism. But that is all in the day’s work so far as 
Judges are concerned. 

Again Courts may have to risk the displeasure of the executive. Only 
yesterday, a Judge of the Madras High Court, himself an erstwhile member 
of the executive, had to over-rule the claim of a Minister for exemption from 
attendance in Court. Judges are sworn to defend the Constitution and not 
either the executive or the legislative power. Justice, it is good to remember, 
as observed by a Law Lord, is not a cloistered virtue and Judges should not 
complain that they are judged. It is only m order that Judges may maintam 


` their independence that there are special provisions in the Constitution as 


regards their dismissal and though there is in it no provision disabling them 
from holding other offices, they are not, after retirement, to be tempted by 
future favours of the executive in the shape of remunerative offices. Further, 
the High Court Judges (Salaries and Pensions) Act recently enacted ensures 
the recruitment of persons with talent and character by allowing them a gua- 
rapteed minimum pension. A new amendment of the Constitution also allows 
retired High Court Judges to practise in the Supreme Court. As future mem- 
bers of the Bar, you may note that in the discharge of his responsibilities a 
Judge cannot function at his highest level of efficiency if he does not receive 
from ‘an independent bar its unstinting co-operation. A good Bench means a 
good and efficient Bar. 


DIVESTING OF ESTATE ON REMARRIAGE 


' Ir is suggested in some quarters that in view of s. 14(1) of the Hindu Suc- 
cession Act, 1956, chances of remarriage of a Hindu widow in possession of 
her former husband’s property are now substantially improved. Formerly 
such a widow could think of remarriage only if she was prepared to lose her 
former husband’s property and the prospective husband had no eye thereon. 
After the enactment of the Hindu Succession Act, 1956, it is claimed that 
such a widow would no more be required to forfeit her husband’s estate but 
she would be able to own and enjoy it even after remarriage. - This, it is said, 
has materially improved the chances of remarriage. It is urged that this 
vesult is due to the fact that s. 14(1) of the Hindu Succession Act, 1956, 
converts all limited estates of widows, whether acquired before or after the 


Act came into force, into absolute estates. The proposition might appear to. 


be sound at first sight, but.on full investigation of the origm of the rule of 
divesting of an estate under Hindu law, the opposite conclusion would be found 
to be much more plausible. To say the least the matter is not free from doubt 
and merits full discussion. 

Section 14(1) of the Hindu Succession Act, 1956, on which the proposition 
is based, is as follows :— 

“14. Property of a female Hindu to be her abeolute property—(1) Any property 
posseased by a female Hindu, whether acquired before or after the commencement of 
this act, shall be held by her as full owner thereof and not as a limited owner. 

Explanation.—In this sub-section, “property” includes both moveable and immove- 
able property acquired by a female Hindu by inheritance or devise, or at a partition, or 
@n lieu of maintenance or arrears of maintenance, or by gift from any person, whether 
a - relative or not, before, at or after her marriage, or by her own akill or 
exertion, or-by purchase or by prescription, or in any other manner whatsoever, and 
also ny ence property Rold “by ber Ge arene anes before the commencement 
of this act.” 

The above ai tnection confers full ownership upon a “Wo whether a widow 
or not, over all property whether acquired before or after the Act came mto 
force, and whether it is stridhana or non-stridhana according t? pure Hindu 


law. Now, therefore, all the property TO by a {€ belongs to ber as 


P 
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Wise deal with the same. She can wili it away. such property would on 
her death devolve on her own heirs under 8, 15 of the Act and not on the heirs 
of the person from whom she inherited the game. It is said with great emphasjs 
that this clfange in the incidents of the estate inherited 18 80 Inconsistent wi 
the rule of divesting on remarriage that the said rule, whether incorporated 
in a statute or not, must now be taken to have been abrogated. 

In support of this proposition it is urged that the quality of an estate as a 
limited estate is the stne qua non of the rule of divesting on remarriage. It 
is pointed out that no instance can be referred to where stridhana property 
or other absolute property held by a widow is divested on remarriage. It is 
said that certain portion of s. 2 of the Hindu Widows Remarriage Act, 1856, 
supports the proposition, that only a limited estate ig liable to be divested on 
remarriage. On the other hand the vory section is relied upon in support of 
the opposite view. That section is as follows -— ° 

TA All righjs and interests which any widow may have in her deceased husbang’s 
property by way of maintenance, or by inheritance to her husband or to his lineal 
successors, or by virtue of any will or testamentary disposition conferring upon her, 


z ] 
, absolute Paks There are no restrictions on her power to alienate or other- 


no power of alienating the same shall, upon her re-marriage cease and determine as 


It is insisted that the said statutory provision is still on the statute book, not 
having been repealed by the Hindu Succession Act, 1956, or by any other 
enactment, and therefore, it must continue to operate as before. That being 
80, on remarriage a widow would still divest the estate inherited from her 
former husband. In view of these divergent points of view, it would be neceg- 
sary to examine All possible arguments in favour of both of them in order 
to make a choice between the two. l 

Before proceeding further it would be convenient to notice the difference 
af opmion as to the nature and scope of s. 2 of the Hindu Widows Remarriage 
Act, 1856. The High Court of bad has consistently held that the rule 
of divesting of estate on remarriage is not a part of Hindu law, because there 
ate no texts in support of it (vide Bhola Umar v Kausila'). On the other 
hand the High Courts of Madras and Bombay have taken the view that the 
said rule is part of Hindu law which ig merely incorporated in s. 2 (vide Muru- 
gays v.. Viramakali?, Vitta Tayaramma v. Chatakondu SwayyaS, Parvati v. 
Bhiku* and Rama Appa v. Sakhu Datiu®). It may be pointed out that the 
Tule was recognised even before the enactment of the Hindu Widows Re- 
marriage Act, 1856. (vide Hurkoonwar v. Ruttunbas Baee®). In “Law and 
Custom of Hindoo Castes’’ by Arthur Steele, published in 1826, the follow- 
ing two passages occur: 

“On a woman’s forming a Pat, she gives up all her property and jewels to her 
former husband’s relations...” (p. 160). 
“...The widow is heiress, until she form Pat with another man...” (p. 178). 
(The word ‘Pat’ means remarriage. ) 

The following two passages from the Digest of Hindoo Law, by West and 
Buhler, Book I, are also noteworthy (p. 427): 


“Q. 3—A man, not being on amicable terms with his first Pat-wife, took another ° 


wife by Pat ceremony. The first Pat-wife lived for 18 years with her daughter. The 
man is now dead. The second Pat-wife having performed his funeral ceremonies and 
liquidated his debta, married another husband. The first wife has filed a guit against 
the second for a moiety of the property of the deceased. The question is, whether the 


1 (1939) L L. R. G5 All. 24, wm; [1932] 4 (1867) 4 B. H. O. R. (A. O. J.) 25. 

A. L. 617. 5 [1954] Bom. 1107; 58 L. R. 227; 
2 (1877) I. LR. 1 Mad. 228. [1954] A. L R. Bom. 315. 
3 (1918) L L. R. 4 Mad. 1078, T. »; 6 (1820) 1 Borr. 481, 


[1919] A. L R. Mad. A 
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claim is admissible, and whether the first or the second Pat-wife has a t to dispose . 
of the property left by the deceased husband? fe 

A—The widow has a right to prosecute her fellew-widow for the recovery of the ` 
property belonging to her husband, because he hed not passed a, deed of separation to : 
Her, according to the usage of his caste. As the second wife has married ‘another hus- 
bang, her right to the property of the deceased has become extinguished.” 

“Q. 1—A man died, leaving a widow and a daughter. His property consists af a 
house. The widow married another husband. Which of those should be considered the 
heir to the house? 

A—The widow, having married herself to another husband by the “Pat” ceremony, 
has forfeited her right to heirship. The daughter therefore is the heir” (p. 429). =- 
In view of these old authorities, it is futile to suggest that the rule came into 
being for the first time by virtue of s. 2 of the Hindu Widows Remarriage Act, 
1856. It existed even before its enactment and therefore the Allahabad view, 
it is submitted with respect, cannot be preferred to the view taken by other 
High Courts mentioned above. Absence of texts has been ined by the 
atts Court of Bombay in Rama Appa v. Sakhu Dattu. Shah d. observed (p. 

0): 

“With very great respect to the learned Chief Justice, it must be observed that 
any attempt to search for textual authority as to consequences of remarriage by a 
Hindu widow in the Shastras, when they did not recognise or countenance remarriage 
by a widow must be futile;” 

Again, the High Court of Allahabad has, in the same case above referred to, 
also taken the view that s 2 in terms applies to widows belonging to the 
communities which do not sanction remarriage by custom and not others. On 
the contrary the other High Courts hold that it applies to all widows irres- 
pective of the community they belong to (vide Rasul Jehan Begum v. Ram 
Surun Singh’; Bantala Bewa v. Badaswart Das’; Vithu y. Govinda®; and 
Mussammat Suraj Jote Kuer v. Mussammat Attar Kumars'°). However, even 
if g. 2 does not in terms apply to certain classes of widows, the result would 
be the same as the rule forms part of Hindu law as pointed out above. But 
it is Unnecessary to d&al with this aspect any further as the present purpose is 
not to ascertain the fleld on which the rule operates but to see if it survivgs 
a. 14(1) of the Hindu Succession Act, 1956. For the present purpose, there- 
fore, it will be assumed that s. 2 of the Hindu Widows Remarriage Act, 1856, 
does not make any new provision with respect to the property inherited from the 
former husband or his lineal successors, but it merely restates the law already 
in existence at the date of its enactment. p 
Tt cannot be denied that what takes place on remarriage is that the widow 
her personality. She ceases to be the widow of her former husband; 
ghe loses that status. She suffers a fictional death which is known to law as 
civil death. Section 2 of the Hindu Widows Remarriage Act, 1856, which in- 
corporates the rule of Hindu law lays down that a widow’s interest in her 
former husband’s estate shall on her remarriage ‘cease and determine as if she 
had then died’. Thus it is this civil death that appears to be the basis of the 
rule of divesting and the quality or nature of the estate mherited appears to 
be of no moment to its applicability. But it is said that the rule applies not 
only to the estate inherited from.the former husband but also to that inherited 
efrom his lineal successors, viz. son, son’s son and son’s gon’s son. In such a 
case the remarrying widow is related to the propositus by blood. She in- 
herits in her own right and not as widow of her husband. On her remarriage 
she does not cease to be the mother, grandmother or great grandmother of- the 
: propositus, and in such a case apparently no loss of stdtus or change of 
personality is involved. But that is only apparently correct. If regard is had 
to the position assigned to such women by Hindu law thes position would be 
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, quite clear. (Rights of these females are regarded as inferior to the fefnales 
who aré born\in the gotra of the propositus. The difference of opinion as to 
the nature of property inherited by females is well known. AL schools other 
than Bombay do not regard such property as stridhana, while the Bombay school 
regards it as such. However, the Bombay school makes an exception to the rule 
so far as these three females are concerned. The exception appears to have 
been made on the ground that they are not born in the gotra of the propositus 
but enter the same by marriage, The basis of their right to the property in 
the husband’s family is presumably the status they acquire in that family 
by virtue of marriage, and loss of that status is certainly involved in re- 
marriage of such a female. 


It is, however, said that even if loss of status or change of personality is a 
necessary element, it does not follow that limited nature of estate is irrele- 
vant. It is urged that as no instance of absolute estate being divested on 
remarriage can be pointed out, limited nature of estate must also be taken 
to be a necessary element. In support of this argument s. 2 of the Hindu 
Widows Remarriage Act, 1856, is relied upon. It is pointed out that the 
Baid section refers to two sorts of property acquired from the former husband 
or his lineal successors: (i) property inherited and (ii) property acquired 
under a will, As to the property inherited, it is noteworthy that the section 
does not confine its application to limited estate only. The words ‘‘without 
express permission to remarry, only a limited estate in such property with no 
power of alienating the same’? would govern the property acquired under a 
will, but not the property ‘‘inherited’’. But it is said that it is now firmly 
established that the first sort of property, barring certain exceptions based on 
special customs, was always a limited estate. That is true and it is unneces- 
sary to cite an¥ rulings in support of that proposition. As to the second sort 
of property it is‘ pointed out that only limited property is brought within 
the mischief of that section and absolute property is left alone. That being 
go, it is said, that what has been subject to the rule is only limited estate. It 
is further said that even if the fact that the first sort of property always 
happened to be limited in its nature may not be a greund for limiting the 
meaning of the actual words ‘by inheritances’ to such property, the fact that 
the operation of-the section is limited to a limited estate with respect to the 
second sort of property, shows that the same intention is implicit with respect 
to the former. A decision of the High Court of Madras in Bangaru Redd v. 
Mangammal't is also sought ‘to be relied upon. In that case it is held that 
property given to a widow absolutely in full settlement of her claim against 
her husband’s estate for maintenance, is not divested on her remarriage. The 
following passage occurs at p. 164: 

“Tt is clear that this section has no effect on property belonging to the widow 
absolutely on the date of the remarriage. The rights and interests which she may 
have in her deceased husband’s property by way of maintenance obviously refer to 
recurring rights as for example to peyment of maintenance by the enforcement of a 
charge on her deceased husband’s property. In the case of wills and other testamentary 
dispositions tt is only the limited interest that ceases and determines. In my opinion, 
the words, ‘an if she had then died’ supply the criterion for adjudicating on the rights 
and disabilities of the widow on re-marriage. All the results which would follow the 
re-marriage are results which would ensue if she had died on the date of the re-. 
marriage. In other words, if she had only a limited and life interest then that would” 
cease; but if she had an absolute estate that would not cease.” 


Now distinction hetween property given by an act smter vivos or under a will 
on the one hand and that devolving by operation of law such as inheritance on 
the other is important. Th the latter case there is no scope for intention of 
the parties, e $n the former the quality of the property entirely depends 
on the intentign of the transferor or the testator. The property given under 
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a wi cames within the former category, and, therefore, the infantion of the 
testator would decide its incidents. According to the notiong qf orthodox 
Hindus a gift ‘or bequest to a female stmpliotter raises a presumption that only 
a limited estate is intended to be given (vide Mulla’s Hindu Law, 10th edn, 
pp: 485-86). In case of females who are blood relations the intention must 
he presumed to confer an estate co-terminus with the life of the person of 
the ‘donee, the status of the donee not being open to any change qua the giver. 
In other words, in such a case, it must be presumed that a gift or bequest is 
made to a person as such. On the other hand when a limited gift or bequest 
is made in favour of a widow it must be presumed that it is made because 
the donee or devisee holds a particular character qua him and the duration 
of the property must be presumed to be co-terminus with that character. To 
put it in different words, when a person makes a gift or bequest to his daughter 
even if he confers a limited estate, the donee being sure to continue to be his 
daughter till her death the intended duration has got to be presumed to be 
co-terminus With the existence of her person, irrespective of her status such 
as unmarried, married, remarried or divorced. ` But in the case of a wife or 
widow, the donor or the testator must be presumed to give the property qua 
wife or widow, and the intended duration must be taken to be co-terminus 
with her existence as a wife or widow. The donor or testator cannot be pre- 
sumed to intend that the property should continue with her even after she 
ceases to be a wife or widow. Section 2 of the Hindu Widows Remarriage 
Act, 1856, merely defines in what cases an intention to bequeath a property 
qua widow, co-terminus with her widowhood, should be implied. When a be- 
quest is made with express permission to remarry, an intention to bequeath 
not qua widow but qua & person is clear, and therefore, such bequest is ex- 
eluded from the operation of that section. Similarly when power to alienate 
is conferred similar intention can be properly inferred. ft would thus be 
clear that the provision as regards property acquired under a will is only a 
guide to ascertain whether a bequest is made with regard to a status or person, 
and that provision cannot be used in support of an intention to limit the 
scope of the section with respect to inherited property. Similarly when a 
property is given absolutely in full settlement of a claim of a widow for main- 
tenance, an intention to give up all interest in the property in exchange of @ 
right, in favour of the person of the widow is implicit and this also would 
not support the construction sought to be placed on s. 2 as regards inherited 
property. ° à 
But it is further urged that the absolute nature of the estate conferred on 
the widow by s. 14(1) of the Hindu Succession Act, 1956, is so inconsistent 
with the rule of divesting that s. 2 of the Hmdu Widows Remarriage Act, 
1856, must be taken to have been impliedly repealed, and that the rule as 
of Hindu Law must be taken to have ceased to have effect by reason of 
g. 4(1) (a) of the Hindu Succession Act, 1956. Implied repeal cannot, how- 
ever, be easily inferred. There is always a strong presumption against it. In 
State v. Pandurang Sangare'? Chagla C.J. observed (p. 990): 

«_...The Court never looks with favour upon the suggestion that there is an implied 
repeal and the inclination of the Court will always be against the repeal of an earlier 
statute when the Legislature has not expressly done so.” 

Thus an implied -repeal cannot be inferred unless there is something. in the 
dater statute which is so inconsistent with the earlier, that the Court is driven 
to infer a repeal by necessary implication. What s. 14(1) of the Hindu 
Succession Act, 1956, does is, that it converts limited estates into absolute 
ones and nothing more. If divesting of absolute estate ware never counte- 
nanced by Hindu law, it could possibly be said that s 14(1) of the Hindu 
Succession Act, 1956, is quite inconsistent with s.“2 of the Hindu Widows 
Remarriage Act, 1856. But there are at least four cases Where loss of sta- 


tus results in divesting of an absolute estate, Š 
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. A posthunfous child divests the estate vested in an heir before its birth. In 
Bayava v. P eva! a posthumous daughter divested the estate vested in her 
married sistet, that is, the married daughter of the propositus. It may be 
noted that the case was governed by the’ Bombay school, and that. being so 
the estate vested in the married daughter was an absolute estate. In spite of 
the estate being absolute, it was divested. It is true that on the birth of the 
posthumous daughter, the married daughter did not change her personflity, 
as she continued to be the daughter of her father, but it is equally true that 
she lost her status as the. nearest heir of the propositus. : 

The theory that if an adoption involves divesting of an estate vested in any 
person other than the adoptive widow the adoption itself is invalid and such 
an adaption cannot divest an estate once vested, is long exploded. Till the 
Hindu Adoption and Maintenance Act, 1956, was passed an adoption did divest 
an estate, whether limited or absolute, vested in a remoter heir. Amarendra 
Mansingh v. Sanatan Sengh'* is an instance of divesting of an gbsolute estate 
on adoption. In that case also the person whose estate was divested did lose 
his status as the nearest heir by reason of the adoption. 

Similarly, before the said Act came into force an adoptive son lost an estate 
inherited from his genitive father on his adoption into another family. It has 
been so held by the High Court of Bombay in Datiatraya Sakharam v. Govind 
Sambhajs.1© The reason is nothing else than that the adopted son loses the 
status of the son of his genitive father. In such a case the estate is undoubtedly 
absolute bat that does not come in the way of divesting. It is true that there 
is a conflict of opinion on this point, but the case is definitely useful to ascer- 
tain the real basis. 

The effect of becoming a Sanyasi is described in the following passage in 
Mulla’s Hindr Law (11th edn.) thus (p. 108): 

“111, Adoption’ of religlous order—Where a person enters into a religious order 
renouncing all worldly affairs, his action ig tantamount to civil death, and it excludes him 
altogether from inheritance and from a share on partition. 

All property which belongs to such a person at the time of renunciation passes 
immediately on hig-renunclation to his heirs but property acgtired by him subsequent 
to his renunciation passes to his spiritual heirs.” 

This also is an instance of divesting of an absolute estate on account of civil 
death. l 

These four instances would clearly show that thore is nothing inconsistent 
in the absolute nature of estate with the Hindu law rule of divesting, and the 
real basis of the rule is loss of status or change of personality. 

This would bring us to one more provision sought -to be relied upon, namely, 
s. 4(1) (a) of the Hindu Succession Act, 1956. That clause is as follows: 

“(a) any text, rule or interpretation of Hindu Law or any custom or usage as part 
of that law in force immediately before the commencement of this Act... 
shall cease to have effect with respect to any matter for which provision is made in this 
Act;” 

In order to attract this provision it must be shown that a provision with respect 
to the rule under consideration is made in the Act. Section 14(1) only aims 
at the nature of the estate and does not touch the topic of divesting. This 
provision also is therefore of no assistance. Moreover, it is significant that in 
the recent Hindu Adoption and Maintenance Act, 1956, which forms part of 
the same Hindu Code of which the Hindu Succession Act, 1956, forms part, 
and which was piloted by the same Law Member in Parliament, there is an 
eXpress Provisionyin respect of divesting. See s. 12(b) and (c). It is speci- 
fically provided that an adoption would not divest any estate vested in the 
adopted child as also in any other person. Absence of such provision in- the 
e ` 
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Hindu Succession Act, 1956, and leaving s. 2 of the Hindu Widovfs Remarriage 
Act unrepealed would, therefore, go to support the survival of mg of divest- 
ing on remarriage. 

There is only one argument that remains to be noted. It is ‘said that now if 
an estate is divested on remarriage it would not devolve on the heirs of the 
Rropositus but on the heirs of the remarrying widow herself, the estate being 
absdlute. That, it is said, would be inconsistent with s. 2 of the Hindu Widows 
Remarriage Act, 1856, and moreover devolution of property on one’s own heirs 
during one’s life time is, to say the least, purplexing. These considerations, it 
is said, would be against the continuance of the rule. As to the first part of 
the contention it may be pointed out that the words ‘‘And the next heirs of 
her deceased husband, or other persons enbiiled to the property on her death, 
shall thereupon succeed to the same’’, in the section would be a gufficient 
answer. As to the second part of the contention the case of a Sanyasi referred 
to above would furnish a complete answer. 

Before concluding, an entirely new point deserves reference. In Rama Appa 
vy. Sakhu Dattu'® it is pointed out that the basis of a widow’s right of inheri- 
tance is that she is the surviving half of her husband. That basis is now gone 
and she inherits like any other heir. But the mother who does not inherit on 
that basis and the persons referred to in the first two of the four cases quoted 
above, who inherit like other heirs are also subject to the rule of divesting and 
therefore it would appear that the change im the basis of inheritance of a 
widow would not make any difference. 

It is true that now the property being absolute a widow contemplating re- 
marriage can get round the effect of remarriage by gifting the property to her 
intended husband or to some other person of ed confidence and get it recon- 
veyed to her after remarriage. The dangers implicit in such a.course can be 
well imagined. Whether a widow can make a will in her own favour and can 
get the property as her own legatee relying on her civil death as a result of 
remarriage, is not easy to answer. Probably such a step would be ineffective. 
However these practical considerations are quite irrelevant im the discussion 
of a purely legal problem. It is one thing to say that a difficuliy can be suc- 
cessfully got over and quite another to say that it does not exist. 

Tn conclusion it is submitted that the rule under discussion still subsists. Aé 
any rate the matter is not free from diffculty. It is really difficult to see why 
Parliament having regard to recent social trend did not incorporate a provision 
in the Hindu Succession Act, 1956, similar to s. J2(6) and (c) of the Hindu 
Adoption and Maintenances Act, 1956. It is urgently necessary to make some 
provision in order to clarify the position, but in the meanwhile rich widows 
contemplating remarriage and persons willing to marry them with an eye on 
their property must proceed with caution. 

G. K. DABKE. 


GLEANINGS. 


AMERIOAN Bar AssocaTron MeeriIna In LONDON 


NPEAKING at the formal opening of the American Bar Association’s seven- 

y meeting in historic Westminster Hall, London, on July 24, the Association’s 
president, Mr. David F. Maxwell, paid tribute to Britain’s record in promoting 
self-government in areas which had come under her jurisdiction. 

Two thousand American Judges and lawyers were present, together with 
the Lord Chancellor, Viscount Kilmuir, Judges of the British High and Appeal 
Courts, and leading figures of the British Bar. It was the first time that an 
Anglo-American legal meeting of this kind had taken place gince 1924. 

Mr. Maxwell said the fact that Britain had granted self-government since 
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the war to mére than 500,000,000 people in Asia and Africa proved that cHarges 
of British colnialism were a hollow mockery. He contrasted this record with 
the communist philosophy of absolute State domination. 

The Attorney-General of the United States, Mr. Herbert Brownell, made 
an appeal for a system of law for the nations of the world, and said this was 
the greatest prize lawyers could bring to a sorely troubled humanity. So. faz, 
he said, they had been able to achieve the rule of law withm national boun- 
daries, oe the great challenge now was to extend this on the global scale. 
—L. P. 8. 


THE INTERNATIONAL MARRIAGE 


In an age of happily increasing social intercourse between nations, more 
and more international marriages must assuredly result. And, frequently, they 
will be attended by problems of proprietary rights, problems of*great interest 
to lawyers and of vital concern to the parties. 

If he is wise, the candidate for international matrimony will guard against 
these difficulties by pausing to insist on a marriage settlement or contract. 
More often he plunges headlong into matrimony and it is only years later, when 
one spouse dies, that the other has to consider the consequences of the omission. 

Such was the case in Re Egerton’s Will Trusts, ((1956] 2 AL E. R. 817). In 
May 1932 one E., a British Army officer, married a French lady in London. 
His domicil was English, and her domicil, until the marriage, was French. At 
no time was there any discussion of property matters. Before the marriage, 
however, both agreed that as soon as possible after the marriage they would 
settle in France and establish their home there. In the autumn of 1932 they 
visited that country but returned to England, and did not in fact settle in 
France until the autumn 1934, by which time E. had obtained his discharge 
from the Army. Subsequently he purchased land in France in his wife’s 
name and built a house thereon. Here they lived, except for the war period, 
until K’s death in 195L 

His widow claimed that his estate should be administefed on the footing that 
the regime of community of property as provided by French law applied. The 
executors of his’ will (which made scant provision for her) brought this action 
to determine the question. It was clear, and was so found by Roxburgh J., 
that E. was domiciled in land at the time of the marriage but had acquired 
a French domicil by 1987 at the latest. 

The question ‘to be answered, therefore, was which law governed the rights 
of husband and wife inter se to movable property in these circumstances. 
(Immovables are governed by the ler situs.) 

In Dicey’s Conflict of Laws (6th edn.), r. 171 states that ‘‘where there is 
no marriage contract or settlement, and where no subsequent change of domicil 
on the part of the parties to the marriage has taken place, the rights of husband 
and wife to each other’s movables, whether possessed at the time of the mar- 
riage or acquired afterwards are governed by the law of the matrimonial domi- 
cil without reference to the law of the country where the marriage is cele- 
brated or where the wife is domiciled before marriage”. And that, Roxburgh d., 
said (at p. 821) ‘‘ia mdisputable law”. 

In the present case there was a “‘subsequent change of domicil’’ and if 
Lashley v. Hog, ([1804] 2 Coop. temp. Cott. 449), is good law (which must bf 
doubtful after the criticism it received from the House of Lords in De Nicol’s 
y. Curler, ([1900] A.C. 21), the law of the new domicil, i.e. French law, ap- 
plied. But this Seasoning availed the widow nothing, because by French law 
community of goods is eonstituted solely by a marriage under French law 
(Code Civile Title V arts. 1401-1496). The community must, therefore, com- 
mence, if at all, at the time of marriage, and could not apply to a husband and 
wife who, affer being domiciled in England where they, married, subsequently 
acquired a domicil i France. 


vA 
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Thé widow was, therefore, thrown back on r. 171. Although} this rule is 

‘indisputable law’’, her counsel was able on the basis of it tofpropound. an 
argument which, as the learned Judge remarked (at p. 820) ‘‘might almost 
be said to set the professors by the ears’’. The academic lawyers thus drawn 
into the arena were Dr. Morris (the editor of Dicey) and Professor Cheshire, 
and the subject of the contest was the meaning of the expression ‘matrimonial 
domfeil’* in r. 17L 

Dicey himself had equated the matrimonial domicil with the husband’s domi- 
cil at the time of the marriage. This gives rise to no difficulty except where the 
husband. is domiciled at the date of the marriage in one country and intends 
to the knowledge of both parties immediately to become domiciled in another 
country. In such circumstances it would be reasonable to suppose, as 
Dr. Morris admits, that the other country should be regarded as the matri- 
monial domicil. Dr. Morris points out, however, that there is no conclusive 
English authority in favour of this view and that ‘there are considerable practi- 
cal difficulties" in its application (especially where the departure for the new 
country is delayed). Dr. Morris therefore holds that ‘‘the safer’ rule to adopt 
is that the matrimonial domicil means the husband’s domicil at the time of 
the marriage’’, though he concedes that ‘‘in a clear case where the parties 
change their domicil very shortly after the marriage in pursuance of a pre- 
matrimonial intention to that effect’’, the law of the new country might apply. 

Professor Cheshire, however, is bolder. He would refer the question of pro- 
prietary rights to the law of the intended matrimonial home, thus departing 
from the conception of domicil altogether. He claims that such a view lacks 
neither doctrinal analogy nor juristic support. He cities both Story and West- 
lake. Admittedly practical difficulties are involved in establishing what is the 
intended matrimonial home, but they are not insuperable. Professor Cheshire, 
therefore, suggests that while there is a strong presumption that the lez domi- 
cilis of the husband at the time of the marriage governs the proprietary rights 
of the spouses, this presumption is nevertheless rebutted if it is proved that 
they intended before the marriage to establish their home in some country 
other than the husbang’s domicil and that they have in fact carried out this 
intention. 

The parties to the marriage in the present case had agreed, before it took 
place, to settle in France as soon as possible and to establish their home there; 
and this they did. Hence Roxburgh J., conceded (at p. 823) that as France 
was their intended matrimonial home their propwetary rights must fall to be 
governed by French law if Professor Cheshire is right. But the learned Judge 


declined to follow Professor Cheshire because he could find no foundation for 


his views in the authorities. 

On the other hand, Roxburgh J., did not wish to subscribe to the rigid rule 
that the husband’s domicil at marriage must necessarily prevail. He eee 
from the Judgment of Vaughan Williams L.J., in Re Martin, ([1900] P. 211, 
at p. 240), where the opinion was expressed that ‘‘you must read the law of the 
husband’s domicil into the marriage contract as a term of it unless there is an 
express agreement to the contrary’’. Roxburgh J., adopted and extended this, 
holding ‘‘that there is a presumption that the law of the husband’s domicil at 
the time of the marriage apples but that the presumption can be rebutted. 
by express contract [that a different law should govern proprietary rights] 
and by...a tacit contract if the circumstances warrant the inference of a tacit 
contract” (p. 825). He thereby rejected Professor Cheshire’s view but ad- 
hered, he claimed, in substance, to that of Dr. Morris. 

When this rule was applied to the facts of the case there ceuld be no doubt 
of the result. ‘‘It would be quite fantastic’’, said the o Judge (at p. 825), 
‘‘to infer from what is merely the change of domicil that it was arranged tacit- 
ly or by conduct at the time of the marriage that French law should apply to 
their property rights as soon as they settled in France’’, The evidow’s con- 
tention, therefore, failed. 5 x 5 a 
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It is naturally a little sad to see an attractive doctrine such as Professor 
Cheshire’s rejected. One’s disappointment is the more marked when one recalls 
, that this very doctrine, though in a different context, has already received the 
approval of the Court of Appeal. For it has long been Professor Cheshire’s 
view that the question of capacity to marry should also be governed by the la% 
of the intended matrimonial home, and in De Reneville v. De Renevitle, ([19484 
1 All E.R., at p. 61), Lord Greene, M.R., referred the question of the essential 
validity of a marriage to the law of France ‘either because that is the law of 
the husband’s domicil at the date of the marriage or (preferably in my view) 
because at that date it was the law of the matrimonial domicil in reference to 
which the parties may have been supposed to enter into the bonds of marriage’’, 

Again, in Kenward v. Kenward, [1950] 2 All E.R., at p. 310), Denning L.J., 
appears to have regarded the ‘‘substantial validity” of a marriage contracted 
between persons domiciled in different countries as bemg governed by the law 
of the country where they intended to live and on the basis of which they had 


to marry. 

If the Court of Appeal are prepared to refer the question of the validity of 
the marriage itself to the law of the intended matrimonial home, one would 
respectfully have thought that matters of proprietary rights might well fall 
to be similarly governed. Evidently the Court of Appeal do not regard the 
practical difficulties of establishing what is the intended matrimonial home as 
insuperable. 

It is respectfuHy submitted that in truth it would seem that by declining to 
depart from the Jaw of the husband’s domicil unless there be an agreement, 
express or inferred, that another law should govern their property rights, 
Roxburgh J., has tended to confuse the two basic rules on the subject of pro- 
prietary right# to movable property on marriage. These two rules are con- 
veniently summarised by Dicey’s Rules 170 and 171. The learned Judge 
founded his entire judgment on r. 171, but this rule expressky deals with the 
situation where there is #0 marriage contract or settlement. Rule 170 deals 
with the position where there ts a marriage contract or settlement; and that 
such a contract or settlement may be tacit as well as express was convincingly 
demonstrated by the House of Lords in De Nicols v. Curlier, ({1900] A.C. 21). 
Fhe result of Roxburgh J.’s judgment is therefore this: if the parties make an 
agreement regarding their proprietary rights or an agreement to this effect 
can be inferred from the circumstances, this agreement will be effective (1.8. 
Dicey’s Rule 170). I£, on the other hand, there is. no agreement, express or 
inferred, regarding property rights the law of the husband’s domicil applies 
(r. 171), without exception. 

Thus, Roxburgh J., has taken up an even more restricted position than 
Dr. Morris, who at least concedes that if there is an intention before marriage 
to change domicil, and this change does in fact take place very shortly after 
the marriage, the law of the new domicil might well ap ky. Yet it appears 
that an intentioin merely to change domicil did not sati Roxburgh J., who 
poatulated the further intention, express or inferred, of submitting proprietary 
rights to the law of the new domicil, an intention which takes the.case outside 
r. 171 altogether and brings it within the ambit of r. 170.—Z. J. 


h Waar Is an ‘“AFFRAY”? 

Tue passer-by may find it difficult to distinguish whether a street fight is an 
indictable affray, an ordinary fisticuff bout, a private duel or a legitimate use 
of self-defence. The Lord Chief Justice succeeded, in: his judgment in R. v. 
Sharp and R. ve Johnson on February 15 (The Times, February 16) in 
ehowing where the distinctions lie. Coke said that an ‘‘affray’’ is a public 
offence to the terror of-the King’s subjects. Just as the mere wearing'of a sword 
would have been nò evidence of an affray in the days when it was a common 
accoutrement o£ the nobility, but the carrying of a studded mace or battle-axe 
might be, his Lordship said that if two lads indulged in a fight with fists no 
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one would dignify that as an affray,’whereas if they uséd brokén bottles or 
knuckledusters a jury might well find that it was, as a passer-by might be upset 
and frightened by such conduct. Ome of the accused had pleaded self-defence, 
although he had used a razor, and the Court of Criminal Appeal quashed the 
canviction because the Recorder had directed the jury that the defence was 
immaterial, although the story might have been rejected by the Jury as extra-. 
vagaht. Acting within their powers as justices of the peace the Court bound 
over the appellants to keep the peace for twelve months.—%. J. ; . 


Toe Exrmæer WITNESS 4 

WHEN in doubt whether to put their clients to the cost of calling an expert 
witness, solicitors often finally decide in favour of this course, rather on what 
might be called the ‘‘atom’ bomb” principle, that the other side will have one. 
The experts on both sides may turn out to be-only damp squibs, but honour, 
and presumably the client, will have been satisfied. ‘‘No judge nor arbitrator 
nor inspector “with much erience will ever concede anything to a so-called 
expert witneas—as such. e has seen too many of them.” ‘This 1 
generalisation appears to ignore the fact that the Judge has no means of know- 
ing whether, for instance, a roof is properly repaired unless a builder tells him 
what is the proper method of repair. Indeed, Judges are sometimes heard to. 
bemoan the absence of expert evidence. There are ‘‘plausible bluffers’’ or 
“bogus experts’? who must be contrasted with the real expert; the former 
obscure the issue, the latter illuminates it. The distinction can be admitted, 
but it is doubtful whether there is-any sharp dividing line between the sheep 
and the goats. The wise Judge will be grateful for any assistance he can get, 
and will bear in mind that it is the expert’s duty to emphasise the scientific 
arguments in favour of the party who employs him.—vs. J. í | 

Toe AUTHORITY OF A PROXY 

NogMALLY, when a shareholder appoints a proxy, it is because he does not 
intend to vote himself. If he subsequently changes his mind, he can usually 
revoke the authority in an effective and unequivocal manner. But what is the 
position if the sharehdlder and the proxy both turn up and wish to exercise 
the voting rights? In Cousins v. International Brick Co., Lid., [1981] 2 Ch. 9Q 
the Court of Appeal affirmed the decision of Luxmoore J., and held that, m a 
case where the authority of the proxy had not been validky revoked in accor- 
dance with the articles of association, the shareholder who had given the autho- 
rity was nevertheless free to attend at the meeting and vote personally ; and 
that, when he had done this, the vote tendered by the proxy was properly 
rejected. In the course of his Judgment in that case, Romer L.J., said: 
‘«...when a shareholder appears at the meeting and says he prefers to vote 
in person, he is not revoking the proxy previously given, but domg an act 
which does away with the necessity of the proxy ever being exercised at all. A 
proxy is always subject to an understanding that the shareholder giving it 
does not élect to give his vote in person and when he in fact gives a vote in 
person he is not revoking the authority but taking a step. which obviates the 
necessity of the proxy bemg used at all.” 

APPOINTMENT FOR A DEFINITE PERIOD 

It is possible, however, for an agent to be constituted irrevocably or for a 
definite period of time. If a proxy is appointed for a definite period of time, 
can the shareholder then attend the meeting and personally exercise the voting 
rights attaching to the shares? That is the question which Vaisey J. was 
asked to consider in Holman v. Glegg on February 1. Although the learned 
Judge eventually decided that the question was one of construftion of the docu- 
ments in the particular matter, the case is not withowt interest and importance 
by reason of the fact that it helps to draw attention to point, which have to be 
borne in mind in drawing up the documents giving the authority to a proxy. 

In the case in question, the defendant, a woman shareholder with a sub- 
stantial interest in a certain company, had given a proxy to two accountants. 


* VOL. IIx] JOURNAL 148 


, The proxy was in common form but was accompanied by a document by which 
she stated that in consideration of their agreeing to act ‘‘as controllers” of 

, the company she had signed a proxy form in their favour and undertook ‘‘not 
to withdraw this for two years’’ or until such earlier time as they might deem 
the company’s finances to be in a solvent and satisfactory condition. A disputé 
arose and the defendant asserted that, notwithstanding that document, ghe 
could personally exercise the voting rights a ing to the shares 1 
in her name. Since the parties could not compose their differences, the Court 
was asked to determine the matter and, if appropriate, grant an mjunction to 
restrain the defendant from voting during the prescribed period. 

‘“WITHDRAWAL’’ oF Proxy py VOTING IN PERSON 
In his Judgment, Vaisey J., pointed to the descriptions of the plaintiffs as 

‘‘controllers’” and said that that wording must have meant that they were 
given a measure of control vis-a-vis the defendant. He did not think it was 
possible in the circumstances for her to take away that control by attending a 
meeting and voting in person. She undertook ‘‘not to withdraw” the autho- 
rity she had given them, and, in his view, if the defendant attended and claim- 
ed to exercise the right to vote in person, she wag ‘‘withdrawing’’ the proxy. 
Accordingly, he granted an injunction restraining the defendant from voting 
in person at any general meeting of the company in respect of any shares of 
which the defendant was the registered holder, and ordered her tó pay the 
plaintiffs their costs of the proceedings._8. J. 


SHADES OF GLADSTONE 

THe recent death of Captain Peter E. Wright brings to mind two widely 
publicised actions which came before the Courts in the late *twentijea. Wright, 
who was the squ of a bookmaker, was educated: at Harrow and Oxford and 
showed an early talent for history. He was also called to the Bar but never 
practised, choosing instead a literary career. In 1925 he published Portrasts 
and Crittotsms, a series of political aketches in which he charged W. E. Glad- 
stone with hypocrisy and immorality. For this Gladstone’s family had no 
legal remedy, but im order to obtain one Lord Gladstone published a charge 
of falsehood against Captain Wright in such terms as to compel him to bring 
ay action for libel. The two men were both members of the Bath Club, but 
because Wright used the Club’s address in correspondence between tham he 
was expelled. He immediately brought an action for wrongful expulsion and 
was awarded £125 damages. «Meanwhile, by way of defence to the action for 
Ubel which he had brought against Lord Gladstone, the latter pleaded Justifica- 
tion, as a direct consequence of. which the issue was raised whether the charge 
of immorality against Lord Gladstone was true. In the event, it appeared 
that the charge had no evidence of any kind to support it and Wright is said 
to have apologised.—L. J. 


A CONVEYANOER’S EPITAPH 
Tue folowing gem was written about a hundred years ago by Richard 
Preston Q.0., a cher of the Inner Temple. 
“To be endorsed upon my tombstone 
There lieth in abeyance here 
A most renowned conveyancer. 
Then lightly on his breast be laid 
The soil that he so oft conveyed. 
And oh! our hope now certain sure ig 
His soul, like a sentila juris 
¥n nubibus expectant lies 
To gain a freehold in the skies; 
The while his grosser parts below 
emain in legis gremio. 
6 Settled and approved. . 
Rd. Preston.” —L. J. 
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REVIEWS. 


The Payment of Wages Act, 1936. By Vrrmarsmar B. Pareu, Advocate, High 
Court, Bombay. Bomeay: Current Book House. 1957. Demi 8vo. Pages 

*xx+271. Price Rs, 12. : 

* Tks Act was passed by the Central Legislature to systematise the payment 

of wages, to regulate the imposition of fines, and to limit deductions from the 

wages of workmen. It applies principally to the payment of wages to per- 


sons employed in any factory and to persons employed upon any railway: ’ 


The State Governments are invested with powers to extend its provisions to 
any class of persons employed in any industrial establishment. ` The Act ap- 
plies to persons whose wages are below Rs. 200 per wage-period. The worker 
can enforce his right under s. 15 of the Act. In explaining the provisions of 
the Act, important decisions of the Supreme Court and of the High Courts 
have been roferred to. English precedents on analogous provisions of law 
in England have been given tò explain the provisions of the Act. Notifica- 
tions issued by the Central Government and the State Governments have been 
given under appropriate sections. The Appendices contain Rules framed 
under the Act by the Central Government and some of the State Governments. 
The learned author has taken considerable pains to make the book exhaustive 


in every way and we are sure it will be found useful not only to lawyers but 


also to employers of big undertakings. and to trade unionists in geveral. 


The Prevention of Food Adtdteration Act. By Rat Sane JAINTI PRASAD 
Gupra, ALA., LL.B., Advocate. Muzrut: The Hindustan Law Pablishing 
Co., Krishna Para. 1957. Roy 8vo. Pages xiv+22]. Price Rs. 6. 

Tris Act is an important piece of legislation for the well-bemeg of the peo- 
ple in general. The present Act is a great improvement upon previous legis- 
lations of different States. The definition of the term ‘‘adulterated’’ is in- 
tentionally made very wide. The Food Inspectors have been invested with 
wide powers. Many new offences are created under the present Act and the 
penalties provided are deterrent. The provisions of the Act are lucidly ex- 
plained and the case-law is scrupulously brought up-to-date and English pre- 
cedents are freely referred to. Rules and Notifications under the ‘Act are care- 
fully incorporated. The whole subject is dealt with in a thorough and exhaust- 
ive manner, and the book is bound to prove useful to all those who may have 
occasion to refer to it. e’ 


Hindu Code. By RIBHINDRA NATH Sarkar, M.A., B.L., Advocate, High Court, 
Calcutta. CaLcurra: Jurists Law. Emporium, 20-B, Sankaritola Street. 
1957. Demi 8vo. Pages lxviii + 551. Price Rs. 15. ; 


Tam learned author has written this commentary on the lines of Golap Chan- . 


dra Sarkar Shastri’s Hindu Law. He has skilfully co-ordinated with one 
another all the Acts enacted on different topics of Hindu law. Explanatory 
notes on all sections of the Acts are given and the pertinent case-law has been 
carefully discussed. The Introduction throws a vivid light on the changes 
made by several Acts of the Legislature. The book will be found useful to 
the bench and the bar, and students of Jaw will find it as an eminent guide for 
the study of Hindu law. 


The Yearly Digest. By N. Rama RaTHNAM, 3A., B.L. Mapras: The Madras 
Law Journal Office, Mylapore. 1957. Crown 470. Columns 1836. i 
Wa welcome this admirable annual digest which is of paramount importance 

to every practitioner. The arrangement of titles gnd sub-titles is excellent. 

ing to the increase in the number of High Courts, the importance of a 

digest of this nature cannot be gainsaid. This annual difest has become a 

favourite with the legal profession. The printing and get upeleave, nothing 

to be desired. `> > to 
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THE ROLE OF LAWYERS IN NEW INDILA.* 


Mr. President and Members of the Akola Bar Association, 


I am grateful to you, individually and collectively, for the honour you have 
done me by inviting me to meet the members of the Association. It was in 
March last that I was asked by the Chief Justice to go to Nagpur to join the 
Bench there and I was at Nagpur for six weeks. As my term was coming to 
an end, I was invited, I believe, by a letter of April 18 to visit Akola on my 
return journey. It was not then possible for me to accept your invitation. I, 
however, promised that I would pay a visit to this place some time later. That 
opportunity has now presented itself to me and I am glad your Association has 
enabled me to make a visit not only to see the growing Akola town, but also to 
establish contact with the senior and junior sections of the Akola Bar. In a 
- genge, I am no stranger to this place because having visited Nagpur and having 
worked there, you may have heard a great deal about me and I have reason to 
think that I am sufficiently well reported. -On the day on which I joined the 
Nagpur Bench, I sent a word to the President of the Nagpur Bar Association 
that I would like to visit the Association and meet its members. I believe this 
was much appreciated. My objest was to show that we who went there from 
Bombay were like those who had so far worked there and that if a change has 
taken place as a result of a political decision by which we have a bigger bilin- 
gual State, there is, so far as the judiciary is concerned, no change. I think 
the expectation has been fulfilled. 

ol am glad, at any rate, I am now able to implement the promise I gave you 
in April last and I propose to address you upon a subject which immediately 
concerns you, but before I do that, I would thank the President of your Asso- 
ciation for the very flattering terms in which he has welcomed me this 
evening. I believe these sentiments spring from a sense of generosity, but if 
there be any truth in the sentiments expressed, I believe they are most flattering. 
I have always believed that aithoueh i the business of Judges is to give judg- 
ments, they should not feel annoyed if they are judged by others. Indeed, this 
is absolutely necessary. I may say that I have always done my best to promote 
cordial relations between the members of the Bench and the members of the 
Bar, because being myself at one time a member of the Bar, I have never forgotten 
the time when I was at the Bar. 

It was suggested to me that I should speak upon some subject, presumably 
of law. I do not like myself to discuss theoretical and abstract questions at 
this gathering because it may well happen that some of the members may not 
be interested in the discussion. They may be profound, but it is likely that 
they may not be interesting. In a sense, a Judge’s task is embarrassing. He 
cannot speak upon controversial subjects and I believe no subject is really 
interesting unless it is controversial. I will refrain, therefore. from speaking 
upon an abstract gubject, but J would, with your permission, deal with a sub- 
ject which affects the very existence of the legal profession. I have always 
felt, as some of you must have done so, that the legal profession seems to be 
losing the leadership which it was at one time enjoying in the public Ife of 
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this couniry. What the reasons are, it is not for me to say. I am too small a 
e man to tell you what those reasons are. ‘Tt is for you to ascertain the reasons, « 
but there can be no question that the leadership which the profession had at 
one time seems to be slipping out of its hands. I propose, therefore, to s 
indicate to you, within the brief time at my disposal, what, accorling to me, 
ig the role of lawyers in new India. It may look an ambitious subject for a 
talk but it is as well that I address myself to this subject. It seems to me 
that the legal profession has, to some extent, become a subject of ridicule and 
perhaps, also of suspicion. There is no question that the gd profession is 
an honourable profession. It is a profession full of thrills. ether you are 
a junior member of the Bar or a senior member, it is all a matter of thrills 
While in the midst of a case you seam to be winning and sometimes you seem 
to be losing and it is full of interest from beginning to end until you realise 
either you have won or you have lost. 
~ This profeasion is honoured all the world over. It gives one mental train- 
ing and mental equipment such as no other profession perhaps can give. I 
may also observe because I cannot help saying it that the members of the pro- 
feexioii are sometimes compared to parasites. I say this criticism is wholly 
unjustified. You may tell me honestly whether any section of the public can 
do without the assistance of lawyers. You have a dispute but you cannot de- 
cide the dispute yourself. You have a complaint, but you cannot decide the 
complaint yourself. You must go to an appropriate authority and it is only 
with the assistance of a lawyer that you can put forward your point of view in 
order that the dispute or the complaint may terminate In your favour. As I - 
said the profession gives one a considerable amount of legal training. You 
have, as a lawyer, the capacity to Judge the pros and cons of a matter. You | 
have the capacity to Judge which point would appeal to a Judge. It requires 
a lot of thinking, a considerable amount of reasoning and a considerable . 
amount of patience. That is why I say that the members of the legal profes- 
gion are, by training and equipment, fully fitted to guide the public and that 
is why I say that there is no profession which is in a better position to guide 
public opinion than the legal profession. 

Friends, circumstances have now changed. Long before Independence 
which was achieved in 1947; there was a time when the members of the legal 
‘profession could afford to be arm-chair politicians, exceptions apart. You 
would realise, at least I do realise, that the members of the profession would, 
at least some of them, go into public life by getting elected to the Legislatures, 
I mean, the Imperial Legislative Council and the Provincial Councils of those 
days. Many of them were also taking part in the activities of the Municipali- 
tea and the District Local Boards. The problem before 1947 was different. 
India was wanting self-rule and Government promised, in the words of the 
famous declaration of August 1917, responsible self-government. After In- 
dependence all this has changed. We are now architects of our own destiny 
and makers of our own future. As our Constitution provides, we have got 
certain basic principles under the Constitution. Those are justice, liberty, 
equality and fraternity. That is, that we are now striving for a State m 
which there would be social justice and economic prosperity, and this is what 
ig meant by 8 socialistic pattern of society. In other words, a new order has 
come into being and the aim is to establish a welfare State. If this is the new 

ə shape, it is, I think, time that the members of the profession realise what this 

means. In my opinion, a change in outlook is absolutely necessary 

and the change must be in accordance with the new social order. Make no 

mistake that I do not, for a moment, mean to suggest that the members of the 

Association do not comprehend all I am about to say, but I believe certam 
things do require repetition and would bear repetition. 

Therefore, I think it is well to realise that a new appreach has got to be 
made and it must be compatible with the new conditions. I remember to have 
read Jong ago that the late Gopal Krishna Gokhale used to say that politica 
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must be spiritualised. It so happened that Mahatmaji put politics uptm a 
° moral and spiritual plane and you may be aware that Mahatmaji considered 
himself to be a disciple of Gokhale. Now if you allow me, I would say: that 
” the legal profession needs to be spiritualised and the moment this is done the 
entire outlook would undergo a and I have no doubt that the members 
of the legal profession would occupy a prominent place in the public hfe of 
the country. 

Take the Indian National Congress. It was founded, as you are aware, in 
1885. It was built up, among others, by persons who belonged to the legal 
profession and I would mention by way of illustration two names to show that 
It became a great organization that it was by the labours of some of the mem- 
bers of the legal profession. Mr. W. C. Bonerjee was one of the founders of 
the Congress. He was a great lawyer and belonged to the profession. Another 
distinguished member of the legal profession who built ‘up the Congress was 
Sir Pherozshah Mehta and there are many others too numerous to, be: mention- 
ed and these names I have mentioned only as illustrative because names. may 
be multiplied but that is unnecessary. 

More recently we have names from the members of the legal profession itself. 
Men like Motilal Nehru, Chittaranjan Das, President Rajendra Prasad, Prime 
Minister Nehru, Sardar Vallabhbhai Patel and Mahatmaji himself are all mem- 
bers of the legal profession. Another thing which may not be overlooked is that 
many of the members of the profession made great sacrifices. To mention again 
a few names, Motilal ‘Nehru, Chittaranjan Das, President Rajendra Prasad, Bhu- 

- labhai Desai, Shri. Raja Gopalachari and Sardar Vallabhbhai Patel made great 
sacrifices and gave up huge practice at the Bar and the sacrifices which they 
made were worthy of the cause. These Inguished persons rendered great 
public service. They took part in the public life of the country and I take leave 
to say that they gave up huge practice and made sacrifice as much as any other 
section of the public did. 5 

My plea, therefore, is that there should be introspection. One should examine 
oneself as to why a change is necessary and one should mould and conduct one- 
self accordingly. It is well to remember that a man’s livelihood -ig not the 
whole of his existence as Lord Simon would say. It ig only a means to an end 
angi not an end itself. Those therefore who are lucky enough to establish a good 
practice at the Bar should think of rendering public service at an appropriate 
time in their life. Indeed, the legal profession shows you the road to public ser- 
vice. A junior member of the Rar cannot afford to take part in the public activi- 
ties all at once. He must first make a living and earn for his family, but the 
moment a person acquires a fair amount of practice, it is time for him to pay 
attention to the fulfilment of a higher purpose. I believe that is to enter into 
oe life. This has happened in eee The cases of Lord Simon, Lord 

irkenhead, Lord Carson, Sir Stafford Cri ps and Sr Patrick Hastings are some 
of the instances in point. It has happened in India also before the achievement 
of Independence and I think the process should continue too after Independence. 
I would quote to you a striking passage from what Lord Simon said in 1921 be. 
fore the Canadian Bar Associdtion. The passage would be found in his ‘‘Retros- 
pect’’ :— 
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Eighfeenth cantury in America, the record of your distinguished political leaders through- 
out the history of the Federation—these things are enough to show that the profession to 
which we belong is ane which may fairly claim that it has made no small contribution to 
the cause of Constitutional and Political progress, for it is possible by the study and practice ` 
of the law not only to render an essential service to the ‘private citizen, But to fit our- 
for the greater work of helping to secure that Government is what Government 
to be.” 
I believe this is a very strong plea by a distinguished lawyer. These observa- 
tions were made in 1921, but I believe they would be applicable to the India of 
today. We have since 1947 achieved Independence. We have since 1950 a 
Constitution and the democracy whieh is at work in India is Parliamentary de- 
mocracy. It is here that the members of the legal profession may give of their 
best both mentally as well as financially. 

The legal profession may give another service. After all the State would want 
jurists and Judges. They can only come from the legal profession, but more 
important than anything else is that the members of the legal profession can do 
a good deal of social service. Social service is at all times a worthy pursuit and 
in the context of changed and changing conditions it is a thing which would be 
much commended. To help the needy and the less fortunate is always appreciat- 
ed and something done voluntarily and at a sacrifice is remembered with grati- 
tude. Those who have made a mark in the profession may render free legal aid 
to the poor litigants. They may as well help the junior section of the legal pro- 
fession. Further, they can do a lot in helpmg to decide labour disputes. It is 
time that some of the members of the profession at least think of fields like these ` 
and many others in which to render some sort of social service. 

The last but not the least is the important fact, that members of the legal pro- 
fosion may go in large numbers to the Legislatures. One would want Parlia- 
mentarians of experience in such Legislatures. Members of the legal profession 
may become leaders of public opinion and in a Parliamentary democracy such as 
we have in India today they can play an important and honourable part. I be- 
lieve the future of the legal profeasion would be no less bright than its past. 
They are peculiarly fitted by their intellect, training, equipment and experience 
to guide the public. The members of the legal profession may help a great deal 
m the development of Constitutional Jaw and as Lord Simon said, they may and 
can contribute a good deal to the political progress of the country. 

I, therefore, ask you to consider and reconsider the position in the light of the 
changed circumstances. Let there be no mistake that everything that I am say- 

ing comes from the bottom of my heart. i 
-> I thank all the members of the Bar for the very kind sentiments expressed 
through their President and I can only say that they are not merely flattering 
but they are also very generous. I thank you once again, one and all. 


HINDU WOMEN’S RIGHTS TO PROPERTY ACT 
(Act XVIII of 1987. 


(a) History Or THe Act 


THe Hindu Women’s Rights to Property Act, being Act XVIII of 1987, had 
introduced important and far reaching changes in the law of succession. The 
Act came into force from April 14, 1937. As in the interpretation of the Act 
some difficulties were found, the Act was amended on April 8, 1938, by Hindn 
Women’s Rights to Property (Amendment) Act, being Ac? XI of 1938. The 
Amending Act is retrospective from the date of thg main Act. Elven after the 
amendment, the Act had continued to be a source of trouble to litigants, lawyers 
and Judges alike. The Act, though a short and simple one. has resulted in 
conflieta of Interpretation and construction amongst various High Courts. The 
Act, In its consequences, touches many other branches of Hindu law such as 
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, adoption, maintenance, disqualification from inheritance ete. and illustrates 
how piecemeal handling of the complicated structure of Hindu law can result 
, in contradictions and unexpected results. 
(b) Reerat Or Tas Aor 

The Act has been repealed by s. 81 of the Hindu Succession Act, XXX of 
1956. But by reason of s. 6 of the General Clauses Act, the rights acquired 
and liabilities incurred prior to the repeal would be saved and the Act would 
still be deemed to be in operation for that limited purpose. 

(e) Vazaprry Or THe Aor 

The validity of the Act was the subject-matter of a special reference made to 
the Federal Court by the Governor-General under s. 213 of the Government of 
India Act, 1985. Section 3 of the Act deals with the devolution of the property 
on the death of an intestate Hindu. Under the Government of India Act, 1935, 
the power to legislate with regard to the devolution by succession of agricultural 
lands belonged exclusively to provinces. It was argued that, in as much as the 
word ““property’’ in s. 3 of the Act included agricultural ay well as non-agricul- 
tural property, the Act was ulira vires the Central Legislature. The Federal 
Court held (see In re The Hindu Women’s Rights to Property Act)-|, that the 
word “‘property’’ in s. 3 should be construed in a narrow sense in the context and 
should be interpreted to mean only such property (other than agricnltural lands) 
over which the Federal Legislature had competence to legislate. It ie interesting 
to note, however, that the Constitution has now removed ‘‘Devolution of Agricul- 
tural lands’’ from the Provincial List to the Concurrent List. (Ses Schedule 
VII: List Il, entry 21 and List ITI, entry 7 of Government of India Act, 1935; 
Schedule VII: List I, entry 18 and List IIL, entry 7 of the Constitution). 

The Act was,again challenged before the Federal Court (see Umayal Achi 
v. Lakshm Achi)? on the ground that the bill, which ultimately became law (as 
Act XVIIT of 1987), was passed by the Legislative Assembly of the Indian 
Legislature on February 4, 1937, that is, before Part IO of the Government 
of India Act, 1935, came into operation, but it was passed by the Council of 
States only on April 6, 1937, that is, after Part ILI had come into operation and 
it received the Governor General’s assent on April 14, 1937. The Federal 
Court by a majority upheld the validity of the Act. (See Umayal Achi v. 
Lakshmi Achi, supra, Spens C. J. and Varadachariar J. agreeing; Zafrulla 
Khan J. dissenting). 

(d) EXTENT THe OrrRraTION OF THe Aot 

The Act applied to the whole of India except Part B States. Certain Part 
B States had already passed progressive legislation conferring righta of pro- 
perty on women in the matter of succession. Mysore had enacted, as early as 
1938, Mysore Hindu Law Women’s Right Act, X of 1938. Baroda had codified 
the whole Hindu law in 1937. Baroda Hindu Act XXXVO of 1937 had con- 
ferred rights on Hindu women similar to those conferred by the Act. 

Though Baroda and Kolhapur have become parts of the State of Bombay, 
(which was a Part A State), the Act did not extend to them as they continued 
to be governed, even after the merger, by their own respective codes (i.e. Baroda 
Hindu Act XXXVI of 1987 and Kolhapur Rules Digest of Hindu Law, 1920). 

Where Hindus had migrated from Part B States (ie. outside British India) 
into Part A States (Le. former British India), and settled and domiciled into 
Part A States (Le. former British India), they would be governed by the pro- e 
visions of the Act. Even where the migrating persons have carried and retain- 
ed their old personal law of Part B States, they would still be governed by the 
Act (see RukAmakai v. Ramratan® and Pannalal v. Sttabai)+. ` 


(e) WHEN Dow THE Act APPLY 
The Act applied, only when a Hindu male died intestate and not when a 
1 nane O. Ẹ 12. 8 [1951] A. L R. Nag. 3850. ` 
2 [1 
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Hindu female died intestate. Thus it did not apply to Stridhan property of a 
Hindu female (Prakash Chandra v. Nandaram Dabi)®. 
(£) Aor Not RETROSPEOTIVE 


: The Act is not retrospective. Section 4 of the Act in terms makte it not ap- 
plicable to the property of any Hindu dying intestate before the commence- 
ment of the Act (See Umayal Achi v. Lakshmi Achi). The Act does not apply 
to widows of coparceners who have died before the commencement of the Act. 
(Bee Nanda Kishore v. Sukti Dibya®; and Mons Der v. Hadibandhu! overruling 
Radhi Bewa v. Bhagawan Sahu®). 


(g) Succession To AGRICULTUBAL LANDS 


As stated earlier, the Act did not govern succession to agricultural lande. 
Subsequently, some of the provinces have extended the operation of the Central 
Act to succession to agricultural lands also by passing suitable statutes. They 
are: Bombay’ Act XVII of 1942; United Provinces Act XI of 1942 (This U. P. 
Act is retrospective: see Kaslashchandra v. Shri Devi?) ; North West Frontier 
Act VI of 1942; Assam Act XII of 1948; Orissa Act V of 1944; and Madras 
Act XXVI of 1947. ' 


(h) Soorm Or Tue Act 

The Act, as the preamble shows, was intended to confer better rights upon 
women. It was remedial and beneficial. It was ameliorative in character and 
intended to carry out important social reform. (See Kunja Sahu v. Bhagaban - 
Mohanty,'° Dagdu Balu v. Namdeo,!! and Nagappa Narayan v. Mukambe)12. ` 
Although the Act was a short one, all questions of interpretation of the Act 
usually raised serious difficulties. (See Dagdu Balu v. Namdeo). The Act in 
conferring new rights upon women had made far-reaching and at times indirect 
changes in various branches of Hindu law. The Act was not a piece of well 
drafted legislation and was a glaring instance of how a piecemeal legislation 
in an integrated and complicated structure like Hindu law could create difficul- 
ties. True, it was passed for removing obvious anomalies and making pro- 
gressive changes in Hindu law. But the complications arose because of difficul- 
ties in reconciling changes with the provisions of old Hindu law. It raised 
problems which did not admit of logically consistent answers (see Shivapfa 
Laoman v. Yellawa)13. The Act was not a codifying Act nor even a general 
amendment of the Hindu law of inheritance. The scope of the Act could be 
ascertained if one were to ascertain the defects which the Act set out to remedy. 
Its proper construction and operation must be determined with reference to 
conditions and contingencies likely to arise after its commencement. (See 
Umayal Achi v. Lakshmi Achi). The Act was not exhaustive nor self-contained 
and must be fitted into the context of the existing Hindu law except to the 
extent forbidden by .its plain terms (see Ramaiya v. Motiayya'*). The Act 
must be construed in the light of the intention which the Legislature had in 
enacting it. (See Dagdu Balu v. Namdeo). In view of its far-reaching 
consequences, the Act should not be so construed as to make further inroads 
into Hindu law than is warranted by its plain terms. The effect of the Act 18 
not to confer larger rights an the widow than her deceased husband as a copar- 
cener would have been entitled to. (See Ramaiya v. Motiayya; Chinniah v. 
Stwwagams Acht;'© Parappa v. Nagamma;'® and Sesthamma v. Veerana'’),. 


2 


°In short, it should not be interpreted to create a greater departure from Hindu 


5 eet 1 Cal. 581. A. I. R. Bom. 309. 

@ [1958] A. L R. Orisa 240. 13 (1952) 55 Bom. L. R. 658; s.o. [1954] 

7 [1955] A. I. R. Orissa 73, F. B. A. I. R. Bom. 47. e 
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378. , F. B. 

9 [1951] A. I. R. All. 636. 15 pes] I. L. R. Mnd. 402; [1045] A. L R. 
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e law than it necessarily implies. But where the Act was clear, effect must be- 
given to it The Act had given. rise to conflicting decisions amongst various 
. High Courts. 


; (i) Omanas Hrrecrep By Tue Act 4 


The Act confers new rights on widows in modification of previous law as 
laid down by the texts and declared by judicial' decisions (see Parappa v. 
Nagamma'® and Radka Ammal v. I. T. Commr., Madras’®). Prior to the Act, 
the widow had only a right of maintenance in respect of coparcenary property 
left by her deceased husband. In respect of the separate property left by her 
deceased husband, she had no right of inheritance but only the right of mainte- 
nance when the deceased husband had left a son, grandson or a great grandson. 
(See Nagappa Narayan v. Mukambe®° and adhar v. Subhashim<'). She 
could inherit as an heir to her husband in respect of his separate property only 
when he had not left any son, grandson or great grandson. Hven, when in the 
absence of these persons she inherited as an heir, she would be divested of the 
same the moment she adopted a son to her husband. Moreover, the widow of a 
predeceased son of the deceased, and the widow of a predeceased son of a pre- 
deceased son of the deceased never inherited to the deceased in respect of his 
separate property except in Bombay as widow of gotraja sapinda under certain 
circumstances. Now all this was changed. In respect of the separate property of 
the deceased, his widow inherited the same share as a son. The widow of a pre- 
deceased son of the deceased inherited in like manner as the predeceased son. So 
also mutatis mutandis in case of the widow of a predeceased son of a predeceased 
son of the deceased. In case of the coparcenary interest left by the deceased 
coparcener, his widow would step into his shoes and get the same interest as the 
deceased. Even after adoption, she wold not be completely divested of any inte- 
rest in the husband’s property which had been inherited by or had devolved on 
her. In short, the aforesaid widows now become simultaneous and equal heirs 
with the sons, grandsons and great grandsons in respect of the separate property 
left by the deceased. In respect of the coparcenary interest left by the deceased, 
the existence of the widow of the deceased coparcener would suspend the opera- 
tion of the rule of survivorship in favour of other coparceners. This change had 
mere marked effect in Madras where the practice of alloting a share to the 
mother or the grandmother on a partition amongst the sons had become obsolete.’ 

The widow was also given the right to partition and claim separate possed- 
sion in respect of the coparcenary interest of her deceased husband vesting in 
her. (See Paranpa v. Nagamma, supra). 

(j) Poartroon Or THe Wipow Unper Tue Aor 

(1) Continuation of joint family: j 

The acquisition by the widow of the same interest as her deceased husband in 
the coparcenary property did not disrupt the joint family or the coparcenary. 
As before, she continued to be a member of the joint Hindu family. She wasg 
the surviving half of her deceased husband whose legal person continued in 
her. There is no severance of joint Hindu family (Parappa v. Nagamma and 
Radha Ammal v. I. T. Commr., Madras, supra). 

(2) Power of the manager: 

Even though the widow takes the interest of the husband, the rights and 
powers of the manager or the Karta to deal with and alienate the coparcenary e 
property including the widow’s interest and to represent other members and 
coparceners including the widow of the joint Hindu family to the outside world 
continue as befora, The position of the Karta remains unaffected (Sesthamma 
v. Veeranna;*2 Shivappa Lazman v. Yellawa;25 and Mahadu Kashiba v. 
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Gajarabai2+). So long as the manager is there, she cannot ask for accounts 
or represent other coparceners. Her position is similar to that.of an undivided 
coparcener (see Shivappa Laxman v. Yellawa; Radha Ammal v. I. T. Commr., 
Madras; and Sesthamma v. Veeranna). i 
° (8) Buls of Survivorship: — `` 
* 1t had been stated that the Act had given a death blow to survivorship- -(See 
Shiveppa Larman v. Yellowa). The language, though-picturesque, was not accu- 
rate: The widow’s existence only suspended the rule of survivorship, but on her 
death, it immediately revived unless she had chosen to partition earlier. - Even 
when the widow was alive, the rule of survivorship qua other coparceners and 
amongst other coparceners did- continue to operate and the widow’s interest 
also continued to fluctuate. She could become a sole surviving coparcener 
though not in a technical sense. She did not become the widow of a divided 
member. She was in the same’ position as a son except that her interest was 
subject to restrictions on -alienation and devolution to persons other than hef 
heirs on her death (Seethamma-v. Veeranna and Kamalabala Basu v. Jiban 
Krishna Basw2©). She only interrupts the rule of survivorship (Gangadhar v. 
Subhashini). ; 
(4) Whether the widew becomes a coparcener: 

It had been stated that though the widow inherited the interest in the share of 
her husband in the coparcenary property and continued to be a member of his 
joint family, she did not and could not become a coparcener. All High Courts 
have been unanimous on the point. (See Parappa v. Nagamma; Shanker Nathu 
v. Gangaram ;2® Ramsaran Sao v. Bhagwat Shukul ;2° Gangadhar v. Subhashani ; 
Radha Ammal v. I. T. Commr., Madras; Sesthamma v. Veeranna; Seetha 
v. Narasimha;?8 and Rathinasabapathy v. Saraswathi Ammal*?). To call her 
a coparcener has been dubbed fantastic. (Shankar Nathu v. Gdngaram). The 
Allahabad High Court had left the question open (Kalash Chandra v. Shri 
Dewi30). It had been stated that she was not a coparcener because she had no 
vested right by birth in the coparcenary property (Rakhmabay v. Siab! and 
Commissioner of Income-taz, Madras v. Lakshmanan Chettiar??). She may have 
the rights of a coparcener, but she is not a coparcener (Jodu Resamma v. Jodu 
Chenchiah®®). It had been argued that what she inherited under s. 3(2) of the 
Act was ‘“‘the same interest as her husband’’ and not ‘‘the same right as hêr 
husband’’ (Dagdu Balu v. Namdeo?*), and hence she could not be a coparcener. 

It is submitted that the reasoning adopted against calling her a coparcener 
is not very strong. It was admitted that she had a right to artition and her 
interest was fluctuating, like any other coparcener. It had been admitted 
that she could alienate her interest in coparcenary property for legal necessity 
in the game manner as a male coparcener.. In the Dayabhaga school, a female 
could be a coparcener. As to the fact of her not having a vested right-by birth, it 
may be noted that a male lineal descendant m the direct male line removed 
more than four degrees from the last male holder is not a coparcener to begin 
with and: has no vested right by birth in the coparcenery property. Yet on the 
death of the last male holder, if he comes within four degrees of the new last 
male holder, he becomes a coparcener. The rights of a male agnate member 
fifth in degree from the last male holder of a coparcenery intetest and a widow 
stand an the same footing. The rights of both arise on the death of another 
- coparcener and neither of them have a vested right by birth. Once the right 

accrues to them, both of them are entitled to the benefit ‘of survivorship, a right 
to partition, and to own and possess coparcenary property subject to restrictions 

24 (1053) 56 Bom. L. R. 887; [1954]A. I. R. 30 1981) A. L R. All,636. 
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on alienation. -If the widow-cannot be a coparcener under pure Hindu law, she 
can be considered & statutory coparcener. There are three characteristics of a 
coparcener: (1) veted right by birth or accrued right in coparcenery property 
on the death of another coparcener; (2) right of survivorship; and (3) right to 
claim partition. The widow fulfils all the three requisite ingredients. There i 
nothing wrong in calling her a coparcener. It is not always necessary to haye a 
vested right by birth in the coparcenary property. Assuming that she cannot 
be a Karta, her position would not be worse than a minor or a lunatic coparcener. 
It is submitted that she might be treated and considered as a statutory coparcener, 

(5) Bight to claim partition: 

Section 3(4) of the Act confers on her the same right of claiming a partition 
in coparcenary property as a male owner. In Mitakshara, a mother-widow could 
not herself claim a partition and a share in coparcenary property unless her sons 
choose to partition. In Madras, females never got a share on partition. In Bengal 
a sonleas step-mother widow could not claim a share on a partition amongst her 
step-sons ; 80 also a mother with only one son could not claim a share on a parti- 
tion between her son and step-sons of her co-widow. Now, under the Act, she 
stands on the same footing as a son. 

(k) Narors Or Tue Estate i 

Section 3(4) of the Act expressly declared that the interest devolving upon 
a Hindu widow under the provisions of s. 3 of the Act would be a limited 
interest known as Hindu woman’s estate. (See Saradambal v. Subbarama 
Ayyar?® and‘Parappa v. Nagamma). It may be noted that in Mitakshara 
school, outside Bombay and Madras, a coparcener’s power of alienation was also 
limited, exercisable only under certain circumstances similar to the widow’s. 
Thus the power of alienation of a widow and a coparcener are ‘similar. 

But it may be noted that a widow could alienate.her share for pious purposes, 
which a coparcener, outside Bombay and Madras, could not do. A Hindu widow 
could even make a gift of her share for pious purposes, which a coparcener even 
in Bombay and Madras could not do. Thus a widow had’ in certain respects 
a larger power of alienation than even a coparcener: - l 

It had been held that a widow could alienate her coparcenery interest without 
partition. (See Kunja Sahu v. Bhagaban Mohanty?8). She could alienate 
hèr interest in coparcenary property for legal necessity. (See Harekrishna Das 
v. Jujesthi PandaS’). She could, under s. 3(3) of the Act, alienate her inte- 
rest even without legal necessity, though the alienation would be good only 
during her life time. Such aw alienee of the widow’s interest in coparcenary 
property withottt legal necessity can file a suit for partition against other 
coparceners. (See Dagdu Balu v. Namdeo). Thus whereas a coparcener’s aliena- 
tion, outside Bombay and Madras, without legal necessity, would be voidable, 
a widow’s alienation without legal necessity would be valid during her life time 
and could not be set aside. 

But this limitation on the widow’s coparcenary interest is now abolished 
and the question is more or leas academic as s. 14 of the Hindu Succession Act, 
XXX of 1956, has retrospectively conferred absolute rights on women in res- 
pect of any property howsoever acquired whether by inheritance or otherwise 
abolishing Hindu women’s limited estate. 

(1) Winow’s INTEREST By INHERITANOE OR SURVIVORSHIP 

All High Courts are agreed that the widow does not acquire coparcenary in- e 
terest from her husband under s. 3(2) by survivorship. But there is difference 
of opinion whether she acquires such interest by inheritance. According to 
Nagpur and Patng High Courts, such interest is acquired by her by inheritance, 
as no other mode of devolution other than survivorship is known to Hindu law. 
(Bee Jadachas v. Puranmadt;35 Jugalkishore v. Wardhasa?® has left it open: 
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Shiveshwor Prasad v. Lala Har Narain ;*° and Mt. Rajendrabaki v. Mungalal*'). 
The Madras, Andhra, Orissa and Bombay High Courts have held that such inte- 
rest is neither by survivorship nor by inheritance but a ial type of interest 
created by statute (Sardambal v. Subbarama Ayyar 4° Natarajan Chettiar v. 
Perumal Ammal 42 Murikipuds v. Madanamchedu ;++ Rathinasabapathy v, Bara- 
fwats Ammal ;*5 I.L.T. Development Lid. v. K. Kotayya;+® Gangadhar v. Subha- 
shins 47 Shankar Nathu v. Gangaram;^ and Nagappa Narayan v. Hukamba**). 
According to the latter view, it is not an interest by survivorship as she does not 
get it by birth but only on the death of the husband. It cannot be an interest by 
inheritanee as her interest in coparcenary property is a fluctuating interest and 
there cannot be an estate of inheritance which is not determinate, until partition, 
as pointed out by Bhagwati J. in Rakhmabas v. Gangaram (supra). It is sub- 
mitted that the latter view is the more correct view. There is no reason why all 
devolution of interest should be either by inheritance or survivorship. 


° (m) Powmr To CHALLENGE ALIENATION 


Section 3(2) of the Act provided that the widow of a deceased coparcener 
should have the same interest in the coparcenary property as that of the deceased 
coparcener. A question had been raised whether the interest devolving on the 
widow as aforesaid would give her a right to challenge the alienation made by 
the manager, or any other coparcener (outside Bombay and Madras), without 
legal necessity. The Madras High Court has held that she could not challenge 
such alienation (see Rathinasabapathy v. Saraswatht Ammal), whereas the 
Bombay High Court had held that she could challenge such alienation. (See 
Shivappa Laxcman v. Yellawa). It is submitted that the Bombay view is the 
more correct view. If a widow could not challenge an alienation by other copar- 
cener or manager made without legal necessity, her rights under s. 3(2) would 
become illusory and every widow would be compelled immediately to sue for 
partition and break up the joint Hindu family. That could not have been the 
intention of the Act. 


(n) Powse OF Tue Souz Svurvivine COPAROENEB To ALIENATE 
CoPaARGENARY PROPERTY 


Prior to the Act, a sole surviving coparcener had unrestricted power qf 
alienating the coparcenary property, even when there were widows of the deceas- 
ed coparceners existing in the family. After the Act, the position had changed. 
The widow’s existence would prevent the vesting of all the coparcenary interest 
in the sole surviving coparcener. In a Patna cas, the joint Hindu family con- 
sisted of a father J and a son R. R died leaving a widow K. Thereafter J made 
a gift of the whole of the coparcenary property. In a suit by K to set aside the 
alienation by her father-in-law J, the Court held that J could alienate by way 
of gift his one half share in coparcenary property, as K’s interest therein was 
only spes succession (seo Ramsaran Sac v. Bhagwat Shukul©°). It is submitted 
that the decision is wrong. No copareener can wrongfully ‘deprive the widow 
of her chance of getting by survivorship the whole coparcenary interest by a 
wrongful alienation. She has got the same interest as the deceased coparcener, 
and no one would describe the right of a coparcener to get by survivorship as a 
spes succession. The real ratio is that the coparcenery property is jointly 
owned by the widow and the sole surviving coparcener and neither can defeat 
the right of survivorship of the other. The Orissa High Court has held that, after 
the Act, a sole surviving coparcener has ceased to be a full owner and cannot 
alienate except for legal necessity. So also has the Bombay High Court. (See 
Harekrishna Das v. Jujestht Panda and Shwappa Larman v. YeHawa). 
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(0) DEVOLUTION Or Lyrmrrst On Toe Daarn Or Toe Wow 


The Act was silent as to what was to happen to the interest taken by the 
widow under the Act. So far as she inherited the separate property of her 
deceased husband under s. 3(1) of the Act, it was certain that that interest would 
go to her husband’s heirs as reversioners on her death. With regard to her hug 
band’s coparcenery interest devolving on her under s. 8(2) of the Act, there is 
some difference of opinion as to whether it would pass on her death by survivor- 
ship or inheritance. The Orissa High Court has held that if the widow died with- 
out the partition having taken place, her share would pass to the other coparcen- 
ers, but if she died after the partition, her share would go to the reversioners of 
her husband (See Harekrishna Das v. Jujestht Panda, dissenting from Larman 
v. Gangabav' ; and Parappa v. Nagamma). If she died surviving all other copar- 
ceners or widows of the deceased coparceners without there being any partition, 
then the whole coparcenary property vesting in her would pass to her husband’s 
heirs (reversioners), and not to the heirs of other coparceners. fn a Calcutta 
case, G, a Hindu, died leaving his widow B, two sons S and X, and K the widow 
of a predeceased son Y. Under the Act, B, S, X and K each got 1/4th share 
in @’s property. ently B died, and the question arose as to whom the 
share of B should pass. “It was held that the Act was not exhausted after the 
first operation, and that the share of B on her death would pass to 8, X and K 
as the heirs of G. (See Kamalabala Basu v. Jiban Krishna Basu®2). 


After the Hindu Succession Act, XXX of 1956, this question of devolution 
of widow’s interest has become academic. Section 14 of the Hindu Succession 
Act, XXX of 1956, has repealed retrospectively the Hindu widow’s limited 
estate (s. 8(3) of the Act) and has conferred absolute estate on women. Section 
15 lays down a special mode of succession to the property left by a Hindu 
woman dying intestate. 

(p) AssoLuTs Estate Or Wipows Prior To Tar Act 

Prior to the Act, widows, governed by custom, or under certain schools, in- 
herited absolutely under ee a Thus a widow inheriting move- 
ables under Mayukha and Mithila schools inherited absolutely (though under 
K bare school, she could not dispose of the inherited moveables by will). So 

in Bombay, ‘a Jain widow inherited the self acquired moveables from her 
husband absolutely. In Calcutta and Allahabad, a childless Jain widow in- 
herited the self acquired properties of her husband absolutely. 


A doubt had þeen raised whether the absolute right of the aforesaid widows 
had been taken away by 8. 3(3) of the Act. It is true that the Act was intend- 
ed to confer better rights upon women and not to take away the rights which 
already existed. But it has to be noted that if a widow (whose all the gons 
are dead) were to be permitted to claim de kers the Act, absolutely, under 
the old Hindu law, then the widow of a predeceased son and the widow of a 
predeceased son of a predeceased son would not get any share under the Act. 
Hence it would seem that the proper effect of the Act is that the absolute in- 
terest acquired by certain widows in the deceased husband’s property has gone. 
But this anomaly cannot be avoided in a piecemeal legislation which is not very 
well drafted. | 

The question now is academic as s. 14 of the Hindu Succession Act, XXX 
of 1956, has retrospectively conferred absolute right to property inherited by 


a Hindu woman. 
HEMENDRA K. SHAH. 
, (To be continued. ) 


51 [1955] A. L R. M. B. 138. 52 [1946] 2 Cal. 82; [1946] A. L R. Cal 461. 
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GLEANINGS. 


DAMAGES FOR FRIGHT a 


° Two recent cases have brought to the fore the principles underlying the award 
df damages for fright. In Behrens v. Bertram Mills Circus, Ltd., [1957] 
2 W.L.R. 404, Devlin, J., awarded £ 25 damages to the plaintiff, who 
is a midget, for fright suffered when a stampeding elephant crashed into 
his booth at the circus. This is only one of the interesting aspects of an action 
which is a whole library of case-law in itself; another point of interest, although 
not relevant to this discussion, is the distinction to be drawn between a midget, 
who is a perfect man in microcoam, and a dwarf, who is not only smaller than 
normal but is also deformed in that his various parts are out of proportion to 
each other. As regards the award of damages for fright, a curious feature is 
that it was made in spite of the plaintiff’s evidence that he had not, in fact, 
been in the least frightened by the appearance in his booth of an angry, trum- 
peting elephant. The learned Judge was entitled to reject his evidence on this 
point, and did so; probably most people would regard such evidence with an 
admiring scepticism. In fact Mr. Behrens did spend a week in bed after the 
incident, presumably due to the shock. 

In Friedsberg-Seeley v. Klass—reported in The Times on February 19, 
1957—the plaintiff, an elderly woman, recovered £500 damages for an 
assault which consisted entirely of ‘‘an overbearing course of conduct’ by 
the two defendants, culminating in ‘‘the clandestine use of a nailfile’’ by one 
of them, such as to cause her ‘‘a reasonable apprehension that she would suffer 
bodily harm.’’ As a result of this fear she suffered from various psychoneurotic 
symptoms, such as obsessions, anxiety state and nightmares, and in addition she 
manifested an objective sign of disturbance in the form of a staccato stammer, 
said by a iatrist to be an hysterical ‘‘conversional’’ symptom: that is, an 
emotion—fear—had changed itself into a physical deflciency—lack of co-ordina- 
tion between the nerve-cells of the speech centre in the brain and the muscles of 
the tongue. 

. Under what circumstances, then, can a plaintiff obtain damages for fright? 
The authorities seem to indicate clearly that no damages can be recovered fer 
mere fright or agony or distress of mind—there must be some visible or provable 
illness, In Lynch v. Knight, (1861) 9 H.L. Cas. 577, Lord Wensleydale said: 
‘‘Mental pain or anxiety the law cannot value, amd does not pretend to redress, 
when the unlawful act complained of causes that alone; though where e material 
damage occurs ... it is impossible a jury, in estimating it, should altogether 
overlook the feelings of the party imterested.’’ This principle seems to have 
been followed in all the leading cases since, such as Wilkinson v. Downton, 
[1897] 2 Q.B. 67,Hambrook v. Stokes Bros., [1925] 1 K.B. 141, and Bourhi v. 
Young, -[1948] A.C. 92. At one time it was held that physical contact with the 
plaintiff was necessary, but this has not been so for many years, at any event 
since Brown v. John Watson, Ltd., [1915] A.C. 1. However, the cause of the 
shock must be reasonable fear of immediate physical injury to the plaintiff or 
a member of his family (Hambrook v. Stokes Bres.), or to one of his friends 
(obiter dictum of Lord Porter in Bourhtll v. Young). The fear must be in- 
duced by the sight of the negligent act; not by hearing the noise caused thereby 
"or by receiving a report thereof. Whether the negligent act must be directed 
against a human being, or whether it can affect an inanimate object—as in 
Owens v. Liverpool Corporation, [1939] 1 K.B. 394, where mourners recovered 
damages for shock occasioned by seeing the hearse upset by a framcar—is doubt- 
ful, since Owen’s case was strongly criticised by the House of Lords in Bourhih 
v: Young, although approved by the Court of Appeal in King v. Phillips, [1953] 
1 Q.B. 429. ” Š l 

In Behrens’ case, then, the plaintiff could probably have recOvered nothing 
for his fright if he had not suffered some physical manifestation which was 
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evidenced by the week in bed. Mrs. Friedeberg-Seeley showed only one out- 
ward and visible sign—the stammer—and it is interesting to speculate on whether 
she could have recovered if there had been nothing but subjective symptoms, 
` however many high-sounding names such symptoms were given in the psychia- 
tric evidemce. Are obsessions and anxiety states visible provable illness? Ate 
they “‘material damage’’ within the meaning of Lord Wensleydale’s words m 
Lynch v. Kmght? It may be that the Courts have now developed sufficient res- 
pect for psychiatry, at least in some of its branches, to be prepared to modify 
the rule that there must be some physical injury or demonstrable illness, but 
this remains to be seen. 

The difficulty, of course, in awarding damages for a mere passing fright ja 
that the evidence of suffering in such a case must be purely subjective and can- 
not be assessed by the sufferer, still leas by the Court, by reference to any com- 
monly acceptable standards. But this difficulty is surely little different from 
that experienced in assessing any award for ‘‘pain and suffering.’: no one but 
the plaintiff really knows what he has suffered and he cannot recount the tears 
unshed and the groans unuttered by him in his lonely struggle against pain. 
This does not prevent the Court from assessing, on the basis of common 
experience, the quantity of his suffering nor indeed from translating it into 
pounds, shillings and pence. Why should not damages for fright be assessed 
in the same way, on the basis of common experience? To adapt Devlin J.’s 
illustration of a man waking up to find a tiger sitting on his chest, the shock of 
finding such a notorious man-eater in that position would, it is suggested, be 
considerably greater than the fear aroused by having a couple of unpleasant 
jewellers in the living-room, even if one of them did file his nails in rather a 
tuggestive manner.—S.J. 





e 


TREASURA TROVE 


Ir is not s0 very long ago that the members of the German medical profession 
set an example to practitioners throughout the world, less “provident, less far- 
seeing and less thorough than they, by instituting an Inquiry into ‘‘the right of 

wnership of stones, precious and otherwise, which may be extracted by opera- 

ong from a person’s body.’’ Cleopatra, according to legend, gulped down 
pearls with her wine and it may be that among the less well-known curiosities of 
the human appetite there is a secret gastronomy of gema. Anyhow, the initiative 
of the German doctors suggests that the standard of swallowing is higher in their 
country than amything we have imagined in the Welfare State of England. where 
even the under-privileged medical men of the Health Service would hardly con- 
cern themselves over-much with the ownership of the sort of things they are likely 
to find inside British patients—odd sixpences, nails, marbles, pins and needles. If 
the human body is a microcosm of the body politic, the unrewarding poverty 
of our internal economy as a fleld of investigation for treagure-hunting surgeons 
suggests a certain domesticated drabness in the British way of life. How it 
comes about that a not negligible proportion of Germans should evidently be 
living jewel caskets, it is rather hard to imagine, unless it is forced on them by 
the harsh necessities of the Iron Curtain customs barrier. But a recent news 
item from Italy suggests that Italian. doctors may be faced with the same pro- 
blems as their German colleagues. The report records the story with a masterly. 
simplicity. ‘‘A young woman swallowed a £ 200 diamond in a Milan jeweller’s 
shop to-day. She had had a quarrel with the owner of the shop. When taken 
to a police station she refused to co-operate in attempts to recover the diamond.” 
The exuberant afid dramatic Italian temperament must find many occasions for 
similar gestures—a jilting,and one of the parties swallows the engagement ring; 
a domestic fracas and the wedding ring goes the same way, followed, perhaps, 
by other family valuables. Such devices might render separations and deser. 
tions agonisinfy in their implications. Italian ladies have been known to devour 
(im the fullest literal’sense) legal documents which seemed to them to have an 
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operation contrary to their interests. This, indeed, is an offence specifically 
mentioned in the Italian penal code. But, for dramatic effect, how much easier 
to swallow a diamond. 

If the maxim of doing in Rome or Milan as Rome or Milan does still holds 
good and the British tourist adopts this method of settling a dispute with an 
Tjalian shopkeeper, the foreign conversation books will have to add a few ap- 
posits sentences to their section,-‘‘ Visit to the Jeweller,” with an even more 
significant sequel, ‘‘Visit to the Police Station.” ‘‘What is the price of this 
diamond’’’ ‘‘That is too dear.’’ ‘‘I have swallowed the diamond. Will you 
now let me have it at a cheaper rate? It will save much time and trouble.”’ 
The scene at the police station has an operatic quality which the stolid plainness 
of Bow Street could never equal. See the ranks of magnificent ibinierl, a 
chorous for their yet more magnificent captain. Then there is the: beautiful 
and defiant customer and the indignant jeweller surrounded by another chorus 
of townspeople and passers-by. "However, turning from the operatic to the 
juridical, the tloging sentence of the report leaves an otherwise lucid narrative 
in the air: ‘‘When taken to a police station she refused to co-operate in 
attempts to recover the diamond. What on earth did the representatives of 
the law expect or what steps had they in mind? An order for delivery up 
would be a tardy procedure and uncertain in its ultimate effectiveness. A 
surgical operation in open Court was held in the case of Shylock v. Antomo in 
the Venetian High Court to be impracticable and the precedent, although an- 
cient, has remained unquestioned down to the present day. No other method in 
which co-operation would be a civilised possibility occurs to us. In a regime 
which has renounced fascist methods, it would not seem to be a case for police 
action at all, but rathet for civil proceedings in trover and conversion in which 
it might be necessary to file the lady as an exhibit.—§.d. 2 


RELUCTANT GLAMOUR 


Wea whose faces are not our fortunes, in terms even of depreciated pounds, 
let alone of dollars, are apt to assume all too readily and all too cynically that 
actors and actresses are spso facto exhibitionists, else why did they embrace the 
trade of literally making exhibitions of themselves? But that is very supey- 
ficial, for who knows what cruel and undesigned fate may have driven them into 
the most wearisome and repetitive of all professions? A. P. Herbert once wrote 
some verses called ‘‘Don’t Look at Us. The Song of the Shrinking Chorus,’’ 
which, having adjured the audience, ‘‘Ignore, we*beg, the shapely leg we coyly 
kick before us,” continued :— 

“We come from the country, the daughters of squires, 
We’d love to be living like mice in the shires, 

And nothing but poverty, hard to endure, 

Could have driven us into the limelight, be sure.”’ 

One should not treat too incredulously the ladies of the stage and screen when 
in their own way and their own words they echo the great classic cry of Miss 
Greta Garbo: ‘‘I want to be alone.’? (Or was it ‘‘left alone’’? Authorities 
differ). The popular imagination visualises them as hungry for publicity, 

ing it in every conceivable exiguous negltge and wherever. an advertise- 
ment for food, drink, cosmetics or wearing apparel can be enhanced by an 
attractive face or figure. It is therefore all the more impressive when, unable 
any longer to endure their lot, they fly for protection to the costly but some- 
what uncertain sanctuary of the law. 

You may remember how, not very long ago, a yo singer not yet inured 
to the slap-happy camaraderie of show business sued a band leader, with whom 
ghe had been working, for damages for the assorted familiarities of a tweak 
of the nose, a kiss on the ear and a smack on the lower back. ° She was awarded 
a farthing damages and the learned Judge sapiently laid it dow» that ‘‘a girl 
in show business cannét expect to be treated with the reverenco of a. Mothèr 
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Superior of a convent.” More successful in her protest was Madame Maria 
e Callas in her recent action in Italy to vindicate the principle that the reputa- 
tion of a ‘‘delicate and noble’’ prima donna is jeopardised by her unauthorised 
~ Appearance in a spaghetti advertisement. And, lest it might be imagined that 
the ladies of Hollywood are‘less sensitively delicate and noble than their Euro- 
pean sisters, here is Miss Arlene Dahl now claiming a million dollars damageg 
for libel and invasion of privacy in the matter of ‘‘obscene, degrading *and 
offensive’’ advertisements. She complains that in the pictures her head had 
been grafted on to another woman’s body and the gravamen of her complaint 
is that the intrusive body is less adequately clothed than her own modesty 
would allow. ‘“‘Any self-respecting decent woman would object to these com- 
posite pictures.’’ One recalls those picture books with horizontally divided 
pages (some for simple young children, others for much older and far more 
sophisticated children) in which, by an irregular turning of the leaves the 
most alarming jJuxtapositions can be produced in the way of mixing upper 
halves and lower halves. One can imagine, for example, that Miss Dahl might 
well be startled to see her head balanced on Miss Sophie Tucker’s shoulders. 
Without seemg the actual pictures complained of, it is hard to form an opmion 
as to the extent to which they produce crazy or mixed up results, but it has 
become evident at the hearing that Miss Dahl and the New York Judge who 
is trying the case tend to see the same picture in a very different light. Of a 
picture of a man Kissing the shoulder of a woman in a neglige the plamtiff 
complained that it suggested a den of iniquity, that the woman seemed to be 
enjoying it, that the whole advertisement was wild and wanton. The Judge, 
on the other hand, considered that the woman looked ‘‘rather frigid,’’ and that 
the kiss on the shoulder, far from being obscene, was ‘‘delicate and refined.” 
Somewhere or other sense and sensibility seem to have got at cross-purposes.—S.J. 


THe Winx 


THERE are so many known and established ways of showing contempt of Court 
that it is always pleasant to find a new one to add to one’s collection, and to 
enter, by way of annotation, in one’s copy of Oswald on Contempt. (Oswald, 
by the way, knew his subject well, for he is reputed to have been one of the 
most disrespectful counsel of his day.) The literary minded may lampoon a 
Judge. The mdiscreet journalist may comment impertinently on a case swb 
judice. Tho person with a taste for knockabout may throw things at-a Judge. 
In criminal Coyris prisoners have found their boots very handy missiles. 
Enshrined in the museum of legal folklore is the egg that was hurled at the 
Victorian Chancery Judge who with great presence of mind remarked that it 
was doubtless intended for Vice-Chancellor Bacon in the next Court. Just 
before the war a disappointed litigant once bombarded the Court of Appeal 
with tomatoes from a paper bag. Only the other day a Chilean lady provided 
a new footnote in the history of contempt. She winked at a Judge in Santiago. 
It is a thing that might happen, or seem to happen, to any lady with fluttering 
eyelids, Just as only the most rigid control of one’s involuntary reflexes saves 
one from leaving any auction sale the Involuntary purchaser of an aspidi 
a garden roller, a length of linoleum and a crate of 1929 novels. In England, 
unless the wink were of the most enormous and obtrusive dimensions, in slow 
motion and incapable of being ignored, an English Judge would almost certain- ° 
ly pass it over in silence, or at most with a sharp rebuke, but in Santiago the 
Judge sentenced the lady to a:amall fine and sixty-one day’s banishment to the 
mterior of Chile. elt would be a novel and perhaps very effective measure for 
Judges to sentence impertinent Londoners to terms of residence in Birmingham 
or Orewe—but not in Nottingham. It is a well known, though not easily ex- 
plicable, fact that Nottingham has more pretty girls than any other provincial 
town. It would provide no cure for winking.—¥. J. 
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REVIEWS. 


The Central Sales Taz Act, 1956. By R. V. Para, B. Com., LL.B., Advocate, 
igh Court, Bombay. Bomaay: N. M. Tripathi (Private) Ltd., Princess .. 

. Street. 1957. Demi 8vo. Pages xlvi + 388. Price Ra. 12.00., 

~ Tue imposition of sales tax on all commodities began from 1989 and 
gradually different States have passed their own Sales Tax Acts. The present 
Act was passed by the Indian Parliament in 1956. In the Introdustion to 
this book the learned author deals with the legal aspect of the sales tax and 
discusses in detail how the legislation on sales tax in different States ffuctuat- 
ed from time to time. The commentary lucidly explains the raison de etre of 
each section and cases bearing on each section decided by the Supreme Court 
and the High Courts have been referred to in explaining its purport. Noti- 
fications issued by the Union Government have been freely referred to and 
Rules published by different States have been mcorporated. Appendix A 
deals with the Rules of Interpretation on taxing statutes; appendix B with 
Central Legislation on Sales Tax; appendix O with the Central Sales Tax 
Act, 1956, and the Rules made by the Union and States thereunder. Thus all 
the available material on Sales Tax is included in this book which is well got 
up. It is bound to be very serviceable to those who have to tackle some of the 
compHeated provisions of the Act. 


I 


The Year Book of Legal Studies, 1957, Vol. I. Edited by Profeasor A. PALANI- 
swam. Mapras: The Department of Legal Studies, Law College. Roy. i 
8vo. Pages x + 145. Price Res, 8. 


Tms Year Book has been issued by the Department of Legal Studies, Madras. 
Its object is to upgrade the quality of legal education in the State and to sti- 
mulate thoughts upon frst principles of law and to promote research in law. 
It embodies juristic and academic studies upon various topics contributed by 

rofessors of law in the college and by other distinguished legal personages. 

e offer great praise to all those who have taken part in assisting this highly 
educative venture which provides rich juristic fare. We wish full success to 
this admirable enterprise. 


Principles of the Law of Transfer. By SHANTILAL MOHANLAL SHAH, BARRISTER- 
it-Law. Bompay: N. M. Tripathi (Private) Ltd, Princess Street. 1957. 
Second Edition. Roy. 8 vo. Pages xxviii + 377. Price Ba. 10.50. 


Taw edition has been thoroughly and carefully revised and important cases 
decided under the Transfer of Property Act, 1882, have been judiciously in- 
corporated. The text of the Lectures has been carefully revised and each 
Lecture is made as comprehensive as possible. Students of law will find this 
book of considerable assistance in mastering the provisions of the Act. 


Year Book of the International Law Commission, 1956. Vol. I. New York: 
United Nations. Can be had in India from Orient Longmans, Calcutta, 
Bombay, Madras. 1956. Double Demi 8 vo. Pages 303. Price $ 3.00. 
Tas volume deals with documents of the eighth Session of the International 

e Law Commission. It includes the report of the Commission to the General 

Assembly. Those who have to deal with problems of International Law will 

find this publication of much use. Its get up is excellent. 
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HINDU. WOMEN’S RIGHTS TO PROPERTY ACT 
(Act XVIII of 1987). 
(Continued) 


ee 


(a) Quantom Or SHare ON PARTITION ` 


The share devolving on the widow of-a deceased coparcener under s. 3(2) ` 
of the Act was not a fixed and determinate share but a fluctuating share like 
that of other coparceners (Nagappa Narayan v. Mukambe; Mahadu Kashiba v. 
Gajaraba; Gangadhar v. Subhashini; Shivappa Laxman v. Yelawa). Until 
there was partition, she could not predicate what particular fraction of a share 
‘she would inherit, for her share was likely to increase or decrease by the death or 
birth of other coparcenera, Her share would include the share in accretions made 
subsequently to the coparcenery property by other coparceners (Gangadhar v. 
Subhashim). It was not the intention of the Act to immediately.effect partition 
of coparcenary property on the death of a coparcener (Shivappa Laxman v. 
Yellaws). j l ! 

. (r). DousLum SHARE on PARTIMION 

Prior to the Act, under the old Hindu law, a widow was also entitled to a 
share on partition amongst her sons, in her capacity.as a mother (except in 
Madras). The question might arise whether a widow. would get her share as a 
mother on partition amongst. the sons in addition to her share under the Act 
oa the death of the husband. It has been held by the Bombay High Court (see 
Shyamu Ganpati v. Vishwanath Ganpati®?) that a widow under the Act is.not 
entitled to a double share one in her capacity as a widow under the Act and one 
in her capacity as a mother on a partition amongst the sons. The reasoning adopt- 
ed was that a woman under Hindu law is always given a share only for and in’ 
leu of maintenance (Sarojini Devi v. Sri Krishna®*), and, secondly, it could not 
have been intended that she would get a share twice that of a son. 

It should be noted that, under the Act, if there is more than one widow, all 
of them jointly acquire the coparcenary interest of the husband in ‘the copar- 
cenary property. On the other hand, if there was a partition of coparcenary 
property, prior to the Act, amongst the sons, each widow separately gets a 
share equal to that of her own son. , So after the Act, even if she were to get 
her share only once, she is a loser in some circumstances. Similarly in respect 
of a widow inheriting separate property of her husband along with the sons, 
ahe has to share it along with the widow of a pred son and the widow 
of a predeceased son of a predeceased son, whereas prior to the Act, as a mother, 
she would have got on a partition amongst the sons the same share as a son. 

in it has been held that her share as a'widow under the Act ‘would be 
liable for the debts of the husband after the death of the husband (see post) 
whereas the share, which she would get de hors the Act under old Hindu law 
on a partition amongst the sons as a mother, would not be liable for the debts 
of her husband. It is submitted that she should be entitled to both the shares, 
as a widow and asea mother, as both the shares arise under different circums- 
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tanc® and are subject to different conditions. Else, an Act intended to con- 
fer better rights on women would result in worsening their position. 


(8) BTEDEAN AND PARTITION 


Under the old Hindu law, on a partition amongst the sons, Stridhan given to a” ' 
Wife or a widow by her husband or her father-in-law has got to be deducted before 
‘alloting her a share on partition. (See Kishori Mohun Ghose v. Hom Mohun 
Ghose> and Jadoa Noth v. Bijoynath®®). Now that she gets a share under 
the Act in her own right, would she get a share without the deduction of Stri- 
dhan? It had been held by the Nagpur High Court (see Hanuman v. Tulsabas?*) 
that inasmuch as a widow now gets a share under the Act in her husband’s 
property ‘‘notwithstanding any rule of Hindu law to the contrary’’, (see s. 2 
of the Act), Stridhan received by her would not be deducted from her share on 
partition. p 

(t) THs Ricart to Partition I8 PERSONAL 

The right ‘to partition conferred upon a Hindu widow under the Act had 

been held to be personal to her and if she died pending a suit for partition, her 


*. ghare would not go to her husband’s heirs as reversioners but to the other 


co-parceners, by survivorship. The reasoning adopted was that a woman got 
a share on partition only for and in lieu of mamtenance and the right to parti- 
tion was personal to her and would never be crystallised until there was actual 
partition by metes and bounds (see Shyamu Ganpati v. Vishwanath Ganpal®® ; 
Subba Rao v. Krishna Prasadam®® and Kachra Kana v. Khani Bam®°), 
It would seem that an alienee of widow’s interest for legal necessity can claim 
the right to partition co-parcenary property even after the death of the widow. 
(See Harekrishna Das v. Jujeshtht Panda). 

But the position may have now to be reconsidered in view of ss. 14 and 15 
of the Hindu Succession Act, XXX of 1956. 


(u) Uncoaastry oF Wipow 

There is difference of opinion as to whether an unchaste widow is entitled 
to inherit or acquire any interest in her husband’s properties under the Act. 
The Caleutta and Madras High Courts had held that she could not (see 
Ramatyya v. Mottayya®'; Kanasdal Miira v. Pannasasht Miira®?, overruling 
Suraj Kumar v. Manmatha Nath®?). It had been held by the Bombay High 
Court that she could inherit ingpite of uncbastity as it is a statutory right con- 
ferred on a Hindu widow ‘‘notwithstanding any rule of Hindu law to the 
contrary” (see s. 2 of the Act). 

(v) ReEMARRIAGE OF THR Wirpow e 

As under Hindu law, so under the Act, a widow inheriting or acquiring any 
interest from her husband would forfeit the same on her remarriage (see 
Manabai v. Chandanbar%). 

(w) HErreot or ADOPTION 

A validly adopted son by the widow would divest the widow of a moiety af 
the share inherited or acquired by her under the Act, but not completely. If 
the widow had validly alienated her share, prior to the adoption, the adopted 
gon could not recover the alienated property. 

(x) MANAGERSHIP 

There is difference of opinion as to whether a widow, on whom the interest 
of the deceased co-parcener devolves, under s. 3(2) of the Act, could become 
the manager of the joint Hindu family when there are no other adult co- 
parceners. The Bombay and Madras High Courts have held that a widow, not 


55 (1885) I. L. R. 12 Cal 165. 60 [1958] A. I. R. Bau. 175. 
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being a co-parcener, is not entitled to become a manager. (Seetha v. Narasimha; 
* Radha Ammal v. I. T. Commr., Madras). The Nagpur High Court has taken 
a contrary view. (See 7.T.’Commr, v. Lazmi Narayan®), | 
. (y) - Wmow REPRESENTS THE Huspann’s Estare > `. _ 
The widow on whom the co-parcenary interest of the deceased husband de-, 
volved under s. ET Es the Act, represented: the estate of the deceased’ husbind 
and could sue and be sued: as representing the husband in respect of rights or 
liabilities enforceable by: or against the husband aftet his death. PE 
(z) Laasmrry FoR HUSBAND’S DEBTS SE 
The creditors of the deceased co-parcener could proceed in a Court of law 
against the co-parcenery interest of her deceased. husband devolvi upon her 
under s. 8(2) of the Act for satisfaction of the liabilities of hor decessi hus- 
band. Where creditors had obtained ‘a decree against a co-parcener, in his life 
time, they could execute it against the co-parcenary interest devalving on the 
widow (see Saradambal v. Subbarama Ayyar®®; Siveshwar' Prasad v. Lala Har 
Narasn®’; Co-operative Sobttety, Patur' v. Wasant®® and Shankar Nathu 
v. Gangaram®9), The rile of survivorship in the case of cO-parcenary property 
would not operate to defeat the liability of the deceased co-parcener leaving-a 
widow behind him. i ee Ee aS: a 
(aa), Huspanp’s DEATH PENDENTE LTE Modus, gare 
On the death of a co-parcener, his widow represented his estate. In case of 
the husband leaving separate property, his. widow represented the deceased 
husband along with the sons and others. Where the husband dies pending a 
suit or appeal, his widow must be substituted in hig place. Otherwise the 
whole suit or appeal would abate (Ramnath v: Ramgopal’° ;. Dhanukha Singh 
v. Saudagar Singh’'; Jugalkishore v. Wardhasa’? and arju Singh v. Ram ` 
Saroop Singh’). Where a co-parcener died pending the suit, other co-parce- 
ners could not represent the interest of the deceased co-parcener and the 
widow of the deceased coparcener must be brought on record (Awadh Bihari 
Prasad v. Jhaman Mahton’+). So also where a husband filed a suit for parti- 
tion, and died pendente lite, the widow could continue the suit as’ represent- 
ing the husband (Shankar Nathy v. Gangaram). | ce ea 
. (ab) Succession OEBTIFIOATE ù . ne. 

A question had arisen whether, a Hindu widow, on whom the coparcenary 
interest of her deceased husband had devolved, under a. 8(2) of the Act, was 
bound to take out a succession certificate for enforcing the claim or right de- 
rived from her deceased husband. The Nagpur and Patna High Courts have 
held that such interest devolving on the widow is by inheritance and not by 
survivorship and, therefore, she must take out a.succession certificate (Jadao- 
bas v. Puranmal’®; Siveshwar Prasad v. Lala Har Narain; Mt. Rajendrabat 
v. Mungalal’® and Jugalkishore v. Wardkasa’’, which has kept the question 
open). The Andhra, Madras, Orissa and Bombay High Courts have taken a 
contrary view holding that it is not necessary for her to take out a succession 
certificate, as such interest is neither by survivorship nor by inheritance but a 
special type of interest created by statute (I. L: T. Development Lid. v.. KE. 
Kotayya; Natarajan Ammal v. Perumal Chettiar; Sardambal v. Subbarama 
Ayyar; Rathinasabapathy v. Saraswati Ammal; Gangadhar v. Subbashini; and 
Rakhmabai v. Gangaram). It is submitted that the Bombay and. the Madras 
view is the better view. : 
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(ac) Winow’s Daaru Penpanra Lorre 


It had been held that the right acquired by the widow under s. 8(2) of the 
: Act is a personal right and will not survive to her legal heirs and representa, . 
tives under s. 306 of the Indian Succession Act on her death. Thus m Subba 
, Bao v. Krishna Prasadam’® it was held that when a widow who had filed a 
` gait for partition against other. coparceners died pending the suit, the suit 
lapsed as no cause of action survived the death of the widow. (Also see Shyamu 
Ganpati v. Vishwanath Ganpaii’®; Hanuman v. Tulsabav®° and Kachra Kana 
v. Khani Ram®'). For. the principle involved see Shankar Nathu v. Ganga- 
ram®2 Nagappa Narayan v. Hukambe®, 

The position now may have to be reconsidered in view of æ. 14 and 15 of 
the Hindu Succession Act, XXX of 1956. 


(ad) MAINTENANOE 

The right to claim partition given to a widow under s. a of the Act doe 
not negative her right to maintenance. The right to claim partition is an 
enabling right and she may ask for maintenance instead of partition (Rathina- 
sabapathy v. Saraswati Ammal). She'cannot enforce both rights simultaneously. 
But where part of the coparcenary property is agricultural, the widow can 
claim partition of non-agricultural property and maintenance from agricul- 
tural property (Parapoa v. Nagamma). Her quantum of maintenance would 
depend on the extent of coparcenary properties and the number of members of 
the joint Hindu family existing at the time and other circumstances (Radhi 
Bewa v. Bhagwan Sahu®+). It had been observed that the share of the females 
is always in lien of maintenance and hence if she could get a share im all the 
caparcenary properties including agricultural lands, her right to maintenance 
would cease (Sarojini Dewi v. Sri Krisina®> and Shyamu Ganpati v. Vishwanath 
| Ganpai®®). l 

(ae) ‘‘PRopmrtTyY’’ 

The Federal Court had held that the word ‘‘property’’ used im s. 3 of the 
Act did not include a trusteeship carrying with it no beneficial interest in the 
trust property (Umayal Achi v. Lakshmi Acht®’). The Madras High Court had 

ed this case in Suryanarayana Charyulu v. Seshamma®®, where it 
was held that the right of Archakatyam, which was a hereditary office carrfing 
emoluments, was property within the meaning of the Act and was governed by 
its provisions, The Supreme Court in Angubala v. Debarath®® held that She- 


bastship was property within the meaning of, the Act. oe word property 
means heritable property. 


(af) AGRICULTURAL PROPERTY l 

Às stated earlier, it had been held by the Federal Court that the word ‘‘pro- 

perty’’ in a 8 of the Act was to be narrowly construed so as not to include 
agricultural land. (See In re the Hindu Women’s Rights to Property Act®°). 
Patanjali Shastri J. held in Sarojini Devs v. Sri Kristna that the words *‘ Agri- 
cultural Jand’’ must receive the widest meaning. It had been held that a 
mango grove (Saronm Dew v. Sn Kristina), leases and mortgages and 
arrears of rett of agricultural lands (Dhanam v. Varadarajan?!) are agri- 
‘cultural lands and not within the scope of the Act. It had also been held that 
a debt secured by a mortgage of agricultural Jands and non-agricultural pro- 
perty is ‘‘property’’ under s. 8 of the Act and that the widow is entitled to 
a share therein (Subba Natcker v. Nalammal®2). The nature of the property, 
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in which the widow was entitled to a share, was determined at the time of’ the 
‘death of the husband and not subsequently at the time of partition. Thus if 
non-agricultural property, after the death of the widow’s husband, was sub- 
‘sequently converted into agricultural lands, or out of the income of non- 
agricultural property, agricultural lands were subsequently purchased by the’ 


family, the widow would still be entitled to a share in the converted property ° 


or the accretions, Similarly she would not be entitled to any share in pro- 
perty which was agricultural land at the time of the husband’s death and had 
been subsequently converted into non-agricultural property or out of the in- 
‘come of which non-agricultural property was purchased (Subba Naicker v. 
Nallammal and Parappa v. Nagamma). Where coparcenery properties inclu- 
ded both non-agricultural properties and agricultural lands and both are sub- 
ject to liabilities, the widow of the deceased coparcener was entitled to claim 
that the liabilities must be proportionately distributed between non-agricul- 
tural property and agricultural lands and that the non-agricultural property 
must not alone be made to bear all the family liabilities (Sea Sarojini Devi 
v. Sri Kristna®3,) 


(ag) SEPARATE PROPERTY 


It had been decided by the Federal Court (Umayal Achi v. Lakshmi Achi) 
unanimously that the word ‘‘separate property’’ in a. 8(1) of the Act does not 
include property of a sole surviving coparcener ôr property acquired by the 
deceased Hindu on partition. The Federal Court decision had been followed 
, by Orissa (see Visalamma v. Jagannadha Rao®4 dissenting from Subramanian 
v. Kalyanarama Iyer?) ; and Nagpur High Court in (Bhavorao v. Chandrabhaga- 
bav°®) holding that the property acquired on partition is not separate, property. 
The Madras view (Subramanian v. Kalyanarama Iyer) to the contrary is, it is 
submitted, incorrect and contrary to the Federal Court decision. The Patna High 
Court decision (Nand Kumari Devi v. Bulkan Devt97) holding that the pre- 
perty left by a sole surviving coparcener was his separate property must be 
deemed to have been overruled by the later Federal Court decision (see Umayal 
Achi v. Lakshmi Achi, supra). Recently, in Trisul v. Doman®®, the Patna High 
Court had over-ruled its earlier decision'in Nand Kumari Devi v. Bulkan Devi. 


e = (ah) FOREIGN PROPERTY 

In respect of. property situated outside India, the moveables would be gov- 
erned by the provisions of the Act, but the immoveable properties would not 
be governed by the provisions of the Act but would be subject to lex loot 
according to the principles of private international law. (See Umayal Achi v. 
Lakshmi Achi.) 

(ai) DARTEN Estates 

Section 3(4) of the Act has in terms exempted the impartible estates or estates 
which by custom‘or any rule of succession or the terms of any grant descended 
to a single heir, from the provisions of the Act. 


! (aj) INTESTATE l 

Soction 2 of the Act provided that the provisions of s. 3 should apply where 
a Hindu died’ intestate. But the word ‘‘intestate’’ was inappropriate in the 
context of coparcenary property dealt with in s. 3(2) of the Act inasmuch as 
no will could be made by a coparcener in respect of coparcenary property. 

Section 5 of the Act lays down that a person shall be deemed to die intestate 
in respect of all property of which he has not made a testamentary disposition 
which is capable of taking effect. 

| (ak) Wipo?” 

The word widow in s. 3(2) of the Act, though used in singular would in- 
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clude all the widows left by the deceased, if there are more than one (see , 


Bhiwra v. Renuka®? and Umayal Achi v. Lakshmi Achi). 
l 3 (al) Hmpu Woman’s ESTATE 


` 


` The phrase ‘‘Hindu woman’s etate’ occurring in a. 8(3) of the Act was 


aot a happy expression. What was intended was ‘‘Hindu widow’s estato” 

(ses Dagdu Balu v. Namdeo'°°), 
(am) Same SHARE AND Same INTEREST 

' The difference in the phrases ‘‘the same share’’ in s. 8(7) and ‘‘the same 
interest’’ in s. 8(2) of the Act should be noted. The word ‘‘share’’ connoted 
a determinate certain portion of the estate whereas the word ‘‘interest’’ con- 
noted a fluctuating ‘portion of the estate (Nagappa Narayan v. Mukambe; Ganga- 
dhar v. Subhashini). It had also been observed that the word ‘interest’ did not 
mean ‘‘right’’, and, therefore, the phrase ‘‘the same interest as the deceased 
coparcener’’*would not include ‘‘the same right as the deceased coparcener’’ 
(Dagdu Balu v. Namdec). The Madras High Court had held that the word 
“interest”? not being synonymous with the word ‘‘right’’ would not enable the 
widow to challenge the unauthorised alienation by other coparceners. (See 
Rathinasabapathy v. Saraswati Ammal). The Bombay High Court has dissent- 
ed from that view (SAtvappa Laxman v. Yellawa). It is submitted that the 
Bombay view is the correct view. j 


(an) THEORY OF REPRESENTATION EXTANDED 


Under the Act, the widow of the predeceased son and the widow of the pre- 
deceased son of the predeceased son respectively represented their husband 
when a Hindu died leaving separate property. Thus whereas, under the old 

indu law, originally, the grandson represented the right of -his father, and 
the great’ grandson represented the rights both of his father and great grand- 
father, now the predeceased sons and grandsons would be represented by their 
widows as aforesaid. Thus the theory of representation in Hindu law had 
been further extended by the Act. | | 
l _. , „ (80) .EEFEOT OF FUNDAMENTAL RIGHTS 

Section 3(3) of the Act, which restricted the rights conferred upon a Hindu 
widow under the Act to what was known as Hindu widow’s limited estate, Hid 
been challenged as null and void, being contrary to the fundamental rights 
of equality and disposition of property guaranteed to the citizens of this coun- 
try by arts. 14 and 19(f) of the Constitution., The Himachal Pradesh Judi- 
cial Common i Court (see Hoshiar Singh v. Kowla'°+) had held that 
s. 3(3) of the Act was not ultra vires the Constitution as being contrary to 
the fundamental rights. The judgment is not well considered. It is true 
that the Bombay High Court has held (State v. Narasu Appa Mal'92) that 
personal laws like Hindu law are not within the range of fundamental righta. 
But in interpreting a parallel section under the Government of India Act, 
Suleiman J. had held that personal laws are included in the phrase laws in 
force. (See The United Provinces v. Atiqua Begum'1°S), In view of s. 14 of 
the Hindu Succession Act, XXX of 1956, which has retrospectively: conferred 
absolute rights on women, the question at present so far as it relates to the 
Act is academic. a 


(ap) ANOMALIES RESULTING FROM THE AOT 


The Act: though well intended, was not happily drafted, and had resulted 


in ambiguities and some anomalies. Thus prior to the Act, two widows on 
a partition amongst their sons were each entitled to a crn ean to that of 
her own son. Now the two widows under the Act would entitled to only 
one share jointly equal to that of a son. (See. Shyamu Ganpati v. Vishwanath 
Ganpati). It would be noticed that the mode of devolution ef property acquired 
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by a Hindu widow under s. 8(1) and s. 8(2) from her husband is different in both 
cases on her death (Parappa v. Nagamma). Another anomaly which resulted 
under the Act was that whereas prior to the act certain widows in Mayukha and 


`` other schools or by custom inherited absolutely property from their husbands 


(see supra), they inherited a limited estate under the Act. One more anomalf 
relating to the right of maintenance had been pointed out in Rathinasabapathy v? 
Saraswat Ammal. But perhaps such anomalies were unavoidable when law was 
codified piecemeal to bring about social reform (See observations of Gajendra- 
gadkar J. in Shyamu Ganpati v. Vishwanath Ganpati). 

(aq) Errecor oF THE Hinnvu Sucogssion Aor, XXX or 1956 


Section 31 of the Hindu Succession Act, 1956, has repealed the Hindu 
Women’s Rights to Property Act, 1937. But the rights and liabilities acquired 
by the Hindu widows under the repealed Act would still survive by reason 
of sB. 6 of the General Clauses Act. Section 14 of the Hindu Succession Act 
has abolished retrospectively the Hindu Woman’s Estate granted by s. 8(3) of 
the repealed Act and converted the limited estate into an absolute estate. The 
widow’s interest inherited by her under s. 8(1) of the Act would now pass to 
her own heirs as laid down in s. 15 of the Hindu Succession Act. But the 
difficulty will arise in case of coparcenary interest which had devolved on a 
Hindu widow under s. 3(2) of the Act. Can the manager now alienate the 
widow ’s interest under the repealed Act in view of s. 14 of the new Act? Does 
the widow become a tenant in common, while the other coparceners continue 
as joint tenanta? What sort of coparcenary does now exist wherein the widow 
of the deceased coparcener can alienate her interest absolutely and the other 
coparcenar cannot alienate except for legal necessity? Again, will her in- 
terest pass to other coparcenera by survivorship or will it pass to her own 
heirs as laid down in s. 15 of the new Act? The Courts will have to solve 
these difficult problems in consonance with the spirit of Hindu law and the in- 
tention behind the new Act. 

Hawenpra K. SHan. 


° , GLEANINGS. 


Common Law MARBIAGE: Ocourrep TERRITORY 


Tua principle stated in Scrwnshire v. Scrimshire, ([1752] 2 Hag. Con. 895), 
that by entering’ into a marriage contract in another country the parties sub- 
ject themselves to have the validity of that contract determined by the lez 
loot celebrationts does not apply in the case of a marriage in an occupied 
country by a member of the occupying forces. This important ruling was given 
by the Court of Appeal in Taczanowska v. Taceanowski, ([1957] 2 All E.R. 
563), reversing the decision’ of Karminaki J. ([1956] 8 AlL B.R. 457). 
The parties, Polish nationals, were married in Rome in 1946, the hus- 
band being an officer in the Polish army, then serving in Italy, and 
the wife being a civilian refugee. Subsequently the parties came to England 
where they lived together until 1950. The ceremony was performed accord- 
ing to the rites of the Roman Catholic Church by a priest serving as a Polish 
army chaplain. Italian law would have recognised the marriage to be valid, 
if it were performed according to the law of Poland, but in 1946, by a decree 
of the Lublin Government, the only form of marriage valid by Polish law was 
marriage before q civil registrar and the power of Polish army chaplains to 
perform valid marriages was revoked. On a petition for nullity on the ground 
that the marriage ceremony did not comply .with the ler loc celebrationis, 
it was contended in the Court below that the marriage should be upheld under 
English common law, because it took place in a country then under Allied 
military occupation, and reference was made to Ruding. v. Smith, ([1821] 2 
Hag. Con. 871), where Lord Stowell had held that Dutch local law did not 
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ap ly to a marriage between British subjects celebrated at the Cape during | 
j occupation. Karminaki J. was of opinion that a marriage in com- 

mon law form of a member of the armed forces occupying a foreign state 
would be recognised by the Court when marriage by the lez loos was impossible, ° ` 
And this principle extended to a marriage of a foreigner, yet in*the present 
‘case the celebration of a marriage which would have been valid by Italian 
law had not been impossible, and, therefore, the marriage was void. The Court 
of Appeal held that, since the ceremony of marriage in the present case ful- 
filled all the essentials of a common law marriage it should be recognised not- 
withstanding the foreign nationality and domicile of the parties at the time 
of the ceremony; the common law conception of marriage knew no distinction 
of nationality, and the fact that the parties could have submitted to the local 
law did not affect the validity where it was clear that the parties did not 
intend to marry according to that law. The question was canvassed whether 
the validity of the marriage could be upheld under s. 22 of the Foreign Mar- 
riage Act, 1892, but the Court of Appeal decided that the ceremony was not 
valid under that section since, on the evidence, the chaplain who performed 
the ceremony was not ‘‘officlating under the orders of the commanding officer 
of a British Army serving abroad’’. Lord Justice Hodson observed, however, 
that that section was not limited to marriages between parties of whom one at 
least was a British subject. This is a valuable diqtum; it is based on the 
view that an alien serving in the British forces ought to enjoy the privileges 
- conferred by the section on members of the forces.—L. J. 


BHaNOHERS’ JURISDICTION 


Tam full glare of publicity has fallen recently on the hearing before the 
` Benchers of Lincoln’s Inn of charges against Mr. Marrinan, a barrister-at-law. 
By general usage, not confined, so we believe, to the Bar, an enquiry into 
professional conduct is ordinarily conducted in private. In the statement 
which the Treasurer of Lincoln’s Inn, Mr. Justice Roxburgh made on June 5, 
jt was stated that Mr. Marrinan was asked whether he would prefer a private 
or a public hearing and he first expressed his preference for a private hearing. 
In this case, however, there had been a very great deal of ptblicity and ay 
sequently Mr. Marrinan, through his counsel, asked that the hearmg should 
be in public. The Benchers had decided, accordingly, that this case should 
be heard in public but that, with the exceptior of Mr. Marrinan, no witness 
should be in the Hall of Lincoln’s Inn, where the hearmg Was taking place, 
except at the time when the witness was to give evidence. As a result the 
hearing is in public and the proceedings have been reported in the Press, but 
it was at the request of the barrister that the hearing was conducted in public. 

In commenting on the relaxation of the normal rule that professional dis- 
ciplinary proceedings were conducted in private, the legal correspondent of 

e Times wrote, on June 28, that the result of these disciplinary decisions 
had almost always become available, sooner or later, to the Press and what was 
formerly regarded as paternal solicitude for their members had been. widely 
interpreted as an attempt by the Inns to conceal unsavoury facts. Without 
agreeing that that interpretation had been ‘placed on the privacy of professional 
disciplinary proceedings, we would repeat that it is normal practice, in our 
belief, for’ any professional body exercising disciplinary jurisdiction over 
members of the profession to conduct enquiries into professional conduct in 
private. Indeed’ in the solicitors’ profession the hearing of applications to the 
Disciplmary Committee are by rule to take place in private (Solicitors (Disci- 
plinary Proceedings) Rules, 1942, r. 22). In 1862 the Benchers of the Middle 
Temple enquired into the conduct of Mr. Seymour, Q.0., and censured him. 
Mr. Seymour himself subsequently publicised the whole matter before his con- 
stituents at Southampton, wrote a protest to the Benchers and ‘sent the whole 
of it to the public Press. The publicity that aroge in that instance, which we 
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_ believe to be the last that is to be found in the reports, arose from the att of 
* the counsel concerned. Record of it is preserved to us in the report of sub- 
sequent proceedings for alleged libel (Seymour v. Butterworth, (1862) 3 F. & 
'F. 372). In that case Cockburn C.J. explained the purpose of the juris- 
diction exertised by the Benchers. The jurisdiction was exercised, he said 
partly for the protection of the profession and partly for the protection of thes 
public—for the protection of the profession that it might not be disgraced by 
having among its members those who discredited it, and for the protection of 
the public that their confidence in the rank of the barrister being a sufficient 
test of the trustworthiness and honour of each individual member of the Bar 
might not be misled and abused. In a subsequent case (Hudson v. Slade, 
(1862) 3 F. & F. 390) the Lord Chief Justice intimated that the Parliament 
of an Inn of Court, that is to say the Benchers, was not a Court armed with. 
the powers which a Court of justice possessed for compelling persons to attend 
as witnesses, or produce documents essential to the investigation of truth, but 
they were armed with the power to disbar the counsel concerned, that is to 
say, to deprive him of his professional position and existence. He could con- 
ceive, he continued, no jurisdiction more grave and serious in its character 
and consequences. The protection to the public is, then, the existence within 
a profession of disciplinary authority and disciplinary powers ensuring a high 
standard of professional conduct. It is not necessary for the achievement of 
that protection, and it is at the least doubtful whether it is desirable, that the 
hearing of enquiries into the conduct of individuals should be in public. The 
interests of the person concerned also deserve some consideration and publicity 
may have serious consequences for the individual even though his conduct 
should be found blameless.—L. J. 


INDUSTRIAL BITES 


Lire is not free from natural risks, On almost any day of the week we 
may be stung by a wasp, bitten by a dog, or, so legal history relates, a cat, or 
molested by insects in the eye or elsewhere. To our misfortunes as.such, the 
law pays no heed, but should they happen within working hours, interesting 
questions of compensation may arise. In the years 1955 and 1956, no less 
than ninety-seven postmen when in the course of delivering letters were bitten 
by dogs; indeed, so well known was this fallibility of canine temperament, that 
the Post Office formed a habitof admitting liability for workmen’s compensa- 
tion in such cases, and after national insurance had come into force, most 
local insurance officers followed suit. In R. (I.) 10/57, however, a legal re- 
finement arose. The postman was not on the precincts at the time but in the 
street, passing from one house of call to the next. Now we may all be bitten 
in the street. It is a common risk of humanity, and indeed a dog, before being 
legally condemned as dangerous, has by unwritten concession an entitlement 
to one bite. The postman made no offensive gesture to the dog, nor did he 
endeavour to pat the animal on the head. He paused, however, to look for 
a letter in his mailbag. It was enough. The dog rushed from the ateway in 
which it was sitting and bite him in the leg. The legal question whether the 
bite arose out of the employment was, of course, exceedingly difficult. On the 
one hand was the case of the lady’s maid who, while sewing near an open 
window in a room was molested by a cockchafer flying into her face and, in ° 
striking at it, was injured (Craske v. Wigan, (1900) 2B.W.C.C. 35). She was 
not entitled to compensation. Supporting this were the wasp cases, where a 
workman at a ma®hine in a field had bean stung by a wasp (Amys v. Barton, 
(1912) 5 B.W.C.C. 117), qr a coach-cleaner had been stung while cleaning a 
motor coach (C.I. 101/56). It both these the risk run was held to be one 
common to us all, and thus not attributable to any peculiar danger of the em- 
ployment. On® the other side of the line was the ease (C.I. 8/49) of the 
canteen assistant who, while at work in the kitchen, was ‘bitten by a cat which 
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was often fed there; and a similar decision (C.J. 126/54) where a cook at a 
hostel was visited, while in her kitchen, by the warden’s dog, who bit her. In 
both these cases the sufferers recovered industrial injury benefit, since it was 


considered that their employment exposed them to a peculiar danger of such’ 


an event happening. In the hostel case, for example, it was shoWn that the 
‘kitchen was the dog’s habitat. Poised on the fence, as it seems to us, between 
the two elasses of cases was that of Rowland v. Wright, ([1909] 1 B.W.C.O. 
192), where a teamsman was bitten by a cat at the stable of his employers to 
which he had taken his employers’ horses for their meal, and, although award- 
ing him compensation, the Court volunteered that if he had been bitten by 
the cat while walking along the street he would not have recovered compensa- 
tion. In the present case the postman was bitten by the dog while walking 
along the street, but he was held by the local appeal tribunal to be entitled 
to benefit because ‘‘he was on duty in uniform and carrying a canvas bag 
and had beer walking close to the railings of the houses. Just as he arrived 
at the dog he made a gesture by looking at his mail packet. As a very natu- 
ral result the dog attacked him from off a door-step’’. The Insurance Com- 
missioner did not feel prepared to disagree with the tribunal’s decision that 
this was a special risk and that the accident arose out of the employment. We, 
too, would not wish to dissent from that conclusion, but we do hope that it is 
not really a very natural result of a postman’s looking at his, mail packet that 
a dog should attack him from a neighbouring doorstep. Possibly the advance 
of science will enable evidence to be given in the future to show that animals 
can develop an unreasoned instinctive reaction to uniforms.—L. J. 


REoocNITION oF MosLeEm Drvoror ° 

THs Hnglsh Courts are gradually coming to recognise the validity of a 
marriage or a divorce according to the Moslem or Hindu law, although, by that 
law, a husband may have more than one wife. Old decisions took the stricter 
view that a marriage would be regarded in the English Courts as good only 
if it was the union of one man with one woman for life. So, where an Indian 
husband married in England an Englishwoman, having already a Hindu wife 
in India, the Court granted the English woman a decree of nullity, on the 
und that he was incapable of contracting a second valid marriage in 
land (Srini Vasan (otherwise Clayton) v. Krins Vasan, [1945] 2 All E.R. 
21). And where a British woman married in Hngland an Egyptian Moslem, 
and went to live with him in Egypt, and the husband gave’her there a bill 
of divorce in accordance with Moalem law, the English Court held that the 
marriage was not validly dissolved, because the method of divorce by unilate- 
ral declaration was not appropriate to a monogamous union (Maker v. Maher, 
[1951] 2 All E.R. 87). That case was distinguished by Mr. Commissioner 
Grazebrook, Q.C., in Yousef v. Yousef (The Times, August 1, p. 6). There 
the husband, who was domiciled in Egypt, married an Englishwoman at a 
Registry Office m Liverpool in 1927. They went to live in Egypt, the mar- 
riage was unhappy, and the parties agreed to a divorce. In 1983 they went 
together to the Charii Primary Court in Cairo, which has exclusive jurisdiction 
in matters of personal status. The. husband gave the bill of divorce in the form 
of a triple repudiation, which was confirmed by a decree of the Court. The 
wife returned to England, and after many years sought a declaration that her 
marriage was validly dissolved. The petition was granted and Maher v. Maher 
was distinguished on the ground that here both partice wgnted the divorce, 
and that the general principle that jurisdiction in divorce depended on the 
law of the husband’s domicil should be applied. «It would appear that the 
strict view refusing recognition to any but a monogamoug marriage can no 
longer be sustained. As it was remarked by Barnard, J., in Srini Vasan v. 
Srim Fasan (supra), at p. 22: ‘It would be strange if English law were to 
afford no recognition to polygamous marriages when one realises that England 


~ 
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is the centre of a great Empire whose Mohammédan and Hindu subjects 
number many millions’’—J. J. 


LAROENY: ‘‘Taniwva’’ 


A PERSON steals ‘‘who, without consent of the owner, fraudulently. ..takes 
and carries away anything capable of being stolen with intent, at the time of 
puch taking, permanently to deprive the owner thereof’. The taking must 
be animo furands, and if a person takes property, innocently, but subsequently 
appropriates it to his own use, that is not, according to the present state of 
the law, larceny. This proposition is exemplified by Moynes v. Cooper, ([1956] 
1 All. E.R. 450), where a workman was handed a wage packet containing more 
money than was due to him; and when later in the day he opened it and dis- 
covered the mistake, he dishonestly appropriated it. In Russell v. Smith, 
({1957] 2 All E.R. 796), the facts were, in a sense, rather simłlar. A lorry 
driver was sent to collect forty sacks of pig meal for delivery to a merchant. 
By error, and unknown to the driver, forty-eight sacks were loaded on the 
lorry. The lorry driver first discovered the mistake while unloading the sacks; 
he then decided to keep the extra eight sacks for himself and subsequently 
sold them and kept the proceeds. It was held that the lorry driver was guilty 
of larceny: the eight sacks were ‘‘taken’’ when he discovered that he had them, 
and the taking was not innocent because he must have known that they were 
put on the lorry by mistake. Moynes v. Cooper was distinguished on the 
ground that the wages clerk, when she handed the pay packet to the workman 
with the larger sum of money, had put in that sum of money deliberately and 
without knowing that more was in the packet than ought to have been. Con- 
sequently the ‘‘taking’’ was innocent.—L.J, 


FoorpatH: RranaT or Way 


A WAY over any land which has been enjoyed by the public as of right and 
without interruption for a period of twenty years is deemed, in the absence 
d? evidence of contrary intention, to have been dedicated as a highway (s. 1 
(1) of the Rights of Way Act, 1932, as amended by 's. 58(1) of the National 
Parks and Access to the Countryside Act, 1949). The twenty year period is 
to be calculated in accordance with s. 1(6) of the Act of 1982, as amended; 
it is, put briefly ‘‘the period next before the time when the right of the public 
to use a way shall have been brought into question by notice”. In two cases 
which recently came before Queen’s Bench Divisional Court, Owen v. Buck- 
tnghamshire County Council and Rothschild v. Buckinghamshire County 
Counow the respective landowners succeeded in obtaining a declaration that a 
path which ran across their land, as indicated by the local authority on their 
Ss ae map prepared under the Act of 1949, was not a public right of way. 

the Owen case the point at issue was whether the ploughing up of a field 
across which the path ran was the challenge by the public of the fact whether 
or not a footpath existed, and the Divisional Court took the view that the 
ploughing up was not an unequivocal act. In the Rothschild case there was 
evidence of use of a path across land belonging to a stud farm from 1914 to 
1940. In that year the farm was requisitioned, and in 1948, at the end of re” 
quisition, signs were posted: ‘‘No right of way’’. The justices found that 
there was sufficient user between 1914 and 1940 to show twenty years’ uninter- 
rupted user, and that a right of way could be established by inadvertence. This 
view did not commend itself to the Divisional Court who held that the right time 
from which to take the twenty-year period was at the end of requisitioning and 
that there had nof been an uninterrupted user for twenty years prior to 1948, 
Accordingly, &o statutory presumption of dedication cou]d arise.—L. J. 
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i A FAMILY ARRANGEMENT 
WHEN friends or relations come to arrangements between themselves, even as 
to matters of considerable importance, it is perhaps not surprisıng that there 


is not the precision and comprehensiveness of provision which the lawyer ``’ 


would regard as necessary. The recent decision of Danckerts J., iù Frankum 
V. Sowden, a case of this kind, is interesting because the ground on which he 
decided it was not set out in the pleadings. The plaintiff and his wife (an 
aunt of the defendant’s) were minded to return from abroad to end their 
days in this country. The aunt, however, died and the plaintiff returned alone. 
He stayed at the home of the defendant, but, the accommodation there being 
small, he suggested that the house they were living in should be sold and a 
larger one acquired in which he could have for his personal use and occupa- 
tion at least two rooms. The purchase price of the larger house was to be 
provided by the net proceeds of sale of the smaller house and a sum of money 
provided by the plaintiff. Not long after the transactions had been completed, 
the plaintiff re-married and requested the return of the proportion of the 
money which he had paid. When the defendant refused to comply, the plain- 
tiff instituted proceedings in which he claimed a declaration that the defendant 
stood possessed of the new house im trust for the two of them as tenants in 
common in the shares and proportions of the sums respectively contributed 
or advanced by them in or towards the purchase price. In his defence the 
defendant admitted an oral agreement to sell the smaller house, but denied 
that there was any agreement for the joint purchase of another house, and 
alleged that the plaintiff had agreed to provide the excess of ths purchase 
price over the net proceeds of sale by way of gift. Dancwerta J., dismissed 
the action on the ground that there was a contract, the consideration for the 
plaintiff’s payment being the accommodation for his own personal enjoyment, 
and that there was no provision for the return of the money.—L. J. 


Root AND BRANCH 


Wam, recently, Harman J., did a tour of duty as a Queen’s Bench Judge, 
they found a novel case for him to try. McCombe v. Read, [1955] 1 W.L.R. 635, 
broke new ground in deciding that an injunction will lie to restrain the er 
croachment of the roots of trees under neighbouring property so as to cause a 
nuisance. The learned Judge had occasion, too, to cite some very old law when 
he recalled that overhanging boughs or undermining roots may be cut by the 
neighbouring owner in so far as the cutting is done on the neighbour’s side 
of the boundary. This must be one of the points of popular law most frequent- 
ly relied upon in residential suburbs, Lemmon v. Webb, the Court of Appeal 
judgment in which were referred to by his Lordship, went to the House of 
Lords, where the matter chiefly argued (see [1895] A.O. 1) was the question 
whether, before cutting overhanging boughs, the defendants ought to have 
given notice to the plaintiff, the owner of the tree. It is worth reminding 
clients who come with a similar problem that the reasoning which led their 
' Lordships to hold that no such notice was necessary depended on the fact that 
in the case before them no trespass on the plaintiff’s soil was necessary in 
order to perform the operation. If a nuisance can only be terminated by 
going on to another’s land, prior notice to abate the nuisance must be given to 
that other, except in case of emergency. Another caution which might well 
be administered even to the least acquisitive client concerns the ownership of 
the severed branches and any fruit which they may bear. Miller v. Brooker, 
[1919] 1 K.B. 555, shows that these must be rendered unto Caecwar.—vw. J. 


Toe Dooror IN Court ° 


‘In Court the traditional function of the medical man had been that of a 
powerful auxiliary to the lawyers in the rewarding role of expert witness. He 
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did not figure in the dock more often than members ef the most other rofes- 
sions, though, whereas the special aptitudes and circumstances of solicitors 
who lapse into delinquency would lead most naturally to fraud, the training 
` and talents of a doctor tend to set him on the more perilous path to homicide. 
Still, the medical murderer has been rare enough for one to be able to enter 
the consulting room without so much as a casual recollection of the name, and 
fame of Dr. Pritchard of Glasgow or Dr. Palmer of Rugeley or Dr. We 

of Boston (Mass.) or Dr. Ruxton, far nearer our own time. Even so, for a 
dozen who could remember these, hardly one would even have heard of the far 
more remarkable case of Mr. Aleck Bourne, the distinguished gynmecologist, 
who in 1989 deliberately courted prosecution at the Old Bailey in order to 
clarify the law relating to abortion to avert danger to health and, by his ac- 
quittal, succeeded. In giving evidence he may be said to have doubled the 
parts of defendant and expert witness. As with the indictment, so with the 
writ. In civil actions doctors used not to be more often defendants than other 
classes of the population. But during the past seven years the unfolding im- 
plications of the Welfare State have added enormously to the occupational 
risks of the healer. The cause lies partly in a change of circumstances and 
partly in a change of attitude of aoe J. 


PROCEEDINGS IN CAMERA 


Tes reluctance of the Court to hold proceedings behind closed doors was 
again illustrated in a custody appeal before the Court of Appeal when counsel 
for the mother asked, on the resumption of the hearing, that the remainder 
should be heard in camera, as there had been some publicity, and the mother 
had been phdétographed by a press photographer. The application was not 
unsympathteically received but was refused, the Master of the Rolls saying: 
‘There are some who like to feed the public with stories of this kind, but, 
generally speaking, where an infant is concerned, the Press exercises care. I 
hope those who report this case will bear in mind that it concerns a boy of 
eight whose prospects in life would not be improved by things the parties 
might say about each other.” Later, he said: ‘Reporters have to earn their 
ving and some are a great deal less responsible than others. Very often 
responsibility rests on others who have to deal with it.’’—S. J. 


° Dancerous Drivine 

Tue decision of the Court of Criminal Appeal in R. v. Parker (cf. The Times, 
May 7, p. 4), dismissing an appeal against a conviction for causing death by 
dangerous driving contrary to s. 8 of the Road Traffie Act, 1956, gives no en- 
couragement to the proposition that momentary inattention cannot in law amount 
to dangerous driving. The appellant, an elderly man, was driving along a road 
when he came to a crossing controlled by traffic lights. He crossed over against 
the lights and came into collision with a motor bus; as a result, the rear end 
of his car was flung round and struck a pedestrian who was killed. The appel- 
lant thought that the lights were green and when he was told that they were not 
he said that he must have been mistaken. At the trial the jury were directed 
by Streatfeild J., that momentary carelessness could amount to dangerous 
driving, and the jury found that the death was so caused. The appeal was on 
the ground of misdirection, but the Court of Criminal Appeal refused to attempt 
to lay down what constituted dangerous driving, since it was a matter of fact 
for the jury. is decision falls into line with Simpson v. Peat ([1952] 1 All 
E.R. 447) where it was held that the offence of driving’ without due care and 
attention under g. 12 of the Road Traffic Act, 1930—which again is only a 
question of fact—may be committed even where the lack of care is due to an 
error of judgment on the part of the driver.-D.J. : 
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ý _ SKYLAREING 


HAPPY the instances are rere where the playful propensities of an employee 
cause serious injury to a fellow-employee. The philoapolie: may find comfort 
in the thought that certain childish tendencies have been inherited by mankind `` 
down the generations, eens it to the lawyer to solve the more céncrete pro- 
blem whether responsibility for the injury can be laid at the employers’ door. 
A case in point is Smith v. Crossley Brothers, Ltd., ((1951] 95 Sol. J., p. 655), 
in which the employers were not found liable for the injuries suffered by the 
plaintiff, a boy aged sixteen, through the conduct of two apprentices in the 
misuse of a compressed air pipe, on the ground that the injuries were caused 
by an isolated act of fellow-servants which the employers had no reason to 
foresee. A similar type of case, which came before Streatfeild J., at Manches- 
ter Assizes, Hudson v. Ridge Manufacturing Co., Lid., ((1957] 2 All H.R. 229), 
led to a different result. Here the plaintiff, while at work, was injured through 
. a foolish prank played on him by a fellow workman, C., who had been in the 
habit, over a ES of years, of indulging in horseplay during his work at 
the expense of the other workmen. The employers knew about C.’s conduct 
and had frequently reprimanded him, and although C. blissfully ignored all 
these warnings, the employers allowed him to remain in their employment. 
In these circumstances the employers were held to be liable to the plaintiff 
in damages since his injury, a broken wrist, was sustained as a result of their 
failure to take proper steps to put an end to C.’s conduct or to remove him 
from their employment if he persisted in it. There is no doubt that it is the 
duty of employers to provide a safe system of working and to remove possible 
sources af dangers known to them, and this principle is now shown to be suff- 
ciently elastic to extenc to a danger caused by the habitual conduct of a 
childish employes.—D.wJ. ° 


AGOURAOY IN ÅDVOCACY 


AT the Annual Provincial Meeting of the Local Government Legal Society 
at Bradford the stipendiary istrate for Leeds, Mr. Ralph Cleworth, Q.C., 
said that the most important qualities required in an instructing solicitor were: 
(1) complete accuracy. (2) Modesty. Mr. Cleworth gave a number of exarg- 
ples of the drawbacks of endeavouring to ‘‘gild the lily.’’ (3) Imagination 
and foresight. This enabled one to foresee how the case would ‘‘go over’’ 
in Court. No counsel was allowed to consult with a witness of fact, although 
he could consult his lay client or an expert witness. This meant that the whole 
responsibility for the accuracy of factual evidence rested with the instructing 
solicitor. As to the conduct of cases in Court, Mr. Cleworth emphasised the 
importance of orderliness and accuracy. In the U.S.A., he said, counsel were 
held personally responsible for any failure to prove facts stated in opening 
a case. It would be intaresting to know what form this personal responsibility 
takes and whether it entails a liability to a civil action for damages or to 
committal. In this country personal responsibility is limited to the possibility 
that in an extreme case a solicitor can be ordered personally to pay the costs. 
The Bar is exempt from such a possibility, and so it should be, for otherwise 
there might be a great shortage of barristers. Experienced members of both 
branches of the profession, however, know that the quality which makes for 
more solid success than all the brillant persuasion and cross-examination in the 
world is indeed accuracy.—V.J. 


HoLmars witH Pay o 


A Naw decision on one of the legal problems arising out of contemporary 
holidays with pay arrangements came from His Honour Judge Blagden at 
Westminster County Court (Yardley v. E. Laws & Co.,°Iitd.). A branch 
manager of a company owning.a chain of grocery shops was given a week’s 
notice in August, the day before he was to start his holiday, to expire in the 
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middle of his holiday. It was argued on his behalf that he was entitled to 

e his full week’s wages of £16 in lieu of notice, in addition to a full holiday with 
pay, and that the notice was bad. The learned Judge said that, strangely 

. enough, there was no direct authority on this point. The real objection from 
the servant's point of view was not so much that he lost money, but that it 
spoiled his holiday. The object of the notice so far as the servant was con-, 
cerned was to enable him to get a new job. He held that the notice was good 
but awarded the plaintiff £5 18s. 4d. holiday pay owing to him—SJ. ` 


———9, 


CoNTEMPT FROM ABROAD 


THERE is some uneasiness about the liability of the importers and distribu- 
tors of printed matter coming from abroad which contains something which 
amounts to contempt of Court (ef. R. v. Griffiths and Others; ex parte A.-G., Sol. 
J. Vol. 101, No. 22, p. 447). It appears to us that the matter must be treated with 
a large admixture of common senge, and there appears to be a elose analogy 
with the sellers of food, who are placed under an absolute liability by the eri- 
minal law if they sell food which is, among other things, unfit for human con- 
sumption. No amount of evidence that they have taken every possible pre- 
caution will excuse them if unfit food is sold, and the object of the Food and 
Drugs Act is to encourage the sellers of food to take stringent precautions, 
although in practice no one expects that every single article of food shall be 
minutely examined before sale. Likewise, the speedy and free distribution of 
publications from abroad makes it impracticable for each to be ‘‘read for con- 
tempt’’ before being allowed to appear on the bookstalls. The ability of the 
Court to reflect blame in the penalty imposed should be a sufficient safeguard 
against injustice, and we feel that the fears which have been expressed by 
the importers ånd distributors of foreign publications are exaggerated. Let 
them by all means take reasonable precautions, but we see no need to overdo 
them.—_8.J. 


A LAWYER’B CONBOLATION 
Please shed a tear for my career, With my advice, it is no dice, 


f practise law you see. They shrug it right away; 

To please my paw, I studied law And out they flee and leave no fee, 
And got my LLB. To see their CPA. 

A young Blackstome, with heed of bone, These tax-wise men, will tell them when 
I fought the City Hall. To breathe, and sleep, and eat, 

A. neophyte, I strove for right; And when to pray, and how to play, 
And justice sought for alL And when to wash thetr feet. 

Alas for dreams, and legal themes, Or they will go to any schmoe, 
And law that is precise; Their bookie or magsueur, 

My clients’ leers and taunting jeers And heed the gas from any ass 
Do scorn my sound advice. But law they can’t endure. 

They scoff at rules, these stubborn mules, But soon or late they pay the freight, 
And never will take, “No”. And run right beck to me, 

“Today”, they say, “We want our way; I cogitate and make them wait, 
To Hell with status quo.” To figure out my fee. 

I beg and plead forthem to heed, I let them know the quid pro quo, 
My counsel, good and true; To make me stop and think, 

But they just scorn as legal corn,’ And while they stew I now know who 
My well considered’ view. : Will buy my whfe-that mink. 

° —C. & C 
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: MISCELLANY 


Q. After you made your appraisal of this property why did you consult with 
three other appraisers? A. Just to confirm my judgment as to the value. 
- Q. Didn’t you trust your own judgment? A. Yes, sir. ° 
~ Q. Then why did yon consult the three othera? A. I don’t know—nunless 
it’s for the same reason you have three other lawyers at the table with you there. 
E) bi L 
“For beating your wife, I will fine you $1.10,” said the Judge. 
“I don’t mind the dolar,” said the culprit, ‘‘but why the ten cents?” 
“That,” replied the Judge, ‘‘is the federal tax on amusements. ”’ 
i # + 


+ 
Taxpaysn—One who doesn’t have to pass a civil service examination to work 
for the government. 
* + * 


Judge: ‘‘The evidence shows you threw a crowbar at your husband.”’ 


Lady under arrest: ‘‘Your honor, it shows more than that. It shows I hit 
him.’’ 
* + * 
‘Tell me,” said the Judge, ‘‘do you want a jury trial, or to be tried by this 
Court t”? 
“Well, if you’re trying to please me,” retorted the prisoner, ‘‘I want to be 
discharged.’’ 


* $ + 


Judge: ‘‘Now, sir, please tell the Court exactly what passed between you 
and your wife during this quarrel.” | 
Defendant: ‘‘A flat iron, rolling pin, six plates, and a tea kettle.” 
* * + 


A would-be shopper complained to a police-sergeant: ‘‘Darn it, in this town 

I can’t even find a place to park illegally.” 
+ $ * 

Point of View. After she was summoned for backing out of a parking space 
into an oncoming car, a woman told the magistrate: ‘‘I think it’s a crying shame 
that you sent me a summons and not the man I hit. He could see me backing 
out a lot better than I could see him.”’ , 

* 


* 7 


John Singleton Copley, son of the famous pre-revolutionary painter, was born 
in Boston, but was taken to London at the age of two as his family were loyalists. 
He became Solicitor-General, Attorney General, Master of the Rolls, Chief Baron 
of the: Exchequer, and three times Lord Chancellor. Lord Westbury considered 
him ‘‘the finest judicial intellect’’ he had ever known, but he is probably most 
noted for his want of intellectual vanity. This trait is described in J. B. Atlay’s 
‘Victorian Chancelloras’’ as follows: 


‘On the Bench his lips would often be seen to move, but no sound . . . would 
be heard by the Bar. The associate sitting beneath him could tell another tale: 
the classic instance is . . . ‘What a d———d fool the man is!’—then, after an 

e interval, ‘Eh, not such a d——d fool as I thought’; then another interval, ‘Egad, 
it is I that was-the d——d fool’.”’ 


wt +? ba 
Are present-day fines so effective as the old-time punishments, such as the 
Stocks, Pillory or Ducking Stool? Many people think there would be a quick 


decrease in petty law breaking if offenders became the target for ripe fruit in 
the market square or suffered a ducking or two in a horse-tréugh or village pond. 
j e 
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MR. JUSTICE N. H. C. COYAJEE. 


Mr. Justice Coyajee doffed his ermine finalty on November 24, 1957. 
He was born on November 24, 1897. His father, Shri H. C. Coyajee, was 
a leading lawyer on the Appellate Side of the Bombay High Court, and 
was a Judge of the High Court from 1922 to 1926. His maternal grand- 
father, Maneksha Jehangirsha Talyarkhan, was in the front rank of 
pleaders on the Appellate Side of the Bombay High Court, and rumour 
goes that he was to be appointed a Judge of the High Court, but un- 
fortunately he met with a fatal railway accident in England. 


Mr. Justice Coyajee received) his early education at the John 
Connon High School, and in 1915 he passed the Matriculation Exami- 
nation. He joined the Elphinstone College, and took the degree of B.A. 
in 1919. Thereafter, he proceeded to London, and was admitted a student 
of Lincoln’s Inn. In 1921 he was called to the Bar, but prosecuted his 
study at the University College, London, and in 1922 he took the degree 
of B.Sc. in Economics. He then returned to Bombay and was enrolled 
as a member of the Bombay Bar in January, 1923. He was Perry Profes- 
sor of Jurisprudence and a Professor of law at the Government Law 
College, Bombay, from 1933 to 1936; and for sometime he officiated as 
its Principal. In March 1943, he was elevated to the Bench as a Puisne 
Judge. There are only three instances in the annals of the Bombay High 
Court, in the course of nearly a century—to be exact ninety-five years— 
where a father and, some years later, his son have sat on the Bench. The 
first is that of Mr. Justice Badrudin Tyabjee and his son Mr. Justice Faiz 
Tyabjee; the second that of Sir Dinshaw Davar and Mr. Justice J. D. 
Davar; and the third that of Shri Hormuzdyar Coyajee and, some years 
after, Mr. Justice N. H. Coyajee. | 


For full fourteen years, Mr. Justice Coyajee sat on the Bench 
administering justice on the Original Side of the High Court. Thrice he 
acted as the Chief Justice during that period. He was always anxious to 
dispense justice without fedr or favour. Courteous and kind, he main- 
talned the dignity of his high office. Calm and unperturbed, he discharg- 
ed his judicial functions satisfactorily. Very few Judges run the cycle 
of full pensionaBle service in sound health and vigour. In bidding 
him farewell we echo the,sentiments expressed by a well-known writer 
that the pleasure a, man of honour enjoys in the consciousness of having 
performed his duty is a reward he pays himself for all his pains. : 


à 
w 
+ 
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"RECENT DECISIONS AND SOME QUERIES IN HINDU LAW. 
One of the most fascinating features about Hindu law is its apparently 


inexhaustible capacity to provide problems, all of which are of enormous public. 


interest. It was largely because of this, to the layman, unattractive feature, 
that codification was taken in hand: he is now chagrined to discover that codi- 
fication has, at least up till the present, made matters very much worse. The 
Anglo-Hindu law continues to throw up controversies of the most appalling 
description, and its inveterate propensity to proliferate doubts upon matters 
which everyone had long imagined to be satel is very far from being quench- 
ed. Though the new Code (if such the Acts may be called) has struck it a 
stout blow, we should be dreaming if we fancied that it could not recover and 
catch us when we least expect it, arising from the tomb, as it were, to laugh 
at our attempts to do away with it Meanwhile the Code itself has many an 
unpleasant surprise in store for us, and if it is greeted with unanimous dis- 
satisfaction flow, we can be sure that a fine crop of amendments will be harvest- 
ed after the Court has had a fuller opportunity to detect its less obvious 
shortcomings. To keep abreast of developments both jn the Anglo-Hindu and 
the Modern Hindu law (‘brothers-in-law’ in a quite unique sense) it will be 
necessary to range over all the High Courts, and a variety of topics:.the result 
may be disorderly and the quality of the pta contribution may be uneven, but 
in course of time the principal factors in the Court’s unequal struggle against 
these twin champions will emerge, and we shall then be in a better position to 
assess the value of the eventual Supreme Court decisions, which will serve to 
give the whole the direction which it needs. In the following lines a few spo- 
radic remarks are offered upon topics which have recently come into the news. 


1. ADOPTION. ° l 


It is well known that the Bombay High Court -has evinced an implacable 
determination to yield as little ground as possible to the doctrine of ‘relation 
back’. From long before the leading case of Anant Bhtkappa Patt (Minor) 
v. Shankar Ramchandra Patil’ that High Court_resisted attempts by widows 
to adopt; where the logical result of the exercise of their power would have 
the effect of divesting property in the hands of persons apparently absolutely 
entitled to it. Even after it had been settled that the effect of an adoption 
upon rights to property could not be allowed to control the widow ’g Tight to 
adopt, the same High Court continued to deny the right of an adopted son to 
recall property which had vested in another upon the death of the sole sur- 
viving coparcener prior to the adoption. Anart v. Shankar .placed the whole 
matter in a clearer perspective, emphasising the right of the adoptee. to take 
his adoptive father’s interest in the (apparently) extinct coparcenary, and the 
reasoning expounded at great length by Sir George Rankin made it clear that 
‘relation back’ was 8 basic principle of the Hindu law of adoption. That Privy 
Council decision had ‘two faults, however. In‘so far as it allowed the adopted 
gon to divest an heir of property to which he had succeeded prior to the 
adoption, but which would have come to the adopted son had he really been 
an aurasa son of his adoptive father at the time when the succession opened— 
the propositus being a person other than the adoptive father himself or other 
male lineal ancestor—that decision went too far, and was duly cut down by 
the Supreme Court in Shrinivas Krishnarao v. Narayan Devp®, Its other 
fault was the manner in which Sir George Rankin approved, or seemed to 
approve, of two other cases, namely Bhubaneswari Debi v. Nulkomul Lahiri? 
and Veeranna v. Sayamma‘, both of which appeared to be inconsistent with 
the decision in Anant v. Shankar itself, or if not inconsistent with the actual 
decision, then at least with what appeared to be its reasoning. The fact that 
these two eases were (in the eyes of some readeta, mcomprehensibly) saved 
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Specifically by Sir George Rankin was sufficient encouragement for many learn- 
ed Judges of the Bombay High Court to refuse to extend the ‘relation back’ 
theory any further than was absolutely requisite. Nor was this in any way 

‘unnatural, since as everyone knows widows in Bombay (and particularly the 
Bombay-Karnatak, as it once was) used the right to adopt in order to create, 
confusion and loss in their deceased husbands’ families in pursuance of a 
quarrel. Divesting, the logical resalt of the application of the doctrine of 
‘relation hack’, was regarded with abhorrence, and numerous decisions indi- 
eating the limits within which divesting might be permitted were given, and 
have been submitted to a friendly, if controversial, examination in the pages 
of this Journal. ; 


Given that, even according to Shrinivas v. Narayan, the adopted son was 
entitled to his adoptive father’s interest in coparcenary property, it followed 
tnter alia ihat upon his adoption he could claim from a sole suryiving copar- 
cener a half share not merely in-what ancestral and other joint family property 
remained in the hands of the latter but algo in all such property which had 
been alienated by the sgaid sole surviving coparcener otherwise than for justi- 
fying necessity. In other words, in the interval between the predeceased co- 
parcener-adoptive father’s death and the adoption the sole surviving coparcener 
might have supposed that his title was absolute, and might have alienated for 
private purposes in ways that would have been impossible during the lifetime 
of the deceased coparcener except with his consent; but the adoption had 
created in fiction of law a coparcener from the moment of the adoptive father’s 
death; so that the powers of the sole surviving coparcener were retrospectively 
much narrowed.’ If the alienations would have bound the adoptee if he were 
a posthumous sen of his father they will bind him now, if not, then they can 
be called in question. That would appear to be a logical application of the 
doctrine of ‘relation back’. The manner of calling them in question would 
ba to allot the alienations as far as possible to the sole surviving coparcener’s 
own half-share of the joint family property remaining at the time of the adopt- 
ion plus the value-of alienations otherwise than for justifying necessity. If 
they-came within that half-ahare, the adopted son would take a half-share en- 
tirgly free from alienations, while the sole surviving coparcener would find 
himself left with the balance of his share, which might be very small. If the 
alienations otherwise than for Justifying necessity exceeded the value of the 
sole surviving coparcener’s half-share there was no justification for submitting 
the ‘half-share of the adopted son to lo, and the balance of invisible joint 
family property în which he had an interest was to be recovered from the 
alienees, presumably pro rata. What the sole surviving coparcener had no title 
to alienate ir unquestionably recoverabls, and since he could give an equitable 
interest in the estate only to the extent of his own share at a partition, it fol- 
lows that the alienees must expect divesting as to any excess above the value 
of that share. Would the position be at all different if the boy were adopted to 
& predeceased coparcener, whose former coparceners separated after his death 
sonless? The same principle would apply, and the father’s interest would be 
recreated, enabling the boy to take his father’s share, the partition being re- 
opened, and alienations by the separated coparceners or their representatives 
otherwise than for justifying necessity being allotted to the new shares of the 
former, which of course would be smaller on account of & new co-sharer having 
emerged. If their alienations absorbed as much of the share of the former 
separating coparceners as would remain to them upon the partition having 
been reopened in the adoptee’s favour, the result would be that the adoptee 
would take his share free of alienations, while they, having enjoyed their share 
already, would be left with nothing but the results of its employment over the 
years. If their-alienations exceeded their new shares, the adoptee would have 
a pro rata right to divest the alianees, who, as in the former ease, had a title 
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defeasible upon the happening of this uncertain event. The principle behind 
these two unfortunate and troublesome situations appears to be the same: the 


idoptee must be put, as gearly as the law may allow, in the same position as his __ 


fathér would be had he been, shall we say, a lunatic all the while his line was 
thought to be actually extinct. 


But, as we know, the two cases have, been treated very differently. In 
Bhimaji Krishnarao v. Hanmamrao Vinayak® Chagla C.J. and Gajendra- 
gadkar J. decided that, whereas an adopted son was entitled to a shore in the 
properties remaining in the hands of the sole gurviving coparcener at the time 
of the adoption, he was bound by all “‘lawful alienations’’ which had taken 
place’ in the interval. The phrase “‘lawful alienations’’, which the present 
writer has laboured to show means ‘‘alienations for justifying neceasity’’, was 
there deliberately explained otherwise: the alienation, said the learned Chief 
Justice, must be lawful not in relation to the rights of the adopted son; but it 
must be lawful at the date when the alienation was made. If it was lawful it 
could not be questioned or challenged by the adopted son whose adoption was 
subsequent to the alienation. The High Court there relied upon the famous 
dictum in Krishnamunths Ayyar v. Krishnamurthi Ayyar’: 


(“.. When a disposition is made intra vivos by one who has full power over pro- 
perty under which a portion of that property is carried away, ıt is clear that no rights 
of a son who is subsequently adopted, can affect that portion which is disposed of (p. 978)”’), 
and the case of Veeranna v. Sayamma, which was virtually based upon 
that dictum. Whereas the Privy Council had in Arishnamurtht’s case 
been considering the effects of an ante-adoption agreement entered mto 
by a man who actually made an adoption to himself—a situation utterly with- 
out analogy to the case of an adoption by the widow of a predeceased copar- 
cener—and whereas Lord Dunedin in that unhappy dictum, had explicitly been 
proceeding to air his reflections upon principle (as he understood it) and not 
upon authority, the Madras High Court in Veerunna’s case and the Bombay 
High Court in Bhimaji’s case were concerned with the powers of a sole sur- 
yiving coparcener whose acts were threatened with nullity not by his own 
adopted son, but by an adopted son of a predeceased coparcener, one whose 
interest in the joint family property related back to the moment of his fathgr’s 
death. Veeranna’s case was plainly inconsistent with Anam v. Shankar, and 
but for the fact that Sir George Rankin had incautiously referred to it (appa- 
rently in extenuation of his having advocated out-and-out relation back) with- 
out disapproval, it is quite possible that the Bombay High Court would have 
refused to follow it: but, as it was, the unfortunate dictum in the first Privy 
Council case andthe unfortunate saving in the second, when added to a natu- 


© ral reluctance to disturb vested estates, made the result almost inevitable. 


On the other hand there was no direct obstacle in the way of a decision con- 
sistent with the views expressed here when Gurupadappa Basappa v. Karishid- 
dappg® came to be decided by Bavdekar and Vyas JJ. It was true that Basa- 
wantappa v. Mallappa® decided that when a son is adopted to a deceased co- 
parcener he cannot question alienations made by the surviving coparceners 
prior to his adoption. But that case was prior to Anant v. Shankar. In Guru- 
padappa’s case the adopted son was held entitled to reopen the partition which 
had taken place between his adoptive uncles made years before, to have the alie- 
nations otherwise than for justifying necessity allotted to the new shares of 
the alienors, and to take his own share (together with mesne profits) free of 
such alenations. This decision agrees with the contentions urged here (and in 
previous articles), whereas that in Bhimaji’s case, on accoumt, a8 we have seen, 
of faulty Privy Council authorities, is against it. If the principle in Bhiman 
was right it would seem that that in Gurupadappd was wrong, since what a sole 
surviving ecparcener can do a separated coparcener can “lo, the two being m 
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that very context identically placed, however distinguishable in other situa- 
tions. The whole matter came up for reconsideration in Krishtappa Venkappa 
v. Gopal Shivazi'°, the judgment in which is of quite unusual interest. It 
-- will be observed that in argument the case of Ramchandra Srinivas v. Ram- 
krisina'’ cannot have been cited as an authority, for there the aliet 
nations were made after the adoption, but the dicta in the judgment, to whiche 
Ganjendragadkar and Vyas JJ. were parties, may well have proved useful. 

When Arishtappa came before Shah and Vyas JJ., the conflict between 
Bhimaji and Gurudappa seemed very plain. Shah J., in his reference to the 
full bench, raid :12 

“... (in Gurupadaeppa’s case), the plaintiff claimed that in reopening the partition, the 
properties which had been alienated by the coparceners should be taken into account 
in ascertaining the plaintiffs share, and the alienated properties should be allotted to 
the shares of the allenees, and for the purpose of reopening the partition properties 
alienated not for justifying necessity should notionally be regarded as belonging to the 
family. The Court upheld the contention of the plaintiff that he was entitled to a fifth 
share in the family properties as they existed at the time of the original partition un- 
affected by the allenations for purposes not binding upon the family. Evidently in the 
case of Bhima}i... to which we have referred, the Court took the view that the adopted 
son is only entitled to take a share in the property as it existed at the date of his adoption, 
whereas in the case of Gurupadappa..., the Court took the view that the plaintiff was 
entitled to his share in the family property as it existed at the time of the plaintiff's 
adoptive father’s death, and in all subsequent accretions thereto subject to allenations 
made for justifying necessity before his adoption. It is true that the Court in Bhimaji’s 
case had to decide the claim made by the adopted son qua property alienated by a sole 
surviving coparcener. In Gurupadappa’s case the Court was concerned to decide the 
claim made by the adopted son qua properties alienated by the surviving coparceners 
after they had partitioned the joint family estate. But in our view this distinction can 
have no bearing on the application of the trus principle. If the property of a jotnt 
Hindu family aHenated for non-tustifiable purposes is to be regarded as notionally the 
property of the family for awarding a share to the adopted son of a co-parcener, it is im- 
material that it-was aHenated by a sole surviving coparcener or by the surviving co- 
parceners after they have partitioned the estate.”™ 

the words italicised show the crux, as the learned division bench saw it, 
and they appear to have great force. At first sight it seems as if both Bhimayt’s 
case and Gurupadappa’s case cannot be right. But the full bench. consisting of 
Chagla C.J., Gajendragadkar and Vyas JJ. held that they were both right. 
The question as put to the full bench was as follos?4 :— 

‘Whether in re-opening a partition made between the surviving members of a joint 
Hindu family at the instance of a son adopted by the widow of a deceased co-parcener, 
the adopted son is entitled to claim that the properties alienated not for justifying neces-. 
alty by the surviving co-parceners should be assigned to their shares and the adopted 
son abould be awarded his share in the property existing at the date of his adoptive 
father’s death and accretions thereto unaffected by those allenations?” 

The question was answered in the affirmative’®. Incidentally, the present 
writer had objected that the grant by the Court in Gurupadappa of accretions 
to the plaintiff was a part of the decree which appeared sound, but was pro- 
bably improper having regard to reasons stated at 57 Bombay Law Reporter, 
Journal, 81-3. The full bench in Krishtappa’s case has definitely supported 
Gurupadapna in this respect’® ar well as in other respects, accretions and in-e 
come earned with the aid of property that was originally joint family property 
being held to be part of the fund available for redistribution. Reasons why 
this should not ke so are not given attention in the judgment. 

Chagla C.J. disposes of the difficulty of the referring bench very: simply. 
The tivo cases must be distinguished. Bhimay rests upon the dictum in Krish- 
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namurthi's case, and exemplifies the rule that dispositions by one who acts as | 
full owner cannot be disputed by an adopted son. Gurupadappa’s case, like * 
Krishtappa Venkappa v. Gopal itself, was an instance of the reopening of a 
partition. If the two had conflicted a choice would have had to be made; but’ ’ 
there is no conflict. In the reopening of a partition equities musf be done to 
“all parties. If the share of the adopted son had to be made up from what was 
unalienated by the existing coparceners the effect would be to deprive ‘those 
who had not alienated at the expense of those who had. 

Bi EE E A E ae et E E T Te 
by one of tho brothers, then in allocating the share to him the brother who did not alie- 
nate the property would have to part with a portion of his property in order that the 
adopted son should get his proper share; and the alienating coparcener, who is left with 
no property at all, would not be called upon to make any contribution. This would be 
patently and palpably inequitable and unfair (p. 183).”" 

If the partition’ is to be reopened the properties must be re-allotted, and al- 
though it is certain that the adopted son’s share is to be free of alienations it 
is equally certain that no one coparcener or his alienees should suffer more 
than another. It is to be observed that it is not denied by the learned Chief 
Justice that alienees themselves may be divested if the result of the allocation 
is to exhaust the whole of the original share of one of the parties to the - 
tion: if equity is to be done the property must be followed. The learned Chie? 

. Justice does in fact say'®: 

gr gets PE Oe ee 
with his share as his own; nor is this a case of impairing the principle accepted by this 
Court over a long period that an adopted son is bound by all lawful alienations made 
prior to the adoption.. thereto ate eg ep rae 
the re-opening of a partition.. 

But it is submitted that for the word ‘‘divided’’ we must read Čgole gurvi- 
ving’’; for that was what was in point in Bhimaji, which is expressly approved. 
If his meaning is that alienees -cannot be divested in cases similar to Guru- 
padappa, this is not quite evident from the way he speaks of the rule in 
Bhimaji, and that proposition would be contrary to what is said about equi- 
ties. For it is not denied that the adopted son is entitled to his full share: 
Perhaps that denial is yet to come in the next case in the series, which vall 
be to determine whether alienees can be divested when a partition 1s reopened 
by an adopted son of a coparcener who died before partition. Meanwhile we 
now know that whereas the adopted son of a predeceased coparcener is ‘bound 
by ‘‘lawful alienations’’ made by a sole surviving coparcener, he is bound 
only by ‘‘alienations for justifying necessity’? made by two or more separated 
coparceners, so that in Bombay the powers of a single owner of joint: family 
property are wider than those of two individual separate owners of the same 
sort of property. It is settled by the full bench that “‘lawful alienations’’ 
does not invariably mean alienations for necessity; since both Bhima Krishna- 
rao v. Hanmantrao and Gurupadappa Basappa v. Kartshtddappa were cor- 
rectly decided. 

On and after December 21, 1956, no adoption will give any right to divest 
any person of any property, No adoption will relate back, for the simple rea- 
son that the Hindu Adoptions and Maintenance Act, 1956, has destroyed the 
widow’s right to adopt to her deceased husband. If she adopts it will be to 

e herself alone, and the adopted child will have no heritable aaa to her 
deceased husband or to his relations. 


2, BETROTHAL CONTRACTS. 


Has the Hindu Marriage Act, 1955, affected the Hindu law relating to con- 
tracts between parents for the betrothal of their children? It is submitted thet 
it has not. These betrothal contracts are a peculiar feature of Indian law 
in that the children may take the benefit of them, although they could not be 
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parties to.them, and the parents are bound by them, although they cénnot 
° legally force their. children to go through with the marriage in question. It 
was once argued that such contracts could not bind'a minor, but the Privy 
' -Council said in anwale Muhammad Khan v. Husam Begam' that in com- 
PRE A ° 
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or arrangements entered into In connection with such contracts.” 
And indeed from very early times, although the contract of betrothal could 
not: be ificaly enforced (a matter which was confirmed -by s. 21 of 
the Spectfic Relief Act (Act I of 1887)), a breach of' this contract could afford 
a basis for the award of damages to the aggrieved party, subject to this exception 
that where the father of the girl found such fault with the boy as would render 
him an unsuitable bridegroom for his daughter he. was entitled to resile from 
the contract without liability in damages. 

The problem remains whether a breach could found an action “for damages 
on the ‘part of the proposed spouse’s parent, rather than the spouse himself or 
herself. Curiously enough satisfactory judicial authority for the proposition that 
the parent can sue is difficult to find among recent cases. There is not the least 
doubt but’ that during the first half of the 19th century in Bombay, at least, 
parents were decreed damages in lieu of performance of the marriage contract 
-by the parent who had repudiated it. See 1 Borr. 397; 155; 2 Borr. 528; 576; 
789; also Kurreenm Jsewun v. Msi. -Muriyum'%; gee also dictum in 
Umed Kika v. Nagindas Narotamdas,?? cited with approval in Stdlingapa v. 
'Sidava Kom Sidlingapa.21 Every text-book,22 with the notable exception of 
‘Mayne,?° allows us to believe that this right persists: No doubt the old idea 
was in part dfe to the concept then generally- recognised that children owe 
‘absolutely a duty to marry according to their parenta’ wishes, as mere instru- 
ments for their -parents’ ambition, -as in fact little better than their parents’ 
‘chattels. Ten years ago in Janak Prasad v. Gopi ‘Krishna Lal*4 a European 
Judge in Patna sounded a warning: he said (p. 184): 

: ..Whan a' man ahd a woman, both of whom are sui juris, agree to marry, there 
ee E E consideration for the promise of 
th® other. But when the parents of a minor boy and a minor girl arrange a marriage 
‘between them, the position is, I think, -very different. Whether a marriage eventually - 
takes place must depend on the will of the minors and not solely of their parents.... 
(Such an arrangement is) an agreement only, a mere nudtim pactum and not a contract.” 
In such a view presents handed over in connexion with a betrothal are recover- 
able when it is broken. No one doubts this. Possibly expenses, such as those 
of a feast for kinamen of the parties, may be recovered, if the breach occurs on 
the other side of the pact, as it were. But it would seem to follow that, just 
as the contract cannot be specifically enforced, so and for the same reason a right 
in- damages can be denied. Nevertheless authority for the disappointed spouse’s 
‘right to damages is abundant: see Purshofamdas Tribhovandas v. Purshotam- 
das Mangaldas;25 Rose Fernandes v. Joseph Gonsalves °° Khimy Kawerpt v. 
Lal Karamsey.2’ And authority for the disappointed proposed spouse’s 
nts’ right to damages is not entirely wanting, ambiguous though it may be. 
Muly Thakersey v. Kasiur and Gomh28 the joint family to which the bride- 
groom-to-be belonged was awarded general damages for loss of reputation and P 
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mental pain. In that case the defendant had caused them all expense and 
scandal by bringing proceedings in the caste tribunal under false pretences and ° 
by other vexatious means. In Kandaswamt Naidu v. Kanntah Natdu®® in 1924 
Schwabe C.J.. said (p. 867) : os 
* “Itis well established that on breach, of such a contract an actiort for damages 
elies... Umed Kika v. Nagtndas Narotamdas is authority for the proposition that, in 
cases, the plaintiff is entitled to recover money actually thrown away and also 
damages to his credit and reputation by reason of the refusal. I should have myself 
felt a little doubtful as regards the second head of damages though this kind of damages 
is allowed in the well-known English form of action for breach of promise of marriage 
and allowed to the plaintiff concerned who is actually a party to the marriage contract 
but not to the parents; but I see no reason for saying that the decision in 7 Bom. H.C.R. 
to which that learned Chief Justice Westropp was a party is wrong.” 
Moreover, taking as his authority Venkata Narasimha v. Govinda Krishna,°° 
a case which the present writer has not seen, Raghavachariar says?! : 

“There ia no warrant in the modern Hindu law for the contention that the father 
of a minor bridegroom is not competent to enter into a betrothal agreement for his son 
or that, if he does enter into it, no legal obligations result from it, so as to sustain a suit 
for breach of contract.” ` 

But in Vushram Dhanji v. Lal Ruda,°*' an appeal from the Supreme 
Court of Kenya heard in the Court of Appeal for Eastern Africa, it was held 
unanimously that, whatever might be the rights of the prospective bridegroom 
himself, his father was not entitled to obtain general damages for loss of repu- 
tation, etc., when the betrothal-contract which he had entered into in India with 
the father of a girl had been frustrated firstly by the girl’s repudiation of the 
match, and secondly by her marrying another auitor. The learned Judges were 
unanimous in suspecting that Purshetamdas’ case was no leénger good law 
even in India, and two of them, namely Briggs, J. A., and Worley, P., added 
‘that if it were still good law in India the Court in Kenya would not follow it. 
In the view of the former the alleged right of the disappointed spouse-to-be 
was contrary to publie policy. He said: 

Tf estan do tie. conteary te: all good morale dither dhat ac bl shou lal bo marid 
against. beril or that ahe should Be subjected to tha uressura: to which an action tne 
damages of this type against her father would expose her.” ° 


Sinclair V-P., distinguished Mul# Thakersey’s case on the ground that there 
the damage had been suffered for ihe joint family as a whole, while here the 
claim was by the bridegroom’s father individually. 

. This decision was the easier to give in that in Kenya Hindu law is applied 
(outside the provisions of the Hindu Marriage, Divorce and Succession Ordi- 
nance, 1946) not as a part of the lez loci, but as a limitation in justice and 
equity upon the jurisdiction of the East African Courts to administer Hnglish 
law to non-Africans. The Indian in practice claims his personal law in the 
same matters as bind him in India, but he is bound to allege in his plaint that 
the Hindu law applies and what the rule of Hindu law is. He does not have 
to prove the Hindu law as a fact by bringing expert witnesses, but the Hindu 
law is still in a sense a foreign Jaw in Kenya, and this gives the Judges a wider 
scope in applying it than would be possible in India. The rule that an intended 
spouse may sue for damages was admitted with very little diffculty in a case 
between Sikh, Mistry Amar Singh v. Haera Singh.32* 

Would it be true to say that such contracts, if regularly enforced in India 
would be against public policy, especially now that Hindu law has entered a 
new phase? At first sight it would appear not, seeing that although’ Parliament 
had an opportunity to legislate concerning betrothals and Uowries-—a subject 
that required careful attention if ever a social problem did—it abstained from 
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doing so. Moreover, when we look more closely at the institution it is seen ‘to 
have some utility. The suitable giving in marriage of one’s daughters is known 
to be one of the chief objects of a well-directed life. Prestige in all countries 


` attaches much importance to the type of marriage entered into by one’s issue, 


and ambition to marry one’s daughters well is a universal and natural sentimertt 
throughout India. The ‘booking’’ of bridegrooms performs a function eyery 
bit as valuable to the prospective bride as the choice of her school, and in the 
eyes of many much more important than that. People can be excused for 
making betrothals early, and for both sides to take as much care over the 
betrothal as over the marriage. In an age when early marriages are becoming 
the exception rather than the rule the function of the betrothal is perhaps higher 
than it onve was. If the element of binding contract were totally removed the 
whole scheme would become farcical. Fathers of daughters would begin to 
wonder, “‘If he lets me down, fought I not to have another boy ready? But 
ought they to be in that order; ought not the second to have been made my 
first choice after all?’’ Girls would have to accumulate a row of suitors, go 
that if one failed them there might be a ‘reserve’ to fall back upon. ‘Every 
reader will at once see how foolish such a proposition is, and that it is essential 
for a girl’s father to be able to,rely upon the seriousness of the intentions of 
the boy’s father. Once he has been let down it may be very difficult for him to 
get her married at all, let alone to a suitable boy, since all such may have been 
‘booked’ years before; and if the breaking of the agreement had been accom- 
panied by any unpleasant allegations he may find it difficult to dispose of his 
younger daughters in marriage. The right to damages, even if Beia utilized, 
is therefore quite in perspective where the breach occurs on the boy’s side. No 
doubt there are some castes where the burden falls the other way. In their 
cases éhe loss „would be much greater to the boy’s father than to the girl’s. 
Vishram Dhanji’s case is probably sound in that there was no evidence that the 
boy’s father suffered any real inconvenience. But apart from that fact it is 
likely that the case will not be followed in India. 


3. PURCHASERS OF ITEMS OF JOINT FAMILY PROPERTY. 


A lively discussion has been going on in Andhra concerning the rights of a 
purchaser of an item of joint family property who finds when he comes to 
Partition that the Court refuses to allot to him (in right of the coparcener- 
owner) the item which he thought he had bought. Everyone is agreed that a 
purchaser from an undivided coparcener does not in fact buy anything at all, 
but acquirer an equity against the entire joint family property by reason of 
his having given consideration. The Court has an absolute discretion to allot 
at the partition proceedings, which must embrace all the joint family property 
(with rare and for our purposes unimportant exceptions), an item bought 
nominally by the purchaser to the share of the alienor. and thus decree posses- 
sion of the object in the purchaser’s favour. 


This being the position, what happens (a) when the object is bought in a 
Court sale; or (b) when it is bought directly from the coparcener, and the 
partition Court finds that it would be inconvenient or unjust to the other inte- 
rested parties to allot it to the share of the Judgment-debtor or alienor as the 
case may be? In Bombay there is a strong dictum per Bhagwati J., in Vasudeo 
Dagdulal v. Kankochand Htrachand?* that the private purchaser and the 
eda at a Court auction are to be equated, by reason of the fact that bothe 

ave given consideration and both must obtain their remedy, if at all, by resort 
to a general partition. Contrary to this view was the decision of the Madrar 
High Court in Sgbapathi Pillay v. Thandavaroya Odayar.34 The rights of the 
auction purchaser were carefully investigated in Subbayya v. Srirangam,36& 
where it was held that if ke does not obtain the item at the hands of the parti- 
tion Court he has no remedy whatever: he has no right to substituted property 


956) A. I.R. Andhra 188. s. o. (1868) 


33 [1950] Bota. 777, s.0. 52 Bom. L.R. 774. 35 [l 
T. L. R. 43 Mad. 309. An. W. R. 251, F. B. 


34 (1910 
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in liêu of what be had thought he'had purchased, and he has no right to com- . 
pensation from the judgment-debtor, with whom he has no legal- relationship, ° 
nor from the judgment-creditor. In other words caveat emptor. The decision 
has been fully discussed in (1957) 20 Supreme Court Journal at pp. 11 and fol- ` 
towing. ‘In the course of his learned and eminently satisfactory judgment 
-Vighvanatha Bastri J., delivered a dictum which disturbed the even tenor of 
the case-law. He opined®® that even if a coparcener sold to a purchaser, and 
the item was not allotted to the alienor’s share m the partition proceedings, the 
purchaser would have no right to substituted property out of his alienor’s 
share; but would be left to his personal right against his alienor. 

' The: Andhra High Court has now placed all: upon an even keel in K. Stta- 
‘mahalakshmt v. K: Ramachandrarao®’ in which it was held after an elaborate 
-reconsideration of the case-law that the private vendee was entitled (if he 
‘wished) to ‘substituted security’. Just as much as a mortgagee, whose rights 
‘had long been established and were not in question. They held that there were 
only two limitations to the application of this doctrine of equity: (i) that the 
‘alienee’s rights are subject to the rights of the bona fide purchaser for value 
-of the substituted property without notice of such right, and Gi) that the alienes 
‘is entitled only to recover properties of the value equal to the specific itenis 
‘transferred in his favour from and out of the substituted properties, So far 
‘it would appear that Andhra, Madras and Bombay are in accord. But as 
regards the auction purchaser Andhra and Madras are firmly convinced that 
he is ‘not entitled to substituted property, and prefer Chidambaragauda vy. 
Channappa,°® whieh a was not followed in the dictum in Vasudeo’s case. 

The Andhra High Court agrees with the Madras High Court (see Tham 
Chettiar v. Dakshinamurthy Mudaliar)°° that actions must be brought by pur- 
chasers of joint family property within 12 years from the alienation, art: 144 of 
the Limitation Act applying instead of art. 120, as ig the view of the Bombay 

. High Court under Bat Shevantsbat v. Janardan Warick.*0 


4. UTERINE SUCCESSION UNDER THE Hrnpu Sucocgssion Act, 1956. 


In the following diagram C is a claimant of the estate of P a male who has 
. died, intestate. C2 is another claimant. ‘Both are cognates and are related to 
P in a similar manner, except that whereas the common ancestress of P and C 
bore both P’s grandparent and C’s grandparent to the same husband, she bére 
.C2’s'grandparent to a different husband. The question is this: will C exclude 
Pa will C2 be totally excluded, or will both take together ? l 


hl=M=h2 a. 


e 
L F d 
è P d 


The answer is that C and C2 will take together. 


Half-blood is dealt with in a peculiar manner in the statute. In s. 3(1) (e) 

we are given the definitions of the terms ‘‘full blood’’, ‘‘half blood ”’ and ‘‘uterine 

e blood’’. According to these C is a cognate by the full blood, whereas C2 is a 

cognate by uterine blood. ‘‘Uterine blood’’, not ‘‘half blood’’, which latter 
means ‘‘consanguine half-blood’’. In s. 18 we are told: 


'“Heirs related to an intestate by full blood shall be preferred®to heirs related by 
half blood, if the nature of the relationship is the same in every other respect.” 


' 86 Aw p. 268 of the An. ae R. report. 89 C aaa 414, 8.0. [1955] A. I. 
37 (1957) I An. W. R. 8 R. Mad. 288. 

` 088 9(1984) 86 Bom. L. R.` AA s. o. [1934] 49 AS aad 41 Bom. L. R. 631; [1080] A.LR. 

A. I. R. Bom. 329. Born, 8 
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, U2 is not related by half blood, and therefore is not postponed. Again, if we 
look at the Explanation to the Schedule we see that: ` l E 
_ “In this Schedule, references to a brother or sister do not include references to a 
`” brother or sister by uterine blood.” > f 
These words cover ‘‘brother’’, ‘‘sister’’, ‘‘father’s brother,” ‘‘father’s sister ’’, 
mother’s brother’? and ‘‘mother’s sister’’, the relations mentioned in “the 
Schedule. But they do not refer to grandfather’s brother or grandfather’s 
‘sister or grandmother’s brother or sister. Thus the rule mentio unius est exclusto 
altervus applies, and there can be no total exclusion of the uterine half-brother 
‘of one’s grandfather. Neither postponed nor excluded, he is an heir, and ‘he 
must be a heritable link. The Act nowhere specifically excludes the descen- 
dants of such relations, nor postpones them; but on the contrary tells us that 
all cognates are heirs after the last agnate. | 
- It might be objected that Hindu law only tecognised consanguine half-blood 
for succession and not uterine half-blood.. Even if this were true, which is not 
certain, it would not apply, since the codification is its own source of interpreta- 
tion, except for matters totally omitted. -It will be recollected that when the 
Hindu Law of: Inheritance (Amendment) Act, 1929, was passed a question 
arose ‘as-to whether ‘‘aister’’ included- ‘‘half-sister’’, -The discussion, set at 
réat at length: by-the Privy Council in Musammat Sahodra v. Ram ‘Babu,*' ig 
‘conveniently summarised in Mayne, 11th edn.; pp. 656-7, where the learned 
selitor makes ‘clegr his view that the former Nagpur High Court view that sister 
would, at Mitakshara law, include half-sister, was correct. The methods ‘of 
‘interpretation used both in India and'in the Privy Council would not avail us 
now singe the whole basis of Mitakshara law has been disturbed so far as it 
relates to intestate succession, and the Privy. Council’s decision that “sister”? 
‘includes ‘‘halfsister’’ but that the former immediately precedes the latter 
-cannot be of any help seeing that the definitions of-the terms have been made 
clear‘in the Act, and where: priority is given -to the full-blood this is explicitly 
stated. Finally, s. 18 explicitly says that in determining the order of succes- 
gion among agnates or cognates relationship shall be reckoned from the intestate 
‘to the heir in terms of degrees-of ascent or degrees of descent or both, as the 
case may be. Here the degrees can be, and indeed must be, counted in axactly 
tie same manner in G’s claim and‘in C2’s claim. i T 
' 5. BEOTION 14 or THE Hoypu Sucorssion Act, 1956. 


It has been decided in G. Venkayamina v. Veerayya*= that the section is con- 
fined to Property in the possession of the female when the Act came into force. 
‘The word ‘‘possession’’ means, so their Lordships of the Andhra High Court 
held, possession in law, possession of right if not in fact. A person attempting 
to. acquire title against the woman by adverse possession would not deprive her 
of possession for this purpose.- But where she -has sold property held subject 
.to the woman’s limited estate and put the vendee. into-possession she does not 
possess for this purpose. For this reason, as well as for the (apparently. to the 
present writer, preferable) reason that the Act was not intended: to benefit 
alienees who purchased with their’eyes open, and that transferees cannot have 
a better title than their transferors, reversioners, notwithstanding s. 14 of the 
Act, may maintain suits for a declaration that alienations by a widow prior 
to the Act will not bind them. To this conclusion the present writer ‘brings 


‘this objection, that when they have obtained their declaration a question re- ° 


mains as to how they can benefit when the widow, or whoever the female holder 
is, dies? Surely on the cessation of her estate the term of the alienation, ‘which 
.was not authorised prior to the coming into force of the Act, is completed, 
and the reversion is not to them, for the limited estate is abolished, but to -the 
woman’s legal representatives? The Andhra High Court’s argument that s. 14 
does not apply at «H, when she has alienated prior to the commencement of 


41 (1942) L R. 69 L A. 145, 8. o. (1948) 42 (1956) An. W: R. 988. 
M. L. J. 180, s. 0. 45 Bom. L. R. 850. : 
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the Act, does not seem, with respect, to be entirely sound. At the time of her 
death her alienee’s limited ostate ceased; he was divested; and at the, moment 
of her death she died not a limited owner of the undemised interest in the 


property but, according to the section, a full owner thereof. She can, therefore,: - 


dispose af it by will, though she could never have alienated it by gift imer 
evivps. Where the reversioners can step in it is difficult to ses. 

The Orissa High Court, in Laxmi Debs v. Surendra Kumar+*, has ruled that 
3. 14 validly alters a woman’s title to property she inherited before the Act, 
with the result that reversioners’ suits for a mere declaration of reversionary 
right are totally barred. The property was held subject to a limited estate when 
it was taken, but s. 14 has not only perfected the estate of the female heir, but 
cut off all rights in the erstwhile reversioners. 


6. ASORTIC8 AND THE HDU Sucorssion Act, 1956. 


Few though they may be in point of proportion of the population, the genuine 
Hindu ascetics of India must be a numerous enough body en masse. Formerly 
the Hindu law- laid down a special line of succession for hermits, ascetics and 
perpetual students. It was the intention of the framers of the Hindu Code to 
provide a special line of devolution for the estates of each of these: but the 
oar had an amateurish air, and were open to technical objections**. 

ow the Hindu Succession Act has made no mention of them whatever. Not 
that the Code as a whole has ignored them. Far from it. If a man becomes 
an ascetic he thereby gives his wife a ground for a divorce; he loses his right 
of gnardianship over his own child; he thereby ‘gives his wife a tight to adopt 
a child which she did not have independently previously during their married 
life;.and he thereby leaves the question of whether a child of his should be 
given in adoption either to his wife or failing-her to a guardian. Curiously 
‘enough he retains, according to s. 7 of the Hindu Adoptions and Maintenance 
Act, 1956, his right to take a child in adoption himself. At any rate the Hindu 
who ‘has completely and finally renounced the world’’ is no stranger to the 
modern Hindu law. What are we to make of the omission of provision for 
succession to his property in the Hindu Succession Act? It is submitted that 
succession to his property does not follow the general law, but remains subject 
to the Anglo-Hindu law, always providing that certain of the General provi- 
sions relating to Successton, ie. s. 18 and following of the Act may be apfili- 
cable to his estate. The basis for assuming his general exemption from the 
Act is to be found within the terms of s. 4: no ptovision is made in the Act for 
succession to the property of a Hindu ascetic or hermit, because the provisions 
of s. 8, the vesting section, assume the presence of relative-claiman 
which ex hypothesi are inconsistent with the situation at the second death o 
‘the sannyasi+©; and since the inconsistency or incongruity of the vesting section 
indicates that the sannyasi ia not contemplated at all there is nothing in the 
General part of Chapter IT of the Act w ich is directly inconsistent with the 
Anglo-Hindu law relating to succession to ascetics, and therefore both parts 
of s. 4 preserve the old law. 


7 MARRIAGE AND MATRIMONIAL CAUSES. 


One of the doubts creaeed by the Hindu Marriage Act, 1955, s. 12(1), was 
what was meant by impotence. A marriage is voidable if one of the spouses 
was ‘‘impotent’’ at the time of the marriage and continued so to be until the 
commencement of the proceeding. The word impotence was not defined in the 
statute, and no light is thrown on this aspect of the matter in the pre- 
statute cases of Ratan Moni Debi v. Nagendra Narain Singh*®, Rakeya Bibi v. 


48 [1957] A. L R. Orisa 1. opened, upon what basis have we an additional 
44 Mayne, llth edn, 675-6 and 1035. law of succession introducing the blood kindred, 
45 It will be remembered that nothing when the Hindu law, unamended, still makes 
in the Act preventa the old rule from operating them his heirs once, ia e. whan he civilly dies. 
that all a man’s wealth descends to his heirs Tt is submitted that his spiritual heira remain 
upon his renouncing the, world ‘and becoming his heirs when he dies neturally. 
a sannyast. The succession having already 48 [1845] 1 Cat. 407. 
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Anil Kumar Mukherji, Kantilal v. Vimlat®, A. v. B.*9, or even the “most 
satisfactory (from the present writer’s point of view) Judgment in Mala Reddy 
v. Subbana®®, In the Calcutta cases broad hints arc found that English nul- 


“lity law may be resorted to, but it is in the recent case of T. Rangadewame v. 


T. Aravindemmal®’ that we obtain most help in solving the question what typs 
of defect must be proved in order to substantiate an allegation of impotence.° 
The whole actually turns out to be a dictum, but it is none the less useful for 
that. The learned Judge (Ramaswami J.) opines that both organic and atonic 
impotence are included, and invincible repugnance likewise: indeed the whole 
picture of impotence as developed in English matrimonial cases is held, obter, 
to have been introduced in India by the one word ‘‘impotent’’ found in 
s. 12(1) (a) of the Act. 

Incidentally, while looking through Nanjappa v. Vimala Devt? the present 
writer was struck by the curious fact that although the Hindu Adoptions and 
Maintenance Act, 1956, makes no provision for a husband to claim maintenance 
from his wife, whereas the wife, no matter what her private means, has a right 
to be. maintained by her husband-so long as she is not disqualified in the ways 
laid down by the Act, the Hindu Marriage Act containg in 8. 24 a provi- 
sion totally opposed to this. If the spouses are engaged in litigation, the sub- 
ject-matter of which is a claim for relief under the said Act, both of them are 
prima facte entitled to obtain maintenance pendente lite out of the opposite 
party’s property. The result is that a husband can obtain, within the Court’s 
discrétion, maintenance out of his wife’s property so long as the litigation 
remains unsettled. The basis for this is difficult to understand, if it is not 
intended that the husband should have a normal right to maintenance in case 
of need out of his wife’s property. Costs of the proceedings may, of course, 
come within a°different category, and demand a lighter justification. 


J. Dunoan M. DERRETT. 


GLEANINGS. 


oe Lost In THE CLOAKROOM 


THE interesting question of the liability of British Railways for suitcases 
and their contents left in station cloakrooms has recently been canvassed in 
the county Court case of Vincent v. British Transport Commission, ([1957] 
107 L.J. ). ‘In that case, the plaintiff left a suitcase containing property 
to a total value of £47 11s. in the cloakroom at Waterloo Station. He paid 
the normal fee and received a ticket on which was printed a number of.condi- 
tions; one of which was that the Commission ‘‘shall not be liable for logs, mis- 
delivery or detention of, or damage to, any articles or property which sepa- 
rately or in the aggregate exceed the value of £5, unless at the time of deposit 
the true value and nature thereof shall have been declared by the depositor 
and a charge. . . paid on the declared value . . . in addition to the ordinary 
cloakroom charges, and such loss, misdelivery, detention or damage shall be 
proved to have been occasioned by the negligence of the (Commission’s) ser- 
vants . . .’’ No such declaration was made by the plaintiff, nor did he pay 
any additional charge; and, when he returned for his suitcase some hours later, 
it had disappeared without trace. _ R 

In these circumstances, it is not surprising that the Commission should have 
resisted the plaintiff’s claim for damages amounting to £47 1ls., but their 
resistance was in vain and judgment was given for the plaintiff for the full 
amount. In order to see why this was so, it is necessary to examine at some 


47 [1948] 2 Oal. 119, 189 & rr. 50 ge A.I. R. Andh. 287, s.c. [1956] 
48 (1952) A.d. R. Baur. 44. An. . R. 590. 
49 (1952) 54 Bom. L. R. 725, s.c. [1958] 51 [1957] A. Ir R. Mad. 248. 

Bom. 487. 52 [1957] A. L R: Mys. 44. 
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length the nature of the contract of bailment, and the liabilities arising there- 
under. ` 
At common law, a bailee was liable from earliest times to an action in con- 


version or detinue if he failed to return the subject-matter of the bailment `` 


fo his bailor. Moreover if, having entered upon the bailment, he damaged the 
subject-matter, he was liable in damages, even (it appears) though there, be no 
consideration for the bailment (Coggs v. Bernard, [1708] 2 Ld. Raym. 909). 
The liability of a bailee to redeliver to his bailor is of so high an order that it 
persists even if the bailee knows that the true owner is a third person, unless 
he can show that he is authorised by that third person to refuse’ redelivery 
(Rogers, Sons & Co. v. Lambert & Co., [1891] 1 Q.B. 818); and only if he 
is absolutely without fault can he escape (Coggs v. Bernard (supra); Coldman 
v. HW, [1919] 1 K.B. 448). 

It was in order to escape from such strict liability that the British Transport 
ission introduced the clause quoted into their cloakroom tickets, the con- 
tract being admittedly one of bailment. However, they were unable to take 
advantage of the conditions because the failure to redeliver was in fundamental 
breach of the contract, entitling the plaintiff to repudiate it in its entirety 
(see Alexander v. Realway Executive, [1951] 2 All E.R. 442). It is of interest 
to see the steps by which this result came about. 

‘' First of all, it is enough for the plaintiff merely to plead that the defendants 
are ‘bailees and that they failed or refused to redeliver, that failure bei 
prima face a fundamental breach of the contract of bailment. The onus o 
proof of showing that the failure to redeliver was not the fault of the bailee 
résts on the bailee (Coldman.v. HW (supra), following Joseph Travers & Sons, 
itd-v. Cooper, [1915] 1 K.B. 73). It is not enough in order to negative the 
presumption. of default for a bailee merely. to‘say that he doesnot know and 
cannot find out what has happened to the subject-matter of the bailment. 

It is against this background that the operation of a protective clause such 
as that adopted by the British Transport Commission must be studied. The 
ordinary rules as to bailment will protect a hailee whose failure to redeliver 
is not due to his own fault, and-the protective clause, if it is clearly expressed, 
will protect him against failure to redeliver through negligence not going to 
the root of the contract. In-‘cases where the’ only possible fault of the bailée 
ig that of such negligence he will be protected (Alderslade v. Hendon Laundry, 
Lid., [1945} 1 AN B.R. 244). But if there ig a possibility that the failure to 
redeliver was due to some other breach of the contract of bailment: such as, 
e.g., Storing the goods in some place other than that agreed upon (see [Alley v. 
Doubleday, [1881] 7 Q.B.D. 510), or such as larceny by a servant: of the bailee 
then the bailee will not have succeeded in discharging the onus upon him by 
merely showing that he took all reasonable precautions but yet cannot tr 
the goods (Woolmer v. Delmer-Price, Ltd., [1955] 1 All B.R. 877). 

As to what is, and what is not, a fundamental breach of the contract of bail- 
ment, entitling the bailor to rescind the contract, it would appear that not 
every act of negligence is such a breach: see The Afbton, ([1953] 2 All E.R. 679), 
and J. Spurling, Lid. v. Bradshaw, [1956] 2 All E.R. 121), in which the neg- 
ligence resulted in damage to, but not the loss of, the goods bailed. On, the 
other hand, any dealing with the goods in such a way as to be inconsistent with 
the bailment is such a-fundamental breach (North Central Wagen and Finance 


Co., Lid. v. Graham, [1950] 1 All E.R. 780, per Cohen and Asquith L.JJ., fol-. 


lowed in Alezander v. Raslway Ezecutiwe (supra)). It is submitted that such 
a course of dealing might come about by serious acta of negligence and not deli- 
berately as in the last two caseg cited. In such circumstances the negligence 
would be presumed to constitute a fundamental breach, as for instance, if the 
bailee were reckless in handling the goods and entirely eran to their safety 
(see J- Spurling, Lid. v. Bradshaw (supra), per Denning, L.J.). 

It seems, therefore, that the duty of the owners of cloakrooms “ia not that of 
an absolute insurer-of the goods deposited therein, since if they are lost or 
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damaged without his default, he is not liable. However, such an answer can 
“only limit his liability for negligence if that negligence does not go to the. 
root of the contract, and the onus is upon him to show that the contract remains. 
‘unaffected by any fundamental breach, whether by negligence or otherwise. 
In passing it would seem that cases like Van Toll v. South Eastern Ral. Co., 
({1862] 81 L.J. C.P. 241), in which the facts were almost identical with those ° 
in Vincent v. British Transport Commission (supra) (in which it was cited), 
are no longer good law. That case was referred to in J. Spurling, Lid. v. ` 
Bradshaw (supra) (see [1956] 1 W.L.R. 461, at p. 464), but appears from the 
judgments therein not to have found favour. Another restriction on the right 
to limit liability, even if there is no fandamental breach, is that, unless express 
notice of it is given, the limitation must be reasonable or related to the matter 
in hand (Parker v. South Eastern Raw. Co., [1877] 2 C.P.D. 416, per Bram- 
well, I-J., at p. 428, cited with approval in J. Spurling, Lid. v. Bradshaw 
(oypr a), per Denning, L. J.). j 
One final question, which was not canvassed in Vincent v. British Transport 
Commission (supra): What if the lost suitcase, instead of containing articles 
of personal clothing and the like, had contained articles of great value, such as 
manuscripts or gold bars? Would the Commission still be liable for the full 
value of the contents, notwithstanding that its value had not been declared! 
It is submitted that the answer to that question might well be in the negative, 
since it would not, have been in the reasonable contemplation of the parties 
atthe time of contract that such damage Would flow from the breach -(see 
Hadley v. Baxendale, [1854] 9 Exch. 341). But that problem will have to be 
faced when such a case arises.—L.J. im 
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The Nattire of Legal Argument. By O. C. Janaun, Professor of Philogophy,. 
University of Natal Oxrorp. Basil Blagkwell. 1957. Demi 8 vo. Pages 
xv-+166. Price 18s. 

‘THe aim of this book is to show. that the réason’ for the law’s delays‘ and- 
untertainties is the inconclusiveness of the arguments which are advariced, 
and that this inconclusiveness is due to the nature of the concepts and modés of 
thought used. It is pointed out that the nature of legal argument has been 
misrepresented in juristic writings. An attempt is made in this work to apply 
to the legal difficulties an analysis similar to that which has been tried in the 
fiel of philosophy. The nature of legal argument is illustrated by’ a détailed 
analysis of reports of a number of leading cases.. The main purpose of this 
work is to point to the logical source of some legal difficulties, and not’ to try- 
to solve the lawyer’s problem for ‘him. It-is suggested that legal decisions 
should be made with reference to the social ends to be served by legal institu- 
tions. It opens up a field of investigation and points the way for further 
work to be done along certain lines. It should interest lawyers as well ag 
philosophers. There are practical problems upon which philosophers may 
employ their analytic techniques. The learned author has concentrated on 
those points of law which are full of words but no substance. This is a very 
thoughtful book. 


The Central Sales Tax Act. By A. G. Roy, M.A.,B.L., Advocate. Patna: 
Pahuja Brother&. 1957. Roy 8 vo. Pages vii+140. Price Rs. 5.75 nP. 


THis Act is meant to solye the problem of sales-tax on inter-State trade or 
commerce. Businegs communities will no longer be harassed by the diversities 
of sales-tax laws. The learned author has pointed out circumstances which 
have given rise’ to the promulgation of this Act. The Act has defined what is 
an outside sale and what is inside sale. Explanatory notes have been fully 
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given under various sections. Important decisions bearing on the subject have , 
been pointed out. The book embodies rules framed by the Central Government 
and the State Governments and various notifications. This is a handy and 
useful: edition of the Act moderately priced. ` j 


_ The Central Sales Tas Act, 1956. Parts I-IV. By B. L. Daum, B. Com., 
LL.B., Advocate, Calcutta High Court. Carocorra: 134 Mahatma Gandhi 


Road. 1956. Crown 8 vo. Pages 224+210+-138+170. Price for each part 
Rs. 3.50 nP. 


In the first volume the learned author has fully explained the provisions 
of different sections of this Act in the light of decided cases. The second 
volume contains the Central Sales Tax Rules, 1957, and also rules framed by 
different States. The third volume deals with the Schedule of exempted goods; 
and the fourth volume contains rates of sales tax. The whole subject of the 
central sales tax has been exhaustively treated. The learned author has taken 
ea pains in dealing fully and carefully with the complex provisions of this, 

ot. 


Principles of Mercantile Law. By R. H. PANDIA, B.A, LL.B., Barrister-at-Law, 
Advocate. Supreme Court. Bompay: N. M. Tripathi (Private) Ltd, 
Princess Street. 1957. Roy 8 vo. Pages xix+512+xev. Price Rs. 14.00. 
Wr welcome this new edition of a work which has become popular with the 

student world. It has ably fulfilled a longfelt want of a lucid and compre- 

hensive work on mercantile law. This edition has been carefully revised and 
the case-law has been brought up to date. The provisions of the new 

Companies Act, 1956, are lucidly explained. We have no doubt that the pre- 

sent edition will be found of great use to students of law for whom it is 

primarily intended. 


A Quide fo Wealth Taz Act, 1957. By A. Ramatya, Ba, Bu, Advocate, 
Madras High Court. Mapras: Madras Law Journal Office, ‘Mylapore. 1987. 
.Demi 8vo. Pages xxii-+-183. Price Ra. 5. ; 


.In this book the learned author has tried to indicate the exact scope and 
application of several sections in a manner that may be useful both to asseagees 
as well as taxing authorities. Attention is also invited'to thë exemptions and 
exclusions from assessable wealth. Section 88 of the Act is of a very obnoxious 
character. Under this section if the Wealth-tax Officer so requires, every 
wealth-tax practitioner, who is not a legal practitioner, is bound, on pain of 
penalty, to disclose every information within his knowledge regarding the 
assessment of any person. The result is that the wealth-tax practitioner be- 
comes a potential informer of the Department, Such a provision must be omit- 
ted.’ The author has taken pains in explaining fully the provisions of the Act. 
In Appendix I are given the Wealth-tax Rules which are promulgated on 
October 18, 1957. Appendix II gives the names of Engineers, Surveyors and 
Architects who may be consulted. We are confident this publication will be 

e found useful to every one who desires to get a clear insight of the provisions 
of the Wealth Tax Act. 
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APPELLATE CIVIL. 


Before. the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


VISHWANATH GOPAL OIL MILL v. S. C. PRASHAR.* 


Indian Income-tax Act (XI of 1922), Sec. 64—Notice issued to petitioners by Income- 


tax Officer to submit return by certain date—Pettioners writing to Income-tax 
Officer challenging his jurisdiction to issue notice or to assess—Letter written before 
date when return to be made but received by Income-tax Officer after such date— 
Whether objection to jurisdiction taken beyond time and jurisdiction of Income-tax 
Officer could be called in question—Objection as to his jurisdiction dismissed in 
Hmine by Income-tax Officer as barred by Irmitation—Whether incumbent upon 
Income-tax Officer to refer question of limitation to Commissioner. 

By a notice issued under s. 34 of the Indian Income-tax Act, 1822, the Income- 
tax Officer asked the petitioners to submit their return by February 17, 1956. On 
the application of the petitioners the time for making the return was extended 
upto March 29, 1956. On March 27, 1956, the petitioners wrote to the Income-tax 
Officer challenging his jurisdiction to issue a notice or to assess them and this 
letter reached the Income-tax Officer on March 31, 1956. The Income-tax Officer 
refused to entertain the application of the petitioners with regard to his jurisdic- 

Uon on the ground that the jurisdiction was challenged beyond time. The peti- 
toners contended that the relevant date was not March 31, 1956, but March 27, 1956, 
Le. the date when the petitioners’ letter to the Income-tax Officer was posted. 

Held, that inasmuch as the objection to: the jurisdiction raised by the petitioners 
was not communicated to the Income-tax Officer til March 31, 1956, the objection 
was taken beyond time, and, therefore, the jurisdiction of the Income-tax Officer 
could not be called in question. 

Sri Popsing Rice Mil v. Commr. of Inc.-Taz,* dissented from. 

Motilal Hiralal v. Commr of Inc.-Tax," Khushi Ram Raghunath Sahai v. Commr. 
of Inc.-Tax,s C. and I. Bank Ltd. v. Commr. of Inc.-Tazx* and PL Sp. Nk. Nagappa 
Chettiar v. Commer. of Inc.-Tazx,’ agreed with. 

Under the third proviso to s. 64(3} of the Indian Income-tax Act, 1922, it is only 
when the Income-tax Officer considers the objection of the assessee on merits 
and does not agree with the contention put forward by the assessee that he must 
refer the question to the Commissioner, and what is referred to the Commissioner 
is the determination on merits. Therefore, tf the Income~tax Officer comes to 
the conclusion that the objection taken by the assessee is barred by limitation, there 
is no obligation upon him to refer anything to the Commissioner at all, for when 
the objection is dfimissed in Umine, no question of the Income-tax Officer considering 
it on merits arises. 


Decided, Sepiember 18° 1956. Special Civil 3 [1953 24 I. T. R. 170. 
Application No. 1188 of 1856. 4 (1958) 28 I. T. R. 612. 
1 (1949) 17 I. T. R. 420. 5 (1954) 26 I. T. R. 741. 


2 (1950) 19 I. T. R. 96. 
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The facts appear in the judgment. . 


N. A. Palkhivala, with 8. P. Hehia and Hemendra K. Shah, for the petitioners. 
G. N. Joshi, with N. K. Petigara and N. B. Vakil, for the respondents. . 


. Cmacra C.J. Respondent No. 1 served a notice upon the petitioners under s. 84 
of the Indian Income-tax Act dated January 5, 1956. The notice was served on 
January 18, 1956. By this notice the petitioners were asked to submit their 
return by February 17, 1956. The petitioners asked for extension of time 
and the final application for extension was made by them on March 15, 1906, 
and the time was extended upto March 29, 1956. On March 27, 1956, the 
petitioners wrote to respondent No. 1 challenging his jurisdiction to issue a 
notice or to assess them and this letter reached respondent No. 1 on March 31, 
1956. Respondent No. 1 refused to entertain the application of the petitioners 
with regard to his jurisdiction on the ground that the jurisdiction was challeng- 
ed beyond time, and on that the petitioners have come before us on this petition. 

Section 64(1) of the Income-tax Act lays down which Income-tax Officer has 
to assess a particular assesses, and sub-s. (3) of s. 64 provides: 

“Where any question arises under this section as to the place of assessment, such 
question shall be determined by the Commissioner, or, where the question is between 
pleces in mare States than one, by the Commissioners concerned or, if they are not in 
agreement, by the Central Board of Revenue: 

Provided that, before any such question is determined, the assessee shall have had 
_an opportunity of representing his views;” 

There is a second proviso to this subs. (3) and that is to the effect: 

“Provided further that...if he has not made such a return [the place of assessment] 

shall not be called in question after the expiry of the time allowed by the notice under 
sub-section (2) of section 22 or under section 34 for the making of a return:” 
And the view taken by the Income-tax Officer was that as his jurisdiction was 
called in question after the expiry of the time allowed by the notice under 8. 34, 
he was not bound to refer the matter to the Commissioner under the third pro- 
viso. 


The first contention urged by Mr. Palkhivala is that inasmuch as time for 
making the return was extended he could call the jurisdiction of the Income- 
tax Officer in question upto the extended time and that the Income-tax Officer 
was in error when he took the view that limitation for this purpose ran out on 
February 17, 1956, when the time mentioned in the notice expired. In our 
opinion, it is unnecessary to consider this question because the view we take 
ia that even if Mr. Palkhivala’s contention is sound, the objection to the juris- 
diction has been taken beyond time. Admittedly, the letter of the petitioners 
challenging the jurisdiction of the Income-tax Officer reached him on March 
31, 1956, two days beyond the extended time, and in order to get over this 
difficulty Mr. Palkhivala has contended that the relevant date for this purpose 
is not March 81, 1956, but March 27, 1956, i.e. the date when the petitioners’ 
letter to the Income-tax Officer was posted, and a rather curious argument is 
advanced that inasmuch as the letter was put in the course of transmission 
on March 27, 1956, and as the letter was beyond recall by the petitioners, the 
jurisdiction must be deemed to have been challenged on March 27, 1956, and 
not on March 81, 1956. In our opinion, that contention is entirely untenable. 

e Itis not suggested and it cannot be suggested that the post office was constituted 
the agent of the Income-tax Officer. If that had been done, then undoubtedly 
the posting of the letter by the petitioners on March 27, 1956, would have been 
the delivery of the letter to the agent of respondent Ne 1. In this case 
the post office was the agent of the petitioners and not of respondent No. 1. 
The true position, therefore, is that the petitioners having delivered the letter 
to their agent, their agent failed to deliver the letter to wespondent No. 1 in 
time. We are not in the realm of contract and we do not, understand the 
significance of the argument that the letter was put in the course of trans- 
mission. What has got to be done under the second proviso to s. 64(3) is to 
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call in question the jurisdiction of the Income-tax Officer, and the jurisdiction 

ig not called in question till the objection is communicated to the Income-tax 
Officer, and inasmuch as that communication did not take place on March 27, 
-1956, the jurisdiction was not called in question. . i 

Mr. Palkhivala has relied on a Judgment of the Oriwa High Court reported p 

in Sri Popsing Rice Mil v. Commr. of Inc.-Taz.' The Oriwa.High Court was % - 
considering the period of limitation for the purpose of s. 66(2) and the High 
Court read the words ‘‘require by application made to the Appellate Tribunal’’ 

to mean sending an application to the Registrar or other authorised officer by 
registered post, and they held that for the purpose of compliance with the 
condition in the enactment, it was enough that the applicant put the applica- 
tion into such a machinery for transmission and the time occupied in trans- 
mission of the application should not be computed as part of the period of 
limitation of sixty’ days. With great respect, we are unable to accept 
this decision as correct. The High Con areca © 66(1) in the light of r. 7 
of the Income Tax (Appellate Tribunal) Rules. Sub- (1) of r. 7 provides 
that a memorandum of appeal to the Tribunal may be sent by i post 
to the address of the Registrar or to such officer authorised by him. Now, if 
this rule stood by itself it would be possible to argue that by reason óf tbig * 
rule the Tribunal had constituted the post office its agent. But sub-r. (2) 
makes it clear that 


“A memorandum of appeal sent by post under sub-rule (I) shall be deemed to have 
been presented to the Registrar or to the officer authorised by the Registrar, on the 
day on which it is received in the office of the Tribunal at Bombay, or as the case may 
be, in the affice of such officer.” 

Now, the High Court of Orisaa ignores sub-r. (2) and construes s. 66(1) 
in the light of r. 7(1). It is difficult to understand how, when the rule in 
terms provides that the application will be deemed to be received when the 
postal communication has been received by the Tribunal, it could be said that 
the application is duly made when the application is put in the course of trans- 
mission. We find that this view of the Orissa High Court has not been accept- 


Hyderabad High Court in C. and I. Bank Lid. v. Commr. of Inc.-Taz* and 
the Madras High Court in Pl. Sp. Nk. Nagappa Chettiar v. Commr. of Inc.-Tax® 
have all taken the contrary view, and, with respect, we prefer the view taken 


It is then urged by Mr. Palkhivala that it was incumbent upon the Income-tax 
Officer to refer the question of limitation to the Commissioner. Now, the third 


the matter for determination under this sub-section before assessment is made.” 
Therefore, it is only when the Income-tax Officer considers the objection of the 
assessee On merits and does not agree with the contention put forward by the 
assesses that he must refer the question to the Commissioner, and what is re- ° 
ferred to the Commissioner is the determination, again, on merits. Therefore, 
it is clear that if the Income-tax Officer comes to the conclusion that the objection 
taken by the assesses is barred by limitation, there is no obligation upon him to 
refer anything to the Commissioner at all; indeed there is nothing to refer to 
the Commissioner. It is only*when an objection is validly taken and there is an 
objection which the Imcome-tax Officer can himself consider that the question of 
1 (1040) 17 I. Te R. 420. 4 LEA 26 I. T. R. 612. . 


2 (1950) 19 I. T. R. 96. 5 (1954) 26 I. T'R4{741. 
8 (1058) 24 I. T. R. 170. ms 
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referênce to the Commissioner arises. But when the objection is dismissed in 
limine, then no question of the Income-tax Officer considering it on merits arises, 
much less the question. of the Income-tax Officer referring it to the Commissioner, 
arises. 


- The third contention raised by Mr. Palkhivala is that the decision of the 


“Income-tax Officer is vitiated by failure to observe the rules of natural justice, 


i. 


and what is said is that before holding that the objection of the petitioners was 
barred by limitation no opportunity was given to the petitioners to be heard. 
In the first place, reference is made to the first proviso to s. 64(3) which says: 
“Provided that before any such question is determined, the asseasee shall have had an 
opportunity of representing his views.” 
This proviso cannot help the assessee because it is clear that the proviso refers 
to the determination of the question on merits and what it provides is that be- 
fore the Commissioner decides the question on merits he must hear the assessee. 
But what is preed by Mr. Palkhivala is that apart from any specific provision 
in a. 64, it is clearly implicit in every provision of the law which provides for 
the passing of a judicial or a quasi-judicial order that the person who passes 
this order must hear the party affected by the order that he proposes to pass. 
Mr. Palkhivala is right that that is the ordinary rule of natural justice that 
before a Court or a tribunal or an authority exercising judicial functions 
passes an order which prejudicially affects a party, the Court, tribunal or 
authority must hear the party in his defence and give him an opportunity to 
show cause against the order that it proposes to pass. In our opinion, it is 
unnecessary to decide whether in this particular case the order that the Income- 
tax Officer passed was a judicial or a quasi-judicial order, and whether, even 
if it was a judicial or a quasi-judicial order, it was incumbent upon the Income- 


tax Officer to hear the petitioners on the question of limitation, because, in our - 


opinion, it is clear that even if the Income-tax Officer did not hear the petitioners, 
no prejudice was caused to them. Assuming we took the view that the Income- 
tax Officer was in error in not hearing the petitioners, the most that we can do 
on this petition is to direct the Income-tax Officer to hear the petitioners and 
all that the petitioners could urge before him would be the question of law as 
to whether their objection was barred by limitation or not. Now, that very 
question has been urged and urged at some length by Mr. Palkhivala before ps. 
So that we have had an opportunity of hearing the petitioners and being sa 
fied that the Income-tax Officer was right in coming to the conclusion that the 
objection raised by them was barred by limitation. As no useful purpose 
would be served even if we were to take the view for which Mr. Palkhivala con- 
tends, in our opinion, it is unnecessary to decide this question oh this petition. 
The result ig that the petition fails and must be dismissed with costs. 
Petition dismissed. 


APPEAL FROM ORIGINAL CIVIL. 


Before! the Hon'ble Mr. M. C. Chagle, Chief Justice, and Mr. Justice Tendolkar. 


MESSRS. HIRJI BHARMAL, BOMBAY v. BOMBAY COTTON LTD., 
BOMBAY.* 


Bombay Forward Contracts Control Act (Bom. LXIV of 1947), Secs. 8, 6, 7, 10—KEast India 


Cotton Association Ltd., By-law 80—Bombay Cotton Contracts Act (Bom. XIV of 
_ 1923), Sec. 5—Bombay Cotton Contracts Act (Bom. IV of 1932), Sec. 8—Forward 


' Contracts (Regulation) Act (LXXIV of 1952), Secs. 11(3)(a), 12(2) & (4)—Forward 


delivery contracts, within by-law of Association, in requisite f8rm but not bearing 
signature of buyer as required by by-law—Whether such non-compliance with by-law 
renders contracts Hegal and unenforceable. . 

Contracts for the sale of cotton which were forward delfvery contracts within 


E ..the meaning of by-law 80 framed by the East India Cotton AssoMation Ltd. were 


-'aDecided, October 1, 1956. O. C.J. Appeal No. 11 of 1956: Sult No. 527 of 1954. 
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è 
entered into by the plaintiffs who were not members of the Association and the 
defendants who were members of the Association. The contracts were in the re- 
quisite form provided in Appendix (Form A) to by-law 80 but they did not bear 
the signature of the defendants who were the buyers and, therefore, there was a 
non-compliance with by-law 90. On the question whether under s. 8 of the Bom-, * 
bay Forward Contracts Control Act, 1947, the contracts were rendered illegal «and 
unenforceable as they were not in accordance wlth the by-law:— 

Held, that as there was no by-law framed by the Association which rendered 
such contracts Ilegal, s. 8 of the Act proprio vigore would not render these contracts 
illegal as they did not contravene any by-laws which are specified in the by-laws 
of the Association. 

Section 8 of the, Bombay Forward Contracts Control Act, 1947, renders only 
these contracts illegal which are not in accordance with not all by-laws but such 
by-laws as may be specified in the by-laws of the Association itself. Therefore, 
a. 8 does not render a contract illegal which contravenes or is notin accordance 
with any by-law framed by the Association. It draws a distinction between the 
by-laws, the contravention of which would render a contract vold or illegal, and 
the by-laws, the contravention of which will not render a contract void or ilegal 
In s. 8(1)(b)(#4) of the Bombay Forward Contracts Control Act, 1947, the ex- 
pression “tf the by-laws so provide” only qualifies “which shall be in writing.” 
The provision requires a written authority or consent, and that consent may be 
oral unless the by-laws provide that it should be in writing. 


On December 18, 1951, Bombay Cotton Limited (plaintiffs) sold to Mesars. 
Hirji Bharmal (defendants) subject to the by-laws of the Hast India Cotton As- 
sociation Limited 500 bales of Bengal Deshi (Dhuri Lime) cotton at Re, 640 per 
candy to be delivered F.O.R. in Bombay im full pressed bales. The material 
terms of the contract were as follows: 

“500 bales of Bengal Deshi (Dhur! Line) cotton. The quality to be Fair Average Qua- 
lity. Special Terms: Buyers to provide transport permit in the name of the Raghu- 
vanshi Mills since these bales are sold to these mills ultimately. 

Remarks: Payment: 90 per cent. against Railway Receipt and balance on weighment.” 
By a second contract dated December 22, 1951, the plaintiffs sold to the defen- 
E subject to the by-laws of the Association O14 bales of Bengal Deshi 
(Dhuri Line) cotton at Re. 627 per candy delivery F., O. R. in Bombay in full 
pressed bales. The terms of the second contract were the same as aforesaid. 
By a third contract dated December 22, 1951, the plaintiffs sold to the defen- 
dants subject to the byelaws of the Association 1000 bales of Bengal Deshi 
(Hast Punjab) éotton at Re. 627 per candy to be delivered F.0.R. in Bombay 
.in full pressed bales. These 1000 bales of cotton were not sold as of Dhuri 
Line but as of East Punjab. The other terms of this last contract were the 
same as stated above. The defendants were members of the East India Cotton 
Association Ltd. but the plaintiffs were not members of that Association. On 
January 29, 1952, the plaintiffs forwarded the three contracts to the defendants 
for their signature. The defendants by their letter of the same date alleged 
that they could not agree to the following terms and conditions mentioned in 
the contract, viz., _ 

“Regarding Quality your contracts state ‘Bengal Deshi (Dhuri Line)’ whereas our pur- 
chases are ‘Bengal Deshi (Pepsu Lime)’. Secondly, regarding the selection our con- 
tracts state ‘Fair Average Quality’ whereas our purchases are ‘Buyers selection’.” «¢ 
By that letter the defendants requested the plaintiffs to send to them corrected 
contracts. Barot, one of the directors of the plaintiffs, thereupon contacted the 
defendants in oreabout the second week of February 1952 and pointed out to 
them that the basis of the contracts was ‘‘Fair Average Quality of the season” 
to be approved of by theedefendants from the plaintiffs’ substantially large 
stocks of cotton then lying upcountry and that the defendants had in fact 
prior to the lefter of January 29, 1952, approved of samples relating to 1015 
bales of cotton on that basis. Barot pointed out to the defendants that Dhuri 
Line itself was in Pepsu and the 1015 bales of cotton already approved of by 
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the defendants included cotton of Dhuri Line. After January 29, 1952, the 
defendants approved further samples of 1770 bales on the basis of Fair Average” 
Quality. The samples in respect of these aggregate of 2785 bales approved of 
by the defendants were duly sealed by the plaintiffs and kept by the defendants ° 
. . in their possession as buyers. The defendants also provided fhe plaintiffs 
with transport permits in the name of the Raghuvanshi Mills for 2370 bales. 
After the 500 bales of cotton under the first contract were delivered the defen- 
dants from time to time took delivery of 450 more bales and paid to the plain- 
tiffs the price thereof. The defendants also took delivery of 815 more Dales 
which included 50 bales of Abohar cotton of the previous season and paid the 
plaintiffs the price thereof. On April 10, 1952, the plaintiffs addressed a letter 
to the defendants enclosing therewith railway receipts in respect of a further 
total quantity of 1110 bales. Along with the letter the plaintiffs also sent the 
railway transit insurance policies in respect of the bales. The defendants 
took delivery of these 1110 bales of cotton but requested the plaintiffs to keep 
them in their own godown on behalf of the defendants stating that they were 
making necessary arrangements for finance. The defendants thereafter raised 
disputes about the terms of the contracts and declined to pay the price of 1110 
bales or to take delivery of the balance of the bales remaining undelivered 
under the three contracts. The plaintiffs resold these 1110 bales m October 
1958 and in the suit filed by them against the defendants claimed a sum of 
Rs. 1,66,245-14-0 as damages, on the footing of the resale. In the alternative 
they claimed as damages the sum of Rs. 1,58,982-7-6 as damages for breach of 
the contracts in respect of these 1110 bales. They also claimed Ra. 8307-8-0 
and Re. 10059-6-0 as demurrage and transport and carrying charges as part 
of damages suffered by them. In the alternative they claimed these amounts 
as moneys paid on behalf of the defendants not intending to do so gratuitously 
and of which moneys the defendants had enjoyed the benefit and which 
they were bound to repay. It was also-the plaintiffs’ case that property 
in 45 bales of Patti cotton wrongfully rejected by the defendants had 
passed to the defendants and they claimed a sum of Re. 15,926 as the price 
of these bales. In the alternative they claimed a sum of Ra, 6147-2-3 as dama- 
ges for breach of the contracts in respect of these 45 bales of Patti cotton. In 
respect of the balance of 1225 bales the plamtiffs claimed from the defendants 
a sum of Rs. 1,68,245-1-3 as damages for breach of the contracts by failure to 
pay for and take delivery of the same. 

The defendants contended that the terms of the contracts actually entered 
into between the parties were not as alleged by the plaintiffs. Their contention 
was that the first two contracts were for the sale of Bengal Déshi (Pepsu Line) 
cotton and not for cotton of Bengal Deshi (Dhuri Line). They also contended 
that under all the three contracts cotton was agreed to be-sold on the basis of 
‘‘Buyers’ selection” and not as cotton of ‘‘Fair Average Quality.’’ They also 
denied ‘that there was any agreement about payment of 90 per cent. of price 
against railway receipt or transport permits being obtamed by the defendants. 
They further contended that under the relevant by-laws of the East India 
Cotton Association these delivery contracts were required to be in writing in 
the form prescribed and were also required to be signed by both the buyers 
and the sellers, and as these contracts were not signed by the defendants, the 
provisions of the relevant by-law had not been complied with and the contracts 

e were illegal and void and of no effect under s. §(1) (a) of the Bombay Forward 
Contracts Control Act, 1947. It was also contended that the contracts were enter- 
ed into by the plaintiffs with the defendants without the defendants having pre- 
viously secured the written authority or consent of the plgintiffs as required 
under s. §(1)(b) (4%) of the Bombay Forward Contracts Control Act, 1947 
(LXIV of 1947). ° 

The suit came on for hearing before Desai J. who held that the contracts were 
in writing, that although they were not signed, that fact did not render the 
contracts illegal, and therefore they were enforceable. He held that the date 
_of the breach was April 25, 1952. With regard to resale he came to the con- 
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clusion that the resale was not binding on the defendants because they* had 
ebeen sold long after the notice for resale was given, and therefore he held that 
with regard to these 1110 bales should be assessed on the basis that 
. the breach had taken place on April 25, 1952. He also held that with regard 
to 1225 bales the defendants had committed a breach by repudiating the con- 
tract with regard to these bales and directed the Commissioner'to assess dama- 7 
ges for the breach of the contract with regard to these 1225 bales on the basis of 
the breach being on April 25, 1952. He also gave a direction to the Com- 
missioner that reasonable charges should be assessed for mukadamage and the 
rent of the godown with regard to 1110 bales, In the course of his judgment, 
delivered on January 10, 1956, Desai J. observed as follows :— 


Dæar J. ...This brings me to a consideration of the questions of law that 
arise on the legal contentions urged on behalf of the defendants. Three ques- 
tions arise, viz. (1) Whether the contracts were made in the form provided 
in that behalf as required by bye-law 80 of the East India Cotton Association 
Ltd.? (2) If not so made, whether the contracts are illegal and void under s. 
8 of the Bombay Forward Contracts Control Act, 1947? (8) Whether the con- 
tracts are illegal on the ground that before entering into or making the con- 
tracts the defendants had not secured the written authority or consent of the 
plaintiffs in accordance with the provisions of s. 8(1) (b) (w)? 

This suit raises, then, matters of considerable importance affecting, as I have 
been told, and do not doubt, many other cases now, or likely to come, before this 
Court decisions in which may render illegal many forward contracts and parti- 
cularly delivery contracts for the sale of cotton. Before I turn to examine 
the arguments urged before me and discuss the interesting questions of law that 
arise for determination it will be convenient to state the provisions of s. 8 of the 
Act of 1947 anf bye-law 80 of the Association which are as follows :— 

“8. (1) Every forward contract for the sale or purchase of, or relating to, any goods 
specified in the notification under sub-section (3) of section 1 which is entered into, 
meade, or to be performed in any notified area shall be illegal if it is not entered into, 
made or to be performed— 

(a) in accordance with. such by-laws, made under section 6 or 7 relating to the 
entering Into, making or performance of such contracts, as may be specified in the by-laws, 
ore 


(b) (i) between members of a recognised association, 


“Bye-Law 80: Delivery contracts between members acting as principals or bet- 
ween a member acting as a principal and a non-member shall be made in the form 
provided in that behalf and contained in the Appendix (Form 4A). Delivery contracts 


cipal, and a non-member shall be made in the form provided in that behalf and con- 
tained in the Appendix (Form B). Bye-laws 149 to 163 (inclusive) and 168 to 185A 
(inclusive) shall not apply to deltvery contracts between members and if one of the 
parties to such contracts is a non-member bye-laws 180 to 148 (inclusive) and 164 
to 166 (inclusive) shall also not apply to such contracts. Hedge contracts between 
members may be verbal or in writing and when in writing shall be in one or other 
of the Forms ‘given in the Appendix. Whether verbal or written all contracts ghall 
be subject to the Bye-laws.” 


Form A contained in the Appendix referred to in the above bye-law 80 contains 
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the terms required to be incorporated in a delivery contract between the members 
of the Association acting as principals or between a member acting as a-principal. 
and a non-member. The contract is to be in duplicate, one to be signed by the 
buyer and the other by the seller. It is not necessary to set out the form here, 
„and it will suffice to state that at the end of the respective forms arẹ to be found 
"~ printed the words ‘‘Buyer’s signature” and ‘‘Seller’s signature”. 

It is right to state that during the arguments as at first presented before me 
on either side there was no controversy on the point that these contracts would 
have to be treated as illegal and void if in order to be in accordance with the 
form prescribed under bye-law 80 it was necessary that they should have been 
signed by the defendants (buyers). The pivotal point of the argument. pres- 
sed on behalf of the defendants was that in order to be in accordance with the 
form prescribed by this statutory rule it was absolutely essential that the con- 
tracts should have been signed not only by the plaintiffs (sellers) but also by 
the defendants (buyers). The contention on the other side was that signature 
was not an*essential part of the prescribed form and absence of signature of 
the defendants on these three contracts did not by itself render the contracts 
legal and void. It was only at a late stage that it was stated by the learned 
Solicitor General that the arguments at the Bar had all along proceeded on the 
erroneous assumption that s. 8 of the Act of 1947 in terms laid down that 
every forward contract brought within the purview of the Act was illegal and 
void if it was not in accordance with any bye-law relating to entering into, 
making or performance of such contract. It was urged that s. 8 properly con- 
strued did not lay down any such rule. I should have normally proceeded to 
consider firat the first question formulated above. The new point, however, 
places a totally different complexion on the first two questions that arise for 
my determination. If there is nothing in s. 8 read with the relevant byelaws 
to require these three forward contracts to be entered into, made or performed 
in accordance with bye-law 80 relating to the same on pain of invalidity or 
illegality the defence of invalidity and illegality cannot survive. It is neces- 
sary, therefore, to turn immediately to a consideration of the second question 
formulated above. 


It was argued by the learned Solicitor-General that’s. 8 had to be interpreted 
in its proper context and bearing in mind the whole scheme and a | of 
the Act of 1947. It was said that whereas the previous Act’of 1932, (Bombay 
Cotton Contracts Act IV of 1932), dealt only with contracts in cotton, the 
present Act was an omnibus enactment applicable to forward contracts in all 
goods that may by notification be brought within its scope. Forward trading 
in such goods was permissible only in recognised associatiors. Under s. 3(5) 
of the Act recognition is given only to those trading associations which satisfy 
the Provincial Government that their rules are suitable im the interest of trade 
and are in public interest. No alteration or addition to these rules can be 
made without the prior approval of the Provincial Government. Under sub- 
s. (1) of s. 6 power is given to the recognised associations, subject to sanction 
of the Provincial Government, to make, and from time to time, add to, vary or 
rescind bye-laws for the regulation and control of forward contracts in goods 
for which such association has been recognised. The material part of sub- 
s. (2) and the whole of subs. (3) of s. 6 and subs. (1) of s. 7 of the Act on 
which learned counsel strongly relied may here conveniently be quoted: 

` OO nra 
(2) In particular, and without prejudice to the generality of the foregoing power, 
such bye-laws may provide for... 

(f) the terms, conditions and incidents of contracts and the forms of such con- 
tratts as are in writing; 

(g) regulating the entering into, making, performMnce, rescission and termination 
of contracts, including contract between members, or betweem a commission agent 
and his constituent or between a broker and his constituent or between a jutthawalla 
or muccadum and his constituent or between a member of the recognised association, 


r 


HIRJT BHARMAL Y. BOMBAY GOTTON CO. (0.0,5.}—Desai J. 9 


of a semen Who is not a member, and the consequences of insolvency on the part 
-of a seller or buyer or intermediary, the consequences of a breach or omission by a 


seller or buyer and the lity of commission agents, muccadums and brokers 
' -Dot parties to such contracts;... 


({) make a contract which is entered into, made or is to be performed otherwise 


I have already set out s. 8, but it will perhaps be more convenient to repeat only 
the material part of that section on which the present argument is founded : 
“8. (1) Every forward contract for the sale or purchase of, or relating to, any 


The argument proceeded that g. 8 read with ss. 6 and 7, to which express re- 
ference was mide in that section, laid down that the penalty sought to be im- 
posed by rendering certain contracts illegal was to be confined to such violations 


pondence between the East India Cotton Association and the Provincial Govern- 
ment. That evidence was disallowed by me. My attention was drawn to bye- 
law 49 of the Association which lays down: l ' 

“49, Any contract entered into, made or to be performed otherwise than in ao- 
cordance with the bye-laws 47, 47A, 48, 50, 51, 84 or 110(3)(a) shall be illegal” | 
It was said that it was true that this bye-law 49 came into operation in July 
1958, -but it did furnish express instances of violations of bye-laws- relating to 
making and performance of certain contracts which were penalised under the 
rule-making powers of the association conferred by s. 6 of the Act. The point 
sought to be made was that there is no other express bye-law nor is there any- 
thing stated in byelaw 80 itself which renders any contract made or to be 
performed in contravention of the form prescribed under byelaw 80 illegal . 
and void. 

The crucial argument was that there was nothing in s. 8 read in its proper 
context which regdered a contract made in violation of byelaw 80 illegal or 
invalid. The greatest stress was laid on the words ‘‘ags may be specified in 
the bye-laws’’ appearing at the end of the cl. (@) of subs. (1) of s. 8 which 
I have repeated above. It was emphasized that these words made it abundantly 
clear that only those contraventions of tho bye-laws relating to entering into 
making and performance of forward contracts were to be visited with the 
consequence of illegality as were expressly so specified in those very bye-laws 


— 
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or in any other byelaw. It was said that full effect can be given to these im- 
portant words only if they be read in the manner urged on behalf of the plain-” 
tiffa. It was further said that this construction was reasonable since the Act 


applied to a number of recognised associations and one association may not ` 


want to treat a particular bye-law relating to making or perfofmance of a 
contract as of great importance whereas another association may in all fitness 
deem it necessary that the particular bye-law should have that importance. 
The real point of the argument was that the Legislature after authorising in 
s. 6 the recognised association to make rules regulating the entering into, making 
and performance of contracts and further authorising it to provide that the 
contravention of any of those bye-laws shall render the contracts illegal and 
void proceeded in's. 8 to enact that contracts not made or to be performed in 
accordance with those bye-laws shall be illegal as may be specified in the bye- 
laws, It was said and with considerable force that the meaning and effect of 
these words ‘‘as may be specified in the bye-laws’’ was to confine the operation 


validity or illegality. The argument on this point of construction though novel 
cannot be characterised as merely ingenious. Its novelty does not disparage 
its merits. ; 
What, then, is said on the other side? It was argued by Mr. K. T. Desai, 
learned counsel for the defendanta, that the words ‘‘as may be specified in the 
bye-lawe” at the end of cl. (a) of subs. (1) of s. 8 should not be read with the 
words ‘‘shall be illegal’? appearing in the earlier part of that sub-section. 


governed the words ‘relating to entering into, making or perfermance of such 
contracts’? immediately preceding them in cl. (a) itself. I should have 
thought that would be a clear example of surplusage or tautology. In reply 
to a question put by me learned counsel stated that this reading of the words 
would not result in tautology even though cl. (a) itself began with the words 
‘Sin accordance with such bye-laws made under section 6 or 7’’ and the only 
reason given was that the words ccin accordance with’? meant substantially 
in accordance with and the words ‘‘as may be specified”? meant exactly, as 
specified. In my Judgment this argument breaks down in limine. First, there 
ia no warrant for clothing the words ‘Cag may be specified’’ with any such con- 
jectural meaning. Then again, the conception is not of unlimited extent but 
of confinement of the extent of illegality by express reference to the bye-laws 
in which it may be specified that invalidity or illegality was to be the conse- 
quence of any particular contravention of the bye-lawsa. The two sets of ex- 
pregsions are clearly susceptible of separate and distinct meanings. The mean- 
ing of the words ‘‘as may be specified in the bye-laws’’ must be ascertained from 
the whole context of the sentence and collocation of the words used and not 
by attributing any arbitrary meaning to them. It is not as if the words under 
‘consideration were incapable of reasonable meaning or were such as would lead 
to absurdity or incongruity or manifest injustice. There is here no ground 
for attributing any arbitrary meaning to these words. Nor is it possible to 
read these words as structurally unconnected with the words ‘‘shall be Hegal”? 
in the earlier part of the sub-section. Nor am I abla to read these words ‘‘as 
may be specified in the bye-laws’’ as of little significance and as merely govern- 
ing the words immediately preceding them as urged by Mr. K. T. Desai. The 
meaning sought to be given to the two expressions, ‘‘in accordance with the 
bye-lawa’’? and ‘‘as may be specified in the bye-laws’’ appearing in el. (a) 
seems to me to be unreal and fanciful. The two expreasiona, as I have already 
observed, are clearly susceptible of separate and distinct meanings. The argu- 
ment that the words under consideration cannot be read with the words ‘‘shall 
be illegal if...” does not derive any support from any rule of grammar, 
Gontexture or construction. To accept the present argument would be ab- 
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solutely to reduce to silence the lagt of th i ; 
Saappi part e clause and make it altogether 


the subject matter with which the Legislature was dealing and the facts existing 
at the time with respect to which the Legislature was legislating are legitimate topics 
to consider in ascertaining what was the object and purpose of the Legislature in pas- 
sing the Act.” 
I find it difficult, however, to see what aid is to be derived from the 
of s. 8 of the earlier enactment dealing with contracts in cotton and g. 8 of 
the present omnibus enactment which is not‘in pari materta nor similarly word- 
ed. The two enactments proceed on different lines and include different pro- 
visions. They differ widely in their scope and it cannot even be said that the 
language of the two sections is practically identical. The provisions are not 
in pari materia and the word ‘‘par’’ used in this context cannot be allowed to 
be confounded with the word ‘“‘simslis’’. These considerations are in my judg- 
ment sufficient to dispose of the present argument. But it was contended on 
behalf of the defendants that although a. 8 of the Act of 1947 came into operation 
on December 25, 1948, there was in fact no bye-law declaring any forward 
delivery transactions void till July 1958. This, so it was said, showed how 
a. 8 of the new Act had been interpreted by the Provincia] Government and the 
association. I Rave already referred to bye-law No. 49 under which contraven- 
tions of the provisions of only certain bye-laws (not the provision in bye-law 
89) relating to entering into, making and performance of certain forward con- 
j 
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tracta was to have the effect of rendering such contracts ilegal. That was done 
in exercise of the power conferred on the Hast India Cotton Association Ltd. 
by subs. (3) of s. 6 of the Act of 1947. I have also pointed out that no bye-law 


has been framed at any time after 1947 declaring that contraventions of thé’ 
* provisions of bye-law 80 in any contract will render such contract illegal or 


vad. It is not for the Court to speculate on the reasons which may have led 
to the absence of any bye-law similar to the new bye-law 49 till July 1953. 
Nor is any such speculation legitimate on the question of the absence till this 
date of any bye-law rendering forward contracts in contravention of the re 
quirements of bye-law 80 void and illegal. It may perhaps be of some interest 
to observe that bye-law 80 was amended in July 1953 and under the amended 
bye-law delivery contracts are required to be in writing, but the provision re- 
lating to the use of the form given in Appendix A is now merely recommen- 
datory and the use of such form is optional and not obligatory. But this con- 
sideration also cannot be permitted to infinence in any manner the construc- 
tion of .s. 8. The exposition of s. 8 by the Provincial Government and the 
association as to the meaning of any provision of law acted upon by them for 
the purpose of making statutory rules is not admissible as an aid to construc 
tion. 

It was lastly urged that s. 8 of the Act of 1947 had bean considered by a 
bench of this Court consisting of my Lord the Chief Justice and myself in an 
appeal from the City Civil Court M/s. Mukundrat Pratapras v. Lali Eatnons 
Bhatia.’ The question of construction of the first part of s. 8(1) of the Act of 
1947 was not raised at all for our decision in that appeal. Both the learned 
counsel who argued that appeal, and who also appear in this suit, had argued 
that appeal on the assumption that s. 8 rendered illegal any delivery contract 
which was not in accordance with the prescribed form. Thete is no binding 
-precedent and the question of construction that arises here for determination 
18 res sntegra, This point of constructon has strangely enough not been can- 
vassed before and it was only after the arguments on both sides were over that 
the matter was canvassed from a new angle. It is, therefore, only right that 
this new point taken at a very late stage should be somewhat jealously serutinis- 
ed. 


I think it useful to preface my judgment on this point of construction with 
some brief general observations. Statutes and statutory byelaws which have 
the effect of imposing forms and solemnities on contracts on pain of invalidity 
and have the further consequence of rendering the contracts illegal and of 
inflicting penalties are construed so as to be as little restrictive of the general 
right and liberty of contracting as possible. Then there is the general rule of 
construction applicable to all statutes alike that it is the most natural and 
genuine exposition of a statute to construe one part of a statute by bearing 
in mind the other parts of the same statute. It is also a favoured rule of con- 
struction that in construing one section of a statute aid can be derived from 
other sections of the statute so long as by doing so you do not alter the meaning 
of what’ is itself clear and explicit or diminish the efflcaey of any express pro- 
vision therein contained. Cadst questto this rule applies with greater effect 
where the section under consideration itself draws attention: to those other 
provisions of the statute. 


_ Now s. 8 itself follows upon ss. 6 and 7 to which it makea express reference 
and enacts the consequences of non-compliance of certain bye-laws that may 
be-made under the powers conferred on the recognised association and the Pro- 
vincial Government respectively by those sections. A rather feeble attempt 
was made on behalf of the defendants to minimise the importance and effect 
of the provisions contained in those two sections in their relation to s. 8, but 
it would be patently erroneous to proceed to inferpret the first part of a 8 
„without first being absolutely clear about what has been “enacted in those gec- 
© 
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tions to which g. 8 in terms makes reference. Wide powers of making and from 
time to time adding to, varying or rescinding bye-laws are conferred by the 
Legislature on the recognised association; subject to the sanction of the Pro- 
vincial Government, and also on the Provincial Government acting independent- 


ly of the recegnised association. Since I am not concerned here with the nu- ° 
merous matiers relating to which such bye-laws may be made under the two ~ 


sections I shall confine my analysis only to the relevant parts of as. 6 and 7. 
Under s. 6(2) the recognised association is inter alia given the power to make 
bye-laws providing for 

“forms of contracts es are in writing” and “regulating the entering into, making and 
performance...of contracts...between a member of the association and a person who is 
not a member,” . 
The rules relating to performance of forward contracts in goods like cotton are 
bound: to be numerous and of varying importance and this can be geen even 
without a detailed examination of the statutory byelaws of the East Indian 
Cotton Association. The same is the position though to a lesser degree about 
the bye-laws relating to entering into and making of forward contracts. After 
particularising in sub-s. (2) of s. 6 some of the matters in respect of which bye- 
laws may be made by the recognised association the Legislature in sub=. (3) 
confers the further power on the association to lay down that the contravention 
of any of those bye-laws relating to entering into, making and performance of 
forward contracts shall render the contracte void or illegal. It is of conse- 
quence to note that it is the contravention of ‘‘any of the bye-laws’’ relating 
to entering into, making or performance of such contracts that may be made 
void or illegal Sub-section (3) of s. 6 does not make it incumbent on the re- 
cognised association to lay down that the contravention of avery bye-law relat- 
ing to these matters of entering into, making or performance of forward con- 
tracts shall be on pain of illegality. It is left to the recognised association to 
determine which of the bye-laws should be regarded as so important that viola- 
tion thereof should result in invalidity or illegality of a contract which con- 
travenes the same. It is clear, therefore, that under s. 6 the recognised association 
has the power to frame bye-laws on these matters and also the power to specify 
that violation of any particular bye-law or bye-laws shall render a contract en- 
tered into, made or to be performed in contravention of the same invalid or 
illeĝal, or to rule that any such contravention shall be a matter of disciplinary 
action by the association. The core of the whole matter is that there may be 
bye-laws relating to these matters and there may also be bye-laws speci- 
fying that a forward contract in violation of any of these bye-laws— 
not every one ‘of these bye-laws—shall be invalid or iegal. The same 
is the position in respect of bye-laws that may be made under s. 7 by the Pro- 
vincial Government itself, that is, independently of the recognised association. 
Once the relevant parts of ss. 6‘and 7 are carefully analysed the task of inter- 
preting the first part of s 8 with which I-have to deal presents no difficulty. 
And the task becomes more easy if I notionally keep before myself a number 
of bye-laws relating to entering into, making and performance of forward con- 
tracts in cotton with some of those bye-laws specifying that their contravention 
shall be on pain of invalidity or illegality of contracts contravening those spe- 
cifled bye-laws. Proceeding thus to read the relevant part of a. 8(1D) (a) I find 
the meaning to be attributed to and the importance of the expression ‘‘in ac- 
cordance with the byelaws made under sections 6 and 7 relating to entering 
into, making or performance of such contracts’’ and ‘‘as may be specified in 
the bye-laws’’ becomes immediately manifest. So read the significance of the 
words ‘‘as may be gpecifled in the bye-laws’’ which constitute the second limb of 
the rule contained in el. (a) of subs. (1) of s. 8 becomes quite apparent. 
They only mean as may be gpectfled to be illegal. The pain and penalty of 
illegality is to be vigited only in case of those contraventions as are specified 
for the purpose under the rule making power conferred on the recognised as- 
sociation by s. 63) (+) and not in case of every contravention of every bye-law 
relating to entering into, making or performance,of forward contracts. The 


2 


` 


` 


14 THH BOMBAY LAW REPORTHR. | (VOL. LIX. 


same is the position under a. 7. It is also noticeable that s. 8 speaks of certain 
forward contracts becoming illegal and the penalty to be imposed in case of» 
such contracts whereas s, 6(3)(+) in terms states that the bye-laws of the re- 
cognised association may provide that any contravention of any of those bye~. 
daws relating to entering into, making or performance of forward contracta 
ghall render a contract made in such contravention void or illegal. It is not 
difficult to conceive of cases where a contravention may be ruled by a bye-law 
to result in invalidity of the contract and not in illegality. It is obvious that 
it is only in, cases of illegalty that s. 8 imposes penalties. 

These considerations are in my judgment sufficient to lead to the conclusion 
that it is forward contracts specified in the bye-laws as illegal that come within 
the purview of oL (a) of sub. (2) of s. 8. The sub-section does not embrace 
every forward contract which may contravene any of the numerous bye-laws 
relating to entering into, making or performance of such contracts but only such 
contracts as may be specified by any bye-law to be illegal This in my opinion 
is the natural and straightforward interpretation of the words ‘‘as may be spe 
cifed m the byelaws.’’ As I read the section, it makes no difference to the 
meaning of these words whether they be read with the words ‘‘shall be illegal’? 
in the imitial part of sub-s. (1) or with the words ‘‘such contracts’’ immediately 
preceding them in cl. (a). The resulting meaning having regard to contexture 
and continuity will be the same. 

A succinct and, I think, warranted paraphrase of this part of the section so 
far as it relates to the making of a forward contract within its purview without 
in any way wresting the language would be—a forward contract, not made in 
aceordance with the bye-laws relating to the making of it, shall be illegal, as 
may be specified in the bye-laws. But whichever way it is put, I do not see 
how the defence of illegality grounded on s. 8(1)(a) can be maintained. The 
only alternative reading or construction of cL (@) that was suggested by 
Mr. K.T. Desai was that the words ‘‘as may be specified in the bye-laws’’ meant 
‘‘axactly as specified in the bye-laws’’, I have already made a few observations 
on this submission. What is suggested would, in my judgment, be an arbitrary 
and fanciful meaning of the words not permitted by any canon of construction. 
The effect of reading s. 8(1) (a) as suggested by the defendants would moreover 
be to create anomalies and incongruities. So construed this clause would mean 
that every forward contract coming within the purview of the ‘initial part of the 
sub-section would be illegal if it was in contravention of any bye-law relating to 
the entering into, making and performance of such contracts. That would also 
mean that contravention of most of the bye-laws of the association important or 
unimportant and even those merely relating to matters of detail in actual per- 
formance of a forward contract, would result in illegality and be visisted with 
serious penalties. It is not possible to interpret s. 8(1) (a) in such a sweeping 
manner and in total disregard of the words ‘‘as may be specifled in the bye- 
laws” which words in my opinion constitute an important second limb of this 
clause. Ulustrations can be multiplied for the purpose of showing the anomalies 
and incongruities that would result if any such all comprehensive construction 
were to be accepted by me, but only one or two illustrations will suffice. Under 
powers conferred on it by s. 6(3), cl. (a), a recognised association has the power 
to lay down that of the numerous bye-laws relating to entering into, making and 
performance of forward contracts contravention of some of them only shall . 
render the contracts in question void and not illegal arid may have go stated in 
the bye-laws: Section 8(1) (a) if interpreted in the all embracing manner urged 
on behalf of the defendants would obviously create in such a case an anomalous 
position. The statutory bye-law perfectly valid under the Agt would lay down 
one thing and the section would create an utter incongruity by rendering illegal 
what was only void under the bye-laws of the assqiation. Then again a con- 
travention of a bye-law relating to entering into, making ap performance of a 
forward contract not regarded by the recognised association as of such 
importance as to invalidate the contract but deserving merely of & minor penalty 
to be imposed on a member under its disciplinary powers would also on this inter- 


1956.] HIRJI BHARMAL V. BOMBAY COTTON CO. (0.C.J.+—Desai J. 18 


pretation have the consequence of rendering the contract illegal and the pårties 
eto it liable to serious penalties. Not only would this interpretation result in 
anomalies but in repugnancy and inconsistency, and s. 6(3) (1) which deals with 
contravention of bye-laws relating to forward contracts would become inopera- 
tive and a dead letter. Such an interpretation would also have to ignore the 
scheme and purpose of the Act. It is to my mind in tho last degres improbable 
that such contradiction between bye-laws made under s. 6(3)(1) as well asa. 7 
on the one hand and the provision as to illegality contained in s..8(1)(a) and 
the resulting consequences were within the contemplation of the Legislature. 
If contravention of any such bye-law, however unimportant, was to entail penal 
consequences the Legislature would have taken care to express its intention 
with irresistible clearness. 


The whole strength of the defendants’ argument depended upon an insis- 
tence that Imasmuch as under s. 8 of the repealed Act of 1932 such contracts 
were declared to be void the section under consideration should ba read as not 
making any change m that law. I have already considered this argument in 
some detail. Appeal to a provision in the Act of 1982 itself differently worded 
seems to me to be a very Insecure foundation on which to build the interpreta- 
tion of a vital and penal provision of this new enactment of very wide appli- 
cability. I have already pointed out that there is no bye-law which specifies 
that a forward contract made in contravention of bye-law 80 shall be void or 
illegal; nor does bye-law 80 itself lay down any such rule. For all these reasons, 
I ses no ground for holding that the contracts sued upon by the plaintiffs were 
void or illegal for want of the defendants’ signature on them. 

As I have already hald on a construction of s. 8(1)(a) of the Bombay For- 
ward Contracts Control Act, 1947, that the contracts before me are not hit by 
that section and are, therefore, not void or illegal, I do no find it necessary to 
deal in any detail with the question whether on a proper construction of bye- 
law 80 of the East India Cotton Association Ltd. read with the prescribed form 
given in the Appendix to the bye-laws of that Association, signature of the 
buyer on a delivery, contract is necessary in-order that the contract can be said 
to have been entered into or made in accordance with that bye-law. When it 
is said that a contract shall be in accordance with a statutory form, the contract 
must be substantially like the form and must not depart from any characteristic 
of that form. In such a case as is often observed the contract must hava, the 
same legal effect and nothing but the legal effect of the statutory form. The 
question was argued before me at some length, but I need not burden this judg- 
-ment by an examination of the arguments or the decisions on the point cited 
before me. Theré are decisions of Courts in England which would support the 
view that strict compliance with the form would be insisted upon by the Court 
in case of such. statutory forms. In principle it is difficult to discover any 
solid ground for refusing to regard in any such case signature as a substantial 
and material part or a characteristic of the form. It is sufficient to state that 
in a judgment of this Comrt to which learned counsel for the defendants referred 
and to which I was a party (in M/s. Mukundrat Prataprat v. Lalp Ratnam 
Bhatia) the view was expressed that a contract of such a nature would not be 
in accordance with the statutory bye-law if the form prescribed under that bye- 
law required the signature of a party and the signature was not obtained. 

There remains for consideration the further legal contention raised by the 
defendants viz., that the contracts are illegal on the ground that before enter- e 
ing into or making these contracts the defendans had not secured the written 
authority or consent of the plaintiffs in accordance with the provisions of 
s. 8(1) (b)(ii) of the Act. I have already set out s. 8 in the earlier part of this 
judgment. It was argued by learned counsel for the defendants that this sub- 
clause of s. 8(1) (b) meant that in case of every forward contract within the 
purview of the ssctien entered into as principal and principal between a non- 
member and a member of the association it was incumbent on the member to 
gee that the non-member had previously given either his written authority or 
consent in writing to enter Into or make the contract if the bye-lawa required 
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written consent. It was said that the clause read with due regard to punctua- 


tion meant that in such a case it was incumbent on the member either to obtain ° 


the previous written authority of the non-member who would be the other con- 


tracting party, or his consent, which consent had to be in writing if the bye-- 


jaws of the recognised association required such consent to be in writing. The 
point sought to be made was that the obtaining of previous written authority 
in such a case was a statutory requirement not dependent on any bye-law and 
thet it was only in case of consent that the statute laid down that the consent 


.- should be in writing if the bye-law so required. It will be convenient perhaps 


to repeat sub-cl (s+) of s. 8(1)(b): 

(1) Every forward contract for the sale or purchase of, or relating to, any 
goods specified in the notification under sub-section (3) of section 1 which is entered 
into, made or to be performed in any notifled area shall be illegal if it is not entered 
Into, made or to be performed— 


(b) i) ot 


(H) with a member of a recognised association, provided that such member 


_- bas previously secured the written authority or consent, which aball be m writing if 


the bye-laws so provide, of the persons entering Into or making the contract...” 

It was urged that the word ‘written’ before the word ‘authority’ clearly show- 
ed that the words ‘‘which shall be in writing if the byelaws so provide”’ fol- 
lowing upon the word ‘‘consent’’ in this sub-clause only governed the 
word ‘‘consent’’ and not ‘‘authority’’. It was furthér said that the pune- 
tuation by way of comma, both after the words ‘‘consent’’ and ‘‘pro- 
vide” lent support to the argument that it was incumbent on the defendants 
to obtain the written authority of the plaintiffs, before theses contracts were 
entered into and that since it was common ground that no such‘written authority 
had been obtained, the result must be that the contracts were hit by the section 
and became illegal and unenforceable. 

It was argued by learned counsel for the plaintiffs that this sub-clause is 
intended to apply only where a non-member, who enters into a contract, does Bo 
through his agent, such for instance as a commission agent or an adattya and 
reference was made to sg. 6(2)(g). It was urged that the words ‘authority’ and 


. ‘consent’ would be meaningless unless the Legislature was cdntemplating con- 


tracts entered into with a member by a non-member through his agent. It was 
next urged that in any evant there is no bye-law requiring written consent and 
the evidence of Umersi and Chandrasen shows that the plaintiffs had expressly 
given their ora] consent before the contracts were actually entered into. 

I do not find this sub-clause easy of comprehension. At first reading it is 
rather difficult to see how there can be any question of any previous authority 
or consent between two principals who as such enter into a contract. The 
whole clause has been expressed in a somewhat clouded manner: but I have to 
construe it so as ‘to give it a'sensible meaning. I have to ascertain the intention 
of the law-maker however oracular the language employed may seem. The 
provision must be construed ut res magis valeat quam pereat’‘‘so that the 
intention of the Legislature may not be treated as vain or left to oparate in 
the air.” One thing certainly is clear that the authority or consent has-to be 
of the member and has to be previously secured by the non-member. I do not 
think that a. 6(2)(g) throws much light on the interprétation of this sub-cl.-(4#) 
of s. 8(2) (b). But it does seem that effect can only be given to the word 
“authority” if there is the instrumentality of an agent of the non-member such 
as a commission agent or an adaitya. ‘The words ‘‘which ghall be in writing 
if the bye-laws so provide’’ do not in my opinion govern only the word ‘‘con- 
sent’’ immediately preceding them but must be with the words ‘‘ written 
authority or consent”. It was said that this reading woyld render the word 
‘written’ a mere surplusage. T do not agree. I think the word “written” 
before the word ‘‘authority’’has been used by way of ‘abnndant*caution. Other- 
wise there would have remained scope for the suggestion that the words ‘‘ which. 
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shall be in writing if the bye-laws go provide’’ should be read as governing only 
the word ‘“consent’’ immediately preceding them and not the words authority 
and consent. “Bearing in mind the context and the collocation of the words 
J read the sub-clause as laying down that the written authority or consent of. 
the non-member should be obtained by the member only in cases where the bye- 7 
laws of the recognised association require that such previous written authority 
or consent of the non-member should be obtained. It seems to me that the 
recognised association may, for reasons which cannot all be anticipated by the 
Legislature, or the Provincial Government itself, acting under its rule-making 
powers under s, 7, in view of the nature of the goods for which the associa- 
tion haa been recognised or for other reasons peculiar to the association itself, 
frame a bye-law and require that previous written authority or consent of the 
non-member should be obtamed by the member before he enters into any such 
forward contract with a non-member. It will be seen that s. 6 gives very wide 
powers to the recognised association to frame bye-laws for the regulation and 
control of forward contracts and s. 7 confers a like power on the Provincial 
Government itself. The construction urged on behalf of the defendants cannot 
be said to follow from a plain reading of the sub-clause. The phraseology 
employed is not satisfactory. I am dealing with a penal provision and am not 
prepared to accept the construction urged on of the defendants by 
gathering any such intention of the Legislature from these somewhat cloudy 
expressions. In a case of an enactment entailing penal consequences where the 
langnage used is not quite plain, it becomes the duty of the Court to take cara 
to seo that no one is brought within its mischief who is not within its express 
language or the irresistable implication of the language used. For all these 
reasons the only meaning that I am able to put on this sub-clause is that such 
previous authority or consent of the non-member is to be insisted upon by the 
member only if the bye-laws of the recognised association require the same. I 
may add that although this question of construction did not directly arise for 
our decision in M/s. Mukundrat Prataprat v. Lalji Ratnam Bhatia decided by 
my Lord the Chief Justice and myself, we did in analysing the section observe 
that the previous authority of the non-member would be required to be in writ- 
ing if the bye-laws so provided. The present contention of the defendants must, 
therefore, be negatived. 


The defendanta appealed. 


EK. T. Desai, with M. E. Mody, for the appellants. 
M. P. Amin, Advocate General, with E. J. Joshi, for the respondents. 


Cuacua C.J. [His Lordship, after stating the facta of the case and dealing 
with a question of fact, proceeded.]:—That brings us to the validity of these 
eontracts and the validity is challenged on ‘the ground that these contracts are 
not in accordance with bye-law 80. That bye-law provides that delivery con- 
tracts between members acting as principals or between a member acting as a 
principal and a non-member shall be made in the form provided in that behalf 
and contained in the Appendix (Form A), and the contracts we are dealing with % 
in the suit are forward delivery contracts within the meaning of bye-law 80. 
The contracts which are annexed to the plaint are in the requisite form, but 
they do not bear the signature of the buyer. The contract has to be in two coun- 
terparts, one part has to be signed by the seller and the other by the buyer, and , 
the defect in the contracts relied upon by the defendants is that as buyers they 
never signed these contracta and therefore there was a non-compliance with bye- 
law 80. We agree with the learned Judge that the signature of the buyer in the 
form of the contracts an important and eesential characteristic of the form and 
although the form may comply with every other requisite, if it fails to comply 
with this important requisite, Viz. that it does not bear the signature of the buyer, 
then the contract canrfot be said to be in the form provided m Appendix (Form 
A) to bye-lew 80.¢ 

The question then arises, what is the effect of a contract being entered into 
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which is not in PA R with a bye-law of the East India Ga Associatio 3 
‘and what is urged by the defendants and what has been strongly pressed befo 

us by Mr. Desai is that the result is to render the contract illegal and unen- 
forceable, and therefore even if the defendants have committed a breach of the 


~~ contract, the plaintiffs are not entitled to any relief on the basia*of these con- 


we 


tracts. Now, from time to time both the State Legislature and the Union Legis- 
lature or the Central Legislature as it was, has attempted to regulate and control 
forward business in various commodities. Apart from the position that obtain- 
ed under the Defence of India Rules, in 1922 Act XIV was passed by the Bombay 
Legislature and s. 5 of that Act provided : 

“Any contract (whether elther party thereto Is a member of the Association or 

not} which is entered into after the date on which the bye~-laws of the Agsociadon 
are sanctioned by the Governor-~in-Councfl and published in the Bombay Government 
Gazette and which contravenes any such bye-law shall be vold” 
The Association there referred to meant the Kast India Cotton Association and 
the provision of the law was the framing of the bye-laws of the Association, 
sanctioning of those bye-laws by the Governor-in-Council, and if the contract 
contravened any of such bye-laws, it was void. That Act was for the purpdse 
of controlling and regulating forward transactions in cotton. Then came Act IV 
of 1932 and s. 8 provided: 

“(1) Save as heremafter provided in this ‘Act, any contract (whether either party 
thereto is a member of a recognised cotton association or not) which is entered into 
after the date on which this Act comes into operation and which is not in accord- 
ance with the bye-laws of any recognised cotton association shall be void.” 

This Act ‘also was passed to provide for the better regulation and, control of 
transactions in cotton in Bombay and the provision in s. 8 is almost identical 
with the provision in s. 5 of the earlier Act, except for a aligMt change in lan- 
guage which is not a change of substance. Then we come to Act LXIV of 1947 
‘with which we are concerned. Undoubtedly, this Act was much wider in its 
scope. It did not deal merely with cotton, but the Act was to apply to any 


‘ gommodity notified and it was intended generally for the control of forward 


contracts and also for prohibition of options and for certain other purposes. 
This Act was applied to cotton on April 1, 1948. The East India Cotton Asso- 
“elation was recognised for the purpose of this Act under s..3, and s. 8 ofethis 
Act corresponds to s. 5 and s. 8 of the two earlier Acts, and ‘what this section 
provides is: 

(1) Every forward contract for the sale or purchase of, or relating to, any goods 
“specified in the notification under sub-section (3) of section 1 which is entered Mto, 
„made or to be performed in any notified’ area -shall be illegal if it is not entered into, 
meade or to be performedt— 

(a) in accordance with such bye-laws, made under section 8 or 7 relating to’ the 


"entering into, making or performance of such contracts, as may be specified in ‘the ` 


bye-laws, or 
- (b) Gi) between members of a recognised association, 
(4) through a member of a recognised association, or ; 

- , (#4) with a member of a recognised association, provided that such member 
‘bes: previously secured the written authority or consent, which shall be in writing if 
‘the bye-laws so provide, of the persons entering into or making the contract, j 
and'no claim of any description in respect of such contraet shall be entertained in any 
cłvil court.” - 

. Then subs. ` (2) provides that 

. “Any person entering into or making such illegal contract shall, on conviction, be 
punishable with imprisonment for a term which may extend to sfx months or with fine 
or with both.” ' . ' 

The contention urged before us by Mr. Desai is*that the contracts in suit aré 
‘not in accordance with the bye-laws of the East India Cotton Association and 
therefore they are illegal. 


n Now, in order to put a proper construction on the een by the Legis- 





í 
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lature in s. 8 it is necessary to turn to an earlier section and that is s. 6, and 
“that section deals with the power of a recognised association to make, add to, vary 
or rescind bye-laws. Sub-section (2), which is without prejudice to the gene 
‘rality of the power conferred upon the association by subs. (1), sets out 
certain paronar matters with regard to which the bye-laws may provide, and 
sub-s. (4) provides: ° 

“The bye-lawa may provide that the contravention of any of the bye-laws bhall— 

(i) make a contract which is entered into, made or is to be performed otherwise 
than in accordance with the bye-law vold or illegal; 

(H) render the member liable to expulsion, suspension, fne or other non-monetary 
penalty.” 
Now, the bye-laws of the East India Cotton Association have not made any 
contract which is entered into, made or to be performed otherwise than in 
accordance with any bye-law void or Ulegal. It will be noticed that the bye- 
law may render a contract void or it may render it illegal, but no such bye-law 
in fact has been passed by the Hast India Cotton Association. Section 7 confers 
upon the Provincial Government power to make bye-laws for all or any of the 
matters specified in g. 6, and Government also has not passed any bye-law ren- 
dering any contract void or illegal. But what is urged by Mr. Desai is that 
although a bye-law may not have been passed by the Agsociation under sg. 6 or 
by Government under 8. 7, rendering the contracts in suit void or illegal by 
reason of their not complying with bye-law 80, even so by reason of s. 8(1) 
itself these contracts have been rendered illegal and unenforceable. Therefore 
we are called upon to construe s. 8 in the light of ss. 6 and 7, and when we turn 
to that section, again the first point which strikes us is the difference in lan- 
guage between s. 8 and a. 5 in the Act XIV of 1922 and s. 8 in Act IV of 1932. 
‘Whereas in these two Acts the contracts were rendered void if they contravened 
any bye-law or were not in accordance with any bye-law, a. 8 of the Act of 1947 
renders only those contracts illegal which are not in accordance with not all 
bye-laws but such bye-laws as may be specified in the bye-laws of the Asso- 
ciation itself. Therefore, it is clear that s. 8 does not render a contract illegal - 
which contravenes or is not in accordance with any byelaw framed by the 
Ageuciation. It draws a distinction between the byelaws, the contravention of 
which would render a contract void or illegal, and the bye-laws, the contraven- 
tion of which will ‘not render a contract void or illegal. 

Now, in order to arrive at a true construction of s> 8(1) we have to ask our- 
selves what are the byelaws, the contravention of which would render the 
contract illegal, because when the Legislature uses the e ‘such bye- 
lawe’’, that expression must be followed by explaining what ‘‘such’’ means, 
and that is explained by what follows, viz. ‘‘as may be specifed in the bye- 
laws." Therefore it is clear that ‘‘as may be specified‘in the bye-laws’’ quali- 
fies ‘‘such bye-laws’’, and the bye-laws, the contravention of which would render 
the contract illegal, are those bye-Jaws which are specified in the bye-laws them- 
selves. This construction runs parallel with what the Legislature has provided 
in s. 6(3) because the Legislature having provided in that section that the 
byelaws may provide that the contravention of any of the byelaws may make 
a contract void or illegal, proceeds to enact s. 8 and provides that if in exercise 
of the power conferred upon an association under s. 6(3) a bye-law has been 
framed which renders any contract illegal, then that contract would be illegal 
under s. 8 with the consequences that are set out in that section. It will be 
noticed, as already pointed out, that s. 6(3) deals with both void ard illegal 
contracts, Section 8 deals only with illegal contracts and it lays down the con- 
sequences of an illagal contract, and the first consequence is that no claim of 
any description in respect of such contract shall be entertained in anv civil 
Conrt, and the other is a pgnal consequence set out in sub-s. (2), which as 
already pointed out genders a person who enters into or makes such an illegal 
contract liable to be convicted and to be punished with a term of imprisonment. 
The other distinction, again of considerable importance, between s. 8 of the Act 
of 1947 and as. 5 and 8 of the two previous Acta will also become noticeable. 
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In both the two earlier Acts the contracts were only rendered void, they werg 
not rendered illegal, and a person entering into a void contract under the two 
earlier Acts did not render himself liable to any penal consequence. Therefore, 
„in construing s. 8 we must bear in mind that we are construing ẹ penal provi- 
~N sion in an Act and we must construe it strictly in favour of the subject so as 
to* bring within the mischief of s, 8 only thoge contracte which the clear and 
unambiguous language of s. 8 can bring within it; and in our opinion on a 
plain grammatical construction of s. 8 it is clear that if there is no bye- 
law framed by the Mast India Cotton Association which renders a contract il- 
legal, that contract cannot be illegal by reason of the provisions of s. 8. Section 
8 must be constroed in the light of s. 6(3) or s. 7, and if there is no byelaw 
“which could be pointed out which renders the contracte we are considering 
illegal, then s. 8 proprio vigore would not render these contracts illegal 

Mr. Desai has suggested one or two constructions of s. 8 which he says we 
must acceptin order to escape the rather startling conclusion that although 
contracts were rendered void under the old Acts, the contracts we are consider- 
ing should be held to be enforceable under the present law. It would be wrong, 
in our opinion, to strain the language of s. 8 in order to render the contracts 
illegal which would be otherwise valid and to render the parties to the contract 
lable to punishment referred to in sub-s. (2) of s. 8. Such a method of con- 
‘struction would not be open to us even if we were dealing with a question. of a 
void contract, much less s0 when we are considering the language of a statute 
which renders a contract illegal, and after having carefully examined the argu- 

‘* ment advanced before us by Mr. Desai we refuse to depart from the plain 
grammatical words used by the Legislature and twist and turn the language of 
the section in order to fit it into a preconceived notion that the Legislature 
intended to render these contracts illegal. What is suggested’ by Mr. Desai is 
that the expression ‘‘as may be specified” refers to entering into, making or 
performing of such contracts and that what the Legislature wanted to make 
clear by using this expression was that the illegality will only attach provided 
the bye-laws relate to entering into, making or performance of the contract. 
If that had been the intention of the Legislature, then that intention was already 
carried out when it enacted ‘‘made under section 6 or 7 relating to the entering 
into, making or performance of such contracts.’ That intention could pave 
been simply expressed by stating, ‘‘in accordance with the bye-laws made under 
section 6 or 7 relating to the entering into, making or performance of such 
‘contracts.’ The tautology suggested by Mr. Desai was entirely unnecessary, 
but uf we were to accept Mr. Desai’s construction, not only we would be holding 

_ the Legislature gnilty of unnecessary tautology, but also we will have to wrench 
the expression ‘‘as may be specified’’ from its proper syntax. There is a comma 
after ‘‘imn accordance with such bye-laws’’, and then comes the parenthetical 
clause ‘‘made under section 6 or 7 relating to the entering into, making or 
performance of such contracts’, and then comes the expression ‘‘ag may be 
specified m the byelaws.’? What Mr. Desai wants to do is to take the expres- 
sion ‘‘aa may be specified’’, which is outside the parenthetical clause, into the 
parenthetical clanss and give the construction to it which he wanta. If it is 
once accepted, as must be accepted, that ‘‘as may be specified’’ qualifies ‘‘such 
-bye-laws’’, then it is clear that it is not the contravention of every bye-law 
which renders the contract illegal, but only such bye-laws as are specified in 

e subs. (1) of s. 8. 

It is then urged by Mr. Desai that it would not be proper for us to hold that 
the Legislature could delegate to an association under s. 6(3) the power to 
declare a partienlar contract illegal. It is the function of the Legislature, which 
it cannot abdicate, to determine whether certain acts or act are illegal and 
should be rendered penal. Now, wa are not here concerned to decide whether 
the power conferred upon the association under s. 6(3) is a proper delegation 
on the part of the Legislature to the association. But we nd it difficult to 
understand what difference there is between the association declaring a parti- 
cular contract illegal and the Legislature accepting that position under s. 8 and 
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providing for the consequences of the illegality, and the Legislature under*s. 8 
declaring that a contract which is not in accordance with the bye-law shall be 
illegal, because even so the framing of the bye-laws would be left to the associa- 
tion, and to that extent there would be as much delegation on Mr. Desai’s read- 
ing of s. 8 asunder the provisions of a. 6($). ° 

Our attention is then drawn to s. 10 which provides for penalty for owning 
or keeping a place used for entering into forward contracts m contravention’ of 
the Act and various acts in aid or abetment of the entering into a forward con- 
tract is rendered illegal and liable to punishment, and it is said by Mr. Desai 
that if s. 10 is any indication of the policy of the Legislature, then we would be 
deféating that policy if we were not to give effect to g. 8 and hold that these 
particular contracts are illegal. It is one thing for the Court to help the Legig- 
lature in achieving a particular social objective, it is very different to hold a 
contract, which is the result of consensus of the parties to it, not only void but 
illegal in order to give effect to the supposed objective that the Legislature had 
at heart. Whatever the construction of s. 10 may be, it cannot be requisitioned 
for the purpose of construing s. 8 so as to render what on its plain terms 18 
ais into illegal, 

t is said that the Bombay Forward Contracts Control Act of 1947 has often 
come before the Courts and Courts have declared the contracts illegal under 
g. 8 and it has never been suggested that s. 8(1) had no application because the 
East India Cotton Association had not framed the necessary byelaw. But 
very often what is assumed by the Bar and accepted by the Court turns out 
erroneous when the basis underlying the assumption is carefully exammed, and 
it was for the first time before Mr. Justice Desai that the assumption unger- 
lying s. 8 was challenged and successfully challenged. We, therefore, agree with 
the learned Judge that on a plain construction of s. 8(2) (a) the contracts in 
guit are not illegal as they do not contravene any bye-laws which are specified 
in the bye-laws of the East India Cotton Association. 

The next contention urged is that these contracts also contravene the provi- 
sion of s. 8(1) (6) (#4). That provision is that when a contract is with a mem- 
ber of a recognised association, the member must previously secure the written 
authority or consent, which shall be in writing if the bye-laws so provide, of 
the person entering into or ing the contract. In this case the plaintiffs are 
not*members of the Hast India Cotton Association, the defendants are, and 
what is urged is that the contract has been entered into without the written 
authority or consent of the plaintiffs. The learned Judge took the view that 
the written authority or consent was necessary only if the bye-laws so provided. 
With respect, we are unable to accept that construction put by the learned 
Judge upon this sub-section. ‘‘If the bye-laws so provide’’ only qualifies ‘which 
shall be in writing”. In other words, the provision requires a written autko- 
rity or consent, and that consent may be oral unless the bye-laws provide that 
it should be in writing. In this case there is no provision for a written con- 
sent in the byelaws. Hven so the oral consent of the other person other than 
the member of the association is still required, and what Mr. Desai says is that 
there is no such oral consent by the plaintiffs forthcoming in this case. Now, 
it ia difficult to understand how a consent can be previously secured in the case 
of a contract. A contract itself contemplates a consensus between parties which 
are sus juris. Without the consent there could be no contract, and whatever 
the meaning of this expression may be, it is clear that when a contract is arrived 
at between a member and a non-member, which contract is not challenged on the ° 
ground of its being obtained by undue influence or fraud or any other factor 
which vitiates the contract, then it is clear that if the consent of the plaintiffs 
was Tequired to thft contract, that consent is implicit in the very fact of the 
plaintiffs and the defendants having entered into this contract. Therefore, in 
our opinion, there is no contr@vention of the provision of a. 8 (1) (B) (#4). 

Therefore, the obj&ction raised by the defendants to these contracts on the 
ond that they*are illegal by reason of s. 8 of the Bombay Forward Contracts 
ntrol Act, 1947, must fail. 


s 
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'It*is rather interesting to note that the Central Act, Act LXXIY of 1952, 
accepts the position in law which according to us is the correct position arising- 
under the Bombay Act which we have been considering. Section 11 confers 
power upon a recognised association to make by-laws and subse. (3) (a@) pro. 
‘vides : . 

“O The bye-laws made under this section may— 

{a) specify the bye-laws the contravention of any of which shall make a con- 
tract entered into otherwise than in accordance with the bye-laws void under sub- 
section (2) of section 15;” 

When we turn to a. 15(2) it provides: 

“Any forward contract in goods entered into in pursuance of sub-section D 

which is in contravention of any of the bye-laws specified in this behalf under clause (a} 
of sub-section (3) of section 11 shall be void—” 
Therefore, by s. 11 referring to s. 15 and B. 15 referring back to s. 11, the posi- 
tion has beep made perfectly clear beyond dispute in this Act. Lf a similar 
reference had been made m s. 6 and s. 8, then no difficulty of construction would 
have arisen, or rather to put it better, it would not have afforded Mr. Desai 
the opportunity of putting forward the contention that he has done, And sub- 
s. (4) of s. 15 is also significant i in view of what we have pointed ont with re- 
gard to s. 8(2)(d) : 

“No member of a recognised aasociation shall, in respect of any goods specified in 

the notification under sub-section (1), enter into any contract on his own account with 
any person other than a member of the recognised association, unless he has secured 
the consent or authority of such person and discloses in the note, memorandum or 
agreement of sale or purchase that he has bought or sold the goods, as the case may 
be, on his own account” 
So this sub-section points out the reason for obtaining the necessary consent 
or authority of the person who is not a member of the association, and in this 
sub-section the expression ‘‘previous consent’’, which we thought was inappro- 
priate in dealing with contracts, has been omitted. 

[The rest of the judgment is not material to the report] 

Decree modified. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


D. A. KOREGAOKAR v. THE STATE OF BOMBAY.* 


Constitution of India, Arts. 320 (3) (c), 311, 323(2)—Bombay Pouce Act (Bom. XXO 
of 1951), Seca. 12A, 14, 19, 25(2), 29, 2/18), 5, 167—City of Bombay Polce Act 
(Bom. IV of 1902), Sec. 3(m), 12(a)~Bombay Public Service Commission (Con- 
sultation) Regulations, 1951, Cl 15t—Provisions of art. 320(3) (c) whether man- 
datory—Non~obserpance of such provisions whether ciliates order passed by Gov- 
ernment dismissing pubic servant—Disciplinary Inquiry started against Inspector 
in police force on November 2, 1953—Imapector replying to show cause notice on 
November 3, 1954—Dismissal order passed by Government on December 8, 1954— 
Case of Inspector not referred to Public Service Commussion under art. 320(3) (c} 
—Whether order of dismissal vitiated by non-compliance with provisions of art. 
320(3) (c). 


The provisions of art. 320 (3) (c) of the Constitution of India are mandatory In 
their character and their non-observance would vitiate any order passed by Gov- 
ernment imposing a penalty upon a public servant. 

Ismail Papamia v. Lab. App. Tribunal, applied. 

Shiva Nandan v. State of W. Benga and Munna Lal Tewary v. Harold R. Scott? 

dissented from. ü : 


* Decided, October d, 1966. O.C.J. Appeal 1 ieee SY Bom... R. 1106. 

No. 48 of 1958 : Miscellaneous No. 47 of 1655. 2 1058) 58 C. W. N. le. 
{See y Government Gazette dated 8 (1954) 50 C. W. N. 260. 

October 18, 1951, Part IV-A, 
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Biswanath Khemka v. King Emperor; Punjab Co-operative Bank. Ltd. v. Com- 

à mismoner of Income-tar, Lahore? and J. K. Gas Plant & Co. Ltd. v. Emperor; 
referred to. 

Quaere: Whether art. 320(3) (c): of the Constitution of India applies to cases 
to which,the proviso to art. 311(2) of the Constitution applies. ~- 

Entry 21 in the Schedule to the Bombay Public Service Commission (Consultation) 
Regulations, 1951, does not deal with actual appointment made of a government ber- 
vant. It deals with the nature or character of the service or post which is excluded 
from the puview of the Public Service Commission, and, therefore, the relevant point 
of time to consider for the purpose of this entry is whether at the material time when 
the question of consultation with the Commission arises the service or post is ane which 
ls excluded fram the purview of the Commission or not. 

Disciplinary inquiry against the petitioner, who was appointed an Inspector in the 
Bombay City Police Force in 1947 by the Commissioner of Police, was started on 
November 2, 1953. On October 8, 1954, after the findings of the inquiry officer were 
submitted, a show cause notice was served upon the petitioner to show cause against 
the punishment proposed to be imposed upon him. The petitioner submitted his reply 
on November 3, 1954, and on December 8, 1954, the Government passed an order of 
dismissal against him. At the time of the order of dismissal the petitioner was holding 
the rank of an Inspector in the police force. On the question whether on the facts of 
the case it was necessary for Government to refer the case of the petitioner to the 
Public Service Commission under art. 320(3) (c) of the Constitution of India:— 

! Held, that as the final order of dismissal was part and parcel of the inquiry which 
started on November 2, 1953, and constituted its ultimate determination, the petitioner's 
substantive right of having his case referred to the Public Service Commision under 
art. 320(3)(c) of the Constitution was vouchsafed to him at the moment of time when 
the inquiry started, and as at that date the petitioner belonged to a service the ap- 
pointment to which was being made by Government and the Government did not refer 
his case to the Commisaion, the petitioner could challenge the order of dismissal on 
the ground that it was vitiated by non-compliance with the provisions of art. 820(3) (c). 


The facts appear in the judgment. 


L. M. Jhavers, for the 7 deri 
M. P. Amin, Advocate eral, with £. L. Dalal, for the respondent. 


e . 

Cuaca C. J. This appeal arises out of a petition filed by the petitioner who 
was a member of the Bombay City Police Force against an order of dismissal 
dated December 8, 1954. On July 21, 1953, a notice was served upon him to 
show cause why he should not be suspended. On July 24, 1953, he submitted 
his reply and he was suspended on July 27, 1953. Charges were furnished to 
him on November 2, 1953, and the charges briefly were, first, that he joined one 
Rebello in engaging in trade in respect of certain watches which had been smug- 
gled into India by Rebello, that he also contracted a debt in respect of these 
watches because although a sum of Rs. 2,510 was due to Rebello he had only 
paid him a sum of Rs. 1,400, and that his whole conduct appearing in these tran- 
sactions was prejudicial and likely to throw discredit on the discipline and re- 
putation of the police force. The second charge was that he was slack in his 
supervision, and the third charge was that he was found in his residence on 
July 16, 1953, smelling of alcohol. On November 19, 1953, the petitioner made 
a representation against the inquiry officer. The inquiry officer was Assistant 
Commissioner Rane. That representation was rejected by Government and tha, 
inquiry went on. On July 18, 1954, the findings of the inquiry officer were 
submitted. On October 8, 1954, a show canse notice was served upon him to 
show cause against the punishment proposed to be imposed. He submitted his 
reply on November 3, 1954, and on December 8, 1954, as already pointed out, 
Government passed an order of dismissal, and at the time of the order of dis- 
missal the petitionar was holding the rank of an Inspector in the police force. 


1 (1045) 7 F.€. R. 99. . 8 (1947) 40 Bom. L. R. 591, F. c. 
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Now, the main ground which was urged before Mr. Justice Coyajee and which 
has been urged before us is that he was dismissed without reference to the Publice 
Service Commission, and what is relied upon is the provision of art. 320(3) of 
the Constitution, and that article provides: 
» “(3) The Union Public Service Commission or the State Public Service Commission, 
as the case may be, shall be consulted—... 

"(c) on all disciplinary matters affecting a person serving under the Government 
of India or the Government of a State in a civil capacity, Including memorials or peti- 
tions relating to such matters”; 


and admittedly Government before passing the order of dismissal did not con- 
gult the Public Service Commission. What was relied upon by Government be- 
fore Mr. Justice Coyajee was a regulation which bad been issued under the 
proviso to this article and that proviso is: 

“Provided that the President as respects the all-India services and also as respects 
other services and posts in connection with the affairs of the Union, and the Governor 
or Rajpram as the case may be, as respects other services and posts in connection 
with the affairs of a State, may make regulations specifying the matters in which either 
generally, or in any particular class of case or in any particular circumstances, it shall 
not be necessary for & Public Service Commission to be consulted.” 

Pursuant to this proviso the Governor made a regulation dated October 11, 1951, 
and cl. 15 of that regulation provides that it shall not be necessary for the Com- 
mission to be consulted in any disciplinary matter relating, among others, to 
the posts and services specified in the Schedule, and item 21 of the Schedule 
provides: “‘All other services and posts to which appointments are made by 
authorities subordinate to Government exeept—’’, and the case of the Govern- 
ment was that this is a service or post to which appointment was made by the 
Commissioner of Police and, therefore, this service was taken out of the purview 
of the Public Service Commission. The petitioner was appointed an Inspector 
in 1947 by the Commissioner of Police; and at one stage the Advocate General 
attempted to contend that if the petitioner was appointed by the Commissioner 
of Polics, then he belonged to a service or post to which appointments were made 
by authorities subordinate to Government. In our opinion, that submission is 

- clearly untenable. Hntry 21 in the Schedule does not deal with actual appoint- 
ment made of a Government servant. It deals with the nature or character,of 
the service or post which is excluded from the purview of the Commission, and, 
therefore, the relevant point of time to consider for the purpose of this entry is 
whether at the material time when the question of consultation with the Public 
Service Commission arises the service or post is one which is excluded from the 
purview of the Commission or not. Even though in 1947 the petitioner himself 
might have been appointed by the Commissioner of Police, the question is 
whether the post of Inspector continued to be a post to which the appointments 
were made by an authority subordinate to Government. 


Now, on this aspect of the case, under Act IV of 1902, which was the earlier 
Police Act, ‘‘subordinate ranks’’ was defined under s. 8(m) as meaning any 
ranks below that of the Deputy Superintendent. Therefore, while this Act was 
in force, an Inspector was a member of the subordinate rank, and a rule was 
framed by the Commissioner of Police under s. 12(a) of this Act by which 
Police Service was divided into two categories for the purpose of appointments, 
viz., Provincial Service and Subordinate Service, and in the Subordinate Service 

e were to be found ‘‘Inspectors’’. Rule 2 dealt with appointments to the cadre 
of Superintendents of Police, which was placed in the Provincial Service. Rule 
3 dealt with appointments to the cadre of Inspectors and it provided that ap- 
pointments to this cadre shall be made by the Commissioner*of Police by pro- 
motion of meritorious officers from the lower ranks of the Greater Bombay 
Police. Therefore, under the old Act and under these rules the position was 
clear that an Inspector belonged to the Subordinate Service and that appoint- 
ments to this cadre was made by the Comminsioner of Police. «When the new 
Act, Act XXII of 1951, was passed, under s. 2(26) an Inspector no longer be- 
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Jonged to the Subordinate ranks because ‘‘subordinate ranks’’ was defindd as 
anembers of the police force below the rank of the Inspector, and the whole argu- 
ment of Mr. Jhavery under this head is that because an Inspector by Act XXII 
of 1951 was made a member of the Provincial Service and ceased to be a ' 
member of the Subordinate Service, therefore his appointment could only be* , 
made by Government and not by the Commissioner of Police. The short answer 
to this submission is that notwithstanding this change in the status of ‘‘Inspec- 
tor’’, r. 3 continued in force and under that rule appointment to the cadre of 
Inspectors had still to be made by the Commissioner of Police. This r. 3 was 
continued under s. 5, the first proviso to which enacts : 
“Provided that— 


(i) the rules or orders governing the recruitment, pay, allowances and other condi- 
tions of service of the members of the Police Force constituted under any of the Acts 
mentioned in Schedule I and deemed to be the members of the Police Force under 
section 3 shall continue in force until altered or cancelled under clause (b)” (Act IV of 
1902 was mentioned in Schedule I), 


and s. 167 also continued in force all rules which had been made under the 
earlier Police Act. Therefore, notwithstanding the repeal of the Act of 1902, 
the rules made under that Act continued in force and one of those rules was 
r. 3 to which reference has been made. Therefore, it is under this rule that 
the Commissioner of Police was competent to make the appointment of Inspec- 
tora. 


The Police Act of 1951 was amended by Act XXVIII of 1954 and s. 12A 
was incorporated in that Act and that section provides: 


“Subject to the general or special orders of the State Government the Commis- 
sioner for the area for which he is appointed and the Inspector General for other areas 
shall appoint Inspectors.” 

This section has given support to Mr. Jhavery’s contention that prior to the - 
enactment of this section the Commissioner of Police had no authority to ap- 
point Inspectors, and in this connection attention is also drawn to certain 
other sections which were also altered by Act K XVII of 1954 which enacted 
s. IAA. Under s. 14, which deals with certificate of appointment, prior to the - 
Act XXVUI of 1954 every police officer below the grade of Inspector had to 
recfive a certificate in the form provided in Schedule II, and by Act XXVII 
of 1954 an Insptetor was included in this section for the purpose of receiving 
a certificate. Under the proviso to s. 19 if the police officer is an officer below 
the grade of an Inspector, the District Magistrate may report his conduct to the 
Inspector General, and by Act XXVIII of 1954 an amendment was effected to 
the effect, ‘‘of a grade higher than that of an Inspector.’’ The power to punish 
an Inspector was conferred upon the Inspector General, the Commissioner and 
the Deputy Inspector General under sub-s. (2) of s. 25, and under a. 29, which 
deals with conditions under which a police officer may resign, an Inspector was 
included in the police officers for this purpose by Act XXVIII of 1954. From 
all these provisions Mr. Jhavery wanted to submit that it is only when Act 
XX VIM of 1954 was passed that power was conferred upon the Commissioner 
of Police to appoint an Inspector. As we have already indicated, these legis- 
lative changes, whatever their object, could nut possibly affect the validity of 
r. 3 under which the Commissioner of Police could make the appomtment of 
an Inspector, and so long as that rule stood, the Commissioner of Police had 
the power. Mr. Jhavery has raised a query that if that rule stood, it was un- ° 
necessary to make these legislative changes in the Act of 1954. Very often 
legislative changes are made for greater caution and to restate clearly the 
position in law. Bht these arguments have become rather academic because at 
a late stage Government produced a resolution passed on December 20, 1952, 
and by this resolution the Gévernor cancelled the order of November 17, 1938, 
in go far as it authorised the Commissioner of Police, Bombay, to make appoint- 
ments to the posts of Inspector of Police. Therefore, it is now clear that after 
¢his resolution was passed the Commissioner of Police had no authority to make 
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the dppointment of Inspectors and this authority was only conferred upon the 
Commissioner of Police when Act XXVIII of 1954 came into force, which was 
on April 12, 1954. Therefore, between December 20, 1952, and April 12, 1954, 
' only Government could make the appointment of Inspectors and, there-. 
~ ‘tore, during that period the regulation to which we have just referred would 
not apply to the post of an Inspector as that post was not a post to which ap- 
pointment could be made by an authority subordinate to Government. 

If that be the position, then it is submitted on behalf of the petitioner that 
the order of dismissal cannot be sustained because no consultation was held 
with the Public Service Commission as required by art. 320(3). Two answers 
have been given by the Advocata General to this contention. Both raise ques- 
tions of considerable importance and they must be carefully dealt with. The 
first answer ig that the provision with regard to the consulting of the Public 
Service Commission contained in art. 320(3) is directory and not mandatory, 
and the other answer given is that even if it was mandatory, under cl. 11 of 
the regulation dated October 11, 1951, it ig not necessary for the Commission 
to be consulted until-the case is ready for final decision and if Government 
propoaeg to impose any other penalty other than the penalty of censure, with- 

olding an increment or promotion, or placing an officer under suspension, and 
therefore what is urged is that the proper time for consulting the Commission 
was after the reply to the show cause notice had been submitted by the peti- 
tioner, which was on November 3, 1954, and it was only after that reply had 
been submitted that the case would be ready for final decision, and before the 
final order was passed, viz. the order of dismissal, it would be incumbent upon 
Government to consult the Commission, and therefore it is said that at that 
relevant date Act XXVIII of 1954 had already come into force and the service 
to which the petitioner belonged was a service to which appointments were 
made by authorities subordinate to Government, and therefore that service 
was excluded from the purview of Government and it was not necessary td 
consult the Commission. a 

Turning to the first contention of the Advocate General, we must first look 
at the scheme of the Constitution with regard to public services. Part XIV 
deals with services under the Union and the States and Chap. I of that Part 
Ig entitled ‘‘Services’’, That Part contains important safeguards for the sger- 
vices and one of the most important safeguards is contained‘in art. 311 wHich 
ensures to the member of a civil service the right that he shall not be dismiased 
or removed by an authority subordinate to that by which he was ‘appointed and 
_ also that he shall not be dismissed or removed or reduced in rank until he has 
` been given a reasonable opportunity of showing cause against the action pro- 
posed to be taken in regard to him. Chapter IT of that Part deals with Public 
Service Commissions. It is clear from the provisions of this Chapter that our 
Constitution makers were most anxious to ensure to the civil services of the’ 
country security and fairplay and they were equally anxious by setting up 
independent Public Service Commissions to see that there was proper recruit- 
ment to the services and that in all matters affecting the services they should 
be consulted by Government. It is in the light of this objective that we 
must consider the provisions of art. 320(3). Undoubtedly, although the 
language used in this article is the language of obligation, viz. ‘‘shall 
be consulted’’, it is true that if the context go requires, ‘‘shall’’ can 
bé construed as ‘‘may’’. In other words, notwithstanding the language 
of obligation it is open to the Court to come to the conclusion that the 
provision in this article is directory in its nature and not mandatory. 
The books are full of casea where ‘‘shall’’ is construed ag ‘‘may.’’ Pri- 
marily it must depend upon the context in which the word ‘‘shall’’ is used, 
and therefore authorities construing this expression in different contexts are 
of not much assistance to us in construing this ‘expression in this particular 
context. The question that we have to consider is, lookihg to the scheme of 
the Constitution, looking to the object that the Constitution*had in mind in 
safeguarding the rights of the services, could it be said that the provision with 
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regard to consulting the Public Service Commission with regard to disciplihary 
matters affecting a civil servant was only directory, or whether the Constitu- 
tion required that this a provision was mandatory and could be en- 
forced by proper proceedings in a Conrt of law. , 

It is said bat all that art. 320(3) requires is to consult the Public Service’ j 
Commission, the opinion given by the Public Service Commission on that gis- 
eiplnary matter is not binding upon the Government, and even in this case 
if the Publie Service Commission had been consulted, whatever opinion the 
Commission might have expressed, it would have been open to Government 
to pass an order of dismissal. It is, therefore, urged that the failure to merely 
consult an authority whose opinion or decision is in no way binding, cannot 
vitiate the order of dismissal] which the Government was competent to pass, 
under the provisions of the Constitution. It is said that if proper safeguard 
has been afforded to the civil servant, if art. 811 has been complied with, then 
it is not open to the servant to make a grievance of the fact that the Publie 
Service Commission has not been consulted and theréfore the final order passed 
by Government is open to challenge. Even if under art. 320(3) the only right 
that the public servant had was to have the Public Service Commission consult- 
ed before disciplinary action was taken against him, in our opinion it is an 
important and substantial right. Apart from anything else, evan mere consul- 
tation must result in Government considering the opinion of an important, 
independent and impartial authority like the Public Service Commission, and 
we refuse to believe that any Government would not be influenced by the 
opinion formed by the Public Sarvice Commission with regard to the case of 
any particular public servant. In this very case, if the Public Service Com- 
mission had been consulted, it would have been open to the Public Service 
Commission to take the view that the charge of misconduct had not been esta- 
blished, or that the benefit of the doubt should be given to the petitioner, or 
that the penalty sought to be imposed was much too severe. It is true that 
Government would not have bean bound by the opinion of the Publie Service 
Commission, but the Government would have passed the ultimate order and 
come to its final decision after considering the opinion of the Public Service 
Commission. “How important the Constitution makers themselves considered 
that right to be is clear from certain other provisions of art. 320. Although 
it & open to Government to make regulations under the proviso to art. $20(3) 
which would entitle the Government to withdraw certain classes of cases from 
the purview of the Public Service Commission, cl. (5) of art. 320 requires that. 
these regulations 

“ ..shall be laid for not lesa than fourteen days before each House of Paria- 
ment or the House or each House of the Legislature of the Stete, as the case may 
be, as soon as possible after they are made, and shall be subject io such modifications, 
whether by way of repeal or amendment, as both Houses of Parliament or the House 
or both Houses of the Legislature of the State may make during the session in which 
they are so laid.” 

Therefore, the question as to whether a certam matter should be within the 
purview of the Public Service Commission or not, or whether a certain class 
of service should be within its purview or not, is not left to the absolute arbi- 
trary discretion of Government. The Legislature has been given the power to 
amend or even repeal any regulation made by Government for the purpose of 
excluding any matter from the purview of the Public Service Commission. The 
Constitution also considers a difference by Government from the opinion ex- ° 
pressed by the Public Service Commission as a serious matter, and therefore 
under art. 323(2). where the advice of the Commission is not accepted, it is 
incumbent upon the Government to lay before the Legislature the reasona for 
such non-aceceptance. Therefore, Government must consider very carefully and 
very seriously befoze it makes up ita mind not to accept the advice tendered 
to it by the Co ion with regard to the various matters embodied im art. 
820. Therefore, in our opinion, this particular right conferred upon the pub- 
lic servant is not to be considered any less important than the right conferred 
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upon*him under art. 811. Whereas art. 311 gives him the right to defend him- 

self against any charge preferred against him, and whereas that article ensures ° 
to him that proper opportunity will be given of showing cause against the 

action proposed to be taken in regard to him, art. 320 interposes between him 

and the Government an impartial, responsible and independent authority which 

should be consulted and whose advice should be taken by Government before 
Government as employer takes action against the servant. 

Now, if we are right in the view that we take as to the nature of the pro- 
vision contained im art. 320(3)(c) and as to the right it confers upon the pub- 
lie servant, then it is not difficult to take the view that the provision contained 
in Di to this right should be held to be mandatory in its nature and not 
merely directory. Various reasons have been suggested by the Advocate 
General as to why we should not adopt this construction of the expression used 
by the Legislature, and we will proceed to examine these reagons. The first 
and foremost is that the expression ‘‘shall be consulted’’ used in art. 320(3) 
governs not only sub-ci. (c) but the other sub-clauses in that article, viz. (2). 
(6), (d) and (e), and the Advocate General was at pains to point out to us 
that the provisions with regard to sub-cls. (a), (b), (d) and (8) must in their 
very nature be directory and not mandatory, and what was urged is that if 
the provisions with regard to sub-cls. (a) (b), (d) and (6) are directory, then 
by a proper canon of construction we must construe the provision with regard 
to sub-cl. (c) also as directory and not mandatory. Now, there are two answers 
to this argument. The first is that we are not called upon on this petition to 
decide whether the consultation of the Public Service Commission with regard to 
matters contained in sub-cls. (a), (b), (d@) and (4) are mandatory or directory. 
It will be wrong, in our opinion, by a mere side-wind to decide this important 
question. That question will be decided when it arises and when full and proper 
arguments have been submitted to us by both sides on this aspect of the matter. 
The other answer is that these matters enumerated in sub-cls. (a), (b), (©), (d) 
and (¢) are not inter-related, nor do they constitute parta of the same topic or 
subject, and it would have been quite competant to the Constitution makers, 
instead. of drafting art. 320(3) by making the expression ‘‘shall be consulted’? 
apply to all the sub-clauses, to have either incorporated the expression ‘‘shall be 
consulted’’ in each of these sub-clauses, or even to have had separate articles with 
regard to these matters. Therefore, the ordinary rule of construction that win 
the Legislature uses one expression in cone part of a section, that expression 
should be construed in the same way when used in any other part of the section, 
strictly does not apply to the provisions of art. 320(3). As we said before, whether 
the consultation is obligatory or not, whether the expression ‘‘shall’’ is mandatory 
or directory must depend upon the context in which this expression is used, and ag 
the context of sub-cls. (a), (b), (c), (d) and (6) is different, it would depend 
upon e consideration of that context as to whether it is obligatory upon Govern- 
ment to consult the Public Service Commission not only with regard to sub-cl. 
(c) but also with regard to sub-els. (a), (b), (d) and (e). 

It is then said that the expression ‘‘shall be consulted”’ is a positive injunction 
differing from a negative injunction, as for instance embodied in art. 811 (1), 
and what is urged is that when obligation is expressed in positive language, that 
obligation is weaker than when it is expressed in negative language. Very likely 
the Advocate General is right, but it does not mean that the Legislature cannot 
incorporate in a statute or in a Constitution a provisiom mandatory in character 
*by expressing it in the form of a positive injunction rather than in the form of 
a negative injunction. Some point was sought to be made, and we are afraid 
we have not been able to appreciate it, as to the difference bgtween the expres- 
sion “‘the Public Service Commission shall be consulted?’ and the expression 
‘‘the Government shall consult the Publie Service Commission” and some sort 
of subtle distinction was sought to be made between ‘these two expressions. The 
only difference that we can see ig that one is the use of the fective voice and the 
other is the use of the passive voice. Apart from that there doef not seem to be 
much difference. The real fact of the matter is that the construction must de 
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pend not so much in the expression used, whether it is ‘‘shall’’, whether it ia 
negative in from or positive in form, active in voice or passive in voice, as tha 
nature of the injuction and the subject-matter to which that injunction applies, 
and as we have said in Ismail Papamia v. Lab. App. Tribunal,’ one of the impor- 
tant tests that must always be employed in order to determine whether a pro^ , 
vision 18 mandatory or directory in character is to consider whether the pon- 
compliance of a particular provision causes inconvenience or injustice, and if it 
does, then the Court would say that that provision must be complied with and 
that it is obligatory in its character. Applying that test here, there cannot be 
the slightest doubt in our minds that the non-compliance of the salutary provision 
contaimed in art. $20(3) (c) is likely to cause injustice to a public servant. As 
we have pointed out, the failure on the part of the Government to obtain the 
advice of the Public Service Commission may seriously and prejadicially affect 
the interesta of the public servant. In that case we also laid down another 
test and that was that the Court will not construe a provision as mandatory 
in its character if that is likely to defeat the object of the Legislature. In this 
case, far from the object of the Constitution makers being defeated by our 
construing art. 820(3)(c) as mandatory in its character, in our opinion it would 
advance the object which the Constitution makers had in making various pro- 
visions with regard to safeguarding the rights of public servants. 

Our attention was then drawn to the provisos to art. 311. These three pro- 
visos deal with cases where it is not incumbent upon Government to afford to the 
public servant the rights contained in art. 311(4). One of them, for instance, 
deals with the case of the security of the State where it may not be expedient 
to give to the person concerned a reasonable opportunity of showing cause, and 
the Advocate General’s argument is that if we look upon art. 320(3)(c) as man- 
datory in its character, then this rather startling result will follow that even 
though in the interest of the security of the State a public servant may not be 
given a reasonable opportunity of showing cause against the action proposed to be 
taken in regard to him, still Government would be bound to consult the Public 
Service Commission before action could be taken against the servant concerned. 
It may be open to argument—and we expres no opinion—whether art. 320(3) (c) 
applies to cases to which the proviso to art. 311(2) apples. But whether art. 
320 (3) (c) applies or not, it has no bearing on the question that we have to 
consider whether’ the provisions of art. 320 (3) (c) are mandatory or directory. 
Uf art. 820 (3) (ce) does not apply to the case covered by the proviso to art. 311 
(2), it is immaterial whether the provisions are mandatory or directory. If the 
provisions of art. 820 (3) (c) do apply, then we have still to consider whether 
those provisions are mandatory or directory. 


Our attention was drawn by the Advocate General to certain decisions which 
according to him should help us to correctly construe the provisions of art. 320 
(3) (c), and the first decision on which reliance was placed was a decision of 
the Federal Court reported in Btswanath Khemka v. King Emperor®. The 
Federal Court was considering s. 256 of the Government of India Act which 
provided that before magisterial powers or enhanced. magisterial powers can be 
conferred upon a person, the Chief Presidency Magistrate has to be consulted, 
and the Federal Court held that this provision was directory and not mandatory, 
and the reason why the Federal Court came to that conclusion is given by Mr. 
Justice Zafrulla Khan (p. 102): 

u Tt seems to us that any other view would lead in many cases to results, 
which could not have been intended by Parliament and would entail general incon- 
venience and injustice to persons who have no control over those entrusted with the 
duty of making refbmmendation for the grant of magisterial powers:.../ 

Tt is difficult to understand how non-compliance with the provisions of this 
section can possibly-cause ifjustice to any party appearing before a Magistrate 
appointed without complying with the provisions of s. 256. Quite clearly s. 
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_ 256 *was procedural in character and conferred no substantive right upon any 
party. Í l . 
_ ‘Phen reliance is placed on two decisions of the Calcutta High Court which has 
_ considered this vary provision and come to the conclusion that it is directory in 
character and not mandatory. The first is a Judgment of Mr. Justice Das and 
` Mr. Justice Mookerjee in Shiva Nandan v. State of W. Bengal.’ The main res- 
‘son why this bench came to the conclusion that the provisions of art. 820(3) (e) 
were not mandatory was that the article required consultation with the Public 
Service Commission and it assumed that the advice given by the Public Service 
Commission may not be accepted in certain cases, and from that the Court 
inferred that failure to comply with the direction in this article need not render 
‘the disciplinary proceedings inoperative. Now, we have pointed out that not- 
withstanding the fact that the Publie Service Commission’s advice may not be 
accepted, consultation with the Public Service Commission in itself affords an 
- Important right to the public servant. As a matter of fact the reason given in 
, this Judgmefht for coming to the conclusion has not been accepted in a later 
judgment of the Caleutta High Court in Munna Lal Tewary v. Harold R. Scott.* 
That is the judgment of the learned Chief Justice Chakravartty and Mr. 
-Justice Lahiri. Jt is a very carefully considered judgment by the learned 
Chief Justice, but with very great respect we are unable to accept the 
reasons- which led the learned Chief Justice to come to the conclu- 
sion that the provisions of art. 820(3)(c) were directory and not mandatory 
in character. The learned Chief Justice at p. 271 concedes: 
: “...1 can see no necessary conflict between the provision for a consultation 
being mandatory and the advice given by the authority consulted not being binding.” 
. Then the learned Chief Justice points out at p. 273 that the article itself gives 
liberty to the President and the Governora to exempt themselves from its 
operation by regulations framed by themselves. The learned Chief Justice ob- 
Bervea (p. 278) :. 
“,..A mandate which leaves it open to the mandated person to carry or not 
to carry out the mandate according to his pleasure or discretion cannot be a man- 
, date, properly so called at all.” 
Now, in making this observation, with respect, the learned Chief Justice has over- 
looked the provisions of art. 320(5). "The mandate cannot be carried out at 
the pleasure or discretion of Government. The Legislature ts there to confrol 
the exarcise of the mandate by the executive. Then further on the learned 
‘Chief Justice observes (p. 273) : 
“,..the fact that a particular provision is directory does not mean that K can 
be followed or not followed just as one pleases. ‘It means merely that whereas in the 
case of a mandatory provision, strict compliance with every letter af the law Js neces- 
vary and abeence of such compliance will invalidate the act, in the case of a directory 
X: provision, substantial compliance is sufficient and even where there is no compliance 
> at all, the act is not invalidated by such non-compliance alone.” 
Now, if even substantial compliance is not necessary, then it is difficnit to 
. understand how Government can ever be compelled to carry out the provisions 
„of art. 320(3)(c). We are not in the realm of morality, nor are we con- 
eerned with moral obligations. We are concerned with legal obligations. The 
‘question is whether the Government is under a Jegal obligation under art. 
820(3) (c) to consult the Publie Service Commission, and if they fail to dis 
chargo their legal obligation, then the Courts will be in a position to compel 
Government to discharge their obligations, Then the learned Chief Justice 
goes on to observe (p. 273): i 
“...It does not mean that where a provision is directory, the persons or autho- 
rites to whom it applies can make a habit of disregarding it on the ground that they 
‘are’ not imperatively required to follow it and can fojlow or not follow it as they 
choose. It is because the Constitution expects the President andthe Governors of the 
“States to consult the Public Service Commission in cases covered py Article 320(3) 
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and because it assumes that normally and except in the case of an oversight? they 
-will follow the provisions of the Article that a spectfic power is given to make consul- 


framing regulations in that behalf.” a 
Again, with” respect, even if Government were to make a habit of not cont 
salting the Public Service Commission, it is difficult to understand how Govern- 
ment could be shaken out of that habit, nor do we understand this great con- 
fidence in the Government doing the right thing under the Constitntion. Un- 
doubtedly we do expect Government to do the right thing, but the Constitution 
has provided specific machinery to sea that Government does the right thing 
and does not deviate from certain principles or standards laid down in the 
Constitution. If that were not go, it would be unnecessary to provide for fun- 
damental rights, to provide for a judiciary, and to provide for the judiciary 
ensuring to the citizen his rights against Government and the executive. There- 
fore, the Constitution is not based on the expectation that Government would 
do the right thing, without embodying spocific mandatory provisions, 
The learned Chief Justice has been considerably influenced in coming 
‘to the conclusion that he did by holding that the provisions of art. 
320(5) are directory and not mandatory in nature. In the first place. 
we are not prepared to assume or to agree, with respect, with the learn- 
ed Chief Justice that the provisions of art. 320(5) are not mandatory. The 
reason why the learned Chief Justice feels that the provisions of art $20(5) 
are not mandatory is that the regulations would come into force before they 
were laid before the Legislature and therefore the learned Chief Justice as- 
sumes that by reason of that it was not obligatory upon Government to place 
these regulations before the Legislature. Now, even though the regulations 
may come into operation before they are placed before the Legislature, that 
does not in any way detract from the duty and obligation of’ Government to 
place these regulations before the Legislature, and it would be diffleult for 
Government to resist an application on the part of any person to compel 
‘Government to place these regulations before the Legislature if the Govern- 
ment failed to carry out its duty under art. 820(5). The learned Chief Justice 
winds up his judgment by saying (p. 277): oe ss 
“Since clause (5) is itself directory, it cannot require the construction of clause 
(399 as directory, otherwise suggested, to be modified and one must come to the con- 
clusion that all parts of the provision relating to consultation with the Public Service 
‘Commission as also those provisions, taken es a whole, cannot be construed to be 
of a mandatory character.” l . 
.Therefore, again with very great respect, the whole judgment of the learned 
Chief Justice ja coloured by his view that the provision with regard to the ob- 
ligation of Government to place regulations under el. (5) before the Legis- 
lature is directory and not mandatory in character. If that assumption is’ 
not justified, then the assumption that the provisions of art. 820(3)(c) is also ° 
directory is equally unjustified. : 

The next decision relied on is Punjab Co-operative Bank, Lid. v. Commis- 
stoner of Income-taz, Lahore.’ The Privy Council there was construing s. 205 
of the Government of India Act which dealt with a certificate to be given by 
the High Court to the effect that a case involved a substantial question of Jaw 
as to the interpretation of the Act, in order to enable the appellant to prefer 
a direct appeal to the Federal Court, and the Privy Council held that the pro- 
visions of this section, which cast a duty on every High Court in British India® 
to consider in every case whether or not any buch question was involved and 
‘on its own motiog to give a certificate accordingly, was directory and not man- 
` datory in character, and Viscount Mangham at p. 377 points out: 

, “...the duty is imposed on the Judges for the purpose of ensuring that, if the 
case involves the question of law, the High Court will carry out the inien- 
‘tion of the section by giving a certificate which will ensure that the appeal, if any, 
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shall*be to the Federal Court; but there is no condition precedent imposed on an 
appeal to His Majesty in Council in the absence of a certificate. The responsible per” 
sons in this case the Judges of the High Court may be “blameable”—es Lord Black- 
burn observed in the instructive case of Justices of Middleser v. The Queen —but third 
‘parties have nothing to do with that.” 3 
So,this was a case which, while it cast a duty upon the Judges of the High 
Court to carry ont a certain direction, the ing out or the failure to carry 
out the direction did not in any way affect as right or interest of a third 
party, and it is because of this that the Privy Council came to the conclusion 
that the provisions of this section were directory and not mandatory. 
Reliance was also placed on the decision of J. K. Gas Plant & Co. Ltd. v. 
Emperor,? and the question that the Federal Court in that case had to con- 
sider was the manner and form in which an order of the Governor- 
General-m-Couneil should be expressly given, and for that purpose s. 40(1) 
of the Government of India Act was considered and it was held that the pro- 
visions of that section were not mandatory. Now, subs. (2) dealt with the 
business of the Governor-General-in-Council and obviously the section was_pro- 
cedural in character and did not deal with any substantive rights. But what has 
been.relied upon by the Advocate General is the observation of the learned 
Chief Justice Spens at p. 596 where the learned Chief Justice gays: 

“That this is the right view is in our judgment strongly reinforced by a consi- 
deration of sub-a. (2) of the same section which is clearly not a mandatory provialon. 
In such context it would be surprising to find one independent mandatory provision.” 
The Advocate General says that just as the Federal Court in construing sub- 
s. (1) of s. 40 considered whether subs. (2) was mandatory or directory, so 
also we should consider the various sub-cls. of art. 320(3) in order to determine 
whether sub-cL (c) is mandatory or directory in its nature. Now, what the 
Advocate General overlooks is that the Federal Court first held s. 40(1) to be 
directory after considering the language used by Parliament and the subject 
matter of that sub-section. It is only after deciding it that for the purpose of 
farther reinforcing this conclusion they considered the provisions of sub-s. (2). 
The Advocate General wants us to reverse that process and wants us to con- 
sider the provisions of art. 320(3) (a), (b), (d) and (e) in order to determine 
whether the provisions of cl. (3)(c) are mandatory or directory in nature. e 

Having given our very careful consideration to all the contentions put for- 
ward by the Advocate General, we are of opinion that the provisions of art. 
820(3)(c) are mandatory in their character and their non-observance must 
vitiate any order passed by Government imposing a penalty upon a public 
servant. In fairness to Government we must point out that Government itself 
has never taken the view that it is not obligatory upon it to refer matters to 
the Public Service Commission in cases to which art. 320(3) applies and which 
have not been withdrawn from the purview of the Public Service Commission 
by reason of the regulations made under the proviso. In this case also Govern- 
ment would have referred the case of the petitioner to the Public Service Com- 


, mission, but it took the view that inasmuch as the petitioner was appointed by 


the Commissioner of Police and also at the relevant date the appointment of 
Inspectors was by the Commissioner of Police, the Government was not bound 
to refer the case of the petitioner by reason of the regulation made by it. 

The next question that we have to consider is as to.whether on the facts of 


ethis case it was necessary for Government to refer the case of the, petitioner to 


the Public Service Commission. What is urged by the Advocate General is 
that the relevant date for this purpose was some time before December 8, 1954, 
‘when the order of dismissal was passed. He says that the Show cause notice 
was issued on October 8, 1954, the reply of the petitioner was submitted on 
November 3, 1954, and it was only after the reply was submitted that the 
Government could consult the Public Service Commissioneand place all the 
materials before it. Therefore, on that date as a. 12A was alweady in force, 
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having come into force on April 12, 1954, the petitioner belonged to a service, 
Appomtment to which was made by the Commissioner of Police, an authority 
subordinate to Government, therefore the case of the petitioner need not be 
referred to the Publie Service Commission. Now, in this case the disciplinary 
inquiry against the petitioner started on November 2, 1953. The order of dis- 
missa] passed on December 8, 1954, was the culmination of these proceedings. 
When the proceedings started, in view of what we have already held, the peti- 
toner was entitled to the safeguard of having his case referred to the Public 
Service Commission under art. 320(3)(c). If this safeguard can be looked 
upon as a substantive right, then that substantive right cannot be taken away 
from the petitioner by any subsequent legislation which changed the nature of 
the service to the detriment and prejudice of the petitioner. 

Now, if we are right in the conclusion to which we have come with regard 
to the provisions of art. 320(3) (c) being mandatory, then it is clear that the 
safeguard with regard to consultation with the Public Service, Commission 
afforded by the Constitution is not procedural in character but is a matter of 
substance, and if it is a matter of substance then a right with regard to that 
matier accrued to the petitioner as soon as the inquiry started on November 
2, 1953, and the petitioner cannot be divested of that right by any subsequent 
alteration in the law unless the Legislature expressly makes the legislation 
retrospective so as to deprive a person of his vested right. It is not suggested 
that s. 12A. is retrospective in that sense. Therefore, unless the safeguard to 
which the petitioner was entitled on November 2, 1963, ig purely procedural 
in character, the provisions of s. 12A cannot deprive him of that safeguard. 
The Advocate General says that notwithstanding the inquiry Government 
might have taken no action and it is only when the show cause notice was issued 
on October 8, 1954, or at the latest when the reply was received on November 
3, 1954, that Government made up its mind to pass the order of dismissal, and 
accordng to the Advocate General it was only then that it could be gaid that the 
petitioner had the right to have his matter referred to the Publie Service Com- 
mission. Jn our opinion, that is an erroneous way of looking at the matter. 
The question 1s not what order ultimately could have been passed by Govern- 
ment. Government might have passed the order of dismissal or might have 
held that the petitioner was not guilty of misconduct and might have taken no 
action against him: But the relevant question is whether the final order, what- 
ever its nature, is part and parcel of the inquiry which started on November 2, 
1953, and constitutes its ultimate determination. If that be the true position, 
then the safeguard with regard to the consultation of the Public Service Com- 
mission was vouchsafed to the petitioner at the moment of time when ths mquiry 
started. It could not be said that he became entitled to that safeguard at any 
intermediate stage between the commencement of the inquiry and the order of dis- 
missal. Therefore, in our opnion, the relevant date to consider for this discussion 
is November 2, 1953. Did the petitioner at that date belong to a service, the ap- 
pomtment to which was being made by Government. If he did belong to such ser- 
vice, then his case had to be referred under art. 320 (3) (c) to the Publie Service 
Commission, and if Government did not refer his case to the Publie Service 
Commission, then any order it passed to his prejudice could be successfully chall- 
enged. As the petitioner admittedly on November 2, 1958, belonged to a service 
where appointment was to be made by Government and as admittedly his case 
was not referred to the Public Service Commission, in our opinion, the petition 
must succeed to the extent that the petitioner has challanged the order of dismis- 
gal on the ground that it is vitiated by non-compliance with the provisions of art. 
320(3) (0). 

Mr. Jhavery has ‘also urged certain other points on this petition and we must 
briefly deal with them and dispose of them. In our opinion there is no substance 
in any of the other contention# put forward by Mr. Jhavery. ‘The first contention 
is that the petitioner*has not trad a fair trial at the hands of the inquiry officer, 
‘Rane, and the rather curious suggestion is‘made that because Rane moved the 
‘Commissioner of Police, who in his turn moved the Government to order an in- 
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quiry, Rane was disqualified trom acting as inquiry officer. Now, it is not seriously 
suggested that Rane had any interest in giving a finding against the petitioner 
nor ia it suggested that Rane was to benefit in any way by a finding that the 
petitioner was guilty of misconduct, nor is it urged or can be urged that Rane 
y ‘had already made up his mind that the petitioner was guilty of the charges 
which were framed against him. The mere fact that an offieer holds a preli- 
Ininary inquiry and comes to a prima facia conclusion does not disqualify him 
from acting as an inquiry officer, go long as he conducts the inquiry in a jndi- 
cial manner. - On the question of the fair trial it has been strongly urged that 
Rane held the petitioner guilty on the third charge merely because he accepted 
the word of his superior Deputy Commissioner Pant against all the other evi- 
dence in the case. On this point the facta briefly are that there was a raid 
on the residence of the petitioner on July 16, 1952, by Deputy Commissioner 
Pant. Deputy Commiasioner Pant was accompanied by Inspector Ballantine 
and they both asked the petitioner to blow out his breath and they came to 
the ‘conclusion that he was amelling of alcohol. The case of the petitioner was 
not that he was not amelling of alcohol, but that he had taken medicinal pre- 
parations under the directions of a medical practitioner. It was the case of 
Government that the petitioner had confessed to Deputy Commissioner Pant 
that he had taken brandy on that day and Pant gave evidence with regard to 
this confession before the inquiry officer, and the whole of Mr. Jhavery’s con- 
tention is that Rane overlooked all the other factors in the case and convicted 
the petitioner merely on the alleged confession made by him to Pant, and the 
reason why Rane accepted the evidence of Pant, as already pointed out, was 
that he was a superior officer. Now, there is no rule of evidence which we are 
aware of which compels a tribunal to disbelieve a superior officer if that supe 
rior officer comes to give evidence before it, and Rane cannot be convicted of 
partiality merely because he preferred the testimony of Pant to the other cir- 
cumstances on which the petitioner relied. The case ultimately turned on the 
appreciation of the evidence, and as we have so often pointed ont in these mat- 
terg We are exercising a limited jurisdiction and it ig not for us to say whether 
Assistant Commissioner Rane was right in accepting the testimony of Deputy 
Commissioner Pant with regard to the petitioner’s confeagion or not. 

‘It is then gaid that with regard to the second charge which referred to slack- 
ness in supervision, the inquiry officer came to e conclusion against the peti- 
tioner, again for the reason that Pant was involved in the matter, and what is 
pointed out is that there was a raid by the Anti-Corruption Branch on certain 
premises suspected of gaming and it was because of this and because Pant’s 
attention was drawn to this raid that a charge was trumped up against the 
petitioner that he had been slack in his duty in raiding places where i 
was going on, and Mr. Jhavery has relied on a passage in the finding of the 
inquiry officer to the following effect: 

- ‘ “I am sure ff he had earnestly concentrated on the places mentioned at ttem No. 1 
in exh. E with all these resources, the Anti-Corruption Branch would not’ have been 
able to carry out the raid on that place and he would not have been required to face 
this charge.” ; i 
It is entirely misreading thik passage to suggest that the only reason for the con- 
vietion of the petitioner on this charge was this raid by the Anti-Corruption 
Branch. What the inquiry officer points out is that it is this raid which brought 
' to light the slackness and inefflciency of the petitioner. Whether he was right 
or wrong in that conclusion is another matter, with which we are not concerned. 
An argument was alao advanced before us that the inquiry officer was not 
competent to try the first charge which dealt with the contracting of a debt by 
‘the petitioner. and contravening the provisions of r. 23 of the rules made by 
the Commissioner of Police. It is said that this charge could only be tried by 
‘thé Commissioner of Police under the rules franfed under the Police Act and 
the petitioner could not’ be tried under the Civil Service “Rules on this charge. 
‘It is said that contracting a debt is not constituted a misc&nduct under the 
-Civil Service Rules, and therefore, if the inquiry was under the Civil Service 
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Rules, the fact of contracting a debt cannot constitute misconduct. Now, if 
tontracting a debt under the circumstances mentioned in the charge constitutes 
a contravention of a Police Order, then clearly it is misconduct. The Civil 
Service Rules do not enumerate all cases of misconduct, and it is difficult for 
us to accept ‘the contention that when there is a violation of an order passed 
by the Commissioner of Police which applies to the police force, such a viela- 
tion would not constitute misconduct which would entitle Government to hold 
an inquiry under the Civil Service Rules. Now, the position with regard to 
r. 23 is that this rule is framed under a 12(a) of the old Act and that rule 


“Any member of the Police Force who gets hhmself involved in any debts or pecu- 
niary embarrassment which he cannot discharge within two years from the date on 
which they may be contracted, will be deemed Hable to punishment under section 7 
of the Police Act IV of 1902.” l 
Under s. 25 of the present Act power is conferred upon the Commissioner of 
Police, among others, to punish any member of the subordinate ranks and this 
includes an Inspector, and therefore what is urged is that if there was a viola- 
tion of this rule by the petitioner, he could have bean punished by the Com- 
missioner of Police. Now, r. 23 does not apply merely to members of the sab- 
ordinate ranks including Inspectors. Rule 23 is general in its application and 
therefore it would be misconduct on the part of any member of the police force 
to contravene r. 28, and if the authority appointed under the Civil Servico 
Rules was competent to try the petitioner for the other charges framed against 
him, it was equally competent to try him with respect to this charge. 

It is then said that there was no evidence to hold that a debt had been con- 
tracted by the petitioner within the meaning of this rule. Mr. Jhavery says 
_ that all that the petitioner did according to the Government was that he failed 

to get certain watches entrusted to him by Rebello sold and that according to 
Mr. Jhavery this does not constitute contracting a debt. Now, there is no 
magic about the expression ‘‘contracting a debt”. The petitioner himself has 
admitted that these watches were entrusted to him for sale and the inquiry 
officer finds that the value of these watches was Re. 2,610 and the petitioner 
paid to Rebello only a sum of Ra 1,400. If this is so, with regard to the 
balance he became liable to Rebello and in that sense did contract a debt. 

th our opinion,’ therefore, the inquiry against the petitioner haa been held 
properly, he has been given a reasonable opportanity to defend himself, the 
inquiry officer was competent to hold the inquiry, and there is no infirmity 
that attaches to any part of this inquiry. We are upholding the contentions 
of the petitioner merely on the ground that the Government failed to comply 
with the provisions of art. 320(3) (c). 

The result, therefore, is that the petition must succeed. The appeal will be 
allowed and the order of dismissal will be quashed. 

With regard to costs, the fair order of costs would be that the appellant must 
get the costs of the appeal. With regard to the petition, as the petition was 
challenged on many other grounds besides the ground.on which the petitioner 
has ultimately succeeded, he should get half the costa of the petition. The peti- 
tioner will also be entitled to the costa of Appeal No. 27 of 1955. This appeal 
was preferred by the petitioner when Mr. Justice Desai summarily dismissed 
the petition. We set aside that order of dismissal and directed that the peti- 
tion should be heard on ‘merits and we made the costa of the appeal costs in | 
the petition. The petitioner ia entitled to these costa. Liberty to the appel- 
lant’s attorneys to withdraw the sum of Rs. 500 deposited m Court. 

Solicitors for the appellant: Kamdar & Co. 

Solicitors for the respondent: Tattle & Co. 

Appeal allowed. 
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i CRIMINAL APPEAL. 


Before Mr. Justice Chainam and Mr. Justice Shah. 


À STATE v. BALASAHEB BABURAO SHIRKE.* 

Motor Vechicles Act (IV of 1939), Secs. 42, 123—Motor vechicle driven in con— 
travention of s. 42(1)—Whether under a. 123{1) only owner who dnves motor 
vehicle made punishable—Erpression “whoever” tn s. 123(1) whether refera to 
owner of motor vehicle and not to driver who is not the owner—Distinction bet- 
ween sa. 42(1) and 123(1). 

The language used in s. 123(1) of the Motor Vehicles Act, 1039, is very much 
wider than the language used tn g. 42(1) of the Act. ‘Whereas s. 42(1) imposes an 
obligation upon the owner of a vehicle not to use or permit to be used the vehicle 
save Id accordance with the conditions of'a permit, s. 123(1) penalises every per- 
son—be Be a driver or an owner—driving, using or letting out the vehicle for 
use in contravention of the provisions of s. 42(1). 

Provincial Government, Central Provinces and Berar v. Mohanlal’ Chandra Deo 
Singh v. The State," Public Prosecutor v. Jeven® and Tela Singh v. The State,‘ 
agreed with. 

Bansras v. State.’ differed fram. 


Ong Balasaheb (accused) was charged for offences under g. 42(1) read with 
s. 123(1) and gs. 22(2) and 38(1) punishable under s. 112 of the Motor Vehi- 
eles Act, 1939. It was alleged that the accused was driving a goods truck on 
July 14, 1955, and when the vehicle was searched by the Motor Vehicles Inspect- 
or, it was found that the accused was carrying six adults and two children on 
hire from Parali to Satara. He was thus found using the vehicle for the car- 
riage of persons on hire without the requisite permit, registration and a certi- 
ficate of fitness The accused tater alia contended that he gave a ‘free lift’ to the- 
persons as it was raining, that it was not agreed to charge any fare and that 
in fact no fare was paid to him. The trying Magistrate acquitted the accused, 
observing m his Judgment as follows :— 

“...10 order to constitute an offence u/s 42/123 WL V. Act. the fare must be 
actually paid and an agreement to pay is not sufficient as the accused would change 
his mind and in that case no offence would be committed. This agreement to “pay _ 
might at the most amount to preparation... I, therefore, hold that the offence u/s 
42/123 M. V. Act is not satisfactorily proved. The otber offences u/s 38/22, M V. 
Act automatically go away. 

. Assuming that an agreement to pay a fare amounts to an offence u/s 42 
peed Wels. 128. shill the accused cannot bo eaneicted of dho oien u/s 42(1)/123 as 
he was the mere driver. In AIR. 1956, Allahabed page 27 it has been held that — 
only the owner can be held liable u/s 42(1:) read with a. 123 of the Motor Vehicles Act.” 


The State of Bombay appealed. 


H. M. Choknt, Govarnment Pleader, for the State of Bombay. 
S. G. Karntk (appointed), for the accused. 


Suan J. This is an appeal against an order of acquittal passed by the Judi- 
cial Magistrate, First Class, Satara, in Criminal Case No. 949) of 1955. The 
accused Balasaheb Baburao Shirke was charged before the learned Magistrate- 
for offences under s. 42(1) read with s. 123 and under ss. 22(7) and 38(1) 
read with s. 112 of the Motor Vehiclas Act. It was the case of the proseca- 
tion that the accused, who was a driver of motor vehicle No, BMW $184, drove 
the vehicle with six adults and two children from Parali to Satara, a distance 


*Decided, September 19, 1956. Criminal 1 Htl Nag. 178. 
Appeal No. 887 of 1956, from the order of 2 (L954) 59 Dae 
ae E Judicial B (1041) 48 Cr. L. J. 49. 
Magistrate, First , Satara, in Criminal 4 (1951) 68 Cr. L. J. 181. 
Caso No. 046 af 1955. & (1055) 58 AIL L. J. 704. 
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of seven miles, having agreed to receive from each of the passengers six annas 
as fare for the journey and had thereby contravened the provisions of a. 42(1) 
read with s. 123 and ss. 22(1) and 38(1) read with a. 112 of the Motor Vehicles 
Act. At the trial, three witneases were examined for the prosecution. They, 
were J. S. Anksle—e Survey Mamlatdar, Pandurang Shantaram Karkhanis— 
a resident of Satara, who had gone to Parali, and S. N. Sohani—Inspectore of 
Motor Vehicles. Mr. Ankale stated that he entered the vehicle driven by the 
accused at Parali and it was his ‘understanding’ that he was to pay the 
fare at Satara after completion of the journey. In crogs-examination he ad- 
mitted that he had no talk with the driver till the vehicle was stopped by the 
Motor Vehicles Inspector. Mr. Karkhanis stated that he had agreed to pay 
gix annas as fare and that he offered to pay the fare to the driver when he 
entered the vehicle, but the driver told him that he would take the fare after 
reaching Satara. Mr. Sohani deposed that he had stopped the motor vehicle 
driven by the accused for ‘checking purposes’ and he found six adults and two 
children beside the driver in the vehicle and that the passengers had contract- 
ed to pay six annas ag fare for the journey from Parali to Satara, The accu- 
sed denied having committed any offence. The learned Magistrate was of the 
view that the accused had not accepted hire, even though there was an 
‘agreement to pay hire.’ He, therefore, held that no offence was committed 
under s. 42 read with s. 1283 of the Motor Vehicles Act because the fare was 
not accepted by the accused. The learned Magistrate also expressed the opl- 
nion that even if the agreement to accept the fare amounted to a breach of 
the provisions of s. 42 read with s. 128 of the Motor Vehicles Act, the accused 
could not be convicted, because he was a driver of the vehicle and not the 
owner thereof. On the view taken by him, the learned Magistrate acquitted 
the accused and against that order the State of Bombay has a ed. 

Section 42 of the Motor Vehicles Act, which occurs in Chap. dealing with 
control of transport vehicles, provides, in so far as it is material: 

“No owner of a transport vehicle shall use or permit the use of the vehicle in 
any public place, save in accordance with the conditions of a permit granted or coun- 
tersigned by a Regional or State Trensport Authority authorising the use of the 
vehicle In that place in the manner in which the vehicle is being used:”. 

A‘ ort vehicle’ is defined in s. 2, cl. (33) as 

“a public service vehicle, a goods vehicle, a locomotive or a tractor other than a 

locomotive or tractor used solely for agricultural purposes;” 


The vehicle BMW 8184 driven by the accused was described as a ‘goods truck’ 
in the complaint, and no contest appears to have been raised in the trial 
Court against that description. The vehicle driven by the accused, must, there- 
fore, be regarded as a ‘transport vehicle’. 


There is no dispute that this vehicle was driven by the accused on the rele- 
vant date. It is also found by the learned trial Magistrate that the passengers 
bad agreed to pay fare for the journey. Even if there was no agreement to 
pay fare for the journey, the vehicle being a goods vehicle, which conld not be 
used as a vehicle for transport of passengers, a breach of the terms of s. 42 
was committed. Section 42(1) undoubtedly imposes an obligation only upon 
the owner, and upon no ane alse, to use or permit the use of the vehicle in 
accordance with the conditions of a permit granted or countersigned by a 
Regional or State Transport Authority. But s. 123 penalises every person who 
drives a motor vehicle or causes or allows a motor vehicle to be used -or lets 
out a motor vehicle for use in contravention of the provisions of subs. (1) of 
a. 42. The language used in s. 128(1) is very much wider than the langnage 
used in a. 42(2). Whereas s. 42(1) imposes an obligation upon the owner of 
a vehicle not to use or permit to be used the vehicle save in accordance with 
the conditions of a permit, s. 123(1) penalises every person,—be he a driver or 
an owner—driving, using or letting out the vehicle for use in contravention 
of the provisions of sub-s. (1) of s. 42. “The accused being a driver of the motor 
vehicle committed a breach of the law in driving the vehicle in contravention 
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of the provisions of s. 42(1) and he must, therefore, be regarded as having in- 
curred the penalty provided in s. 128(1). j 
Mr. Karnik, who appears on behalf of the accused, submits that under s. 128 
only an owner can be guilty of using or letting his motor vehicle for use in 
« “contravention of the provisions of sub-s. (1) of s. 42. We are ‘unable to ac- 
cept that submission. The expression ‘‘whoever drives a motor vehicle’? ig 
not Lmited by any expreas provision made in the section or by necessary im- 
plication thereof only to the owner of the vehicle, and in taking that view we 
are supported by a considerable body of authority. In Provincial Government, 
Central Provinces and Berar v. Mohanlal! a division bench of the Nagpur High 
Court held that a driver of a motor vehicle is liable to be convicted of an offence 
under s. 123(2) of the Motor Vehicles Act if he charges fares higher than those 
sanctioned by the Regional Transport Authority. Mr. Justice Pollock, who 
delivered the Judgment of the Court, observed in dealing with a contention 
similar to the one which has been advanced before us (p. 176): 

“.,. Section 42(1) applies only to the owners of transport vehicles, but section 

123 applies to anyone who drives a motor vehicle or causes or allows a motor vehicle 
to be used in contravention of the provisions of section 42(1). The provisions men- 
tioned in section 42(1) are the conditions of the permit granted by the Regional Trans- 
port Authority. Section 123 is clearly much wider than sectlon 42(1),.... 
The same view has alzo been taken by the Calcutta High Court in Chandra 
Deo Singh v. The Siate.? In that case it was held that the driver, who took a 
motor vehicle out of the route mentioned in the permit, was held to have 
incurred the penalty preacribed by s. 123(1) of the Motor Vehicles Act. It 
was observed in that case that a driver other than the owner who drives the 
motor vehicle in contravention of the terms of the permit is liable to be punish- 
ed under s. 123(1). A similar view has also bean taken by the Madras High 
Court in Public Prosecutor v. Jevan,? and by the Punjab High Court in Teja 
Singh v. The State.+ 

Our attention was invited to a judgment of the Allahabad High Court, Bans- 
raj v. Niate”, in which it was held that under s. 1283 of the Motor Vehicles Act 
a driver, who was not an owner, could not be punished for use of a motor yehi- 
ele in contravention of s. 42(2) of the Act. It was observed in that case that 
(p. 705): l ae r 

“...An owner can alao drive, and the words ‘whoever drives’ are meant to apply to an 
owner who himself drives in contravention of the provision of Sec. 42(1). What is meant 
by Sec. 123 ig that the owner is guilty when he himself drives the motor vehicle or cavses 
or allows it to be driven by a driver. It is a mistake to think that the section pum- 
Ishes both the owner and the driver of a vehicle; really only one persón is to be 
punished and that is the owner bbnself.” 

‘With respect, we are unable to accept this interpretation of s. 123. The 

Legislature having penalised driving of a vehicle by every person in 

contravention of the terms of s. 42(1) of the Act, it would be contrary 

to the plain intendment of the language used in the section to hold that 

by the expression ‘whoever’ it was intended by the Legislature to refer only 

to the owner of the vehicle and not to a driver who is not the owner. 

The case against the accused for the offence under s. 22(1) and s. 38(1) read 

with s. 112 of the Motor Vehicles Act has not bean pressed before us. 

' On the view taken by us, we set aside the order of, acquittal and convict the 
e accused of an offence under s. 42{1) read with s. 128 of tha Motor Vahicles 

Act and order that the accused do pay a fine of Rs. 5. 


Order of acqusttal set aside: Appeal allowed. 


1 [1944] Nag. 178. 4 a 58 Cr. L. J. 181. 
2 (1954) 59 C. W. N. 787 5 (1955) 58 AIL L. J. 70%. 
8 (1041) 48 Cr. L. J. 40 
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Before Mr. Justice Dirit and Mr. Justice Vyas. : 


STATE v. SITARAM DHAKU CHAWAN.* 


Criminal Procedure Code (Act V of 1898), Sec. 298—Jury, charge to—Fær charge, 
what is—Charge indulging in generalisations or conjectures or speculation or cn, 
amusing charge whether a fair charge. £ 


A Court of appeal should not examine the trial Judge's charge to the jury 
too critically. But the appeal Court is bound to see that the charge is a fair 
charge in the sense that the Judge has put before the jury the mam points in the 
prosecution evidence, the points in the evidence favouring the defence, the de- 
fence of the accused and the explanation of the accused im respect of the prose- 
cution evidence. 

A charge should not indulge in generalisations or in mattera of conjecture or 
speculation, neither should it be an amusing one, as the jury's mind may be wun- 
wittingly swayed by considerations other than what is germane to the case. 

Mushtak Hussein v. State of Bombay; referred to. ` 


The facts appear in the judgment. 


Y. V. Chandrachud, for the appellant-aecused. 
x Ue Gumaste, Additional Asaistant Government Pleader, for the State of 
ombay. 


Drat J. The case from which this appeal arises was tried by Mr. B. ©. Vakil, 
Additional Sessions Judge, Greater Bombay, with the aid of a jury of 9. Two 
accused persons, Sitaram Dhaku Chawan and Keshav Shankar, were charged 
with having committed an offence of murder of one Kisan Shankar under s. 302 
read with s. 34 of the Indian Penal Code. Keshav was also charged with having 
committed an offence of hurt having been caused by him to Govind Shankar, 
brother of Kisan, an offenee punishable under s. 324 of the Code. At the end of 
the trial, the Jury returned in favour of the two accused persons a unanimous 
verdict of not guilty in respect of the charge under s. 302 read with s. 34. But 
the jury, by a majority verdict of 7 to 2, returned a verdict of guilty against 
accused No. 1 for an offence under s. 802. The jury returned a unanimous ver- 
dict of not guilty in favour of accused No. 2 in respect of the charge onder s. 324. 
Pi ee tee Judge accepted the verdict of the jury, convicted accused No. 1 
of the offence under s. 302 and sentenced him to suffer imprisonment for life. 
As regards accused No. 2, he was acquitted. Accused No. 1, feeling aggrieved by 
the conviction and the sentences imposed upon him, has come up in appeal. 

‘Now, the trial being with the aid of a jury, we must be satisfied before we 
set aside the verdict of the jury that there are, in the Judge’s charge to the 
jury, misdirectiong or non-directions amounting to misdirectiong and Mr. Chan- 
drachud, appearing for accused No. 1, has contended that the learned Judge’s 
charge to the jury suffers from misdirections and also non-directions in seve- 
ral places and has further urged that the charge is also based upon what is 
called conjectures, generalisations and speculative reasoning. In support of 
his contention, he has referred us to a decision of the Supreme Court reported 
in the case of Mushtak Hussein v. State of Bombay.* It is, I think, enough 
to quota para. 1 of the head-note to that case which is as follows: 

“A charge to the jury cannot be said to be a fair charge if it directs the tury 
to reach tts decision by exercise of its own ingenuity and by having recourse to con- 
jecturer and speculative reasoning.” í 
At the outset, it may be stated that a Court of appeal should not examine 
a charge too critically and two Judges dealing with the same evidence may 
not give a charge®in identical form and this is quite obvious. But it will, I 
think, be conceded that the charge must be a fair charge in the sense that the 


*Deciled, September, £0, 1988. Criminal in Sessions Case No. 2 of 1056. 
Appeal No. 459 of 1088, from the order of 1 TER 55 Bom. L. R. 529, A. a. 
conviction and sen®wence passed by B. C. Vaki, 2 (1958) 55 Bom. L. R. 529 s. o. 
Additional Sessions Judge, Greater Bombay, 
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Judge puts before the jury the main points in the prosecution evidence; also 
the points in the evidence favouring the defence; also the defence of the accu- 
sed and, last but not the least, the explanation of the accused in respect of the 
prosecution evidence. This is not to suggest that what I have stated above is 
, exhaustive; but it merely indicates what a fair charge should be like and I 
think it will be conceded that, while the Appeal Court will not examine a 
chérge too critically, the Court is bound to see that the charge is a fair charge 
in the sense that the case is put before the jury fairly and squarely, that is, 
all the pointe favouring the prosecution and all the points favouring the de- 
fence are brought before the jury and the jury is left to decide the case ac- 
cording to its best judgment. 


Mr. Chandrachud opened the case by suggesting first that the learned Judge 
did not deal with the law bearing upon s. 34. He suggested that the learned 
Judge should have put to the jury that where circumstantial evidence sup- 
ports a common intention, that circumstantial evidence must lead to only one 
inference and to no other and this contention does not, we think, admit of 
any doubt or difficulty. Common intention implies acting in concert, 
the existence of a prearranged plan which is to be proved either from con- 
duct or from circumstances or from any incriminating facts. But, in this case, 
the appellant has been convicted ðf the offence of murder under s. 302 for his 
individual act, so that the jury, while dealing with that aspect of the mat- 
ter, 19 not concerned with the question of common intention. The charge 
makes it perfectly clear that it was Sitaram, accused No. 1, who caused the 
death of Kisan, and when this was pointed out to Mr. Chandraehud, he very 
fairly, and we think, properly, stated that he would be unable to pursue the 


“ pomt. 


Jt was next urged by him that the learned Judge did not put to the jury 
that circumstantial evidence must be consistent and consistent only with the 
guilt of the accused. Baut, if circumstantial evidence is consistant with any 
other rational hypothesis, t is a circumstance the benefit of which must bs 
given to the accused. In this. connection, he referred to the evidence which 
suggested that the chappals found at the place of the offence belonged to ac- 
cused No. 1. Now, m this case, the evidence against the appellant was not 
only cireumstantial evidence. The prosecution relied upon, direct testimeny 
and circumstantial evidence and the evidence was not circumstantial in the 
strict sense of the term, because the evidenced of witnesses was that, accused 
No. 1 threw away the chappalsa. ‘There was, therefore, direct evidence, if ac- 
cepted, of accused No. 1 having thrown the ‘cha pals. Moreover, the case did 
not rest merely upon circumstantial evidence. i addition to this circumstan- 
tial evidence, there was direct testimony. In our view, therefore, there is not 
much substance in this contention. It may be that the learned Judge had not 
put it to the jury that the jury has got to be satisfied that the chappals be- 
Jonged to accused No. 1 and accused No. 1 only and did not belong to anyone else. 
But merely because that was not stated in so many terms, would again be examin- 
ing a charge rather far too critically. 

He then urged that the learned Judge did not put to the jury that there 
was no motive for the accused to commit this crime. In the statement of the 
accused before ‘the Court below, accused No. 1 stated that there was no enmity 
between him and Govind or Kisan. Kisan is the deceased, Govind being his 
brother. He said, therefore, that it was the duty of the Judge to put before 
the jury thatthe accused had no motive to commit this crime. But, here one 
has to remember that the prosecution did not rely, in the first instanee, upon 
motive as a circumstance against the accused. If the pros®cution had relied 
upon the evidence of motive as a circumstance against the accused, then we 
think it was the duty of the Judge to place before,the Jury the absence of cir- 
cumstance bearing upon the evidence of motive. Inasmuch as the prosecution 
did not rely upon that circumstance, it was not necessary far the Judge to 
mention to the jury that there was no motive for the accused to commit this 
crime. Apart from this, the jury knew what the statement of the accused 
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was and the jury could not be taken to have forgotten what was told bY the 
accused in his statement before the Court. What is to be put to the jury is 
a material circumstance which, if not put before the jury, is likely to affect 
‘its verdict. In our opinion, there is not much force in this contention either. 

It was then suggested by Mr. Chandrachud'that in this case there were two + 
accused persons, that is, accused Nos. 1 and 2, accused No. 1 being the hro- 
ther-in-law of. accused No. 2, and the cases of accused Nos. 1 and 2 were 
not put to the jury separately. Now, it is a well accepted principle that where 
‘there is in a case more than one accused person, it is necessary to put before 
‘the jury the case of each accused separately, the reason being that the jury 
must have the advantage of the evidence against each individual accused In 
one place so as to enable it to concentrate its attention upon the evidence in 
the case as against that particular accused. But, as we read the charge, we 
find the learned Judge has put the cases of the two accused separately. Thera 
is not, therefore, much substance in that contention also. , 

Tt was then urged that apart from these infirmities, which, we think, are 
without substance, thére is a very serious infirmity in the Judge’s charge to 
the jury which is occasioned by his having ind in what may be called 
-matters of conjecture or speculative reasoning. Now, it is difficult to attam 
-the standard of a perfect charge. If the charge strictly adherés to the review 
of the evidence in the case, it is characterised as a colourless charge. If, on the 
other hand, a Judge, while giving a charge to the jury, embellishes the charge 
with a few observations innocent of any effect, it is often suggested that it 1s 
a colourful charge which cannot be characterised as a fair charge. I think, 
therefore, the safe rule is that so long as a charge is a fair charge in the sense 
I have described above, the Court of appeal would not be unduly critical of a 
charge. But, in this case, there are some difficulties in saying that the charge 
ig free from infirmities so as to ultimately vitiate the verdict of the jury. If 
a charge indulges in generalisations or in matters of conjecture or speculative 
reasoning, it is possible that the members of the jury may be confused, and 
‘the effect may be just the opposite of what is intended. Neither should the 
charge be an amusing one. As an illustration, I cannot help quoting a pass- 
age whieh occurs at p. 75: Gi 

‘Tt is not always the cese that there are hundred per cent. Hariahchandras or 
huftired per cent liars before you.” l l 
If I may say so with respect to the learned Judge, a person called Harishchan- 
dra is not to be found upon the record of the case nor is there any evidence 
suggesting that Harischandra was a person who spoke 100 per cent. truth. 
Neither does the record show as to who are hundred per cent. liars. In saying 
this, it is not my intention to criticise what the learned Judge said. My object 
ia only to point out that the jury’s mind may be unwittingly swayed by con- 
siderations other than what is germane to the cass; and, I thmk, it would not 
be out of place to say that this may well have been avoided in the charge. 

One finds another at p. 74: 

"You will have to consider for yourselves what must have happened after stones 
were pelted; what accused No. 1 as an organiser of the Pooja in Appuwala lane must 
have thought with regard to the pelting of the stones.” 

This passage is open to the criticism that the learned Judge is asking the 
jury just ‘to speculate or to make a conjecture of what must and must not have 
‘happened. The evidence is that there was first a Pooja at about 7.30 p.m. fol- 
lowed by a drama which started at about 9.30 p.m. which concluded with the 
organisers being garlanded at about 12.15 am. when stones were pelted while 
accused No. 1 was present and was being garlanded. It is suggested in this 
passage that the jury might consider for itself as to what must have happaned 
after the stones were pelted. There is no evidence as to what happened after 
the stones were pelted, save ‘that there was an incident resulting im the death 
of Kisan; and as the evidence shows, there was a maramart or a free flight. 
Again, ‘fhis passage may well have beer avoided in the Judge’s charge to the 
jury. lt ia for the Judge first to place the facts before the jury and then to 
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ask fhe jury to draw its own conclusions and inferences from those facts. But 


'+ here the learned Judge told the jury to consider for itself as to what mus> 


have happened after’ the stones were pelted. This is landing in a region. of 
conjecture or speculation. Again, the jary is asked to enter into matters of 
‘conjecture when the jury ware told as to what accused No. 1 assan organiser 
of the Pooja must have thought with regard to the pelting of stones. At least, 
the accused has given no explanation as to what he thought. The jury is 
again left in doubt as to what was in the mind of the Judge and it will not 
be an exaggeration to say that the conjecture: may be of nine different kinds. 
in nine differant jury men. 

Another passage in the charge may be quoted. The learned Hid observes 
thus at page 74: 

“If they had some: reason to believe that stones are being pelted or thrown by 

ome persons, then it is for you to consider whether they would have been actuated 
to teach a legon to the persons whom they believed were throwing the stones.” 


This suggests that acensed Nos. 1 and 2 may well baye been actuated by a 
feeling to teach a leason to the parsons whom they believed as throwing stones. 
Now, the evidence shows that stones were pelted. But, ee is no evidence to 
ghow as to who pelted the stones. Unless one knows as to the persons who 
pelted the stones, it is dificult to say as to whether the accused were actuated 
by a particular motive or not. Another passage at the same page may bo 
mentioned: , 

“Now if some person from the. Appuwala lane was to go to the Hanuman lane and 
found some persons on the other elde, you will have to exercise your worldly experi- 
ence and prudence as to what might take place.” 

I mean no disrespect to the learned Judge and one may be pardoned for say- 
ing that this is again a province of conjecture or speculation. Then again at 
the same page the learned Judge observed: ; 

“Now, gentlemen, when you have to eases the oral evidence of witnesses yo 
-have to bring to your assistance your worldly experience and knowledge of your 
own.” 

Now, it is true that, while the members of the jury are dealing with a specific 
case, they have to call in aid their experience of worldly affairs; that is, how 
a man in a similar situation would or would not act by placing the memBers 
of the Jury in the position as to how they would have acted if a similar mtua- 

tion had arison. But it is difficult to understand as to what is meant by sug- 
gesting that the members of the jury are to bring to their assistance knowledge 
of their own. 

Two passages at p. 75 may be mer 

“You must have in your worldly experience seen persons telling you what they 
have exactly seen with their own ayes and persons who are drawing on thelr imagi- 
nations and relating to you something which they have not seen but what they are 
conjuring up.” 

Then at another place: 

“A witness who has been selling prohibited liquor in this State will not say from 
his own mouth that a particular person had come to him to buy liquor because it 
will involve him.” 

In our ‘view, it is better to deal with specific evidence than to ask the gary te 
draw upon its own Imagination. 

Then another passage at p. 76 may be pointed out: 

. “Gentlemen, go far as Sundarhbai and Kesbineath are concerned, you wil have, 
when you are assessing thelr story, visualised how they gave ‘thefr evidence.” 
‘Was it suggested that they did not give their evidence in a frank manner fT 
Was it suggested that the witnesses were prevaricdtingt Was it suggested that 
the witnesseas were faltering in their statements? One if at a loss to under- 
stand as to What is exactly meant by telling the jury that the jury. would visus- 
lise how these persons gave their evidence. 
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_ In onr view, tho passages quoted above will show that this charge comes With- 
m the principle laid down in Mushtak Hussein's case. What has bean stated 
above is not by way of criticising the learned Judge for what he said. Onur 
object is merely to point out the danger and the risk of embellishing a charge 
with matterswhich are not matters of evidence, but which are matters of con-° , 
secture or speculation or generalisation. We havo, therefore, come to the cgn- 


ae that we must set aside the verdict of the jury and go into the merits of 
8 case. 


[The rest of the judgment is not material to this report. } 
’ Appeal allowed: convichon and sentence set aside. 


Before Mr. Justice Dizit and Mr. Justice Vyas. 


STATE v. RAJARAM RAGHU PATIL.* 

Indian Penal Code (Act XLV of 1860), Sec. 34—Accused Nos. 1, 2 and 3 charged under 
s. 302 read with s. 34, I.P.C., for causing death of perron by assculting him—Prosecution 
alleging that accused Nos. 2 and 3 causing tnjuries to deceased but accused No. 1 not 
taking part in assauk but Hable inasmuch as sharing in common intention of other 
accused—Accused Nos. 2 and 3 acquitted by trial Judge but accused No. 1 convicted 
under s. 326 read with s. 34—Whether conviction sustainable. 


Accused Nos. 1, 2 and 3 were charged with the offence of murder under s, 302 read 
with s. 34 of the Indian Penal Code, 1860. The prosecution case was that accused 
Nos. 2 and 3 caused the deceased multipla injuries as a result of which he died and 
that accused No. 1, though he did not htmself take part in the assault upon the deceas- 
ed, became Hable in that he shared the intention entertained by the other accused. 
The trial Judge acquitted accused Nos. 2 and 3 but he convicted accused No. 1 of an 
offence under s. 826 read with s. 34 of the Code:— 

Held, that before accused No. 1 could be convicted of the offence under s. 326 read 
with e. 34, it must be established that some specified person, whose intention accused 
No. 1 shared, committed the act reaultmg in causing grievous hurt, and that in the 
absence of such a finding, the conviction of accused No. 1 for an offence under s. 326 
read with s. 34 was wrang and must be set aside. 

Common intention under a. 34 of the Indien Penal Code, 1860, tmplies a pre-arrang- 
ed plan and acting in concert pursuant to the plan. Therefore, it must be shown that 
the criminal act was dane by one of the accused persons in furtherance of the common 
intention of all. 


Fazoo Khan v. Jatoo Khan,1 followed. 
The facts appear in the judgment. 


P. T. Pai, for the appellant-accused. 
Y. BE N Gumaste, Additional Assistant Government Pleader, for the State of 
Bombay. 


Dour J. Three accused persons including the present appellant, who was 
accused No. 1 in the Court below, were tried before the Additional Sessions 
Judge, Kolhapur, for an offence of murder of one Bapu Tuksram Patil, the 
charge against the three accused persons being that on or about September 18, 
1955, in Shahapur village, they and one Shankar Nalavade, since absconding, 
in furtherance of a common intention of all intentionally caused the death of 
Bapu Tukaram Patil of Kodoli and thereby committed an offence punishable 
under s. 302 read with s. 34 of the Indian Penal Code. At the trial, the learned 
Judge acquitted a@cused Nos. 2 and 8, but convicted accused No. 1 under g. 826 
read with s. 34 and sentenced him to suffer rigorous imprisonment for a period | 
of two years. Accused No. ] now appeals from his conviction and the sentence 
imposed upon him. e 

* Decided, October” 1, 1956. Criminal Appeal tional Sessions Judge, Kolhapur, in Sessions 


No. 856 of 1956, from the orders of conviction Case No. 16 of 10956. 
and sentence passed by J. A. Sequeira, Addi- 1 (1981) 88 Cr. L. J. 92. 
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The order of conviction runs as follows: 

“In the result, I acquit accused No. 1 of the charge under 3. 302 but convict him undef 
a. 328 read with s. 34 of the Indian Penal Code and sentence him to undergo rigorous 
imprisonment far two years, Accused Nos. 2 and 3 are acquitted of the charge and they 
. ° are set at liberty”. ° 

New, the charge against the three persons including the present appellant was 
a charge of murder of Bapu. The prosecution case against accused No. 1 was 
that on September 18, 1955, accused Nos. 1 and 2 and one Shankar Nalavade 
hid themselves in a streamlet and they asked accused No. 1 to post himself in 
such a way that when Bapu passed by the road, accused No. 1 should give a 
signal to accused Nos. 2 and 8 and Shankar. In this case, the prosecution re- 
lied upon several pieces of evidence. Reliance was placed upon the evidence 
of one Shantabai, which was the direct testimony in the case. Reliance was 
placed upon the evidences of motive, the motive being that the deceased was 
acting as ap attorney of one Balikabai who was disputing certain transactions 
of gift made in favour of accused Nos. 1 and 2. Reliance was than placed upon 
dying declarations and also upon a confessional statement made by accused 
No. 1 which was subsequently retracted by him. Lastly, reliance was placed 
‘upon circumstantial evidence and that was that although the offence took place 
on September 18, 1955, accused No. 1 was not to be found in the village and 
was absconding until September 25, 1955. The evidence of motive is not, by 
itself, enough to convict an accused person of a serious offence of murder. 
Shantabai’s evidence was rejected on the ground that she did not mention the 
assailants who took part in the assault upon Bapu. As regards the dying de- 
clarations, it was recognised that-the declarations constituted a weak piece of 
evidence and without corroboration it would not be safe to act upon them. 
‘With regard to the confessional statement, the learned Additional Sessions 
Judge took the view that there was enough corroboration to the confessional 
statement. It may be pointed out that the confessional statement was retract- 
ed and in order to rely upon a confessional statement which is retracted, ıt 
must be proved that the confessional statement is a voluntary statement and a 
true statement. So far as the circumstantial evidence in the case is concerned, 
that evidence is not, by itself, sufficient to convict an accused person charged 
with a serious offence of murder. 

On this appeal by accused No. 1, what one has to consider is, therefore,’ the 
evidence furnished by the dying declarations and the confessional state- 
ment. Now, if the dying declarations require corroboration, surely they consti- 
tute a weak piece of evidence, and if a confessional atatement is retracted, 
one has to find corroboration before it is acted upon. The result is that both 
the dying declarations as well as the retracted confessional statement constitute 
such pieces of evidence that one piece of evidence cannot corroborate another. 
‘To find out corroboration, there must be some independent evidence. 

According to the confessional statement, accused No. 1 was asked to) sit near 
a hillock. Accused Nos. 2 and 8 sat in hiding in a streamlet and they told ae- 
cused No. 1 that when Bapu Tukaram came that way, he should make a si 
to them by show of hand. He says he saw Bapu Tukaram coming ais 
signalled to them by show of hand. He says Shankar and accused Nos. 2 and 
8 assaulted Bapu Tukaram with axes and spear. They then came up to him and 
asked him to go wherever he liked. Mr. Gumaste appearing for the State 
argues that the confessional statement, though retracted, is enough to sustain 

” the conviction. He says that there is corroboration as regards the confessional 
statement. Corroboration to the confession is sought from the evidence of Ap- 
paji and Police Patil Shankar who say that accused No. 2 grent to the chavdi 
to obtain extracts of the record of rights. Next, the corroboration is sought 
from the evidence of Shantabai who says that four persons were involved in 
the incident, and, finally from the evidence of Pafidu who says that he saw ac- 
cused No. 1 going to Shahapur shortly before the commibsian of the offence. 
But it is not necessary to examine the correctness of that conteéhtion for reasons 
which I shall mention presently. 
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In this case, three accused persons including the present appellant have been 
eharged with the offence of murder under s. 802 rend with ` "94. The learned. 
Additional Seasions Judge has convicted the appellant of an offence under 
a, 326 read with s. 34. Bunt what is significant is that he has acquitted accused 
Nos. 2 and 3,ethough the prosecution case was that they caused Bapu multiple . 
Injuries. What then remains is the case of accused No. 1. Accused No. 1 has. 
been convicted for having shared the intention of other accused persons. It 
is not the case for the prosecution that accused No. 1 himself took part in the 
assault upon Bapu. He became liable for the act of another in that he shared 
the intention’ entertained by the other persons ie. the three persons having been 
animated by a common intention. . 

Common intention within s. 34 implies a prearranged plan and acting in 
concert pursuant to the plan. Therefore, it must be shown that the criminal 
act was done by one of the accused persons in furtherance of the common inten- 
tion of all And it would be a strange result if accused No. 1 is convicted on 
the basis of the principle of joint liability when accused Nos. 2 arfd 3, the al- 
leged assailants, are acquitted of the offence. The learned Judge himself finds 
that accused No. 1 was not the actual assailant and according to the Judge, the 
actual assailant must go unpunished for want of evidence. If this is his con- 
clusion, it is diffeult to support the finding that accused No. 1 is guilty of the 
offence under s. 826 read with s. 34. If accused Nos. 2 and 3 are acquitted of 
the charge and it is not shown which of the accused persons inflicted the in- 
juries resulting in causing grievous hurt, it is difficult to say how accused No. 1 
can be convicted of the offence of grievous hurt under s. 326 read with s. 34. 
Accused No. 1 is not being convicted for his individual act. His conviction 
rests upon the basis of a. 34, and before accused No. 1 is convicted of the offence 
under a. $26 read with a. 34, it must be shown that some specified person has 
committed the offence of grievous hurt ander s. 826 read with s. 84. In this 
caso there is no finding by the learned Additional Seasions Judge upon the 
point. On the contrary, it would seem as if the finding is that there is no such 
person who took part in the assault resulting in causing grievous hurt. In ou? 
view, it would seem to be elamentary that before accused No. 1 can be con- 
victed of the offence under s. 826 read with s. 34, it must be established that 
some specifled person, whose intention accused No. 1 shared, committed the act 
resulting in causing grievous hurt. In the absence of such a finding, it is im- 
possible to say that the conviction of ascused No. 1 is right. If any authority 
for this proposition is necessary, it would be found in a decision of the Calcutta 
High Oourt reported in Faeoo Khan v. Jatoo Khan,' and it has the high autho- 
rity of Sir George Rankin. The head-note to that case runs as follows: l 

“To attract the operation of s. 34, Penal Code, and fix constructive guilt on each of 
the several accused under that sectlon, there must be perticipation in action, with a com- 
mon intention, although the different accused might have taken different perta; and unlike 
under sec. 149‘before any of them can be convicted for an offence read with s. M, the 
Court must arrive at a finding as to which of the accused took what part, if any, in fur- 
therance of the cammon intention. A conviction without such finding is Megal.” 

In view of the above considerations, it follows that the conviction recorded 
against the appellant for an offence under s. 326 read with a. 34 of the Indian 
Penal Code is wrong and must be set aside. — ~ 

The appeal will, therefore, be allowed, the conviction recorded against accused 
No. 1 for an offence under g. 326 read with s. 34 of the Indian Penal Code will 
be set aside and the sentence also will be set aside and he will be acquitted and + 
discharged. = 

‘Appeal allowed: Conviction and sentence set aside. 


1 (10931) 88 Cr. L. J. 92. 
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f APPELLATE CIVIL. 


Before Mr. Justice Bavdekar and Mr. Justice C 

A RAMDAS POPATLAL v. FAKIRA PANDI 
Transfer of Property Act (IV of 1882), Secs. 52, 654—Bombay 1 
* Lands Act (Bom. LXVII of 1948)—Lease created by mortgag 
gages to enforce his mortgage—Such lease whether binding 
chaser at Court sale—Doctrine of lis pendens—Whether suc 
exercise any rights created in Als favour by BT.d& AL. Act, 
Any lease which is created by a mortgagor pending a sui 
mortgagee, would not be binding upon the mortgagee, or a 
sequently purchased the Interest of the mortgages along witk 

` the property in sult, and the lespee will have to take subject 

s Jaman Mia v. Akai Mudiani,’ followe 

Any leases which are created and which are affected by tl 
embodied in s. 52 of the Transfer of Property Act, 1882, do 
exercise any rights created in his favour by the Bombay 1 
Lands Act, 1948, because of the creation of such a lease a 
Mahabir Gope v. Harbans Narain Singh,” re 


Certain lands at Adgaon in the East Khandesh district 
Dhana Supadu were mortgaged by bim to Madhav Martar 
gage was a simple mortgage. Dhana Supadu created a fi 
on the same lands in favour of Rajmal Lakhichand. M 
suit against Rajmal and Dhana Supadu (No. 511 of 192: 
gage for sale of the mortgaged property. Rajmal, ina s 
Dhana Supadu on his mortgage, had obtained a decree a 
decree, Rajmal had purchased the lands himself at the au 
April 10, 1985, Madhav obtained a decree for sale and in 1f 
tion for execution of the decres. During the pendenc 
Rajmal let the lands to Fakira (opponent). Subsequer 
for execution made by Madhav, the lands were sold to I 
March 17, 1953. The applicant then applied to the Ma 
tion that the opponent was not his tenant. The Mamlatc 
nent was not the tenant of the applicant and observed in 

“I find great force in the contention of the applicant in his 
not lawfully cultivating the land as a tenant in view of the faci 
= who was a defendant in the Civil Suit No. 511/38 had no right 
the opponent during the pendency of the suit and subsequent 
Rajmal Lakhichand’s action being illegal, the tenant's possess 
deemed to be vold and as such the opponent cannot be said to b 
sult lands. This is supported by s. 52 of the Transfer of Property . 
during the pendency, in any Court having authority of any sutt c 
collusive and in which any right of Immoveable property is d 
question, the property cannot be transferred or otherwise dealt 
suit or proceeding so as to affect the rights of any party the! 
order which may be made therein. 

It is also held in 33 Bom. L. R. 1123, Girdharlal Pandya v. ! 

trine of Hs pendens applies under s. 52 of the Transfer of Prppe 

In this case (33 Bom. LR. 1123) it is held that the lease by a 

the doctrine of lis pendens under s. 52 of the Transfer of Prope 
the rights of the plaintH? auction purchaser.” 

On appeal by the opponent the District Deputy Collec 
the Mamlatdar and dismissed the appeal observing as fi 

“The applicant holds land on lease from Rajmal amd not : 

chaser. The right, thle and interest of Shri Rajmal was sol 


* Decided, September 19, 1956. Special Crvi 1 (1948) 47 C` 
Application 1402 of 1958. 2 [1952] 8. C.] 
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‘Court's decree. Thus when the right of principal holder comes to an end that of an 
‘under-holder automatically comes to an end and he is no more tenant nor is his cultiva- 
tion lawful thereafter. This is held by the B.R.T. in their decision No. 548/1951 dated 
March 14, 1951.” 

The opporfent applied in revision to the Bombay Revenue Tribunal. The » 
‘Tribunal set aside the order passed by the District Deputy Collector and obseryed 
m its order as follows :— , 

“All that s. 52 provides is that no such transfer during the pendency of the proceed- 
ings will affect the right of any other party under any decree or order. It means that 
the auction-purchaser would not be affected by any transfer made by the mortgagor. It 
cannot mean that the possession of the applicant-tenant at the inception was unlawful. 
From the facts stated above it is clear that the mortgages affected were simple and the 


wes sold and the suction-purchaser took possession from him. 
accepted that as the decree for sale was pessed and the lease created during the pen- 
dency of the proceeding, lease was unlawful in the sense that the possession of the tenant 
became unlawful at the very Inception. We think that the possession of the tenant at 
the inception was lawful and therefore he was lawfully cultivating the lands under the 
ordinary law. The opponent auctlon-purchaser may be entitled to evict the applicant 
under the provisions of the Act. The opponent will be obliged to take action under the 
‘provisions of the said Act if he wants pomession. It cannot be accepted that the applicant 
was not a tenant.” l 
The ey Paces applied to the High Court under art. 227 of the Constitution 
of India for an appropriate writ quashing the order passed by the Tribunal. 
The application was heard. 


k. B. Kotwal, for the petitioner. 
V. 8. Desa, for opponent No. 1. 


BAVDEKAR J. The land in the present application under art. 227 origmally 
belonged to one Dhana Supadu. He created two mortgages upon it in the year 
1928, the first.a mortgage in favour of one Madhav Martand, and then a mort- 
gage in favour of one Rajmal Lakhichand. We will not be concerned with the 
second mo in the present case. Madhav Martand sued upon his own 
mortgage in suit No. 511 of 1928 joining as parties to it Rajmal and the original 
mortgagor. Rajmal himself purchased the property pendente lite in the year 
1932. Subsequently on April .10, 1985, Madhav obtained a decree for sale 
upon the first mortgage, and in execution of the decree brought the mortgaged 
property to sale. The application for execution was made in the year 1938, 
and while it was still pending—it is not quite clear whether in the year 1939 
or 1940-4i—Raymal let the property to opponent No.-1. Subsequently in that 
application for execution made by Madhav, the property was sold on March 17, 
1958, and the petitioner purchased it. He then made the application to the 
Mamlatdar, from which the present application under art. 227 arises. That 
application was for a declaration that opponent No. 1 was not his tenant. The 
Mamlatdar held that opponent No. 1 was not the tenant of the petitioner, be- 
causo the lease created by Rajmal in 1989 or 1940-41 was affected by the doctrine 
of lis pendons and could not affect the rights of the auction-purchaser, the peti- 
tioner. The Prant Officer upheld his order, but when the matter went to the 
Revenue Tribunal, they held that even though the result of s. 52 was that the 
lease which was created by Rajmal would not affect the rights of the mort- 
gagee, still the possession of the lessee could not be said to be unlawful in its 
Inception. Rajmal was entitled to cultivate the lands himself, or to Jet them 
out to any other person, tøl the property was sold. Consequently the lease 
was lawful in its ifiception. He was, therefore, lawfully cultivating the lands 
under the ordnfary law. Then they went on to observe: 

“The opponent auction purchaser may be entitled to evict the applicant under the 


f 
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provitians of the Act. The opponent will be obliged to take action under the provisions. 
of the said Act if he wants possession. It cannot be accepted that the applicant was note 
a tenant.” 

The petitioner has made this application under art. 227, and it appears to us 
that this was a lease which was created after s. 65A of the Transfert of Property 
Act was enacted, and consequently if it had not been a lease which was created 
pendente lite, then, it would have to be investigated, before determining whe- 
ther the lease was binding or not, as to whether the lease fell within the powers 
of a mortgagor under that section. It is not, however, necessary to go into that 
question in this case, because the question can be decided upon the doctrine of 
lis pendens, which is embodied in s. 52 of the Transfer of Property Act. 


Now, Madhav had filed his suit upon the first mortgage in the year 1928. 
That suit was a properly constituted suit having as parties the second mortgagee 
as well as the mortgagor. Subsequently Rajmal having purchased the interest 
of the mortgagor, the mortgagor of course went out of the suit for all practical 
purposes. But the result of the application of s. 52 of the Transfer of Property 
Act was that no lease could be created by Rajmal pending the suit filed by 
Madhav so as to affect Madhav’s rights. Now, it is quite true that subsequently 
Madhav having brought to sale the mortgaged property, it has been purchased 
by the petitioner. But the argument that allowing the lease to hold good as 
against Madhav would not affect the rights of Madhav cannot for a moment 
be accepted. It is quite true that the petitioner purchased the interest of the 
mortgagor as well as the second mortgagee at the auction sale, and if that was 
all that he had purchased, then, it could be said that holding the lease good as 


' against the petitioner would not affect-the interest of the mortgagee. But what 


an auction purchaser purchases at a sale upon a mortgage is not only the inte 
rest of the mortgagor, or the interest of any subsequent mortgagees who have 
been made parties to the suit, but also the interest of the mortgagee who has 
brought the property to sale. The petitioner, therefore, had in him both the 
interests of ihe mortgagor and the mortgagee after his purchase, and if the 
lease in favour of opponent No. 1 is held good as against him, then, in that case, 
the regult must necessarily be that Madhav’s rights in the property, which were 
the subject-matter of the suit, would be affected. Mr. Desai, who appears on 
behalf of the tenant, contends however that in this case there was power in tha 
mortgagor under s. 65A of the Transfer of Property Act to let the property in 
such a manner as the lease would be binding upon the mortgagee, and he says 
that this power the mortgagor had, whether a suit had been filed or not. The 
power would not come to an end by the mere fact that Madhav had filed a 
suit. Now, s. 65A was enacted, because there was a difference of opinion bet- 
ween the different High Courts before it was enacted as to whether a mortgagor 
had got power to let the property to another in such a manner that the lease 
would be binding upon the ee This question is now set at rest by the 
decision of their Lordships of the Supreme Court in Raja Kamakshya Narayan 
Singh Bahadur v. Chohan Ram.’ But the question was undecided when: 
s. 65A was enacted, and the only effect of this enactment was to make it 
quite clear that a mortgagor had a right to lease the property, provided the 
conditions mentioned in s. 65A(2) were satisfied. But it seems to us that that 
does not affect the question of Ks pendens. The question whether one party to 
a suit had or had not got a right to enter into a transaction does not affect the: 
question of lis pendens. A mortgagor, for example, may, pending a suit filed 
by the mortgagee, convey the equity of redemption to anybody he likes. He 
may similarly create a second mortgage. The only thing which he cannot do 
ig to do these things in such a manner as to affect the firstemortgagee. If he 
does create a second mortgage, or if he conveys the equity of redemption, then 
the second mortgagee or the purchaser takes subject to the result of the suit. 
That is because once a suit is fled, s. 52 prohibits éne p to the suit to effect 
a transfer which he could have done, if the suit had not been filed, not abso- 
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b 


1956.) RAMDAS POPATLAL V. FAKIRA PANDU (4.0.3.}—Bavdekar J. 40 


lutely, but in such a manner as to affect the rights of the other party to the 
- suit. It seems to us, therefore, that if s. 52 is to be allowed to have full effect, 
it must be decided that any lease, which is created by a mortgagor pending + 


suit which was filed by the mortgagee, would not be binding upon the mort-. 


gagee, or any’ person who has subsequently purchased the interest of the mort- 
gagee along with that of the mortgagor in the property in suit, and the lessee 
will have to take subject to the result of the suit. There is authority for this 
proposition in the case of the Calcutta High Court in Jaman Jia v. Akal 
Hudtani.! l 

Then we come to the provisions of the Bombay Tenancy & Agricultural Lands 
Act. Now, it is quite true that, as their Lordships of the Supreme Court ob- 
served in the case of Mahabir Gope v. Harbans Narain Singh? jf 
thə mortgagee had power to create a leage in favour of a third per- 
gon, then rights may spring up in a tenant whom he has introduced in the 
land, because of a statute which makes guch rights dependent upon the nature 
of thə land and possæsion for the requisite period. But the question is 
whether in this particular case there are any rights created because of tho 


why if a valid lease was created by the mortgagor in favour of opponent No. 1, 
if subsequently owing to the operation of s: 3A of the Act opponent No. 1 
became a protected tenant of the mortgagor, then he should not subsequently 
also become a protected tenant of the person who was entitled to the posses- 
sion of the property as a result of the auction sale in the mortgagee’s suit 
Now the reply to that is that, it is true that there was nothing to prevent the 
mortgagor from creating a lease of the mortgaged property, and the lease was 
not void in its inception. But s. 52 of the Transfer of Property Act prevented 
the mortgagor from creating any lease so as to affect the rights of the mort- 
gages, or any person who would purchase the property as a result of the suit 
pending which the lease was made. Any rights, therefore, which would be 
created in such a tenant because of the operation of the provisions of the 
Tenancy Act would not help the tenant as against the mortgages, unless there 
was anything in the provisions of the Tenancy Act which required that not- 
withstanding the provisions of s. 52 of the Transfer of Property Act such rights 
would be created in the tenant. Now, as I have already mentioned, the only. 
provision which creates any rights in the tenant introduced by the mortgagee 
is s. 3A of the old Act. Under that provision opponent No. 1 became a pro- 
tected tenant; but that was so far as the mortgagor himself was concerned, 
There is nothing ‘in the provisions of s. 3A, or for the matter of that anywhere 
else in the Act, which gave opponent No. 1 any rights because of the lease 
created in his favour by the mortgagor as against’ the mortgagee. It is true 
that to do so is to hold that the doctrine of lis pendens is not affected by any of 
the provisions of thg Tenancy Act. Now, we do not say that if the Legislature 
had wanted it could not have provided that a person would be a protected 
tenant of the property, notwithstanding the provisions of s. 52 of the Transfer 
of Property Act. But our attention has not been drawn to any provisions of 
the Tenancy Act in Which it is so provided. We’ must, therefore, take it that 
any leases which Are created and which are affected by the doctrine of lis pen- 
1 (1048) 47 C. W. N. 682. 2 [1052] S. C. R. 775. 
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dens do not enable the lessee to exercise any rights, created in his favour by 
the Bombay Tenancy Act, because of the creation of such a lease, against the 
mortgagee. In the result, therefore, the petitioner was not affected by the 
„lease, which was created by the mortgagor, because of the doctrine of lts pen- 


* dens. No relationship of a protected tenant was consequently created after the 


purchase by the petitioner between him and opponent No. 1. Opponent No. 1 
was not consequently a protected tenant of the petitioner. 

In the result, the order which’ has been passed by the Tribunal must be set 
aside and those which have been passed by the Prant Officer and the Mamlatdar 
restored. There will be no order as to costs of this application. 


Order set aside. 


Before Mr. Justice Bavdekar and Mr. Justice Gokhale. 


JOTIRAO NARAYANRAO DIWAN v. ANANDA DADU PATIL.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 40, 28— 
Deceased protected tenant committing default in payment of rent during his life-time 
—Heirs of protected tenant accepting landlords’ offer to continue tenancy—Whether 
landlords entitled to proceed against heirs in ejectment for arrears of rent remaining 
due from time of deceased protected tenant. 


The effect of s. 40 of the Bombay Tenancy and Agricultural Lands Act, 1948, is that 
on the acceptance of the offer of the landlords by the heir or heirs of the deceased 
protected tenant, the previous tenancy is continued on the same terms and conditions 
on which the previous tenant was holding it prior to his death. Therefore, where the 
tenancy of the deceased protected tenant was in his life-time Hable to be terminated 
for non-payment of rent under s. 14 of the Act and he was also Hable to be evicted 
for the same cause, that liability would equally attach to the tenancy of the heir or 
heirs of the deceased protected tenant who have accepted the landlords’ offer under 
a. 49, and the landlords can proceed against such heir or heirs of the deceased protected 
tenant in ejectment, on the ground of default committed by the deceased protected 
tenant during his life-time in payment of rent. 


Onz Jotiram and another (applicants) who were the owners of a certain 
survey number at Mangaon in the Kolhapur district had leased this land to 
Dadu Patil who was their protected tenant. Dadu Patil was in arrear of 
rent for the years 1949-50, 1950-51 and 1951-52. Dadu Patil died in 1952 
leaving as his heirs a minor son Ananda and two widows (opponents). The 
opponents’ names were entered in the record of rights as heirs of the deceased 
protected tenant Dadu Patil in respect of the land. The applicants ap- 
plied to the Mamlatdar for possession on the ground that the opponents had 
failed to pay rent for three years. The Mamlatdar held that there was failure 
on the part of the opponents to pay rent and he, therefore, gave possession of the 
land to the applicanta. On appeal by the opponents the District Deputy Col- 
Tector allowed the appeal and dismissed the applicants’ application for posses- 
sion, observing, in his order as follows :— 

“Tt ig seen from the R. for R. that S. No. 144 has two joint owners—the two respon- 
dents, while the notice terminating the tenancy is given by only one of them. The land 
stands in the names of both respondents and the protected tenant is shown as holding 
the land under both of them. As held in the B.R-T. Case No. 2900 (0/211) dated May 22, 
1950, the notice could not In law effect the termination of ‘tenancy. 

Secondly, the respondents have not discharged the onus of proving non-payment of 
rent by any convincing evidence such as production of counterfoils, etc. There is only 
the statement of the respondent Jotirao Narayanrao Diwan.” e 

The applicants applied in revision to the Bombay Revenue Tribunal. The 
Tribunal dismissed the application, observing, in its order, as follows :— 

“But an important question which requires consideration js whether the hetrs of 
the deceased protected tenant Shri Dadu Patil can be held in law for the conse- 


* Decided, October 3, 1956. Special Civil Application No. 1766 of 1956. 
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us on this question as, in our opinion, s. 40 of the B.T. and AL. Act, 1948, introduces a, 

different notich in such a matter. There the landlord is required to make an i 
writing to the lineal descendent of the deceased protected tenant asking him if he is wWill- 
Ing to continue the tenancy on the same terms as his deceased father. If the rights are 
heritable under the personal law, then s. 40 of the B. T. and A. L. Act, 1948, would be an 
anomaly. But as the Special Act now under consideration enacts that a landlord shall 
meake an offer and that too not to all the persons who are entitled to succeed as heirs to 
the estate of the deceased protected tenant but only to the lineal male descendants and 
thereafter to his widows excluding all other heirs, when an offer is made in writing by 
the landlord these heira have an option to accept or to refuse it under s. 40 of the B. T. 
and A. L. Act, 1M8. That being so, we do not agree with Shri Divan that the protected 
tenancy right of Shri Dadu Patil were heritable in law by the son and iwo widows of 
the deceased protected tenant and that, therefore, they succeed to the property subject to 
the rights and Habilities of Shri Dadu Patil We are not, therefore, satisfled that the 
landlords have a right to proceed against the son or the widows of the deceased protected 
‘tenant in ejectment on the ground of defaults committed by the protected tenant d 

hig life time in payment of rent.” - 


The applicants applied to the High Court under art. 227 of the Constitution 
of India for setting aside the order passed by the Tribunal. 


The application was heard. 


Y. V. Chandrachud, for the applicants. 
M. V. Paroenjpe, for the opponerte. 


GOKHALE J. This Special Civil Application under art. 227 of the Constitu- 
tion raises a short point of law, and it arises in this way. 

Survey No. 144 of Mangaon in the district of Kolhapur is owned by the pre- 
sent petitioners. Dadu Tukaram Patil cultivated the land as their protected 
tenant. He died in 1952, and it appears that he was in arrears in payment 
of rent for the years 1949-50, 1950-51 and 1951-52. Dadu left as his heirs a 
minor son and two widows. According to the petitioners, even after notice, 
Daflu’s heirs did not pay the arrears of rent. It is common ground that the 
names of the minor gon as well as of the widows of Dadu are entered in the re- 
cord of rights as heirs of the protected tenant in respect of this land. As these 
heirs of Dadu did not pay the arrears, the landlords gave them a notice termina- 
ting the tenancy, and applied to the Mamlatdar for possesion on the ground 
that the tenants had failed to pay rent for three years. The learned Mamlatdar 
held that there was failure on the part of the tenants to pay rent, as alleged by 
the landlords, and therefore he awarded possession of survey No. 144 to the 
petitioners. There was an appeal by the tenants to the Prant Officer. He was 
of the view that the notice of the petitionors was not valid, since it was a notice 
only by one of the joint owners; and since the land stood im the 
names of both the petitioners, the notice, according to the appellate 
authority, was not valid. On the question of failure to pay rent, the Prant 
Officer was of the view that the landlords failed to discharge the onus which 
lay on them of proving non-payment, because they had not produced any con- 
vineimg evidence such as*counterfoils ete., and he was not disposed to rely on 
the statement of petitioner No. 1 that there was failure by the opponents in pay- 
ment of rent. both these grounds, the learned Prant Officer allowed the 
appeal and diamigsed the landlords’ application for pogsession. In revision 
before the Revenue Tribunal, it was urged on behalf of the landlords that the 
view of the Prant Officer that the notice was invalid was not correct, since no 
notice was n under *s. 14 of the Bombay Tenancy and Agricultural 
Lands Act, 1948, on the date when the application was filed. That argument urg- 
ed on behalf of The landlords was accepted by the Revenue Tribunal. Tt seems 
that the tenants were not represdnted before the Revenne Tribunal, as the notice 
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of the revision was not'served on then, on the daté that the matter was heard 
by the Tribunal, The Tribunal, it appears, raised a new point against the” 
maintainability of the landlords’ application, and that point was that the heirs , 
, ofthe deceased protected tendnt, Dadu Patil, were not liable in law for ‘the 

consequences of the defaults made by the protected tenant during’ his lifetime: 
That contention was accepted by the learned members of the Tribunal, on' the 
ground that s. 40 of the Tenancy Act provided for an offer by the landlord:to the 
heir ‘or heirs of the deceased protected tenant and that was different from 
sucdession under Hindu Law, that the protected tenancy rights were not heritable, 
and that, therefore, the heirs of the deceased protected tenant could not be evicted, 
onthe ground that the deceased had made a default in payment of rent for three 
yeats. In the result, the Tribunal held that the landlords have no right to pro- 
ced against the son and widows of the deceased protected tenant, on the ground 
of default committed by the deceased protected tenant, and consequently the: 
application of the landlords was dismissed. Y 
^- In this application Mr. Chandrachud, the learned advocate for the petitioners, 
has rot disputed the legal:position that the protected tenancy rights are not 
heritable by virtue of the provisións of 8. 40. He, however, says that under‘s. 40 
df the Tenancy Act the landlord has'to make an offer to continue the tenancy 
on the same terms and conditions.on which the deceased tenant was holding the 
land at the time of his death to the heir or heirs of the deceased tenant; and 
Mr. Chandrachud argues that if the heir of the deceased accepts the offer, it 
means that the previous tenancy is continued on the same terms and conditions, 
which would include the liability to be evicted for default m payment of: rent. 
It appears from the record that the names of the opponents are entered in the 
record of rights as the heirs of the protected tenant. In fact, it does not seem 
to have been ever disputed in the lower Courts that the opponents are the pro- 
teated tenants on the land. It must, therefore, be assumed for the purpose of 
this application that the necessary offer was made by the landlords under s. 40, 
and that offer was accepted by the opponents. : 
‘Now, Mr. Paranjpe, the learned advocate for the opponents, contends that 
the: effect of the provisions of s. 40 is that there is an offer by the landlords, 
Which, if accepted; creates a new tenahcy altogether, and therefore the heirs who 
accept the offer cannot be made liable for the defaults committed by the deceas— 
ed protected tenant. In the case-of an ordinary contractual tenancy, according 
- to Mr. Paranjpe, the liability of the tenants would arise on the basis that the 
tenancy rights are heritable, aid since the heirs inherited the tenancy rights, 
they become liable to pay the rent and the arrears of rent to the landlord. In 
- the case of'a protected tenant, however, there is no inheritance as such. | 
> It will, therefore, be necessary to consider the provisions of s. 40 of the 
Tenancy Act. The relevant part of that, section is in the following terms :— 
uff a protected tenant dies, the landlord shall offer to continue the tenancy on, the 
sime terms and conditions on which such tenant was holding it at the time of his death 
to the betr or hetrs of the deceased tenant:... i 
` —For the purposes of this section, an heir means the lineal male descen- 
dants of a tenant or his adopted son and failing both his widow who has not remarried.” 
Tt is not necessary for us to consider the two provisos to this section, because, as 
I have already stated, it must be assumed’ in this application that there is no 
‘dispute that the landlords in this case made an offer to the tenants, and the same: 
‘was accepted, with the result that they are now recorded as protected tenants 
in the record of rights. . It will .be, therefore, seen that under s. 40 what is 
required is that.on the death of a protected tenant, the landlord has to maké 
an offer to continue the tenanoy on the same terms and œnditions on which 
such tenant was holding it at the time of his death to the heir’or heirs of the 
deceased ‘tenant. i 

According to Mr. Paranjpe, as a reult of.the offer made Jy the landlords and 
‘accepted by the heir or heirs, a fresh tenancy ia created, and guch, a tenant or 
tenants cannot be evicted for the defaults committed by the previous tenant. 
We cannot accept this argument. Mr. Paranjpe has,’ in the first instance, draw 
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our attention to the provisions of s. 28 of the Tenancy Act. Under that section, 
“with certain exceptions, any interest in the land held by a tenant is not hable 
to be attached, seized or sold in execution of a decree or order of a civil Court, 
and Mr. Paranjpe contends that even if the landlord had obtained a decree 
against the previous protected tenant for arrears of rent, that could not have 
been executed against his heirs. But wə are not concerned with the execution 
of a decree obtained against a deceased protected tenant with regard to the 
arrears of rent in this case. Under an offer’ made by the landlords, the -heirs 
continue on the land, and they themselves become the protected tenants; but 
that protected tenancy is a continuation of the previous tenancy, and under the 
provisions of s. 40 that has to be on the same terms ‘and conditions on which the 
deceased protected tenant was holding the land at the time of his death. Now, 
it is obvious that the protected tenant deceased Dadu was under a liability 
to pay rent regularly to the landlord. He was also under a liability to be 
evicted for failure to pay the rent as his tenancy was liahle to be terminated. 
If that be so, since it is the same tenancy which is being continted with the 
heirs of the protected tenant, we must hold that the opponents are holding the 
property as protected tenants of the suit land, subject to the liability of being 
evicted for the arrears of rent which have remained due from the time of the 
‘deceased protected tenant. . The effect of s. 40 seems to. be that on the acceptance 
of the offer of the landlords by the heir. or heirs of the deceased tenant, the 
previous tenancy is continued on the same terms and conditions on which the 
previous tenant was holding it prior to his death. The tenancy of the deceased 
protected tenant was liable to be terminated for non-payment of rent under 
s. 14 of the Tenancy Act, and he was also liable to be evicted for the same cause. 
That liability equally attaches to the tenancy of the preserit opponents. The 
deeision of the Revenue Tribunal, therefore, that the landlords have no right 
to. proceed against the heirs of the deceased protected tenant in ejectment on 
the ground of defaults committed by the deceased protected tenant during his 
life time in payment of rent cannot be upheld. 

Mr. Paranjape also argued that the view of the Revenue Tribunal 
that notice was unnecessary was not correct. According to him, though notice 
might not have been necessary under a. 14 of the Tenancy Act, as it stood when 
the application of the landlords was made, notice was necessary under s. 84 
ofthe Land Revenue Code, which provides for a notice for the termination of 
an annual tenancy. Mr. Paranjpe also urged that the Revenue Tribunal did 
not go into the question of defaults in payment of rent as the landlords’ applica- 
tion was disposed of on the law point arising under s. 40 of the Tenancy Act. It 
is also clear from the record that the opponents were not represented before the 
Revenue Tribunal, and the postal acknowledgment indicating service of notice 
‘was not even received, it appears, on the day that the application was heard.by 
the Revenue Tribunal. 

We, therefore, propose to send back the case to the Revenue Tribunal for dis- 
posal of the revision application in accordance with law. We do not propose to 
deal with the other contentions raised by Mr. Paranjpe. He will be at liberty 
to raise these contentions before the Revenue Tribunal. ' 

Consequently, we set aside the order of the Revenue Tribunal and remand 
the case back to the Tribunal for disposal according to law after giving proper 
notice to both the parties. Each party will bear its own costs in this application. 

` Order accordingly. ` 
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BALKRISHNA SAKHARAM NAIK v. SIDDAPPA VITHOBA GANGADE.* 


ability of such application. 


In proceedings started by the landlord under s. 64 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, it is neceesary in law to make the tenant in actual pos- 
session of the land a party to the proceedings, to give notice to him of the proceedings 
and to hear him in those proceedings. Therefore in the application presented by the 
landlord under s. 64 of the Act it is necessary to mention as an opponent the name of 
the tenant in actual possession of the land who stands first in the list of priorities 
under a. 64 and to issue a notice to him of the proceedings, before the tenant could be 
bound by the results of such proceedings. 

The essential condition precedent to the making of an application by the protected 
tenant under s. 32(3) of the Bombay Tenancy and Agricultural Lands Act, 1948, is 
that he must first make an offer in writing to the landlord stating therein the amount 
of the price at which the tenant intends to purchase the land. 


OnE Balkrishna (opponent) was the owner of certain pieces of land at 
Karajgi in the Sholapur district and Siddappa (applicant) was his protected 
tenant in respect of these lands. In 1952 the opponent wanted to sell some of 
these lands and he, therefore, applied to the Mamlatdar under s. 64 of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, for determination of the reasona- 
ble price of these lands. The applicant was not made a party to these pro- 
ceedings. On July 24, 1952, the Mamlatdar fixed the total price of these lands 
at Re. 24,500 and thereafter the opponent on August 1, 1952, offered to sell the 
lands to the applicant. The applicant by his reply dated September 24, 1952, 
intimated to the opponent that he was not willing to purchase the lands 
at the price mentioned in the opponent’s notice but he was willing to, do 
go at a price to be 


fixed by the Mamlatdar under s. 32 of the Act. On 
December 24, 1952, the opponent agreed to sell these lands to one Gangawwa 


October 4, 1956. Special Civil tions in the adjoining lands— 


* 
EA nga No. 604 of 1956 (with Civil Appli- 
cation No. 1057 of 1958). 

+ The relevant sections run thus :— 

64. Sale of al land to particular 
persons. (1) ere a landlord intends to 
sl any land he shall apply to the Tribunal 
for determining its reasonable price. In 

the reasonable price, the Tribunal 
shall take into consideration the factors to 
be taken into consideration in fixing the 
reasonable rent under section 12. 

(2) After the Tribunal has determined the 
reasonable price, the landlord shall make an 
offer in the prescribed form to persons in 
the following order of priority provided that 
the person to whom the offer has been made 
has failed to pay to him the amount of the 
reasonable price as determined by the Tribu- 
pal or to deposit the same with the Tribunal 
within two months from the date on which the 
offer is communicated to such n. The 


land 
or 


not necessary to carry on agricultural opera- 


(i1) the tenant in actual possession of the 


(ii) the person or persons personally culti- 
ae any land adjacent to the land to be sold, 
iit) a co-operative farming society, 

io) any other agri 

v) any other person who has obtained from 
the Collector ea certificate that he intends to 
take the profession of agriculturist. 

82. of tenani to purchase 
land.—{1) N ding anything contrary 
in any law, usage, or contract but subject to 
the provisions of sub-section (6), a protected 
tenant shall at any time be entitled to purchase 
from the landlerd the land held by him as 
a protected tenant. 

(2) For this purpose the protected tenant 
s make an offer in writing to the landlord 
stating the amount of pripe for which be intends 
to purchase the land. 

3) Be the landlord reiua is 
the offer to execute the sale deed 
three mon from date of the offer, the 
rotected tenant may ly to the Tmbunal 
or the determination o e reasonable price 
of the land. 
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for Rs. 22,000, and a sale-deed in pursuance of this agreement was tom- 
pleted on June 8, 1954. In the meantime on June 1, 1953, the applicant 
applied to the Mamlatdar under s. 82 (3) of the Act for determination 
of the reasonable price of the aforesaid lands. The opponent inter alta con- 
tended that no offer was made by the applicant as contemplated under s. 
$2(2) of the Act, that the price of the lands was already fixed by the Mamlat- 
dar, that the price already fixed was binding on the applicant, and that as fhe 
lands: had already been sold to Gangawwa, the applicant’s application should 
not be entertained. The Mamlatdar came to the conclusion that if the applicant 
was dissatistied with the price fixed by the Mamlatdar, the proper course for 
him to have taken was to go in appeal, and.as he had neither done so nor had 
he deposited the amount within two months, his application was not maintain- 
able. On appeal, the District Deputy Collector dismissed the applicant’s ap- 
peal, observing in his order, as follows :— 

“In the first place, it has to be noted that the appellant is confusing the provisions 
of s. 82 with s. 64 of the B. T. and A. LL. Act—according to the provisions df s. 64 of the 
B. T. and A. L. Act when the landlord wants to sell the lands he has to get the reasonable 
price fixed from the Tribunal. In this case the respondent (the landlord) has got the 
reasonable price fixed and this fact is made clear in the notice of offer given to the tenant. 
There is no provision in s. 64 to gtve hearing to the parties before fixing the reasonable 
price as in s. 32. There was also nothing in the rules to make the tenant a party before 
fixing the reasonable price under s. 64 at least till the time the price in this case was 
fixed. All that is binding on the Tribunal is that he has to fix reasonable price taking 
into consideration the factors under s. 12 of the Act The Mamlatdar has accordingly 
fixed the reasonable price. The appellant failed to accept the offer or to show his willing- 
ness to accept the lands at the price fixed by the Mamlatdar. After a lapse of 19 months the 
appellant put in an application to fix the reasonable price of the lands. The application 
can be taken under s. 32 and not under s. 64 of the Act. In this suit as the landlord 
wants to sell his lands, the provisions of s. 64 and not of s. 32 are applicable.” f 

The applicant applied in revision to the Bombay Revenue Tribunal. The 
Tribunal allowed the applicant’s application and remanded the case to the 
Mamlatdar for fixation of reasonable price under s. 32 of the Act, observ- 
ing in its order, as follows :— 

“Bection 64 also makes no provision for issue of a notice to the protected tenant 
befo@e the fhration of the price. Relying on the absence of such a provision, it is urged 
for the landlord that the price of Rs. 24,500 fixed on his application is binding on the 
protected tenant and he cannot apply again under s. 32 for reftxing it It is said that 
the reasonable price can be fixed only once either under s. 64 or s. 32 and that price is 
binding on all parties concerned no matter whether they were parties to the proceedings 
or not. But that argument cannot be accepted because this Tribunal has held in case 
No. 1581 of 1951 (Selected Decision of the Bombay Revenue Tribunal, p. 219, decided on 
21-11-1951) that, on the rules of natural justice, the persons enumerated in s. 64 are 
interested in the result of the landlord’s application and their presence is necessary to 
enable the Court effectually and completely to settle the question arising from the land- 
lord’s application. As in the present case the price was fired without making the petli- 
toner a party to the landlard’s application, we think that he is not bound by the price 
so fixed he having had no opportunity to present his views on the question. 

As a corollary to the above argument, tt is further argued by Shri Tuljapurkar for 
the landlord that although sub-s. (8) of s. 32 has the over-riding effect over s. 64, the 
right of the protected tenant to purchase the land has to be exercised at the price already 
fixed and ft is not open to him to apply for refixation of that price. But once it is held 
that the protected tenant is not bound by the price fired under s. 64, there is clearly no 
reason why he apply for a fresh determination of the price. 

But then Shri japurkar had a fundamental objection to the petitioner’s applica- 
tion and it is this that the application does not fulfil the corflitions precedent necessary to 
such application under s. 32 in that the protected tenant did not state the amount of the 
price for which he int@hded to purchase the lands. Shri Tuljapurkar’s first objection is 
that the reply of tRe petitioner dated 24-9-1952 could not be called an offer of purchase, 
because it was merely a rejection of his own affer,-and, secondly, assuming it to be an 
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offer’ it did not mention the exact-price for which the protected tenant was prepared to buy 
the lands. We cannot accept this contention elther. The petitioner after saying that the 
price fixed by the Mamlatdar was not reasonable asserted his right to purchase the lands 
under s. 32 and then offered to pay whatever the Mamlatdar might fix as the reasonable 
* price of the lands. It is true that no definite amount was mentioned. But the landlord 
had already stated his price and counter offer could not be intended to be for any higher 
amount. The petitioner has clearly stated that he is prepared to pay what the Mamlatdar 
would fix and it cannot be said that the landlord was in any way prejudiced by the 
omission of the petitioner to name a particular figure. In the circumstances of the case, 
we think we shall be justified in putting a liberal construction on the wording of the 
letter dated 29-9-1952 and to read in it an offer in terms of s. 32, sub-s. (2).” 


The opponent applied to the High Court under art. 227 of the Constitution 
of India for quashing the order passed by the Tribunal. 
The application was heard. 


Y. B. Rage, for the petitioner. 
P. K. Padhye, for N. M. Hungund, for opponent No. 1. 


4 


GOKHALE J. This is a Special Application under art. 227 of the Constitu- 
tion of India by the landlord against the decision of the Revenue Tribunal re- 
manding opponent No. 1’s application to the Mamlatdar for the determination 
of reasonable price of certain lands and disposal of the application under 8. 
32 of the Bombay Tenancy and Agricultural Lands Act, 1948. The petitioner- 
landlord is the owner of six pieces of land admeasuring about 103 acres at 
Karajgi, Taluka Akalkot, District Sholapur. Opponent No. 1 is the protected 
tenant in respect of these lands. In 1952 the petitioner wanted to sell three 
out of these six pieces of lands, S. Nos. 93, 94 and 142, admeasuring 17 acres 
and 18 gunthas, and he accordingly applied to the Mamlatdar under s. 64 of 
the Tenancy Act for determination of reasonable price of these lands. To 
these proceedings the opponent was not made a party. It is not in dispute that 
the opponent is a protected tenant of these lands, On July 24, 1952, the Mam- 
latdar fixed the total price of these lands at Rs. 24,500, valuing S. No. 93 at 
Ra. 15,000, S. No. 94 at Re. 5,000 and B. No. 142 at Re. 4,500. After the price 
was so fixed by the Mamlatdar, the petitioner-landlord offered to sell the lands 
to the opponent-tenant on August 1, 1952. To this offer the opponent gave 
a reply on September 24, 1952, that he was not willing to purchase the lands 
at the price mentioned in the landlord’s notice but he was willing to do so at 
a price to be fixed by the Mamlatdar as the Tribunal under s. 82. It appears 
that thereafter the landlord offered these lands to contiguous cultivators ac- 
cording to the priorities mentioned in s. 64. As none of them seems to have ac- 
cepted his offer, on December 24, 1952, the petitioner-landlord agreed to 
sell these lands to one Gangawwa for Ra. 22,000 out of which Rs. 3,100 are 
alleged to have been paid as earnest money. It is said that the sale-deed was 
completed in pursuance of this agreement on June 8, 1954. But before the 
gale-deed came to be completed, on June 1, 1958, ie., nearly 9 months after 
he gave the reply to the landlord, the tenant made an application to the Mam- 
latdar under s. 32(3) of the Tenancy Act for determination of reasonable price 
of the three lands. The landlord contested the tenant’s application. He 
urged that no offer was made by the tenant as was contemplated under s. 
$2(2) of the Act, that the price of the lands had been already fixed by the Mam- 

° jatdar on his application under s. 64 and, therefore, no question of fixing 
reasonable price afresh arose and that the price already fixed was binding 
on the opponent. He also urged that the opponent’s application should not 
be entertained because the,lands had been already sold by him to Gangawwa. 
The Mamlatdar held that the applicant before him was a protected tenant but 
that he had made no offer in writing to the Jandldrd stating the amount of the 
price for which he intended to purchase the lands and consequently it could 
not be said that the landlord had refused to accept the offer and to execute 
the sale-deed within three months. On this ground he held that he had no 
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jurisdiction to determine the price and he dismissed the tenant’s -applicdtion, 
Before the learned District Deputy Collector in appeal the main ground taken 
by the tenant was that as no notice of the proceedings under s. 64 of the Act 
was given to him by the landlord and he was not heard, he was not bound by 


that determination of price. The appellate authority held that there was no’ 


provision in s. 64 making it necessary to give a hearing to the parties for fixjng 
the reasonable price and there ‘was nothing also in the rules. All that the 
Tribunal had to do in fixing the price was to consider the factors under s. 12 
of the Act.. The appellate authority was also influenced by the fact that the 
tenant had. puf in his application after a lapse of nearly 10 months, Conse- 
quently the District Deputy Collector dismissed the tenant’s appeal. In re- 
vision the Revenue Tribunal reversed the. decisions of the Mamlatdar and of 
the District Deputy Collector on the ground that rules of natural justice re- 
quired that the tenant should be heard in proceedings under s. 64 of the Act, 
and since the tenant was not heard when the price was fixed, the said price 
could not bind the tenant. It was urged on behalf of the landlord before the 
Revenue Tribunal that the tenant’s application was not maintainable because 
he had not. made any offer as contemplated under s. 32(2) of the Tenancy -Act. 
But the Revenue Tribunal was inclined to put ‘‘a liberal construction on the 
wording of the letter dated 24-9-1952’’ in reply to the, Jandlord’s offer and 
took the view that there was a substantial compliance with s. 32(2) of the 
Act. The Revenue Tribunal consequently allowed the tenant’s application in 
Tevision and, as I have already stated, remanded the case to the Mamlatdar 
for fixation of reasonable price under s. 82. 

Now, in this application, Mr. Rege, the learned advocate for the landlord, 
in the first instance contends that the Revenue Tribunal was in error in bold- 
Ing that notice was necessary to be given to the tenant in the proceedings start- 
ed by the landlord under s. 64 of the Tenancy Act. Weare not prepared to 
accept that argument. In our opinion, it is even not necessary to invoke the 
principle of natural justice as the Revenue Tribunal did. The provisions of s. 
64 read with ss. 71 and 72 of the Tenancy Act would, in our view, make it 
necessary in law to make the tenant a party, to give notice to him and to 
hear him‘in those proceedings. Under s. 64 where a landlord intends to sell 
any land he has to apply to the Tribunal, which in this cases would be the Mam- 
Tat@ar, for determining its reasonable price. In determining the reasonable 
price the Tribunal has to take into consideration the factors which are referred 
to in s. 12 for fixing the reasonable rent of lands. After the Tribunal has 
‘determined the reasonable price, s. 64 makes it incumbent upon the landlord 
to make an offer in the prescribed form to persons in the order of priority given 
in the section. It would be seen from cl. A(t) of subs. (2) of a 64 that the 
tenant in actual possession of the land ‘stands first in the list and after him 
comes the person or persons personally cultivating any land adjacent to the 
land to be sold. Under s. 3918) of the Tenancy Act nothing in s. 64 shall 
affect the right of the protected tenant to purchase under s. 32 the land held 
by him on lease. It would be obvious, therefore, that the tenant would not be 
bound by the price fixed in the proceedings conducted in his absence under 
s. 64. Besides, if we turn to s. 71, all inquiries and other proceedings before 
the Mamlatdar or the Tribunal have to be commenced by an application which 
shall contain the particulars mentioned in the section, and im al. (a) to s. 71 
there is a reference to the name, age, profession and place of residence of the 
applicant and the opponent. Under s. 72, in all inquiries and p 
commenced on the presentation of applications under a. 71 the Tribunal is 
competent to exergise. the same powers as the Mamlatdar’s Court under the 
Mamlatdars’ Courts Act, 1906. In our opinion, therefore, the application pre- 
sented by the landlord under s. 64 would require the mention as an opponent 
of the name of the tenant it actual possession of the land who stands first in 
the list of prioritie? under s. 64 and who, if he was not served with notice of 
the proceedings,” would not be bound by the resulta of such proceedings. We 
mre, therefore, of the opinion that it was necessary for the landlord to mention 
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the Aame of the protected tenant in this case in his application and to issue 
notice to him before that application was heard and decided by the Mamlatdan 
and price was fixed at Rs. 24,500. The view of the learned Members of the 
Revenue Tribunal, therefore, that the fixation of price of these lands at Rs. 
*24,500 by the Mamlatdar would not bind the opponent-tenant is coxrect. 

Then Mr. Rege argues that the application of the tenant was incompetent 
because the essential requisites under a. 32 were not complied with by him. 
Under s. 32(1) as protected tenant he will be entitled to purchase from the land- 
lord the land held by him as a protected tenant. But sub-s. (2) of that section 
shows that the protected tenant has in the first instance to make an offer in 
writing to the landlord stating the amount of the price for which he intended 
to purchase the land. In case the landlord refused or failed to accept the 
offer and to execute the sale-deed within three months from the date of the 
offer, then under sub-s. (3), the protected tenant can apply to the Mamlatdar: 
for the determination of the reasonable price of the land. It seems clear,. 
therefore, tht the essential condition precedent to the making of an applica-- 
tion by the protected tenant under s. 82(3) is that he must first make an offer 
In writing to the landlord, state therein the amount of the price for which he 
intends to purchase the land, and if, after such an offer is made, the landlord 
refuses or fails to accept the offer and execute the sale-deed within three 
months from the date of the offer, then he can apply to the Tribunal for deter- 
mination of the reasonable price. As I have already stated, the Mamlatdar 
found as a fact that there was no such offer made by the tenant mentioning 
any particulars and consequently there could be no refusal on the part of the 
landlord to accept that offer. If no offer is made, then there is no question 
of the landlord refusing or failing to accept the offer. The landlord must 
know the amount of the price at which the tenant intends to purchase the land_ 
If such an offer is made, then he can either refuse it, or accept it and execute 
the sale-deed within three months from the date of the offer. But if no offer 
is made, there is no question of any refusal or failure on his part to execute 
the sale-deed within three months from the date of the offer. The learned 
Members of the Revenue Tribunal were inclined not to place reliance on this. 
infirmity on the ground that they wanted to put a liberal construction on the 
wording of the tenant’s reply dated September 24, 1952. In that reply he 
had refused to accept the landlord’s offer to sell the lands to him at the pice 
fixed by the Mamlatdar in the landlord’s application under s. 64, namely, Ra. 
24,500; but he stated that he was prepared to purchase the land at a price to be 
fixed by the Mamlatdar under s. 32. It means therefore that he wanted the fixa- 
tion 'of the price afresh by the Mamlatdar. Mr. Padhye, the learned advocate for 
opponent No. 1, contends that his client has substantially complied with the 
provisions of sub-s. (2) of s. 32. We cannot accept that contention. What 
that subsection requires is an offer in writing to the landlord stating the 
amount of the price at which the tenant mtends to purchase the land. Mr. 
Padhye says that his client was convinced that no useful purpose would be 
served by his mentioning any price Jess than the price already fixed by the 
Mamlatdar under s. 64. That argument is not sound. As the tenant failed 
to make any offer to the landlord, it would be sheer speculation as to what 
the reactions of the landlord would have been if any such offer had been made. 

In our opinion, opponent No. 1’s application in this case under s. 32 suffers 
from the serious infirmity in that the provisions of 3. 82(2) were not complied 
with. Consequently the order of the Revenue Tribunal is erroneous and will 
have to be set aside. 

We accordingly make the rule absolute, set aside the ord@r of the Revenue: 
Tribunal and dismiss opponent No. 1’s application. Opponent No. 1 will 
have to pay the costs of the petitioner. The order, of stay granted in the stay 
application has come to an end. There will be no ordergas to costs in the. 


stay application. ° 
Rule made absolute.. 


\ 
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Before Mr. Justice Bavdekar and Mr. Justice Gokhale. . 


VITHAL SAKHARAM KODRE v. GOPALA GANGARAM DAWKHAR.*’ 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 14, 34, 3— 
Transfer of, Property Act (IV of 1882), Secs. 111(g)(2), 117—Disclatmer of landlord’s 
title by tenant in tenancy governed by Act—Whether landlord can terminate tenancy 
on ground of forfetture by such disclaimer. $ 
In cases of tenancies governed by the provisions of the Bombay Tenancy and 
Agricultural Lands Act, 1948, the landlord cannot terminate the tenancy on the ground 
of forfetture by disclaimer of landlord’s title by the tenant. 
sections 13 and 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, between 
them cover the cases in which the landlord can terminate the tenancy of a tenant 
under the Act. 


ONE Gopala (applicant) who owned a certain land at Shirampur in the 
Nagar district sold it on February 28, 1925, to Vithal (opponent?. In 1939 
the opponent put the applicant in possession of the land as his tenant and on 
May 25, 1943, the opponent mortgaged the land to the applicant under a 
simple mortgage for Rs. 2,000. The applicant thereafter took two agreements 
to purchase the land from the separated brother of the opponent and in reply 
to the opponent’s notice, the applicant on February 23, 1949, contested the 
nature of the sale-deed dated February 28, 1925, and asserted that it was not 
a sale but was a mortgage and that he was in possession of the land by virtue 
of the agreements made with the opponent’s brother. 

On January 5, 1954, the applicant applied to the Mamlatdar for fixing 
reasonable rent claiming to be cultivating the land as a tenant from 1939. 
The opponent contended that the applicant was not his tenant but that the 
posseasion of the applicant was that of a mortgagee and, therefore, the question 
of determining reasonable rent did not arise. The Mamlatdar held that the 
applicant was not in possession as a tenant and, therefore, the question of fixing 
reasonable rent did not arise for consideration. On appeal, the District Depu- 
ty Collector reversed the order passed by the Mamlatdar and held that the 
applicant was in possession of the land as a tenant of the opponent. He, 
therefore, remanded the case back to the Mamlatdar for determination of the 
reagpnable rent of the suit land. The opponent applied in revision to the 
Bombay Revenue Tribunal. The Tribunal confirmed the decision of the Dis- 
trict Deputy Collector that the applicant was a tenant and dismissed the ap- 
plication, observing in its order, as follows :— 


“We are, however, not satisfied that a tenancy can be determined on the ground of 
forfeiture incurred by disclaimer of the landlord’s title. Section 14 of the Tenancy Act 
lays down the modes of terminating a tenancy. It expressly says that the tenancy of any 
land held by the tenant shall not be terminated unless any of the events prescribed’ 
happens and forfeiture by disclatmer of title is not an event prescribed by s. 14. 
Shri Tulpule relies on s. 3 of the Tenancy Act and argues that the provision of the Trans- 
fer of Property Act should be made applicable and since s. 111(g) is not inconsistent with 
the provisions of the Tenancy Act, the tenancy is determined when the tenant renounces 
his character as such and clatms title in himself. But the modes prescribed by s. 14 are 
the only modes by which a tenancy can be terminated under the Tenancy Act. The use 
of negative construction in cl (1) of s. 14 clearly indicates that any other mode of deter- 
mining a lease prescribed by ‘the Transfer of Property Act would be inconsistent with the- 
provisions of the Tenancy Act, and it is not open to resort to s. 111 of the Transfer of 
Property Act for inventing further heads under which a lease can be determined. We 
are, therefore, not impressed by the argument that the tenancy in this case was deter- 
mined by forfeiture.” 

The opponent applied to the High Court under art. 227 of the Constitution 
of India to set aside,the order passed by the Tribunal. 


The application was heard. 
tDectded, October 5/8, 1956. Special Civil Application No. 782 of 1956. 
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V. M. Tarkunde, with M. V. Paranjape, for the petitioner. 
G. M. Vakeel, for R. W. Adik, for the opponent. ° 


QOKEHALE J. This is a Special Application under art. 227 of the Constitution 

* ‘by the landlord against the decision of the Revenue Tribunal tonfirming the 
order of the District Deputy Collector remanding the case to the Mamlatdar 
for disposing of the tanant’s application for determination of reasonable rent. 

It appears that survey No. 10 of Shrirampur was originally owned by the 
present opponent, the tenant. The tenant sold it to the landlord on February 
28, 1925, but the landlord put his original vendor in possession of the land 
as his tenant in 1989. Then the landlord, while the tenant was in possession, 
mortgaged the land to the tenant under a simple mortgage of May 25, 1943, 
for Re. 2000. It seems that there was some dispute between the’ landlord and 
the tenant, and the latter took two agreements to purchase the land from the 
separated brother of the landlord. On February 23, 1949, in reply to a land- 
lord’s notiée the tenant contested the nature of his own sale-deed of 1925 
and asserted that it was not a sale out and out, but was a mortgage, and that 
he was in possession of the land by virtue of the satekhats taken from the land- 
lord’s brother. The landlord himself applied to the Bombay Agricultural Deb- 
tors Relief Court for taking of accounts of his simple mortgage of 1948, and 
the Bombay Agriculture Debtors Relief Court held on December 20, 1952, 
that that mortgage was satisfied. The landlord was directed to secure posses- 
sion through the civil court, and accordingly a suit was filed at Ahmednagar. 

On January 5, 1954, the present opponent applied to the Mamlatdar for 
fixing reasonable rent claiming to be cultivating the land as a tenant ‘from 1939 
to the date of the application. The petitioner resisted the tenant’s application 
on the ground that the opponent was not a tenant. He contended that the 
tenant had surrendered possession in April 1943, and had gone into posses- 
sion again in August 1943 under the mortgage of May 25, 1948, which was a 
simple mortgage. According to the landlord, the possession of the opponent 
was that of a mortgagee, and therefore he was not a tenant; and conseauently 
the question of determining reasonable rent did not arise. The Mamlatdar ac- 
cepted this contention of the landlord. He referred to the fact that the Bom- 
bay Agricultural Debtors Relief Court held the mortgage to be satisfied, and 
he also referred to the reply of the tenant to the petitioner’s notice defying 
the title of the landlord. The Mamlatdar, therefore, held that the present op- 
ponent was not in possession as a tenant, and the question of fixing reasonable 
rent did not arise for consideration. The District Deputy Collector reversed 
the decision of the Mamlatdar. He held that the opponent was in possession 
even prior to the mortgage as a tenant. The mortgage itself was a simple 
mortgage; and the opponent was not cultivating it as a mortgagee, but was 
cultivating it in the capacity of a tenant, and his status as a tenant did-not 
change. The District Deputy Collector consequently remanded the 
case to the Mamlatdar for fixing reasonable rent. The landlord went in re- 
vision to the Revenue Tribunal. It confirmed the decision of the Dis- 
trict Deputy Collector that the opponent, being a simple mortgagee, did not 
cease to be a tenant. The landlord, however, contended that the opponent’s 
tenancy had come to be forfeited, because of his disclaimer of the landlord’s 
title in reply to the notice of the landlord on February 28, 1949. That conten- 
tion was negatived by the Revenue Tribunal, on the-ground that s. 111(q) of 
the Transfer of Property Act could not apply to th’s tenancy, and s. 14 of the 
Tenancy Act of 1948 provided for cases in which the landlord was entitled to 
terminate the tenancy, and forfeiture incurred by disclaimer was not included 
therein. Accordingly the Revenue Tribunal confirmed the decision of the ap- 
pellate authority, and dismissed the landlord’s application. 

Now, Mr. Tarkunde on behalf of the landlord kas not challenged the finding 
of the Revenue Tribunal that the opponent is a tenant. *He has fairly, and, 
in our opinion, rightly conceded that that would be a questfon of fact. But 
Mr. Tarkunde challenges the correctness of the view of the Revenue Tribunal 
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that there could be no forfeiture of the opponent’s tenancy owing to the dis- 
cfaimer by him of the landlord’s title, and he contends that the Revenue Tribu- 
nal’s view that s. 111(g) of the Transfer of Property Act was not applicable 
is erroneous. Now, according to-Mr, Tarkunde, s. 14 of the Tenancy Act deals. 
with cases in which the landlord is given the Tight to terminate the tenancy, 
and he admits that under the provisions of s. 14 the tenancy of any land held. 
by a tenant cannot be terminated, unless it falls within the tases mentioned 
in s 14. But Mr. Tarkunde relies on the non-obstante clause with which the 
section commences. That clause is to the following effect :— 

“Notwithstanding any agreement, usage, decree or order of a Court of law, the tenancy 
of any land held by a tenant shall not be terminated unless such tenant—” 
Now, Mr. Tarkunde emphasises that this clause, unlike the usual non-obstante 
clauses does not refer to ‘‘any other law”. Therefore, says Mr. Tarkunde, 
if any other law provides, as the Transfer of Property Act undoubtedly does 
provide, for forfeiture of tenancy on the ground of disclaimer of landlord’s 
title, then that is not excluded by the provisions of sg. 14. We cannot accept 
this argument. Undoubtedly, the purpose of a sion-obstante clause is to pro- 
vide for full effect being given to the main provisions of the section, in spite 
of any conflict that may arise between the provisions of the section and any- 
thing that is referred to in such a clause. In this case, the Legislature contem- 
plated the possibility of a conflict arising, owing to any provision in an a 
ment, usage, decree or order of a Court. Even if the landlord had a right to: 
terminate the tenancy under any agreement, usage, decree or order of a Court 
of law, s. 14 placed an embargo on the landlord’a right to terminate it. But 
the omission of the words ‘‘any other law’’ does not mean that this clause is 
to control the interpretation of the rest of the provisions of the séction. The 
section clearly says that the tenancy of any land held by a tenant shall not 
be terminated, unless his case falls within cla. (a) to (o) of that section?’ A 
further exception is also provided in the Tenancy Act under s. 34, where & 
landlord has got the right to terminate the tenancy of a protested tenant for 
certain reasons subject to certain conditions and restrictions. Prima facie, 
therefore, the view of the Revenue Tribunal that in cases of tenancies governed 
by the provisions of the Tenancy Act the landlord cannot terminate the tenan- 
cy on the ground of forfeiture by disclaimer of landlord’s title seems to he 
corréct. An examination of the provisions of s. 111(g) of the Transfer of 
Property Act as well as the provisions of sg. 3 of the Tenancy Act would also 
fortify this view. Under a. 117 of the Transfer of Property Act, 

“None of the provisions of this Chapter [Chap. V] apply to ‘lease for agricultaral pure 

poses, except in so far as the State Government may, by notlfication...declare all 

fan of such provisions to be so applicable...” 
It is because of the provisions of s. 117 that agricultural leases were excluded 
from the operation of Chap. V of the Transfer of Property Act. When the 
Tenancy Act was amended in 1948, the Legislature inserted s. 8 to provide for 
the application of Chap. V of the Transfer of Property Act to. agricultural 
leases governed by the Tenancy Act. But that section provided that the pro- 
visions of Chap. V shall apply to the tenancies and leases of lands to which 
the Tenancy Act applied, but only in so far as they are not inconsistent with 
the provisions of this Act. Mr. Tarkunde contends that the provisions of a. 
111(g) are not in conflict with the provisions of s. 14. That argument cannot 
be accepted. Under a, 111 of the Transfer of Property Act the Legislature 
hag enumerated the cases-where a lease of immoveable property determines on 
account of certain reasons. Under cl. (g)(2) of s. 111, the lease would deter- 
mine by forfeituree‘‘in case the lessee renounces his character as such by set- 
ting up a title in a third person or by claiming title in himself’? But in such 
a case the lessor or his transferee must give notice in writing to the lessee of his 
intention to det e the l@ase. Therefore, an option is given to the land- 
lord to determin es lease by giving a notice to the tenant on the ground of 
forfeiture by es of a disclaimer of title on the part of the tenant. Section 
14 as well as s. 34 of the Tenancy Act also entitle the landlord to terminate 
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the tenancy of the tenant in certain circumstances. But s. 14 in clear terms 
restricts the right of the landlord to terminate the tenancy, except in cases 
mentioned by that section, and as I have already stated, a further exception is 
provided by s. 34, under which a landlord may terminate the tenancy of a pro- 
tected tenant in certain circumstances. But in our opinion as. “14 and 34 of 
the Tenancy Act between them cover the cases in which the landlord can ter- 
minate the tenancy of a tenant under the Tenancy Act. That being our view, 
we must hold that there is a clear conflict between the provisions of s. 111(q) 
of the Transfer of Property Act and a. 14 of the Tenancy Act. Section 3 of 
the Tenancy Act would consequently prevent the application of 's. 111(g) to 
this tenancy. We must, therefore, uphold the decision of the Revenue Tribu- 
nal that the landlord in this case cannot terminate the tenancy of the opponent 
on the ground of disclaimer of his title by the tenant in the reply given by the 
latter on February 23, 1949. 

That being our view, we must dismiss this special application. Rule will 
be discharged with costs. 


Rule discharged. 


Before Mr. Justice Bavdekar and Mr. Justice Gokhale. 


SUBRAYA VARADAPPA HEGDE v. GOPAL KRISHNA 
VISHWESHWAR SHASTRI* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 29(2),t 
27(1), 14(1)—-Indian Limitation Act (Act IX of 1908), Art. 143—Tenant sub-letting 
land tn contravention of s. 27(1)—Application by landlord under s. 29(2) for pos- 
session of land—Landlord’s right to obtain possession whether accrues from date 
of sub-letting or when landlord came to know of it—Whether right to apply for 
possesmon accrues only when there is sub-letting first and does not when there 
ts subsequent sub-letting. 

The right of the landlord to obtain possession of the land which is sub-let by 
a tenant in contravention of the provisions of s. 27(1) of the Bombay Tenancy 
and Agricultural Lands Act, 1948, arises only when the tenant has sub-let the 
land and the landlord has come to know of the sub-letting. Therefore, for the 
purposes of an application under s. 29 (2) of the Act the landlord’s right to 
obtain possession of the land which is sub-let by his tenant can be said to have 
accrued to him immediately the landlord comes to know of the sub-letting. 

The right of the landlord to obtain possession of the land accrues to him each 
time the tenant sub-lets parcels of what was let out to him in breach of the con- 
dition imposed under s. 27(1) of the Act. Whether the landlord has condoned 
or ignored the first breach committed by the tenant or whether the landlord has 
allowed his right to apply for possession of the land to be barred by limitation, 
in etther case, if the tenant sub-lets another parcel again, the landlord has a 
right to apply to the Mamlatdar again for possession of the land. Even if his 
right to obtain possession on the first breach is not time-barred when a second 
breach takes place, he can ignore the first and apply for poasession terminating 
the tenancy for the second breach. 

Rachgouda Paragauda v. Appasaheb,’ referred to. 


Onn Subraya (applicant) applied to the Mamlatdar for possession of certain 

ə lands, situated in the North Kanara district, from his tenant Gopal Krishna 
(opponent No. 1) under s. 29(2) read with s. 14(1) (d) of the Bombay Tenancy 
and Agricultural Lands Act, 1948, on the ground that he had during a period 


*Decided, Septentber 11, 1966. Special Orvil 
Application No. 1073 of 1956. 

+The section is as under :— 

“No landlord shall obtain possession of any 
land or yey ee held by a tenant except 
under an o of the mamlatdar. For 
obtaining such order he shall make an applica- 


tion in the prescribed form and within a 
period of two years from the date on which the 
right to obtain posession of the land or dwel- 
ling house, as the cass may be, is deemed to 
have accrued to him.” 

1 (1955) 58 Bom. L. 64, 
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of four years from 1949-50 to 1952-53 sub-let parcels out of these lands to 
three persons (opponents Noa. 2, 8 & 4). The Mamlatdar granted the applica- 
tion, holding that opponent No. 1 had sub-let the land and that the tenancy 
was duly terminated. On appeal, the Deputy District Collector confirmed tha 
findings of the Mamlatdar and dismissed the appeal. Opponent No. 1 applied 
in revision to the Bombay Revenue Tribunal The Tribunal allowed sthe 
application, set aside the orders of the Deputy District Collector and the 
Mamlatdar and ordered possession of the lands to be given to opponent No. 1, 
observing, in its order, as follows :— 

“There is one serious question of law which vitiated all these proceedings and it 


tenancy and claim possession treating the sub-lettmg as invalid arose on 1-4-1900. 
But the ejectment suit was filed on 23-1-1953 after more than 2 years. It was, there- 
fore, clearly time-barred. Relying on certain observations in B.R.T, decision No. 0/398 
of 1950 dated 14-7-1950, Shri B. G. Deshpande, the learned pleader for the opponent- 
landlord, contended, that time begins to rum against a landlord from the date on which 
comes to know of sub-letting. The observations m that decision do not support 
t time begins to run only after the landlord comes to know of the sub- 
bar of limitation is not intended to depend on such a subjective standard 
te of knowledge of the landlord. The entry about the sub-letting In 
record of rights should be taken, in the absence of anything to the contrary, as 
the landlord. The B.R.T. decision quoted by Shri Deshpande is.an autho- 
rity for the view that sub-letting is not a recurring right which would give a landlord 
a fresh cause of action in each year of sub-lettng. That being so the cause of action 
arose to the landlord when the applicant-tenant sub-let the lands to oppanents Nos. 2 
to 4 on 1-4-1950 and earlier.” 
The applicant applied to the High Court under art. 227 of the Constitution 
of India for setting aside the order passed by the Tribunal. 


The application was heard. 


G. N. Vaidya, for the petitioner. 
N. M. Shanbhag, for opponent No. 1. 


BavpEKAR J. This is an application for revision arising from an applica- 
tion made by the applicant-landlord for possession of lands from-the tenant 
opponent No. 1 on the ground that he had during a period of four years from 
1949-50 to 1952-53 sub-let parcels out of the lands let to him to opponents 
Nos. 2, 8 and 4 That opponent No. 1 had sub-let pieces of land to opponents 
Nos. 2, 3 and 4 is not in dispute. The principal contention taken 
on behalf of opponent No. 1 which it is necessary to state for the purpose of 
the present application under art. 227 of the Constitution is that the landlord 
had failed to apply within a period of two years from the date when there 
was in the first instance sub-letting by opponent No. 1 in the year 1949-50. 
It was said that in case the landlord wanted to apply for possession of the 
lands from opponent No. 1 on the ground that he had sub-let, he had under 
the provisions of s. 29 of the Bombay Tenancy and Agricultural Lands Act 
-to make an application to the Mamlatdar ‘‘within a period of two years from 
the date on which the right to obtain possession of the land is deemed to have 
-accrued to him”. The application which the petitioner-landlord made in this 
-caso to the Mamlatdar was on January 23, 1953. It is contended that this was 
‘more than two years after the date of the first sub-letting which was in the 
year 1949-50. Camsequently the applicant’s application to the Mamlatdar was 
‘barred by time. The view which has appealed to the Revenue Tribunal to 
-which the matter ultimately went:in revision is that the application to obtain 
-possession made by the landlord was barred by time because the cause of action 
‘for the landlord f terminate the tenancy and claim possession, treating the 
-sub-letting as mvalid, arose on April 1, 1950. The learned Members of the 
‘Tribunal did not go into the question as to whether the time would begin to 
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run ‘only when the landlord came to know of the sub-letting. They -said that 
the time would begin to run immediately there was sub-letting. In that view 
of the case inasmuch as the application which was made by the landlord was. 
more than two years after April 1, 1950, they held that the application was 
“barred by time. They, therefore, allowed the application for revision and set 
aside the orders which had been "passed by both the Courts below, giving the 
applicant-landlord possession of the property sub-let by opponent nf 1. He 
has made this application to this Court, under art. 227 of the Constitution. ` 

Now, under s. 29(2) of the ‘Bombay Tenancy and Agricultural Lands Act 
the application by a landlord to obtain possession of land which is let by a 
tenant to others must be made within a period of two years from the date on 
which the right to obtain pogseasion of the land is deemed to have accrued to 
him, and the question is when the ngat to obtain possession is deemed to havẹ 
accrued to the landlord. . 

Now, this, Court held in Riekgoiia Paragouda v. Appasaheb! that. even 
though a landlord’s intention to terminate the tenancy may be manifest only 
from his application under a. 29(2), the right to obtain possession may be 
deemed to have accrued earlier, and we are prepared to hold that when there 
is only one breach, the right to obtain possession must be deemed to have ac- 
erued when there is sub-l by opponent No. 1 in contravention of the pro- 
visions of s. 27, sub-s. (1), of the Act and the landlord comes to know of it. 
There is a dispute however as to whether it is necessary that the landlord shoul@ 
come to know of this sub-letting before it can be said that there accrued to 
him a right to obtain possession of the land. In the second instance it is con— 
tended that when there are parcels sub-let successively, the right to obtain 
possession. arises when the tenant first sub-lets a portion of the land let to him. 
It is agreed that in case the tenant sub-lets again other parcels of land to 
other sub-tenants thereafter, there are successive breaches of the provisions. 
of s. 27, sub-s. (1). But it is said that no fresh right to obtain possession ac- 
crues to the landlord when the tenant successively lets subsequently other pieces 
of land. Consequently if the landlord fails to make an application to obtain 
possession of the land withm a period of two years from ‘the date when the 
tenant sub-lets any portion of the land let-to-him the landlord’s right to ob- 
tain possession is barred by the provisions of s. 29, subs. (2). 
~ Now, s. 14, subs. (1), interposes a restraint on the right of the landlord 
to terminate the tenancy. We.are concerned with this section as it was before 
its recent amendment in 1956. The section provides, confining ourselves to 
the portiqn which is material to the present application: 

“Notwithstanding any agreement, usage, decree or order-of a Court of law, the 
tenancy of any land held by a tenant shall not be terminated unless such tenant. . .(d) 
has sub-let the land or failed to cultivate it personally.” ; . 
Section 27, sub-s. (2), provides: 

“No sub-division or sub-letting of the land or assignment of any interest held by 

a tenant shall be valid. Such sub-division, sub-letting or assignment shall make the 
tenancy liable to termination.” 
Now, a perusal of the wording of both the sections shows quite clearly that 
even though there is'a prohibition against a tenant assigning any portion of 
his interest or sub-letting any portion of the land which is let to him, such 
assignment or such sub-letting does not automaticaHy bring the tenancy to 
an- end. Under s. 27, sub-s. (1), the tenancy is only table to termination. 
Similarly the restraint which is imposed by s. 14, sub-s. (1), in the way- of 
the termination- of the tenancy of a tenant (it is conceded in this case that 
opponent No. 1 is a protected tenant) is removed when the tenant sub-lets the 
land in contravention of s: 27, subs (1). The result consequently is mat 
in spite of the subletting the tenancy continues euntil it is: terminated. - 

‘Now, 4. AT (2). of the Tenancy Act of - 1948 cops not My wat whose ‘hands 


2 
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the tenancy will be liable to be terminated which is nothing unusual for that 
Act but as s. 14(1) imposes a restriction upon the power of the landlord unless 
the tenant sub-lets and removes it upon such sub-letting taking place it would 
be reasonable to hold that the person at whose hands the tenancy is liable to, 
termination i8 the landlord. The Act does not make any provision for the 
termination of the tenancy upon an application made to a Court or the Mam- 
latdar and it is not possible to understand how the tenancy could be termina- 
ted except by an act of the landlord. Consequently when a protected tenant 
has sub-let the land, the landlord gets a right to terminate the tenancy and to 
obtain possession of it. This is exactly the right of re-entry which is spoken 
of by English lawyers. In order to re-enter, under the Fnglish law it is not 
necessary for the landlord to give a notice, but he must do some act showing 
an unequivocal intention to terminate the tenancy. In England, if a writ is 
taken out, that is taken as showing an unequivocal intention to terminate the 
lease, unless the writ is in the alternative for possession which again raises a doubt. 
In India, if a suit is filed that is taken as amounting to show an intention which 
is unequivocal to bring the tenancy to an end, but the tenancy will not come 
to an end without some act on the part of the landlord. Now, inasmuch ag 
filing a suit would terminate the tenancy where an application for obtaining 
possession of the land let by a protected tenant is to be made to the Mamlatdar, 
it is obvious that the making of an application to the Mamlatdar will bring an 
end to the tenancy. The question which then arises is, when does the right to 
obtain possession of the land accrue? Now, it is obvious that in case in order 
to terminate the tenancy it is necessary that the landlord should do some act, 
it is necessary he should come to know of the sub-letting before he can do some 
act which would terminate the tenancy. It is obvious that the tenancy cannot 
be terminated if the landlord does not know that the tenant has sublet. On 
the other hand, s. 27(1) does not compel a landlord to terminate the tenancy 
when the tenant sub-lets. He has an option and he can condone or ignore the 
contravention by the tenant of that sub-section. I shall not use the word 
‘waiver’ which is used when a tenant incurs forfeiture for breach of a condi- 
tion of a tenancy which is intended to protect the interests of the landlord 
and can therefore be waived by him. The restriction imposed by s. 27(1 ) upon 
the powers of a tenant to sub-let may be actuated by considerations other than 
the Interests of the landlord, e.g., public policy. But the landlord can con- 
done or at least ignore the contravention and he cannot do either unless he 
comes to know of it. He cannot similarly exercise the other choice offered to 
him unless he comes to know of the contravention. It seems to us therefore 
that the right to obtain possession of the land which is sub-let by a tenant in 
contravention of the provisions of s. 27, sub-s. (1), arises only when the tenant 
has sub-let the land and the landlord has come to know of the sub-letting. 

It is true that the tenancy comes to an end upon the landlord terminating it, 
but he can do that only by making an application under s. 29(1), an act which 
he can perform at any time after he comes to know of the sub-letting, as it 
depends upon his volition, the right to obtain possession can be said to have 
accrued to him immediately he comes tò know of the sub-letting. 

In our view, it is not possible to go further even though s. 29(2) uses the 
words ‘‘deemed to have accrued’’. These words are usually used when enact- 
ing a legal fiction, e.g., s. 4 of the Tenancy Act. But when they are used to 
enact a legal fiction, the A'ct indicates the circumstances in which the legal fic- 
tion arises. Section 29(2) does not do so and does not therefore enact a legal 
fiction. 

The next questiow which arises is whether the right to obtain possession ac- 
crues whenever the tenant sub-lets what has been let to him in parcels. It ia 
conceded on behalf of the tenant that whenever the tenant sub-lets parcels of 
what was let out to hjm, each time that he does so there is a breach of the cony 
dition imposed unger s. 27, sub-a. (1), that the tenant shall not sub-let the land. 
It is said, however, that the right to apply for possession of the land acerues 
and must be deemed to have acerued only when there is sub-letting first, , Sub- 
. LLRs : . 
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sequently the tenant may have sub-let the land, but there is no fresh right 
in the landlord to make an application to the Mamlatdar to obtain possession. 

Now, it has got to be remembered that even though under s. 27, sub-s. (1), a 

. protected tenant is prohibited from sub-letting, the landlord is not required to 
give a tenant a notice, nor is he required to terminate the tenancy. He has 
got a choice. He can exercise the right which has been given to him and ter- 
minate the tenancy provided of course the tenancy is otherwise liable to ter- 
mination. But he' can do also another thing and that is to condone or ignore 
the breach which has been committed by the tenant. If he does so, the result 
ig that the tenancy continues, and if the tenancy continues, it is obvious that 
when subsequently the tenant sub-lets the land again, then inasmuch as the 
tenancy continues and the tenant has sub-let there is a breach by him of the 
restriction imposed by s. 27, sub-s. (1), with the result that the landlord will 
get a right to apply again to the Mamlatdar for possession. 

Now the first thing which is clear is that whenever there is a breach after 
an act of condonation or ignoring the landlord will get a fresh right to apply 
to the Mamlatdar for possession of the land. He says however that it 
was not the case of the landlord in the present case that he had condoned or 
ignored the first breach. It seems to us however that in order that the 
landlord should again get a right to apply to the Mamlatdar for possession 
it is not necessary that he should have condoned or ignored the first breach. 
He might of course do so. He might also—may be owing to negligence— 
allow his right to apply for posseasion of the land to be barred by limita- 
tion. It is obvious that in either case there is no reason whatsoever why if 
the tenant sub-lets another parcel again, the landlord should not have a 
right to apply to the Mamlatdar again for possession of the land. Even if 
his right to obtain possession on the first breach is not time-barred, when & 
second breach takes place he can ignore the first and apply for possession ter- 
minating the tenancy for the second breach. Our attention in this connection 
has been drawn to art. 143 of the Limitation Act under which the time for 
filing a suit by a landlord to obtain possession of the land when he has become 
entitled to possession because of a forfeiture incurred or a condition broken 
by the tenant starts from the time when the forfeiture is incurred or the 
condition broken. Now, some cases have taken the view that in such 
inasmuch as it is not necessary under the terms of the article that the tenancy 
should have been brought to an end the time starts running when the forfel- 
ture is incurred or the condition broken. But on the other hand there has 
been a difference of opinion. Some cases have also taken the view that there 
ig no difference between the cases which are governed by s. 111(g) of the Trans- 
fer of Property Act and the cases which do not fall within the provisions of 
that section. In all such cases the landlord has got to terminate the tenancy, 
and inasmuch as the tenancy must be terminated, the time starts running from 
the period when the landlord terminates the tenancy. Now, it is not necessary 
for us to express any opinion as to which of these two views is the correct one. 
Tf at all the view which says that it does not make any difference whether the 
landlord terminates the tenancy is correct, then that must be on the footing 
that the landlord is entitled to possession immediately the forfeiture is incur- 
red and that under the provisions of art. 143 of the Limitation Act the time 
starts running from the point of time when the forfeiture is incurred or the 

. condition is broken. We are not concerned with those words in the case before 
us; we have got to ascertain when the right to apply for possession accrues 
or is deemed to have accrued.. 

Then we come to the decision of this Court, to which otfr attention has been 
drawn, Rachgouda Paragouda v. Appasaheb.' It appears that in that case the 
laridlord had given a notice. A notice is now required to be given under the 
amendment made in s. 14, sub-s. (1). The case referredwto above was however 
governed by the section as it stood before its amendment. e What had got to 
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be found consequently was, when the right to obtain possession of the property 
was deemed to have accrued. It was held that inasmuch as it was not neces- 
sary to give any notice, the right to obtain possession must be deemed to have 
accrued when there was a sub-letting by the tenant. The decision in that case 
must obviously be read by reference to the facts with which this Court was 
concerned in that case. The only question which was raised in that case was 
whether it could be said that the time ran from the date of some act which was 
committed by the landlord. The view which was taken there was that it was 
not necessary that the landlord should do an act like actual re-entry or giving 
a notice for the right to obtain possession to accrue. This is the view which 
we have also taken in the present case. It is perfectly correct that the tenan 
cannot be terminated except by the landlord doing some act showing his unequl- 
vocal intention to terminate the tenancy; but inasmuch as the act is an act 
which depends upon the volition of the landlord, it is obvious that the right to 
obtain possession accrues on the date on which the protected: temant having 
sub-let the landlord comes to know of that sub-letting. Thereafter he can come 
to the Court at any time. Therefore the right to obtain possession accrues to 
a landlord when the tenant has sub-let and the landlord comes to know of the 
sub-letting. 

We have however a difficulty in the present case because it does not appear 
that the various dates on which there was sub-letting and the date on which 
the landlord came to know of the sub-letting have been ascertained. In the 
circumstances, in our opinion, the best thing to do would be to set aside the 
order which has been passed by the Revenue Tribunal and to remand the case 
to the Tribunal for er disposal in accordance with law. If necessary 
they can call for any findings which may be necessary to have in the light of 
the remarks made in this judgment. Costs'of this application will be costs in 
the application to the Revenue Tribunal. 

Order accordingly. 


ORIGINAL CIVIL. 


* Before the Hon'ble Mr. M. C. Chagla, Chef Justice, and Mr. Justice Desai 


RAMABEN A. THANAWALA v. MESSRS. JYOTI LIMITED.* 

Companies Act (I of 1956), Secs. 309, 198, 348, 331—Managing agency firm of com- 
pany consisting of defendant and another person—Defendant, a qualified engineer, 
appointed technical adviser to company and paid certain salary—Defendant sub- 
sequently appotnted director of company—Whether amount of salary paid to de- 
fendant falles within mischief of s. 30%—Such amount whether could be taken 
into consideration for purposes of s. 198—AppHcability of s. 348—Operation of 
8. 348 whether controlled by 331. 

The remuneration referred to in s. 309 (3) of the Companies Act, 1956 is con- 
fined to the remuneration paid to the director in his capactty as a director and 
s. 309(3) does not extend to the remumeration paid to a director in any other 
capacity. 

For the purposes of s. 198(1) of the Companies Act, 1956, what has to be consi- 
dered in arriving at the total remuneration payable by the company, is mana- 
gerial remuneration and not remuneration paid for any other purpose. 

The language of s. 348 of the Companies Act as to when tts provisions should 
come into operatfbn cannot be controlled by the language of s. 331 of the Act. 

Defendant No. 2 firm which consisted of two partners, defendant No. 3 and 
another, was appointed mansging agents of defendant No. 1 company in 1951. De- 
fendant No. 3, why was a qualifled electrical and mechanical engineer, was ap- 
pointed a technical adviser to defendant No. 1 company on January 1, 1944, on a 
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salary of Rs. 3,000 per month. In April 1944 defendant No. 1 was appointed a 
director of defendant No. 1 company. On the questions:(1) whether the amourft 
of Rs. 3,000 paid to defendant No. 3 as a technical adviser should be considered 
in deciding whether the amount paid to him exceeds five per cent. of net profits 
referred to in the proviso to s. 309(3) of the Companies Act, 195@ and (2) whe- 
e ther the amount of Rs. 3,000 paid to defendant No. 3 as a technical adviser and 
not as a director could be included in the limit of eleven per cent. fixed by s. 198 
of the Act:— 

Held, that the amount of Rs. 3,000 which defendant No. 8 was permitted to re- 
ceive as a technical expert did not fall within the mischief of s. 309 of the Act 

that the amount also could not be taken into consideration for the purpose of 
s. 198, but 

that the amount should be taken into consideration for the purpose of limiting 
the remuneration of the managing agents, defendant No. 2, to the ten per cent. 
mentioned in s. 348 of the Act, from and after January 1, 1957. 


Messrs. Jyoti Lacrep (defendant No. 1), a public company registered under 
the Indian Companies Act, 1918, which was carrying on the business as Mecha- 
nical, Chemical and Electrical Engineers, by an agreement dated April 
10, 1951, appointed Adnem Servicea (defendant No. 2) as its managing agents. 
Under this agreement defendant No. 2 were to receive commission at the rate 
of ten per cent. on the annual net profits of defendant No. 1 and under cer- 
tion circumstances a further one-third share in the balance of net profits after 
making certain deductions. Defendant No. 2 firm consisted of two partners, 
Nanubhai B. Amin (defendant No. 8) and Dinubhai B. Amin. Defendant 
No. 8, who was a qualified electrical and mechanical engineer, was appointed a 
technical adviser to defendant No. 1 on January 1, 1944, on a salary of 
Re. 8,000 per month. In April 1944 defendant No. 8 was appointed as a 
director of defendant No.1. One Ramaben A. Thanawala (plaintiff), who was 
a shareholder of defendant No. 1, raised certain questions relating to the re- 
muneration to be paid to defendants Nos. 2 and 3 under the Companies Act, 
1956, and accordingly the following questions, in the form of a case, were sub- 
mitted for the opinion of the High Court :— 

“(1) Whether s. 300 of the Companies Act, 1956, covers remuneration paid or pay- 
able to a Director of the Company in his capacity as a technical employee of the om- 
pany or in any other capactty. , 

(2) Whether the said s. 309 applies to the remuneration referred to in question 
No. 1 for the calendar year 1958. 

(3) Whether in any event the said s. 309 applies for the period ist January 1956 
to 31st March 1956 in so far as remuneration referred to in question No. 1 is concerned. 

(4) Whether sa. 348, 349 and 350 of the sald Act or any and if so which of these 
applies to the remuneration of the 2nd defendants as Managing Agents for the year 
1956 to be recetved from the 1st defendants. 

(5) Whether in any event the sald ss. 348, 349 and 350 or any of these applies 
to the remuneration of the 2nd defendants to be received from the 1st defendants for 
the period Ist January 1956 to Slst March 1856. 

(6) Whether the monthly salary paid to the 3rd defendants as a Technical Em- 
ployee who is also a Director of the Ist defendants is to be included in the overall 
managerial remuneration of 11 per cent. of the net profits referred to in s. 198(1) of 
the said Act and whether in any event the sald overall Hmit applies for the year 1956 
or any part thereof and if so which? 

(7) Whether the remuneration payable to the 2nd defendants for the calendar 
year 1856 ls to be included in the overall managerial remuneratipn 11 per cent. of net 
profits referred to in s. 198(1) of the said Act for the year 1956 or any part of the 
year 1956 and if so which?” 

Y. B. Bege, with P. N. Bhagwati, for the plaintiff. 

K T. Desa, with Sir Jamshedji Kanga and D. M. Rege, tox defendants Nos. 1 


and 2. 
E. T. Desa, with K. K. Koticha, for defendant No. 3. 
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CHAGLA C.J. This is a special case submitted to us under a. 90 of the Givil 
Procedure Code ard it raises questions of construction of certain sections of 
the new Companies Act, 1956. Counsel have drawn our attention to the ex- 
tremely unsatisfactory drafting of this Act and we must confess that many | 
of its provisiéns do not suffer from lucidity. We have been told that the new 
Act has raised many problems for those who have anything to do with the 
management or running of companies, and the problems brought before us are 
only a few of those which have arisen in practice. It seams to us unfortunate 
that a law which is intended to help in the development of companies in our 
country and also to put down abuses which were noticed in the working of 
companies and especially in the institution of the managing agency which is 
peculiar to our country, should not have been couched in clear and more pre- 
cise language. That, however, is a matter for Parliament. Our concern is to 
to take the law as we find it and do the best that we can. 


The plaintiff in this case is a shareholder of defendant No. 1 cOmpany and 
defendants No. 2 are the managing agents. They were appointed man- 
aging agents by an agreement dated April 10, 1951. Defendant No. 8 is a 
pee of defendant No. 2 firm, the other partner being one Dinubhai Amin. 

efendant No. 3 is also a director of defendant No. 1 company and he was 
also appointed a technical adviser, he being qualified as an Hlectrical and 
Mechanical Engineer, on a salary of Re. 3,000 on January 1, 1944. His ap- 
pointment as director came subsequently, he being appointed in April 1944, 
end the questions which call for a construction at our hands relate to the 
remuneration to be paid to the managing agents and the remuneration also to 
be paid to defendant No. 8. Under the agreement the managing agents were 
to receive 10 per cent. of the annual net profits and under certain circumstan- 
ces also a further one-third share in the balance of net profits after making 
certain deductions as provided in the managing agency agreement. 

The first relevant section that we have to consider in this connection is s. 809. 
That section deals with the remuneration of directors and subs. (1) provides: 

“(1) The remuneration payable to the directors of a company, including any man- 

aging or whole-time director, shall be determined, in accordance with and subject 
to the provisions of section 198 and this section, either by the articles of the com- 
pany or by a resolution or, if the articles so require, by a special resolution, passed 
by the company in general meeting.” 
Therefore, ss. 309 and 198 are overriding sections notwithstanding the arti- 
cles or any resolution with regard to the remuneration to be paid to a director. 
Sub-section (2) provides for a director receiving remuneration either by way 
of a monthly payment, or by way of a fee for each meeting attended, or partly 
by the one way and partly by the other. It is clear that as far as this remune- 
ration is concerned, the remuneration is paid to a director as a director man- 
aging the affairs of the company. Then sub-s. (3) provides: 

“(3) In lieu of or in addition to the remuneration specified in sub-section (2), re- 
muneration may be paid to a director who is either in the whole-time employment 
of the company or a managing director, at a specified percentage of the net profits of 
the company: 

Provided that such percentage shall not exceed five for any one such director, or 
where there is more than one such director, ten for all of them together.” 

The controversy centres round this question as to whether the remuneration 
referred to in this sub-section is confined to the remuneration paid to the direct- 
or in his capacity as a director, or whether the sub-section extends to the 
remuneration paid to a director in any capacity whatsoever. In other words,’ 
when Rs. 3,000 are being paid to defendant No. 8 as a technical adviser, is 
that amount to be considered in deciding whether the amount paid to him 
exceeds the 5 per gent. of het profits referred to in the proviso? In the 
first place, it wil) be noticed that sub-s. (3) refers to remuneration tn liou of 
or in addition to the remuneration mentioned in subs. (2), and as we have just 
pointed out, the remuneration referred to in sub-s. (2) is clearly the remune- 
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ration paid to the director in his capacity as a director and in no other capa- 
city. Further, subs. (3) speaks of a director im the whole-time employmenm 
of the company, and that expression is put in juxtaposition to the alternative 
case of a managing director. If the remuneration was with reference to the 
managing director, then it is clear that the remuneration of a managing direct- 
or.is with reference to the work done by the director as a director for the pur- 
pose of managing the company. The expression ‘‘whole-time director’’ also 
occurs in s. 310 and a, 311. Under s. 310 in order to increase the remunera- 
tion the sanction of the Government is required, and s. 311 also deals with in- 
crease in remuneration of managing director or a whole-time director appoint- 
ed after the Act and such increase requires the sanction of Government. In 
the context it seems to us that the expression ‘‘whole-time director’’ must refer 
to a director who spends his whole time in the management of the company in 
the same sense as a managing director does. It will also be noticed that if it 
was intended by the Legislature that the remuneration referred to in sub-s. 
(3) should include not only the remuneration paid to the director as a direct- 
or, but also remuneration paid to him in any capacity whatsoever, appropriate 
language could have been used for that purpose, and, as we shall presently 
point out, in other sections where the Legislature wanted to convey that mean- 
ing proper language has been used. For neran ep s. 318 which deals with 
compensation for loss of office of a director or a whole-time director, subs. (9) 
provides : 

“(5) Nothing in this section shall be deemed to prohibit the payment to a manag- 

ing director, or a director holding the office of manager, of any remuneration for Ber- 
vices rendered by him to the company in any other capacity.” 
Therefore, the Legislature clearly indicates that a director may recelve remu- 
neration as a director and he may also get it in a capacity other than that of 
a director. But the position is made even clearer when we come to s. 348 
which deals with the remuneration of managing agent, and that section clearly 
provides that the remuneration to be paid to the managing agent must not 
exceed the remuneration laid down in that section, whether the remuneration 
is in respect of the managing agent’s services as Managing agent or in any 
other capacity. We will deal with that section at greater length when we 
deal with the question of the remuneration of managing agents, but the con- 
trast between the language of sub-s. (3) of s. 809 and s. 348 is apparent. “The 
other sub-sections of this section to which reference might be made is sub-s. (8) 
and that provides: 

“(8) The provisions of this section shall come into force immediately on the com- 

mencement of this Act or, where such commencement does not coincide with the end 
of a financial year of the company, with effect from the expiry of the fimancial year 
immediately succeeding such commencement.” 
The financial year of this company is the calendar year and therefore by rea- 
son of the provisions of this sub-section, this section would apply to this com- 
pany only from January 1, 1957, the new Act having come into force on 
April 1, 1956. 


Now, s. 309(1) also refers tos 198 and the remuneration payable to a 
director is not only subject to s. 809 but also to s. 198, and when we turn to 
that section it deals with, as the head note indicates, managerial remuneration, 
and sub-s. (1) provides: : 

“(1) Save as otherwise expressly provided im this Act, in the case of a public 
company or a private company which is a subsidiary of a public company, the total 
remuneration payable by the company to its directors, its managing agent or secre- 
tarieg and treasurers, if any, and its manager, if any, shall not exceed eleven per cent. 
of the net profits of the company, computed nm the manner laid down in sections 349, 
350 and 351, except that the remuneration of the direftors shal not be deducted from 
the gross profits.” ü 
The Ma that is raised is whether the amount of Rs. 3,000 paid to defend- 
ant No. 8 as a technical adviser and not as a director is included in the limit 
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of 11 per cent. fixed by s. 198. One posaible view of s. 198 is that we must 
ealculate the total amount which the company pays to its directors, managing 
agent or secretaries and treasurers and the manager and such total amount 
must not exceed 11 per cent. of the net profits of the company, and it may be 
suggested that what the Legislature intended was that there should be some 
limit put upon the company paying out sums to the various authorities men- 
tioned in this section, and from that point of view it may be said that inasmůch 
as Es. 3,000 a month is being paid to the director, defendant No. 3, that sum 
should be included for the purpose of computing the 11 per cent. mentioned in 
sg. 198. But, in our opinion, although the heading of a section or a marginal 
note cannot control the clear language of the section, in this case we must con- 
sider the heading and the marginal note for the purpose of arriving at a con- 
clusion as to what according to the Legislature was the purpose of enacting 
this section, and in our opinion the marginal note correctly indicates what the 
Legislature aimed at in enacting this section. What was sought to be con- 
trolled was the cost of management, and if what was sought to*be controll- 
ed was the cost of management, then what had to be considered was man- 
agerial remuneration and not remuneration paid for any other purpose. Even 
an principle this seems to be the correct view because it is difficult to under- 
stand why a company could employ a technical expert and pay him whatever 
amount it thinks proper and there should be no control with regard to it, and 
yet the company should be prohibited from making use of the technical knowl- 
edge of a director and pay him a proper remuneration. It may be said that 
if this view were to be accepted, large amounts may be paid to a director m 
the guise of theae amounts dae petal for the technical or expert 
knowledge of the director. Now, the Legislature has provided a safeguard and 
that safeguard is to be found in s. 314 and that section debars a director from 
holding any office or place of profit except with the previous consent of the eom- 
pany accorded by a special resolution, and in the case of defendant No. 3 a 
special resolution was necessary in order to enable him to hold this place of 
profit. In the absence of any such resolution a director would have vacated 
his office as a director. 

The other E ete question that arises with regard to the construction of 
s. 198 is as to when that section comes into force. As in s. 309 there is no 
indfcation as to when the Legislature intended that this particular section 
would become operative, and therefore it was urged that the section must come 
into force when the Act came into force and the managerial remuneration paid 
by a company should be considered for the purpose of s. 198 from April 1, 1956, 
and therefore, it is said that this section would apply to this stl with regard 
to the net profits made by it and the amount expended by it for management for 
the financial year 1956. Now, that contention cannot be accepted because g. 198 
provides that the net profits have to be computed in the manner laid down in 
gs. 849, 350 and 851, and when we turn to s. 849, the net profits of the company 
have to be computed in any financial year. It is a truism well known to taxing 
law that net profits of a business cannot be ascertained till the end of the year 
of account or a financial year of the business, and therefore in the case of de- 
fendant No. 1 company the net profits could not be ascertained till December 
81, 1956. But in ascertaining those profits the period from January 1, 1956, 
to March 81, 1956, would have to be taken into consideration because what has 
to be ascertained is the ret profits of the whole financial year, and if that were 
done, then a period antecedent to the coming into force of the Act would have 
to be taken into consideration. That, as was rightly pointed out, would be 
giving to the secthon a retrospective effect and that would require the work- 
ing of the company to be considered before the Act came into force. Now, 
s. 198 does not purport to be retrospective, and, therefore, the better view with 
regard to the opergtion of & 198 seems to be that as far as this company is 
concerned it wogld come into operation from January 1, 1957. 

Turning to s. 848, which deals with the remuneration of managing agents, it 
is not open to a managing agent after the Act comes into force to receive by 
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way of remuneration, whether in respect of his services as managing agent or 
in any other capacity, any sum in excess of ten per cent. of the net profits of 
the company for the financial year, and Mr. Desai appearing for the defend- 
ants concedes that as far as defendants No. 2 are concerned they cannot re- 
‘ceive as remuneration anything more than 10 per cent. of the net profits, but 
he strongly contests the position that the amount of Ra. 3,000 paid to defendant 
No. 3 as a technical adviser should be included in the computation of 10 per 
cent. What is argued is that the managing agent is the firm and defendant 
No. 3 is a separate entity from the firm, and when Rs. 3,000 are paid to defend- 
ant No. 3, they are not paid to the managing agent but they are paid to defend- 
ant No. 8 who may be a director but certainly not the managing agent. The 
argument when analysed has a curious ring because what is seriously urged 
is that although tho company cannot pay to the firm of managing agents more 
than a certain amount, it could pay one of the partners of that firm an amount 
exceeding that certain sum. Now, a firm has no legal existence; it is not a 
legal entity; it is merely a compendious manner of describing partners carry- 
ing on a business. Therefore, the argument of Mr. Desai comes to this that 
although the company in law could not pay A and B jointly, it could pay A 
and B separately and individually. In our opinion, full effect must be given 
to the clear and emphatic language used by the Legislature in s. 348 that a 
managing agent cannot receive more than 10 per cent. of net profits either in 
his capacity as managing agent or in any other capacity. The whole object of the 
Legislature would be defeated and the mischief aimed at would not be over- 
come if we were to take the view that although the company had paid upto 
10 per cent. of the net profits to the managing agents, it could further pay 
extra amounts to each one of the partners of the managing agents if the man- 
aging agency happened to be a firm. That would put a firm in an infinitely 
more advantageous position than an individual. it the managing agent was 
an individual, he would have to content himself with the remuneration fixed 
under s. 348, but if he showed the wisdom and the foresight of having a part- 
ner and starting a partnership firm, then he and his partner individually could 
get out of the limitation placed in s. 348 and each separately and individually 
could receive from the company any amount without any limit whatsoever. It 
is said by Mr. Desai that although in the managing agency commission wich 
defendant No. 2 firm receives defendant No. 3 has a share and interest, the firm 
has no share or interest in the sum of Rs. 8,000 paid to defendant No. 3 as 
a director. In our opinion, that is not the correct way to look at the matter. 
The correct way is that defendant No. 3 not only receives a share in the man- 
aging agency commission as a partner in defendant No. 2 firm, but over and 
above the commission he receives a sum of Re. 3,000, and the law says that he 
cannot receive in any capacity a sum exceeding the sum mentioned in s. 848. 

Tt is then said that if the intention of the Legislature was to prohibit not 
only the managing agency firm as such but every partner of that firm from 
receiving anything more than the remuneration fixed under s. 348, the Legis- 
lature could have used appropriate language as it has done in ss. 356, 857, 
859 and 860. Now, in those sections the prohibition contained in those sec- 
tions not only apply to a managing agent but also to an associate of a I 
agent, and undoubtedly an associate as defined includes a partner. But what 
is overlooked in advancing this argument is that ‘‘assqciate’’ covers many more 
relationships according to the definition than the mere relationship of a partner, 
and the intention of the Legislature was to make the prohibition in these sections 
much more stringent than the prohibition in s. 848. Therefore, the expression 
‘Cagaociate’’? could not have been used in s. 848 because it Would have covered ` 
not merely a partner as just said, but persons holding other relationships accord- 
ing to the definition of the expression ‘‘associate’’ in the Act. It is, therefore, 
not a valid argument to suggest that the absence of the exgreasion ‘‘associate’’ 
in s. 848 should lead the Court to the inference that a partner of a managing 
agent was permitted to receive a remuneration exceeding the remuneration men- 
tioned in a. 848. 
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Therefore, in our opinion, although defendant No. 3 ig permitted to receive 
Be. 3,000 as a technical expert and although that amount may not fall with- 
in the mischief of s. 309 and even though that amount may not be taken into 
consideration for the purpose of s. 198, that amount must be taken into consi- , 
deration for the purpose of limiting the remuneration of the managing agents, 
defendants No. 2, to the 10 per cent. mentioned in s. 348. Section 348, «as 
g. 309, lays down the time when the section should come into operation and 
that is in respect of any financial year beginning at or after the commence- 
ment of the Act, and therefore as far as this company is concerned the section 
would come into force from January 1, 1957. 

Mr. Rege has drawn our attention to a rather curious anomaly in the Act 
by pointing out s. 331 which says: 

“All provisions of this Act, other than those relating to the term for which the 

office can be held, shall apply to every managing agent holding office at the commence- 
ment of this Act, with effect from such commencement.” . 
Mr. Rege says that there seems to be a clear inconsistency between as. 381 and 
348 as to when the provisions of s. 348 should come into operation. Section 381 
applies the various provisions of the Act with effect from the commencement 
of the Act, but we have to turn to the provisions themselves to find out what 
they are, and although s. 848 may apply to the managing agent from the com- 
mencement of the Act, the provisions of the section make it clear in respect 
of what remuneration and from when the limitation is to apply. It may be 
that the Legislature overlooked s. 381 when it enacted s. 348 or it overlooked 
the fact when it enacted s. 331 that it was going to enact s. 348. But the lan- 
guage of s. 348 is clear and that language cannot be controlled by the lan- 
guage of s. 331. 

Therefore we answer the questions as follows: 

(1) In the negative. 

(2) Does not arise. 

z Does not arise. 
{4) In the negative, after deleting ss. 349 & 350. 

(5) Unnecessary. 

(6) In the negative. The question to stop at the words ‘‘...referred to 
in section 198(1) of the said Act.’’ The further question ‘‘whether 
in any event the said overall limit applies for the year 1956 or any 
part thereof and if so which?’’—does not apply to the year 1956. 

(7) In the negative. 

‘We will frame another question in the light of the judgment, vie., 

“*(8) Whether the remuneration of Rs. 3,000 paid to the third defendant 

us technical adviser is to be included in the limit of 10 per cent. laid 
down in section 3481”’ 
and answer it in the affirmative. To the further question ‘‘If so from when?’’, 
the answer is “‘From and after the Ist of January, 1957.’’ No order as to 
costs. 
Solicitors for the plaintiff: Motichand & Devidas. 
Solicitors for the defendants: Daphiary, Ferewa & Divan. 
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Before Mr. Justice Dixit and Mr. Justice Vyas. 


* PARASHURAM RAJARAM TIWARI v. HRABAI RAJARAM TIWARI.® 

Hindu law—Partition—Suit for partttion of joint family property by son against father 
and brothersa—Preliminary decree awarding partitton—Decree providing specified 
shares to plaintif and defendants, mode of effecting partition and making provi- 
sion for marriage expenses of unmarried daughtera—Death of father pending ap- 
peal filed by him against decree which appeal withdrawn subsequently—Applica- 
tion by plaintiff for amending preliminary decree for increasing his share in view 
of his father’s death—Effect of suit and decree on status of members of family— 
Whether plaintiff entitled to augmented share tn property. 


A joint Hindu family consisted of a father defendant No. 1, his wife defendant 
No. 2 amd his six sons, namely, the plaintiff and defendants Nos. 3 to 7. In 1947 
the plaintiff filed a suit against the defendants to recover by partition possession 
of his one-eighth share in the joint family property. At the date of the suit 
defendants Nos. 5, 6 and 7 were minors. In 1949 a preliminary decree was passed 
In the sutt which inter ala provided as follows: “Plaintiff do recover possession 
of one-eighth share in the properties...by partition by metes and bounds 
from defendants Nos. 1 and 2... Defendants Nos. 1 to 7 have each one-eighth 
share in the above properties. They may get thelr share partitioned in execution 
proceedings on payment of necessary stamp. The partition of the lands shall 
be done by the Collector or any of his garetted subordinates and that of other 
properties by the Commissioner to be appointed by the Court in execution pro- 
ceedings. Provision for marriage expenses of defendant No. 1’s two daughters 
shall be made in execution...” Defendants Nos. 1 and 2 appealed, but sub- 
sequently withdrew the appeal. Pending the appeal deferidant No. 1 died in 1952, 
The plaintiff in 1954 applied to have the decree amended by providing that his 
share was one~seventh instead of one-eighth as awarded in the preliminary de- 
cree on the ground that by reason of defendant No. 1’s death his share had aug- 
mented. The trial Court dismissed the plaintiffs application holding that defen- 
dants Nos. 1 to 7 remained joint in spite of the preliminary decree and that the 
plaintiffs share was' one-eighth and not one-seventh as claimed by him:— ¢ 

` Held, that the effect of the filing of the suit in 1947 for partition and the effect 
of the terms of the decree was to bring about separation in status between the 
members of the family as from the date of the sult, 

that with the death of defendant No. 1 in 1952 at a time when there was sepa- 
ration in status between the members of the family, the plaintif would be en- 
titled to claim his augmented share in defendant No. I’s property, and 

that, therefore, the plaintiff was entitled to one-seventh share in the family 
property and the original decree should be amended accordingly. 
Dnyaneshwar v. Anant? and Palani Ammal v. Muthuvenkatacharla Moniagar,* 
referred to. 


A som Hindu family consisted of one Rajaram (defendant No. 1), his 
wife Hirabai (defendant No. 2) and his six sons, Parshuram (plaintiff), Bala- 
ram, Ramkrishna, Laxmikant, Shamsundra and Ashotharam (defendants Nos. 
8 to 7). In 1947 the plaintiff filed a suit against the defendants to recover 
by partition possession of his th share in the joint family property. At the 
date of the suit defendants Nos. 5, 6 and 7 were minors. On November 29, 
1949, a preliminary decree was passed in the suit which was in the followmg 
terms :—— f e 

“Plaintiff do recover poasession of th ahare in the properties found in inven- 
tory and that in schedules B and C of plaint by partitlon by metes and bounds from 


° 
* Decided, Oatober 11, 1956. First Appeal 1 (1986) 88 Bom®L. R. 579. 
No. 603 of 1955, fram the decision of V. B. 2 (1924) L. R. 52 Lg. 88, s.o. 27 Bom. 
Potdar. Civil Judge, Senior Division," Dharwar, L. R. 785. 
in Special Miscellaneous No. 8 of 1954, 
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defendants Nos. 1 and 2 and whatever other defendants that are found to be in *pos- 
spesion. Defendants Nos. 1 to 7 have each 4th share in the above properties. They 
may get their share partitioned in execution proceedings an payment of necessary 
stamp. The partition of lands shall be done by the Collector or any of his gazetted 
subordinates and that of other properties by the Commissioner to be appointed by the e 
Court in execution proceedings. Provision for marriage expenses of defendant No. 1’s 
two daughters shall be made in execution. The Court fee due to Government dnd 
costs of suit shall be paid by defendants Nos. 1 and 2 in proportion to the extent 
of plaintif’s success while the rest of the Court fees shall be paid by plaintiff. No 
order for the rest of the costs. A copy of the decree shall be forwarded to the Col- 
lector through Government Pleader. 

Inquiry into future mesne profits as directed under Order 20, rule 12(c), Civil 
Procedure Code.” 

Defendants Nos. 1 and 2 appealed to the High Court against the decree but 
they withdrew the appeal on June 11, 1953. During the pendency of the 
appeal defendant No. 1 died in 1952. The plaintiff filed a darkh#st in execu- 
tion of his decree for partition and possession of his share and in the course 
of the darkhast the plaintiff applied to have the decree amended and to have 
awarded to him a 1/7 th share. The executing Court rejected the application. 
On February 5, 1954, the plaintiff applied to the Civil Judge, Senior Division, 
Dharwar, to have it declared that he was entitled to 1/7th share in the suit 
properties and not to 4th as shown in the preliminary decree, alleging that 
since the preliminary decree his father defendant No. 1 had ‘died and that 
consequently his share in the family property had augmented. The trial Judge 
dismissed the application observing, in his judgment, as follows :— 


“I don’t think that the Court intended a separation on defendants to be enforced 
without their intending tt. The shares of each co-sharer had to be determined in 
order to fix the shares of the plaintiff and defendant No. 3 who intended to separate. 
So it cannot be said that the mention of the quantum of shares of other defendants 
implies necessarily an intention of those defendants to separate inter se. No such in- 
tention was expressed by those defendants and there is no reason to think that the 
Court intended to force the partition inter se on them. In fact, the Court left it to 
the option of defendants to take advantage of the determination of shares and to 
separate inter se by praying for a separate share and paying Court-fee on it. So, 
this? separation inter se defendants were left by the Court to the volition of defen- 
dants and so even according to the decree there would be no partition between de- 
fendants inter se until they express an intention to separate and act on tt. They 
have not dane so. The specification af shares can be explained away as required for 
giving plamtiff his share. So, considering all these circumstances, I agree with the 
learned pleader for defendants that the preliminary decree has not effected severance 
between defendants (except defendant No. 3) inter se. Therefore, the share of de- 
fendant No. 1 would go by survivorship to defendants Nos. 2, 4 to 7 to the exclusion 
of plaintiff and defendant No. 3.” 


The plaintiff appealed to the High Court. 


8. C. Javals, for the appellant. 
K. G. Datar, for the respondents. 


Doar J. This appeal raises an interesting question under the Hindu law 
which is as to the effect of a preliminary decree made in a suit for partition 
upon the status of the family bemg continued joint. i y 

The few facts, which are relevant to this question, are these: A Hindu 
family consisted of one Rajaram and his wife Hirabai. He had six sons: (1) 
Parshuram, (2) Balaram, (8) Ramakrishna, (4) Laxmikant, (5) Shamsundra 
and (6) Ashotharam who were respectively the plaintiff, defendant No. 3, de 
fendant No. 4, defepdant Ne. 5, defendant No. 6 and defendant No. 7 in suit 
No. 29 of 1947., In that year, ' Parshuram filed the aforesaid suit to recover, 
by partition, osseasion of his th share in the property described in the plaint. 
This suit resulted in a preliminary decree on November 29, 1949, the terms of 
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whith were as follows: 

“Plaintiff do recover posseasion of 44th share in the properties found in inventory 
and that in schedules B and C of plaint by partition by metes and bounds from de- 
fendants Nos. 1 and 2 and whatever other defendants that are found to be in pos- 
session. Defendants Nos. 1 to 7 have each 14th share in the above properties. ` They 
mgy get their share partitioned in execution proceedings on payment of necessary 
stamp. The partition of lands shall be done by the Collector or any of his gazetted 
subordinates and that of other properties by the Commissioner to be appointed by the 
Court in execution proceedings. Provision for marriage expenses of defendant No. Ts 
two daughters shall be made in execution. The Court fee due to Government and 
costs of sult shall be paid by defendants Nos. 1 and 2 im proportion to the extent of 
plaintiffs success while the rest of the Court fees shall be paid by plaintiff. No order 
for the rest of the costa. A copy of the decree shall be forwarded to the Collector 
through Government Pleader. 


Inquiry into future mesne proftts as directed under Order 20, rule 12(c), Civil Proce- 
dure Code.” 


From this decree, defendants Nos. 1 and 2 preferred First Appeal No. 172 
of 1950 in this Court and that First Appeal was withdrawn on June 11, 1953. 
While the appeal was pending in this Court, Rajaram, defendant No. 1, died 
in 1952. Pursuant to the preliminary decree, the plaintiff filed special darkhast 
No. 2 of 1950 for partition and possession of his share m acco ce with the 
decree passed in suit No. 29 of 1947. In the course of the darkhast, the plain- 
tiff applied to have the decree amended and to have awarded to him a 1/7th 
share. But it appears that the executing Court refused to grant the plaintiff’s 
request. The plaintiff then applied to have the decree amended and claimed, 
by the application, that the decree be amended by providing that the plaintiff’s 
share was 1/7th instead of 4th as awarded under the preliminary decree, and 
this was on February 5, 1954. Notice of this application was issued to the 
opponente and, upon hearing the parties, the learned Judge of the Court below 

igmi the plaintiff’s application on March 28, 1955, holding that defend- 
ants Nos. 1 to 7 remained joint in spite of the preliminary decree and, although 
the relief claimed by the plaintiff could be given to him in the ee ee 
the plaintiff’s share was #th and not 1/7th, as claimed by him. plaintiff, 
feeling aggrieved by this order, has come up in appeal. ° 

Upon this appeal, a preliminary objection has been taken by Mr. Datar 
appearing for the respondents, and the preliminary objection is that no appeal 
lies in this case. Jt is urged by him that no appeal would lie against the order 
of March 28, 1955, because the order of March 23, 1955, is an order made 
upon an application made by the plaintiff and, therefore, no appeal would lie. 
In other words, the contention is that the order of March 28, 1955, would 
not amount to a decree and, therefore, no appeal would lie. The expræsion 
‘decree’ has been defmed in s. 2(2) of the bode of Civil Procedure and a 
‘decree’ means the formal expression of an adjudication which, so far as re- 
gards the Court expressing it, conclusively determines the rights of the parties 
with regard to all or any of the matters in controversy in the suit and may be 
either preliminary or final. Now, this was a suit for partition in which there 
was a preliminary decree, and until there is a final decree in such a suit, the 
suit is pending and the application was made in a pending suit. By the appli- 
cation, the plaintiff claimed that by reason of his father’s death, his share was 
augmented and the share which was 4th was increased to 1/7th. By the order 
of March 28, 1955, the learned Judge of the Court below refused this appli- 
cation and this would mean that the Court below refused to award the plain- 
tiff his augmented share and, therefore, there was clearly a determination of 
his right which was refused. In our view, the order of March 23, 1955, would 
amount, therefore, to a decree. The contention, thereforę 60 far as it relates 
to this aspect of the question must fail. x 


It was then urged by Mr. Datar that an appeal would lie only against a 
decree, and as in this case no formal decree was drawn up, the present appeal 
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would not lie. Now, there is a history concerning this contention. When the 
plaintiff filed this appeal, he filed, along with the memorandum of the appeal, 
a certified copy of the application made by him together with a copy of the order 
made by the Court below. There was, upon the certified copy, a statement as re- , 
gards the bil? of costs. The papers were placed before Mr. Justice Shah for 
admission and on September 15, 1955, he made an order in the terms following: 

“Stand over to- edable: the appellent lo pit In aw topy of the. decree (to be drawn 
up in terms of.the order passed).” 


The matter was again placed before Mr. Justice Shah and on September 29, 
ae he made a further order directing that the matter should stand over for 
a fortnight. It appears that the plaintiff then made an application in the 
Court below to draw up a decree adding the costs of the application made for 
amending the decree. On October 15, 1955, the learned Judge made an order: 
‘What has the office to state?’ and on October 17, 1955, he made ae following 
order : 
“Office states the question of a decree does not arise. EEEE E E 
is correct. No further decree can be drawn up as prayed. Reject.” 


The matter was then placed for admission before Mr. Justice Gajendragadkar 
who admitted the appeal and ordered notice to issue on November 11, 1955. 
It is true that a formal decree has not been drawn up in this case such as the 
one suggested by Mr. Justice Shah and as the application was to amend a pre- 
liminary decree which was refused, the Court below should have drawn up & 
preliminary decree, as requested. But the plaintiff did all in his power by 
requesting the Court to draw up a decree and the Court below took the view 
that the question of a decree did not arise and that no further decree could be 
drawn up as prayed. In view of that order, the plaintiff was unable to pro- 
duce a certifled copy of the decree and Mr. Justice Gajendragadkar admitted 
the appeal which suggests that, in those circumstances, he did not ingist upon 
the production of a certified copy of the decree. Mr. Datar contends that 
even so, the plaintiff should have preferred an appeal from a decree when 
ae up. It seems to me that this contention cannot be accepted. The plain- 

ested the Court below to draw up a decree and in the view of the 
ae ciate a decree could not be drawn up. Lf, therefore, the plaintiff was 
unable to produce a certified copy of -the decree, it was certainly not his fault 
and he cannot be punished for not producing something which he was unable 
to produce. The drawing up of a decree was only a formal affair and the 
omission has not affected the rights of the parties either way; and if for a 
mistake committed by the Court below, a decree was not formally drawn up 
and the plaintiff was unable to produce a certified copy of the decree, the 
plaintiff should not be visited with the consequence of his appeal not being 
competent, because he was unable to produce a certified copy of the decree. On 
the facts of this case, we must hold that the objection is not well-founded and 
must be rejected. 

It was then urged by Mr. Datar that the plaintiff would be required to pay 
upon the memorandum of appeal the amount of Court-fees on the footing of 
his augmented share. Now, this application has been made by the plaintiff 
to have the preliminary decree amended. This is an application in the guit. 
Therefore, no question of paying ad valorem Court-fees arises in this case. It 
is only when a decree is passed in his favour increasing his share from 4th to 
1/7th that the plaintiff will be called upon to pay the amount of stamp duty e 
upon the difference between his increased share which is 1/7th and the 4th 
share which was awarded to him by the preliminary decree. In our view, there 
is no substance in this contention either. 

This takes me to the important question raised in this appeal. Now, suit 
No. 29 of 1947 a suit for partition between members of a joint Hindu 
family. The f was composed of a father, his wife and his six sons, and 
the effect of the institution of the suit was to bring about a disruption of the 
joint status of the family. Under the Hindu law, partition is of two kinds: 
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Ma separation in status and (2) separation in interest of estate. Wile the 
kind of separation is a notional separation, the second kind of partition 
is a physical division of the property of the family, giving each member of 
. the family, separate possession of his share. The terms of the decree which I 
have quoted above show, firstly, that the plaintiff was given his 4th share in the 
family property and also was awarded separate possession of that share; 
secondly, the Court declared the shares of the defendants which was th for 
each of the defendants; thirdly, the decree directed that the defendants ‘might 
get ‘their share partitioned on payment of necessary stamp. The decree fur- 
ther directed the partition to be made in the manner set out in the decree and 
lastly, there was a provision made in the decree for the marriage expenses of 
the two daughters of defendant No. 1. It is difficult to argue in the face of 
the provisions of this decree that there was, as a result of the decree, separa- 
tion only in so far as regards the plaintiff. The terms of the decree show 
unmistakably the entire scheme of partition. The plaintiff was to get possess- 
ion of his gth share. Each of the defendants was to get -possession of his 
ath share if he was so minded by paying the necessary stamp duty, that the 
partition was to be worked out in a specified manner and finally, a provision 
was made for the marriage expenses of the two daughters of defendant No. 1. 
The contention of Mr. Datar is that in spite of those terms, there was no 
separation in status as such between the plaintiff on the one hand and the de- 
fendants on the other. He says that there was separation only so far as re- 
gards the plaintiff. It seems to me that this contention is not well-founded. 
How partition may be effected under Hindu law is stated in the ‘‘ Principles 
of Hindu Law” by D. F. Mulla, 11th edn., 1952, at p. 422. So far as mate- 
rial, the law is as follows: 


“Partition is a severance of joint status, and as such it is a matter of individual voli- 
ton. All that is necessary, therefore, to constitute a partition is a definite and un- 
equivocal indication of his intention by a member of a joint family to separate himself 
from the family and enjoy his share in severalty. It is immaterial, in such a case, 
whether the other members assent. Once a member of a joint family has clearly and 
unequivocally intimated to the other members his desire to sever himself from the 
Joint family, his right to obtain and possess his share is unimpeachable whether or not 
they agree to a separation, and there is an Immediate severance of the joint status. eThe 
intention to separate may be evinced in different ways, either by explicit declaration 
or by conduct... It may also be expressed by the institution of a suit for partition.” 
In the present case, a suit for partition was filed by the plaintiff. By the 
plaint, he claimed possession of his share, and with the institution of the suit, 
there was, therefore, severance of the joint status. This conclusion is furthar 
fortified by the terms of the decree. As already pointed out, the decree de- 
clared the shares of the defendants. The decree enabled each of the defend- 
ants to get his share separated on payment of the neceasary stamp duty. The 
decree indicated the mode in which the partition was to be worked out and 
finally, the decree made a provision for the marriage expenses of defendant 
No. 1’s daughters. If Mr. Datar’s contention is that by the terms of the parti- 
tion decree, only the plaintiff separated and there was, therefore, separation 
in status only as regards the plaintiff and not as regards the other members 
of the family, it seems to me that the terms of the decree are inconsistent with 
that contention. Here, there is not merely a declaration of the shares of the 

e parties; what is more, there is a provision made for the marriage enses of 
the daughters of defendant No. 1. This shows unmistakably that there was 
separation in status between the members of the family. Jf there was sepa- 

` ration only with respect to the plaintiff and there was no separation as between 

the plaintiff and the defendants, one would hardly find a provision, like a pro- 
vision for marriage expenses, such as is to be found in this decree. 

In this case, it so happened that at the date of the sui defendants Nos. 5, 

6 and 7 were minors. Mr. Datar’s contention is that, therd$ore, there could 

not be separation in status between the members of the family by a mere insti- 

tution of a suit for partition. One evident answer to this contention is that 


vr 
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the suit is not filed by a minor plaintiff. It is true that the suit has been filed 
By Parshuram, a major, against the defendants including thé. three defend- 
ants who happened to be minors at the date of the suit. If the rule was that 
the presence of a minor in a family would be an impediment in bringing about 
separation in* a joint Hindu family, it would be impossible, speaking gene- 
rally, to effect a partition in a joint family because In every family it.may 
well be that at one time or the other, there would be a minor member in the 
family. But this argument must be rejected as being contrary to the decision 
ees Court in Dnyaneshwar v. Anani.1 The head note to that case runs as 
OLLOWS : ee 

“Under Hindu law a declaration of intention to separate by an adult member of a 

joint family is effective against a minor coparcener, even if the latter happens to be the 
only copercener.” 
In this case, the facts are stronger. Here, the defendants include three 
minor members. If, therefore, a declaration of intention to separate can be 
brought about against a minor coparcener, there is no difficulty in saying that 
a similar result can be brought about when the family consists of members 
some of whom are minors. In our opinion, therefore, with the institution of a 
suit for partition m 1947, there was separation in status between the plaintiff 
and the defendante. This separation was emphasized by the terms of the 
decree which I have set out above, and if the effect of the filing of the suit for 
partition and the effect of the terms of the decree is to bring about separation 
in status between the members of the family, it is clear that as from the date 
of the suit, there was a disruption of joint-status and with the death of defend- 
ant No. 1 pending the suit, the plaintiff would be entitled to claim his aug- 
mented share by virtue of his bemg an heir of his father. In dealing with 
this question, one should keep in mind the distinction between the two kinds 
of partition: (1) separation in status and (2) separation in interest or estate. 
The first kind of separation is brought about by an unequivocal intention on 
the part of a member to separate from the other members of the family. Tho 
Becond one is brought about by a physical division of the family property and 
to claim an interest in the share left by defendant No. 1, it is not necessary for 
the plaintiff to show that there was a physical division. It is enough for him 
to establish that there was separation in status in the family prior to the 
death of the father. ; 

Mr. Datar, however, argues that notwithstanding this separation of joint 
status, the defendants themselves continued to remain as members of a joint~ 
Hindu family. In this connection, the law as stated in Mulla’s Principles of 
Hindu Iaw would be found im section 328(8) (p. 484): 

“The general principle is that every Hindu family is presumed to be joint. unless the 
contrary is proved. This presumption, however, does not continue after one member 
has separated from the others. As observed by the Judicial Committee, ‘There is no 
Presumption when one coparcener separates from the others, that the latter remain 
united... An agreement amongst the remainmg members of a joint family to remain 
united or to reunite must be proved like any other fact” It is open to the non-sepa~ 
Tating members to remain joint and to enjoy as members of a joint family what re- 
mained of the joint family property after such a partition. No express agreement is 
necessary for this purpose. The intention to remain jotnt may be tnferred from the 
way in which their family business was carried on after their former coparcener had 
separated from them, or it may be inferred from other conduct indicating such an 
iIntention.... It is a question of intention which must be proved like any other fact” 
Now, partition may take place either by an agreement between the members 
of a family or by & decree of the Court. In this case, the partition has taken 
place as a result of the decree made in the suit of 1947. With respect to this 
the law as stated in Mulla’s Principles of Hindu Law is to be found in section 
328(4) at page 4864 It is as follows: : 

“Where in a sit a decree is passed for partition, and the question arises whether 
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ceners or was a separation of all the members of the joint family from each other, the . 


decree alone should be looked at to determine that question. ical liar lanes 
which can be evidence of what was decreed.” 


” It is obvious that one has, therefore, to look to the decree to find out whether 
thgre was separation of the joint status in this family. I have ‘already shown 
above with reference to the terms of the decree that such a' separation was. 
brought about by the terms of the decree. But Mr. Datar argues that even 


so, the separation in status can be displaced by an agreement between the - 


1 


members of the family who would agree to remain joint. Now, this question 


must depend upon the facts of each case. I£ the true test is to look.to the: 
terms of the decree, then one has to look to the terms of the decree whether .. 
there was such a separation of joint status. In the present instance, we do | 


. ~ 


not feel any difficulty in saying that there was separation of joint status. To-. 


„succeed, Mr, Datar has to show that the separation of joint status was dis-' , 


placed by a subsequent agreement. Now, it is not necessary that the agree- 
ment should be reduced to writing. The agreament may be inferred from cir- 
cumstances or from the conduct of the parties, and in this connection 


Mr. Datar relies upon the evidence adduced im the case. That evidence is to ` 


be found in the testimony of Hirabai, the wife of defendant No. 1 and the 
mother of the plaintiff and the other defendants. Her evidence was that her 
husband died three years back, i.e. in 1952; that after the decree, all the de- 
fendants were joint, that the pension and family income of defendant No. 1 


` was used for all the defendants, that defendant No. 1 was the manager of the 


. defendants’ family, that the income of the family lands was used for all the 
defendants, that defendant No. 1 did not keep his income as such separate, that 


_ defendant Nos. 8 to 7 also did not have separate income and that defendant 


No. 1 did so till his death. In crogs-examination, she admitted that there was. 
nò agreement between defendant No. 1 and other defendants after the suit. 


This last answer suggests that there was no separate agreement between the `. 


defendants sinter s6 agreeing to remain united after the separation. The evi- 
dence is, I must say, consistent with the contention of Mr. Datar; but it is: 
clear that the evidence is not inconsistent with the plaintiff’s case. Although 
there is a preliminary decree in the suit, the suit is pending and a suit for 
partition is pending until a final decree is made, and this is conceded by®Mr. 
Datar. It is clear that, while the plaintiff is claiming possession’ of his sepa- 
rate share pursuant to the preliminary decree, the evidence as given by the 
mother would not at all be inconsistent with the plaintiff’s case, use until 
the share of the plaintiff is separated from the y property, the defend- 
ants would continue to enjoy their income in common and that is the effect 
of the evidence of Hirabai. Now, as the separation in status has been brought 
about im this case by the filmg of a suit for partition and by the terms of the 
' decree made in the suit for partition, one would require stronger evidence 
to displace the separation resulting from the decree erry partition. If, for 
example, in this case there was a written agreement between the defendants 
~ inter se whereby they agreed, in spite of the decree for partition, to remain 
united, the matter would stand upon a different footmg. But when the evi- 
dence given by the mother, Bai Hirabai is consistent with either position, it’ is 
‘not easy to displace the effect of the terms of the decree which shows unmis- 
takably that there was separation in status betweer all the members of the 
family. In this connection, it would be convenient to refer to a decision of 
their Lordships of the Privy Council reported in Palan Ammal v. Muthu- 
venkatacharla Moniagar.1 This is what the Privy Councik observed tp. 86) - 

..It is also now beyond doubt that a member of such a joint family can seperate 
ee ee ae ee 
have his share in the property of the joint family aseertained.and partitioned off for 
him, and that the remaining coparconers, without any special agement amongst them- 


1 (1924) L. R. 52 L A. 88, 86, 5.c. 27 Bom. L. R. 785. 
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selves, may continue to be coparceners and to enjoy as members of a joint family what 


remained after such: a partition of the family property. That “the remaining members 
continued „to be joint may, if disputed, be inferred from the way in which. their family 
business was carried on after their previous coparcener had separated from them. It 
fs also quite clear that if a joint Hindu family separates, the famil or any members 
of it may’ agree.to reunite as a joitt Hindu family, but such a reuniting is for obvious - 
reasons, Which would apply in many cases under the law of the Mitakshara, of very l 
rare occurrence, and when it happens it must be strictly proved as any other disputed 
fact is proved” -> i i 
Then at p. 87, it was observed: 
'“/..In a suit for partition which proceeds to a decree which was made, the decree for 
a partition is the evidence to show whether the separation was only a separation of 
the plaintiff from his coparceners or was a separation of all the members of the joint 
_ ‘family from each other. It appears to be obvious to their Lordships that jn a suit for , 
- partition no effective decree can be made for a partition unless all the coparceners whose 
addresses are known are parties to the suit, and that it is the decree alone which can be 
evidence of what was decreed.” ; ‘ 
In the face of this weighty pronouncement of their Lordships of the Privy 
Council, it is difflenlt to accept Mr. Datar’s contention that, in spite of the 
terms of the decree made in the suit for.partition, the defendants continued 
to remain united. To succeed, Mr. Datar has to show that, notwithstanding 
this decree for partition which brought about severance of joint status, the 
defendants, inter se, agreed to remain united. It may be that when a parti- 
tion takes place by agreement, the intention may be gathered from the circum-, 
stances and from conduct'of the parties. But, it seems to me that in the case 
of a decree for partition, one would require strong evidence to show that what. 
was brought about by the decree was displaced by some specific agreament 
between the members of the family. In our view, therefore, it is clear that, 
when defendant No. 1 died in 1952 and at a time when there was separation 
m status between the members of the family, the plaintiff is entitled to claim 
his augmented share in defendant No. 1’s property. 

The learned trial Judge has, with respect, confused the issue. He does not 
seem to have understood the two positions with respect to a partition as one 
knows under the Hindu law. He said that because none of the defendants 
prayed for separation, mer se, it would seem that the plaintiff alone wanted ' 
to separate from the defendants. In our view, this is an entirely wrong ap- 
proach. To determine as to what has taken place, he should have turned to 
the terme of the decree to find out as to the results flowing from the terms of 
the decree. ‘He does not ‘appear to have noticed that by the decree, the share 
of each of the seven defendants was determined. He does not seem to have 
realised that, by the decree, each of the: defendants was entitled to claim sepa- 
rate possession of his share. He does not seem to have realised that, by the 
decree, partition was to be worked out either by the Collector or by the Com- 
missioner according to the nature of the property to be divided and he does 
not seem to have at all realised that by making a provision for the marriage 
expenses of defendant No. 1’s daughters, there was a complete partition and 
there was not merely a severance of the joint status of the family. It may 
well be that in spite of a decree for partition, there may be cases in which the 
defendants may agree to remain united; but there must be in such a case an 
agreement and very clear evidence to prove that. In the present case, the evi- 
dence given by Hirabai comes to this that there was enjoyment of the pro- 
perty in common. But the property would remain to be enjoyed in common 
until there was a partition worked out according to thé terms of the decree. 
If, therefore, the position is that the evidence of the mother is consistent with 
the defendants’ e bat is not inconsistent with the plaintiff’s case, 
it seems to me that succeed, the defendants would have to give clear evi- 
dence to displace” the operation of the terms of the decree. In our view, 
therefore, the plaintiff is entitled to claim his augmented share and, upon that 
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footing, the plaintiff would be entitled to claim a 1/7th share in the family 
property instead of ¢th share given to him by the prelimmary decree. > 

The result of the aforesaid discussion is that the Court below was wrong 
in taking the view that defendants Nos. 1 to 7 remained joint in spite of the 
preliminary decree, and once we find that there was separation ia status among 
the members of the family and there was a disruption of the joint'status, it 
follows that the plaintiff is entitled to claim his augmented share in the family 
property. : 

While the appeal was pending in this Court, the plaintiff made an applica- 
tion in which there was a two-fold prayer. This application was occasioned 
by the fact that Hirabai, defendant No. 2, died pending this appeal. Accord- 
ing to the application, she died on December 28, 1955. Under the decree, she 
is given a th share. The plaintiff, by the application, says that the heirs and 
legal representatives of the deceased Hirabai, who are already upon the re- 
cord, should be shown as heirs upon this record and the second prayer is that, 
as Hirabai was dead, the plaintiff’s share would be as a result of her death, 
1/6th and not 1/7th which the plaintiff gets by this judgment. One may say 
that the plaintiff seems to be an extremely lucky man to have his share aug- 
mented as a result of the deaths in this family. But, in our view, the plaintiff’s 
application is misconceived, at least in part. The effect of this application 
is to have the preliminary decree amended. The Court which passed the preli- 
minary decree is the trial Court. The application should have been made to 
that Court, and not to this Court. It is true that an appeal was filed in this 
Court against the preliminary decree dated November 29, 1949, but that appeal 
was withdrawn. So far as, therefore, the plaintiff’s prayer in the application 
to have his share increased to 1/6th from 1/7th is concerned, it is not possible 
to grant this prayer on this application. It is open to him to make such appli- 
‘cation as he may be advised in the matter. As regards the heirs to be shown 
upon the record of this appeal, it is possible to grant that request. The heirs 
and legal representatives of Hirabai, defendant No. 2, are already upon the 
record and no new heirs or legal representatives are to be brought upon the 
record. So far as that prayer is concerned, it will be grantéd and we direct 
that the plaintiff and his brother defendants should be shown as heirs and 
legal representatives of the deceased Hirabai. There will be no order as to 
corts of this application. e 

Upon the appeal, the order which we make is as follows: The appeal will be 
allowed; the order made by the Court below dismissing the plaintiff’s appli- 
cation on March 23, 1955, will be set aside and the plaintiff’s claim for an 
increased share from th to 1/7th will be granted. We, therefore, direct that 
the orivinal decree may be amended by providing that the plaintiff will get 
a 1/7th share in the property as mentioned in the preliminary decree. This 
is a suit for partition and the fairest order to make would be that the partiæ 
will bear their own costs in this Court as well as in the Court below. 


Order accordingly. 
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er The Hon’ble Mr. S. R. Das, Chief Justice, Mr. Justice Venkatarama Ayyar, 
Mr. Justice R. P. Sinha, Mr. Justice S. K. Das and Mr. Justice P. Gortnda Menon, 


SHAMRAO VISHNU PARULEKAR v. THE DISTRICT MAGISTRATE, 
THANA* 

Preventive Detention Act (IV of 1950), Seca. 3, 7—Order of detention passed by Dis- 
trict Magistrate under s. 3(2)—District Magistrate under a. 3(3) sending report 
along with materials on which order of detention made to State Government— 
Grounds of detention furnished to detenu under s. 7—Whether necessary for validity 
of order of detention for District Magistrate to send along with his report under 
8. 3(3) the very grounds communicated to detenu under s. 7--Grounds mentioned 
in s. 3(8) whether identical with those referred to tn s. 7 


The petitioners were arrested on January 27, 1956, under orders passed by the 
District Magistrate under s. 3(2) of the Preventive Detention Act, 1950. On Jan- 
uary 28, 1956, the District Magistrate under s. 3(3) of the Act sent his report and 
also the materials on which he had made the order of detentlan to the State Gov- 
ernment, which approved of the same on February 3, 1956. In the meantime on 


Act had been sent to the State Government by the District Magistrate, not 


of the 
along with his report on January 28, 1956, but on February 6, 1956, after the | 


State Government had approved of the order:— 

Held, that the failure on the of the District Magistrate to send along with 
his report under s. 3(3) of the Act, the very grounds which he subsequently com- 
municated to the detenu under s. 7 of the Act was not a breach of the require- 
ments of that sub-section, and that tt was sufficiently complied with when he 


t Preventive Detention Act, 1950, include any information or material on 
‘which the order is based and, therefore, the grounds mentioned in s. 3(3) are not 
identical with those referred to in s. 7 of the Act 

State of Bombay v. Atma Ram Sridhar Vaidya,’ referred to. 


The facts appear in the judgment. 
N. C. Chatterjes, with Sadhan Ohandra Gupta and Janardhan Sharma, for 
the petitioners. 


0. K. Daphtary, Solicittor-General for India, with Porus A. Mehta and B. H. 
Dhebar, for the respondents. 


VENKATARBAMA AYYaR J. These are petitions under art. 32 of the Consti- 
tution for the issue of a writ in the nature of habeas corpus. On January 26, 
1956, the District Magistrate, Thana, passed orders under s. 8(2) of the Pre- 
ventive Detention Act IV of 1950 (haveniatter referred to as the Act) for the 
detention of the petitioners, and in execution of the orders, they were arrested 
on-January 27, 1956. The next day, the District Magistrate sent his report to 
the State Government which on February 3, 1956, approved of the same. Mean- 
time, on January 38, 1956, the District Magistrate ormulated the grounds on 
which the orders of detention were made, and the same were communicated to 
the petitioners on January 81, 1956. A copy of these grounds was sent to the 
State Government ope Fehr 6, 1956. 


P 
* Decidel, Sevtember 17, 1956. Potitions 1 [1951] 8. O. R. 167, 178, s.c, 53 Bom. 
Nos. 100 and 101 of 1956. L. R. 487. 
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The petitioners challenge the validity of the detention on two grounds. 
They contend firstly that the grounds for the order of detention which were 
furnished to them under s. 7 of the Act are vague, and secondly that the re- 
quirements of s. 8(3) of the Act bad not been complied with, in that those 
grounds had been sent to the State Government by the Distritt Magistrate, 
net along with his report on January 28, 1956, but on February 6, 1956, after 
the State Government had approved of the order. 

There is no substance whatsoever in the first contention. The communication 
gent to the petitioners runs as follows: 

“During the monsoon season in the year 1955, you held secret meeting of Adivasis in 

Umbergaon, Dhanu, Palghar and Jawhar Talukas of Thana District at which you 
incited and tnstigated them to have recourse to intimidation, violence and arson in 
order to prevent the labourers from outside villages hired by landlords from working 
for landlords. As a direct result of your incitement and instigation, there were several 
cases of inftmidation, violence and arson in which the Adivasis from these Talukas 
indulged. Some of these cases are described below...”. 
Then follows a detailed statement of the cases. It is argued for the petitio- 
ners that no particulars were given as to when and where the secret meetings 
were held in which they are alleged to have participated, and that the bald 
statement that they took place during the monsoon season was too wide and 
vague to be capable of being refuted. But then, the particulars which follow 
give the dates on which the several incidents took place, and it is obvious that the 
meetings must have been held near about those dates. The communication 
farther states that it is not in the public interests to disclose further facts. 
Reading the communication as a whole, we are of opinion that it is sufficiently 
definite to apprise the petitioners of what they were charged with and to 
enable them to give their explanation therefor. That was the view taken by 
Chagla C.J. in the applications for habeas corpus, which the petitioners moved 
in the High Court of Bombay under art. 226 of the Constitution, and we are 
in agreement with it. The complaint that the grounds are vague must, there- 
fore, fail. s ME 

As regards the second contention, it will be useful to set out the relevant 
gections of the Act bearing on the question : 

Section 3. (1) “The Central Government or the State Government may— 

(a) tf satisfied with respect to any person that with a view to preventing him from 
acting in any manner prejudicial to— 

(i) the defence of India, the relations of India with foreign powers, or the security 
of India, or 

(t) the security of the State or the maintenance of public arder, or 

(#4) the maintenance of supplies and services essential to the community, or 

(b) if satisfied with respect to any person who is a foreigner within the meaning of 
the Forelgners Act, 1946 (XXXI of 1948), that with a view to regulating his continued 
presence in India or with a view to making arrangements for his expulsion from India, 
it is necessary so to do, make an order directing that such person be detained. 

(2) Any of the following officers, namely:— 

(a) district magistrates, 

(b) additional district magistrates specially empowered in this behalf by the State 
Government, j 

(c) the Commissioner of Police for Bombay, Calcutta, Madras or Hyderabad, 

(d) Collectors in the State of Hyderabad, 
may, if satisfied as provided in sub-clauses (i) and (tH) of clauses (a) of sub-section (1), 
exercise the power conferred by the said sub-section. 

(3) When any order is made under this section by an officer mentioned in sub-section 
(A) Be ahar soci gh dando clea agile ia, eg ea peer a 
ordinate together with the grounds on which the order has and such other 
particulars as in his opinion have a bearing on the matter, and no such order made 
after the commencement of the Preventive Detention (Second Amendment) Act, 1952, 
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«hall remain in force for more than twelve days after the making thereof unlegs in the 
meantime it has been approved by the State Government. 

(yy Willers uny arder ia meds or approved by dhe Siae Goremikin biia 
tion, the State, Government shall, as soon as may be, report the fact to the Central 
Government together with the grounds on which the order has been made abd such 
other particulars as in the opinion of the State Government have bearing on the necês- 
ality for the order”. 

Section 7. (1) “Where a person is detained in pursuance of a detention arder, the 
authority making the order shall, ag soon as may be, but not later than five days from 
the date of detention, communicate to him the grounds on which the order has been 
mede, and shall afford him the earliest opportunity of making a representation against 
the order to the appropriate Government. 

(2) Nothing in sub-section (1) shall require the authority to disclose facts which it 

considers to be against the public interest to disclose”. 
-On these sections, the argument of Mr. Chatterjee for the petitioners is that 
s. 8(3) requires that when an order of detention is made by one of the autho- 
rities mentioned in s. 8(2)—in this case it was so made—that authority should 
forthwith report the fact to the State Government together with the grounds 
on which the order was made; that this provision is clearly intended to safe 
guard the rights of the detenu, as it is on a consideration of these grounds 
that the Government has to decide whether it will approve of the order or not; 
that when therefore the grounds had not been made available to the State 
Government before they had approved of the order, as happened in the pre- 
sent case, there was a clear violation of the procedure prescribed by the sta- 
tute, and that the detention became illegal. 

Now, it is clear from the affidavit filed on behalf of the respondent that 
when the District Magistrate sent a report under s. 3(3) on January 28, 1956, 
he did send a report not merely of the fact of the making of the order of de- 
tention, but also of the materials on which he had made the order. The con- 
tention of the petitioners is that the grounds which were formulated on Janu- 
ary 80, 1956, and communicated to them on January 31, 1956, should also have 
been sent along with the report. ‘The question is whether what the District 
i did was sufficient compliance with the requirements of s. 8(3), and 
that’ will depend upon the interpretation to be put upon'the words ‘‘grounds 
on which the order has been made’’ occurring in that section. Construing these 
words in their natural and ordinary sense, they would include any information 
or material on which the order was based. The Oxford Concise Dictionary 
gives the following meanings to the word ‘‘ground’’: ‘Base, foundation, 
motive, valid reason’. On this definition, the materials on which the District 
Magistrate considered that an order of detention should be made could pro- 
perly be described as grounds therefor. But it is contended by Mr. Chatterjee 
that the expression ‘grounds on which the order has been made’’ occurring in 
s. 8(3) is, word for word, the same as in s. 7, that the same expression occur- 
ring in the same statute must receive the same construction, that what s. 3 re- 
quires is that on the making of an order for detention, the authority is to 
formulate the grounds for that order, and send the same to the State Govern- 
ment under s. 3(3) and to the detenu under s. 7, and that, therefore, it was not 
sufficient merely to- send to the State Government a report of the materials 
on which the order was made. Reliance was placed. on the following passage 
in Maxwell’s Interpretation of Statutes, 10th edn., (p. 322): 

“It is, at all events, reasonable to presume that the same meaning is tmplied by 
the use of the same expression in every part of an Act”. 

The rule of construction contended for by the petitioners is well-settled, but 
that is only one element in deciding what the true import of the enactment is, 
to ascertain which ¿f is necessary to have regard to the purpose behind the 
pene provisi®n and its setting in the scheme of the statute. 

..The presumption”, says Crales, “that the same words are used in the same meaning 
So ee ae ee ee ee 
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strue a word in one part of an Act in a different sense from that which it bears in 
another part of an Act’”. (Statute Law, 5th edn, p. 159). i 
And Maxwell, on whose statement of the law the petitioners rely, observes 
further on: è 

“But the presumption is not of much weight. The same word may be used in dif- 
ferent senses in the same statute and even in the same section”. (Interpretation of 
Statutes, p. 322). 
` Examining the two provisions in their context, it will be seen that s. 3(2) 
confers on the Central Government and the State Government the power to 
pass an order of detention, when the grounds mentioned in that sub-clause 
exist. When an order is made under this provision, the right of the detenu 
under s. 7 is to be informed of the grounds of detention, as soon as may be, and 
that is to enable him to make a representation against that order, which is a 
fundamentgl right guaranteed under art. 22(5). Coming next to s. 3(4), it 
provides for the power which is conferred on the State Government under 
s. 8(1) being exercieed by certain authorities with reference to the matters 
oe therein. This being a delegation of the power conferred on the State 

vernment under s. 8(1), with a view to ensure that the delegate acts within 

-bhis authority and fairly and properly and that the State exercises due and 
effective control and supervision over him, 8. AN enacts a special procedure 
to be observed when action is taken under s. 8(2). The authority making the 
order under s. 3(2) is accordingly required to report the fact of the order 
forthwith to the State along with the grounds therefor, and if the State does 
not approve of the order within twelve days, it is automatically to lapse. 
These provisions are intended to regulate the course of business between the 
State Government and the authorities subordinate to it exercising its power 
under statutory delegation; and their scope is altogether different from that 
of s. 7 which deals with the right of the detenu as against the State Govern- 
ment and its subordinate authorities. Section 3(3) requires the authority to 
communicate the grounds of its order to the State Government, so that the lat- 
ter might satisfy itself whether detention should be approved. Section 7 re 
quires the statement of grounds to be sent to the detenu, so that he might make 
a representation against the order. The purpose of the two sections is se 
different that it cannot be presumed that the expression “‘the grounds on 
which the order has been made’’ is used in s. 3(3) in the same sense which it 
bears in s. 7. 


That the ey ae ae could not have ‘contemplated that the grounds men- 
tioned in s. 3(8) should be identical with those referred to in s. 7 could also 
he geen from the fact that whereas under s. 7(2) it is open to the authority 
not to disclose to the detenu facts if it considers that it would be against pub- 
lic interests so to do, it is these facts that will figure prominently in a report 
by the subordinate authority to the State Government under s. 3(9), and 
form the basis for approval. If the grounds which are furnished under s. 3(3) 
could contain matters which need not be communicated to the detenu under 
s. 7, the expreasion ‘‘grounds on which the order has been made” cannot bear 
. the same meaning in both the sections. 


There is also another reason in support of this conclusion. When the 
authority mentioned in s. 8(2) decides, on a consideration of the materials 
placed before it, to act tinder that section and orders detention, it is required 
by s. 3(3). to report that fact with the grounds therefor to the State Govern- 
ment forthwith. But under s. 7, the duty of the authority is to communicate 
the grounds to the detenn, as soon as may be. Now, it has been held that as 
the object. of this provision is to give the detenu an opportunity to make a 
representation against the order, the grounds must be suiiiciently definite and 
detailed to enable him to do so. It is obvious that communication that 
has to be served on the detenu under s. 7 of the Act is a fommal document sett- 
ing out the grounds for the order and the particulars in support thereof, sub- 
ject, of course, to s. 7(2) ; whereas the report to the State under s. 3(5) is a 
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less formal document in the nature of a confidential inter-departmental com- 
munication, which is to contain the aoe on which the order was made. 
It could not have been intended that the contents of the two communications 
which are so dissimilar in their scope and intendment should be identical. 

Mr. N. O. Chatterjee also cited certain observations of Kania C.J. in State 
of Bombay v. Atma Ram Sridhar Vatdyal as supporting his contention tlfat 
the grounds which are furnished to the detenu must have been before the 
— Government before it approvæ of the order. Said the learned Chief 
ustice : 

“,..It 1s obvious that the grounds for making the order as mentioned above, are the 
grounds on which the detaining authority was satisfied that it wes necessary to make 
the order. These grounds therefore must be in existence when the order is made”. 
But the grounds referred to in the above passages are the reasons for making 
the order, not the formal expressions in which they are embodied, and that 
will be clear from the followmg observation further on (p. 178) :° 

“...By their very nature the grounds are conclusions of facts and not a complete 
letailed recital of all the facts”. 

Our conclusion is that tne failure on the part of the District Magistrate of 
Thana to send along with his report under s. 8(3), the very grounds which he 
subsequently communicated to the detenu under s. 7 is not a breach of the re- 
quirements of that sub-section, and that it was sufficiently complied with when 
he reported the materials on which he made the order. 

The second contention of the petitioners also fails, and these applications 
must, therefore, be dismissed. 

Applications dismissed. 


Present: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice Venkatarama Ayyer, 
Mr. Justice B. P. Stnha, Mr. Justice S. K. Das and Mr. Justice P. Govinda Menon. 


KESHAV NILKANTH JOGLEKAR v. THA COMMISSIONER OF POLICE, 
GREATHR BOMBAY.* 

Preventive Detention Act (IV of 1950), Secs. 3(3), 7—Whether expression “forth- 
ewith” in s 3(3) means the same thing as “as soon ds may be” in s. 7—What 
“forthwith” in s. 8(3) signifies—Whaether period of five days provided in s. 7 
could be read into period allowable under “as soon as may be.” 

The expreasion ‘forthwith’ in s. 3(3) of the Preventive Detention Act, 1950, 
does not mean the same thing as the expreasion “as soon as may be” in s. 7 of 
the Act; the former is more peremptory than the latter. The difference between 
the two expressions lies in that while under s. 7 the thme that is allowed 
to the authority to send the unication to the detenu is what is reasonably 
convenient, under s. 8(3) what is allowed is only the period during which he could 
not, without any fault of his own, send the report. Under s. 7 the question is 
whether the time teken for communicating the grounds is reasonably requisite. 
Under s. 3(3) it is whether the report has been sent at the earliest point of time 
possible, and when there is an interval of time between the date of the order 
and the date of the report, what has to be considered is whether the delay in 
sending the report could have been avoided. 

Rex v. Francis! The, Queen v. The Justices of Worcester,” Thompson v. Gibson,‘ 
Page v. Pearce, The Queen v. Justice of Berkéhire, Hudson and others v. 
Hill and others," Reg. v. Price, Re Muscovitch® and Ex parte Lamb: In re 
Southam,” referred to. 


1 [1951] 8. C. R. 167, 178, s. o. 53 Bom. 1047. 


L. R. 487. 5 (1841) 8 M. & W. 677, 678; 151 E R. 
* “Decided, September 17, 1956, Petitions 1211, 1219. 

Nos. 108, 105 to 19 of 1958. 6 (1878) 4 Q, B. D. 489, 471. 
2 Oun. 165, M4 B R. 1129, 1138. 7 (1874) 43 L. J. O. P. 273, 280. 


3 m 7 DowLl Pr. Cas. 789, 54 R. R. 8 OSTAT eerie ae O. 208; 14 E. R. 78. 
902, 9 9 [1980} E. R. 185. 
4 (1841) 8 M. & W. 282; 151 E. R. 1045, 10 (1881) 19 o Oh D. 169, 
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The period of five days provided in s. 7 of the Preventive Detention Act, 195), 
is an absolute one and is independent of the period which is permissible under the 
expression “as soon as may be,” which must, by its very nature, be indefinite, de- 
pending on the facts and circumstances of the case. It is as erroneous to read 
five days into the period allowable under the expression “ag soon as may be” as 

ə to read the twelve days within which the State has to approve the order 
under s. 3(3) of the Act into the period which is allowable under the expression 
“forthwith.” 


The facts appear in the judgment. 


N. C. Chatterjee, with Sadhan Chandra Gupta and Janardhan Sharma, for 
petitioners in Petitions Nos, 102, 105 to 108 of 1956. 

Badhan Chandra Gupta and Janardhan Sharma, for petitioners in Peti- 
tions Nos. 109 and 110 of 1956. 

0. K. Daphtary, Solicitor-General for India, with Porus A. Mehta and R. H. 
Dhebar, for respondents in Petitions Nos. 102 and 105 of 1956. ° 

Porus A. Mehia and k. H. Dhebar, for respondents in Petitions Nos. 106 to 
110 of 1956. 


VENKATARAMA AYyYAR J. These are petitions filed under art. 32 of the 
Constitution for the issue of writs in the nature of habeas corpus. They arise 
on the same facts and raise the same questions. 

On January 18, 1956, the Commissioner of Police, Bombay, passed orders 
under s. 3(2) of tho Preventive Detention Act IV of 1950 (hereinafter referred 
to as the Act), directing the detention of the present petitioners, and pursuant 
thereto, they were actually arrested on January 16, 1956. The grounds on 
which the orders were made were formulated on January 19, 1956, and com- 
municated to the petitioners the next day. On January 21, 1956, the Commission- 
er reported the fact of the order and the grounds therefor to the State Govern- 
ment, which approved of the same on January 23, 1956. 

The contention of the petitioners before us is that when the Commissioner 
passed the orders for detention on January 13, 1956, it was his duty under 
g. 3(3) to report that fact forthwith to the State Government, and as he did 
not do so until January 21, 1956, he had acted in contravention of the stagute, 
and that the detention was, therefore, illegal, That raises the question as to what 
‘‘forthwith’’ in s. 3(3) of the Act signifies, and whether on the facts the report 
was made ‘‘forthwith’’, within the meaning of that word in that sub-section. 

The word ‘‘forthwith’’, it has been observed, is of elastic import. In its 
literal sense, it might be construed as meaning that the act to be performed 
forthwith in relation to another should follow it automatically without any 
interval of time, or, as held in some of the American authorities, should be 
performed at one and the same time as the other. But even in America, 
the preponderance of judicial opinion does not favour this construction. In 
Corpus Juris, Vol. X XVI, p. 998 the position is thus stated: 

“Although the term has received a strict construction, ordinarily tt is not to be 
strictly construed, but should receive a liberal or reasonable construction. Some re- 
gard must be had to the nature of the act or thing to be performed and the circum- 
stances of the case.” 

In England, there is a long catena of decisions interpreting the word ‘‘forth- 
with” occurring in statutss, rules and contracts, and their trend has been to 
construe it liberally. As early as 1767, discussing the meaning of the word 
‘immediately’—and the word ‘‘forthwith’’ has been held, to have the same 
significance—Lord Hardwicke observed in Rex v. Francis! : 

“ But then the word immediately, is strongly insisted on, as a word which ex- 
cludes all meme acts and time; and therefore, that this taking away the money must 
necessarily be in the presence of Cox. But all the nine Judges‘deld this word imme- 
diately, to be of so loose a significance, and not to imply necessaMMy, that the money 


1 Om. 165, M E. R. 1129, 1188. 
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was taken away in Cox’s presence. For this word does neither in its use and appli- 
cation, nor in its grammatical construction, exclude all memme acts or time;... But 
it is more necessary and proper in this case, to consider the signification of this word 
im the legal way. And it is plain, that in this acceptation, it is not understood to ex- 
aia ke a ee 
where the words with as much convenient speed as may be, are made use of, all e 
precedents have expressed these words, by the word immediate as may be sean in 
the books. The last case which I shall mention on this point, is that of the writs of 
habeas corpus, issuing out of this Court, which are most frequently made returnable 
immediately; and in this case the word is never understood either to exclude meane 
acts or time, but only means, with convenient speed.” 

In The Queen v. The Justices of Worcester, where the question was as to 
the meaning of the word “forthwith”? in s. 50 of 6 Will. IV, Coleridge d. 
observed (p. 790) : 

“...1 agree that the word ‘forthwith’ is not to receive a strict construdHan Ifke the 
word ‘immediately’, so that whatever follows, must be done immediately after that 
which has been done before. By referring to section 50, it seems that whatever is to 
be done under it, ought to be done without any unreasonable delay. I think that 
the word ‘forthwith’ there used, must be considered as having that meaning.” 

The ing of the word ‘‘immediately’’? came up for consideration in 
Thompson v. Gibson? Holding that it was not to be construed literally, Lord 
Abinger C.B. observed (p. 286) : 

“If they [acts of Parliament] could be construed literally, consistently with com- 
non sense and justice, undoubtedly they ought: and if I could see, upon this act of 
Parliament, that it was the intention of the legislature that not a single moment’s in- 
terval should take place before the granting of the certificate, I should think myself 
bound to defer to that declared intention. But it is admitted that this cannot be its 
interpretation: we are therefore to see how, consistently with common sense and the 
principles of justice, the words ‘immediately afterwards’ are to be construed. If they 
do not mean that it is to be dane the very instant afterwards, do they mean within 
ten minutes, or a quarter of an hour, afterwards? I think we should interpret them 
to mean, within such reasonable time as will exclude the danger of intervening facts 
operating upon the mind of the Judge, so as to disturb ihe impression made upon tt 
by the evidence in the cause:...” 

In agreeing with this opinion, Alderson B. expressly approved of the decision 
of Lord Hardwicke in Rew v. Francis. This construction of the word ‘imme- 
diately’ was adopted in Page v. Pearce, Lord Abinger C.B. oberving (p. 678) : 

“. . .It has already been decided, and necessarily so, that the words ‘immediately 
afterwards,’ in the statute. cannot be construed literally; and if you abandon the literal 
construction of the words, what can you substitute ‘but within a reasonable time?’...” 
In The Queen v. Justices of Berkshires where the point was as to the 
meaning of ‘forthwith’ in s. 62 of 85 & 86 Vict., Chap. 94, Cockburn C.J. 
observed : 

“. . .The ‘question is substantially, one of fact. It is impossible to lay down any 
hard and fast rule as to what is the meaning of the word ‘immediately,’ in all cases. 


regard to the circumstances of the particular case.” 

The same construction has been put on the word “forthwith’’ occurring in 
contracts. In Hudson and others v. Hi and others® which was a case of 
charter-party, it was observed (p. 280): 

“ ‘Forthwith’ means without unreasonable delay. The difference between un- 
dertaking to do something ‘forthwith’ and within a specified time is familiar to every- 
one conversant with law. To do a thing ‘forthwith’ is to do it as soon as is reason- 
ably convenient.” d 

I1 (1889) 7 Dow. A. Cas. 789: 54 R. R. ‘oni ar 8 M. &. W. 677, 678; 151 E. R. 


902, 903. 
2 (1841) 8 M & W. 283; 151 E. R. 1045, 4 (era) 4 Q. B. D. 469, 471. 
1047. 5 (1874) 48 L. J. O. P. 278, 380. 
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In Reg. v. Price,’ it was held by the Privy Council that the word ‘‘forth- 
with’’ in a bail bond meant within a reasonable time from the service of notice. 
On these authorities, it may be taken, an act which id to be done forthwith 
must be held to have been so done, when it is done with all reasomable despatch 
and without avoidable delay. 

But it is argued by Mr. N. C. Chatterjee that the view taken in the above 
decisions as to the meaning of the word ‘‘forthwith’’ has bean abandoned in 
the later decisions, und that under the Jaw as it stands, when an act has to 
be performed forthwith in relation to another, what has to be decided is not 
whether ıt was done within a reasonable time, but whether it was done sọ 
closely upon the other as to form together one continuous act. He relied m 
support of this opinion on the decision in Be Muscovitch,* affirming that in 
Re Muscovttch.2 That was a decision on r. 182 of the Bankruptcy RB 
which provided that ‘‘Upon entering an appeal, a copy of the notice of ap 
shall forthwith be sent by the appellant to the registrar of the court appealed 
from’’. The facts were that the appeal was lodged in time on October 25, 1938, 
but the notice was served on October 28, 1988, and it was found that there was ‘‘no 
satisfactory reason or no reason at all, why there was any delay in the matter’’ 
(Re Muscovitch).2 On that, it was held that the requisition that ‘‘the notice 
shall forthwith be sent’’ was not satisfied. This is authority only for the posi- 
tion that when an act is done after an interval of time and there is no expla- 
nation forthcoming for the delay, it cannot be held to have been done ‘‘forth- 
with”. That is made clear by Sir Wilfrid Greene M. R. in the folowing 
passage in Re Muscovtich* at p. 189: 

“ ,. Having regard to the construction which was put upon the word ‘forth- 

with’, which is peremptory, and admits of no interval of time between the entry of 
the appeal and the sending of the notice save such as may be imposed by circum- 
stances which cannot be avoided, I find tt impossible in the present case to say that . 
the notice was sent forthwith within the meaning of the rule.” 
Reliance is also placed for the petitioners on the decision in Ex parte Lamb: 
In re Southam,+ which was followed in Re Muscovitch.2 There, construing the 
word ‘‘forthwith’’ in r. 144 of the Bankruptcy Rules, 1870, which corresponds to 
r. 182, which was the subject of interpretation of Re Muscovtich,? Jessel M. R. 
observed at p. 178: e 

“I think that the word ‘forthwith’ must be construed according to the circum- 

stances in which it is used. Where, as in Hyde v. Watts; there is a covenant to insure 
a man’s life, there must of necessity be same delay, for the act could not be done 
in a moment. But where an act which is required to be done ‘forthwith’ can be done 
without delay, it ought to be so done.” 
In that case also, the learned Judges found that the delay was not explained. 
And the observation of Lush L. J. in the same case was that ‘‘the word ‘forth- 
with’ has not a fixed and an absolute meaning; it must be construed with 
reference to the objects of the rule and the circumstances of the case’’. There 
is nothing in the decision in Re Muscovitch® and Ex parte Lamb: In re 
Southam’ which can be considered as marking a departure from the construc- 
tion put on the word ‘‘forthwith’’ in the earlier authorities that it meant only 
that the act should be performed with reasonable speed and expedition, and that 
any delay in the matter should be satisfactorily explained. 

It is argued for the petitioners that even if the construction put on the word 
‘‘forthwith’’ in the above decisions is accepted as correct, it must, in any 
event, yield to any contrary intention expressed in the statute, and that the 
provisions of the Act afforded clear indication of such ean intention. It is 
contended that the Legislature while providing in s. 7 that the grounds should 
‘be commmnicated to the detenu ‘‘as soon as may be’’ has enacted that the 
report under s. 8(3) should be sent ‘‘forthwith’’, that the use of two different 

1 (1858-4) 8 Moore P. 0.208; 14 E. R. 78. 65 (1848) 12 M. WaW. 254. 

[1939] 1 AN H. R. 185. 6 Laat} 1 All E. R. 185. 


2 
3 [1939] 4 All E. R. 570. ; 7 (1881) 19 Oh. D. 169. 
4 (1881) 19 Ob. D. 109. 
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ekpressicns in the two sections is a clear indication that they do not mean the 
game thing, that as the words ‘‘as soon as may be’’ import that the act might 
be performed in a reasonable time, the word ‘‘forthwith’”’ which is more peremp- 
tory must be construed as excluding it. The decisions in Emperor v. Phuchas' 
and in Kulkarm v. Ganpat Hiraji? were quoted in support of the position that 
when two different expressions are used in different parts of the same clause 
or section, they should be construed as used in different senses. 

We agrve that ‘‘forthwith’’ in s. 8(3 cannot mean the same thing as ‘‘as 
soon as may be’’ in a. 7, and that the former is more peremptory than the latter. 
The difference between the two expressions lies, in our opinion, in this that while 
under s. 7 the time that is allowed to the authority to send the communication 
to the detenu is what is reasonably convenient, under s. 3(3) what is allowed 
ig only the period during which he could not, without any fault of his own, 
gend the report. Under s. 7 the question is whether the time taken for commu- 
nicating che grounds is reasonably requisite. Under s. 8(3) it is whether the 
report has been sent at the earliest point of time possible, and when there is 
an interval of time between the date of the order and the date of the report, 
what has to be considered is whether the delay in sending the report could 
have been avoided. 

It was contended that as a. 7 required that the communication should be made 
not later than 5 days from the date of the order, and as s. 3(3) was more 
peremptory than s. 7 in that it required that the report should be made forth- 
with, the period allowable under s. 8(3) could not exceed 5 days, and that 
as in these cases the reports were sent 8 days later, they could not be held to 
have been sent forthwith. This argument mixes up two different matters con- 
tamed in s. 7. The period of 5 days provided therein is an absolute one and 
is Independent of the period which is permissible under the expression ‘‘as 
soon as may be’’, which must, by its very nature, be indefinite depending on the 
facts and circumstances of the case. It will be as erroneous to read 5 days 
into the period allowable under the expression ‘‘as soon as may be” as to 
read the 12 days within which the State has to approve the order under s. 3(3) 
into the period which is allowable under the expression ‘‘forthwith’’. The 
result then is that the report sent by the Commissioner to the State on 
Janfiary 21, 1956, could be held to have bean sent ‘‘forthwith’’ as required by 
s. 8(3), only if the authority could satisfy us that, in spite of all diligence, it 
was not in a position to send the report during the period from January 18 to 
21, 1956. 

We must now examine the facts from the above standpoint. The Commis- 
sioner of Police has filed an affidavit explaining why the reports were not sent 
til January 21, 1956, though the orders themselves had been made as early as 
January 18, 1956. Ever since the publication of the proposal to form a State 
of Maharashtra without the city of Bombay, there had been considerable agita- 
tion for the establishment of a Samyukta Maharashtra with the city of Bombay 
included in it. An action committee had been set up on November 15, 1955, for 
the purpose, and there had been Aartal and morchas resulting in outbursts of 
lawlessness and violence and m the burning of a police chowki. The final 
decision on the question was expected to be taken and announced in the middle 
of January 1956, and the atmosphere was highly surcharged. It was in this 
situation that the Commissioner decided to take action under s. 3(2) of the 
Act against the leading spirits of the movement, and passed the present orders 
for detention against the petitioners on January 18, 1956. In his affidavit, the 
Commissioner stat that he decided first ‘‘to locate the persons against whom 
orders of detention were made by me on January 13, 1956, and after having 
done so, to arrest all of them stmultaneously so that none of them may go under- 
ground or abscond er evade*execution of the detention orders’. Then the 
affidavit goes on tAttate: 

“Tt was not possible for me to send the report earlier as the situation in the City 

1 (1928) L L. R.50 AN. 909, s.o. [1980] 2° [1942] Bom. 287 s. o. [1942] A. I. R. 
A. LR. All 8. Bom. 191, sc. 44 Bom. L. R 264, 
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of Greater Bombay was tense, pregnant with danger on the 18th January 1956, and 
continued to be so till 16th January 1956, and actual rioting occurred during that 
night and those riots continued till 22nd January 1956. I and my staff were kept 
extremely busy all throughout in mamtaiming law and order and simultaneously taking 
steps to round up miscreants, In this unusual and tense situation, it was not pos- 
sible to make a report earlier than the day on which it was made.” 

We see no reason for not accepting these statements. What happened on 
the 16th and the following days are now matters of history. The great city 
of Bombay was convulsed in disorders, which are among the worst that this 
country has witnessed. The Bombay police had a mdst difficult task to perform 
in securing life and property, and the authorities must have bean working at 
high pressure in maintaining law and order. It is obvious that the Commissioner 
was not sleeping over the orders which he had passed or lounging supinely over 
them. The delay such as it is, is due to causes not of his making, but to causes 
to which the activities of the petitioners very largely contributed. We have 
no hesitation in accepting the affidavit, and we hold that the delay in sending 
the report could not have been avoided by the Commissioner and that when 
they were sent by him, they were sent ‘‘forthwith’’ within the meaning of 
a. 8(3) of the Act. 

Mr. 8. C. Gupta put forward some special contentions on behalf of the peti- 
toners in C. M. Ps. Nos. 109 and 110 of 1956. He contended that as the order 
originally made against the petitioner in O.M.P. No. 109 of 1956 was that he 
should be detained in Arthur Road Prison, Bombay, the subsequent order of 
the Commissioner by which he was detained in Nasik Prison was without juris- 
diction.’ It is clear from the affidavit of the Commissioner that the petitioner 
was not ordered to be detained in Arthur Road Prison but in Nasik Road Cen- 
tral Prison , and that he was kept temporarily in Arthur Road Prison, pending 
arrangements to transport him to Nasik. It was next contended that the mate- 
rials on which the orders of detention were made and set out in the communi- 
cations addressed to the petitioners all related to their past activities, and that 
they could not constitute grounds for detention +m futuro. This contention is 
clearly unsound. What a person is likely to do in future can only be a matter 
of inference from various circumstances, and his past record will be valuable, 
and often, the only record on which it could be made. It was finally contéhded 
that what was alleged against the petitioners was only that they advocated 
Aartal, and that that was not a ground for making an order of detention. But 
the charge in these cases was t the petitioners instigated Aartal bringing 
about a complete stoppage of work, business and transport with a view to pro- 
mote lawlessness and disorder, and that is a ground on which an order could be 
made under s. 8(2). 

All the contentions urged by the petitioners therefore fail, and these petitions 
must be dismissed. , 

, Petitions dismissed. 
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Present: Mr. Justice Jagannadhadas, Mr. Justice Venkatarama Ayyar, Mr. Justice B. 
s P. Sinha and Mr. Justice S. K. Das. 

BACHHARAM DATTA PATIL v. VISHWANATH PUNDLIK PATIL* 

Bombay Hereditary Offices Act (Bom. II of 1874), Secs. 4, 15(1) 22—Lands originally 
watan described as Japti Sanadi Inam lands—Full assessment levied on such lands 
and services in respect of them not required to be performed—Want of evidençe 
to indicate as to on what terms services dispensed with and assessment levied upon 
such lande—Whether lands continue to have character of watan—Conditions to be 
agreed upon under s. 15(1) in relation to character of watan. 


bi Muktumscheb v. Gudusaheb, approved. 

Under s. 15(1) of the Bombay Hereditary Offices Act, 1874, the conditions to 
be agreed upan. between the holder of land which was once part of a watan and 
the Government at the time of the commutation may be of so many varietles that 
m some cases the watan character of the land may be maintained, whereas in 
others the conditions agreed between the parties may themselves contemplate the 
cessation of that character. 

An authority which has the power to create an office and to provide for tts 


so abolished, f must revert to the source from which it came; that is to say. 
ryotwari land subject to land revenue assessment 


The facts appear in the judgment. 


K. E. Bongeri, J. B. Dadachan#t and Sri Narain Andley, for A. C. Dave, for 
the appellanta. 


H.B. Datar and Nounté Lal, for respondent No. 1. 


SINHA J. This ig an appeal by leave of the High Court of Judicature at 
Bombay from the decision of a division bench of that Court reversing that of 
the trial Court in respect of items 3, 4 and 6 in the list of the properties attached 
to the plaint as the subject-matter of the dispute. In respect of the other items 
of property in dispute the Courts below have given concurrent decisions and 
that part of their Judgments is no more in controversy at this stage. The three 
items aforesaid of the property along with the others in dispute had been decreed 
in favour of the original plaintiffs Nos. 2 and 8 as watan property. But on 
appeal by defendant No. 8, the High Court reversed the decision of the trial 
Court only in respect of those three items and confirmed the decision of the trial 
Court in respect of the rest of the plaint properties. 

The propositus was one Shreemant who died on November 23, 1941, leaving 
him surviving his wife Radhabai. Radhabai died on May 9, 1945, and on her 
death the dispute arose between the reversioners on the one hand including 
plaintiffs Nos. 2 and 8, appellants in this Court, and the defendants on the other 
who claimed by virtue of alleged adoptions said to have been made by Radhabai 
aforesaid. Plaintiff No. 1 is out of the picture now on the concurrent finding 
by the Courts below that he had no right to the estate left by the propositus by 
virtue of the adoption found in his favour, inasmuch as before he was adopted 
the estate had already vested jn the actual reversioners, plaintiffs Nos. 2 and 3, 
the agnatic relations’ of Shreemant. The estate of Shreemant, so far as it 


* Decided, September 20, 1956. Civil 1 (1951) 54 Bom. L. R. 405. 
Appeal No. 240 of 1953. from Bombay. 
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related to watan lands, vested in plaintiffs Nos. 2 and 8 aforesaid under the 
provisions of Bombay Act V of 1886. If either defendant No. 2 or defendapt 
No. 8 had proved his alleged adoption by Radhabai aforesaid, he would have 
been entitled to the estate as the adopted son of the propositus, thus excluding the 
agnatic relations, namely, plaintiffs Nos. 2 and 8. But both thg Courts below 
have concurrently found that neither of the two defendants Nos. 2 and 3 had suc- 
cteded in proving the adoption respectively pleaded by them. The trial Court 
had substantially decreed the suit in respect of all the items of property in dis- 
pute including the three items which, as indicated above, are the only properties 
now in controversy in this Court, on the finding that these also were watan pro- 
perties which like the rest of the plaint properties were inherited by the rever- 
sioners aforesaid, namely, plaintiffs Nos. 2 and 8. The High Court on appeal* 
held that the three items of property now in dispute, though originally watan 
properties, had lost their character as such by reason of the fact that they had 
been resumed by Government after dispensing with the service and after levy- 
ing full assessment on those lands. Those lands have been called ‘‘Japti Sanadi 
Inam Jands’’ in the records of the Courts below and it is by that name that we 
shall refer to the disputed lands in the course of this Judgment. 

It would thus appear that the controversy has narrowed down to the question 
whether the Japti Sanadi Inam lands still retain their character as watan lands 
as held by the trial Court, or have lost their character as such in view of the 
events that had happened as decided by the High Court. It is not disputed 
that in the former case the plaintiff-appellants will be entitled to them also 
even as they have been adjudged to be entitled to the reat of the properties In 
dispute which were admittedly watan lands. It is equally undisputed that 
if the Japti Sanadi Inam lands are no more watam lands, this appeal must fail. 
On this question both the Courts below have been rather cryptic in their 
remarks, The trial Court held them to be watan lands, with the following 
observations :— 

“The lands at serial Nos. 3, 4 and 6 are Japti Sanadi lands. They still retain the 
character of Senad! lands in spite of the fact that services have been temporarily dis- 
pensed with and full assessment levied. Sanadi lands have been held to be Watan 
lands: governed by the Watan Act.” 

The trial Court has made no attempt to support its conclusions with reference 
to any statutory rules or precedents. The lower appellate Court has disposed 
of this question in these words :— 

“Now it is conceded before us that there is no evidence to support the observation 
made by the learned trial Judge, that the services were temporarily dispensed wtth 
by the Government. If, therefore. the Record of Rights show that the full assessment 
is being levied in respect of these lands, and that services are not required to be per- 
formed and they are described as Japti Sanadi Inam lands, meaning thereby that they 
were once Sanadi lands, but in respect of which there has been resumption by the 
Government, the conclusion must inevitably follow that these lands have ceesed to 
be lands held on Sanadi tenure and are held in ordinary occupancy rights.” 

The learned counsel for the appellants has vehemently argued that the High 
Court was in error in concluding that the lands in question had ceased to be 
watan lands simply because the service attaching to them had been dispensed 
with and full assessment levied by the Government. This argument was based 
on the provisions of the Bombay Hereditary Offices Act (Bombay Act HT), 1874. 
Apart from authority, therefore, we have to examme the relevant provisions of 
that Act in order to determine whether those provisions support the conclusions 
of. the High Court. In a. 4, Watan property”, ‘‘Hereditary office’’ and 
Watan’ have been defined as follows :— ° 

“ Watan property’ means movable or immovable property held, acquired, or as- 
signed for providing remuneration for the performance of the duty appertaining to an 
hereditary office. Jt includes a right to levy customary fees or perquisites, in money 
or in kind, whether at fired times or otherwise. 


* Decided on September 1, 1949 by Weston and Shah JJ. 
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It includes cash payments in addition to the original watan property made vohm~ 
terily by the State Government and subject periodically to modification or withdrawal. 

‘Hereditary office’ means every office held hereditarily for the performance of duties 
connected with the administration or collection of the public revenue or with the vil- 
lage police, or „with the settlement of boundaries, or other matters of Civil admini- 
stration. The expression includes such affica even where the services originally ap- 
pertaming to it have ceased to be demanded. 

The watan property, if any, and the hereditary office and the rights and privileges 
attached to them together constitute the watan.” 
From these definitions it is clear that in order that there may be a watan it is 
necessary that there should be a hereditary office and waton property which is 
assigned to the ‘‘swatandar’’ by way of remuneration for the performance of the 
duty appertaining to his office. But it has been argued on behalf of the appel- 
lants that it is common ground that the Sanadi Inam lands were once watan 
property and that once the property is impressed with the character of imam 
lands, they contmue to bear that character, because the Government have not 
been authorised by any law to change their character. No precedent or statu- 
tory provisions directly supporting this wide proposition have been brought to 
our notice. But our attention was called to the provisions of a. 15 which make 
it permissible for the Collector to commute the service and relieve the holdar 
of the watan and his heirs and successors in perpetuity of their liability to 
perform the service on such conditions as may be agreed upon. If we have been 
able correctly to appreciate the argument based upon s. 15, it was sought to bo 
made out that the service in respect of the watan lands in question may have 
been commuted, but even after the commutation of the service the watan 
remained and the lands continued to retain the character of watan lands. This 
argument assumes that even upon the service being entirely dispensed with in 
perpetuity, the watan character of the land continued. That is begging the 
question. Furthermore, cl. (1) of s. 15 contemplates commutation ‘‘upon such 
conditions, whether consistent with the provisions of this Act or not, as may 
be agreed upon by the Collector and such holder’’. Thus the conditions to be 
agresd upon between the holder of land which was once part of a watan and 
the Government at the time of the commutation may be of so many varieties 
that In some cases the watan character of the land may be maintained, whereas 
In ofhers the conditions agreed between the parties may themselves contemplate 
the cessation of that character. In the present case, apart from the entries m 
the Record of Rights, we have no other evidence to indicate as to on what terms 
the service had been completely dispensed with in perpetuity and the full 
assessment levied upon those lands. It is not, therefore, clear upon the findings 
of the Courts below that there were any such conditions attaching to the hold- 
ing of the lands in question which could be consistent with the continuance of 
the original watan tenure. It is possible to conceive of a case where the condi- 
tions agreed upon provide for the continuance of the watan tenure in spite of 
the fact that the holders have bean excused the performance of the customary 
service. On the other hand, it may be that there were no conditions agreed 
between the parties continuing the watan character of the land after dispensing 
with the service. 

On the findings of the Courts below there was no hereditary office any more 
and therefore the question of remunerating any service with the usufruct of 
watan property or otherwise did not arise. On the other hand, the provisions 
of g. 22 of the Act clearly predicate that a watan may lapse in part or m whole 
or may be confiscated or otherwise lawfully resumed by Government and that 
in such cases it is lawful for Government to attach such land to a newly created 
wran in favour of such persons as may be appointed by Government. That 
_ being so, it is impossible to contend that Government have not the power to de- 
troy the watan character of, a watan land. Such an argument completely 
ignores the legal l pre that an authority which has the power to create an 
office and to pro for its remuneration in cash or in kind has also the power 
to revoke the grant, and upon such revocation, if any land has been assigned 
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for remunerating the office so abolished it must revert to the source from which. 
it came; that is to say, ryotwari land subject to land revenue assesament. That 
is what appears to have happened in the present case. The very description 
of the land as Japti Sanadi Inam land would mean that that which was once 
the subject-matter of an inam grant by virtue of a sanad has been resumed or 
confiscated by Government and the land left in possession of the holder as 
ryotwari holding. As pointed out by the Courts below, there is no evidence as 
to the original character of the grant or as to how and when the grant was 
resumed and the land thus became subject to ordimary occupancy rights. But 
they have proceeded on the basis that it was the subject-matter of a watan by 
sanad which has been subsequently resumed by Government as service was no 
more required and the necessity for the grant’ was no more there. They havo 
my differed on the legal result’ of the resumption. = 
similar question arose for decision in the Bombay, High Court in the case 
of Ramisyaht Muktumsaheb v. Gudusahed' after the present case had been 
decided bysthat Court. In that case property which was originally watan was 
continued with the holder thereof but withoyt the obligation to render any 
service and with the full levy of asseasment in respect of the land. The question 
arose whether such land continued to be waten land with its special incidents as 
regards alienation, etc., or whether it was ordinary occupancy holding. A single 
Judge of that Court who heard the appeal in the first instance came to the con- 
clusion that the land continued to be watan land. On Letters Patent Appeal, 
the division bench after a very elaborate examination of the relevant rules and 
precedents came to the contrary conclusion and held that the land had ceased 
to have the character of watan and was subject to the ordinary law of land 
tenures in that State. We are in agreement with the conclusion reached by the 
Letters Patent Bench in that case, the facta of which were similar to those of 
the present case. Hence it must be held that there is neither authority nor 
principle in favour of the contention raised on behalf of the appellants. 


The appeal is accordingly dismissed with costs. 
Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Chainani and Mr. Justice Shah. 


LAXMAN DHONDU BADGUJAR v. D. M. PARANJAPE.* 

Bombay Provincial Insolvency Rules, 1924, Rr. H-A(9)(c) & (10)—Provinclal Insolvency 
Act (V of 1920), Secs. 9(1)(c), 6(1), 6-A—Rules OT-A(9) & (10) whether ultra vires 
Bombay High Court—Whether these rules extend time prescribed by s. 9(1)(c) of 
P. I. Act—Section 6(1) whether restricts Court's inquiry only to questions described 
therein. 

Rule I-A(10) of the Bombay Provincial Insolvency Rules, 1924, is intra vitres the 
Bombay High Court. 

Rule II-A (10) prescribes a point of time at which an act of insolvency may be deem- 
ed to be committed by failure to comply with the insolvency notice, and that point of 
time is the disposal of the application where an application for setting aside the in- 
solvency notice has been made. There being no provision in the Provincial Insolvency 
Act, 1920, which relates expressly to the point of time ht which an act of insolvency 
may be deemed to be committed, the Bombay High Court, exercising powers under 
s. 79 of the Act, was competent to frame a rule providing for a point of time at which 
an act of insolvency may be deemed to be committed for failfre to comply, with an 
. R. i No. 45 of 1955, the order 

Doctor, “Senmber $8, 1966. Civil by A. M. Shaikh Civil Judge. 
Revision Application No. 1951 of 1055, from Division, Jalgaon, inwpsolvency Application 


the decision of Akbar 8. Sarela, District Judge, No. 15 of 1954. 
East Khandesh, at Jalgaon, in Misc. Appeal 
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ae Stic bii) at the Provincial oeni Ack 1000) does pb raan anis oa: 
- by the Court only to the questions relating to compliance with the:requirement of-the 
insolvency notice or the existence of a counter-claim or set-off described in the, sac-: 

' tion. It is open to a debtor to make an application for setting aside the notice challeng- 
, Ing the right of a creditor to serve an insolvency notice on the ground that he is not 
a creditor or that there is no ordgr for payment of money or that the execution of the 
decree has been stayed or that the amount.claimed is not due and also on the ground 
that the requirement af the notice. have: been complied with or that the debtor has 
served a notice contemplated by s. 6-A(2) of the Act or that he has made payment 
of the amount due under the decree or order though a larger amount has been claimed 
by the notice. Therefore, r.. II-A(9)(c)-of the Bombay Provincial Insolvency Rules, 
- 1924, which enables an application to be filed to set aside the insolvency. notice on any 
Se eee eee ee eee ere nee a rie 
vires, 


-Onm D. M. Paranjape riat on January 21, 1951, obtained a decree 
against Laxman and others (opponents) under which the decretal amount had 
to be paid by annual instalments. The decree contained a default clause. As 
there was default in’ payment of the instalments, the applicant, on May 3, 1954, 

an insolvency notice under s. '6-A of the Provincial Insolvency Act, 
1920. , The opponents appeared in answer to ‘the notice and relying upon rule 

III-A (9) (c) of the Bombay Provincial Insolvency Rules, 1924, framed by the 
Bombay High Court under the Act, contended that the decree waa not enforce- 
able and that. the notice was liable to be set aside. The Court rejected the op- 
ponents’ contentions and made the notice absolute on October 11, 1954. On 
October 22,°1954, the applicant filed’ the present petition for adjudicating the 
opponents insolventa on the ground that as the opponents had failed to com- 
ply, with ‘the insolvency notice, they had committed an act of insolvency. The 
opponents contended that the application for adjudication was not presented 
within time prescribed bys. 9(+)(c) of the Act. ‘The Insolvency Judge held 
that the application was not barred by limitation and adjudicated the opponents 
insolvents. On appeal, the District Judge confirmed the -order ‘passed by the 
trial Court and observed as follows :— 

` “Sub-rule (10) -does not extend the period of limitation. EE EE E EA 
act ef insolvency shall be deemed to have been committed. It has not been argued before 
me that sub-r. (10) conflicts with s. 6(1) of the Act. But even if that argument were 
made, I do not think it would be sound. Under s. 6(i) a debtor commits an act of 
insolvency if after a creditor has served an insolvency notice on him in respect of a decree 


leas than ‘one month, camply with the requirements of the notice. Now under s. 6-A 
the notice has to be in the prescribed form and has to be served in the prescribed man- 
ner, The power under s. T9 of the Act to prescribe the form and 
High Court has also under that section power to make 
for carrying into effect the provisions of the Act. When, therefore, the High Court 
make rules by which an insolvency notice can be challenged by an application and 
ultra vires, it is equally competent for the High 
Court to make rules that when an application challenging the insolvency notice is made 
then during the period when that application is heard the debtor cannot be deemed to, 
haye committed an act of insolvency. In making such a provision the High Court is 
amplifying the expression ‘the period specified in the notice’ used in s. 6(i) of the Agt/” ~ 


' The opponents applied in revision to the High Court. | jir iti 
The application heard. ar 


p 


Y. V. Chandrachud, for the applicants. r 
“R. B. Kotwal, for the opponent. etd 


Suan J. The opponent obtained a decree on January 21, 1951; in suit No. 
95 of 1951 of the file of the Civil Judge (J.D) at Chaliagaon directing ithe 
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petitioners to pay Rs. 5,000 and costs of the suit with future interest on Re. 
4,000, by annual instalments of Rs. 705. The decree contained a default clause’ 
The petitioners did not pay the instalments as directed by the decree. The 
„opponent thereafter lodged an insolvency notice under s. 6-A of the Provincial 
Insolvency Act in the Court of the Civil Judge (S. D.), Jalgaon, on May 3, 
1954, in the form prescribed by rules framed by this Court under s. 79 of the 
Provincial Insolvency Act. The notice was duly served upon the petitioners. 
The petitioners appeared in answer to the notice and contended that the decree 
was not enforceable and the notice was liable to be set aside. The learned 
Civil Judge rejected the contentions raised and by his judgment dated October 
11, 1954, made the notice absolute. On October 22, 1954, the opponent filed 
a petition in the Court of the Civil Judge (S. D.), at Jalgaon, being insolvencv 
application No. 15 of 1954 for adjudicating the petitioners insolvents on the 
plea that the petitioners having failed to comply with the insolvency notice 
had committed an act of insolvency. The petitioners contended that the ap- 
plication for adjudication was not presented within the time prescribed by s. 
9(1) (c) of the Provincial Insolvency Act. The learned Insolvency J aoe held 
that the application satisfied the condition prescribed by s. 9(1)(c) of Act, 
and adjudicated the petitioners insolvents. Im appeal No. 45 of 1955 to the 
District Court of East Khandesh the order passed by the trial Court was con- 
firmed. Against that order, this revision application has been filed, and it is 
urged that the application for adjudication did not comply with the condition 
prescribed by s. 9(1)(c), and that rule III-A (10) framed by this Court, which 
makes the date of disposal of an application to set aside an insolvency notice 
the date on which the act of insolvency is complete is wira vires this Court. 

In order to appreciate the contentions raised by Mr. Chandrachud we may 
refer to the relevant provisions of the Provincial Insolvency Act and the rules 
framed thereunder. Section 6 of the Provincial Insolvency Act prescribes 
what conduct of a debtor constitutes an act of insolvency. Transfer by a deb- 
tor of all or substantially all his property to a third person for the benefit of 
his creditors or transfer by a debtor of his property or any part thereof with 
intent to defeat or delay his creditors, or transfer of his property which may 
be regarded as a fraudulent preference, or departing or remaining out of India 
or secluding himself or submitting an application for adjudication as an in- 
solvent or giving notice to creditors that the debtor had suspended or is aBout 
to suspend payment of his debts or that the debtor is imprisoned in execution 
of the decree of any Court for payment of money are amongst other acts of 
insolvency. The Bombay Legislature has by s. 6(+) of the Provincial Insol- 
vency Act enacted that a debtor commits an act of insolvency if he fails to 
comply with a notice of insolvency within the period prescribed thereby. That 
was enacted by Bombay Act XV of 1939 which was amended by Act No. LXVII 
of 1948. Clause (+) to s. 6, which has been added by the Bombay Act XV of 
1989, provides that a debtor commits an act of insolvency if after a creditor has 
served an insolvency notice on him under the Act in respect of a decree or an 
order for the payment of any amount due to such creditor, the execution of which 
is not stayed, the debtor does not, within the period specified in the notice which 
shall not be less than one month, comply with the requirements of the notice 
or he does not satisfy the Court that he has a counter claim or set-off whicn 
equals or exceeds the decretal amount or the amount ordered to be paid by 
him, and which he could net lawfully set up in the suit or proceeding in which 

~ the decree or order was made. against him. The Bombay Amending Acta have 
also added s. 6-A to the Act. That section provides that an insolvency notice 
shall be in the prescribed form and shall be served in the “prescribed manner, 
and further prescribes the contents of the notice. By subs. (2) it is provided, 
that such notice shall not be invalidated by reason only that the sum specified 
in the notice as the amount due exceeds the amfunt actually due, unless the 
debtor within the time allowed for payment gives notice M the creditor that 
he disputes the validity of the notice on the ground of such misstatement; but 
if the debtor does not give such notice, he shall be deemed to have complied 
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With the insolvency notice if within the time allowed he takes such steps as 
would have constituted compliance with the notice had the actual amount due 
been correctly specified therein. Section 9(1) prescribes conditions on which 
a creditor may petition for adjudicating a debtor insolvent. Condition (c) 
which is material states that a creditor shall not be entitled to present an insol- 
vency petition against a debtor unless the act of insolvency on which the pet- 
tion is grounded has occurred within three months before the presentation of 
the petition. Sectron 79 of the Provincial Insolvency Act gives power to the 
High Court to make rules for carrying into effect the provisions of the Act. 


In this case the application was filed within ten days of the date on which 
the insolvency notice was made absolute by the Court which served the insol- 
vency, but it was not filed within three months from the date of the expiry of 
the period within which the debtor was called upon to comply with the re 
quirement of the notice. It was urged in the Courts below that as the applica- 
tion for adjudication was not filed within three months of the date on which the 
period prescribed by the notice for complying with the requirement of notice 
expired, it did not fulfil the conditions prescribed by s. 9(1)(c) of the Pro- 
vincial Insolvency Act and the application for adjudication was, therefore, not 
maintainable. The learned Judges in the Courts below negatived these conten- 
tions relying upon certain rules, which have been framed by this Court under 
the Act. Rule III-A which deals with insolvency notices prescribes by el. (3) 
what the notice shall contain. By cL (6) it is provided that non-compliance by 
the debtor with the requirments of the notice within the specified period will 
be treated as an act of insolvency on the debtor’s part. Clause (9) provides 
that: 

“Any person served with an insolvency notice may within the time allowed for 
compliance with that notice or such further time as the Court may for sufficient reasons 
sec fit to allow apply to the Court to set aside the insolvency notice:— 

(a) on the ground that he has paid the amount claimed or furnished security for 
the payment of the amount to the satisfaction of the creditor or his agent; 

(b) on the ground that he has a counter-clatm or set off which equals or exceeds 
the decretal amount or the amount ordered to be paid by him and which he could not 
lawfly set up in the suit or proceeding in which the decree or order was made; or 

(c) on any other ground which would in law entitle him to have the notice set 
aside.” ` 
Clause 10 provide that: 

“Where an application to set aside the insolvency notice has been made and it cannot 
be disposed of until after the expiry of the time specifled in the notice as the day on 
which the act of insolvency will be complete, no act of insolvency shall be deemed to 
have been committed under the notice until the application shall be disposed of.” 


Under cl. (+) of s. 6 of the Act, an act of insolvency is deemed to be com- 
mitted uf a creditor has served an insolvency notice on the debtor and the debtor 
does not within the period specified in the notice comply with the requirements 
of the notice or satisfy the Court that he has a counter-claim or set off which 
equals or exceeds the decretal amount. Oompliance with the requirements of 
the notice or satisfaction of the Court contemplated by the section has, it ap- 
pears, to be within the period specified in the notice. But sub-s. (2) of s. 6-A 
of the Act enables a debtor within the time allowed to frive notice to the creditor 
that he disputes the validity of the msolvency notice on the ground that the 
sum set out in the nptice exceeds the amount actually due. It is evident from 
the terms of cl. (+) of s. 6 and subs. (2) of s. 6-A that the Legislature has not 
provided that on the expiry of the period specified in the notice an act of in- 
solvency shall be deemed to be Wr pte The Legislature has contemplated 
that an enquiry be made by the Court at the instance of the debtor that 
the requirements ofthe notice are complied with or that the debtor has a coun- 
ter-claim or set-off which equals or exceeds the decretal amount or the amount 
ordered to be paid by him and which he could not lawfully set up in the suit 
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or E in which the decree or order was made against him. The debtor 
is entitled to regist the notice on the ground that the amount claimed by the 
notice exceeds the amount which is actually due and that he may do so by 
giving a notice to the creditor stating that he disputes the validity of the notice 
on the ground of mis-statement or by paying the amount actually due by him. 
It is contemplated that enquiry be made by the Court through which the 
notice is served before that Court makes an order declaring that the require- 
menta of the notice have not been complied with. The rules framed by this 
Court provide that the insolvency natice must be served through the Ingol- 
vency Court in the prescribed manner and after it has been duly served it 18 open 
to the debtor within the time allowed for compliance or such further time as the 
Court may for sufficient reasons see fit to allow apply to set aside the insol- 
veney notice on certain grounds. It is also provided that the act of insolvency 
shall be deamed to be committed only on the notice being disposed of by the 
Court which has served the notice. It is conceded before us that an act of 
insolvency is not committed in all cases on the expiry of the period specified in 
the insolvency notice and that concession has, in our judgment, been rightly 
made. An act of insolvency will not be deemed to be committed if the debtor 
satisfies the Court that there is a counter claim or set-off of the nature described 
in that clause: or if the debtor satisfied the Court on an application made in 
that behalf that he has complied with the requirements of the notice, that he 
has given the notice contemplated by s. 6-A(#) or that he has paid the amount 
actually due by him. 


Mr. Chandrachud contends, however, that the Court may hold an inquiry and 
be satisfied that the debtor has a counter-claim or set-off of the nature described 
in s. 6-A(1) and the Court may also hold an inquiry on the application for set- 
ting aside the insolvency notice whether the debtor has paid the amount or 
furnished security for payment of the amount to the satisfaction of the 
ereditor or his agent, but the Court is incompetent to hold an inquiry on an 
application for setting aside the notice on any other ground. Counsel says 
that the Legislature has not contemplated any such enquiry and the rule framed 
by this Court enabling an application to be made for setting aside an ingol- 
vency notice on any other justifiable ground is ultra wires the powers eonferred 
upon this Court. As a corollary to that argument, it is contended that cle (10) 
which provides that an act of insolvency shall be deemed to have been committed 
on the disposal of the application for setting aside the insolvency notice, is also 
ulira vires. It is urged that the High Court in framing r. II-A, ols. (10) and 
9(c) has trespassed upon the functions of the Legislature, by enacting an ex- 
ception to s. 9(1)(c) of the Provincial Insolvency Act. 


Section 6 of the Provincial Insolvency Act sets out the conduct or acts of a 
debtor which may be regarded as acts of ingolvency. But the section does not 
purport to state at what point of time an act of insolvency shall be deemed to 
-be committed. In each case at what point of time an act of insolvency shall 
be deamed to be committed is a question to be decided on evidence. For in- 
stance transferring of all or substantially all his property by the debtor to a 
third person for the benefit of creditors generally is an act of insolvency, but 
as to when the property is transferred either wholly or substantially is a ques- 
tion which must be decided on evidence. Similarly seclusion by a debtor with 
intent to defeat or delay his creditors so as to deprive the creditors of the means 
of communicating with him is an act of insolvency, but as to when it may be 
deemed that the debtor secluded himself is a question which must be decided 
on evidence. It is true that certain acts of insolvency frém their very nature 
occur at some definite point of time. Where a debtor petitions to be adjudged 
an insolvent or where a debtor gives a notice to his creditor that he has sus- 
pended or that he is about to suspend payment of his debts the act of msolvency 
is complete when the petition is filed or the notice is given Section 6(4) which 
has been added by the Bombay Amending Act does not purport to set out the 
point of time at which the act of insolvency may be committed by reason of 
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non-compliance with the insolvency notice. It only provides that an act of 
Insolvency may be committed by failure to comply with the insolvency notice. 
The High Court was, therefore, competent to frame rules under s. 79 of the 
Provincial Insolvency Act to prescribe the point of time at which an act of in- 
solvency may’ be deemed to be committed by failure to comply with the notice. 
By cL (10) that point of time is the disposal of the application where an ap- 
plication for setting aside the insolvency notice has been made. There being 
no provision in the Act which relates expressly to the point of time at which 
an act of insolvency may be deemed to be committed, this Court exercising 
powers under s, 79 is competent, in our judgment, to frame a rule providing 
for the point of time at which an act of insolvency may be deemed to be com- 
mitted for failure to comply with an insolvency notice. 

We are unable to agree with the contention of Mr. Chandrachud that there 
is anything in s. 6(+) which restricts an inquiry made by the Court on an 
application for setting aside the notice. only to the questions relating to com- 
pliance with the requirement of the notice or the existence of a counter-claim 
or set off described im that clause. It is, in our judgment, open to a debtor 
to make an application for setting aside the notice challenging the right of a 
creditor to serve an insolvency notice on the ground that he is not a creditor 
or that there is no order for payment of money or that the execution of the 
decree has been stayed or that the amount claimed is not due and also on the 
ground that the requirement of the notice have been complied with or that 
the debtor has served a notice contemplated by s. 6-A(2) or that he has made 
payment of the amount due under the decree or order though a larger amount 
has been claimed by the notice. If that be the true view, r. II-A 9(c) which 
enables an application to be filed to set aside the insolvency notice on any other 
ground which would in law entitle a debtor to have the notice set aside is, in 
our Judgment, inira vires. In our view this Court in framing cls. 9(c) and 
10 of r. II-A did not purport to extend the time prescribed by s. 9(1)(c) of 
the Provincial Insolvency Act, This Court in exercise of its rule making 
ear enacted a provision for ascertaining the point of time from which the 
period for the fulfilment of the condition prescribed in the section is to be 
calculated and in our view no provision of the Act is violated by framing cls. 
9(c) and 10 of r. IT-A. The learned Judges in the Courts below were, in our 
judgment, right in holding that r. 10 is intra vires this Court. 

The rule will, therefore, be discharged with costs. 

Rule descharged. 


Before Mr. Justice Bavdekar and Mr. Justice Gokhale. 

DINKAR BHAGWANT SALEKAR v. RAU BABAJL MAHAMULKAR*. 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 4, 14, 31, 3 
—Bombay Tenancy Act (Bom. XXIX of 1939), Secs. 2A, 3A, 5(2), 23(1)(b}—Bombay 
Tenancy (Amendment) Act (Bom. XXVI of 1946)—Transfer of Property Act (IV of 
1882), Secs. 111(c), 76(a)—Bombay Land Revenue Code (Bom. V of 1879), Sec. 84— 
—Mortgagee of mirashi rights in lands, mortgaged by owner, let to agriculturist tenant 
for cultivating such lands—Purchaser from owner of mirasht rights redeeming mort- 
gage and evicting tenant under decree of civil Court—Tenant’s application under 
s. 29 of Bom. Act LXVII of 1948 for possession of larale—Whether tenancy of tenant 
terminated on redemption of mortgage—“Mortgagee tn possession” whether means 
everyone claiming through such mortgagee. 
B mortgaged fhe mirashi rights in certain lands to K and K in his tum sold his 
mortgage rights to S. In 1934-85 S let the lands to the opponent as an annual tenant 
who cultivated it HI April 20, 1954, when he was evicted in execution of a decree of 
the eivil Court. In the meantime the applicant purchased the mirashi rights in the 
lands from B afi redeemed the mortgage in 1949. The applicant then sued the oppo- 
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nent in the civil Court for possession of the lands and obtained possession on April 20, 
1954. The opponent applied to the Mamlatdar under s. 29 of ihe Bombay Tenancy and 
Agricultural Lands Act, 1948, for possession of the lands which he had lost as a result 
of the decree of the civil Court. B, the owner of the lands, had not made an applica- 
tion under s. 2A of the Bombay Tenancy Act, 1939, for ‘declaring that the opponent 
© was not a tenant, and S the landlord of the opponent had also not made an application 
under s. 8A of the Act, for a declaration that the opponent was not a protected tenant 
The opponent did not fall within the categories mentioned in cls. (a) and (b) of s. 2A 
of the Act and he had not done.any of the things referred to in s. 5(2) of the Act of 
1939 or a. 14 of the Act of 1848 for which he could be evicted. The opponent inter aHa 
relying upon ss. 4 and 14 of the Bombay Tenancy and Agricultural Lands Act, 1948, 
contended that his tenancy could not be terminated notwithstanding the fact that the 
applicant had redeemed the mortgage:— 

Held, that under s. 3 of the Bombay Tenancy and Agricultural Lands Act, 1848, the 
provisions of chapter V of the Transfer of Property Act, 1882, applied to the tenancy 
created by S, the mortgagee in possession, and 

that, therefore, under s. 111(c) of the Transfer of Property Act when the interest of 
S came to an end when the mortgage was redeemed in 1949, the interest of the opponent 
who was S's lessee also came to an end and he was not entitled to possession of ihe 
lands, ` 

In s. 4(c) of the Bombay Tenancy and Agricultural Lands Act, 1948, the word 
“mortgagee in possession” means everyone claiming through him. 

Malo Vithal Kini v. Waman Gopal Tande? and Rama Nathu Lohar v. Tukaram 
Raof Pawar, agreed with. , 

Mahabir Gope and othera v. Harbans Narain Smgh and others, referred to. 
Section 2A of the Bombay Tenancy Act, 1989, provided for a simple case of an 
owner of land and the cultivator cultivating it with his permission or authority, and it 
provided that in the absence of any application made by the owner the cultivator was 
to be deemed to be a tenant and was absolved from proving his tenancy. 

Section 23(1)(b) of the Bombay Tenancy Act, 1999, provides that whether in the 
case of a subsisting lease or whether in the case of a lease made after the Act came 
into force, whatever the period originally mentioned in the lease, the lease shall be 
deemed to be for a period not less than ten years. The words “for a period of not less 
than 10 years” cannot be interpreted to meen “for a period of not less than 10 ypars 
from the coming into force of this Act.” 


Oxa Bhiku andhis brother Rango formed a joint Hindu family and in 1928 Rango, 


as tho karta, mortgaged certain lands, situated in Jaoli taluka, with on to 
Khashaba. In 1931-32 Khashaba sold his ee to . m 
1934-35 Sakharam let the property to Rau Babaji ulkar (applicant) who 


cultivated the lands till April 20,1954. Inthe meantime, Rango having died, one 
Dinkar Bhagwant Salekar (opponent) purchased the mirashi rights in the lands from 
Bhikhu and redeemed the mortgage on May 29, 1949. The opponent then filed a 
suit in the civil Court for possession of the lands and obtained a decree in his 
favour. This decree was confirmed in appeal and the opponent obtained actual 
possession through the civil Court on April 20, 1964. 


The applicant applied to the Mamlatdar under s. 29 of the Bombay Tenanoy 
and Agricultural Lands Aob, 1948, for possession of the lands which he had lost as a 


= - pesult of the decree of the civil Court. The Mamlatdar held that the applicant was 


not a protected tenant and dismissed the application, observing as follows :— 
uOn going through the documents produced by the opponent in this case it will be 
geen that the sutt land was mortgaged with possession to Khashabe Bayaji by Rangu. Bala 
the brother of Bhiku Bala in joint family in the year 192. Subsequently Khashaba 
Bayaji sold his mortgaged rights to Sakharam’ Bhayya in 1981-32. Sakharam Bhayya 
leased out the suit land to the applicant as a tenant at the annual rent of Rs. 12 from 
J 


-~ 1 (1984) Civil Revision Application No. 210 459 of 1958, 54 (are Chagla ©. J., on 
of 1954, decided by Chagla O ., on November 5, pesani eo ae i 
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1934-85 till 1949. In 1949 the opponent purchased the mirasi rights of the suit land 
from its original owner Bhiku Bala and the mortgage was redeemed as the opponent paid 
the mortgage amount of Sakharam Bhayya, who surrendered his mortgaged rights. The 
applicant did not prove with average evidence that he was the tenant of the original 
owner Bhiku Bala but, it is proved that the applicant was the tenant of the mortgagee 
Sakhsram Bhayya. By the redemption of the mortgagee the rights of tenancy of the mott- 
gagee’s tenant are also extinguished with the rights of the mortgage, so the applicant 
cannot be held to be the protected tenant of the suit land in view of the provisions of s. 4 
of the Bombay Tenancy and Agricultural Lands Act.” 


On appeal the District Deputy Collector set aside tho order of the Mamlatdar and 
ordered the it a to be put in possession of the suit lands as a protected tenant, 
observing, in his order, as follows :— 

“On the basis of the principle that an under-tenure must be extinguished when the 
principal tenure comes to an end, the right created by the mortgagee to the prejudice of 
the mortgagor should no doubt be extinguished, otherwise they would be ‘a clog on the 
equity of redemption. But since the passing of the tenancy law this positon under the 
general law must be considered as subject to the provisions of the former. In other 
words, the mortgagor’s right either to resume physical possession or to terminate the 
tenancy of the existing tenant is subject to the tenancy law and such a restriction cannot 
be considered as a clog on his rights. In Civil Revision Application No. 356 of 1952 (decid- 
ed by Chagla C.J. on July 16, 1953) it has been held by the High Court that the ordinary 
law under which a debtor gets possession from the mortgagee’s tenant is modified by 
the Tenancy Act and he has therefore to go to the Tribunal get by the Tenancy Act for 
possession. 

In the present case the appellant was admitted by cultivating the land from 
Shri Sakharam Bhayya from 1984-35 till April 1954 when possegsion was taken from 
him under the orders of the civil Court. He was lawfully cultivating the land and was 
shown as a protected tenant in the Record of Rights. As discussed above, his tenancy does 
not automatically terminate on the redemption of the mortgage. The civil Court had 
further no jurisdiction either to decide the question of his status or to hand over posses- 
sion except through the Mamlatdar.” 

The opponent went in revision to the Bombay Revenue Tribunal. The two mem- 
bers of the Tribunal, who heard the case, differed in their opirion and the case was 
referred to the President. In view of the importance of the question involved in the 
case, it was transferred to a full bench of the Tribunal. The fall bench following 
a previous full bench decision of the Tribunal (in Case No. T. E.N. 1551 of 1955) held 
that the applicant’s rights as a protected. tenant did not come to an end on the 
redemption of the mortgage and dismissed the application. In the course of the 
order passed in Case No. T. E.N. 1551 of 1955, the Tribunal observed as follows :— 


“Tenant is defined in sub-s. 18 of s. 2 of the Tenancy Act as an agriculturist who 
holds land on lease and includes a person who is deemed to be a tenant under the provi- 
sions of the Act. ‘Agriculturist’ is defined in sub-s. (2) of s. 2 of the said Act as a 
person who cultivates lands personally. ‘To cultivate personally’ is defined in sub-s. (6) 
of s. 2 as to cultivate land on one’s own account by one’s own labour or by hired labour 
under one’s personal supervision or under the supervision of members of one’s family. 
Section 4 states when a person lawfully cultivating any land belonging to another person 
shall be deemed to be a tenant. It will be seen that the definition makes the tenant to 
some extent an artificial creature of the Act. A ‘protected tenant’ as defined in s. 31 
of the Act of 1948 and æ. 3, 3A and 4 of the Act of 1939 can be said to be entirely a 
creature of the statute, under which ‘the ordinary law has been modifled by the Tenancy 
Act by giving protection to the tenant’. (See Civil Revision Application No. 356 of 1952 
referred to above)® It will be seen that the contention of the tenant in the 
Act is based primarily on the land and its cultivation. Under sub-s. (18) of s. 2 
‘the word “landlord” shall be construed accordingly’. Thus it appears that the process 
of thinking embodied in the Act*is that tenancy is primarily based on land and its culti- 
vation and that thagfindlord, in cases where there is a doubt as to who is the landlord, 
has to be decided by reference to the question as to who is the tenant. In my opinion, 
therefore, it will be no valid objection in this case to say that the tenant was the tenant 
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of the mortgagee only and that he cannot be the tenant of the mortgagor after the 
mortgage has come to an end. j 

In none of the cases above-mentioned decided by the High Court was -the decision of 
the Supreme Court in Mahabir Gope v. Harbans Narain ([1952] ALR. S.C. 2 cited. 
That decision appears to me to have an important bearing on the facts of this case. After 
stating the general rule that a person cannot by transfer or otherwise confer a better title 
on another than he himself has and that a mortgagee cannot, therefore, create an interest 
in the mortgaged property which would enure beyond the interest of the mortgagee, 
their Lordships proceeded to the enunciation of a principle which is described by them 
ag an exception to the general rule. That principle is thus stated: 

‘A permissible gettlement by a mortgagee in possession with a tenant in the course 
of prudent management and the springing up of rights in the tenant conferred or created 
by statute based on the nature of the land and possession for the requisite period is a 
_ different matter altogether, It is an exception to the general rule.’ 

’ In such cases ‘the tenant cannot be ejected by the mortgagor even after the redemp- 
tion of the mortgage.’ It ig true that the case was one arising under the Bihar Tenancy 
Act, but the principle enunciated as an exception to the general rules does not appear 
to have been enunciated with reference to that Act alone, and the expression ‘the spring- 
ing up of rights in the tenant conferred or created by statute’ appears to have been used 
with reference to, and to be a recognition of, special rights like those of a protected 
tenant arising under the Tenancy Act of 1939 and the Tenancy Act of 1948. The said 
expression clearly indicates the emergence of a situation, which was not in existence 
before, on account of special statutory provisions. It appears to be intended by their 
Lordships that such a tenant, who has been orginally the tenant of the mortgages, can 
succesafully resist ejection by the mortgagor even after the redemption of the mortgage. 
If that be so, the mortgagor must be deemed to be his landlord after the redemption, 
and the possession of the protected tenant under the Tenancy Act can be taken away 
from him in one of the ways provided specifically in that Act. The protected tenancy 
has been created in this case not by the mortgagee but by the statute, so that it cannot 
be said that it comes to an end when the mortgage is redeemed or the mortgagee goes 
out of the scene. If by the tenant’s becoming a protected tenant any clog is created on 
the equity of redemption, it cannot be said that it is the mortgagee who has created such 
clog, but the statute itself, and no question arises of the privity of contract between the 
mortgagor and the tenant in such a case. A somewhat analogous case would the 
case of a sub-tenant of a person who becomes a sub-lemee prior to the Act of 1939 where 
his immediate superior holder, the tenant of the landlord, surrendered his tenancy after 
the passing of the Act. On such surrender, the original sub-lessee would become the 
tenant of the landlord, although there has been no privity of contract between the two, 
ie. the sub-lessee and the landlord, and the tenancy would continue beyond the term of 
tenancy of the sub-lessee’s immediate superior holder.” 

The opponent applied to the High Court under art. 227 of the Constitution of. 
India for setting aside the order o the Tribunal. 


The application was heard. 


S. G. Patwardhan, for the applicant. 
G. N. Vaidya, for opponent No. 1. : 


BAVDEKAR J. This is an application under art. 227 of the Constitution made 
by one Dinkar, who has purchased from one Bhiku hig mirashi rights in property ; 
redeemed a mortgage effected upon the property i.e. the mirashi rights on June 5, 
1923, by Bhiku and his brother Rango, and then sued for possession the mortgagee’s 


tenant Rau and obtained a decree for possession, and actual ion in execution 
of the decree on April 20, 1954, The original mortgagee was ba, and he sold 
his mortgagee rights to one Sakharam in the year 1931-32. Sakharam let the pro- 
perty to Rau in the year 1934-35, smoe when Rau has been in ion of the 


property, till he was evicted in execution of a deor$e of the civil Court on April 20, 
1964. When Rau was evicted by the civil Court on April 1964, he made an 
avolioation to the Mamlatdar under the provisions of s.29 of the Bombay Tenancy Aot 
© ing that he was, as a tenant, entitled to the possession of the property and he 
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should be put back into possession of the property from which he was evicted by an 
order of the civil Court on April 20, 1954. The Mamlatdar held that Rau had failed 
to prove that’ he was a protected tenant of the land and dismissed his application. 
The Prant Offiger, Satara Division, to whom he went in appeal, held however that 
Rau was a tenant of the land, because the i ide possession was entitled to let 
the land, and a tenant to whom the land is let by him being a person lawfully cultt- 
vating the land of another person, he must be deemed to be a tenant of the land under 
s. 2A of the Bombay Tenancy Act, 1939, and a protected jenant under the provi- 
sions of s. 3A of the Act of 1939 as no application under that section had been made 
and not liable to be evicted under the provisions of s. 14 of the 1948 Act. Dinkar 
went in revision to the Bombay Revenue Tribunal, who, following a full bench 
decision of that tribunal given recently, have held that even though Dinkar redeemed 
the mortgage, the protected tenancy of Rau didnot come to an end upon the redemp- - 
tion. Hence this application. 

Now, it appears from the evidence that when Sakharam let the land in. the present 
application to Rau, he let it to him as an annual tenant. The Aot of 1989 came into 

force on April 11, 1946,-and on November 8, 1946, the amending Act introducing 
therein s. 2A of that Aot which provided that if the owner had not, within 
one year of the coming into force of the Bombay Tenanoy (Amendment) 
Act, 1946, made an ewe to the Mamlatdar within whose jurisdiction 
the land is situated, then a person lawfully cultivating any land belonging 
to another person shall be deemed to be a tenant if such land is not 
cultivated personally by the owner and if such person: does not fall within the 
categories mentioned in ols. (a) and (b) of that section. It is not in dispute 
that in this case Rau did not fall within the categories mentioned in als. (a) (b). 
It is also not in dispute that the owner, that means in this case Bhiknu, did not make 
an application to the Mamlatdar within one year after the coming into force of the 
Bombay-Aot of 1946 for declaring that Rau was not a tenant. It is contended that 
consequently Rau must be deemed to be a tenant under the provisions of that Act. 
Then s. 3A of the Bombay Tenancy (Amendment) Act provided that unless a 
landlord of a tenant made an application to the Mamlatdar under the provisions of 
s. 3A of the Act for a declaration that the tenant was not a protected tenant within 
a period of one year from the date of the coming into force of the Bombay Tenancy 
Aot, 946, he shall be deemed to be a protected tenant for the purpose of the Aot. 
It beng o6mmon ground that Rau’s landlord, that is, Sakharam, did not make an 
application to the Mamlatdar under the provisions of s. 3A, and that the owner 
‘did not make one either it is contended that Rau became a tenant upon 
the expiry of one year of the coming into force ofthe Bombay Tenancy (Amendment) 
Aot, 1946. Then we come to Bombay Aot LXVII of 1948. That Act came into 
force on December 28, 1948, and under 8. 31 of that Act, for the purposes of the Aot, 
a person shall be recognised to be ao protected tenant if such ea E 
be a protected tenant under among others s. 3A of the Bombay Tenancy Act, 1939. 
It is contended consequently that for the purposes of the 1948 Act Reuis a protected 
tenant. It is said that in that case Rau could not be evicted either under s. 5(2) of 
the 1939 Act or s. 14 of the 1948 Act, unless Rau had done one of the things referred 
to in those provisions. It is common ground that Rau had not done any of the 
things referred to in s. 5(2) of the 1989 Act, ors. 14 of the 1948 Act. It is contended 
that consequently in spite of the fact that Dinkar redeemed the mortgage, Rau’s 
tenanoy could not be terminated. 

Now, it is quite true that‘under s. 2A of the 1939 Act @ person who fell within the 
purview of the description given in that section and was not included in the excepted 
categories is to be deemed to be a tenant. Similarly, even under the provisions of 
s. 4 of the 1948 Act £ person who fell within ane babe of the description given in 
that section was to be deemed to be a tenant, unless he fell within the categories (a), 
(b) and (c) of that section, the last category being a fresh category added by the 1948 
Act excluding the mortgagee in possession. Then if a person was to be deemed to be 
a tenant, then just g a tenant could not be evicted ex in oertain cases under the 
provisions of 8. 5(2) of the 1989 Aot, a person deemed to tenant could also not be 
evicted, unless-he had done one of the things referred to in, the provisions of s, 5(2) 
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of that Aot. This was made however further clearer, if it was necessary to do so, by 
the new Aot. The new Aot provided that a tenant meant an agrioulturist who holds 
land on lease and includes a person who is deemed to be a tenant under the provisions 
of the 1948 Aot. There is no dispute in this case that Rau is an agrioulturist. The 
definition in s. 2(18) in the Act of 1948 made it quite clear that a person who was 
deemed to be a tenant was included in the word ‘ tenant’ wherever it was used in the 
1948 Act, and a person was to be regarded as a protected tenant under the provisions 
of s. 31 of the 1948 Aot if he was to be deemed to be a protected tenant under s. 3A 
of the 1939 Act. But the principal questions in this case are whether prior to the 
passing of the 1948 Act Rau was to be deemed to be a tenant who was entitled 
to the protection of that Act and after the coming into force of the 1948 Act he was a 
tenant and entitled to the protection of the latter Act, and whether such protection ` 
could be availed of by him both against his own landlord, that is, Sakharam, the 
mortgagee, and also against the mortgagor after the mortgagor had redeemed the 
property. ° 
ow, I shall revort to the provisions of s. 2A of the 1939 Act. It must be conceded 
at the outset that Rau was a person who was lawfully cultivating the land in this 
application and the owner of the land, who in this case must be taken to mean Bhiku, 
o appears to be a mirasdar, not having made an application to the Mamlatdar 
within the period of one year after the coming into force of the Bombay Tenancy 
(Amendment) Act, 1946, Rau must be deemed to be a tenant as he does not fall 
within the excepted categories (a) and (b) of s. 2A. But the contention raised from 
this that he waa a tenant; though not in the ordinary sense, of Bhiku and entitled to 
protection as against him is, on the face of it, somewhat startling. Qne can under- 
atand the contention if it was made that Rau was a protected tenant so far as Sakha- 
ram is concerned and Sakharam could not evict him as long as that Act remained in 
force, unless the provisions of s. 5(2) were satisfied and after the 1948 Act came into 
force Rau had done none of the things mentioned in s. 14 of the 1948 Aot. Sakbaram 
would be the landlord, and Rau would be the tenant. But if Rau is to be considered 
as a tenant of Bhiku under the 1939 Act and after Dinkar purchased Bhiku’s rights 
from him, of Dinkar under the 1948 Act, the result must necessarily be that when 
Dinkar redeemed the mortgage on May 29, 1949, Dinkar could not evict Rau, and it is 
against the ordinary principle both of the Transfer of Property Act and the English 
law whioh governed agricultural leases that a mortgagor should not be able to evict 
after the redemption of the pre i a tenant put upon the property by the*mort- 
gageo. Even so if Rau was entitled to such a protection under either the 1939 Act 
or under the 1948 Aot, he must of course be given that protection. But we do not 
think that s. 2A oan be construed in this manner. That there was some laxity in 
‘the drafting of the section is quite clear from the fact that when the 1948 Aot was 
enacted, to the exospted categories as to who was to be deemed to be a tenant was 


added a third category (c). iaa ee ee This seems to 
suggest that an oversight was committed in enacting s. which was repaired when 
subsequently s. 4 of the 1948 Act was enacted. But for it a mo in. possession 
would obviously have to be regarded as a tenant of the mortgagor, in that cage he 
could. not be evicted even after the redemption of the mortgage. Then again ifs. 24 
of the 1939 Act was construed as the mortgagee’s tenant wants us to construe it, 
there would be a relationship, a statutory one, of landlord and tenant, for example, 
between the owner and a purchaser from & mo with possession, or & sub- 
mortgagee from a mortgagee in possession, OF & tenant from a mortgagee In possession, 
or if a mortgagee in possession was cultivating the land through a servant, then the 
servant. Now, it appears to us that it could hardly be contended that the Legislature 
desired when enacting s. 2A of the 1939 Aot that the relationship of landlord and 
tenant should be deemed to be subsisting between the owne? and so many persons 
not having anything to do with the owner but claiming through the mortgagee in 
possession. Section 2A was in the first instance enacted in order to avoid all disputes 
after one year of the coming into force of the Bombay Tenanoy (Amendment) Aot, 
1946, between a cultivator andthe owner of a land as to whothtg there was a relation- 
ship of landlord and tenant between them or not. For the moment I will assume 
that there is no one else involved except the two persons, the cultivator himself and 
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tha owner of the land, for example, a mortgagee or his tenant. If the cultivator 
could show that his possession was lawful, that means, by the permission or authority 
of the owner, then he was entitled to say that he was the tenant, unleas within one 
year from the opming into force of the Bombay Tenanoy (Amendment) Act, 1946, 
the owner had made an application and obtained a declaration from the Mamlatdar 
upon that application, though not necessarily within a period of one year, that the 
person who was cultivating the land was not a tenant. Such a provision would 
ER] absolve the cultivators, most of whom cultivate lands on what may be 
called o 


tenancies, of the necessity of ing that there was in existence a-relation- 
rhip of landlord and tenant between. them and the owner, provided of course they 
could show that they were not upon the land and they were cultivating 


the land lawfully, that means, either with the permission or the authority of the 
owner. Nor is any reason apparent for creating an artificial relationship of landlord 
and tenant between the owner of the land and any person who would be oultivating 
not with the authority of the owner but with the authority of the mortgagee in 
posseasion or someone who claimed through the mortgagee in possession. The 
principal object of both the Acts appears to be to give protection to the tenants from 
their landlords. We do not inteni to suggest that the Acts did not do anything else. 
Mr. Vaidya, who appears on behalf of a tenant, has pointed out that the Acta gave 
protection to the tenants against others also; for example, there was protection 
given to the tenants against creditors ; there was also protection given to certain 
persons who were not tenants when the 1939 Act cgme into force. If for example 
they were to be deemed as protected tenants under the provisions of s. 4(1), then they 
would be protected in spite of the fact that they had ceased to be tenants when the 
Act of 1939 came into force. He further points out that the 1948 Aot makes provi- 
sion not only for the protection of tenants, statutory or otherwise, from the landlord, 
again statutory or otherwise, but it makes provision imposing restrictions on the trans- 
fer of agricultural lands and its preamble says among other things that it was expe- 
dient to make provisions for certain other purposes. That is undoubtedly true. 
The Aot is not confined to giving protection to tenants against their landlords. But 
the subject-matters of both the Acta show that that was its primary intent, and this 
1s made further clear by the preamble of the 1948 Act, the first paragraph of which 


SA&yB : 
“Whereas it is necessary to amend the law which governs the relations of landlords 
and tenants of agricultural lands,” 


It is true that here again words ‘landlord’ and ‘ tenant’ would include not only a 
landlord and tenant under the ordinary law, but also the persons who were to be 
deemed. as tenants under the 1948 Act. But the primary intention was to protect 
tenants against their landlords, and there does not seem to be any object manifest 
of maintaining the possession of the actual cultivators who were put on the land by 
persons who had not got an absolute title to the land and who were liable to be 
defeated not by their own landlords but by someone else claiming under a paramount 
title. 

We have heard along with this application the advocates who are a ing 
in certain connected applications, because this question is common to them ,and 
Mr. Javli, who pac a tenant in one of them, has raised before us an argument 
that the two Acts create a relationship of a tenant not having reference to another 
person but having reference to the land alone irrespective of any other person whatso- 
ever, This doctrine is opposite to that of serfdom. Whereas a serf is attached to the 
land and cannot be separated from it or leave it pag ato of who subsequently 
purchased the land, the argument before us is that the is attached to the culti- 
vator who is either a tenant or deemed to be a tenant and it cannot be taken away 
from him irrespective of who it is that seeks to evict him from it. | But we find no 
words showing the creation of such a thing either in the 1939 Act or m the 1948 Act. 
The e E sections upon which he relies are undoubtedly words and sections which 
refer to a tenant andthe land of which he is a tenant and make no referenoe to a 
landlord at all; for example so far as s. 2A of the 1939 -Act is concerned, it refers 
actually to'the cultivator and the land belonging to another person which he oulti- 
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vates and does not make any reference to the landlord. Similarly, s. 4 of the 1948 
Act makes reference to a tenant who is cultivating the land belonging to another and 
makes no reference to the landlord. Similarly, s. 23 of the old Act provided that 
no lease of any land situated in any area in which this section comes into forces made 
after the date of the coming into force of this section in such area, shall be for & 
period of less than 10 years; and every lesse subsisting on the said date or made 
after the said date in respect of any land in such area shall be deemed to be for a 

iod of not less than 10 years. Section 5(1) of the 1948 Act says that no tenancy of 
any land shall be for a period of less than ten years. But it appears to us that the 
absence of the mention of any landlord in any of these provisions does not evince 
any desire to create the relationship, may be even an artificial or statutory relation- 
ship of a tenant between a cultivator and the land which he cultivates not having 
any reference to the landlord at all. Ordinarily speaking confining ourselves to 
lands, the relationship of landlord and tenant postulates two persons and a piece 
of land, and this relationship exists between them with reference to the land in 
question. If the Legislature had desired that there should be departure from this 
ordinary law and there should be brought into being between the cultivator and his 
land itself an artificial relationship which had no RE to any person like a land- 
lord, we should have that olear language showing such an intention, would 
have been used, and it not been used. On the other hand, when the new Act 
after defining tenancy as the relationship between a landlord and tenant and tenant 
as the person deemed to be a tenant besides the lesgee goes on to say that the word 
‘landlord’ shall be construed accordingly, it evinces a clear intention to provide 
that to each person deemed to be a tenant there shall correspond a person deemed 
to bea landlord. But even upon the limited contention which has been made before 
us on behalf of the tenant in the present petition, it seems to us quite clear, consi- 
dering that a certain amount of looseness of language is apparant from the amend- 
ment subsequently made by the Legislature in the provisions originally embodied in 
8, 2A of the 1939 Act, that when the Legislature was enacting that section, it was 
providing for a simple case of an owner of land and the cultivator cultivating it 
with his permission or by his authority, and then it made a provision by which in 
the absence of any application made by the owner the cultivator was to be deemed 
to be a tenant and was absolved any further from proving his tenancy. 

It may be necessary now to take a few oases in order to show the grave consequences 
which would follow in case we were to give to s. 2A the interpretation sough® to be 
placed upon it. Iam not going at the moment to 8. 4, because apart from a category 
mortgagee in possession which has been added to the excepted categories in the 
provisions of that section, the wording of s. 2A of the old Aot is the same as the 
wording of s. 4.of the new Aot. But taking up first the oase of a sub-tenant, it is 
obvious that if we interpret s. 2A so as to constitute between the owner and the person 
lawfully cultivating the land the relationship of landlord and tenant, a sub-tenant 
would have to be deemed to be a statutory tenant of the landlord, if the lessor being 
the owner has made no application for declaring that the sub-tenant was not a tenant, 
that is, his tenant, within a period of one year from the coming into force of the Aot 
of 1946 amending the 1939 Aot. This would necessarily zeit in the consequence 
at any rate after the coming into force of the 1948 Aot that such a person would be 
not only a statutory tenant of the lessor but would be bound to pay to him rent. 
Under the provisions of 8. 3 of the 1948 Aot, the provisions of Chap. V of the Transfer 
of Property Act, 1882, shall, in so far as they are not inconsistent with the provisions 
of the 1948 Act, apply to the tenancies and leases of lands to which this Act applies. 
Even if, therefore, person who is to be deemed to be a tenant is not able to point 
to any lease, he must pay rent to the person who is to be regarded as a statutory 
landlord, because s. 105, which ocours in Chap. V of the Transfer of Property Act, 
shall have to be applied to him, notwithstanding the fact that really speaking there 
is no rélationship of lessor and lessee between the lessor and the sub-tenant. Then 
under the contract he would have also to pay rentto the lessee. 
~ Then we will take the question of a mortgagor and a tenantqyom a mo ee with 
which we are concerned in the present case. If such a person is to be a8 & 
statutory tenant of the mortgagor, because the mortgagor being the owner of the 
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ini iad eied onakan apn 2A and even under the provisions: 
of s. 4, he’ would be not a mortgagee in possession though claiming through him, 


then in that oase he would again have to pay rent to the m . His liability. | 
T pay rent to ‘the: mortgagee in possession under the lease would still obviously 
ere. 


"Now, in order to get over these difficulties, Ei benee on Getial eur ene 
tenants that it'may be that a person may ‘be both a tenant and a statutory tenant, 
and his landlord may be both a lessee and a statutory landlord. It has.also been 
suggested that there may be a statutory :relationship of a landlord and tenant 
between the two persons without any liability upon the statutory tenant to pay rent 
to the landlord, and it would be convenient to examine the arguments which have: 
been put forward to support these contentions. Now, it is quite true that when it is: 
a ‘question of a mortgagee in possession and his own tenant having a relationship of a 
lessor and lessee between them, where the tenant is an agriculturist, he is a tenant 
a8 defined b the 1948 Aot and the mortgagee in possession is his landlord. When 
it is so tendied however that'he being a person lawfully cultivating land belonging 
to’ another person, namely, the mortgagor, must be deemed to be a tenant besides 
of the mortgagee, as he cannot be excluded under the categories mentioned in s. 2A 
of the 1939 Act or s. 4 of the 1948 Act, the ent is not valid for the simple reason 
that’ what these sections enact is a legal fiction. When the Legislature says that a 
particular person isto be deemed to be a tenant, it is enacting a fiction making a person 
who is not a tenant a tenant under the statute. There could be no point consequently 
of provi that a person who is a tenant will be deemed as a statutory tenant. The, 
object of definition which provides that certain persons shall be deemed to be 
tenants being to confer that status under the statute to a who is not a tenant, 
the argument that a tenant from a mortgagee would be th an ordinary tenant of 
the mortgagee and his statutory tenant is pointless. Co ently, if at all a tenant 
from a mortgagee is a statutory tenant, the only person of whom one can conceivably 
think of being the landlord of the statutory tenant would be the mortgagor, and 
inssmuoh as the definition of “ tenant” in the 1948 Aot after defining him so as to; 
include a person who is deemed to be a tenant under the provisions of the Act provides 
that the word “ landlord ” shall be construed y, the only person who could 
be deemed to be the landlord of the mortgagee's tenant, would bo the mortgagor, 
Even under the 1939 Act it is difficult to see who else could be his statutory landlord. 

. But in that case, as I have already mentioned, under the provisions of s. 3 of the 
1948 Act s.-105 of the Transfer of Property Act would be a licable, and the tenant 
would have to pay the mortgagor rent, and that destroys the contention that there 
would be a relationship of a statutory landlord and a statutory tenant without there 
being a liability in the tenant to pay the landlord. By the very provisions of s. 3 
if there is a tenanoy whioh by. definition includes the relationship of an artiflolal 
landlord and an artificial tenant, the liability to pay rent follows then there could be 
no such relationship without there being a liability to pay the rent. If we therefore 
examine the two cases, that of a sub-tenant and that of a mo r, and the tenant 
of the mortgagee, 'it is obvious that unless the Legislature wanted the sub-tenant to 
psy rent to both the lessee and the lessor or it wanted the tenant of the 
In possession to pay rent both to the m and the mortgagee, it could not have 
intended that. such persons should be inoluded within the definition of the ns 
who are to be deemed to be & tenant under the provisions of either B. 2A of the 1939 
Act or 8. -4.of the 1948 Aot. 
' „It has been urged that ap&rt from Chap. V of the Transfer of Property Aot, rent is 
payable by a statutory tenant under the provisions of s. 6 of the 1948 Act. We are 

Inclined to think that that section assumes that rent is’ payable and regulates the 
quantum. It provided that notwithstanding any agreement.or usage, if there is 
no agreement or usage governing the quantum, the rent payable shall not exceed 
the reasonable rent to be fixed as provided in the statute. But it does not make any 
difference to the ent evensif the rent is payable by the statutory tenant under 
s. 6 of the Rent Aet. 

That is why it is suggested on behalf of the mortgagee’s tenant that there could be a 
statutory relationship of landlord and tenant without there being any liability to 
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pay rent, even statutory rent so to speak. But we cannot accept this argument. 
t is common ground that whatever else s. 2A of the 1939 Aot and s. 4 of the 1948 res 

be applicable to, they are applicable to the simple case of the owner and the 
person cultivating his land with his authority. The ey intentiop of the sections 
is to make it unnecessary for an agrioulturist, who can show that he is in lawful 
Possession of land, that: there is a relationship of landlord and tenant between him 
and the owner, who has authorised him to cultivate it. If he does so, he cannot be 
evicted, unless certain conditions, one of which is punctual payment of rent, are 
satisfied. But it may sometimes happen that the landlord may not be able to prove 
the lease. Su the owner had written to an agrioulturist that he should start 
cultivating his. land, and whether he would be given the land on lease or the owner 
would be paying the oultivator as a servant would be determined later, immediately ` 
the letter was produced, the cultivator will have to be deemed to be a tenant; but if 
the owner cannot prove any the tenant would say that he was merely a licensee and 
notliable to pay rent, and s. 14 of the 1948 Act contemplates that there is aliability 
to pay rent. landlord could not therefore evict him even if he did not pay rent. 
It cannot possibly be acoepted therefore that there can be a statutory relationship of 
landlord and tenant without there being any liability upon the statutory tenant to 
pay rent to the statutory landlord. 

Our view as to the scope of s. 2A of the old Act finds support from s. 4(¢) of the 
new Act. That section excludes from the category of persons who are to be deemed 
as tenants a mortgagee in possession. This must necessarily exclude persons olaim- 
ing through the mortgagee. The learned advocate who appears for the tenant 
has, while conceding that the purchaser from the mortgagee in possession must 
necessarily be excluded, says that the exclusion is compelled by the fact that the 
purchaser from a mortgagee in possession would be included in the mortgagee in 
possession. But then we come to the question of the sub-mortgagee from the 
mortgagee in possession, the tenant from the mortgagee in possession and the 
servant of the mortgagee in possession. So far as the sub-mortgagee is concerned, 
it is contended that if he is a sub-mortgagee in possession, then inasmuch as he 
was a mortgagee in possession he will be again excluded by ol. (c) ofs.4. The tenant 
from the mortgages is of course the instant oase; but the case a servant of 
the mortgagee in possession would remain, and it seems to us that if we werd to 
hold that mortgagee in possession does not mean anyone except such a mo 
or a person to whom heoonveys his own estate absol , there will be this di ty 
that the servant of a mortgagee in possession who ao y cultivates the land would 
have to be deemed a tenant of the mortgagor. It seems to us that at any, rate 
under s. 4 of the 1948 Aot the word ‘mortgagee in possession’ means everyone claim- 
ng through him. 

t is urged on behalf of the tenant of the ee that the intention of the 
Legislature is to be gathered from the language which it has used and from that 
language alone. If the meaning of the | e is clear, it must not be 
from, merely because in certain cases it would lead to hardship. But neither s.2A 
of the 1939 Act nor s. 4 of the 1948 Act state who is the landlord of the person 
deemed to be a tenant. The definition of landlord in the 1948 Act makes it clear 
that there exists a person who is the landlord of the person deemed to be a tenant 
under the Act, but even that Act does not lay down a rule for finding out who the 
landlord is. The argument that the owner is the statutory landlord is based upon 
the use of the word ‘owner’ in defining the excepted categories and the fact that 
under §. 2A of the old Act*the application that the cultivator is not a tenant is to 
be made by the owner. But even so the language is not plain and there is, 
therefore, no question of departing from the plain words of a statute. There is 
soope for construing the language and we propose to interpret “the sections so as to 
avoid hardship which could not have been intended. 

We have dealt so far with both s. 2A of the 1939 Act and sg. 4 of the 1948 Aot. 
But s. 2A of the 1939 Act is repealed by the 1048 Act. It is true that a n 
who is deemed to bə a protected tenant under the provisiorf& of s. 3A of the old 
Act is entitled to all the privileges of a protected tenant under the 1948 Aot. But 
the mortgagee’s tenant relies in this case upon s. 14 of the 1948 Act. That section 
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+ 
uses tho word ‘tenant’, and he has therefore to show that he is a tenant under the 
new Act. In this oase, therefore, we are concerned with ss. 4 and 14 of the new Aot 
only. 

Wo would like to make it clear that we have dealt with the case of the sub-tenant 
in this applicatién in order to make it clear what difficulties would arise in case 
we were to accept the various arguments which were addressed to us by the learned. 
advocates who appeared for the mortgagee’s tenants in this group of applications. 
But we must not be taken as having decided the rights of a sub-tenant under either 
the old Act or the new Aot. | 

In that case when the mortgagor in this oase redeemed the mo e in the 
year 1949 the peas cheek interest came to an end.. Under s. 3 of the 1948 Aot 
the provisions of . V of the Transfer of Property Act, 1882, apply to the 
tenancies and leases of lands to which the Aot applied. The tenanoy created by 
the mo in posession is obviously such a tenancy. Under ol. (c) of s. 111 
therefore when the interest of the mortgagee in possession came to ap end, the 
interest of the mortgageo’s lessee also came to an end. 

It is pointed out, however, that s. 3 of the 1948 Act makes the provisions of 
Chap. V of the Transfer of Property Act, 1882, applicable only in so far as those 
provisions are not inconsistent with the provisions of that Act, and it is contended 
that the provisions of s. I1l(c) of the Transfer of Property Act are inconsistent 
with the provisions of s. 14(Z). Now, that section provides that 


“Notwithstanding any agreement, usage, decree or order of a Court of law, the 
tenancy of any land held by a tenant shall not be terminated...” 


The section consequently imposes a disability upon a landlord who but for that 
section would be entitled to terminate the tenancy of a tenant, where the tenancy 
is not for any fixed period. We are concerned in this case with an annual tenancy, 
and such a tenancy could be terminated by giving notice under s. 84 of the Bombay 
Land Revenue Code. Section 14(1) however prevents the landlord from terminat- 
ing that tenanoy unless the tenant has done any one of the acts which are mentioned 
in 8. 14{Z). It is not contended in this case that the tenant has done any such act. 
Beotion 14(1) however merely prevents the landlord from terminating the tenancy. 
If the tenancy comes to an end owing to the operation of s. 111(c) of the Transfer 
of Property Aot, there is nothing in s. 14(1) which prevents the termination of the 
tenanoy. Section 1lll(c) does not require any notice from the landlord; does 
not require any action from him but it provides that immediately the lessor’s 
interest has ceased the lessee’s interest ceases. The result of that is that immediately 
& mortgage is redeemed, the lease in favour of the tenant from the ee 
possession comes to an end without any aotion being taken by the landlord. Te 
is no conflict, therefore, between the provisions of s. 14(1) and 8.111. That is 
T from the faot pointed out on behalf of the landlord that s. 14(7) does not use 
the word law. 

It is said, however, that the words ‘be terminated’ in s. 14(1) should not be inter- 
preted in the sense that the tenancy could not be terminated by the landlord. It 
is pointed out that in s. 14(2) of the 1848 Act, as it stood before it was deleted by 
Bombay Act XX XIII of 1952, the islature had used the words ‘the tenanoy 
shallterminate.’ Ins. 111 of the er of Property Aot the word ‘terminate’ has 
been used in an intransitive sentence to denote the determination of a lease ; but 
that is the intransitive use of the verb ‘terminate.’ Where the verb ‘terminate’ is 
used transitively, it is obvious that there must be a termination of the tenancy by 
some person, and the only person who could terminate’a tenanoy in the context 
would be the landlord. It is obvious, therefore, that s. 14(1) prevents termination 
of sear tenancy by the Jandlord unless the conditions laid down in that section are 
satistied. 

The next argument on behalf of the mortgagee’s tenant is that in this case the 
tenancy being an annual tenancy, no notice having been given, it was an existing 
tenancy when the ee 1939 came into force. that oase, s. 23(1) (b) of the 
1939 Act applied. at clause provides : 


“Every lease subsisting on the said date (the date upon which the Act came into 
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force, namely, the 8th of November 1948) or made after the said date in respect of any 
land in such area shall be deemed to be for a period of not less than 10 years.” s 


It is said that consequently this lease must be taken to be a lease for & period of 
10 years from November 8, 1946, and consequently in spite of the redemption of the 
mortgage in the year 1949 the lease did not come to an end. 

But it seems to us that that is not the correct interpretation of s. 23{7) (b). Mr. 
Vaidya is trying to interpret that clause as if instead of the words ‘for a period of 
not leas then 10 years’, it had got the words ‘for a period of not less than 10 years 
from the coming into force of this Act.’ Now, what the clause provides is that 
whether in the case of a subsisting lease or whether in the oase of a lease made 
after the Act coame into force, whatever the period originally mentioned in the lease, 
the lease shall be deemed to be for a period not leas than 10 years. If the lease 
was for example for two years, and it was existing at the time when the Aot came 
into force, for the numeral two in the lease will have to be read the numerall0. We 
do not thihk that as a matter of fact there is any scope for interpreting anything 
at.all. The olause clearly says that it is the lease which was to be deemed to be 
for a period of not less than 10 years. The words ‘not less than 10 years’ obviously 
have been put in because a subsisting lease or a lease made after the date of the Aot 
may be for æ period of 20 years, in which case it would not be permissible to subs- 
titute for the numeral 20 the numeral 10. But it is obvious that even if there 
is any scope for interpretation, we cannot interpret the words ‘for a period of not 
less than 10 years’ to mean ‘ for a period of not less than 10 years from the coming 
into foroe of this Act’ because that is to be deemed to-be the period not only of a 
subsisting lease but of a lease made after the date upon which the Act came into 
force. Now, if we were to give the words ‘for a period of not leas than 10 yoars’ 
the meaning ‘for a period of not less than 10 years from the coming into force of the 
Act,’ the result would be that if the lease was entered into say, eight years after 
the coming into force of the 1939 Act, it would expire within a period of two years, 
and that could hardly be the intention of the Legislature. 

In that case, it is obvious that s. 23(1) (a) would merely make the lease expire 
at the end of the year 1943-44. The provisions of that Act would really thereiore 
make the mortgagee’s tenant a trespasser. But s. 26 of the old Act provided that: 

“Nothing contained in this Act shall be construed to limit or abridge the rights or 
privileges of any tenant under any usage or law for the time being in force or arising 
out of ány contract, grant, decree or order of a Court or otherwise i 
The original contract between the ach tenant and the ee was that 
the lease was to be an annual lease. In the circumstances, it is o vious that as 
no notice terminating the lease was given before the 1939 Act came into force, 
it would be abridging the rights of the mortgagee’s tenant to hold that the lease 
came to an end at the end of the year 1943-44. The tenant was entitled therefore 
to say that in that case he could fall back upor s. 26 and his status is of an annual 
tenant. He was therefore really an annual tenant when the Act oame into foros, 
that is, in 1946, and this tenancy could not be terminated except in accordance 
with the provisions of the 1939 Act. No notice terminating the tenancy 
was given by the mortgagee in possession prior to the redemption. The annual 
tenancy continued therefore till the mortgage was eee. | 

Mr. Vaidya contends however that under s. 84 of the Bombay Land Revenue 
Code 

“en annual tenancy shall in the absence of proof to the contrary be presumed to run 
from the end of one cultivating season to the end of the next. The cultivating season 
may be presumed to end on the 31st March.” 

It is contended, therefore, that in this case the lease commencedmot ın the year 1934-85 
when the mortgagee’s tenant was first of all introduced by the mortgagee in the 
land as his tenant, but on the date on which there was a fresh lease, every year 
that is, on April 1, and the lease ended on Mareh 31 of the next year. The Act 
came into foros on November 8, 1946. The annual tenancy im favour of the tenant 
commenced consequently on April 1, 1948, and if that is correct, then the tenanoy 
was to be deemed to be for a period of 10 yearsand wouldend only on Maroh 31, 1966. 


Eai 
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«But it seems to us that the ent is based upon a misapprehension of the 
character of an annual tenanoy. ere are of course leases for 11 months given by 
certain landlords eS or Every fresh year such a lease is given and these 
leases are sometimes loosely annual leases. That is not the sense in which 
there was created by the mortgagee in possession an annual tenancy in favour 
of his tenant. The tenanoy which was created in favour of the tenant was an annu 
tenancy; that means, a tenancy from year to year, and it oould only end when a 
notice under the provisions of s. 84 was given by the landlord terminating the 
tenanoy. But if in any particular year the landlord did not give any notioe; it did 
not mean that a fresh tenancy commenced on April 1 of dig aari year. It was 
the same tenanoy which was oreated in the year 1934 which continued. It did 
not come to an end because a proper notice was not given. A proper notice would 
be a notice given in writi by the landlord or by the tenant to the landlord at 
least three months before end of the year of tenancy at the end of whioh it 
is intimated that the tenancy is to cease. The landlord could have* terminated 
consequently the tenancy by giving a notice three months before March 31, 1935, 
terminating the tenanoy on Maroh 31, 1935; but if he failed to give notice, it did 
not mean that a fresh tenanoy came into being on April 1,1935. The same tenanoy 
oontinued because of the failure of the landlord to give the statutory notioe in the 
year 1934-35. The landlord oould again terminate the tenancy by giving a notice at 
least three months before March 31, 1935, but if he failed todo so, itdid not mean that 
any fresh tenancy cameinto being again. The wordsin s. 84 ““be presumed to run from 
the end of one iia ear to the end of the next” are intended to provide 
two presumptions. The presumption is as to when the tenancy commences. 
The tenancy may of course commenoe on any other day, but the presumption is 
that the tenancy commences on April 1 of the year in whioh it was created. Then 
s. 84 provides when it is presumed to come to an end. That must be provided 
because the second para. of s. 84 requires that the tenanoy could be brought to an 
end by a proper notice to quit given by the landlord or the tenant as the case may 
be terminating the tenanoy with the end of the year of tenancy. Now, if the notice 
has gotto be given more than three months before theend of the tenancy, it was neoes- 
sary to provide when the tenancy oame to an end, and whats. 84 says is that the 
tenancy shall be presumed to end on March 31, the end of the cultivating season next 
to the season at the end of which the tenancy commenced. 

It 1s said, however, that it was competent to the mo under his power 
of management to create a tenancy anil any tenanoy which the mortgagee created 
in exercise of the powers of management conferred upon him under s. 76 
(a) of the Transfer of Bronce Aet would be binding on the mortgagor oven after 
redemption. Now, the er of Property Aotis of 1882 andit would be convenient 
to find out what the law in England was prior to 1882. It appears that prior to 
the Conveyancing Act of 1881 neither the mortgagor nor the mortgages could t 
a valid lease of the mortgaged estate, though mortgagees could grant a valid lease 
of the mortgaged estate with the concurrence of the mo or. That was why 
s. 18 of the Conveyancing Aot, 1881, was enacted and limited powers were given 
to the mortgagee to mortgage property. This s. 18 of the Conveyancing ig 
now replaced by s. 99 (3) of the Law of Property Aot, 1925, which provides : 

(3) The leases which this section authorises are— 

(i) agricultural or occupation leases for any term not exceeding twenty-one years, 
or, in the case of a mortgage made after the commencement of this Act, fifty years; and 

(H) building leases for any term not exceeding ninety-nine years, or, in the case of 
a mortgage made after the commencement of this Act, nine hundred and ninety-nine years. 
Similarly, Halsbury states in Vol. XXII of Hailsham Edition the leasing powers of 
a mortgagee in possession as follows (p. 367): 

“Apert from statutory or express powers, a mortgages has no power to grant, with- 
out the mortgagor's consent, a læse which will be binding on the mortgagor after 
redemption;...” , 

The powers referred to as statutory powers have obviously got referanoe to s. 81 
of the Conveyancing Act, 1881, or s. 99 of the Law of Property Aot, 1925. It is, 

L. R—8 
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no doubt, true that there was a duty cast upon the mortgagee to manage the ae 
to use the words of s. 76 (a) of the Trender of Property Act, as a person of o 
prudence would manage it if it were his own. But if the mo ee or his tenant 
contended that any lease which the mortgagee had created was binding, upon the 
mortgagor, it had got to be shown that it was necessary for the mortgagee to give 
such a lease; see Hungerford v. Clay.1 The requirement of prudent manage- 
ment which necessitates a lease for a period would make it binding upon the mortga- 
gor. It does not seem to us, that when the Transfer of Property Aot was 

in the year 1882, it was intended to make any departure from this provision of the 
English law. It is true that it is necessary for the mortgagee to manage the mortgaged 
property as a person of ordinary prudence would manage his own. The first 
ir Haat be noticed, however, is that this ol. 76 (a) finds mention not in olauses 
which enumerate the powers of the mortgagee but which enumerate his liabilities. 
The clause clearly merely reproduces the provision of the English law that the 
mortgagee must, at his peril, manage the mortgaged as & person of ordinary 
prudence would manage it as ‘if it were his own. o clause confers no powers 
whatever upon the ore: If, consequently, it is intended to argue that any lease 
which was created by ae in‘ possession is binding upon the mortgagor 
after the redemption, there must be found either a statutory power in the ue fate 
to make such a lease or an express power. An express power could obviously be 
given by the mortgage itself. There would be for example a case when the whole 
of a zamindari or a patmi is mortgaged. What would consequently be mortgaged 
would not anly be the lands comprised in the zamindan or pains but all the rights 
of the zamindar or the patnidar. Now, it is the ordinary right of a zamindar to 
" come to settlement with tenants with regard to the lands which are either vacant 
all along or which had been surrendered by a former tenant and were lying vacant 
since then. Now, if the rights of a zamindar are mortgaged along with all the lands 
comprised in the zamindary, it is obvious that the mortgagee will have a right to 
lease the land unless there is anything which prevents the creation of certain rights. 
For example, it has been held in cases governed by the Bihar Tenancy Aot that 
a mortgagee could not create occupancy tenancy in respect of lands which are in the 
bhas possession of the proprietor in certain circumstances. But if the lease created 
by a mortgagee is binding upon the mortgagor, that.is not because of the provisions 
of s. 76 (a) of the Transfer of Property Act or any analogous provision of the 
law applicable to agricultural leases, but because there is express power oo 

by the mortgage document upon the m . The mo is undoubtedly 
entitled to lease the pro . There is nothing to prevent him from leasing it. 
He is entitled to possession of the property and to ita use and enjoyment, and the 
mortgagee oan give his own right to use and enjoy the property, that is, lease it 
to anyone whom he likes, provided the lease specifically contains a provision that it , 
would come to an end along with the pat But the mortgagee has not got 
any power to create a lease which would be binding upon the mortgagor after the 
redemption merely because he happenedto be a mortgagee of the property entitled 
to its possesion and in actual possession. Section 111 (6) of: Transfer of 
Property Act makes it an implied term of every lease created by a mortgagee that it 
comes to an end with the mortgage. 

Tn this case it has never been made out that there was any special power conferred 
upon the mortgagee in possession to let the property either under the mo 
document or by a statute. Consequently it is not correct to say that the lease which 
was created in this case did not come to an end along with the redemption of the 
m . Reliance was placed, however,on behalf ofthetenant on certain observa- 
tious of their Lordships of the Supreme Court in Mahabir Gope and others v. Harbans 
Narain Singh and others.2 The passage relied upon is as folléws (p. 779):— 

“A permissible settlement by a mortgagee in possession with a tenant in the course 
of prudent management and the springing up of rights in the tenant conferred or created 
by statute based on the nature of the land and possession for the requisite period is'a 
different matter altogether.” 3 


1 (1772) 9 M.R. 1. ` 2 [192] §.0.R. 775. 
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This, However, is stated-as an exoeption to the general rule, namely,as a general 
rule a person cannot by tranefer or otherwise confer a better title on another than 
he himself has. A mortgagee cannot therefore create an interest in the mortgaged 
property which*will enure beyond the termination of his interest as mortgagee. The 
rule consequently is that when the interest of the mortgagee comes to an end thg 
lease created by him also comes to an end. As we have already mentioned, to 
that there may be exceptions when leases created by the mortgagee either in ex- 
ercise of statutory or express power may bè binding on the mortgagor after redemp- 
tion. No circumstances evidencing necessity for the mortgagee to lease the property 
beyond redemption are made out inthe toase. .Themortgageehad no power to 
lease the land beyond redemption. - There is also no question of any right springing 
up in the tenant in consequence of a statute based on the nature of land and possesion 
for the requisite period. One could have understood the argument in case when a 
mortgagee creates a lease, may be even a lease which is not to enure beyond redemp- 
tion, the creation of such a lease may give certain rights to the tenant in consequence 
of any particular statute. The only statute whioh it is said confers any rights upon 
the tenant to retain chavieonsrty qian E E own interest came to an end 
is the Bombay Tenancy Act. We have already examined the various provisions 
because of whioh it is contended that the tenant was to remain a tenant of the land 
under. the mortgagor even after the redemption. None of these sections confer 
upon the tenant any right to retain the land as a tenant of the mortgagor after 
redemption. Consequently the case of Mahabir Gope v. Harbans Narain Singh, 
does not help the mo "a tenant. 

We have dealt with the matter so far apart from any authority. But the view 
which we have taken finds support from three unreported decisions of this Court. 
In Maloji Vithal Kini v. Waman Copal Tandel a debtor under B.A.D.R. Act 
had obtained a decree for possession against his creditor upon the footing that the 
transaction entered into between him and his creditor was a mortgage, though 
actually it was couched in the form of a sale. When the debtor went to obtam 
possession of the property in execution of the decree he was resisted by the tenant 
who olaimed that he was entitled to remain in possession of the land under the 
provisions of s. 5 of the 1939 Act. The learned Chief Justice pointed out that even 
though if the mortgage had been in existence the tenant would have been in a 
positien to insist that he should remain in possession of the property for a period 
of 10 years from the date of the commencement of the lease, the lease came to an 
end immediately the mortgage oame to an end, and consequently the tenant was 
not entitled to have his ition protected. Similarly, in Rama Nathu Lohar v. 
Tukaram Raoji Pawar? there was a self-redeeming usufructuary mortgage and 

n the expiration of the period mentioned in the mortgage for redemption 

the lease and after oe sneer the mortgagors dispossessed the tenant 
who had been introduced upon the land as a tenant by the mortgagee. Tho tenant 
then made an application to the Mamlatdar and obtained possession. Hoe then filed 
a suit against the mo rs in the Small Causes Court olaimmg Re. 50 as damages. 
The learned J of the Court of Small Causes held that immediately the mortgage 
came to an end the tenanoy in favour of the plamtiff also came to an end, and there- 
fore the mortgagors were entitled to possession of the mortgaged land. This view 
was upheld by the learnéd Chief Justice on the ground that when the mo 
came to an end the tenancy created by the mortgagor also coame to an end. 
third case has no direct bearmg upon the question before us. uf this was a: cake 
of a tenancy ‘created by a widow to whom the land in queftion was given for mainte- 
nance. The view which was then taken was that the tenancy which was created 
by tho widow came tg an end along with her own life time. 
" With we are in agreement with the view taken in all the three cases. The 
orders of the Revenue Tribunal and the Prant Officer will, therefore, be set aside 
and the order of the Mamlatdar will be restored. The parties will bear their own 


costs of the present E R Order accordir. gly. 
1 (1954) Civil Revision ination No. 2 ee Civil Revision oe a. oe 
210 of 1954, decided by Chagla on Novem- 459 1853, decided by Obagla O: 
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Before Mr. Justios Ohatnani and Mr. Justice Shah. - s 
KARBHARI VITHOBA v. ANSUYA KARBHARI*. 


Oowrt-Fess Act (VII of 1870), Sch. II, ols. 1(b), (17) (VID), 21—Court-fees (Bombay Amendment) 
Act (Bom. XII of 1954}—Hsndu Marriage Ad (XXV of 1955), Sec, 18—Whsthor petition 
under s. 13 of Hindu Marriage Act could be regarded as petition of ths nature desoribed tn al. 
1(b), Sok. II of Oowrt-Fees Act. 


On a petition for divorce under s. 18 of the Hindu Marriage Act, 1955, Court-fee is 
chargeable under Sch. II, cl. 1(b), of the Court-Fees Act, 1870, as amended by the Court-fees 
(Bombay Amendment) Act, 1954. 


V. S. Desai, Assistant Government Pleader, for the State. 
Y. V. Chandrachud, amicus curiae, for the parties. 


SHAH J..This revision application raises a question about the Court-fee charge- 
able on & petition filed under s. 13 of the Hind u Marriage Aot, XXYV of 1955. 


The Court-fees Act as amended by Bombay Aot XII of 1964 prescribes by 5. 7 
read with soh. I, ol. (Z) that on plaints, written-statoments, pleadings or set-off 
or counter-olsims or memoranda of ee or of cross-objections presented to any 
civil or revenue Court, Court-fee ad em depending upon the value of the subject- 
matter of the suit shall be paid. Schedule II, ol. (1), prescribes Oourt-fee chargeable 
on applications or petitions of different categories. Sub-clause (b) prescribes a 
fixed Court-fee of ten annas on an application or petition when presented to 4 
civil Court, Soh. IT, ol. (17) prescribes & fixed Court-fee for plaints in certain suits 
desoribed therein. Sub-clause (vis) of ol. 17 prescribes a fixed Court-fee for ‘other 
suit where it is not possible to estimate at a money value the subject-matter in dispute 
and which is not otherwise provided for by the Aot’. Under ol. (21) on all plainte 
...under the Parsi j and Divorce Act, 1936, or the Bombay Hindu 
Divorce Act, 1947, a fixed fee of Re. 37-8-0 shall be paid. 

The question which arises in this revision a ere is e ar on a petition 
for divorce under s. 13 of the Hindu Marriage Act of 1955 Court-fee is chargeable 
under soh. IO, ol. 1(b) or under ach. I, ol. (17)((vis) or under sch. L, ol. (21) of 
the Act. Evidently on a petition for divorce Court-feo is not chargeable under sch. I, 
ol. (1), because it is not & ing of the nature described therein on which Court-fee 
ad valorem is payable. in there is no clause in the Court-fees Aot whieh ex- 
preasly applies to petitions under s. 13 of the Hindu Marriage Act. Clause 21 
applies to ‘plaints’ under the Bombay Hindu Divorce Act, 1947, but a petition 
under s. 13 of the Hindu iage Act of 1955 is not a plaint. That clause can, 
therefore, have no application. . Desai contends on behalf of the State that 
the use of the expression “‘petition” in the Hindu Marriage Act is not decisive of 
the Court-fee exigible, inasmuch as a petition for relief under the Hindu Marriage 
Aot is in substanoe a plaint and Court-fee is chargeable thereon as ona plaint under 
soh. I, ol. 17(vit) of the Court-fees Act. We are unable to accept that contention. 
The Legislature has called the pleading which may be filed for obtaining relief 
under the Hindu Marriage Aot a petition and we will not be justified in substituting 
the word “plaint” for a “petition” and to make it shareable under the Court-fees 
Aot accordingly. Clause 17 of soh. IT prescribes Court-fee chargeable on plaints 
in suita where it is not possible to estimate at a money value the subject-matter in 
dispute, and which are not otherwise provided for by the Act. A petition not being 
a plaint, Court-fee is not ble thereon under’ol. 17, sub-al. (vit). It was 
also urged by Mr. Desai that the Hindu Marriage Aot repeals and re-enacts the 
Bombay Hindu Divorce Act, and Court-fee on petitions for divorce under the former 
Aot is chargeable under soh. II, ol. 21. But the Bombay Hindu Divoroe Act,” 1947, 
though repealed is not re-enacted by the Hindu Marriage Act, We are, therefore, 
unable to hold that Court-fee is chargeable under ol. (21) on petitions under the 
Hindu Marriage Act. A petition under the Hindu Marriage Aot must, therefore, 
be regarded as a petition o the nature described in ol. 1(b) of sch. LI of the Court-fees 
Act and is liable to Court-fee accordingly. 


* Decided, September 28, 1956. Oivil Revision Application No. 885 of 1056. 
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We are, therefore, of the view that the learned District Judge is right in holding 
thht the Court-fee chargeable on a petition filed in the District Court under the 
Hindu Marriage Act, is annas ten only. 

The Court is indebted to Mr. Chandrachud for the assistance rendered by him as e 
amicus curiae. . 

Order accordingly . 


Before Mr. Jughios Vyas. 
VITHOBA SAYANNA BHANDARI v. THE UNION OF INDIA*. 
Indian Railways Act (IX of 1890), Seos. 75(1), &8(1), 72(1)—'Deolaration’ under s. 75(1), 
meaning of—Whether s. 75(1) requeres a separates deolcration—Information in writing, given 
by person delivering goods for carriage, stating nature, description and value af such goods 
whether consiiiuies declaration within s. 75(1). å 
‘ Declaration’ under s. 75(1) of the Indian Railways Act, 1890, means a communica- 
tion by a person delivering the parcel of goods to the railway administration for carriage 
by railway, teling the administration what the nature, description and value of the goods 
so delivered are, so that special freight, if leviable, may be levied. This communication 
must be in writing, but it may be in any form, so long as it gives the above information 
to the railway administration. If certain documents or papers are presented by a persan 
delivering the parcel to the railway administration for carriage by railway and if in those 
papers or documents the above details are clearly and intelligibly mentioned, then, by the 
sud presentation the person delivering the parcel to the administration wauld satisfy the 
requirements of s. 75 (1) of the Act. Section 75(1) does not contemplate a separate decla- 
retion under that section, if the requisite information is otherwise supplied by the person 
delivering the goods to the railway administration by his presenting certain papers or doou- 
ments before that administration. 
Sorabjs Dadabhat v. Bengal Nagpwr Railway Company,! agreed with. 
Lakhendas Hirachand v. G. I. P. R. Oo.* referred to. 

A l containing about 613 yards of hand-woven cloth was despatched to 
one Vithoba (plaintiff) from the Coimbatore railway station to the Sholapur railway 
station on December 6, 1946. As the transport of the goods contained in the parcel 
required a Government permit, the oonsignor had obtained the necessary permit. 
The eonsignor had produced this permit along with the invoice of the goods, been 
the nature, quantity and value of the consignment, at the booking office at Coimbatore 
railway station. The railway receipt was handed over to the consignor by the booking 
olerk to be forwarded to the plaintiff. The consignment was not delivered by the 
railway administration to the plaintiff, and as it failed to settle the claim of the 
plaintiff, the plaintiff, after giving notices to the various railway administrations 
concerned and a notice tothe way Board under s. 80 of the Civil Procedure Code, 
1908, filed the present suit against the Union of India (defendant) on April 23, 1947. 
The plaintiff claimed Rs. 6,227-1-6 on account of the non-delivery of the consignment 
comprising Rs. 5,615-9-6 as the invoice price of the , Rs. 661-8-0 as the usual 
loss of profit and Re. 50 as costs of notice. The defendant inter alia contended 
that the plaintiff was informed that the consi twas lost at Raichur station, and 
that as the consignor had not made a declaration within the meaning of. s. 75 
of the Indian Railways Act, 1890, before therailway authorities at Coimbatore, the 
defendant was absolved from liability for the loss of the consignment. The trial 
Judge inter alia held that the oonsignor had failed to a declaration within 
the meaning of s. 75 of the Aot ore the railway authorities at Coimbatore and 
that, therefore, the defendant was not responsible for the loss of the consignment 
in transit. In dismigsing the plaintiff's suit, the trial Judge observed as follows :— 

“It is trus that a declaration of contents and value need not be express and formal. “Different 
people would use different forme of words according to their education and habits and such words 
might equally be followed as a dealayation required by law, since the statute does not provide 

*Decided, December 5; 1956. First A in Special Civil Suit No. 85 of 1947. 

No. 659 of 1952, from the decision of È. M, 1 aE T 
Mehta, Civil Judge, Senior Division, Sholapur, 2 (1867) 4 Bom. H. O. R. 129, 
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for any seb. form of worde. (Bradbury v. Sukon, (1873) 19 W.R. 800). The object of a 75 is 
to require a declaration of value to ftx the amount of additional charge to be paid by the consig- 
nor. Therefore, if the words used as a declaration enable the carrier to achieve this object, 
there will be @ sufficient declaration of value under the Act. But whatever be the form of the 
declaration, it must be such as to inform the railway of the natare and value’ of the articles so 
as to enable the booking staff to demand the increased charge. (G.I. P. Ratlway v. Ratestt 
Chaondmul, E-L. R. 19 Bom. 165). The sender must make the declaration in such a form as to invite 
the railway to demand the extra charge. It was-held im the case of G. I. P. Radway v. Ravsett, 
that a mere casual conversation as to the contents of the parcel taking place before the parcel 
clerk, through which he becomes acquaintéd with the value, does not bind the railway to make 
good ita contents or operate as an invitatjon to the railway to demand an increased charge for 
the safe conveyance of the same, or an engagement to pay sch charge accepted by a ralway 
servant specially authorised in this behalf. In the case of Af. V. Chetty v. 8. I. Rashoay, L L. R. 
5 Mad. 208, which was the case under the old Act XVII of 1854, a person delivered to the rail- 
way company a box containing seven silver bers valued above Rs. 4,000 for conveyance, without 
intumating tHe nature or value of ite contents, though, in answer to the enquiry of the booking 
clerk, in the exercise of his powers, of the nature of its contenta, the’sender furnished the infor- 
mation required. No increased charge for the safe conveyance of the parcel was either demanded 
or tendered. It was held that this constituted no such declaration as would entitle the railway 
to make an extra charge, or the appellant to hold the company responsible for the risk of oon- 
veyance. The principle laid down by this and other decided cases seems to be that in order to 
establish the liability of the railway in the case of such excepted articles the declaration required 
must be made in such a manner as to indicate that the sender invited the railway company 
to undertake the special risk and was willing to pay the moreased charge. 

Applying theese principles to the facts of the present case it is obvious that there was no such 
declaration as would invite the booking clerk to undertake the special risk nor is there any evidence 
to show that consignor Somaswami was willing to pay the extra charge. I am unable to accept 
the contention that the mere production of the transpart permit which contains several entries 
in one of which the words ‘‘silk and Jari” are used was a sufficient invitation to the booking clerk 
to call upon the consignor to pay the additional charge. Somaswami himself says that these 
documents and the invoice were produced before the:booking clerk in order to satisfy him 
that the quantity actually despatched did not exceed the quantity that was permitted to be 
despatched by the Textile Commissioner. He does not say that he had told the booking olerk 
that the percel contained the excepted articles exceeding Ra. 100 in value, nor does he say that 
he had pointedly drawn attention of the booking olerk to the entry in column 4 on the reverse of 
the transport permit exh. 60. ‘In my opinion, therefore, it is not proved that thera was a 
declaration of the value and contents of the parcel in question as required by s. 75 and, there- 
fore, if the parcel is proved to have been lost, the plaintiff cannot hold the defendant Hable.” 


The plaintiff appealed to the High Court. 


- T. N. Walavalkar, for the appellant. l .- 
-G, P. Murdeshwar, for the respondent. 


Vyas J. This is an appeal by the plaintiff from a dismiseasl of his suit and it raises 
a point of law. ` The point of law raised. is whether the declaration referred to in 
s. 75, sub-s. (1), of the Indian Railways Aot, is a declaration to be separately made 
under that section or whether the statement of account and description of goods 
a8 contained in iai aie and the statement of the value of the goods as mentioned 
in the invoioe d together be tantamount to a declaration under s. 75, sub-s. 
(1), when the said permit and invoice are presented by a person delivering the goods 
to the railway administration for their carriage by raitway. The point of law has 
arisen in this way. 
` The plaintiff has filed a suit against the Union of India claiming an amount of 
Re. 6,227-1-6 on account of fhe non-delivery of a parcel of oertain goods which were 
booked from Coimbatore, a railway station om the South Indian Railway, tò the 
l ea át Sholapur, a railway station on the then G.I.P. Railway. The amount 
ees 6,227-1-6 is arrived at in this way: Re. 5,615-9-6'as the invoice price of 
consigned; Ra. 661-8.0-a8 the usual loss of profit and Ra. 50 as costs 
a notice. The plaimtiffs contention is that a 1 containing 613} yards of 
hand-woven: cloth as -detailed ‘in tHe invoice attached to the plaint was despatched 
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to him from Coimbatore. He is a resident of Sholapur and the parcel was consigned 


to`him from Coimbatore. the destination of the parcel being Sholapur. This parcel 
was despatched under the Parcel Way Bill No. 272/21. It was despatched from 
Coimbatore on December 6, +1946. Before the parcel could be accepted by the 
railway administration at Coimbatore, the person delivering the parcel to the 
administration was required to produce before it a Government permit. Such « 
permit was obtained by the consignor in this case. It bore No. 84784. The plain- 
tiffs case is that the abovementioned permit and the invoioe of the goods consigned 
showed the nature, the quantity and the value of the goods consigned. After the 
permit and the invoice were shown to the booking leet at the railway station of 
Coimbatore, a railway receipt was prepared and handed over to the oonsignor. The 
railway receipt was to be forw to the plaintiff who was the consignee. The 
plaintiffs contention is that the abovementioned consignment was never delivered to 
him by the railway administration. According to the plaintiff, the railway 
administration never informed him as to what had ultimately become,of the said 
consignment. The plaintiff gave notices to the various railway administrations 
which were concerned in this cas, namely, notices to the General Manager, 
South Indian Railway, the General Manager, M. & S. M. Railway and the General 
Manager of the thon G.I.P. Railway. The plaintiff also gave a notice to the Rail- 
way Board under s. 80 of the Civil Procedure Code. As the plaintiff did nct get 
a satisiectory response to his notices,’ he filed the present suit to recover the sum of 
Ra. 6,227-1-4 in manner stated above. 

The plaintiff's suit is resisted by the defendant, the Union of India. The defendant 
denies that the transport permit and the invoice of the suit consignment were 
presented by the consignor at the booking office of the railway station of Coimbatore. 
The further contention of the defendant is that the Superintendent of Claims of 
the then G.I.P. Railway at Bombay had informed the pleader of the plaintiff that 
the consignment had been lost at Raichur station. It is the defendant’s contention 
that all possible oare which a baileo was expected to take had been taken by the 
Railway Administration in this oase. A further contention of the defendant is 
that the consignor in this case had not`made a declaration within the meaning of 
s. 75 of the Indian Railways Act before the railway authorities at Coimbatore from 
where the consignment was booked and that the failure on the of the consignor 
to make such a declaration would absolve the defendant from liability for the loss 
of the consignment. It is also the defendant's case that the loss of the consignment 
is satisfactorily established upon the evidence in the case. It is upon these conten- 
tions that the suit is resisted by the defendant, Union of India. 

The learned Civil Judge, S.D., at Sholapur has come to the conclusion that the 
plaintiff has-proved that the Government permit and the invoices for the suit consign- 
ment were presented by the oonsignor to the booking olerk at the railway station 
of Coimbatore before the railway receipt in respect of the consignment was prepared 
and handed over to the consignor. The learned Judge has also held that due notices 
were served upon the various railway administrations represented by the General 
Managers of the various Railways, namely, the South Indian Railway, the M. & 8.M. 
Railway and thethenG.I.P. Railway. But the learned Judge has held that the con- 
signor had failed to make a declaration within the meaning of s.75 of the Indian 
Railways Act before the railway authorities at Coimbatore and that, therefore, the 
railway administration was not ible for the logs of the consignment in transit. 
Consistently with this finding of his on a point under s. 75 of the Indian Railways 
Aot, he has ordered the suit of the plaintiff to stand dismissed. 

Now, Mr. Walavalkar, the learned advocate appearing in this appeal for the plaintiff, 
has made two points before me: The first point which he sought to make 
is that upon the evidence in this case I ah hold that the person delivering the 
parcel of these goods to the railway administration at Coimbatore for carriage by 
railway had made a declaration betore the said administration within the meaning 

¿9f 8. 75, sub-s. (1), of the Indjan ‘Railways Act; and the second point which Mr. 
. Walavalkar has made before me is that in this case there is no satisfactory evidence 
to show that the whereabouts of the consignment are not known or that the consign- 
‘iment was lost in transit. Now, in respect of the first point of his, Mr. Walavalkar 
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has contended that in view of the fact that a Government permit in respect of the 

which were delivered to the railway administration at Coimbatore for carriage 
by railway and the invoice in respect of those goods were presented to the booki 
olerk at the Coimbatore railway station, it should be held that the person who 
delivered the goods to the railway administration for carriage by railway had made 
a declaration as to the nature, the quantity and the value of those goods. Section 
75, sab-s. (2), of the Indian Railways Act lays down: 

“75, (1) When any articles mentioned in the second schedule are contained in any parcel 
or package delivered to a railway administration for carriage by railway, and the value of 
such articles in the parcel or package exceeds three hundred rupees, the railway administration 
shall not be responsible for the loss, destruction or deterioration of the parcel or package unless 
the person sending or delivering the parcel or package to the administration caused its value and 
contents to be declared in writing or declared them m writmg at the time of the delivery of the 
parcel or package for carriage by railway, and, If so required by the administration, peld or 
engaged to pay in writing a percentage on the value so declared by way of compensation for 
moreased risk.” 

Mr. Walavalkar contends that the object of the Legislature in enacting sub-s. (I) 
of s. 75 was that, before a paroel is delivered to the railway admmistration at a 
particular railway station for carriage by railway, the said administration ought 
to be made aware of the nature, the description and the value of the goods so delivered 
to the administration, if the goods fall under the second schedule to the Railways 
Act. The object of this enactment is obvious. The object is that if the goods 
consigned are of such a character, description, value eto. as would fall under the 
second schedule to the Act, a special freight would have to be levied before the said 
goods could be accepted for carriage by railway. Now, Mr. Walavalkar says that 
the statements contained in the Government permit exh. 60, which was issued in 
the matter of these goods, and in theinvoice exh. 57, whioh also related to the said 
goods would amount to a declaration within the meaning of s. 75, sub-s. (Z), before 
the railway administration at Coimbatore when theese documents were presented 
to the booking clerk at the Coimbatore railway station by the person delivering 
the goods for rere ed railway. Ihave considered this contention of Mr. Walaval- 
kar carefully; but I am afraid I must reject it. So far as the permit is concerned, 
Mr. Walavalkar has invited my attention to a tabular statement which is to be 
_. found on the reverse of the permit. The material column in this tabular statement 
is column No. 4. Mr. Walavalkar’s contention is that the statements made 

column 4 would amount to a declaration by the consignor before the railway autho- 
rities of Coimbatore that the goods which were being oonsi were silk goods in 
which there was ‘jari’ (gold or silver). I have had a careful look at column 4 of this 
tabular statement on the reverse of the permit and I cannot t Mr. Walavalkar’s 
contention that a look at this column would have enabled the railway administration 
at Coimbatore to know what the nature and the description of the goods were. In 
the first place, it is impossible to decipher the whole of what is stated under column 
4, In this connection, it is important to remember that at p. 45 of the paper book 
before mo, the plaintiff has furnished the Court with a copy of this permit. What 
the plaintiff has copied out as being the contents of column 4 of this it is “60 8 
Silk.” The rest of the statement contamed under column 4 was lett blank at the 
time of preparing the copy of this it. This would be a singular proof of the 
fact that neither the plaintiff hi nor his learned advocate was able to Spa Do 
the whole of the writing under column 4. Is it right to hold that although the plain- 
tiff himself and his learnedsadvocate have not been able'to decipher completely what 
is written under column 4, the railway administration at Coimbatore would have 
been able to understand the contents of column 4? Leaving apart the inability 
of the plaintiff and his learned advocate to read what is stated tmder column 4 of the 
permit, I have myself looked, and looked carefully, with the help of a magnifying 
glass at tho writing below column 4. I am told that what is scribbled after the 
word ‘Silk’ in column 4 is the word ‘jari’. Now, so far as the first letter ‘j’ of the 
supposed word ‘jari’ is concerned, I have no difficulty in rdéading that particular 
letter. But so far as the second letter is concerned, I find it not at all easy to make 
out whethor it is ‘a’ or ‘a’. So far as thethird letter is concerned, I may be persuaded, 
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great difficulty and a certain amount of i tion and speculation, to accept 
at he eter cay es and so far as the f letter is concerned, I should say 
that it is virtually non-existent and I have ae streteh my imagination to a conei- 
derable extent in order to believe that the fourth letter, which is supposed to be ʻi 
Freee ean If such is the dificulty which the Court exporianoce in 
ward ‘jari’ even after considerable oare is bestowed Si 
ie a serious doubt whether, by a mere presentation of this permit, 
tho point, 1 clerk at the Coimbatore railway station would have known that what 
a This is not all. There is some writing below the 
n eet hea jari’ in column 4. That writing I am not able to read and Mr. 
valkar himself frankly states that he too is unable to make it out. In these 
circumstances, it is impossible to agree with Mr. Walavalkar’s contention that by 
preeenting this permit at the railway station of Coimbatore, the person delivering 
the goods for their carriage by railway made a declaration ‘of the nature and the 
description of the said goods. 

The next material document in this connection to which Mr. Walavalkar has 
invited my attention is the invoice. The invoice is to be found at p. 32 of the paper 
book. If we look at this mvoice, it would tell us that the total value of the goods 
which were consigned was Re. 5,615-15-9. If we turn to the fifth column in this 
invoice, it would tell us that what was consigned comprised of patkas and rumals 
and what the colours of those patkas and rumals were. But there is nothing to 
show im the fifth column cei which were consigned were of such a des- 
oription as would fall under the second schedule tothe Railways Act. As I proceed 
farther, I shall point out that the material clause to the second schedule which may 
be considered in this case is ol. (c). Clause (c) relates to “cloths and tissue and lace 
of which gold or silver forms eto.” Now, if we look at the fifth column of the 
invoioe at exh. 57, there is nothing therein to show that the goods whioh were sera 
ed had gold or silver in the tissue or lace thereof. Therefore, it is impossible to 
accept Mr. Walavalkar’s contention that by a laara of the abovementioned 
permit and the abovementioned invoice before sigan ER at the Coimbatore 
railway station the person who delivered these goods railway administration 
for a ee a 
being 80 diid were the goods falling under the second schedule to the Railways 
Act, that their description was of a particular character and that, therefore, the 

were liable to be charged a special freight. I agree with tho view of the learned 
udge that there was no declaration within the meaning of s. 75, sub-s. (1), of the 
Indian Railways Act made by the person delivering the goods to the railway adminis- 
tration at Coimbatore. 


Mr. Walavalkar has invited my attention to s. 58 of the Indian Railways Act. 
Now, 8.58, sub-s. (1) says: 

‘The owner or person having charge of any goods which are brought upon a railway for the 
purpose of being carried thereon, and the consignee of any goods which have been carried on a 
railway, aball, on the request of any railway servant appointed in this behalf by the railway 
administration, deliver to such servant an account in writing signed by such owner or person, 
or by such consignee, as the case may be, and containmg such a description of the goods as may 
be sufficient to determine the rate which the railway administration is entitled to charge in 
respect thereof.” 

Mr. Walavalkar’s contention is that smoe an account of the goods and a description 
of the goods were containgd in the permit and since the value of the goods was 
mentioned in the Invoice, the presentation of the pernfit and the mvoice ther 
by the person delivering the parcel to the railway administration at Coimbatore 
for carriage by railway would constitute a declaration under s. 75, sub-s. (7), and 
that no separate declaration was necessary to be made under that section. In 
support rt of this proposition, Mr. Walavalkar has invited my attention to a decision 
Patna High Court in the case of 8 i Dadabhai v. Bengal Nagpur Ratloay 
es eee ed by*Mr. Justice Rowland, who was one of the learned 
Judges who constituted a division bench of the High Oourt in that case, that the 
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word ‘declaration’ was not a separate thing from the ‘account’ and ‘desoription’ 
referred to in s. 58. Mr. Justice Rowland said that the provisions of s. 58 were of 
general application, but that in the special circumstances described in s. 75, the 
account and description to be given under s. 58 must include a declaration as to 
value. Mr. Walavalkar relies upon this decision of the Patna High Court and oon- 
tends that in substance and in effect the only distinction between the provisions of 
s. 58 and s. 75 is that whereas s. 58 contains no reference to the value of the goods 
to be consigned and refers merely to the acoount and description Sees hen a. 75, 
sub-s. (1), includes a reference to the value of the goods as well. Then Mr. Walaval- 
kar has stated that if we turn to the invoice exh. 57, we would find that the value of 
the goods was stated therein. It is in this manner, says Mr. Walavalkar, that the 
tation of the permit and the invoice together by the oonsignor at the railway 
- station of Coimbatore would show that there was a proper compliance with the pro- 
visions of s. 75, sub-s. (7), in this oase.. 
Now, the legal position regarding ‘declaration’ under s. 75 of the Railways Aot, 
as held by the Patna High Court in Sorabji Dadabhai v. Bengal Nagpur Raŭway 
Company, is with respect correct. There is no doubt that if the person who 
the Government permit had legibly and clearly stated that the goods to which it 
related were the goods falling under the second schedule to the Railways Act, that 
the goods were patkas and rumals and that in those goods the gold or silver formed 
‘a part of the tissue or lace or both, there would have been a sufficient declaration 
within the meaning of s. 75, sub-s. (7) of the Railways Act by the consignor present- 
ing the permit and the invoice, in which the value of the goods was mentioned, 
before the railway administration at Coimbatore. ‘Declaration’ under s. 75, sub-s. 
(1), of the Act means a communication by a person delivering the parcel of goods to 
the railway administration for carriage by railway, telling administration what 
the nature, description and value of the goods so delivered are, so that special 
freight, if leviable, may be levied. This communication has got to bein writing ; 
but it may be in any form, so long as it gives the above information to the railway ` 
administration If certain documents or papers are man by a person delivering 
the ] to the railway administration for carriage by railway and if in those papers 
or panes the above details are clearly and intelligibly mentioned, then, by the 
said presentation the person delivermg the l to the administration would satisfy 
the requirements of s. 75, sub-s. (1), of Act. Beotion 75, sub-s. (7), does not 
contemplate & te declaration under that section, if the requisite inforrfation 
is otherwise supplied by the person delivering the goods to the railway administra- 
tion by his presenting oertain papers or documents before that administration: 
Now, in this particular case, as I have already mentioned above, the statement 
made under column 4 of the tabular statement on the reverse of the permit is hardly 
legible. Also, there is nothing to show that the attention of the booking clerk 
of the Coimbatore railway station was specifically invited by the oosignor to what 
was stated under column 4. As column 4 stood before the railway booking clerk, 
it was difficult, in my view, for him to understand clearly and completely what was 
written there. That being so, it is impossible to deduce upon the basis of what was 
stated under column 4 of the permit that by the presentation of that permit, there 
was a communication by the consignor to the booking staff of the Coimbatore railway, 
slation that the goods consi were of a particular nature and description. tt 
is undoubtedly true that in the invoice relating to the the value of the goods 
was stated. But the diffloulty is about the permit. king to the permit, it is 
impossible to hold that it~gave a full and clear account and description, within the 
EER ie B. 58 of the Act, of the goods or that it contained a declaration, 
within the meaning of s. 75, sub-s. (1), as to the nature and description of the i 
That being so, the decision of the Patna High Court in Sorad}i Dadabhai v. Bengal 
Nagpur Railway Company would not assist Mr. Walavalkar’s client in this case. 
There is another clause, namely ol. (J), in the second schedule to the Aot, and 
ol. (1) relates to, “silk in a manufactured or unmanufactured state, and whether 
wrought up or not wrought up with other materials.” Mr. Walavalkar contends 
‘that the goods, which were consigned in this case from Coimbatore to Sholapur, 
fell under ol. (J), and that as the value of the silk contained in those goods was less 
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than half the value of the entire fabric, namely, the entire goods, it was not necessary 
for the consignor to make any declaration before the railway booking staff of 
Coimbatore under s. 75, sub-s. (1). Now, the word ‘silks’ in ol. (l) of the second 
schedule came,up for construction before the Bombay High Court in LakAmidas 
Hirachand v. Q. I. P.R.Co1 It was held in that case by the learned Chief 
Justice Couch and Mr. Justice Westropp that it was a question of fact to 
be desided on the evidence, and not a question of law, whether or not cotton 
fabrics bordered with silk, or havinga portion of silk otherwise used in 
their manufacture, were ‘‘silks in & ney aie or unmanufactured state, wrought 
up or not wrought up with other materials.” The High Court held in that case 
that the proper test for a Judge to apply in those cases was to determine whether 
or not the value of the silk wrought up with other materials was more than half 
the value of the fabric. If it be Sate that is, if the value of the silk be not more 
than half the value of the fabrio, the fabrio could not be considered to be silk within 
the meaning of the Railways Act. Now, Mr. Walavalkar says that in this case, 
upon the evidence of the consignor himself, the value of the silk in the goods consigned 
was Re. 500 to Re. 600 and the total value of the goods consigned was Re. 5,615 and 
odd. The value of the goods was stated in the invoice. It was stated at Re. 5,615-9-6. 
Mr. Somaswami, the oonsignor, has deposed in his evidende that “the value of 
the proportion of the silk yard and silver thread m the materials” sent by him 
would be “about Re. 500 to Re. 600.” Therefore, relying upon the decision of this 
High Court in Lakhmidas Hirachand v. The Great Indian Peninsula Ratlway Company 
Mr. Walavalkar says that it was not obligatory upon the consignor to make any 


declaration at all within the meaning of the Railways Act. Now, this ent 
of Mr. Walavalkar would have been a argument ifthe goods consigned fell under 
ol. (I) of the second schedule to the Railways Act. In my opinion, the goods consign- 


ed could not fall under ol. (f), since, upon the authority of the above-mentioned 
Bombay case, they would not amount to silks at all as the value of the silk therein 
was much lees than half the value of the fabric; and if they could not amount to 
silks, ol. (1) oould not be attracted. There is no doubt that the provisions of the 
clause which were attracted in this case were the provisions of ol. (c), and ol. (e) 
refers to “cloth and tissue and lace of which gold or silver forms part.” In this 
oase, the goods consigned were patkas and rumals, and it is the contention of the 
eer as that gold and silver (jari) formed part of those patkas and rumals. That | 

inĝ so, this partioular contention of Mr. Walavalkar also, which he advanced 
upon the authority of the abovementioned Bombay case, would fail. 

The next point which Mr. Walavalkar has contended before me is a good point 
and it must be upheld. Section 75, sub-s. (1), says that the railway administra- 
tion shall not be responsible for the loas, destruction or deterioration of the goods 
consigned, unless the oonsignor has made a certain declaration. I have already 
referred to the nature of the declaration which is required to be made and I have 
shown that such a declaration was not made in this case. But Mr. Walavalkar 
says that the railway administration cannot be absolved from the responsibility 
for the consigned goods not reaching the consignee unless the loss of the said goods 
is established in the first instanoe by the railway administration. Mr. Walavalkar 
contends that unless the loas of the consigned goods is established by satisfactory 
evidence by the railway administration, it cannot be concluded that the whereabouts 
of the said goods are unknown; and according to Mr. Walavalkar, so long as the 
conscience of the Court is not satisfied that the whereabouta of the consigned goods 
are untraceable, the railway administration, to whose caye the goods were committed 
at the time of the consignment, cannot be absolved from responsibility for the goods 
not reaching the hands of the consignee. Now, evidence has been led in this case 
to show that the go8ds, which were consi from Coimbatore and whose destina- 
tion was Sholapur, were lost in transit. It is, therefore, necessary te examine that 
evidence and see whether it is such evidence as would satisfy the conscience of the 
Court that the whereabouts of che consigned goods became untraceable on account 
of the gooda having* been. lost. Now, the only evidence on the record of this case 
on the point whether the goods were lost or not is the evidence of a solitary witness 
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Venkateubbayya (exh. 59). Tho story which this witness has stated on oath ig a 
remarkable story which is extremely difficult of acceptance. This witness, who has 
given evidence in April 1952, without the help of any dooument or paper or notes 
in his hand at the time of deposing, has enri T PAT then i 
of December 16, 1946, and at night on that day. He has de about it in su 
Getails and with such apparent accuracy that he must be, if what he has stated is 
true, a person of most uncommon memory. He says that in the year 1946, he was 
employed in the M. & 8. M. Railway. He knew about the consignment which bore 
No. P. W. B. No. 273/21. He has deposed that this consignment arrived at Raichur 
on December 16, 1946, at about 10 o’olock in the morning by a parcel tram arriving 
from Madras. After the arrival of the train at the railway station of Raichur, this 
consignment was transhipped and put into a brakevan attached to the Poona Passen- 
. Then the witness has stated that at 11 o’clook at night on that day (December 
16, 1946) he saw that the parcel had been safely put in the brakevan on the Poona 
Passenger train. This witness was on duty from 8 p.m. to 8 a.m. the next day. 
That is, his duty hours began at 8 o’clook at night on mber 16, 1946, and ended 
on 8 o’olook the following morning. At 11 o’clock at night, says this witness, he 
handed over six vans to the guard of the Poona Passenger tram and then, as he was 
about to hand over the seventh van, in which there was the suit consignment, to 
the guard, the train No. 21 Up Madras Express arrived on the platform. As 
the witness was the only clerk present on the platform, he had to attend to that 
train also. So he told the guard of the Poona Passenger train that he would attend 
to the Madras Express and return to the Poona Passenger tram. He returned with- 
in 10 minutes’ time, and when he returned, he found that this consignment was 
missing. Now, I have thought a great deal over this evidence, ‘but I find it impossible 
to accept it. It is difficult to understand why this witness took such a keen, and 
almost unusual interest, in this particular consignment. It is common knowledge 
that on goods trains or parcel trains there would be numerous consignments, some- 
times hundreds of them: and often times dozens of them. There is nothing in the 
evidence on the record of this case that so far as the externals of the suit consign- 
ment were concerned, there was anything unusual about them. There was nothing 
uncommon about its appearanoe or size or packing etc. At least there is no evidence 
on the record of this case in that direction. That being so, one fails to understand 
what there was in regard to the suit consignment which drew the attention of this 
witness in the morning of December 16, 1946, i.e., nearly stx years befor the 
date of his deposition, so as to make him remember the details about the consign- 
ment. Itis difficult to understand why the witness should have pursued the consign- 
ment with such meticulous interest and care as to be able to know and EEE A 
six years later that this consignment, after its arrival at the Raichur station by the 
ee ing from the direction of Madras, detainee Ua and put in the 
e Sa ry oons Passenger train. Then again, one tails to understand 
what should have made him particularly anxious about this consignment when he 
returned to the Poona Passenger train after attending to the Madras Express. In 
the brakevan of the Poona Passenger train, there must have been several sages Sek 
ments, i.e. consignments which must have been put after transhipment from o 
trains. The suit consignment should have been only one of those several consign- 
ments and one is really at a loss to understand what should have made this witness 
realise immediately on his return within 10 minutes’ time to the Poona P r 
train that the suit consignment was missing. It has to be remembered that thi 
witness cannot be said to be a disinterested witness. It was the railway adminis- 
tration to whose care the consignment was committed for being transported from 
Coimbatore to Sholapur. This witness was at the material date a clerk at the railway 
station of Raichur. At the date of his giving evidence, he was a clerk attached 
to the Military Siding at Pattabhiram. In other words, both at the date upon which 
the loss of the consignment is alleged by the railway administration to have occurred. 
and also at the date upon which he gave evidences he was a railway employes. In 
these circumstances, his evidence cannot be said to be disifterested evidence. I 
am not saying that for this reason alone his evidence should be discounted. But I 
certainty wish to emphasise that if his evidence was capable of corroboration, the 
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oarroboration should have been furnished; and in this case, upon the admissions 
made by the witness himself, his evidence was amply capable of corroboration, 
and yet that corroboration does not exist on the record of this case. This witness 
has deposed in, his evidence that immediately after noticing that the suit consign- 
ment had disappeared from the brakevan of the Poons Passenger train, he had inform- 
ed the Assistant Station Master, Raichur, about it. He had also informed tht 
watoh and ward Havaldar. He had also gi information to the police. Not 
only this, but he had also sent out memos of the disappearance of the consignment 
to his superior authorities. It is thus clear that the evidence given by this witness 
could have been easily corroborated by ining the then Assistant Station 
Master of Raichur railway station or by examining the then Havaldar of the watch 
and ward department or by producing on the record of this case a copy of the oom- 


int whioh t have been made by this witness immediately to the Raichur 
olice or by ucing copies of the memos which, according to this witness, were 
sent out by to his higher authorities. We are told that during the Razakar 


riots, the railway station of Raichur was burnt. That might have been so; but 
there is nothing to show that the police station of Raichur was burnt. Even if the 
Raichur station had been burnt, it should have been easily possible to lead evidence 
in the shape of as copy of the complaint alleged to have been made by 
this witness to the Raichur police immediately after the all disa 00 
of the railway consignment. It should have been also possible for the then 
Assistant Station Master of Raichur to give evidence. It should also have been 
possible for the higher officers of the railway department, to whom memos were 
sent out by this witness, according to his evidence, to be examined in this case. None 
of these things was done and I am asked to rely exclusively upon the evidence of 
this witness Venkatsubbayya and deduce upon the basis of that evidence that the 
whereabouts of the suit consignment were not known. In my view, such a conclusion 
cannot be reached upon such slender, weak and unsatisfactory evidence as the 
evidence of en, 

If we turn to s. 72 of the Indian Railways Aot, this is what sub-s. (1) of that 
section provides : 

“The responsibility of a railway administration for the loss, destruction or deterioration 
of animals or goods delivered to the administration to be carried by railway shall, subject to the 
Fe geese eee ere nee ngage of the Indian Contract 
Act, 1872.” 


Now, if we turn to s. 151 of the Indian Contract Aot, it says that in all cases of 
bailment the bailee is bound to take as much care of the goods bailed to him as 
a man of ordinary prudence would, under similar ciroumstances, take of his own 
goods of the same bulk, art ae value as the goods bailed. Section 152 of the 
Indian Contract Aot provides that the bailee, in the absence of any special contract, 
is not responsible for the lose, destruction or deterioration of the thing bailed, if he 
has taken the amount of care of it described in 8.151. Then there is s. 161 which 
says that if, by the default of the bailee, the goods are not returned, delivered or 
tendered at the proper time, he is responsible to the bailor for any loss, destruction or 
deterioration of the goods from that time. Now, in order to see whether in this case 
the railway administration, which was a bailee, took as much oare of the suit 
goods which were consigned to the care of the said administration as a man of 
ordinary prudence would take of his own goods, itis necessary to see what the railway 
administration did after coming to know, as is contended on behalfofthe defendant, 
that the suit ignment had disappeared from the bralfevan of the Poona Passenger 
train on the night of December 16, 1946. On January 27, 1947, the plaintiff 
consignee brought jt to the notice of the General Manager, M & 8. M. Railway, 
that the suit consignment had not reached ita destination. On January 30, 
1947, the General acknowledged. the receipt of that communication of the 
plaintiff dated January 27, 1947, and all that the General said was that 
the plaintiffs intimation or° communication was being f to the Ohief 
Commercial ee Madras, for disposal. Thereafter, 8 days passed; and on 
February 8, 1947, Chief Commercial Manager, Madras, informed the Beane 
through his lawyer that the railway station of Raichur was neither the book 
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station nor the destination station, but was only an intermediate station and that, 
therefore, the Superintendent of Claims, G.I.P. Railway, Bombay, was the proper 
authority to dispose of the plaintiffs claim. Thereafter, nothing hap for 
nearly a month and a half. On March 19, 1947, the Chief Commercial Superin- 
t, Trichinopoly, informed the plaintiff thro his lawyer that as the desti- 
nation station was situated within the then GIP. Railway, the Superintendent 
of Claims of the said: Railway at Bombay was competent to di of this matter. 
After a further delay of more than a fortnight, the Chief o Manager’s Office, 
V.T., Bombay, informed the plaintiff that his matter was still under enquiry and 
that he would be advised further in due course. The “due course” did not arrive 
for three months more and it was finally on June 30, 1047, that the plaintiff was 
informed by the Chief Traffic r that the parcel, which had been consigned 
tohim from Coimbatore on December 6, 1946, had been stolen from the station 
premises‘at Raichur' and the matter was under Police enquiry. Now, it isnot 
understood’ why it took more than three months’ time (from December 16, 
1046, to March 19, 1947,) for the railway administration merely to ascertain 
that the authority competent to dispose of this matter was tho Superintendent 
of Olaims at Bombay. The question, was not a complicated question. the evidence 
iven by Venkateubbayya is true evidence, the ESA of the consignment 
taken place from a brake-van of the Poona Passenger train on the platform of the 
Raichur railway station. In the oase of a consignment disappearing from the brake- 
van of a certain train, while the train wae standing on the platform of the Raichur 
railway station, it should have been easy for the railway administration to know 
which Superintendent of Claims would desl with the matter. Then again, it is not 
understood why as much as 34 months’ time was required from March 19, 1947, 
onward to find that the consignment had been stolen. In the face of these ciroum- 
stances, it is impossible for the Court to come to the conclusion that the railway 
administration, which was a bailee in this oase, had taken such care ae 
as a man of ordinary prudence would in the matter of his own goods. That bei 
so, the provisions of s. 161 of the Indian Contract Aot would be attracted by virtue 
of s. 72 of the Indian Railways Aot and the bailee, namely the railway administration, 
would be responsible for the consignment not arriving at its destination, namely, 
Sholapur, and not reaching the hands of the consignee. 
[The reat of the judgment is not material to this report.] 
pei ae pel tae VEER of the plaintiff is allowed pe the judgment and déaree 
passed by the 1 trial Judgeare reversed. Tho plaintiff's suit shall stand decreed 
in the amount of Re. 5,615-9-6, being the invoice price of the.goods which were , 
consigned to him on December 6, 1946, from Ooimbatore, and Re. 25 for coste 
of notioe, in all Re. 5,640-9-6. The defendant will bear his costs as also the plaintiffs 
costa of this litigation throughout.. The defendant shall pay interest at the rate 
of 4 per cent. annum, which is the usual rate, on the amount decreed above 
from the date of the suit till payment. Unders. 82 of the Civil Procedure Oode, it 
is directed that the defendant shall pay the above-mentioned amount to the plaintiff 
within six woeks from the date of this judgment. i 
Appeal alowed. 
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ORIGINAL CIVIL. 


Before Mr. Justice Tendolkar. 


BAI RADHABAI VASUDEO JETHABHOY v. NANDLAL 
LAKHMIOHAND CHANANA.® ° 


Jurisdiction—Cictl Courte—Pleadinge—Sult by plaintif landlord fled in High Court 
against trespasser in possession for tmjunction to remove himself from premises oj 
which monthly rent not exce thirty rupees—Plaintif valuing claim in suit under 
a. T(tv) (d) of Court-fees Act, 1 , #0 as to give jurisdiction to High Court to try 
sult—Such suit whether a suit for possession or injunction—Jurisdiction of High Court, 
to try such swutt. 


The plaintiff cannot by merely so drafting his prayer as to exclude or include reliefs 
which can or cannot be granted by a Court, confer on the Court jurisdiction to try 
the suit. It is necessary to consider what the cause of action in the plaint is and 
what is the substantive relief which the plaintiff will be entitled to tf he succeeds in 
the suit, in order to determine whether the Court has jurisdiction, irrespective of 
what prayers the draftaman has thought fit to put in the plaint. Therefore what 
would be a normal sult for possession cannot be converted, at the will of the drafts- 
man of the plaint, into a suit for injunction by asking for a mandatory injunction 
requiring the defendant to remove himself from the premises instead of inserting a 
prayer for possession. 

The plaintiff landlady filed a suit in the High Court against the defendant alleging 
that he was in occupation of certain premises as a trespasser and prayed for a decla- 
ration that the defendant was not entitled to reside in the premises and for a manda- 
tory injunction directing the defendant to remove himself from the premises. The 
plaintiff valued the claim in sult at above Rs. 25,000 under s. 7(iv)(d) of the Court- 
fees Act, 1870, so as to give jurisdiction to the Court although the rent of the pre- 
mises did not exceed Rs. 30 per month. It was admitted by the plaintiff that she was . 
not in possession of the premises. On the question whether the High Court had 
jurisdiction to try the suit:— 

Held, that upon the averments m the plaint the appropriate prayer would be a 
prayer for possession and that would be the appropriate relief to which the plaintiff 
‘would be entitled if she succeeded, and that as the plaintiff was not in possession, the 
only relief which she could claim on the authority of Burjor Peston}i v. Nariman 
Minoo! would be the relief of possession and not of injunction, and 

that, therefore, the plaintiffs suit was for possession and the High Court had no 
jurisdiction to entertain the sutt. 

Bai Shtrinbal Rahim v. Narayendas; distinguished. 
M/s. Jadov}t Narsidas & Co. v. M/s. Thakkar Lakhmidas Velji & Co." referred to. 


The facta appear in the judgment. 


J. R. Venadalal, with N. A. Mody, for the plaintiff. 
M. P. Laud, with N. P. Natham for the defendant. 


TENDOLEAR J. This is a sult by a landlady filed under somewhat unusual 
circumstances against a person who is in occupation of room No, 2 on the 
second floor. The landlady was, at all material times, in possession of the flats 
an the fourth and fifth floors of Gopal House situated at Kumbharwada Cross 
Lane as also a room on the second floor thereof and sle occupied them with her 
son one Gopalji. In May 1951 the plaintiff went out of Bombay, leaving Gopalji 
in occupation of the premises. She says that when she returned in July 1951, 
she found room No. ie n the second floor occupied by the defendant in this guit 
and the fourth and fifth floors occupied by the defendant in Suit No. 187 of 
1952. These persons claim to be tenants of the premises respectively occupied 

* Decided, February 3p 1956. O. C. J. Suit 8 (1949) O. C. J. Suit No. 1875 of 1948, 
No 121 of 1652. decided by Tendolkar J., on February 10, 
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by them. They paid rent to the said Gopalji and rely on the rent receipts 
given by him. The plaintiff’s case is that her son Gopalji had no authority 
to let out the premises to any one and therefore the defendants in this case as 
well as in Suit No. 187 of 1952 are trespassers. One would have expected that 
with these averments the plaintiffs would pray for a decree for possession; but 
instead the prayers in the plaint are a declaration that the defendant is not 
entitled to reside in the said room No. 2 on the second floor and for a mandatory 
injunction directing the defendant to remove himself from the said premises. 
' As the prayer for an injunction falls within a. 7(tw)(d) of the Ghat ba Act, 
the plaintiff has valued the claim in suit at above Rs. 25,000 so as to give juris- 
diction to this Court. The rent of these premises does not exceed Ra. 30 per 
month, and it is common ground that if this is not a suit for an injunction, but 
a suit for possession, this Court will have no jurisdiction to try the suit. 

Now, in my judgment in M/s. Jadavzi Narsidas & Co. v. M/s. Thakkar 
Lakhmidas Vel & Co.’ I held: 

“The plaintiffs cannot by merely so drafting their prayers as to exclude or iħclude 

reliefs which can or cannot be granted by a Court, confer on the. Court jurisdiction to 
try the suit. It is necessary to consider what the cause of action in the plaint is and what 
is the substantive relief which the plaintiffs will be entitled to if they succeed in the 
suit, in order to determine whcther the Court has jurisdiction, irrespective of what 
prayers the draftaman has thought fit to put in the plaint” 
I have, therefore, to look at the plaint to discover what is the true nature of the 
suit. It is obvious that upon the averments in the plaint, the defendant is in 
‘ possession, and since it is alleged that he is a trespasser, obviously the appro- 
cede pki is a prayer for possession, and that is the relief to which the 
plaintiff would be entitled, if she succeeds. There can be little doubt that the 
ingenuity of the draftaman of the plamt has been utilised in an attempt to 
give this Court jurisdiction by excluding such a prayer which is the proper 
prayer and by including a prayer for injunction. No precedent from any of 
the recognised text tooks on pleadings has been produced that in a suit of this 
nature, the proper relief to be prayed for is not a prayer for possession, but a 
prayer for a mandatory injunction. This is not al. In the case of Burjor 
Peston v. Nariman Minoo? a Division Bench of this Court has held that if 
the plaintiff is in possession, then alone he can sue for an injunction restrgiming 
some one from interfering with his possession by way of trespass or otherwise. 
The learned Chief Justice observes (p. 424): i 

u It is obvious that it is only a party in possession that can claim the relief of 
injunction. If a party is not in possession, then the only fellef he can claim is the relief 
of possession.” 

And it is admitted in the present case by the plaintiff that she is not in possession 
and therefore the only relief she could claim is the relief of possession and not 
of injunction. I have, therefore, no hesitation in holding that this suit is a suit 
for possession, notwithstanding the fact that the learned draftaman of the plaint 
has thought fit not to include a prayer for posseasion and has included a prayer 
for mandatory injunction requiring the defendant to remove himself from the 
premises. It is common ground that if this is a suit for possession, the suit is 
not within the jurisdiction of this Court. 

‘ On behalf of the plaintiff, reliance has been placed upon a judgment of my 
learned brother Desai J. in Bat Shirinbat Rahim v. Narayandes.S The learned 
Judge was dealing with a suit filed against a licensee on the ground that after 
the expiry of the license, the licensee was in unlawful occupation. The prayer 
in the suit was for an injunction restraining trespass on*the property of the 
plaintiff, and the question that the learned Judge was called upon to determine 
was whether this was a suit for land. In the course of the argumenta, it was 
urged that although only a prayer for an injuuction had been put in, it was 


1 (1949) O. C. J. Sutt No. 1875 of 1948, 2 (1952) 55 Bom. L. R. 418. 
decided by Tendolkar J., on February 10, 3 (1952) 55 Bom: L., R. 481. 
1949 (Unrep.). 
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substantially a suit for possession of land outside jurisdiction, and therefore 
it*bemg a suit for land, the Court had no jurisdiction to entertain it. The 
learned Judge negatived this contention, although the ed Judge accepted 
the argument of learned counsel for the defendant that the mere fact that the 
plaint did not ¢ontain any prayer for possession or that an injunction was asked 
for, should not determine the specific nature of the suit. The learned Judge 
held that the relief sought in that particular casa was quite in order. Mr. Vima- - 
dalal for the plaintiff urges that this case stands exactly on the same footing as 
the present case, and the prayer for injunction is the appropriate prayer; but | 
I must read the judgment of my learned brother in the context of the facts of 
that case. In the first instance, quite obviously the plaintiff in that suit could 
not possibly sue for possession of land outside jurisdiction in this Court, and 
if the defendant was within jurisdiction, he could equally sue the defendant for 
any personal order against him. Moreover, and this to me appears to be the 
real ratio of the decision of my learned brother, the learned Judge held that a 
license was a purely personal privilege which enabled the licensee to remain on 
the property and did not confer on the licensee any interest in the property, 
and since the license created a personal relation, the right that acerues to the 
owner of the land after the cessation of the personal relation is a personal right 
against the licensee and not any right relating to property. Therefore, in my 
opinion, the learned Judge decided that the prayer for Injunction was quite in 
order in the context of the facts of that case. It is not a decision that a normal 
suit for possession can be converted, at the will of the draftsman of the plaint, 
into a suit for injunction by asking for a mandatory Injunction requiring the . 
defendant to remove himself from the premises instead of inserting a prayer 
for possession. J see therefore nothing in the judgment of my learned brother 
which is contrary to the view that I have taken. 

The result, therefore, is that in my opinion this Court has no jurisdiction to 
entertain the suit. The suit will, therefore, be dismissed with costs. 

Solicitors for the plaintiff: Mulla & Mulla and Craigie Blunt & Caroe. 

Solicitors for the defendant: Divekar & Oo. 

Kut dismissed. 


® Before the Hon'ble Mr. M. O. Ohagla, Ohigf Justice, and Mr. Justices Tendolkar. 
GOVINDJI VITHALDAS & CO. v. THE MUNICIPAL CORPORATION, 
AHMEDABAD*. 


Bombay Provinotal Municipal Corporations Act (Bom. LIX of 1949), Seo. 876—Constitation of 
India, Art. 19—Power conferred upon Commissioner to grani or withdraw licence under 
8. 376 (5) whether constitutes unreasonable restriction upon fundamental right of person to carry 

The power conferred upon the Commissioner under s. 376 (5) of the Bombay Provincial 
Municipal Corporations Act, 1949, to granb or withdrew a license to a person in respect 
of an article to which under the rales framed under the Act the relevant provision of s. 376 
applies, does not constitute an unreasonable restriction upon the fundamental right of the 
person to carry on his business which has bean granted to him under art. 19 of the Consti- 
tution of India, f 

Natvarial Ambalal v. Bombay State,! followed. 

Harishankar Bagla v. The, State of Madhya Pradesh’ and Masers. Dwarka Prasad Lasmi- 

narain v. The Stats of Uttar Pradesh’, referred to. __ : 


The facts appear in the judgment. 


Rajni Patel and I. 0. Bhat, with F. B. Patel, for the petitioner. 

H. M. Seervas, with B. G. Thakor and Litle & Co., for respondents Nos. 1 to 3. 

M. P. Amin, Advocate General, with R. M. Kantawala-and Litle & Co., for 
respondent No. 4. : ° 

* Decided, August 14, 1956. Special Ctvil .1 (1955) 58 Bom. L.R. 2321. 
Aa No. 1477 of 1856 (with i 2 a Ji 8.0.R. 380. 

Applications Nos. 1478 to 1807 of 1956). 3 [1984] 8.0.R. 808. 
L., R.—$. 
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Coagua C. J. These are 31 petitions challenging the refusal by the Munioi 
Commissioner of the Ahmedabad Municipality to issue licenses to the petitioners for 
mat han op timber business in a oertain locality in Ahmedabad. The point 
involved in all these petitions is identical and therefore it will be sufficient if we 
deal with the facta of tho first petition, Special Civil Application No. 1477 of 1956, 
And decide the point in that petition. 

Now, this petitioner has been doing timber business for several years in a locality 
which is known as Citv Wall locality and a license was given to him to carry on 
this business for several years. When he applied for a license for the year 1951-52 
the license was refused on tho ground that in the opinion of the Fire Superintendent 
the Municipal law was not observed and the margin of five feet around the premises 
was not kept as required by law. Notwithstanding the refusal of the license the 
petitioner carried on his business, and when he applied for a license for the year 
1956-57, the license was refused ‘on May 17, 1956, and the ground given for the 
refusal of she license was that a zone had bean fixed for keeping and selling timber 
wood, that the place in respect of which license was applied for was not within the 
gaid zone, and as the place was outside the zone and the reserved plots, the applica- 
tion of the petitioner for license for the current’ year was rejected. This decision 
was arrived at by the Deputy Health Officer and it is this refusal which has been 
challenged in this petition. 

Now, we may very briefly dispose of the merits of the matter. It appears that 
there are two Town Planning Schemes which, although they have not received 
the final legal imprimatur, have been adopted by the Ahmedabad Municipality. 
One is the City Wall Scheme under which timber depots are prohibited within the 
City Wall limite and the other is the Jamalpur Scheme under which certain plots 
have been preserved for timber depots, and the reason why the Municipal Commis- 
_ sioner refused a license to the petitioner was that his timber depot was within the 
City Wall limits and the Municipality offered to give every facility to the petitioner 
if he were to ahift his depot from the City Wall limits to the Jamalpur limits. 
The petitioner insisted on carrying on his business withm the City Wall limite and 
thereupon the Municipal Commissioner refused the license. 

The petitioner challenges the action of the Municipal Commissioner on two grounds. 
The first is that the section of the Municipal Corporations Aot, to which we shall 
presently refer, which makes it incumbent upon the petitioner to obtain a license in 
order to carry on his business of timber, is tlira vires of the Constitutidb, and 
the other ground is that assuming the section is tira vires and valid, the discretion 
exercised by the Municipal Commissioner was arbitrary and capricious. Mr. Patel very 
fairly did not the second ground and did not dispute that if the discretion 
could be exercised under the law and a license was necessary, the discretion could 
not be said to have been wrongly or dishonestly or arbitrarily exercised by the 
Municipal Commissioner. Therefore, the only question that we have to consider 
in this petition is whether the impugned section contravenes any provision of the 
Constitution. 

Now, under s. 376 of the Bombay Provincial Municipal Corporations Act it is 
provided :— 

(1) Except under and in conformity with the terms and conditions af Hoence granted by 
the Commissioner, no person shall—- 

(a) keep in or upon any premises any article specified in the rules—’’ 
and the relevant part is in sub-ol. (+) ‘ 

“(4) for any purpose whatever or for sale ar for other than domestic use as may be speci- 
fied in the case of each article in the rules ;...” 
and the rules which under s. 458 are incorporated in the Sched@le to the Act prescribe 
timber as one of the articles to which this sub-section would apply. erefore, 
if the petitioner wants to keep timber on any premises for any whatever 
or for sale or for any other use except domestic euse, he can only do so provided 
he obtains a licence from the Commissioner and carries out tite terms and conditions 
of the licence. Sub-section (6) of s. 376 provides : 


(5) Ib shall be in the discretion of the Oommiasionar— 
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(a) to grant any licence referred to in sub-section (I) subject to such restrictions or condi- 
tions (if any) as he shall think fit to prescribe, or 

(b) to withhold any such licence.” - 

And the Commjæioner has purported to aot pursuant to the power conferred upon 
him by this sub-section and has withheld the licence from the petitioner. Whatis 

by the petitioner is that under the Constitution he has the right to carry on hit 
business and the restriction upon that right can only be a reasonable restriction, and 
when sub-s. (5) confers an arbitrary and unfettered discretion upon the Commissioner 
to grant him a licenoe or withhold a licence from him, that restriotion is not `e 
reasonable restriction and therefore his fundamental right under art. 19 has been 
violated. 

We shall presently turn to the authorities, but apart from the authorities and on 6 
construction of the sub-section itself it seems to us that it is erroneous to suggest 
that an arbitrary and unbridled discretion has beon conferred upon the Municipal 
Oommissioner to refuse a licence to a person who applies for it. It is oldar from the 
language of e. 376 that the Legislature did not have as its object in enacting this 
section to prohibit a busmess to which under the rules the relevart provision of 
8.376 applied. The object was to regulate business. It is equally clear that in the 
exercise of his discretion the Munioipal Commissioner cannot withhold a licence 
from a person who wishes to carry on the business unless he does so for good cause. 
When a statutory discretion is conferred upon an authority that discretion does not 
permit that authority to do what he likes,-to act with caprice, or to act without 
reason or without fairness and justice. The limits of a statutory discretion have 
been well settled over a long period of time and in the very aot of conferring a 
discretion upon the officer the Teale clearly requires that that discretion 
must be exercised with reason, according to law, and fairly and justly, so as not 
to prejudice the rights of any party who would be affected by the exercise of the 
discretion by that authority. Maxwell on the Interpretation of Statutes, 10th 
edn., p. 123, points out : 

“Where, as in a multitude of Acts, something is left to be done according to the discretion 
of the authority on whom the power of doing it is conferred, the discretion must be exercised 
honestly and in the spirit of the statute, otherwise the act done would not fall within the statute. 
‘According to his discretion’ means, it has been said, according to the rules of reason and justice, 
ee ee arbitrary, vague apd 

, but legal and regular ; to be exercmed, not capriciously, but on judicial grounds and for 
sobstantial reasons,” 
Therefore, if the Municipal Commissioner were to withhold the ting of a licence 
on -grounds other than those suggested in this of Maxwell, he would not be 
exercising the statutory discretion at all, in failmg to exercise the statutory 
discretion he could be compelled at the mstanoe of any party aggrieved to oxeroise 
the discretion as the law requires him to exercise. Therefore, it seems to us that 
it is rather an exaggeration to suggest that when a statutory discretion is conferred 
upon an authority, that discretion is either arbitrary or unfettered and unbridled. 

though the Legislature may not indicate the nature of that discretion and how 
it should be exercised, the principles of law which are well settled must be imported 
into the consideration of the question as to what discretion the Legislature har con- 
ferred upon the authority. 

But it is pointed out that the Supreme Court has taken a contrary view and what 
the Supreme Court has laid down is that when we find a discretion conferred upon an 
authority which is unregulated in the sensethatno direction is given by the Legis- 
lature as to how he should exercise it, it is arbitrary and unfettered in the sense 
that if there is no a from his decision, then that discretion is likely to cause 
injustice, it is likely to be abused, and therefore such a conferment of discretion cannot 
be upheld by the Courts. Turning to that judgment which is in Messrs. Dwarka 
Prasad Laxmi Narain v. The Stote of Uttar Pradesh; what the Supreme Court 
was consilering was the provisions of the Uttar Pradesh Coal Control Order, 1953, 
and what was A ol. 4(3) of the Order which empowered the licensing 


1 [1984] 8, C. R. 803. 
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authority to grant or refuse to grant, renew or refuso to renew, , revoke, 
cancel or modify any licence or any terms thereof granted by him un the Order 
for reasons to be recorded ; provided that every wer which is under this Order 
exercisable by the licensing authority shall also exercisable by the State Coal 
Controller or any person authorised by him in this behalf. Mr. Justice Mukherjea 
“who delivered the judgment of the Court, after conceding that for ensuring equitable 
distribution it was quite a reasonable thing to regulate sale of certain commodities, 
says (p. 811): 

“bat tbo mischief arises when the power conferred on such officers is an arbitrary power 
unregulated by any rule or principle and it is left entirely to the discretion of particular persons 
to do anything they like without any check or control by any higher authority. A law or order, 
which confers arbitrary and uncontrolled power upon the executive in the matter of regulating 
trade or business in normally available commodities cannot but be held to be unreascnable.”’ 


And when it was pointed out to the Court by counsel that the licensing authority 
had to reford the reasons for refusing the licence or cancelling the licence, 


the proporition : 

“thet the action or non-action of officers placed in such position may proceed from enmity 
or prejudice, from partisan xeal or animosity, from favouritism and other improper influences 
and motives which are easy of concealment and difficult to be detected and exposed,... and 
consequently the injustice capable of being wrought under cover of such unrestricted power 
becomes apparent to every man, without the necessity of detailed investigation.” 

Mr. Patel has pointed ovt that on the facts the oase before us is stonger than the 
care which iho Bun 
cago before the Supreme Court the licensing authority had to record the reasons 
for refusing to issue a licence or renewing the liosnes or cancelling the licence ; in 


inted out that in the case before the Supreme Court there was a power, veeted 

the licensing authority to delegate his power to any ae authorised by him 
and it is pointed out that under the provisions of the Act the Municipal Commissioner 
can also delegate his power under s. 376 to any Munici officer. We may just 
look at these provisions of d tion. Under s. 69 the Commissioner may delegate 
any of the powers, duties or tions conferred or imposed upon him or vested 
in him upon any Munici officer, and under sub-s. (2) of that section, if the 
power, duty or function within any of the sections enumerated in that sub-seo- 
tion, then the delegation cannot be effected without the prior approval of the Standing 
Committee. Section 376 with which we are dealing eek not fall within sub-s. (2) 
and therefore admittedly the Municipal Commissioncr could have delegated tbis 
power upon any Municipal officer, and in this very case he has delegated the power 
upon the Deputy Health Officer, and an order has been passed by the Municipal 
Commiasioner on Maroh 31, 1956, delegating this power to grant licences upon 
the Deputy Health Officer. 

Mr. i seeks to distinguish Dwarka Prasad’s caso by pointing out that 
whereas under the Coal Control Order the tion could be any Person, 
under the Municipal Act the Commissioner could only FRN Seen to '& 
Municipal officer. It is also pointed out that under s. 69 the delegation is subject 
to the control of the Commissioner and subject to his revisiopal powers. It is also 
pointed out- by Mr. Seervai that whereas the language used in the Coal Control 
Order was “may”, in the section which we have tp construe the Legislature has used 
the expression “in the discretion of the Commissioner”, andewhat is strongly relied 
upon by Mr. Seervai is that the expression “in the disoretion ” has acquired & 


1 (1886) 118 U.S; 356, 378, 80 Law ed. 321. 
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judicial connotation which the expression “may” has not acquired, and, therefore, 
the Supreme Court did not consider what the offect was of the Legislature conferring 
a statutory discretion upon an authority. We must frankly that the line of 


demarcation between the Coal Control Order case and the case we are considering 
is a very thin one, and but for a subsequent judgment of the Supreme Court, wa, 
would have found difficulty in distinguishing this case from the earlier Judgment 
of the Supreme Court. | 

But the later judgment of the Su e Court has made the position clear and 
that is a ju tin the case of Harishankar Bagla v. The State of Madhya Prodesh'. 
There the Supreme Court was considering the Cotton Textile (Control of Move- 
ment) Order, 1948, and ol. 3 of that Order provided : 

“No person shall transport or cause to be transported by rail, road, air, sea or inland 
navigation any cloth, yarn or apparel except under and in accordance with— 

(í) a general permit notified in the Gazette of India by the Textile Commissioner, or 

(ši) a special transport permit immed by the Textile Commissioner.” ° 
Now, the discretion conferred upon the Textile Commistioner under this clause seems 
to be as absolute and as uncontrolled as the discretion conferred upon the licensing 
authority in Dwarka Prasad’s oase. The Order itself does not seem to lay down 
ang directions as to how this discretion had to be exercised by the Textile Commis- 
sioner. No right of appeal was provided against his decision and it does not even 
seem that he to record his reasons for refusing a permit to æ person who 
applied for it, and yet this clause was upheld by the Supreme Court as valid, and 

the attention of the learned Judges was drawn to Dwarka Prasad’s case, the 
learned, Chief Justice, who delivered the judgment, points out (p. 387): 

“In the present Control Order there is no such provision as existed in the Uttar Pradesh 
Coal Control Order. Provisions of that Control Order bear no analogy to the provisions of 
the present Control Order. The policy underlying the Order is to regulate the transport of 
cotton textile in a manner that will ensure an even distribution of the commodity m the country 
and make it available at a fair price to all. The grant or refusal of a permit is thus to be governed 
by this policy and the discretion given to the Textile Commissioner is to be exercised in such 
a way as to, effectuate this policy. The conferment of such a discretion cannot be called mvalid 
and if there is an abuse of the power there is ample power in the Courts to undo the mischief.” 
Therefore, it is clear from this judgment that if the Court can discover a polioy 
underfying the law and if a discretion is conferred under that law, then the Court 
must hold that the discretion is to be exercised not in an arbitrary: manner, not m a 
capricious manner, not in an uncontrolled manner, but in a manner s0 as to effectuate 
the policy of the law. Ayain, as pointed out by the Supreme Court, if the disaretion 
is not exercised in this manner, then there is no exercise of the power at all, there 
is an abuse of the power, and the Court has ample jurisdiction to rectify that abuse 
of power. Mr. Patel has strongly relied on a fact which appears in this judgment 
that the Central Government had to ibe forms for applications for obtaining 
permits and the conditions under N the permits could be obtained. It is pointed 
out that if there were such forms, then it is clear that the disoretion of the Textile 
Commissioner was controlled by the directions gi by the Central Government 
and he could only act in aooo with those Frroctions. But inasmuch as there 
is no direction whatever given to the Municipal Commissioner in the case before us, 
our case does not fall within the rule of this decision. But when we turn to p. 388 
the learned Chief Justice says : 

“| Presumably, as appears trom the different forms published in the Manual, there are 
directions and rules laid down by the Central Government for the grant or refusal of permits.” 
Therefore, it is clear that the decision of the Supreme Oourt was not based upon the 
fact that the Central Government had prescribed forms for application for obtain- 
ing ita and the conditions under which permits could be ted. The ratio 
of judgment is, as already pointed out, what appears earlier at p. 387, viz., 
that a discretion is conferred upor an authority under an Aot to carry out the policy 
of the Act, and if he fafls to carry out that policy, then he is not exercising that power 
and there is an abuse of that power. 


1 [1955] 1 8.C.R. 390. ` 
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. There is å decision of a division bench of this Court which has considered both 
these Supreme Court judgments and the decision is reported in Natvarlal Ambalol v. 
Bombay State, In that case Mr. Justice Dixit and Mr. Justice Vyas had to consider 
r. 62A of the rules framed under the Drugs Act and that rule was im the following 
terms : 

‘Restricted licenses in Forms 20A or 21A shall be issued subject to the discretion of the 
licensing authority, to dealers or persons in respect of drugs whose sele does not require the 
supervision of a qualified person.” 

The discretion was, a8 will be noticed, in very wide terms and the learned Judges 
held that : 

‘(Where a law conferred upon an authority unfettered, absolute and uncontrolled discretion, 
the law would be bad, where the question of policy underlying the law is not involved. If, on 
the other hand, the questian is one of policy underlying the law as to how the law is to be 
enforced, anc as to how the provisions of the Act are to be carried out, then a discretion, be it 
unfettered, uncontrolled and absolute, is not bad.” 


In view of this, what we have now to find is whether there is a policy of law under- 
lying the Municipal Aot which policy was to be carried out by the provision conferring 
disoretion upon the Municipal Commissioner to issue licenses under s. 376. It will 
be noticed that in the Bombay High Court judgment it is clearly stated that however 
unfettered, absolute and unoontrolled the discretion might be, so long as it involved 
a policy underlying the law and it was necessary for carrying out the law, that 
discretion could not be held to be invalid. 

Mr. Patel wanted to rely on a judgment ofa dee Judge of the Madras High Court. 
where that learned Judge construed s. 249 (1) of the District Municipal Act, which 
according to Mr. Patel is almost indentical in terms with the section which we have 
got to consider, and that learned Judge held that the section was invalid in view 
of Dworka Prasad’s case. We have not permitted Mr. Patel to cite this decision 
because it is not reported in the authorised series. It is reported in (1955) MI 
Madras Law Journal 684, and as that is not an authorised publication, we did not 
wish to avail ourselves of the benefit of the reasoning of that (earned Judge. But in 
any view of the case we are bound by the decision gf a division bench of our own 
Court to which reference has been made, and with very great respect, if the learned 
Judge has taken a contrary view, then we must dissent from that judgment. But 
we can express no opinion as to the reasons which led the learned Judge to c8me to 
that conclusion as we have not had the benefit of reading that ju ent. 

Turning to the Municipal Act to discover the policy whioh ir to be offectuated 
by the exercise of the discretion and the issuing or withholding of licences, the Aot 
itself, as the preamble points out, was passed to ensure a better municipal govern- 
ment in the cities of Ahmedabad and Poona, and it cannot be disputed that municipal 
government must be carried on in order to ensure to the residents health, safety 
and. freedom from ,annoyance. The better the municipal government the wider 
Would be its activ ties and a municipal government may go further and try to 
beautify the oity and to give to the residenta refined surroundifgs and even look 
after ita cultural interests. Therefore, it is very difficult to say that any aativity 
of the municipality in the interest of the residents would not be within the ambit 
of the Aot. Chapter VI of the Act deals with obligatory and discretionary duties 
of the Corporation and sub-s. (10) of s. 68 provides for the regulation and abate- 
ment of ofeneive and dangerous trades or practices, and sub-s. (16) provides for 
the reclamation of unhealthy localities, the removal of noxious vegetation and 
generally the abatement of all nuisances; and as pointed out by Mr. Seervai “nuisance” 
has been very widely defined in s. 2(40) as including any act, omission, place or 
thing which causes or is likely to cause injury, danger, Snnoyance or offence 
to the sense of sight, smell or hearing or which is or may be dangerous to life or 
injurious to`health or property. Therefore, it would be an obligatory duty of the 
Corporation to prevent any activity which is likely to be dangerous to the life 
or property of the residents, or to put it in a different language, to regulate every 
activity in such a manne: as not to cause any danger to the health or property of 


1 (1955) 58 Bom, L. R. 3321. 
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the residents. . It is a matter of common ee that stocking of timber does 
lead to fire b out and causing bouring properties, and there- 
fore in regulating stookmg of a comm Me WwW is likely to cause damage, the 
municipality would really be exercising its eles y fanction, and when, as already 
pointed out, in the statutory rules timber was included as an article to which s. 376 
applied, the Legislature clearly indicated that timber was a commodity, the business 
in which could not be permitted in an uncontrolled manner and that business in timber 


should be ted and for that purpose a licence should be issued to a timber 
merchant. erefore, in issuing a license or withholding a licence the Municipal 
Commissioner is effectuating the policy of the law which is to te all businesses 


whioh are likely to be a nuisance in the wide sense in which t word is defined -- 


in the Act. It is also pointed out that under s. 458 power is conferred upon the 
Corporation to make by-laws and one of the topics on w whioh a by-law can be mado is 
indicated in ol. (20) and which is 

“tbe control and supervision of all premises used for any of the purposes mentiofied in section 
876 and of all trades and manufactures carried an thereon and the presoribing and regulating of 
the construction, dimensions, ventilation, lighting, cleansing, dramage and water-supply of 
any such premises,” 
and it is pointed out that this power is conferred to effectuate the same policy which 
underlies the oonferment of power upon the Municipal Commissioner under s8. 376. 
Again, attention is drawn to s. 458 (4 40) which is 

“Tegulating and prohibiting the stocking of inflammable materials and of the lighting of 
fires in any specified partion of the city.” 

Our attention was also drawn by Mr. Seervai to various provisions of the Act 
whioh go to show that the Municipal Commissioner does not possess dictatorial 
powers which he can exercise without any oontrol or restriction. Under the law 
the Municipal Commissioner is the highest executive officer of the Municipalit 
the government of the Municipality is vested in the Municipal Corporation. Atten- 
tion is drawn to s. 71 under which the Corporation may require the Commissioner 
to furnish a report by himself or to obtain from any officer subordinate to him and 
furnish, with own remarks thereon, a report upon any subject conoe sages a 
connected with the administration of this Act or the municipal government 
oity, and what is said is that although the statutory power of issuing licences is 
confefred upon the Municipal Commissioner by law, the lioy followed by him 
in issuing or -withholding permits could be supervised y the Oorporation by 

ing for reports, by having a debate, and by criticising hia action. The Corpora- 
tion, being œ representative body, could be approached by any voter whose rights 
were prejudicially affected by any action on the part of the Municipal Commissioner. 
It is also pointed out that the State Government also exercises control over both 
the Corporation and the Commissioner under s. 451 in respeot of orders which are 
tira vires and also orders which are likely to lead to a breach of the peace or to 
cause injury or annoyance to the public or to any olas or body of persons, and 
what is said is that looking to the scheme of the Act, although the Municipal Commis- 
sioner is constituted the highest executive authority, he is in a sense (eine 
to the Corporation and he cannot exercise any of his powers without 
himself to the constant and continuous oriticism of the Municipal eae 

In our opinion, therefore, s. 376 does not constitute an unreasonable restriction 
upon the tal right of the petitioner to oarry on his business which has 
been granted to him under srt. 19 of the Constitution. e As the challenge has boen 
imited to this question, the petition must fail and is dismiseed with costs. 


The other petitions are also dismissed with ooste. 
Petition dismissed 
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Before the Hon'ble Mr. M. O. Chagla, Ohief Justice, Mr. Justios Gajendragadkar and 
Mr. Justice Vyas. 
KARSON RAMJI CHAWDA v. PANIBAI KARSON OHAWDA.* 
Criminal Procedure Code (Act V of 1898), Sec. £88—Acoused failing to comply with order passed 
under s. 488 (1) for payment of mainisenance—Default in payment for four monthse— Magistrate, 
on application wndor s. 488 (3), sentencing acoused to tmprisonment for Afteen days in respect 
of each month of defauli—- Whether Magistrate had jurisdiction to sentence acoused to two months 
- —Whether iseus of warrant wider s. 488 a condition precedent to jurisdiction af Magisirats to 
impose sentence. 

The power of the Magistrate to sentence a person under s. 488(3) of the Criminal Procedure 
Code, 1898, is nob dependant upon the issue of a warrant. The power of the Magistrate 
is in respbot of the whole or any part of each manth’s allowance remaining unpaid to sentence 
the applicant for a term nob exceeding one month. 

. The accused failed to comply with an order for maintenance passed against him by a 
Magistrate under s. 488 (1) of the Criminal Procedure Code, 1898, and’ the wife made an 
application that there was default in the payment for four months, The’ Magistrate issued 
& warrant but rt could not be executed as the accused had no property. The wife then 
applied under s. 488 (3) of the Code and on that apploation the Magistrate passed an 
order sentencing the acoused to imprisonment for fifteen days in respect of each month for 
which the allowance remained unpaid. The accused in challenging the sentence contended 
that the Magistrate in passing the sentence for two months had exceeded the jurisdiction 
conferred upon him under s. 488 (3) as the sentence which could be inflicted by the Magistrate 
in respect of one warrant issued could only be one month and not exceeding one manth :— 

' Held, that as under s. 488 (3) the power of the Magistrate to sentence a person is 
independent of the power to issue a warrant and as the power to sentence is for the whole 
or any part of each month’s allowance remaining unpaid after the execution of the warrant 
to imprisonment for a term not exceeding one month, the Magistrate was right in the 
order that he had passed against the accused. 

Queen—Emopress v. Pandu Mahadu). overruled. - 

Emperor v. Bani, Allapichat Rawuthar v. Mohidin Bib and King-Bmperor v. Budhoot, 

referred to. i 


Ona Karson (petitioner) was ordered by the Magistrate on October 22, 1d54, to 
pay maintenance to his wife Panibai (opponent) amounting to Rs. 30 per month 
and maintenance to his daughter Tara amounting to Re. 25 per month. The peti- 
tioner remained in arrears of maintenance from November 10, 1954, to March 10, 
1955, which came to Rs. 220. The nent, thereupon, on May 16, 1955, got a 
warrant of attachment issued for NE AR of the petitioner’s property but it could 
not be executed as the petitioner had no property. On July 12, 1955, the opponent 
applied to the Magistrate under s. 488 (3) of the Criminal Procedure Code, 1898, for 
sentencing the petitioner to imprisonment, and the Magistrate, on December 15, 
1955, passed the following order :— l 

"I therefore sentence him to undergo simple imprisonment for two weeks for non-payment 
of arrears of each month i.e. eight weaks in all.” 

The petitioner applied in revision to the High Court. The application was heard 
by a bench composed of Bavdekar and Desai JJ. who refi it to a full bench. 
Bavdekar J. on June 14, „1956, delivered the following referring judgment :— 


BavpaKaz J. The applicant in this case was ordered by the Magistrate on October 
22, 1954, to pay maintenance to his wife amounting to Rs. 80 per month and main- 
tenance to his daughter amounting to Re. 25 per month. The first month’s main- 
tenance payable under the order was to be paid on November 10,1954. The 


*Decided, December 14, 1956. Criminal of 1955. ° 
Revision Application No. 11 of 1956, from the 1 (1885) Unreporféd Cr. C. 801. 
orders of conviction and sentence passed T 2 1686) an 750, F.B. 
V. M. Gehani, Presidency te, 16 3 eae I.L.R. 20 Mad. 8. 
Court, Esplanade, Bombey, in No. 70/N 4 [1949] Nag. 230. 
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applicant failed to pay four months’ maintenance, when on November 14, the wife 
made an application for arrears of maintenance and a warrant was issued on May 16, 
1955. 

It appears that before that warrant was issued, the applicant himself made an 
application saying that he was unable to pay maintenance and asking that the old 
pda should be varied. The learned Magistrate dismissed the said application 
holding that he was able to pay maintenance because he admitted that he had 
continued to maintain his mirtrees, and if he could maintain his mistress, he could 
pay maintenance to his own wife and child. The warrant was issued after this 
application was dismissed. The warrant was not executed because no property 
from which its amount oould be recovered was found. Thereafter the wife made 
an application under s. 488 (3) for an order under that seotion for sentencing the . 
applicant to imprisonment, and the Magistrate has made an order sentencing the 
epee to imprisonment for a term of 15 days in respect of each month for which 

allowance remained unpaid. i 

The applicant has oome in revision and there is no substance on the first point 
which has been made on his behalf that he had sufficient cause for not obeying 
the learned Magistrate’s orders. The only cause which the applicant mado was 
that he was not in a position to pay. o learned Magistrate, however, remarked 
that if the applicant could maintain a mistress, he could maintain his own wife and 
child. It is said that the Magistrate was not oorrect that the applicant was main- 
taining his mistress because his ts ara maintaining the who is supposed 
to be his mistress as a maid the maid so to speak provided the applicant’ with 
sexual servioes for the same remuneration. We do not find anything in the original 
application which could support this contention. Even when-the applicant went to 
tha lamno Magistrate asking him to vary his original order in whioh it was men- 
tioned that he was maintaining a mistreæ, he did not make the complaint that he 
was not in a position to pay maintenance to hie own wife and child and it was not 
correct to say that he was maintaining a mistress. It is obvious, therefore, that 
there is no force in the contention that the applicant is not able to maintain his 
wife. He has, therefore, no sufficient cause. 

The difficulty, however, is created in regard to the quantum of imprisonment, 
which could be awarded to the applicant because of a decision of this Court in 
Quesn-Empress v. Pandu Mahadu. which followed the decision m Queen- 
Empfess v. Narain.? The view which was taken in thir oase was that if there 
was any warrant issued in respect of more than one month’s arrears, the sentence 
which could be awarded in r t ot tho arrears in respeot of whioh the warrant 
had been issued could only one month. This case was devidad apparently 
under the Code of 1882, the wording of which is the same as the wording of the 
present Code. The Madras High Court pointed out, however, in the case o Alapi- 
choi Ravuthar v. Mohidin Bibi,’ that s. 316 of Code 186] ran: 


“The Magistrate may, for every breach of the order by warrant, direct the amount due 
to be levied in the manner provided for levying fines; or may order such person to be imprisoned 
with or without hard labour for any term not exceeding one month.” l 
The present Code says as the Code of 1882: 

“any such Magistrate may, for every breach of the order, issue a warrant for levying the 
amount due in manner hereinbefore provided for levying fines, and may sentence such person, 
for the whole or any part of each month’s allowance remaining unpaid after the execution of the 
warrant, to imprisonment for a term which may extend to one month or until payment if 
sooner made.” j 

Their Lorships of the Madras High Court pointed out that the Legiala ture special] 
related the sentence of imprisonment which could be awarded by the Magistrate to 
the whole or part of each month’s allowance instead of relating it as the Code of 
1861 did to every breach of the order, and the words “‘for the whole or any part of 
each month’s allowance” would be unmeaning if they were to hold that the view 
whioh could be takea under the Code of 1861 was persisted in by the Legislature 


1 1837} U. Cr. Cas. 801. 3 (1896) I. L. R. 20 Mad. 8, 
2 (1887) I.L. R. 9 All 340. : : ; 
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in the Code of 1882 in spite of the introduction of the words “for the whole or any 
part of each month’s allowarn.” 

With respect we are in agreement. with this view, but inasmuch as the case reported 
in 1895, Ratanlal’s U rted Cases, p. 801, is binding on us and eyen though the 
case is upon the Code of 1882, there is no difference in the language so far as the 
present point is concerned between the Code of 1882 and the present Code, the 
matter should be referred to a full bench. 

The question we refer to them is whether the maximum sentence which may be 
imposed under s. 488(3) is one month (1) when only one warrant is issued for past 
arrears (2) in other cases of a longer term may be imposed at the rate of one month's 
imprisonment for each month’s or part of month’s arrears remaining unsatisfied f 

e do not say that because such a sentence can be imposed under the law, it will 
necessarily be imposed. That must depend upon the facta of the particular case. 


The application was heard by a full bench composed’of Chagla C.J. and Gajan- 
and Vyas JJ. 


A. Q. Kotwal, for the applicant. 
N. A. Solkar, for the opponent. 
Y. V. Chandrachud, Assistant Government Pleader, for the State. 


CmaaLa C.J. The petitioner in this case was ordered by the Magistrate to pay 
maintenance to his wife amounting to Rs. 30 per month and maintenance to his 
daughter amounting to Rs. 25 per month. The applicant made a default and failed 
to comply with this order. e wife made an application that there had been a 
default in the payment for four months. The Magistrate issued a warrant and the 
warrant could not be executed as the applicant had no property. The wife then 
made an application under s. 488(3) and on that application the Magistrate passed. 
an order sentencing the applicant to be imprisoned ‘i a term of 15 days in respect of 
each month for which the allowance remained unpaid. 

This sentence has been challenged on tho ground that in passing the sentence for 
two months, the Magistrate exceeded the juriediction conferred upon him under s8. 488 
(3). The matter came oa Mr. Justice Bavdekar and Mr. Justice Desai and 
they referred it to a full bench as they felt that they were bound by an unreported 
decision of a division bench of this Court reported in Queen-Empress v. Pandu Mahodut. 
The contention urged by Mr. Kotwal on behalf of the applicant is that in respect 
of one warrant issued, the sentence which can be inflicted by the Magistrate can 
only be one month and not exceeding one month. Now, turning to the sub-section: 

“Tf any person so ordered fails without sufficient cause to comply with the order, any such 
Magistrate may, for every breach of the order, issue a warrant for levying the amount due in 
manner hereinbefore provided for levying fines, and may sentence such person, for the whole 
or any part of each month’s allowance remaining unpaid after the execution of the warrant, 
to imprisonment for a term which may extend to one month or until payment if sooner made :” 
Therefore, this sub-section confers upon the Magistrate two independent powers, 
one to issue a warrant which has to be executed in the manner laid down in the 
sub-section and the other to sentence the person also in the manner laid down in 
the sub-section. The fallacy underlying Mr. Kotwal’s argument is that the sentence 
follows upon the issue of a warrant. t is pot the section. The power of the 
Magistrate to sentence the applicant is not dependent upon the issue of the warrant, 
or in other words the issue of the warrant is not a condition precedent to the juris- 
diction of the Magistrate to,sentence the applicant. Therefore, if we read the provi- 
sion with regard to the power of the Magistrate to sertence the applicant inde- 

tly of the power to issue the warrant, it is clear that the power to sentence is 

or the whole or any part of each month’s allowance remainingeunpsid after the exe- 
oution of the warrant to imprisonment for a term which may extend to one month 
or until payment if sooner made. Now these words olearly lay down the power of 
the Magistrate. The power of the Magistrate is in respect of whole or any part of 
each month’s allowanoe remainirg unpaid to sentenoe the applicant for a term not 
exceeding one month, Now, the view taken in this unreported judgment was based, 


1 (1895) Unreported Cr. O. 801. 
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wjth respect, on the assumption with which we have just dealt that a separate 
warrant should issue for pa ack separate monthly defanlt and when that is done, the 
maximum punishment can be one month’s imprisonment. This view proceeds on 
the basis that whenever there is a default, a warrant has to be issued and the Magis- 
trate must proceed to sentence the applicant after the warrant has been issued. 
With respect, there is no warrant for this view and this decision was based on a judg* 
meant of the Allahabad High Court reported in Queen-Empress v. Narain, The 
Allahabad High Court since then in a full bench has oome to a contrary conclusion 
(500 Emperor v. Beni}. Mr. Ohandrachud has also drawn our attention to the 
judgments in AWapichai Ravuthar v. Mohidin Brbt®, and in King-Emperor v. Budhoo,* 
which have also taken the same view and, according to the Allahabad High Court, 
presumably the decision in Bhiku Khan v. Zahuran® is also to the same effect. It 
may also be pointed out that the history of thissection also su a the view that 
we have taken. In the Code of 1861, the section ran in the fo 


erie MAAT, ik erary broadho ithe ardar Dy samen, dioni the ations anise he 

levied in the manner provided for levying fines; or may order such person to be imprisoned 
with or without hard labour for any term not exceeding one month,” 
When the Code was amended in 1882, the words substituted were the same as in the 
Oode of 1898. 

In our opinion, therefore, the learned Magistrate was right in the order that he 
passed. The result is the application fails and must be dismissed. The applic ant 
to surrender to his bail. 


Application dismissed. 


Before the Hon'ble Mr. M. O. Ohagla, Chief Justice, Mr. Justice Gajendragadkar 
and Mr. Justice Vyas. 


MAGANLAL PRAGJIBHAI SEEDSMAN v. THE STATE OF BOMBAY*. 


Bombay Monay-lenders Act (Bom. XX XI of 1947), Secs. 35, 2(6) & (12)}—Moneytondor charging 
compound interest on loan advanced by him at rats of iwelvs per cont. presoribed wnder s. 25 
—Whather money-lender has contravened provisions of Act. 

The accused, a money-lender, was convicted for having charged mterest on the loan 
gpivanced by him at & rete higher than the rate of twelve per cent. prescribed under s. 25 
of the Bombay Monsy-lenders Act, 1M6. What the accused had purported to do was 
thet he had added interest to the principal advanced by him and in the next year charged 
twelve per cent. interest not merely on the loan actually advanced by him but on the loan 
plus the interest which had accumulated on that loan. The accused contended that he had 
not contravened the provisions of the Act mMasmuch as what he did was to charge compound 
interest at the rate mentioned in the Act. On the question whether it was open to the 
accused to charge interest, even though he chose to call it compound interest, at a rate 
exceeding the rate laid down under s. 25 +— 

Held, that under the Act if a money-lender charges anything more than the loan actually 
advanced by him, that constitutes interest by whatever name it may be called, and the 
only additional amount he is entitled to charge the person to whom he has loaned the 
money is an amount which would result in that amount bearing to the principal a ratio 
which will not exceed the rate of interest fired under the Act, and 


1 (1887) I. L. R. 9 All. 240. i in Oriminal Case No. 2177 of 1955. 

2 | All 750, F.B. +The relevant clauses of s. 2 are as under :— 
8 1896) T. L. R. 20 Mad. 8. “(6) ‘Intertst” includes any sum, 

4 949] Nag. 280. whatever name called, in excess of the prin- 
5 1807) L L. R. 35 Cal. 291. cipal paid or payable to a money-lender in 
s 


Decembere 18, 1956. Criminal consideration of or otherwise in respect ofa 
Revision Application No. 509 of 1956 (with loan, but does not include any sum lawfully 
Criminal Revision Application No. 600 of charged by a money-lender for or on account 
1956), from the arder of dismissal passed by of costs, or accordance 
N. M. Miabhoy, Sessions Judge Baroda, with the set es Ter a Reape 
in Criminal Revision eApplication No. 91 of law for e time being in force ; 

1955, against the orders of oonvictzon and (12) “Principal” means in relation to a loan 
sentence passed by B. H. Mehta, Judicial the amount actually advanced to the debtor.” 
Magistrate, First Class, Fourth Court, Baroda, 
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that as the accused had charged to the person to wham the loan was advanced an amount 
in exoceas of twelve per cent. interest, he had contravened the provisions of the Act. 


' The mischief that the Bombay Money-lenders Act, 1946, aims at is the mischief of the 
money-lender charging more than twelve per cent. interest on the loan advanced by him 
to the person in need of the loan. Therefore, all that the Court has got to do is to find 
out what was the actual loan advanced by the moansy-lender, then ascertain what is the 
amount he has charged ii excess of that loan, and if that excess amount bears to the loan 
‘a ratio higher than the rate of interest prescribed under s. 25 of the Act, the money-lender 
comes within ths mischief of the Act. 

One Maganlal (accused) who was carrying on money-lending business at Baroda 
under a licence granted under the Bombay Money-lenders Act, 1946, was charged 
under 8. 34 read with s. 25 (2) of the Aot, on the allegation that he had charged 
nine annas as compound interest. The trying Magistrate convicted the accused 
of the offence and sentenced him to pey a of twenty five rupees, observing in 
his judgment, as follows :— 

“According to s. 2(12) of the Bombay Monsy-lenders Act, 1946, ‘principal’ means in rela- 
tion to a loan the amount actually advanced to a debtor. It is provided in a. 2 (6) of the said 
Act that ‘interest’ includes any sum by whatsoever name called in excess of the principal paid 
or payable to a monsy-lender in congideration of or otherwise in respect of a loan. The question 
that arises far determination is whether it is permissible in case of default in payment of interest 
to convert and treat the arrears of interest as principal for the purpose of charging interest 
thereon. The definitions of the terms ‘interest’ and ‘loan’ ahow that the interest oan be charged 
on the amount actually advanced. Accumulated interest can in no sense be called the amount 
actually advanced as contemplated by the Act and as such, interest on accumulated interest 
cannot be charged even though the parties may have agreed to do so. Interest as such oan only 
be charged.on and in respect of the ‘principal’ or the amount actually advanced as defined 
under the Act. Hence interest cannot be charged on accumulated interest under the Act. 

An analysis of farm 5, made under r. 10 of the Bombay Money-lenders Rules, 1947, 
also leads to the same conclusion. The said form relates to a ‘Ledger Account’ which a money 
lender is required to mamtain. The column 2 in this form requires principal amount borrowed 
or debited to be entered. The definitian of principal mdicates that only the amount actually 
advanced to a debtor can be entered in this column. Accumulated interest converted into 
principal cannot be entered in this column. The columns 8, 9 and 10 which relate to the 
details of calculation of interest makes the matter more clear. Interest is to be calculated on 
principal due and not on, interest due though interest may be actually due and outstanding. 

From tbe above discussion it appears that the Act contemplates and allows only simple 
interest. Any agreement to the contrary to charge compound interest will be void under the 
provisions of the Act. I, therefore, came to the conclusion that the accused has committed an 
offence under s. 25(2) read with s. 34 of the Bombay Money-lenders Act, 1946.” i 

The acoused applied in revision to the Sessions Judge who dismissed the spplica- 
tion on January 30, 1956. ‘The accused applied in revision to the High Court. The 
application was heard along with another similar application by a full bench composed 
of Chagla O. J. and Gajendragadkar and Vyas Jd. 


M. M. Thakkar, for the petitioner. 
H. M. Chokn, Government Pleader, for the opponent. 


Coacua C. J. The question that this full bench has to oonsider lies in a very 
narrow compass and in our opinion is capable only of one answer. A money-lender 
was convicted for having Interest onthe loan advapoed by him at arate higher 
than the rate prescribed b vernment under s. 25 of the Bombay Moaney-lenders 
‘Act. The rate presori is 12 per cent. His contention was that he was not 
contravening the provisions of the Act inasmuch as what he was doing was - 
ing compound interest at the rate mentioned in the Act. What he rted to 
was that he added interest to the principal advanced by him and in the next year 
he charged 12 per cent. interest not merely on the loan actually advanced by him 
but on the loan plus the interest which had acoufnulated on that loan, and the 

ion that falls to be considered by us is whether it is open to a money-lender to 
chargo interest, even though he chooses to oall it compound interest, at a rate exceed- 
ing the rate laid down by the Legislature under s. 25. 
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.Now, under the Money-lenders Act both “interest” and “principal” are defined 
and looking at these two definitions it is clear that if a money-lender charges any- 
thing more than the loan actually advanoed by him, that oonstitutes irterest by 
whatever name it may he called, and the only additional amount he is entitled to 
charge the person to whom he has loaned the money is an amount which would 
result in that amount bearing to the principal a ratio which will not exceed the rafe 
of interest fixed by Government r the Act. Mr. Thakkar’s contention is that 
there is nothing in the Act which prohibits the chargmg of compound interest. 
What he urges is that if the rate of interest is fixed at 12 per oent., then it is open 
to the money-lender to charge simple interest at the rate of 12 per oent. or compound 
interest at the rate of 12 per cent., and what he points out to us is that we must find 
a prohibition in the Act itself preventing the money-lender charging compound 
interest at the rate of 12 per cant. before we oan hold the money-lender guilty 
on the facts. In our opinion, that is an entirely erroneous way to consider the 
Various provisions of the Act. The Act does not speak either of simple o» compound 
interest. The mischief that the Act aims at is the misohief of the money-lender 
charging more than 12 per cent. interest on the loan advanced by him to the person 
in need of the loan. Therefore, all that the Court has got to do is to find out what 
was the actual loan advanced by the money-lender, then ascertain what is the amount 
he has charged in excess of that loan, and if that excess amount bears to the loan 
a ratio ne than the rate of interest prescribed under s. 25, the money-lender 
comes within the mischief of the Act. In this particular case we are dealing with 
there is no dispute that if that prina ip le were to be adopted, the money-lender has 
charged to the person to whom the loan was advanoed an amount in excess of 12 
per cent. interest calculated m the manner suggested by us. 


The result is that the conviction will be confirmed and the rule di 
The same result follows in Criminal Revision Application No. 600 of 1966. 


Conviction confirmed : Rule discharged. 


CRIMINAL APPELLATE. 


e Before Mr. Justice Dizctt and Mr. Justice Vyas. 


STATE v. NARSING LINGO DESHPANDE.* 

Bombay Prevention of Adulteration Act (Bom. V of 1925), Sec. 4 (1)(a)(b), (2) 
(a)(b)—Bombay Prevention of Adulterahon of Articles of Food Rules, R. 6(B)(ix)— 
Matter or ingredient added to article of food and “injurious to health”, what is, to 
constitute offence under s. 4—Whether proviso to s. 4(2) attracted where gist of 
offence Hes only in presence of alcohol extract less than 25 per cent. tn solvent whose 
strength ts 90 per cent. alcohol. 


In order that an offence under s. 4 of the Bombay Prevention of Adulteration Act, 
1925, may be committed, it is not sufficient that the matter or ingredient which is 
added to or mixed with an article of food should be injurious to health merely in the 
abstract. Whether a matter or ingredient is injurious to health or not must be con- 
strued in the context of the quantity thereof, which may be found added to or mixed 
with an article of food, when the said article of food is used for its normal consump- 
tion. Therefore, the rehsonable construction which should be put upon the words 
“injurious to health” in cls. (a) and (b) of the proviso to s. 4(2) of the Act, is whether 
the quantity of the matter or ingredient which is added to or mixed with an article 
of food is inJuricus to health, when the said article of food is consumed in its normal 
quantity. 

The proviso to s. 4(2) of the Bombay Prevention of AdulHeration Act, 1925, will not 
be attracted where there is no addition of a matter or ingredient to, or no mixture of 
a matter or ingfedient with, or no abstraction of a matter or ingredient from, an 


* Decided, October 1, 1956. Ace GU apse ras by H. D. Dewalia, Judicial Magistrate 
No. 114 of 1956, from the order of Class, Belgaum, in Case No' 48 of 1955 
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article of food. Therefore if the alcohol extract in asafoetida, in a solvent containmg 
90 per cent alcohol is leas than 25 per cent, that circumstance alone would be 
sufficient to give rise to a presumption under r. 6(B)(ix) of the Bombay Prevention 
of Adulteration of Articles of Food Rules, that the asafoetida concepned was not of 
the nature, substance or quality which it purported to be and the sale of such asafoet- 
ida or the exposure of it for sale would be an offence under cL (a) or cL (b), as the 
case may be, of s. 4({1) of the Act. 


The facts appear in the Judgment. 


V. S. Desai, Assistant Government Pleader, for the appellant. 
V. B. Ganatra, for the respondent-accused. 


Vyas J. This is an appeal from a judgment of the Judicial Magistrate, First 
Class, Belgaum City, acquitting the respondent who was charged with having 
committed ‘offences under cls. (a) and (b) of subs. (1) of s. 4 of the Bombay 
Prevention of Adulteration Act, 1925. 

The facts of the case which led to the prosecution of the respondent under 
els. (a) and (b) of subs. (1) of s. 4 of the Bombay Prevention of Adulteration 
Act, 1925, were stated by me in the interlocutory judgment which this Court 
delivered on April 10, 1956. A sample of asafoetida, which was sold by the 
respondent to the Food Inspector on November 26, 1954, was sent to the Public 
Analyst for examination. It was found to contain alcohol extract which was 
13.95 per cent. and foreign matters, namely, gum and woody fibres. One of 
its contents was also a dye called ‘‘Moetanil Yellow’’. The Public Analyst is- 
sued a certificate accordingly. 

So far as the discovery of gum and woody fibres in the asafoetida was con- 
cerned, the contention of the respondent was that the asafoetida, which was 
sold by him, was a compound asafoetida and that the presence of gum and 
woody fibres in the compound asafoetida would not by itself make the sale of 
such asafoetida amount to an offence under subs. (1) of s. 4 of the Bombay 
Prevention of Adulteration Act. For the purpose of this appeal, the Court 
assumed that this contention of the respondent might be a true contention. So, 
the points upon which the decision of this appeal turned were: 

(1) the alcohol extract in the article sold by the respondent to the eFood 
Inspector was 18.95 per cent. instead of the minimum 25 per cent; 

(2) the article sold by the respondent contained a dye called ‘‘Metanil Yel- 
low’’, the contention of the prosecution being that this dye is injurious to 
health ; 
and accordingly we sent down the following issues for determination by the 
learned Magistrate : 

“(1) What was the strength of the solvent in which the alcohol extract discovered 
was 13.95 per cent? 

(2) What was the percentage of the dye known as Metanil Yellow which was added 
to the asafoetida which was sold by the respondent to the Food Inspector? 

(83) What quantity of the abovementioned ingredient, namely Metanil Yellow, would 
be injurious to health when found in the quantity of asafoetida which is used for normal 
consumption?” 

The provisions of law material to the decision of this appeal are to be found 
in r. 6(B) (iz) of the rulés framed under the Bombay Prevention of Adultera- 
tion Act, 1925, cls. (a) and (b) of subs. (1) of s. 4 of the Bombay Prevention 
of Adulteration Act, 1925, and cls. (a) and (b) of the proviso contained in sub- 
s. (2) of a. 4 of the Act. Rule 6(B)(iz) of the rules framed under the Act 
lays down : 

“Asnfoetida, in which the ash exceeds 20 per cent. the extract soluble in 90 per cant. 
alcohol is less than 25 per cent. and in which there fs the presence of colophony resin, 
galbanum resin, ammoniacum resin or any other forelgn resin detected, shall be presumed, 
until the contrary is proved, to be not of the nature, substance or quality which it 
purports to be.” 
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Clause (a) of sub-s. (1) of s. 4 of the Bombay Prevention of Adulteration Act, 
1925, provides: 

“Any person who sells or causes to be sold or offers for sale to the prejudice of the 
purchaser any article of food which is not of the nature, substance or quality demanded 
by or on behalf of the purchaser, shall on conviction be punished” with imprisonment 
according as the offence is a first or a second offence. . 
Clause (b) of sub-s. (1) of s. 4 says: 

“Any person who manufactures or offers, keeps or exposes for sale any article of 
food which is not of the nature, substance or quality which it purports to be” shall be 
similarly punished. 

The proviso contained in sub-s. (2) of s. 4 of the Act reads as follows: 

“Provided that no offence shall be deemed to have been committed under this section 
(section 4) in the following cases, that is to say— 

(a) where any matter or ingredient not injurious to health has been added to the 
article of food because such matter or ingredient is required for the production or pre- 
paration thereof as an article of commerce in a state fit for carriage or consumption and 
not fraudulently to increase the bulk, weight or measure of the food or conceal the 
inferior quality thereof; 

(b) where any matter or ingredient not injurious to health has been added to or 
mixed with or abstracted from any article of food, before the sale thereof, the seller 
has brought to the notice of the purchaser, by means of a label conforming to much 
conditions as may be prescribed by rules in this behalf, etc.” 

Now, it is clear that cls. (a) and (b) of the proviso, which is contained in 
sub-8. (2) of s. 4, speak of an addition of a matter or ingredient to, or mixture 
of a matter or ingredient with, or abstraction of a matter or ingredient from, 
an article of food. It is clear, therefore, that the proviso will not be attracted 
where there is no addition of a matter or ingredient to, or no mixture of a 
matter or ingredient with, or no abstraction of a matter or ingredient from, an 
article of food. The proviso will not be attracted where the gist of the offence 
lies only in the presence of an alcohol extract leas than 25 per cent. in a sol- 
vent whose strength is 90 per cent. alcohol. Therefore, if the alcohol extract, 
in a solvent containing 90 per cent. alcohol, is less than 25 per cent., that cir- 
cumstance alone would be sufficient to give rise to a presumption that the asa- 
foetffa concerned was not of the nature, substance or quality which it purport- 
ed to be [vide r. 6(B) (#z)] and the sale of such asafoetida or the exposure 
of it for sale would be an offence under cl. (a) or cl. (b), as the case may be, 
of sub-s. (1) of 6. 4. 

The proviso contained in sub-s. (2) of s. 4, to which I have just referred. 
speaks of certain conditions under which a matter or ingredient may be added 
to or mixed with an article of food without the said addition or mixture amount- 
ing to an offence under s. 4; and one af the conditions is that the matter or the 
Ingredient to be added to an article of food or mixed with an article of food 
must not be injurious to health. Now, therefore, the question is, what is meant 
by the words ‘‘injurious to health’’ which occur in cls. (a) and (b) of the 
proviso. In our view, in order that an offence under s. 4 of the Act. may be 
committed, it is not sufficient that the matter or ingredient which is added to 
or mixed with an article of food should be injurious to health merely in the 
abstract. A drug which is labelled ‘poison’ may not be injurious to health if 
taken in prescribed quantity. On the other hand, it would be diffieult to con- 
ceive of any matter which would not be injurious to health if taken in excessive 
quantity. In the abstract, almost every substance or matter or ingredient 
would be injurious to health. Whether a matter or ingredient is injurious to 
health or not must be construed in the context of the quantity thereof, which 
may be found added to or mixed with an article of food, when the said article 
of food is used for its normal tonsumption. Therefore, the reasonable construc- 
tion, in our opinion, which should be put upon the words ‘‘injurious to health’? 
in cls. (a) and (b) of the proviso which is contained in sub-s. (2) of a 4, is 
whether the quantity of the matter or ingredient which is added to or mixed 
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with an article of food is injurious to health, when the said article of food is 
consumed in its normal quantity. There is nothing in the evidence of the 
Public- Analyst, nor in the certificate given by him, which would indicate as to 
what quantity of Metanil Yellow dye would be injurious to health when asafoe- 
tida to which it was found added was consumed in normal quantity, and what 
Yuantity of this dye was found in the asafoetida which was sold by the respond- 
ent to the Food Inspector. Unless we are in a position to know what quantity 
of ‘the dye Metanil Yellow would be injurious to health when asafoetida to 
which it was added was used for normal consumption and what quantity of 
the said dys was added to the asafoetida which was sold by the respondent to 
the Food Inspector, it would not be. possible to say in this-case whether any 
offence under cl, (a) or cl. (b) of .sub-3. (1) of s. 4 was committed by the res- 
pondent by the sale of the asafoctida to the Food Inspector or by the, exposure 
thereof for sale. It was, therefore, that we framed the issues Nos. 2 and 3, 
namely: . l 

What was the percentage of the dye known as Metanil Yelbw which was added to 
the asafoetida which was sold by the respondent to the Food Inspector? 


AND 
What quantity of the abovementioned ingredient, namely Metanil Yellow dye, would 
be injurious to health when found in the quantity of asafoetida which is used for normal 
consumption? l 
and sent them down to the learned Magistrate for the findings. 

The finding of the learned Magistrate on the first of the abovementioned is- 
sues is that the percentage of the dye ‘Metanil Yellow’ in the asafoetida, which 
was sold by the respondent to the Food Inspector, could not be ascertained for 
want of analysis. The finding on the second of the abovementioned issues is 
that the quantity of Metanil Yellow, which would be injurious to health when 
present in the quantity of asafoetida which is used for normal consumption, 
could also not be ‘ascertained. Dr. Rodd, an expert in public health and a 
medical graduate of the Bombay University, had carried out the analyms of 
the sample of ‘asafoetida which was sent to him. It may be noted that after 
the case was remanded by this Court for findings on the issues framed by us, 
Dr. Rodd did not carry out any further or fresh analysis of the article. His 
opinion in the further evidence which he gave was based on the original ana- 
lysis, as made by him, of the sample of asafootida which was sent to hih. It 
is ‘true that Dr. Rodd has stated in his evidence that even the smallest quantity 
of Metanil Yellow would be injurious as it would ‘‘have an effect upon blood 
forming system and would cause anaemia’’. According to Dr. Rodd, Metanil 
Yellow is also an irritant and may cause gastritis and inflammation of the 
stomach. It is to be remembered, however, that Dr. Rodd is unable to support 
his opinion by reference to any standard authority on the subject. The first 
‘authority referred to by Dr. Rodd in support of the opinion given by him is a 
book called ‘‘Commercial Organic Analysis, 5th edition, Vol. VI,” by Allens. 
In this book, the author merely says that one of the constituents of the dye 
Metanil Yellow is sodium salt and that sodium salt is a poisonous substance; 
but the learned author does not say what quantity of sodium salt would be 
__ injurious to health. An ingredient may be injurious to health in the abstract; 
‘but what is material for the application of s. 4 of the Act is whether the pre- 
‘gence of an ingredient, in an article of food, is injurious when the said article 
ig consumed in a quantity*which is a normal quantity for its consumption. The 
‘gscond authority upon which Dr. Rodd has relied in support of his opinion 
is a book called ‘‘Food Inspection and Analysis, IV edition’, by Albert E. 
Teach. “All that the learned author of this book says in the context of this 
subject is that the dye Metanil Yellow is one of the Azodyes and that the Aró- 
dyes are derivatives of Analine. Then the author says that this dye (Metanil 
Yellow) is ‘‘suspected to be” harmful to the antnate world. Thus, on the opi- 
nion expressed by the learned author of this book, it cannot be said that Meta- 
nil Yellow is positively harmful to the animate world. The third authority 
referred to by Dr. Rodd in support of his opinion is ‘‘A series of: publications 
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oy health and occupation, 1930 publications of Geneva.” According to the 
learned author of thee publications, Analine dyes may prove harmful to 
human body if constantly used and used for a long time. It is to be noted 
however that jn these publications no mention is made of Azodyes and much 
legs of the dye called Metanil Yellow. Dr. Rodd has next referred to r. 7 of 
the Belgaum Prevention of Adulteration of Articles of Food Rules. Rule T 
merely speaks of a presumption that substances mentioned in Sch. A are inju- 
rious to health, but the significant point is that the dye Metanil Yellow does 
not find a place amongst the articles mentioned in Sch. A. These are all the 
authorities to which Dr. Rodd has referred in support of his opinion that even 
the smallest quantity of the dye (Metanil Yellow) may prove injurious to health- 
In our opinion, none of these authorities shows conclusively that Metanil Yel- 
low is injurious to health. Even if it be assumed on the evidence of Dr. Rodd, 
unsupported as it is by any standard authority on the subject, that Metanil 
Yellow is injurious to health, even so the proviso contained in subs. (2) of 
s. 4 will not be attracted unless the presence of this dye, in the quantity of 
asafoetida which is used for normal consumption, is proved to be injurious to 
health. The prosecution has failed to prove this important point in the pre- 
gent case.. The result, therefore, is that on the evidence before us we are un- 
able to hold that the dye Metanil Yellow is injurious to health within the mean- 
ing of the proviso contained in sub-s, (2) of s. 4 of the Act 

In these circumstances, the prosecution relies upon the fact that the aleohol 
extract in this particular case was less than 25 per cent. (it was ouly 13.95 
per cent.) in a solvent whose strength was 90 per cent. alcohol. As I have 
already stated, this circumstance by itself would render the asafoetida con- 
cerned an article not of the nature, substance or ity which it purported to 
be and the sale of such asafoetida or the exposure f for sale would amount 
to an offence under cl. (a) or el. (b), as the case may be, of subs. (1) of s. 4. 

Mr. Ganatra appearing for the respondent in this case has contended before 
us that r. 6(B) (se) is a rule which speaks only of presumptions and that in 
this case we should not presume that the alcohol extract found,in the asafoe- 
tida was only 18.95 per cent. in a solvent whose strength was 90 per cent. al- 
cohol, as Dr. Rodd’s opinion is nat supported by any notes of analysis. Now, 
it is true that Dr. Rodd, when he stepped into the witness-box, did not carry 
with him the notes of analysis made by him. It is to be remembered, however, 
that he is a responsible person, an expert in public health. He is an M.B.BS. 
of the Bombay University. He has stated in his evidence that his practice in 
doing analysis in such cases is always to use a solvent whose strength is 90 per 
cent. alcòhol and we have no reason to disbelieve him. There was no reason 
why in this particular case Dr. Rodd should have departed from his usual 
practice. Therefore, although Dr. Rodd did not take with him the notes of 
analysis made by him when he stepped into the witneas-box, we do not doubt 
his evidence that the solvent used by him for determining the percentage of 
alcohol extract in the asafoetida, which was sent to him for analysis, was alcohol 
and that its strength was 90 per cent. 

Mr. Ganatra has next invited our attention to the evidence of Dr. Rodd in 
which Dr. Rodd has stated that ‘‘when is added to hing (asafoctida), its 
alcohol extract becomes less’ and Mr. Ganatra’s contention is that, since the 
lessening of the alcohol extract in asafoetida was a natural or inevitable result 
of the addition of gum to asafoetida and since it wag not a circumstance which 
would have had an independent existence of its own apart from the addition 
of gum, this would þe a case of an addition of a matter (gum) not injurious to 
health to asafoetida, an article of food, and, therefore, the proviso contained 
in sub-s. (2) of s. 4 would be attracted by the facts of this case and no offence 
under sub-s. (1) of s. 4 of the Bombay Prevention of Adulteration Act, 1925, 
could be said to haye been committed by the respondent, because of the respon- 
dent having sold asafoetida to the Food Inspector, in which the alcohol extract 
was less than 25 per cent. Mr. Ganatra, however, overlooks the fact that the 
provisions of el. (b) of the proviso cannot come into operation unless the seller 
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‘‘has brought to the notice of the purchaser, by means of a label conforming ,to 
such conditions as may be prescribed by rules in this behalf,’’ the fact that 
gum was added to or mixed with the asefoetida which was being sold or exposed 
for sale. There is no evidence in this case to show that the tespondent had 
brought to the notice of the Food Inspector by means of any Soe that 
“asafoetida which he was selling to him had gum added to it. 

in our view, Mr. Ganatra’s client cannot invoke the assistance ear cL tD) 0 ths 
Proviso contained i in subs. (2) of s. 4 of the Act. 

The result, therefore, is that as the alcohol extract in the asafoetida, which 
was sold by the respondent to the Food Inspector, was 13.95 per cent. only 
(that is, less than 25 per cent.) in a galvent whose strength was 90 per cent. 
alcohol, the asafoetida sold by the respondent to the Food Inspector was not 
of the nature, substance or quality which it purported to be. Therefore, by 
the sale of this article and by the exposure of it for sale, the respondent com- 
mitted offences under cla. (a) and (b) respectively of subs. (1) of s. 4 of the 
Act. 

We accordingly allow the appeal filed by the State of Bombay against the 
respondent’s acquittal, convict the respondent under cls. (a) and (b) of sub-. 
(1) of s. 4 and sentence him to pay a fine of Rs. 50 or in default to suffer 
rigorous imprisonment for a month. 

Appeal allowed. 


Before Mr. Justice Vyas and Mr. Justice Palnitkar. 


STATE v. ISHWARLAL CHHAGANLAL.*® 
Bombay Prevention of Aduleration Act (Bom. V of 1925), Sec. 4(3)(a)—Person selling 
article of food purchased by him under warranty that it is of nature, substance and 
quality which it purports to be—Such purchaser whether protected under s. 4(3)(a) 
if article not of nature, substance and quality it purports to be—Whether words “pur- 
chaser” and “as agent” in s. 4(3)(a) tndependent of each other. 


If a seller purchases an article of food either for himself or as agent under a warranty 
that it is of the nature, substance and quality which it purports to be, his case would 
be covered by s. 4(3)(a) of the Bombay Prevention of Adulteration Act, 192% not- 
withstanding the fact that the article may ultimately turn out to be not of the nature, 
substance and quality which it purports to be. The availability of the protection to 
the seller under the proviso to s. 4(3) of the Act is not affected by the circumstance 
whether the purchase was made by the seller for himself or as agent. 

State v. Amritlal Bhogilal,’ referred to. , 


Ons Ishwarlal Chhaganlal (accused) was a partner in a firm selling ghee at 
Surat. On April 28, 1953, the Food Inspector of the Surat Borough Munici- 
pality visited the shop of the accused’s firm and purchased from the accused 
three samples of ghee, each weighing six ounces, from three different lots. Two 
out of these three samples were found to be samples of pure ghee but the third 
one was found by the Public Analyst to be adulterated ghee containing 52.6 per 
cent. of foreign fat. On these facts the accused was prosecuted for offences 
under s. 4(1) (a) and (b) of the Bombay Prevention of Adulteration Act, 1925. 
The accused intor alta contended that he had purchased the ghee in packed ting 
which came from Mahuda And under a warranty that the ghee was of the nature, 
substance and quality which it purported to be and that he had sold the ghee to 
the Food Inspector in the same state in which he had purchased it. The trying 
Magistrate found that although the accused had purchased ghee under a war- 
ranty that it was of the nature, substance and qualitv which it purported to 


* Decided, November 12, 1956. Criminal byM. Pci igh toed e tai aag ty alah doe 


Appen No. en 1956, from the orders of First Class (Munictpadty), Surat, in Criminal 
N. M. E Sessions Case No. 36 of 1958. 

Judge, 3 Surat, Sri Appeal No. 28 of I (1953) 55 Bom. L. R. 975. 

1955, against the order of conviction passed 
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be, he had not purchased it as agent, and, therefore, the protection conferred 
by 8. 4(3) (a) of the Act did not avail him. Accordingly he found the accused 
guilty of the offences punishable under s. 4(1)(a) and (b) of the Act and 
sentenced him to pay a fine of Rs. 500, observing, in his judgment, as follows :— 

“Now, the next material point to be decided by the Court is whether the accused hase 
proved the conditions as stated in s. 4(3)(a)(b) and (c) of the sald Act satiafactorily and 
sufficiently as would absolve him from all the legal liabilities? Now looking to the 
a. 4(3) (a) of the said Act, it is quite evident that it gives protection to the agents only 
and to none else; for the wordings of the said clause are: “That the article sold was pur- 
chased or obtained as agent by him as the same in nature, substance and quality as that 
demanded by the purchaser and with a written warranty to the effect that it was of such 
nature, substance and quality’. Now looking to the words “as agent” used in the first 
line before words “by him” it becomes quite evident that the protection in question is 
given to those only, who purchase or obtain articles, as agents under particular circum- 
stances. Had the said protection been intended to protect any seller, the words “as agent” 
used in the first line before words “by him” would not have been used. In the present 
case it has not been alleged on behalf of the accused that he was acting as an agent elther 
for purchasing or obtaining the ghee in question on behalf of the purchaser. So I think 
that the defence of warranty put forth by the accused does not hold good.” 

On appeal the Sessions Judge held inter alia that the accused was protected 
by cls. (a),(b) and (c) of the proviso to s. 4(3) of the Act, and acquitted him, 
observing, in his judgment, as follows :— 

“The question for consideration is whether, in order that cl (a) may apply, it is 
necessary that the purchaser must have purchased the article as an agent and not for 
himself. The learned Assistant Public Prosecutor contended that the matter was covered 
by a direct ruling of our High Court reported in State v. Amritlal Bhogilal, 55 Bom. LR. 
975. The head-note favours the learned Assistant Public Prosecutor. However, on going 
through the whole of the ruling, I have come to the conclusion that the question of con- 
struction of cl. (a) aforesaid was not before their Lordships at all in the aforesaid case. 
The question which their Lordships were called upon to decide in the aforesaid case was 
whether the three cls. (a), (b) and (c) of the aforesaid proviso should be construed cumu- 
latively or distinctively. From the judgment reported at p. 979, it is quite clear that the 
contention which was urged before their Lordships in the aforesaid case was that the 
case of*the opponent in that case fell within the purview of cls. (b) and (c). From the 
last but one paragraph of the ruling, it is also quite clear that the opponent in that case 
did not contend that the ghee kept for sale at his shop had been purchased by him under 
a warranty. Therefore, I have no doubt whatsoever that the question from the Judgment 
which has been culled as the head-note and on which the learned Assistant Public Prose- 
cutor relies does not represent the decision of their Lordships on the aforesaid point. In 
my opinion, that pert of the judgment in which their Lordships have referred to cl. (a) 
and stated that the article should be purchased as an agent was only a quotatlon which 
their Lordships were giving from cl. (a) itself and, in my opinion, while giving the afore- 
said quotation, the words ‘or obtained’ in between the words ‘purchased as an agent’ 
have been inadvertently omitted. Therefore, in my opinion, their Lordships have not 
decided the aforesaid point which arises for decision in this case. In my humble opinion, 
the question is at large and open for decision on its merits. I have come to the conclusion 
that the words ‘as agent’ do not qualify the verb purchased but qualify the verb ‘obtained’. 
In my opinion, if the aforesaid construction, as pressed by the learned Asistant Public 
Prosecutor, were given effect to, łt would unnecessarily work*as hardship upon the pur- 
chaser. There ig no reason to believe that the Legislature intended to protect only an 
agent and nota of an article of food. The intention of the Legislature on the 
aforesald subject becomes very clear from the language used in s. 5 of the Act. That 
section prescribes penalty for a person who gives false warranty. In that connection the 
Legislature has stated as follows:— 

‘Any person who in fespect of añ article of food sold by him...gives to the purchaser 
a false warranty...’ The aforesaid language does not leave any doubt that the Legislature 
intended to protect not merely an agent but also a purchaser. Moreover, in my opinion, 
tt ig not correct to say that when an agent purchases an article he is the purchaser, ex- 
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cept, in that class of cases, when he is acting on behalf of an undisclosed principal. When 
a person purchases an article on behalf of another there Js no privity of contract between 
him and the seller and it is not correct to say that an agent is a purchaser. 

For the aforesaid reasons, I have come to the conclusion that the case of the appellant 


„is brought within the purview of the provision of s. 4, sub-s. (3).” 


The State of Bombay appealed against the order of acquittal. 


Y. H. Gumaste, Additional Assistant Government Pleader, for the State. 
Rajat Patel, with B. L. Kapadia and V. B. Patel, for the respondent. 


Vyas J. This is ana peal by the State of Bombay from a judgment of the 
learned Sessions Judge, Surat, acquitting the respondent Ishwarlal Chhaganlal 


' who was charged with having committed offences under s. 4, subs. (1), cls. 


(a) and (b) of the Bombay Prevention of Adulteration Act, 1925. It Talses 


a short question under the Bombay Prevention of Adulteration Act, 1925, 


and the question is as to the construction of the words ‘‘purchased or obtained 
as agent’ in ol. (a) of the proviso to subs, (3) of s. 4 of the Act. Do these words 
mean ‘‘purchased as agent or obtained as agent’’ or do the words ‘‘as agent’’ 
govern only the word ‘obtained’ and not the word ‘purchased’? The learned 
Sessions Judge, who has ordered the acquittal of the respondent, has held that 
the word ‘purchased’ has no relation to the words ‘‘as agent’’ and is not to be 
read in conjunction with those words. On the other hand, the State contends 
that the words ‘‘as agent’’ are referable not only to the word ‘obtained’, but 
also to the word ‘purchased’ and they are to be read with both the words ‘pur- 
chased’ and ‘obtained’. 

The above-mentioned point of law has arisen in this way: The respondent 
was charged with having sold to the Food Inspector of the Surat Borough 
Municipality, to the prejudice of the said Food Inspector, an article of food 
purporting to be pure ghee, which was not in fact of the mature, substance or 
quality which it purported to be, and having exposed the said article for sale. 
The ondent is a partner in a firm which sells ghee at Surat. It ig not dis- 
puted that on April 28, 1958, the Food Inspector of the Surat Borough Muni- 
cipality visited the shop of the respondent’s firm and purchased from the res- 
pondent three samples of ghee which were obtained in three different sets. It 
is also not disputed that two out of the three samples, which were purchased 
by the Food Inspector from the respondent, were samples of pure ghee. The 
prosecution contention is that the third sample, which was sample No. 41 and 
which was sold by the respondent to the Food Inspector, was adulterated ghee. 
It was sent to the Public Analyst, and the Public Analyst certified in respect 
of it that the Batyro Refractometer reading at 40 C was 46.5 and the Reichart 
Woolny value was 11.9. The Public Analyst further certified that the sample, 
which was submitted to him for examination, was adulterated ghee and that 
foreign fat was preæent in it to the extent of 52.6 per cent. Upon the basis of 
the above-mentioned cartificate of the Public Analyst, the State contended that 
under r. 6, subr. (B), cL (1), of the rules framed under s. 19 of the Bombay 
Prevention of Adulteration Act, 1925, a presumption should be raised against 
the respondent that the ghee sold by him to the Food ector was not of 
the nature, substance or quality which it purported to be. It was upon these 
facts that the ondeat was prosecuted for offdnces under s. 4, subs. (1), 
els. (a) and (b) of the Bombay Prevention of Adulteration Act, 1925. 


The respondent resisted the charges brought against him. He contended 
that his business was to sell ‘‘packed tins of ghee’’ p from Mehmada- 
bad, Nadiad, Mehudha and other places. He further contended that he always 
took ‘‘great care’’ to purchase pure ghee and sell it. According to him, the 
tin from which ghee was sold by him to the Food Inspegtor was purchased by 
him from Dhulabhai Shankarbhai of Mahndha. He had told Dhulabhai 
Shankarbhai that he would not enter into transactions with his firm unless 
the firm sold pure ghee to him. He contended that he had purchased the ghee 
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from Dhülabhai Shankarbhai under a warranty that the ghee was of the nature, 
substance and quality which it purported to be and that he had sold the ghee 
to the Food Inspector im the same state in which he had purchased it. He 
had yo reason to believe at the time of selling it to the Food Inspector that it 
was not of the nature, substance and quality which it purported to be. Upon, 
thege contentions, the respondent denied the charges which were brought against 
him by the State of Bombay. 

The learned Special Judicial Magistrate, First Class, Surat, found that al- 
though the respondent had purchased ghee from Dhulabhai Shankarbhai under 
a warranty that it was of the nature, substance and quality which it purported 
to be, he had not purchased it as agent and, therefore, the protection conferred 
by cL (a) of the proviso to subs. (3) of s. 4 would not avail him. He also held 
that the respondent had failed to satisfy the Court that he had gold the ghee to 
the Food Inspector in the same state in which he had purchased it. Accordingly, 
he found the respondent guilty of having committed offences under 8. 4, sub-s. 
(1), cle. (a) and (b) of the Bombay Prevention of Adulteration Act and sen- 
tenced him to pay a fine of Rs. 500 or in default to suffer one month’s rigorous 
Imprisonment: P 

On appeal to the Court of Session, the learned Seasions Judge held on merits 
that the ghee, which was sold by the respondent to the Food Inspector, was 
adulterated ane as it was not of the nature, substance or quality which it 
purported to be; but the learned Judge took the view that the respondent was 
protected by els. (a), (b) and (c) of the proviso to sub-s. (3) of s. 4. Accord- 
ing to the learned Judge, the respondent had satisfied the Court that he had 
purchased the ghee from Dhulabhai Shankarbhai under a warranty that it 
was of the nature, substance and quality which it purported to be, that he had 
sold it in the same state in which he had purchased it and that he had no reason 
to beliave at the time of selling it that it was not of the nature, substance and 
quality which it purported to be. Upon that view, the learned Judge found 
the respondent not guilty of the offences under s. 4, sub-s. (1), cla. (a) and 
(b) and acquitted him of the said charges. This is an appeal by the State of 
Bombay from that judgment of acquittal. 

Since the learned Sessions Judge has, upon a consideration of the evidence 
before him, come to the conclusion on merits that the ghee which was sold by 
the respondent to the Food Inspector was not of the nature, substance or 
quality which it purported to be, it is not necessary to go into that aspect of 
the case. The contest in this appeal has mainly centred round the construction 
of cl. (a) of the proviso to subs. (3). The respondent contends that since he 
had purchased the ghee from Dhulabhai Shankarbhai under a warranty that the 
ghee was of the nature, substance and quality which it purported to be, his case 
would be covered by cl. (a), whereas the State contends that as the respondent 
had not purchased ghee as agent from Dhulabhai, the benefit of cl. (a) could not 
be claimed by him. It may be noted that the learned Sessions Judge did not 
accept this contention of the State. 

Clauses (a), (b) and (c) of the proviso to subs. (3) of s. 4, read together, 
constitute an exception to the statement of law contained in subs. (3), and it 
would be convenient at this stage to set ont sub-s. (3) with these clauses. Sub- 
section (3) lays down: l 

“(3) In any prosecution under this section it shall be mo defence to allege that the 
seller was ignorant of the nature, substance or quality of the article of food sold by him, 
or that the article was not defective in all three respects, namely, nature, substance and 
quality: : $ ` ‘ 

Provided that the seller shall not be deemed to have committed an offence under this 
section if he proves to the satisfaction of the court— 

(a) that the article sold was purchased or obtained as agent by him as the same in 
nature, substance and tality, as that demanded by the purchaser and with a written 
warranty to the effect that it was of such nature, substance and quality; 

(b) that he had no.reason to believe at the time when he sold it that the article was 
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not of such nature, substance and quality as aforesaid; and 5 
(c) that he sold it in the same state in which he purchased it.” 

As I have mentioned above, the learned Sessions Judge has taken the view 
that the word ‘purchased’ and the words ‘‘as agent’’ in cl. (a) are independent 
wf each óther, that the Legislature did not intend them to be read together, that 
it ig not essential for the availability of the protection of cL (a) that the pur- 
chase of an article of food should have been done by a person as agent and 
that the cl. (a) would be attracted even if the purchase is done by a person for 
himself, provided the purchase is made under a warranty. This view of the 
learned Judge is challenged by the State of Bombay in this appeal, and it is 
contended by the State that before the protection of cl. (a) could be claimed 
by the purchaser of an article of food, he must show not only that the purchase 
was made under a warranty, but also that it was made by him as agent. The 
State contends that if the purchase is made by a person for himself or on his 
own behalf, the provisions of cl. (a) would not be attracted. In other words, 
the contention of the State is that the words ‘purchased or obtained as agent’ 

must be read as ‘‘purchased as agent or obtained as agent’’. 

Having heard the arguments advanced on behalf of the State and the res- 
pondent by the learned Additional Assistant Government Pleader and the 
learned advocate Mr. Rajani Patel respectively, we are of the opinion that the 
view taken by the learned Judge must prevail and the contention of the State 
must fail. Upon the contention of the State that the words ‘‘as agent’’ in 
cL (a) govern both the words ‘purchased’ and ‘obtained’, it must follow that 
if a person, as agent, purchases an article of food under a warranty and sells 
it in the same state in which he purchased it and has no reason to believe at 
the time of selling it that it is not of the nature, substance and quality which 
it purports to be, he would be entitled to the protection of the proviso to sub-s. 
(3) if ultimately the article turns out to be not of the nature, substance and 
quality which it purports to be. But if he purchases the same article for 
himself from the same place under the same warranty and sells it in the same 
state in which he purchased it and has no reason to believe at the time of selling 
it that it is not of the nature, substance and quality which it purports to be, 
the protection of the proviso to sub-s. (3) would not avail him. In our view, 
the Legislature could not have intended to make such a discrimination beéween 
a person purchasing an article of food for himself and selling it and another 
person purchasing it as agent and selling it. If a person goes and purchases 
an article of food under a warranty that the article purchased by him is of the 
nature, substance and quality which it purports to 2 and sells it in the same 
state in which he purchased it and has no reason to believe at the time of selling 
it that it is not of the nature, substance and quality which it purports to be, we 
do not see what difference it makes, or why it should make any difference, 
whether he purchases it for himself or as agent. Quas the proviso to sub-s. 
(3), a distinction between a person purchasing an article for himself and selling 
it and a person purchasing it as agent and selling it is arbitrary and irrational. 
The learned Additional Assistant Government Pleader contends that if a 
person purchases an article for himself and sells it to others, he owes a duty to 
the public that what he sells is not an adulterated stuff, but, says the learned 
Additional Assistant Government Pleader, if he purchases it as agent and sells 
it, he owes no such dutyeto the public. The contention is patently unsound 
and has no substance. In our view, a person who purchases as agent an article 
which, he knows, is to be sold to the public and which he does sell to the public 
is algo equally under a duty to the public that what is soù) by him to them is 
the article which is of the nature, substance or quality which it purports to 
be. It is a well-known rule of construction that the words of a statute should 
be so construed as would best harmonise with, and promote, the object under- 
lying the statute. It is clear that the object of the Legislature in enacting the 
Act was ‘‘to make better provision to prevent the adulteration of articles of 
food and the sale of such articles’. Thus, amongst the evils which the Legis- 
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‘lature sought to prevent by passing this legislation was the sale of adulterated 
articles of food. Such being the scheme of the Act, it is wholly immaterial for 
the purposes of the Act whether the sale of an article is by a person who had 
purchased it for himself or as agent. From the point of view of public health, 
the sale of an adulterated article of food is equally harmful, whether it ia a 
sale by a person who had purchased the said article for himself or as agent. 
That being 80, why should the Legislature have mtended to protect the seller 
who had purchased the article as agent and not the seller who had purchased 
it for himself? Such a discrimination would be without a cogent or valid 
reason and, therefore, arbitrary and the Legislature could not have intended 
it. What offends against the Act is the sale, and exposure for sale, of an 
adulterated article, and not the capacity of a seller, namely, whether he was 
a purchaser for himself or a purchaser as agent. The language of cla. (a), (b) 
and (c) of the proviso to sub-s. (3) of s. 4 clearly suggests that the basis of the 
protection conferred by these clauses lies in the state of mind of the*seller that 
the article purchased by him was of the nature, substance and quality which it 
purported to be and that he had no reason to believe at the time of selling it that 
it was not of the said nature, substance and quality—a state of mind proceeding 
from the fact that the purchase of the article was made by him under a warranty 
and thereafter he had not tampered with it before selling it. Upon this view, 
a circumstance whether the purchase was made by the seller for himself or as 
agent would not affect the availability of the protection to the seller under the 
proviso to sub-s. (3). 

Since the words ‘‘purchased or obtained as agent” in cl. (a) of the proviso to 
sub-s. (3) have become the subject of controversy as to their construction 
Mr. Rajani Patel has invited our attention to the legislative history in respect of 
the enactment of cl. (a). Now, it would not be right, on a matter of construction, 
to turn to the legislative history of an enactment and to construe the particular 
words of a statute with reference to the speeches which might have been made, 
or the proceedings which might have taken place, in the Houses of Legislature. 
In A. K. Gopatan v. The State’ the learned Chief Justice observed that 
while it was not proper to take into consideration the individual opinions 
of members of Parliament or Convention to construe the meaning of a particular 
clausg, when a question was raised whether a certain phrase or expression was 
ig consideration at all or not, a reference to the debates might be permitted. 

. Justice Patanjali Sastri, who also delivered a Judgment in that case, ex- 
pressed his view that in construing the provisions of an Act, speeches made in 
the course of the debates on the Bill should not be taken into consideration. It 
is to be noted, however, that in a subsequent case of Chiranjitlal Chowdhur v. 
The Umon of India? Mr. Justice Farl Ali observed that, although legis- 
lative proceedings could not be referred to for the purpose of construing 
an Act or language of its provisions, they were relevant for the proper under- 
standing of the circumstances under which the Act was passed and the reasons 
which necessitated it. That is precisely the purpose of Mr. Rajani Patel in 
referring us to the legislative history of cl. (a) of the proviso to sub-s. (3). He 
is drawing our attention to it for helping us to have the proper understanding 
of the circumstances under which the words ‘‘or obtained as agent’’ came to be 
used by the Legislature in cl. (a). Mr. Rajani Patel says that the legislative 
history of cl. (a) is relevaut to show how cl (a) wag originally worded in the 
Bill and how it finally acquired its present shape. Relying on the authority cf 
Mr. Justice Fazl Ali’s observations in Chiranjtlal’s case, we think it is relevant 
to know what the wording of cl. (a) as it originally stood was, so that we might 
better understand the reasons which. necessitated the words ‘‘or obtained as 
agent”. It may be noted that Mr. Rajani Patel is not asking us to take into 
consideration the speeches madg in the course of the debates on the Bill which 
was ultimately passed into the Act. He is not Ing us to consider what 
opinions were expressed by the individual members of the Legislature on any 


1 [1950] 18. C. R. 88. 2 [1950] 1 S. C. R. 869, 
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particular provisions of the Bill. He is merely pointng out how the cl. (a) had 
originally stood, so that it might help us to understand better the reasons which 
led to its evolution into its final shape in the Act. Clause (a) of the proviso to 
sub-s. (3) of s. 4, as it originally stood in the Bill, was in these words: 

a ‘Provided that the seller shall not be deemed to have committed an offence under 
this section if he proves to the satisfaction of the Court— 


(a): that the article sold was purchased by him as the same in nature, substance and 

quality, as that demanded by the purchaser and with a written warranty to the effect 
that it was of such nature, substance and quality.” 
Thus, in the original el. (a) the words were: ‘‘That the article sold was pur- 
chased by him as the same in nature, substance and quality....’’ The words 
“or obtained as agent’’ were absent in cl. (a), as it originally stood. The. next 
step in the legislative history of cl. (a) was the addition of the words ‘‘or ob- 
tained as gent” after the word ‘purchased’. In our view, the addition of 
these words, namely, the words ‘‘or obtained as agent’’ was made by the Legis- 
lature so as to include the case of a seller who might himself be an agent and 
who might have obtained the article under an agency contract from the original 
owner. We cannot be persuaded to believe that when this step was taken by 
the Legislature, namely, the step of adding the words ‘‘or obtained as agent’’, 
the protection which the Legislature had originally intended, by el. (a) as it 
initially stood, to confer upon a person who pur an article for himself 
under a warranty and sells it was intended to be withdrawn. Thus, upon the 
authority of Mr. Justice Fazl Ali’s observations in Chwangulal’s case the 
legislative history of cl. (a) helps us to understand better the reasons which 
necessitated the addition of the words ‘‘or obtained as agent’’. The legislative 
history is relevant for that purpose and Mr. Rajani Patel did well to draw our 
attention to it. 

We may also state that if the Legislature had wanted the words ‘‘purchased 
or obtained as agent’’ to carry the meaning which the State is contending for, 
they would have placed a coma after the word ‘purchased’ and after the word 
‘obtained’. In that case, cL (a) of the proviso to sub-s. (3) of s. 4 should have 
read ‘‘that the article sold was purchased, or obtained, as agent by him...” 

It is for these reasons that we are of the view that the learned Sessions Judge 
was right in. the conclusion to which he came, namely, that if a person® pur- 
chases an article of food under a warranty that it is of the nature, substance 
and quality which it purports to be, his case would be covered by cl. (a) of 
subs. (8) of s. 4, notwithstanding the fact that the article may ultimately turn 
out to be not of the nature, substance and quality which it purports to be. 

In this connection, we may turn to a decision of this Court in State v. Amri- 
lal Bhogilal.1 In the body of the judgment in that case, Mr. Justice Chainani, 
who delivered the Judgment of the bench, observed (p. 979): 

“ This clause [Mr. Justice Chainani was referring to clause (a) of the proviso to 
sub-section (3) of section 4] can, however, only apply in cases referred to in cl. (a), that 
is if the article is purchased as an agent and with a written warranty.” 

It may be noted with respect that the question of construing the words ‘‘pur- 
chased or obtained as an agent’’ did not arise for decision in State v. Amrutlal 
Bhogilal. The question that arose for decision in that case was whether the 

three cls. (a), (b) and (c) of the proviso to sub-s. (3) of s. 4 were to be read 
' disjunctively or conjunctively, and the Court came to the conclusion that the 
clauses were not to be read disjunctively, but they were to be read together. In 
these circumstances, we must accept Mr. Rajani Patel’s contgntion that the obser- 
vations in the course of the judgment in that case, namely, ‘‘This clause can, 
however, only apply in cases referred to in clause (a), that is, if the article is 
purchased as an agent and with a written warranty,’’ would not amount to a 
decision. With respect, they were incidental obstrvations qn a point which did 
not arise for decision in that case. i 


1 (1958) 55 Bom. L. R. 975, 
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The learned Additional Asistant Government Pleader for the State has next 
contended that the respondent has failed to show that his case would fall within 
cls. (b) and (c) of the proviso contained in subs. (3) of s. 4. In other words, 
his contention js that the respondent has failed to show that he had no reason 
to believe at the time when he sold the ghes to the Food Inspector that it was 
not of the nature, substance and quality which it purported to be and he haf 
also failed to show that he had sold it to the Food Inspector in the same state 
in which he had purchased it. We have only to turn to the judgment of the 
learned Seasions Judge to appreciate the reasons why he came to the conclusion 
that the respondent had satisfied the requirements of both the cls. (b) -and (c). 
So far as cl. (c) is concerned, the learned Judge observed in the course of his 
judgment in paragraph 9: 

“I have also come to the conclusion that the appellant has proved the facts necessary 
to be proved under clauses (b) and (c). I have already given my reasons for holding that 
the appellant sold the article in the same state in which he bad purchased it.e.Clause (b) 
states that the seller must have no reason to believe at the time he sold it that the article 
was an adulterated one. Therefore, the relevant time for belief is the time at which 
the article was sold.” 
ln other words, the learned Judge came to the conclusion that when the article 
was sold by the respondent to the Food Inspector, it was in the same state in 
which it was when he had purchased it and further that at the time 
when he sold the article to the Food Inspector, he had no reason to believe that 
the article was not of the nature, substance and quality which it purported to 
be. Once we come to the conclusion that when the respondent sold the ghee to 
the Food Inspector, it was in the same state in which it was when he had pur- 
chased it from Dhulabhai Shankarbhai, we must hold that at that time he 
had no reason to believe that the ghee was not of the nature, substance and 
quality which it purported to be, since he had purchased the ghee initially 
under a warranty. the learned Judge pointed out, there was no evidence 
to show that the lid of the tin from which the ghee was taken out by the respon- 
dent and sold to the Food Inspector could have been removed by the respondent 
at any time prior to his selling the ghee to the Food Inspector. From this cir- 
cumstance, the learned Judge came to the conclusion, and in our view quite 
rightly, that the respondent had satisfied the Court that he had no opportunity 
for inserting extraneous substance into the tin. Then the learned Judge said 
that upon the evidence before him, there was no reasonable ground for believing 
that the tin in question was tampered with by the respondent at any time after 
the same had been received by him from Dhulabhai Shankarbhai. Fven the 
Food Inspector did not depose that the lid of the tin from which ghee was given 
to him by the respondent appeared to have bean tampered with. At the time 
of selling the ghee to the Food Inspector, the respondent’s conduct was con- 
sistent with his innocence. He did not disclose any sign of nervousness or fear 
or hesitance before selling the ghee to the Food Inspector. The learned Judge 
concluded from this circumstance, and in our view rightly, that the respondent 
must not have had any reason to believe at the time’of selling the ghee to the 
Food Inspector that it was not of the nature, substance and quality which it 
pr rted to be. For these reasons, we hold that the learned Judge was right 

conclusion to which he came that the respondent had satisfactorily eætab- 
lished that his case was covered by als. (b) Hd (c) of the proviso to sub-a. (3) 
of s.4. I have already pointed out above that since the respondent had purchas- 
ed the tin of ghee from Dhulabhai Shankarbhai under a warranty that the ghee 
was of the nature, smbstance and quality which it purported to be, his case would 
also be covered by el. (a) of the proviso to sub-s. (3) of s. 4. 

The result, therefore, is that the learned Judge was right in taking the view 
that the respondent had established his defence of warranty under cla. (a), (b) 
and (c) of the proviso to sub-s. (3) of s. 4 and that, a he was entitled to 
acquittal. The acquittal must be confirmed and the appeal of the State must be- 


Appeal dismissed. 
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Before Mr. Justice M. O. Shah. 
BAI FATMA ALAUDDIN v. MUMNA MIRANJI HAJI”. 

Maurashira Dissohiiion of Musim Marriages Act (XXVI of 1958), Seo. 2(ii)—Disohition of 
Musim Marriages Act (VIII of 1939), Seo. 2(ii)— Wye voluntarily staying away from 
husband's hous noteithstandeng repeated requests by husband to rahin home—Husband not 
sending any moneys for mamienance—Whather wife enitiled to dworos on grownd that husband 
had neglected or fatled to provide for her masnisnance—More ommession to provide for wife's 
_moinienance whether will ipso facto amount to neglect or fathure to provide for wifes main- 
tenanos undar s. 2 (ti) of Saurashtra Aci XX VI of 1952. 

The mere fact of an omission to provide for the wife will not tpso facto amount to neglect 
or failure to provide for the wife's maintenance as contemplated by s. 2 (i¢) of the Saurashtra 
Dissolution of Muslim Marriages Act, 1952. Before a husband can be said to have neglected 
or failed to provide maintenance for his wife, it must be shown that the husband was under 
a legal duty to provide such maintenance. If the husband was not under Mahomedan or 
Anglo Mahbomedan law bound to maintam his wife, t cannot be said that he had neglected 
or failed to maintam her if he sent her no money or other maintenance. Therefore, where 
the wife voluntarily stayed away from her husband’s house despite the husband’s repeated 
requesta to return to his home and in these circumstances the husband did not send her 
moneys for maintenance, it waa hald that it could not be said that the husband had neglected 
or failed to provide for the wife’s maintenance within the meaning of s. 2 (is) of the Saurashtra 
Dissolution of Muslim Marriages Act, 1952, and the wife was not entitled to claim divorce 
under s. 2 (#4) of the Act. 

Noor Bibi v. Pir Bus, dimsented from. 

Zafar Hussain v. Akbari Begum’, Jamila Khatun v. Kaswn Al and Shameem Fatma v. 
Ahmad Ullah Khant, agreed with. 

Badrulnisa Bibi v. Mohammad Yung*, Mi. Zomaba v. Abdul Rahman’ and Fasal 
Mahomed v. Mt. Umatur Rahsm', referred to. 


Ons Bai Fatma Allauddin (plaintiff) filed a suit for the dissolution of her marriage 
against her husband Mumna ji (defendant) under s. 2 of the Saurashtra Dis- 
solution of Muslim Marriages Act, 1952. The parties were married in about 1946-47 
and they lived together for two or three years, whereafter the wife refused to return 
to her husband’s house without any justifiable reason. She even spurned the ipvita- 
tion of her husband who, therefore, refused to maintain her, n ghe filed the 
present suit. The trial Court relying on Noor Bibi v. Pir Buo*held that under a. 2(1) 
of the Act a Muslim husband’s liability to maintain his wife is absolute irrespective 
a ck pave We aaa Gee edna eee A 
him and gave the plaintiff a dearee for dissolution of . The defendant ap- 
pealed and the Assistant Judge set aside the decree of the Court observing in bis 
judgment as follows :— 

“A, I R. 1950 Sind 8, is the only case which decides that irrespective of the fault of the wife, 
a Mahomedan husband was bound to’maintain the wife and his failure to do so would entitle the 
wife to a dearee for divorce. However, I do not agree with the principles of law decided in the 
above authority. For a certain time, there was a conflict of opmion between the various High 
Oourts on the question whether the wife was entitled to maintenance under the Muslim Law 
or quite independently of it. Some High Courts were of the opinion that a wife must be entitled 
to maintenance under Muslim law in order that the ingredients of Seo. Xii) of the Dissolution of 
‘Marriage Act could be invoked. Other High Oourts held a contrary view, but ultimately now 
there is a consensus of the opinién of nearly all the High Courts that in order that a wife may be 
entitled to a decree for divoroe under Sec. 2(t+) of the Dissolution of Marriage Act, it must be 
ee T a a 
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I£ the husband failed to maintain the wife under such circumstances only then a decree for divorce 
could be passed. I would agree with the opinion of the majority of the High Courts and would 
not like to agree with the opinion of a single dissenting High Court vis. Sind High Court in this 
regard. I, therefore, hold that in the present case, as the respondent was not entitled to any 
maintenance from her husband the appellant, because she wilfully stayed away from her 
husband and did not go to live with him, she is not entitled to a decree for divorce, because 4t 
could not be said that the appellant neglected or failed to provide maintenance for her within the 
meaning of Seo. 2(is). In the present case, the sole fault les with the respondent. She went to 
live with the parents on the marriage occasion and did not return to her husband’s house. The 
reason for not returning to the husband's house is very apperent to my mind.” 


The plaintiff appealed to the High Court. 


G. B. Joshi, for the applicant. 
M. U. Shah, for the respondent. 


M. ©. Sman J. This is a wife’s second appeal arising out of her suit ee 
respondent husband for a dissolution of her marriage under s. 2 of the tra 
Dissolution of Muslim Marriages Act, No. XXVI of 1952, the grounds for the dis- 
solution alleged being (1) that she was treated cruelly, (2) that she was not treated 
equitably in accordance with the injunctions of the Koran and (3) that the defendant 
had neglected or had failed to provide for her maintenance for a period of two years 
prior to the suit. The parties are Mahomedans and were married some time in about 
1046-47 and they lived together for about two or three years, after which the plaintiff 
has gone to live with her parents. The husband’s defence was that he had made 
attempts to bring baok the plaintiff to his house and that the plaintiff had, without 
any justifiable reason, refused to come and live with him, that he had not ected 
nor had failed to provide for her maintenance for a period of two years nor he 
treated her cruelly nor was there any truth in the allegation that he did not treat 
her equitably in socordance with the injunctions of the Koran. The learned trial 
J es EEn Ee the plaintiffs allegation that she had been besten and driven out 
by defendant from his house after aei her of her olothes and he also dis- 
believed the defendant’s ples that she left him at the instigation of her brother. 
Hoe held that after the plaintiff went to live with her parents, the defendant had 
made efforts two or three times to bring her back to the matrimonial house but that 
the flaintiff had declined to live with the defendant. But, in the learned Judge’s 
opinion, this was not sufficient and the efforta should have been continued toa 

iod within two years prior to the suit. He disbelieved the allegations of cruelty 
bat held that the defendant had failed to give her equitable treatment in accordance 
with the injunctions of the Koran. However, his decision rested on the ground 
contained in s 2(1%) of the Saurashtra Dissolution of Muslim Marriages Act, viz., 
that the defendant had neglected or failed to provide for the plaintiffs mamtenanoe, 
and on this ground he gave a deores for a dissolution of the marriage. 


On appeal the learned Arsistant Judge acospted the trial Court’s finding that 
cruelty was not proved, and as regards the inequitable treatment he held that the 
defendant had married a second wite only a short time prior to the suit during which 
time the plaintiff was not living with the defendant and there was no occasion for 
treating the plaintiff not equitably in acoordanoe with the injunctions of the Koran. 
On e. 2(i) of the Act the learned appellate Judge held that mere failure to provide for 
maintenance of the wife did, not-amount to neglect or failure within the meaning of 
the said olauss and thaton a true interpretation of the clause it was necessary to see 
as to on account of whose fault the provision for the wife’s maintenance had not 
been made. He foung on the facts that the husband had made repeated attempts to 
Te a ee es Me des ee 
husband and that in these circumstances it could not be said that there was any 
wilful neglect or failure on the part of the husband to provide for the wife’s main- 
tenance and, thereforg, the requitements of s. 2(1) of the Act had not been complied 
with and the wife was not entitled to a decree for dissolution of the marriage. Acoor- 
dingly the learned Judge reversed the trial Court’s decree and dismissed the suit 
with oosta. The plaintiff has preferred this second appeal. | 
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Mr. Joshi appearing for the appellant has not pressed the contention regarding the 
alleged cruelty of the husband nor the ground under s8. 2 (viss)(f) relating to the trest- 
‘ment not being equitable in accordance with the injunctions of the Koran, and he has 
confined the appeal to the ground oontained in 8. 2(%) of the Act. His contention 
is that this is a suit brought under a specific statute and the rice Pea of the statute 
his to be given ite natural interpretation and that once it is proved that the defendant 
has failed to provide for the wife’s maintenance then it tpso facto follows that he has 
neglected or failed to maintain her within the meaning of the said clause, and con- 
siderations of the husband’s liability to maintain the wife arising under the Maho- 
medan or Anglo Mahomedan law do not at all arise, and in support of his contention 
he has relied upon Noor Bibi v. Pir Bugt. An earlier decision of Lobo J., in Mi. 
Khatijan v. Abdulla’, was there dissented from and Tyabji C.J., held, in 
accordance with his own earlier view, that where a husband has failed to provide 
maintenanoe for the wife for a period of two years immediately preceding the suit, the 
wife would be entitled to a dissolution of her marriage under s. 2(1+) of the Act in spite 
of the fact that on account of her conduct in refusing to live with the husband she 
would not have been entitled to enforce any olaim for maintenance against the 
husband in respect of the period during which the husband had failed to maintam 
her. He held that considerations of circumstances governing the husband’s lis bility 
to maintain the wife under the Mahomedan law were irrelevant to a oase under the 
Dissolution of Muslim Marriages Act, 1939, and that words of the statute must be 
given their natural interpretation. Hoe observed (p. 13): 

“As a matter of fact, no abrogation of the Muhammadan law relating to the maintenance of 
wives or otherwise is involved in dissolving è marriage, on proof of a husband’s failure to main- 
tain his wife, even when the wife had by her conduct disentitled herself from claimmg main- 
tenance. The principles upon which maintenance is enforced during the subsistence of a marriage, 
and those upon which a drssolotion is allowed, are entirely different.” 

And the learned Judge finally held that as the defendant had failed to provide for 
the maintenance of the plaintiff Noor Bibi during two years immediately preceding 
the suit, the plaintiff was entitled to a dissolution of her marriage under ol. (s+) of 
s. 2 of the Dissolution of Muslim Marriages Act, regardless of the fact whether she 
would have been entitled to enforce the claim for maintenance against the husband 
for that period. Mr. Joshi has next relied on a decision of the Peshawar Judicial 
Commisaioner’s Court in Mt. Zainaba v. Abdul Rahman.” It was also a case under 
s. 2 (ši) of the Dissolution of Muslim Marriages Act, 1939, and it was held that the 
general provisions of the Mahomedan law should not control the Aot, and that the 
Act was expected to be complete by itself. The question whether a woman was 
entitled to maintenanoes under the Mahomedan law would therefore be absolutely 
foreign to the inquiry under the ssid Act as to whether a marriage should be dis- 
solved for failure on the of the husband to pay maintenance. Section 2(14) 
has been deliberately oou in very wide terms so that a woman should be 
rotected in any case and there was no intention whatsoever that the Court should 
out whether the woman was entitled to maintenance or not under the Muslim 
law before they considered her claim to dissolution of marriage on the ground of 
failure to pay maintenance. This decision has, however, been dissented from in a 
later Peshawar case reported in Fazal Mahmud v. Mt. Umatur Rahim‘, and following 
the decisions in' Zafar Hussain v. Akbari Begum’, and Badrulnisa Bibi v. Mohammad 
Yusuf’, it was held that the Dissolution of Muslim Marriages Act, 1939, was not 
intended to abrogate the general law applicable to Mahomedans and it is not correct 
to say that s. 2(ši) caste upòn the husband an absolute duty to maintain his wife. 
Before a husband can be said to have neglected or failed to provide maintenanoe for 
his wife, it must be held that the husband was under a legal guty to provide such 
maintenance. Where the wife herself refuses to reside with her husband or fails to 
discharge her marital obligations without any reasonable cause. she cannot claim 
maintenance under the general law applicable to Mahomedans and is not entitled 
to a divorce on the ground that she was not maintained by the husband. 


1 [1950] A.LR. Sind. 8. 4 laa ALR. Peshawar 7. 
2 [1943] A.LR. Sind 65. 5 [10944) ATR. Lahore 8386. 
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. With respect, the view taken by Tyabji C. J., in Mt. Noor Bibi v. Pir Bus, that 
considerations of circumstances under which the husband’s liability to mamtam the 
wife arises are not germane to the enquiry under s. 2(s+) of the Dissolution of Muslim 
Marriages Act, is not correct. Even on a plain interpretation of the clause, it seems 
to me that in order that it could be said that the husband has either soi aor 
failed to provide for the wife’s maintenance, it has to be considered whether 
given. circumstances there was a duty on the husband to maintain the wife, and it 
is only then that it could be said that the husband has neglected or failed to maintain 
the wife. The words used in s. 2 (i+) cannot be looked at in isolation and the oir- 
cumstances in which a duty to maintain the wife arises, are, in my opinion, germane 
to the enquiry. I am fortified in this view by the decision in Zafar Hussain v. Mt. 
Akbari Begum, where this question was considered at some length by Harris C. J., 
with whom Mahajan J., concurred. The learned single Judge against whose 
judgment an appeal was taken to the Division Bench had construed the words of 
g. 2(41) so as to mean that once a provision for the wife’s maintenance 4s not made 
for two years prior to the suit for whatever reasons the wife was entitled to a divorce 
under s. 2(4+) of the Act. On appeal the learned Chief Justice held that it was not 
correct to say that s. 2(%) casts upon the husband an absolute duty to maintain 
his wife in all cases and any failure in that duty would be a ground for divorce even 
if the wife herself was at fault and was really the cause of the husband refusing to 
maintain her. Before a husband can be said to have neglected or failed to provide 
maintenance for his wife, it must be shown that the husband was under a legal 
duty to provide such maintenanoe. If the husband was not under Mahomedan 
or Anglo omedan law bound to maintain his wife, it cannot be said that he had 
n or failed to maintain her if he sent her no money or other maintenance. 
A omedan husband is not legally bound to provide maintenance for his wife 
if the latter without reasonable cause refuses to live with him, disobeys his instruo- 
tions and declines to cohabit with him as man and wife and the husband’s failure 
to maintain the wife in such circumstances cannot entitle her to a divorce under 
B. 2(1). 

The same view was taken in Jamila Khatun v. Kasim Als! Mr. Justice Mudholkar 
has there reviewed earlier decisions of various High Courts and also the Sind and 
Peshawar decisions and has come to the conclusion that in determining whether 
therp has been any m or failure-on the part of the husband to maintain the wife, 
the question ily arises whether the wife was, at the relevant time, entitled 
to be provided with maintenance, and that Aot VIL of 1939 crystallises a portion of the 
Muslim law and it must be taken in conjunction with the whole of the Muslim law 
as it stands. The words “to provide for her maintenance” occurring in 8. 2 (1) 
imply maintenance only in such circumstances as is allowed under the general Maho- 
medan law. Where the wife voluntarily stayed away from her husband’s house 

ite the husband’s request to return to his home, it cannot be said that there was 

eot or failure on the part of the husband to maintain the wife merely because 
he did not send any money to her during this period and the wife is not entitled to 
claim divorce. It appears there was an additional circumstance in that case that 
the husband had offered to maintain the wife in his own house; but that makes no 
difference to the facts of the present oase., In Mt. Badrulnisa Bibi v. Syed Moha- 
mmad Yusuf, a Division Bench consisting of Oollister and Bajpai JJ., held that the 
word “neglect” occurring in s. 2(i#) of tho Dissolution of Muslim Marriages Act, VII 
of 1939, implies wilful failure. The words “has failed to provide” are not very 
happy, but even they imply an omission of duty. Where the wife through her own 
conduct leads the husband to the maintenance, the Court will not allow dissolu- 
tion of marriage for that would be giving her a benefit—if benefit it oan be called— 
arising from her own wrongful acta. Where the wife or her parents are entirely to 
blame and no blame attaches to the husband, it cannot be said that the husband has 
failed to provide for the maintenance of the wife. Therefore, the mere fact of the 
husband not providing maintehance for the wife will not necessarily imply ect 
or failure and the question will arise whether he is under a legal duty to do so, which 


1 [1951] ALR. Nag. 875. 
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in other words means whethet in the circumstances the wife would be entitled to 
claim maintenance from him. In another Allahabad case, Shamem Fatma v. Ahmad 
Ullah Khan, it was held that the provisions of s. 2(++) of the Act do not mean that 
the husband is bound to follow his wife wherever she may go and force money, food 
or clothes on her. Where the husband’s house was open to the wife but she refused 
t avail herself of the shelter which was offered to her, she cannot complain and is not 
entitled to a decree for dissolution of marriage on the ground that the husband had 
failed to maintain her. With respect, I agree with the above decisions of the Lahore, 
Nagpur and Allahabad High Courts and, in my judgment, the mere fact of an omis- 
sion to provide for the wife will not tpso facto amount to ah or failure to provide 
for the wife’s maintenance, as contemplated by s. 2(4+) of the Act. 

Therefore it would be necessary to see whether in the given oiroumstanoces of a 
case, there was a duty cast upon the husband to give maintenance to the wife. 
In the present oase, it has been found as a fact that the wife had returned to her 

t’s house in about 1949-50. As both the lower Courts have found, the husband 
not driven out the wife. There is also the finding of both the Courts that the 
defendant had made two or three attempts to oallher back and with that view, 
the defendant himself as also his father and others had actually gone to the house 
of the plaintiff's father but she refused to come. These were sincere attempts by the 
husband to induce the plaintiff to return to him and to di her marital obli 
tions but she has consistently spurned his attempts and has to return. © 
has been living with her parents ite the defendant’s efforta to bring her back 
and it is therefore not a oase where the husband has failed to invite the wife baok 
to his home. She had no justifiable cause to refuse to live with the defendant, and 
if in these circumstances the defendant did not send her moneys for mamtenanos, 
it could not be said that he had neglected or failed to provide for her maintenance 
within the meaning of s. 2(1) of the Aot. The 1l trial Judge holds that the 
husband should have continued his efforts to bring her baok to a period within two 
years of the suit, but I do not see how that circumstance is at all material. The 
fact does remain that the husband has made repeated attempts to call her and she 
has refused to come. In the ciroumstances, the irements of s. 2 (ti) have not 
been satisfied and the learned Assistant Judge’s ing that it was not proved 
that the defendant had neglected or had failed to provide for the plaintiffs mainte- 
nance, is correct. This appeal, therefore, fails and is dismissed with ooste. Mr. 
Joshi has asked for a certificate that the case is a fit one for appeal to the Division 
Bench, but the consensus of judicial opinion is against the view contended for by Mr. 
Joshi and I do not consider that this is a fit case for appeal to the Division Bench. 
The oertificate prayed for is therefore refused. 
Appeal dismissed. 


Before Mr. Justice Gajendragadkar and Mr. Justice Ohasnant. 
KURBAN HUSSEN SAJAUDDIN BELGAUMWALLA v. 
RATIKANT NILKANT ZANKER.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Seos. 12 (3)(a)t, 
11—Whether word “may” in s. 18(3)(a) msans “shall” or “mwust”—Oourt whether bound 
to pass deores for eviation tf reguiremenis of s. 12(8)(a) are satigfled— When the word “may” tn 
a states can mean “shall’’—Oonstruction. 

The word “may” in s. 12,(8)(a) of the Bombay Renta, Hotel and Lodging Rates Control 
Act, 1947, is used in its compulsory, obligatory sense and means “‘ahall” or “must”. There- 
1 [1947] ALR. AIL 3. by the month and there is no dispute I 
* 7 November 7, 1956. Orvil Revision the amount of standârd rent or i 
Application No. 1873 of 1056, from tbe deol- increases, if such renb or increases are in 


sion of V. A. Naik, District Judge, Poona, in arrears for a period. of six months or more and 
Appeal No. 188 of 1056, reversing the decree the tenant neglects to make payment thereof 


cassia VY. R. Phadke, 8rd Joint Civil Judge, until the expiration of the of one month 

unior Poona, in Civil fuit No. 412 after notice referred %*o im sub-section (2) 

af 1955. the Court may pass a decree for eviction in 
t The relevant section is as under :— any such suit for recovery of possession.” 


“19, (3)(a) When the rent is payable 
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fore the Oourt is bound to pass a decree for eviction as soon as it is satisfied that the re- 
* quirements of s. 12(8)(a) of the Act are satisfied. 

If statutes authorise any specified persons to do acts for the benefit of others, the authority 
conferred is coupled with an obligation to discharge a duty by the statutes themselves ; 
and, in such £ oase, though the word used by the Legislature may be “may”, the intention is 
to impose an obligation upon the authority to discharge his duty, with the result that the” 
word “may” in the context means “must” or “shal”. Whether the authorised person is 
given a discretion or is under a compulsion or obligation to do a particular act would in- 
evitably depend upon the context in which the word “may” has been used, the scheme of the 
statute wherein the section using the ward “may” occurs, and such other relevant considera- 
tions. 

Aloook Ashdown & Co. v. Ohisf Revenus Authority, Bombay!, Julius v. Lord Bishop af 
Oxford", Hookamchand v. Nowroy* and Ohef Contr. Rev. Auth. v. Mak. Sugar Mills, 
referred to. 


Rareawr and another (plaintiffs), who were owners of certain premises in Poona 
Camp, gave a notice to their tenant Kurban Hussen (defendant) on May 3, 1954, 
a ee ee a 

t was in arrears in payment of rent from October 1,1952, and that the plain 
tiffs wanted the premises bona fide for their personal use. The defendant who was 
paying rent at the rate of Ra. 10 per month, paid to the plaintiffs Re. 125 on August 
28, 1954. On March 5, 1955, the plaintiffs tiled the present suit against the defen- 
dant to recover the arrears of rent from October 1, 1952, to May 31, 1954, and for 
possession of the premises, alleging that the defendant was not ready and willing to 

y the rent and that they wanted the premises bona fido for their personal use. 

defendant inter alia contended that the plaintiffs did not need the premises bona 
fide for their use and that he was ready and willing to pay the rent. Pend- 
ing the suit defendant on August 24, 1955, deposited in Court Rs. 135 and with 
this deposit the defendant was not in arrears as to rent. During the trial the 
defendant deposited another amount of Re. 147. The trial in ee that the 
defendant was ready afd to pay the standard rent and 
did not need the bona fide for their personal use. The trial Judge accord- 
ingly dismissed the plaintiffs’ suit for ee The plaintiffs on appeal to the 
D io: Tadeo ae tho a t was ‘admittedly in arrears of rent 
from Ootober 1, 1952, to July 1, 1954, and as the defendant had not paid the arrears 
withi? one month from the date of the notice given to him, the trialJudge was bound 
to pase a decree for ejectment against the defendant under s. 12(3)(a) of the Bombay 
Rents, Hotel and mg House Rates Control Act, 1947. The District Judge 
this contention of the plaintiffs and he, therefore, set aside the decree of the 
trial Court and decreed the plaintiffs’ suit, obeerving, in his judgment, as follows :— 
“The object in using the word ‘may’ is to confer power upon the Court in the matter of 
paming a decree for possession—a power which has been denied under sub-s. (2) as also 
under sub-s. 3(b) of s. 12. The object is not to confer discretionary power upon the 
Court. Ido not, therefore, think that the Court oan refuse to pass a decree for eviction on certain 
equitable or other considerations despite the fact that all the conditions laid down in sub-s. 3(a) 
have been fulfilled. Turning to sub-s. 8(b) it will be noticed that this clause is intended to cover 
all other cases, that is to say, cases where either there is no monthly tenancy or the arrears have 
not accumulated for over six months. The sub-section lays down that in any other case no 
decree for eviction shall be passed if on the first day of hearing of the suit or on or before such 
other date as the Court may fir, the tenant pays or tenders in Court the standard rent ete. It will 
thus be clear that in all other cases it is open to the tenant to pay the rent or tender the same 
either on the date of the first hearing or on such other date as may be fired by ‘the Court and if 
such payment is made the default will be covered up. If these two clauses, vix. (a) and (b) are 
read together it will be*:lear that under oL (a) the Court hes no discretion whatsoever to 
accept the payment tendered to it after the due date as fired by that clause and thus to relieve 
the tenand from the consequences of default. On the other hand, under ol. (b) it is always 
open to the tenant to make the payment till the date of the first hearing or on any other date - 
the Court prescribes. It is, therefore, clear to my mind that as soon as the conditions laid down 


1 (1033) a5 Tisi ER Oa 8 (1907) 10 Bom. L.R. 345. 
3 (1890) 5 App. Oas. 214 4 (1947) 49 Bom. L.R. 888. 
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in al. (a) of sub-s. (3) have been fulfilled, there is no other alternative to the Court but to 
grant a decree for possession to the landlord.” 


The defendant applied in revision to the High Court. 
The application was heard. ° 


`> Khanchand Gopaldas, M. O. Thacker and Miss Savitri T. Jagtiani, for the applicant. 
D. V. Patel, for the opponents. 


GAJHNDRAGADEAR J., The short question of law which arises for our decision in 
the present civil revision application is whether the word “may” used in s. 12, sub- 
a. (3)(a), of Bombay Act No. LYI of 1947 means “shall”, or whether it is used in 
its usual enabling sense and it gives discretion to the Court either to pass a decree for 
eviction or not. This question arises in this way. The petitioner is the tenant of 
thè premises in suit. Notice waa given by the opponents to the petitioner on May 
8, 1954, calling upon him to vacate the premises on two grounds. It was alleged . 


that the petitioner was in arrears as to rent and that the nents wanted ithe 
premises bons fide for their own nal use. The petitioner ed the opponents’ | 
case that the opponents needed the premises bona fide for their use, and it 


was urged on his behalf that he was ready and willmg to pay the rent. The peti- 
tioner also disputed the validity of the notice given by the opponents. The learned 
trial Judge found that the notice given by the opponents was valid. He also held . 
that the petitioner was ready and willing to pay the standard rent. The plea made 
by the Pee is that they needed the premises bona fide for their personal use was 
rejected by the learned trial Judge. In the result, the learned trial Judge held that a 
decree raed ejectment could not be passed against the petitioner. 


It a that the petitioner paid to the opponents Rs. 125 on August 28, 1964, 
did ho deposited in the ial Oourt 4, aer amount of Ee: 135 on August 24, 1055. 
When'this deposit was made the petitioner was not in arrears as to rent at all. During 
the course of the trial the petitioner deposited another amount of Re. 147 on Novem- 
ber 8, 1955. The earned trial Judge took into consideration these gra a 
held that the cee were not entitled to eject the petitioner. the 

: preferred an appeal against this decree and it was urged on their behalf sect 
. lower appellate Court that on facts admitted there was no discretion in the learned 
trial Judge to refuse to pass a decree for ejectment in favour of the landlords, It is 
not disputed that the petitioner was in arrears in respect of the payment of rent from ~ 
October 1, 1952, to July 1, 1954. It is also common ground that the petitioner did 
not pay up the arrears within one month from the date of the notice aoe E him b 
‘the opponents. The nente’ argument was that under sB. 12, sub-s. ( whieh 
has come into force on 31, 1954, it was the duty GE tho eave Sarria 

pass a decree for ejectment against the tenant, and that there was no ciate m. 
the Court to grant relief against eviotion to the tenant on equitable considerations. 
This argument has been acoepted by the learned District Judge. He has held that 
when s. 12(3)(a) provides that, in cases falling under the said sub-section, the Court 


“may” a decree for eviction, Legislature really means that the Court “shall” 
& for eviction. On this construction of s. 12(3)(a) the lower appellate 
SR ea aside the decree passed by the learned trial Judge and has decreed the 


opponente’ suit. The only point which Miss Jagtiani has raised before us in the 
present revisional application is that the lower appellate Court has not properly 
construed s. 12, sub-s. (3)(a). Her argument is that the word “may” aod a thie 
sub-section is used in its usual enabling sense and that it gives discretion to the ee 
either to pass a decree for ejectment or not. According to Miss Jagtisni, it would 
not be fair or reasonable to hold that in the context 8. eer the word “may” 
introduces an elament of compulsion and means in effeot “ 


Section 12, sub-s. (3)(a), provides that, where the rent is asi by the month and 
there is no dispute regarding the amount of standard rent or INCTOASOB, 
if such rent or-increases are in arrears for a period of six mbn or more and the 
tenant neglects to make payment thereof until the expirdtion of the period of one 
month after notice referred to in sub-s. (2), the Court may pass a decree for eviction 
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in any such suit for recovery of possession, There is no dispute that this sub-section 
applies to the nt proceedings and that the requirements of this sub-section are 
otherwise satiated. “If the requirements of this sub-section are satisfied, is it open 
to the Court, apting on equitable. consideration, to hold that a decree for eviction 
would not, and should not, be passed; or is the Court bound to ‘pass a decree fg» 
eviction as soon as it is satisfied that the requirements of this sub-section have been 
complied with ? 

The question as to whether “may” in some cases can mean “must” has bean oon- 
sidered by judicial decisions on several occasions. Usually the word “may” is an 
enabling word : it gives discretion to the person who is given the option to act ns 
particular manner mentioned in the section. But it is well recognised that the word 
“may” in the context can mean “shall”. If statutes authorise any specified persons 
to do aote for the benefit of others, the authority conferred is coupled with an obliga- 
tion to di a duty by the statutes themselves ; and, in such a case, though the 

.. word used by the Legislature may be “may”, the intention is to impose afi obligation 
, upon the authority to discharge his duty, with the result that the word “may” in 
` the context means “must” or “shall”. Whether the authorised person is given a 
discretion or is under a compulsion or obligation to do a particular act would 
inevitably depend upon the context in which the word “may” has been used, the 
. scheme of the statute wherein the section using the word “‘may” occurs, and such 
other relbvant considerations. As Lord Phillimore has observed in Alcock Ashdown 
& Co. v. Chief Revenue Authority, Bombay! (p. 927) : 

“...when a capacity or power is given to & public authority, there may be circumstances 
which couple with the power a duty to exercise it.” 
In dealing with the denotation of the word “may”, the observations of Lord Cairns. 
in the case of Julius v. Lord Bishop of Osford* are always cited with approval 
(p: 222): - 

“...there may be samething in the nature of the thing empowered to be dane”, observed 
Lord Oairna, “something in the object for which it is to be done, something in the conditions 
. under which it is to be done, something in the title of the person or persons for whose benefit the 
, power is to be exercised, which may couple the power with a duty, and make it the duty of the 
person in whom the power is reposed, to exercise that power when called upon to do so.” 
In the case of Alcock Ashdown & Oo. Ltd., their Lordships of the Privy Council 
were gonsidering the effect of the word “may” used in s. 51 of the Indian Income. 
tax Act, which provided that the Chief Revenue Authority may, either on its 
own motion or on reference from any revenue officer subordinate to it, draw upa 
statement of the oase, and refer it, with its opinion thereon, to the High Court. 
It was held that, though the word used was “may”, having regard to the 
soheme of the Act and the other relevant facta to which I have just 
referred, when the other conditions of s. 51(1) were satisfied, it was the duty ° 
of the Chief Revenue Officer to make the reference. In Hookamchand v. Nowroji? 
Mr. Justice Beaman has similarly construed the word “may” occurring in s. 49 of 
the Indian Insolvency Act. Similarly, the word “mag” used in s. 59 of the Indian 
Stamp Act has been construed to mean “shall” by Chagla Acting O.J., and Bhag- 
wati $ . in Chief Contr. Rev. Auth. v. Mah. Sugar Millst. 

We must, therefore, proceed to consider whether the context in which the word 
“may” has been used m s. 12, sub-s. (3)(a), and the other relevant considerations 
justify the view taken by the lower ee Court that the word “may” in the 
material sub-section means “shall”. ion 12 deals pith claims which may be 
made by landlords against their tenants for ejectment of the tenants. It would be 
necessary to consider the scheme of this section. It would also be necessary to take 
into account the amendments made in the material sub-seotions of this section. 
Section 12, sub-s. (7) provides that a landlord shall not be entitled to the recovery of 
possession of any premises so long as the tenant pays, or is ready and willing to pay, 
the amount of the standard rent and permitted increases, if any, and observes 
1 (1928) 25 Bom. L. Œ. 920, P.o. 8 (1907) 10 Bom. L.R. 345. 

2 {1880} 6 Aro Gen. aid - 4 (1047) 40 Bom. L.R. 898. | 
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and performs the other conditions of the tenancy, in so far as they are consistent with 
the provisions of this Act. In other words, unleas this sub-section is satisfied, no 
. claim for ejectment can be made. It has been urged before us by Mise Jagtiani that 
the learned trial Judge has found in favour of the petitioner that he was ready and 
yilling to pay the rent and there is no allegation that the tenant has not complied 
with or observed the other conditions of tenancy. That, no doubt, is true. But 
the finding of the learned trial Judge that the tenant was ready and willing to pay 
the rent is patently erroneous. When s. 12, sub-s. (J) refers to the readiness 
and willingness of the tenant to pay, it refers to the readiness and willingness at the 
date of the suit. It is true that the verbs “pays, or is ready and willing to pay” are 
used in the present tense; but it is well settled that the material time by reference to 
which this test has to be judged is the date of the suit (vide Mathuradas v. Nathubhat* 
and Ismail Dada Bhamant v. Bat Zuleikhabat)*. Applying this test, it is clear that 
at the date of the suit the petitioner had not paid the rent and was not ready and 
willing to pay the rent either. Therefore, it would not be possible to accept the 
argument that the opponents’ claim for ejectment against the petitioner is pared ` 
under 8. 12, sub-s. (1). 

Section 12, sub-s. (2), provides another safeguard in favour of the tenant. Under 
this sub-section, no suit for the recovery of possession shall be instituted by the land-. 
lord against a tenant on the ground of non-payment of standard rent or permitted. 
increases due, until the expiration of one month next after notice in writing of the 
demand of the standard rent or permitted increases has been served upon the tenant 


in the manner provided in s. 106 of the Transfer of Property Aot. is sub-section 


‘prima facie appears to give the tenant a further rtunity to pay the rent within 
one month from the date of receipt of the notice. Lf that be so, in case the tenant 
fails to avail himself of this t, then the landlord is entitled to ask for his eject- 
ment and the matter would then fall to be governed by the subsequent sub-sections 
of s. 12. As it originally stood, sub-s. (3) of s. 12 had provided that no decree for 
eviction shall be passed in any such suit if, at the hearing of such suit, the tenant pays 
or tenders in Court the standard rent or permitted increases then due together with 
costs of the suit. This sub-section provided one more safeguard in the interests of. 
. the tenant. If the tenant paid or tendered in Court the rent due at the hearmg 
of the suit, a decree for his eviction would not be passed. It is a matter of history 
that this sub-section was construed by this Court as giving an rtunity to the 
tenant to pay or tender rent even at the appellate stage. It was held that res pes 
in law amounts to a re-hearing of the suit and is a continuation of the suit 80 
relief was given to the tenants against ejectment if the tenants paid or tendered the 
amount doe up to date even in the appellate Court. It was bly because of 
this interpretation of 8. 12, sub-s. (3), that Legislature Doai of making suitable 
amendments in the structure of s. 12 iteelf. We have now two sub-divisions in sub- 
s. (8) of s. 12. Sub-section (3)(a) of s. 12 is the sub-section with which we are oon- 
cerned in the present revisional application and I have already cited it. Bub- 
s. (3)(b) deals with oases not falling under sub-s. (8)(a) and it provides that no 
decree for eviction shall be in any such suit if, on the first day of hearing of 
the suit or on or before such other date as the Oourt may fix, the tenant pays or 
tenders in Court the standard rent and permitted increases then due and thereafter 
continues to pay or tender in Court regularly such rent and permitted increases till 
the suit is finally decided and also pays costa of the suit as directed by the Court. 
It would’ be noticed that for the expression ‘‘at the hearing of the suit” Legislature 
has introduced different ions in this sub-sectién by the amendment. The 
at hogs in question has to bs made ‘‘on the first day of hearing of the suit or on or 
fore such other date as the Court may fix’. If the payment is made during this 
period, then a decree for ejectment would not be passed. Ft is thus clear that in 


cases falling under s. 12, sub-s. (3)(b), & decree for ejectment cannot be if the 
other requirements of this sub-section are satiafled. It is in the light of this provision 
that we must go back to s. 12, sub-s. (3)(a). à 


e 
1 (1922) 25 Bom. L.R. 345. 2 (1948) 46 Bom. L.R. 244, at pp. 258 and 262. 


1956. | KURBAN HUSSHN Y. BATIKANT (A.0.5.)}—CGajendragadkar J. 168 


Sub-section (3)(a) of s. 12 deals with cases of tenants who are in arrears as to pay- 
, mènt of rent for a period of six months or more and who fail or neglect to make pay- 
ment of the rent in question until the expiration of the period of one month after 
notice as mentioned in sub-s. (2) of s. 12. Legislature used the word “may” 
while dealing with cases of tenants who are in arrears for a long period and who fail 
or neglect to make payment of rent due within a month after [ving notice in that 
behalf from the | ord. In our opinion, it is clear that the scheme of s. 12 indicates 
that, in regard to tenants who are in arrears for a long period and who refuse to pay 
the rent even within a month after receiving notice, a decree for ejectment 
follow as & matter of course. Cases where there is a dispute about the standard 
rent or permitted increases are covered by the explanation to s. 12. In such caseg, 
the tenant is required to make an application to the Court in the manner and within 
the period mentioned in the explanation for fixation of standard rent ; so that these 
oases do not fall within the iew of s. 12, sub-s. (3)(a). Section 12, sub-s. (8)(b) 
naturally deals with cases the rent due from the tenant is for a.period less 
than six months. In respect of such cases Legislature has provided that no decree 
for ejectment shall be passed provided the payment of rent is made as provided in 
the sub-section. Having given adequate protection to tenants who are not in arrears, 
for such a long period as six months, Legislature a to have taken the view that 
where tenants are in arrears for such a long period as six months, if the tenants do 
not take steps to pay the rent within one month after receiving notice from the 
‘ landlord, they are not entitled to any further protection and the landlord would be 
entitled to obtain a decree as a matter of right. That is why we are inclined to take 
the view that, in the context in which the word “may” is used in s. 12, sub-s. (3)(s), 
it must be held that the said word introduces an element of obligation or compulsion 
and in effect means “must” or “shall”. Ifthe word “may” in s. 12(8)(a) is held to 
have its usual permissive meaning, it would really be difficult to understand wh 
it was thought necessary to introduce this sub-section by an amendment at all. 
Even without this sub-section the Courts would have acted in their discretion: 
‘Courta would have passed a decree for ejectment in some cases and would have 
refused to pasa a similar decree in other cases, having regard to relevant facts and 
‘circumstances. It is because Legislature thought that failure to pay rent for six 
months or more and refusal to comply with the demand for the payment of rent 
within a month after receiving notice disentitled the tenant from any protection 
againg ejectment that s. 12, sub-s. (3)(a), has been introduced by the islature 
by way of amendment in 1954. That the word “may” has been used by the Legis- 
lature in the same Act in the sense of “must ” or “shall” would be clear if we were to 
look at a. 11 of the Aot. This section deals with the fixation of standard rent and 

j increases in certain cases and it provides that, in any of the cases men- 
tioned therein, the Court may fix the standard rent or permitted increases. It would 
be impossible to hold that the word “may” im this section is used in ita permissive 
sense and does not mean “shall” or “must”. In our opinion, s. 12, sub-s. (3)(a), 
similarly uses the word “may” in its compulsory, obligatory sense and should be 
taken to mean “shall” or “must”. That is the view which the learned District 
Judge has taken and we see no reason to differ from this view. 

In the result, the application faile and the rule is discharged. There will be no 
order as to costa, 

Rule in the civil application is discharged. No order as to costa. 

Rule discharged. 
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FULL BENCH : 


Before the Hon'ble Mr. M. O. Ohagla, Okiaf Justice, Mr. Justice Gajendragadkar and 
X Mr. Juss Vyas. $ 
> DATTATRAYA VISHNU PENDSE v. GANPAT RAGHO AMBRE.* 
Bombay Tonanoy and Agrioulimral Lands Act (Bom. LXVII of 1948), Sec. 34(2)(0)—Eepresnon 

“main sowroe of the income of the landlord for Ms maintenance’, meaning of—COcndelones under 

sick Landlord can obian possession from tenant undor s. $4(2)(c}—Consiruction. 

The expreasion “main source of the income of the landlord for his maintenance” m s. 34(2)(o} 
of the Bombay Tenancy and Agricultural Lands Act, 1948, means that not only the landlord 
must require the land for hij maintenance, but ib must also be found that the moame from 
ths land of which he is seking possession is the principal source of his income. In other 
words, a comparative test must be applied and the income of the landlord from sources other 
than the land of which the possession is sought must be considered, and ft is only if the Incomes 
fram the land of whioh he is seeking possession is larger than the moame from other sources 
that the condition laid down in ol. (o) of s. 84 (8) of the Act will be satisfied. 

When e landlord applies for possession of the land as required by him for personal culttva- 
tion, the first question that must be decided for the purposes of a, 34{2}(0) of the Act is 
whether the source of his moome from the land in suit or m the action is larger than his 
income fram all other sources. If the income is not larger, then no further question remains to. 
be determined and the landlord’s action must fail. If it turns out that the source of his 
moome from the land in question is larger than the income from all other sources, then the 
next question would be whether he requires this Income for his maintenance. If the land- 
lord is already in a position to mamtaim himself from the other sources, then again the land- 
lord must fail It is only i he satisfies both these conditions that he oan obtain possession 
from his tenant. 

Chamka v. Vinayak, applied. 

Oma Dattatreya (applicant) who was the owner of certain land situstedin the Kolaba 
District gave a notice to his protected tenant Ganpat (opponent) under 8. 34 of the 
Bombay Tenancy and Agricultural Lands Aot, 1948, terminating his tenanoy at 
ee ee Gn heal 1, (eee eee A ee bona fide 
. personal cultivation. il 1, 1054, applicant filed an application for 
Dion oP din lad beore the Marilatder.. Tho Mamlatdax allowed the aprior 
holding that the bona fides of the applicant were established and he orderga that 

ion of half of the land be restored to the applicant. On appeal by the op- 
nent, the District Deputy Collector allowed the appeal, observing, m his order, as 

ollows :— 

‘His chief contention in this appeal is that the lower Court was wrong in deciding the bona 
fidea of the landlord in asking the land for personal cultivation in his favour. He further says 
that as per a. $4{0) of the B.T. and A.L. Act the income by the cultivation of such (Le. this) land 
will not be the main source of moome of the landlord for his maintenance, I entirely agree with 
the appellant. The respondent has admitted that he is at present cultivating 8 acres of paddy 
land personally and that he also receives rent to the extent of 6 khands of paddy by way of rent 
from his other tenants. Compared to this, the moome, fram 1/2 the portion of the suit land, can 
never form the mam source of income for the landlord. 

Inadequacy of income can hardly be e ground that oan justify the demand for self cultivation 
of this land. In these circumstances I get aside the order passed by the lower Court and allow 
the appeal. No portion of the suit land should be given to the landlord for his personal cultiva- 
tion from the appellant at all.” | i 

The applicant preferred a revision application to the Bombay Revenue Tribunal, 
but it was dismissed by the Tribunal on the ground that the applicant was entitled 
to the possession of only one half of the land and that the ingome from the oultiva- 
tion of this one half land could not be the main source of income of the applicant for 
his maintenance. In the course of its order the Tribunal observed as follows :-— 

“Asoording to Shri Limaye, relying an the decision pf the leamed Chief Justice and Shri 
Justice Dixit, in Speclal Civil Applications Nos. 2609 and 2610 of 1958, decided on February 1, 


*Decided, December 12, 1956. Special Civil 1 (1000) LL.R. 83 Bom. 876, s.o. 11 Bom. 
Application No, 1927 of 19656. LR. 34%, 
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1956, what the Prant Officer should have done was to satisfy himself whether the existing income 
of the landlord from his other sources was or was not sufficient for his maintenance ; and if not, 
then he should have considered whether the landlord required in addition the whole or the bulk 
of the income fram the suit lands for his maintenance, The question of interpretation of the said 
sub-cl. (0) of oL (2) of s. 84 has, however, been further clarifled by a subsequent ruling of their 
Lordships in Special Civil Application No. 2698 of 1955, decided on February 22, 1956. Aocoarda 
ing to this ruling : 

‘It would be difficult to hold that the income received from the cultivation of the (suit) land 
would be the main source of the income of the landlord for his maintenance, unless his income was 
compared with the other income received by the landlord... When a landlord receives income fram 
two or three sources and the Legislature requires that one of the sources, namely, the income 
coming from the cultivation of the land, should be the mam source of the income of the landlord 
for his maintenance, the word ‘main’ must be given its due significance and the word ‘main’ 
would receive its proper construction only by campering it with the other sources of income.’ 

We would rely on this ruling, and acoording to us, this is roughly what the Prant Officer 
has tried to do in the course of his judgment. We are, therefore, unable to find th& the Prant 
Offlcer committed any error of law, or that his interpretation of sub-cl. (0) of cl. (2) of s. 84 was 
erroneous.” 

The applicant applied to the High Court under art. 227 of the Constitution of 
India to set aside the order of the Tribunal. The application was heard by Gajen- 
dragadkar and Chainani JJ. who referred it to a larger benoh. Gajendragadkar J. 
delivered on November 22, 1956, the following referring judgment :— 


I` 


GAJENDEAGADKAE J. This special civil application raises a short question of law 
under s. 34, sub-s. (2), cl. (c), of the Tenancy Act. ‘This provision requires the land- 
lord to satisfy one important condition before he is allowed to terminate the tenancy 
of a protected tenant. There are other conditions imposed on the landlord by this 
section ; but we are not concerned with those conditions in the present application. 
The oondition laid down by this provision is that the income which the landlord 
would obtain by oultivation of the land in dispute must be shown to be the mainh 
source of the income of the landlord for his mamtenanoe. What is the denotation of 
the expression “the main source’ used in this sub-section ?—that is the point which 
calls for decision in this case. These words have received different constructions 
in this Court. Ita to be clear that these different constructions are inconsis- 
tent agd may not be edaily. somone ble: In the present case, the two different 
views were cited before the Revenue Tribunal, but the Tribunal has purported to 
follow the view taken in Miyayi Motibhat v. Ibrahim AUarakha' with the result that 
the landlord’s olaim to eject tenant has been dismissed. 

It is agreed before us by both the learned advocates that the question which is 
raised by the present petition is of general im oe, and we think it is desirable 
that, in order to avoid any oonfusion in the inistration of this Act, this matter 
should be considered by a larger bench and the conflict apparent in the two views 
taken by this Court should be resolved and set at rest. 

In Parsu alias Peru Narayan Naik v. Govind Janardan Mahale? Chagla C.J. and 
Dixit J. have taken the view that the better and the fairer interpretation of this 
sub-section is that 

“what has got to be considered is the income fram the land which is the sabsasbristeeoar tis 
application of the landlord” and that “this has nob to be conmdered ocomparatively.’’ 
“Having oonsidered the income from this land”, observed the learned Chief Justice, “the 
Court must be satiafled that the landlord needs the whole of it or tht bulk of it for his maintenance 
and then only that income becames the main source for his maintenance.” 

On the other hand, in Miyajt Motibhai v. Ibrahim Allarakha Mr. Justice Gokhale 
and I have put a dfferent construction on this sub-clause. We held that 
the condition im by s. 34 (2)(c) had been deliberately introduced by the ` 
Legislature in o to give an additional safeguard tothe tenant and impose 
& further restriction on the right of the landlord to eject the tenant. That 

1 (1956) Special Civil Appliontion No. 2698 2 (1958) Special Civil Application Nos. 
of 1055, decided by Ga and 2609 and 2810 of 1955, decided by Chagla O. J. 
Gokhale JJ., on February 22, 1086 (Unrep.). | and Dixit J., on February 1, 1956 (Unrep.). 


Sy, 
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is why we were inclined to attach signifloance to the adjective “mam” which 

i the word “source” in this clause. The view taken in this special 
civil application was that the income which the landlord would receive from the land 
in question cannot be said to be the main source of the income for bis maintenance 


Ba aaa it is com with the income which the landlord receives from other sources 


y available to him. 

It a that on two subsequent occasions Shah and Vyas JJ. have preferred to 
follow view taken by the learned Chief Justice and Dixit J. In Abdul Rahiman 
Shaikh v. Narayan Tukaram Kale}, Mr. Justice Vyas, who delivered the judgment. 
af the Bench, has followed the view expressed by the learned Chief Justice. Simi- 
larly, in Jijibhai Ishwarbhai Patel v. The Bombay Revenue Tribunal, Mr. Justice Shah, 
who delivered the judgment of the Bench, purported to adopt the same view. Inc- 
dentally it may be pointed out that Mr. Justice Shah has construed the judgment of 
the learned Chief Justice as laying down the test that, in ascertainmg whether the 

iremerft of 8. 34(2)(c) is satisfied, it is necessary to ascertain what is the agri- 
tural income of the landlord and to add to that agricultural inoome the estimated 
inoome which the landlord is likely to get from the land of which he is claiming 
possession, and that if the te of such incomes may be regarded as the mam 
source of the income of the ord for his maintenance, the requirement of s. 34(2)(c) 
would be satisfied. ` 

In view of the divergence of opinion expressed on this point, we think the papers 
in this case should be placed before the learned Chief Justice to enable him to cons- 
titute a larger Bench to hear this special civil application. Both the learned ad- 
vocates are agreed that this is the only point which calls for a decision in the present 
special civil application. 

The matter was heard by a full bench composed of Chagla C.J. and Gajendragadkar 
and Vyas JJ. 


V. M. Inmaye, for the applicant. 
G. N. Vaidya, for the opponents. 


Cuaaua O. J. This full bench has been constituted to construe ol. (¢) of sub-s. (2) 
of s. 84 of the Bombay Tenancy and Agricultural Lands Aot, 1948. When we look 
at the scheme of s. 34, sub-s. (Z) gives the right to a landlord to evict his tenagt if he 
bona fide requires the land for cultivating it personally or for any non-agricultural 
use for his own purpose. Sub-section (2) places certain restrictions upon the land- 
lord from obtaining the land even if his case falls under sub-s. (7), and the first 
restriction is contained in ol. (a) which fixes a ceiling of the holding of the landlord 
and provides that even if the landlord requires the land bona fide for personal culti- 
vation, he.cannot obtain the land if it goes beyond the ceiling. Then ol. (b) deals with 
a oase where the tenant has become a member of a co- tive farming society. 
Clause (c), with which we are concerned, was enacted by Act XXXIIT of 1952 and 
it is in the following terms :— 

“(o) to terminate the tenancy of a protected tenant on the ground that the landlord requires 
the land for cultivating it personally, unless the income by the cultivation of such land will be 
the main source of the income of the landlord for his maintenance.” 

The short question that we have to consider and decide is: What is the proper 
eee ee Pee expression “main source of the income of the 
landlord for his main p” $ 

Now, two possible views have been placed before us. One view is that if the land- 
lord is not in a position to maintain himself and if it is found that the inoome from the 
land of which he is seeking possession can contribute substantially or in the main to 
make up for the deficit, then the condition laid down in ol. (c) would be satisfied. 
The other view is that not only the landlord must require the land for his maintenance, 
but it must also be found that the income from the Jand of which he is seeking pos- 
session is the principal source of his income. In otHer words, a,comparative test must 
‘ 1 - (1956) Special Application . 2 (1956) Special Civil Application No. 
516 of 1958, decried by Shah eal Vous JJ, 120 of 1058, deeded by Shah ond Vyas JJ., 
on July 2, 1956 (Unrep.). on July 17, 1956 (Unrep.). 
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be applied and the moome of the landlord from sources other than the land of which 
the possession is sought must be considered, and it is only if the income from the land 
of which he is seeking poesession is larger than the income from other 
sources that the condition laid down im ol. (c) will be satisfied. In order to decide 
which is the more correct view we must look at the nature of the Act whi 
we are construing and the object that the Legislature had in mind. It is needltas 
to repeat what has often been said in this Court that this is an ameliorative Act 
and it has been enacted for the benefit of the tenants. It is also necessary to bear 
in mind that sub-s. (2) of s. 34, in which ol. (c) finds a place, is a restrictive pro- 
vision restricting the right of the landlord to obtain possession which has been 
conferred upon him by s. 34(7), and therefore this restriction must be construed 
strictly in favour of the tenant and against the landlord. In favour of the first 
view Mr. Limaye has Tana urged upon us that what the Legislature had in mind 
was & poor small landlord who would not be in a position to maintain himself and 
that consideration is the main and ruling consideration underlying cl. (a, and what 
he says is that if the landlord was not in a position to maintain himself, then it 
was not necessary to apply the comparative test but that what was necessary was 
to find out whether he could ment his income so that he could maintain him- 
self mainly from the income which he would receive if he obtained possession. of the 
land which he sought from his tenant. In our opinion, the Legislature really was not 
considering the question whether the landlord could maintain himself or not, because 
if that was the consideration which weighed with the Legislature, the islature 
would never have enacted ol. (a) of s. 34(2) because in that oase even though a 
landlord may bona fide require the land for his personal cultivation, even though 
he may require it for his maintenanoe, if he already had a holding which conformed 
to the ceiling laid down by the Legislature, then he oould not evict the tenant. 
Therefore, cl. (c) was a farther restriction upoa the right of the landlord that even 
where he required land bona fide for his personal cultivation and even though the 
land in his possession did not reach the oeiling laid down by the Legislature, even so 
he could not obtain possession of the land unless two conditions were satisfied 
andthe two conditions were that he must require the land for his maintenance 
and the principal source of his income must be the land of which he sought pos- 
session. construing this expression “the main souroe of the income of land- 
lord for his maintenance”, undoubtedly full effect must be given to both parts of this 
senténoe “the main source of the income” and “for his maintenance”. We find it 
rather difficult to take the view that the main source of the Income means not the 
principal souroe of the income in the comes sense, but the consideration that if he 
obtained possession of the land that land would in the mam or substantially or 
largely contribute to the making up of the deficit which he finds m maintaming 
himself. 


There is & clear authority of this Court which is of considerable assistance in 
construing this sub-section. A division bench of this Court consisting of Mr. Justice 
Chandavarkar and Mr. Justice Heaton in Chunilal v. Vinayak, were called upon to 
construe the definition of the word “agriculturist’’ in the Deccan Agriculturiste’ 
Relief Act and one of the parte of that definition was a person who earns his livelihood 
principally by agriculture, and the question was what that expression meant in the 
context of the Act, and Mr. Justice Chandavarkar in delivering the judgment of the 
Court observed (p. 379): 

“In ascertaining whether,a man who has two or more sources of income, af which the income 
fram agriculture is one, occupies the status of agriculturiet as d&fined in the Act, the Court must 
take into account all those sources and ascertain whether the income from agriculture is larger 
or smaller than the reat, All the sources must be taken to be means of his livelihood, and, tf the 
principally by agriculture.” 

Applying that test to the expression used by the Legislature in this case, which is 
identical, in our opipion the préper approach to the matter is that when a landlord 
applies for possession of the land as required by him for personal cultivation, the 


‘1 (1909) LL.R. 38 Bom. 376, s.o. 11 Bom. LR. 342. 
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first question that must be decided is whether the source of his income from the land 
in suit or in the sotion is larger than his income from all other sources. If the in- 
come is not larger, then no further question remains to be determined and the land- 
< lord’s action must fail. Ifit turns out that the source of his income from the land in 
question is larger than the income from all other sources, then the next question would 

“be whether he requires this income for his maintenance. If the landlord is already 
in & position to maintain himself from the other sources, then again the landlord must 
fail. It is only if he satisfies both these conditions that he can obtain possession from 
his tenant. We are conscious of the fact, and Mr. Limaye has put a great deal of 
emphasis on it, that this mterpretation may act very harshly upon the case of some 
poor small landlords who may not be able to make both ends meet with the help 
of the land which they are cultivating. But as we started by saying, the Act is for 
the benefit of the tenante and not for the benefit of the ords. ‘This is un- 
doubtedly a case where the Legislature may consider whether it would not be in 
keeping with ite policy to better the conditions of the tenants to give relief to small 
bona fide landlords who are actually on the land, who are oultivating the land, and 
who are still mable to make both ends meet, and whether in such a case they should 
ee si itted to obtain the land in cultivation by the tenants or at least part of that 

ut that is a matter of policy with which we are not concerned. We must 
can & strict interpretation to the section which the language calls for. 

Our attention was drawn to various decisions given by different benches of this 
Oourt where aani views of this sub-section have been taken. As none of these 
judgments are rted judgmente, in our opinion it is unnecessary to discuss those 
judgments, and ore we have given to Tis sub-section the interpretation whieh 
we think is the proper interpretation in the context of the Aot. 


Order accordingly. 


` Before ihs Hon'ble Mr. M. O. Chagla, Chisf Justico, Mr. Justice Gajendragadbar and 
Mr. Justios Vyas. 


JASVANTRALI TRICUMLAL VYAS v. BAI JIWI.* 


Bombay Tenancy and Agriculimral Lands Act (Bom. LXVII of 1948), Seos. 4, 14, 87, 8, 5, 3 (18}— 
Transfer of Property Act (IV of 1882), Sec. 111(c)}—Bombay Rents, Hotel and LodgingsHouse 
Rates Control Act (Bom. LVII of 1947), Seo. 14—Landlord after notice to tenant terminating 
his tenancy, for default in payment of rent, applying for his ejoctmoni—Londlord joining in 
applioation sub-tenanis of tenani—Sub-tenanis let in possession when sub-letting not prohibited 
by law— Whether on termination of tenant's tenancy, sub-snants could be evicted by landlord— 
Riffect of s. á of B.T.BA.L. Act on termination of contractual tenancy between tenant and his 
eub-tenanis. 

A landlord after giving notice to his tenant under the Bombay Tenancy and Agricultural 
Lands Act, 1948, terminating the tenancy on the ground of default in payment of rent, filed 
an application for ejecting the tenant. The landlord impleaded two persons as opponents to 
his application who were sub-tenants of the tenant and to whom the land was let out. The 
opponents were let into posseasion of the land at the time when sub-tenancy was not declared 
to be invalid. The tenant had no answer to the landlord's application for oejectment. 
On the question whether the tenancy of the opponents was protected under the Act :— 

Held, that as the oppanents had come on the land under a valid contract between them 
and the tenant, they could be seid to be lawfully cultivating the land within the meaning of 
a. 4 of the Act, ə 

that under the Transfer of Property Act, 1882, on the termination of the tenancy of the 
tenant, the contractual tenancy between the tenant and the opponants had come to an 
end, but that on the termmation of that contractual tenancy, by feason of s. 4 of the Act, 
a statutory tenancy had come into existence, and 

that, therefore. the opponents could not be evicted by the landlord. 

The substantial effect of s. 4 of the Bombay Tenancy and Agricultural Lands Act, 1948, is 
that on the termination of a contractual tanancy between the tenant and the sub-tenant, 


“Decided, December 18, 1956. Special Civil Revision Applications Nos. 84 and 85 of 1954). 
ie No. 2676 of 1956 (with Orvil 
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if that sub-tenancy was valid in law, a statutory tenancy comes into existence and the sub- 

tenant becomes the statutory tenant of the landlord. The statutory tenancy only comes into 
existance when the tanancy and the tenant are elimmated. So long as the tenancy and the 

tenant are there, the sub-tenant is protected by the contract between him and the tenant , 

and under tMat contract he is protected and he can continues to Surpass aul 
when that protection comes to anend by reason of the elimination of the tenancy 

the landlord and the tenant, the statute steps in and gives to the sub-tenant the protection 

which he would not otherwise have had. 

Tukaram Balu Khot v. Shah Lakhamichand Swarupohand! and Shioram Dalpat Patil v. 
Subhas Motilal Jain’, affirmed. ; 
Dinka Bhagwani v. Raw Babasi*, overruled. 

Oxa Jaswantrai (applicant) who was the owner of certain lands at Dholka in the 
Ahmedabad district, on July 23, 1954, gave notice to his tenant Bai Jivi (opponent 
No. 1) who was cultivating the lands, terminating her tenancy on the ground of 
non-payment of rent for three years. The applicant then applied to the Mamlatdar 
for possession of the lands alleging that opponent No. 1 had failed to pay rent for 
three years and that in 1947-48 she had ceased to cultivate the lands herself and had 
#sub-let the lands to Mathurbhai and Gandabhai (opponents Nos. 2 and 3). The 
Mamlatdar held that along with opponent No. 1, opponenta Nos. 2 and 3 were also 
the tenants of the applicant and were not the sub-tenants of opponent No. 1, that the 
applicant had terminated the tenancy of opponent No.1 only and that the applicant 
had not taken any action to terminate the tenancy of opponents Nos. 2 and 3 and 
that their tenancy was not terminated. He accordingly rejected the application. 
On a the Prant Officer held that the applicant had waived the act of oppo- 
nents Nos. 2 and 3 for all intents and p and ted them as his tenants, 
that opponents Nos. 2 and 3 had become liable as principal tenants for claim of rent, 
that no demand of rent was made from them and that their tenancy was not ter- 
minated for failure of rent. He, therefore, confirmed the Mamlatdar’s order and 
dismissed the appeal. The applicant applied in revision to the Bombay Revenue 
Tribunal. The Tribunal dismissed the application on the ground that opponents 
Nos. 2 and 3 had become tenants and that the applicant had failed to give notice 
ict eae: the tenancy of opponents Nos. 2 3 and observed in its order a8 
ollows :— 

“In this connection reference may be made with advantage to the decision in Spl. O.A. 
No. 2401/55 decided on February 1, 1956 (Tukaram Balu Kho v. Shah Lakhamichand Swarup- 
ohana). 

That was a case where possession was sought by the landlord on the ground that his tenant 
had sub-let the land to the other tenants. In that case we find the following observations: 
‘In coming to that oanclusion the Tribunal entirely overlooked the position of the petitioner. 
The Tribunal seems to have taken the view that the controversy being between opponent No. 1 
and opponent No. 2, the question of the rights of the petitioner had not to be considered at all. 
In taking this view the Tribunal overlooked sec. 4 of the Tenancy Act which gives to a person 
awfally cultivating any land the status of a tenant. He is deemed to be a tenant and by reason 
of the definition of “‘tenant” contained in s. 2 (18), the position of this person who is deemed to 
be a tenant is the same as that of an actual contractual tenant. Assuming that there was a 
#ub-tenancy and that was the case of the landlord himself if the tenancy was before the Act of 
1948 came into force which was on December 28, 1048, then the sub-tenancy was not 
prohibited. If the sub-tenancy was not prohibited, then the petitioner was on the land 
dawfally and admittedly he was cultivating the land in which case as soon as the Act of 1948 came 
into force he was deemed to be a, tenant and as such acquired all the rights of a tenant.’ There- 
fore, following the above decision we must say that the Courts below were nob in error in law in f 
holding that opponents Nos. 2 and 3 had become the tenants of the applicant. We have already 
pointed above that oppanents Nos. 2 and 3 were, on the applicants’ own admission, an the land 
in 1947-48 Le. before December 28, 1948, which was the date on which the present Tenancy 
Act came into force. Tharefore, opponents Nos. 2 and 8 would be deemed to be the tenants and 
as such they acquired all the rights of a tenant.” 


'1 (1988) CtvileAppliostion No. 2491 of 1985, decided by Chagla O.J. and Dixit J., 
of 1055, j by Ohagla O.J. and Didit J., onJanuary 9, 1056 (Unrep. 
on Feb 1, 1958 (Unrep.). 8 (1956) 59 Bom. L. R. 101. 
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The applicant applied to the High Court under art. 227 of the Constitution of India. 
for setting aside order of the Tribunal. The application was heard by Gajendra- 
and Ohainani, JJ. who referred it to a larger bench. Gajendragadkar J. 
coo Cina the following referring judgment on November 27, 1956 :— 


“GAJENDEAGADKAR J. This special civil application raises a short question of 
law under s. 4 of the Bombay Tenanoy and icultural Lands Act, 1948. 

The petitioner is a landlord and in the application made by him to recover posses- 
sion of the land he alleged that Bai Jiwi was his tenant. It appears that the petitioner 
impleaded Mathurbhai and Gandabhai as o ta to his application on the ground 
that they were sub-tenanta of the land. ‘the int of law which Mr. Rajni Patel 
raises before us in the present petition arises between the landlord and opponents 
Nos. 2 and 3, who have been held to be the tenants of the land. For the eed soe 
of deciding this point, there is no dispute that the two opponents in question had 
let into the” possession of the land as sub-tenants from 1947-48. In other words, at 
the time when they became sub-tenants of the land the sub-tenancy was not prohi- 
bited. The Revenue Tribunal has held that in view of the fact that at the material 
time Bai Jiwi the tenant under the petitioner was entitled to create sub-tenancy. 
rights in favour of Mathurbhai and Gandabhai, these two latter persons have become 
tenants under s. 4 of the Act. In coming to this conclusion the Revenue Tribunal 
has relied on a decision of this Court in Tukaram Balu Khot v. Shah Lakhamichand 
Swarupchand.. Mr. Rajni Patel fairly concedes that the view taken by the Tribunal 
is fully justified by the decision to which the judgment of the Tribunal refers. He,. 
however, contends that the merits of the view taken by this Court in the said special 
civil application need to be re-examined and he seeks to en his contention 

ing to the observations made by Bavdekar and Gokhale, JJ. in Dinkar 
Bhagwant v. Rau Babaji?. Aoocording to Mr. Patel, the observations made in this 
latter case are inconsistent with the decision on which the Revenue Tribunal 
has relied. His case is that it is these latter observations that have more correctly 
interpreted the provisions of s. 4 of the Bombay Tenancy and Agricultural Lands. 
Act. 

In Tukaram Balu Khot v. Shah Lakhamichand Swarupchand Chagla O. J. and 
Dixit J. have taken the view that if there was a sub-tenanoy prior to the Act of 1048, 
then the sub-tenancy was not prohibited, and the sub-tenant was on the land law- 
fully and as such was cultivating it. In consequence after the Act of 1948 came into- 
force, such a sub-tenant was deemed to be a tenant and as such acquired all the 
rights of a tenant. This conclusion was reached in the light of the definition of the 
word “tenant” found in s. 2(/8) of the Act and n see al in ger ied 
of the provisions of s. 4 of the Aot. Bavdekar and Gokhale, JJ., on the o 
hand, in Dinkar Bhagwant v. Rau Babaji had to consider the status of a tenant 
let into the possession of the land by a mortgagee. In dealing with this question 
they had naturally to consider the identical provisions of the Tenancy Act. Before 
conan ilies the ific point about the status of a mo ’s tenant Mr. Justice 
Ba , who ivered the judgment of the Bench, oonsi a few allied cases 
arising under the relevant section. The first case which he considered as an illus- 
tration was the osse of a sub-tenant like the one with which we are concerned in the 
present ara ; and it is clear that Bavdekar and Gokhale JJ. were inclined 
to take the view, for the reasons which have been set out in the judgment, that a 
sub-tenant would not be able to claim the status of a tenant qua the owner of the 
land in question. In other words, the learned Judges thought that just as a tenant 
from the mortgagee cannot claim the status of the tenant of the mortgagor after the 
redemption of the mortgage so would the sub-tenant not be entitled to claim the 
gaid status. In fairness to the learned Judges, it must be pointed out that Mr. 
Justice Bavdekar has taken the precaution of specifically stating in his judgment 
that be and Gokhale, J. were not called upon to consider the status of a sub-tenant 
in the case before them. The learned Judge has also added that his observations on. 


1 (1956) Special Civil Application No. 2491 J., on Pears Sacha (Unrep.). 
of 1955, decided by Chagle OJ. and Dich 2 (1958) 59 L.R. 101. 
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that point should not be taken to be a decision at all. However, it cannot be denied 
that the observations made in that judgment in regard to the status of a sub-tenant 
and indeed the whole tenor of the judgment in so far as the learned Ju considered. 
the status of s.mortgagee’s tenant are inconsistent with the decision of Chagla C. J. ° 
and Dixit J. in the earlier Lera civil application. We would have mig 
hesitated to acoept Mr. Rajni Patel’s request that this question should be pladéd 
before a larger Bench because the conflict is not between two decisions of this Court. 
The conflict rather is between one decision of a Division Bench of this Court and 
observations made in another decision of a Division Bench. But, in our opinion, 
even in the case which was decided by Bavdekar and Gokhale, JJ. the queg- 
tion whioh arose for consideration was the construction of s. 4 of the Aot and it is 
clear that s. 4 has been construed by them in a manner which is not consistent with 
the view which has apparently been taken by Chagla C. J. and Dixit J. of the same 
section. Besides, it is obvious that this question is of general importance and is 
likely to arise in several cases under the Tenancy Act. Tnoidentally the faot that 
the view taken by Chagla C. J. and Dixit J. is not quite consistent with the observa- 
tions made by Bavdekar and Gokhale JJ. and is not easily reconcileble with their 
actual decision may create confusion in the administration of law. In such & oase 

it is of utmost importance that the revenue Courte should receive clear and unambi- 
guous guidanoe from us in interpreting the material sections of the Act. 

That is why, we think, that it would be expedient in the interests of justice that the 
papers in this case should be placed before the learned Chief Justice to enable him 
to direct that a larger Bench should deal with the point which Mr. Rajni Patel seeks 
to raise in this special civil application. Mr. Rajani Patel has conceded that if the 
point which he raised in this special civil application is answered against him, the 
application will have to be dismiesed. On the other hand, if this question is answered 
in his favour this application will have to go back before the Division Bench for 
disposal in accordanoe with law. 


The question was heard by a full bench composed of Chagla C. J. and Gajendra- 
gadkar and Vyas, JJ. 


Rajni Patel, with I. C. Bhat and V. B. Patel, for the petitioner. 
G. N. Vaidya (amicus curie), for the respondents. 


CHacra C.J. A question of some importance arises for the decision of this full bench. 
Tho facts may be simplified in order to pose the question clearly. A landlord files an 
application for sion: a tenant on the ground that he is in default for payment 
of rent. The tenant no answer to landlord’s application. The landlord 
joins in that application, which is preferred before a Revenue Authority, two persons 
who were sub-tenants of the tenant and to whom the land was let out, and the land- 
lord contended that if the tenanoy of the tenant could be legally terminated, the 
sub-tenants had no right to continue to remain on the land. e question that we 
have to consider is whether the Tenancy Act gives any protection to these two sub- 
tenants. A very important and salient feature of this case is that the contract of 
sub-tenancy between the tenant and the sub-tenants was a legal contract and the 
sub-tenants were cultivating the land lawfully. it is true that under the ordinary 
law of the land, under s. 111 (c) of the Transfer of Property Act, when the tenancy 
was terminated the sub-tenants would have no right to remain on the land, and that 
the contract between the sub-tenants and the tenant would automatically come to 
an end with the termination of the tenancy between the landlord and the tenant. 
Has the Tenancy Act made any change in this ordinary law and given a protection 
to the sub-tenants Which the er of sgl! Act does not vouchsafe to him ? 

Now, we are concerned with the Tenancy Act of 1948 and the relevant section that 
we have to consider is s. 4 which provides that a person lawfully cultivating any land 
belonging to another person be deemed to be a tenant if such land is not culti- 
vated personally by,the owner ‘and if such person is not—and then we have three 
categories which are excepted. One is a member of the owner’s family, the second 
is a servant, and the third is a mortgagee in possession. From the language of this 
section it is clear that the Legislature constituted a class of persons into tenants who 
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in ordinary law and who by the strength of any contract would not be tenants. The 
expression “deemed to be a tenant” makes it olear that but for the legal fiction 
created by s. 4 the person would not be under the law a tenant. The conditions to be 
- satisfied before a person can become, as it were, an artificial tenant ynder s. 4 would 
““““\ be that he must lawfully cultivate any land belonging to another person. In our 
opinion, it is not possible to contend that s. 4 was dealing with a class of contractual 
tenants. Ifa tenant had his rights under a contract, then it was not necessary 
glee to provide by s. 4 that a person should be deemed to be a tenant and 
ould have his rights as a tenant. e definition of “tenant ” in the Act makes 
the position even clearer. Section 2 (18) defines “tenant ” as meaning an agrioul- 
turist who holds land on lease and includes a person who is deemed to be a tenant 
under the provisions of this Act. Therefore, the definition of “ tenant ” falls into 
two parts. One is a tenant who is a contractual tenant under a lease, and the other 
class is a tenant who is deemed to be a tenant under the provisions of this Aot, and 
the second.part of the definition would apply to s. 4 which, as already pointed ont, 
creates & olass of artificial tenants. There is also the definition of “ agrioulturist ” 
which means & person who cultivates land personally. Therefore, in order that the 
definition of a tenant should be satisfied, a person should not merely hold land on 
lease, nor must he merely be deemed to be & tenant under the provisions of the Act, 
but he must also cultivate land personally. Mere possession of land would not be 
sufficient. 

Now, under s. 14 of the Act, one of the grounds on which a tenancy oan be termi- 
nated is that the tenant has sub-let the land, and under s. 27 a sub-tenanoy has been 
made invalid. But at the time when the peg erat this case was created the 
sub-tenancy was regulated by the earlier Act, Act of 1939, and at that time 
the sub-tenancy was not declared to be invalid, and therefore on the facts of this 
case it is clear that the two sub-tenants came on the land under a valid sub-tenancy 
and therefore when they were cultivating the land they were cultivating the land not 
a8 trespassers but under a valid contract between them and the tenant. It could, 
therefore, be definitely said of these two sub-tenants that within the meaning of s. 4 
they were lawfully cultivating the land. If that be the true position, it is difficult 
to understand how on the termination of the tenancy of the tenant these two sub- 
tenants could be evicted by the landlord. Undoubtedly, under the provisions of the 
Transfer of Property Act the contractual tenancy between the tenant and the gub- 
tenants would come to an end, but on the termination of that contractual terinoy, 
by reason of the provisions of 8. 4, a statutory tenancy would come into existence. 
Whereas before the termination of the tenancy the sub-tenants were protected by 
the terms of the contract between them and the tenant, on the termination of that 
contract they could look to the statute for their protection. 

It was urged that s. 3 made the provisions of Chap. V of the Transfer of 
Act, 1882, applicable to the tenancies and leases of land to which the Act applied, 
but the application was subject to this that the provisions ahould not be inconsistent 
with any provisions of the Tenancy Act, and in our opinion there are at least two 
sections of this Act which are clearly inconsistent with the provisions of s. 111 (c) 
of the Transfer of Property Act. Section 4 itself, which as already pointed out makes 
& person who is not a contractual tenant, a tenant for the purpose of this Aot, is 
contrary to the provision of s. 111 (c), whioh provision puts an end to the contractual 
tenancy between the tenant and the sub-tenant and makes him liable to be evicted 
by the landlord. Then there is s. 5, which constitutes every tenancy of a definite 
duration, in the first place df 10 years and then it provides for various cycles of 10 
years ; and when one looks at the various sections of the Tenanoy Act the position 
is rendered clear that what the Legislature had in mind was to protect the possession 
of a person who was actually cultrvating the land and who was on the Jand lawfully 
and not contrary to law or as a trespasser. The one idea that runs through the 
Tenancy Aot is that the actual tiller on the land should not be evicted provided the 
title of the actual tiller is derived from some legal éncident and is not the reault of 
an unlawful act, and if it is once conceded, as it must be conceded, that the title of 
the sub-tenanta was a legal title and that they were actual tillers on the land, then, 
am our opinion, it would be defeating the object with which the Tenancy Act was 
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passed to come to the conolusion that they were not protested by the provisions of 
this statute and they were placed in a different category from the other tenants to 
which the provisions of the Aot applies. 

The history of this legislation is also significant as bearing out the same idea. The °- 
first Tenanoy Act of 1939 had no provision with regard to statutory tenants, me 
that Act was amended by Act XXVI of 1946 and s. 2A was incorporated and th&t 
section is in terms similar to s. 4 of the present Act, and itis rather Important to 
note that a loous peneteniiae was given to the landlord for a period of one year to 
make an application for a declaration that a particular person on the land was not a 
tenant. When the Aot of 1948 was 8. 4A incorporated into this Act by Schedule 
I the provisions of ss. 3, 3A and 4 of the Act of 1939, and s. 3A provided : 

“Every tenant shall, fram the eighth day of November 1947 be deemed. to be & protected 
tenant for the purposes of this Act and his rights as such protected tenant shall be recorded in the 
Reoord of Rights, unless his landlord has prior to the aforesaid date made en application to the 
Mamlaidar for a declaration that the tenant is not a protected tenant.” ° ° 
Then. the Aot of 1948, as already pointed ont, by s. 27 rendered sub-tenancies invalid. 
Therefore, the Legislature had olearly this in mind that the sub-tenancies created 
during a particular period, and which had not been chall by the landlord as 
provided by s. 2A and which inferentially the landlord accepted, should be 
protected and the sub-tenants under these sub-tenancies should continue to. 
cultivate the land which they had been cultivating for some time. 

Mr. Patel with his usual fairness found it difficult to explain what object the Legis- 
lature had in mind in enacting s. 4. His first rather diffident answer was that the 
contention might have been to provide for tenancies created by an oral contract or a 
contract which it might be difficult to establish by evidence. That answer is obvi- 
ously untenable because s. 4 does not deal with contractual tenants. A tenant under 
& contract, whether it is a written or an oral contract, even if the contract is difficult 
to prove, is still a contractual tenant, and the language of s. 4 clearly negatives the 
apain that the Legislature was thinking of a ioular type or olass of contrac- 

tenants. The other answer suggested by Mr. Patel was that s. 4 was a surplusage. 
Now, a Court must be very loath to hold that when a Legislature in an important 
social measure solemnly enacts a provision to give protection to a particular class of 
tenants, such & provision is a mere surplusage to which no effect should be given, and 
when we find that effect can be given to s. 4 and a large olags of sub-tenants could be 
proteéted, then it is impossible to accept Mr. Patel’s argument that we must ignore 
s. 4 and proceed to construe the Tenanoy Act as if that section did not find a place at 
all in the statute. Mr. Patel has drawn our attention to various sections of the Act 
and he has suggested that if we put the interpretation upon s. 4 whioh we are doing, 
it may lead to certain difficulties and anomalies. -Now, even a full bench should not 
try to cross more than one hurdle at a time, and here we are only concerned with the 
specific question which we have posed as the question which for the considera- 
tion of this bench. But, undoubtedly, in construing a section ane must look at the 
scheme of the whole Act and one must ordinarily try to avoid giving a construction 
to a section which would render the working of the Act as a whole difficult. But 
after giving our most careful consideration to all that Mr. Patel has said, we do not 
think that any serious difficulty or anomaly would arise if we construe s. 4 as we 
propose to do. 

It may be pointed out that the Legislature has carried out this particular lioy of 

rotecting sub-tenancies in another piece of legislation and that is in the Bombay 
Rants, Hotel and Lodging House Rates Control Aot, Aet LVII of 1947, where by 
8. 14 it is provided : 

“Where the interest of a tenant of any premises is determined for any reason, any sub-tenant 
to whom the premises or &ny part thereof have been lawfully sub-let before the coming into opera- 
tion of this Act shall, subject to the provisions of this Act, be deemed to became the tenant of the 
landlord on the same terms and conditions as he would have held from the tenant if the tenancy 
had continued.” 


Undoubtedly, the lartguage of s. 4 of the Tenancy Act is different from the lan- 


guage of 8. 14 of the Rent Act, but s. 4 must be read in the context of the particular 
legislation which was being put on-the statute book, and, in our opinion, the sub- 
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stantial effect of s..4 is the same ass. 14 of the Rent Act, and the effect is this that on 
the termination of a contractual tenancy between the tenant and the eub-tensht, 
if that sub-tenanoy was valid in law a statutory tenancy comes into existence and 
the sub-tenant becomes the statutory tenant of the landlord. The statutory ten- 
ancy only comes into existence when the tenancy and the tenant ‘are eliminated. 
ə long as the tenancy and the tenant are there, the sub-tenant is protected by the 
contract between him and the tenant and under that contract he is protected and he 
oan continue to remain on the land. But when that protection comes to an end by 
reason of the elimination of the tenanoy between the landlord and the tenant, the 
statute steps in and gives to the sub-tenant the protection which he would not other- 
wise have had. In our opinion, this view of the matter should facilitate the working 
of the Act and remove any diffloulties which might arise if any other view was taken. 
The reason why this matter has been referred to this full bench is that there are 
conflicting decisions of division benches. A view was taken by me and Mr. Justice 
Dixit in Tukaram Balu Kho v. Shah Lakhamichand Swarupchand'! where in the 
judgment it was observed that a certain view taken by the Tribunal was erroneous 
because it overlooked s. 4 of the Tenancy Act which gave to a n lawfully oul- 
tivating any land the status of a tenant. He was deemed to be a tenant and by 
reason, of the definition of “tenant” contained in s. 2(18) the position of the parson 
-who was deemed to be a tenant was the same as that of an actual contractual tenant. 
Further, if the sub-tenancy was not prohibited, then the petitioner was on the land 
lawfully and admittedly he was cultivating the land, in which case as soon as the 
Act of 1948 came into force he was to be a tenant and as such acquired all 
ights of the tenant. ' The same view was expressed in Shivram Dalpat Patù v. Subhas 
ofilal Jain.2 
The other view has been expressed by Mr. Justice Bavdekar sitting with 
Mr. Justice Gokhale, in Dinkar Bhagwant v. Rau Babaji’. We have given our 
most anxious oonsideration to this contrary view taken by these two 
learned Judges. Mr. Justice Bavdekar takes the view that only that person can be 
considered to be lawfully in possession of the land within the meaning of s. 4 who is 
there by the permission or authority of the owner. With t respect, to take that 
view of s8. 4 is to add words to the section which the islature itself has not moor- 
porated in the section. With very great respect, wo do not see any warrant for 
reading into that seston the words “a person lawfully cultivating any land with the 
consent or authority of the owner”. If the learned Judge meant by this expression 
the tenant himself who is undoubtedly on the land with the leave and authority of 
the owner, then he is a contractual tenant and it was not necessary to enact s. 4 
to deal with his case. If, on the other hand, the learned Judge meant a person other 
than a tenant who is on the land by leave and licence of the landlord, then the 
learned Judge wanted to restrict the Si penge of s. 4 to only a licensee of the 
owner. There is no reason why we should give such & narrow meaning to a. 4 when, 
as already pointed out, in our opinion the Legislature wanted to protect a muoh 
larger olass of persons who were lawfully oultivating land and who did not hold that 
land under any contract which would permit them to continue being in possession of 
that land. The learned Judge also has come to the oonolusion that he has, by hold- 
ing that there is no provision of the Aot which is inconsistent with Chapter V of the 
Transfer of Property Aot, 1882, and in this partioular case s. 111(c) of the Act, and 
for that purpose he has only considered s. 14 of the Tenanoy Aot and he has taken 
the view that whereas g. 14 deals with the termination of the tenancy by the sot 
of the landlord, e. 111(c) deals with the automatic termifiation of the lease by 
tion. of law, and the learned Judge did not think that there was any fepsoonnilabiiey 
between s. 14 and s. 111(c) of the Transfer of Property Act. Now, it is unnecessary 
for us to express an opinion whether s. 14 is or is not inoondistent with s. 111(c). 
Mr. Vaidya forcibly pointed out that the Legislature wanted to restrict the right 
of the landlord to terminate the lease only to the cases mentioned in s. 14 and ib 


1 (1956) Special Civil Application No. 2491 of 1985, decided by Obggla O.J. and Dixit J., on 
of 1955, decided Qhagla OJ. and Dint January 9, 1956 ahi ae 
R. 101. 


J., on February 1, 1808 .). 3 (i956) 59 
3 (1956) Special Civil a Application No. 2192 gi 
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wgs not open to the landlord to rely on any other cases mentioned in s.111(c) of the 
“Transfer of Property Act. That appears to us to be a very possible view, but without 
expressing any opinion it is olear that at least there are two seotions in the Aot to 
whioh we have already drawn attention which are inconsistent with the provisions e 
-f 8.111(c) of the Transfer of Property Aot and those are ss. 4and 5. Ifa su tenancy 
automatically comes to an end by reason of s. 111(c), then effect cannot be given ¢o 
8. 4 which creates a statutory tenanoy, nor can effect be given to s. 5 which secures 
to every tenant, whether contractual or statutory, the right to be on the land for a 
‘certain period of time, and if the statutory sub-tenant by reason of the provisions 
of the Act becomes a protected tenant, then his rights would be larger those 
provided for in s. 5 and those rights would also be defeated if s. 111(c) was to be 
given effect. What seemed to have weighed with the learned Judge was the fact 
that he was dealing with a case of the tenant of a mortgagee in possession and 
naturally the learned Judge was oppressed by the consideraton that under ordinary 
daw on the redemption of a mortgage the tenancies created by the mprtgagee in 
possession would come to an end, and therefore to give effect to s. 4 would mean that 
not only the tenants would be protected but also the tenants of the mortgagee in 
ion. It may be pointed out that the Legislature in the Aot of 1948 in al. (c) 
of s. 4 has taken mortgagees in possession out of the oategory of statutory tenants. 
‘Therefore, whatever lacuna there was in the old Act has now been made good. 
"Tho learned Judge relies on this fact for strengthening his view that mortgagees in 
‘possession were never intended to be treated as statutory tenants, and if the tenants 
of mortgagees in possession were not intended to be treated as statutory tenants, 
then on a parity of reason sub-tenants could not also be considered as statutory 
tenants. our opinion, the amendment effected by s. 4(c) of the Tenanoy Act 
strongly sea fg view which we are inclined to take that under the old Aot all 
persons la y on the land were intended to be protected, but the Legislature 
realising the difficult position in which the mortgagor would find himself if the ten- 
anoy created by the mortgagee in possession were to be protected and on redemption 
the mortgagor was prevented from getting possession of the land, made the necessary 
amendment by enacting s. 4(c). It is true that the learned Judge in his judgment 
-eoxpresaly states that although he has considered the question of sub-tenancies and 
has examined the various provisions of the Act in order to decide the question, that 
arose before him, viz. the position of the tenants of the mortgagees in possession, he 
did net expressly wish to laide that sub-tenansies did not come within the purview 
ofs.4. But if the learned Judge is right in the view that he has taken with 
to the tenants of the mortgagees in possession, it must logically follow that the 
ition of the sub-tenantsa would be the same, and if the reasoning of the learned 
Jad is right with regard to the question that he was considering, that reasoni 
would be equally applicable to the question that arises before us. Therefore, with 
very great respect, we must hold that the view taken by the learned Judge with re- 
‘gard to the position of the tenants of the mortgagees in possession under the old 
Act of 1939 is not the oorreot ition, and that as far as the old Act is concerned 
the position of the tenants of ches mortgagees in possession and the position of sub- 
tenants was idertical ; they both became statutory tenants, one on the redemption 
of the mo and the other on the termination of the contractual tenanoy. 
We will, therefore, send this matter back to the division bench to decide the matter 
on merits in the light of the judgment delivered by us. 
O.R.As. Nos. 84 and 85 of 1954 will go back before a single Judge to be decided on 
enerites. k ° 
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Before the Hon'ble Mr. M. O. Chagla, Chief Justices, Mr. Justios Gajendragadkar and 
Mr. Justice Vyas. ; 


KRISHTAPPA VENKAPPA GADAD v. GOPAL SHIVAJI RAMCHANDRA 
KULKARNI.* 


ia eee E Pr E E between coparceners by adopied son—J oint 
> family property alienated by coparceners without necessity, prior to adoption—Whether such 
property oan be aastgned to shares of coparceners on repartiiioning property—Share to be 
awarded to adopted son and whether ho is entitled to acorstions and incomes earned with joint 
family property. 

Under Hindu law in re-opening a partition made between the surviving members of a 
joint Hindu family at the instance of a son adopted by the widow of a deceased copa romner,. 
the adopted son is entitled to claim that the properties alienated not for justifying neo casity 
by the surviving coparcensrs should be assigned to their shares and the adopted son should 
be awarded his share in the property existing at the date of his adoptive father’s deat h and 
socretions thereto unaffected by those alisnations. The adopted son can also claim his share- 
in any Moome earned with the aid of the property which was originally joint family pro party . 

Bhimajt Krishnarao v. Hanmanirao Vinoyak!, distiguished. 
Gurupadappa Basappa v. Karishiddappa', explained. 
Krishnamurtht Ayyar v. Krishnamurth Ayyar’, referred to. 
THE parties to the suit are shown in the following genealogical table :— 


Ramchandra 
| | 
j =Parvatibai (Deft. No. 2) 
(Deft. No. 10) 
t Gopal Shamrao Hanmant ji 
(Deft, No. 1) (Plaintif) (Deft. No. 3) (Deft. No. 4) (Deft. No. 5) (Deft. No. 6} 


Ramohandra died in 1901 leaving him surviving his sons Rayaji, Shivaji and. 
Rango. Shivaji died in 1912 leaving him surviving his wife Parvatibai (defendant 
No. 10). Rayaji died in 1919 leaving him surviving his son Narayan (defendant 
No. 1). On October 19, 1944, defendant No. 10 adopted Gopal (plaintiff) as a son to- 
her deceased husband Shivaji. Tho plamtiff filed the resent suit on June 20, 1946, 
against defendants Nos. 1 to 6 and 10 and defendants Nos. 7 to 9 and 11 to 19 who- 
were the alienees of the different items of properties in suit, for partition and 

te possession of his one-third ahare in the joint uy id isla The plain- 
iff alleged that in 1919 a decree was passed whereby the joint Uy property was 
partitioned and defendants Nos. 1 and 2 and their mother was each given a one third: 
share in the property and that on the death of the mother, her share was taken in 
equal shares by defendants Nos. 1 and 2 and that after this partition different 
items of the joint family properties were alienated in favour of defendants Nos. 7 to 
9 and 11 to 13. Defendant No. 1 inter alia contended that the plaintiff was not the 
adopted son of defendant No. 10, that he had got his share partitioned b 
instituting a suit ia 1919 and as the partition was effected between himse 
and defendant No. 2, the plaintiff was’ not entitled to question that partition, 
and that even if the plaintiff was held to be the adopted son of Shivaji, 
the plaintif had no t to sue forre-opening the ition and to olaim any 
of the property which had fallen to the share of defendant No.1. Defendants 
os. 2 to 6 admitted the plaintiffs claim and stated that the plaintiff may be 
` awarded his share in the suit properties. The trial Judge held that the plaintiff 
was validly adopted as a son by defendant No. 10 and that the plaintiff had one- 
third share in the suit properties. The trial Judge directed th&t in partitioning the- 
a aera the properties purchased by defendants Nos. 7, 8, 9, 12 and 13 be allotted. 
to share of the respective vendors of these defendants as far as possible. In the- 
"Decided, December 14, 1956. First A 1 (194) 52 Bom. R. 290. 
No. 477 of 1951 (with First O. 2 oe 56 Bom. L. R. 253. 
522, 523 and 676 of 1951), eon decision 8 (1927) L. R. 541. A. 248, s.o. 29 Bom.. 
J L. R. 969. 


of B. 8. , udge, Division, at ; 
Dharwar in Special Suit No. 22 of 1948. 
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oqnrse of his judgment the trial Judge observed as follows :— - 

“The next question is whether tho alienations effected by defendants Nos. 1 and 2 are 
binding upon plaintiff. Acoording to the ruling reported in [1945] A.I.R. Bom. 229, Ramchandra , 
mens Re tke E not the Saray roperty ed ta reaver: ae 
possession of his share. Tn the above ruling it was also observed that adopted san is entitled to 


ful it cannot be questioned or challenged by the adopted son whoee adoption is subsequent to the 
aliens tion.’ i 

So, from these two rulings it is clear that the adopted son cannot challenge only lawful aliana- 
tions, The learned pleader for defendant No. 7 relies upon Basavantappa v. Malappa, 41 Bom. 
L-R. 268. In this ruling it was observed that under Hindu law as administered in Bombay Pre- 
sidency an alienation made without justifying necessity by a ooparcenar of his share in the 
coparcensry property or in excess of his interest in the ooparcenery property, is binding upon a 
coparcener adopted after the death of the alienee. I would like to follow the recent rulings 
reported in [1045] ALR. Bom. 229 which is a full bench ruling and 52 Bom. L.R. 290. Bo, 
according to these ralmgs the adopted son cannot challenge only lawful alienatione.” | 

Four separate appeals were filed by the different defendants in the High Court 
against the decree of the trial Court. The appeals came on for hearing before Shah 
and Vyas JJ. and they referred the following question to a full bench :— 

“Whether in re-opening a partition made between the surviving members of a joint Hindu 
family st the instance of a son adopted by the widow of a deceased oo-parcaner, the adopted son 
ts entitled to claim that the properties alienated not for justifymg necessity by the surviving 
oo-parceners should be assigned to their shares and the adopted son should be awarded his share 
in the property existing at the date of his adoptive father’s death and accretions thereto un- 
affected? by those alienations ?” 


Shah J. delivered the following referring judgment on March 29/April 4, 1956 :— 


Sman J. Those four appeals are filed against the decree passed in suit No. 22 of 
1946 of the file of the Civil Judge (Senior Division) at Dharwar. The appeals have 
been filed by the defendants challenging the deoree for partition and possession of a 
third share in favour of the plaintiff in the properties mentioned in schedules A, B 
and C and for future mesne profits. 

First Appeal No. 477 of 1951 has been filed by defendants Nos. 7 to 13. First 
Appeal No. 522 of 1951 has been filed by defendant No. 8. First A No. 523 has 
been filed by defendant No. 9 and First A No. 676 of 1951 been filed by 
defendant No.1. It may be sufficient at this stage to state that exoept defendant 
No. 1 the other defendants who have appealed to this Court are alienees of properties 
which are the subject-matter of the suit. 

The following genealogy shows the relationehip between the plaintiff and .defen- 
dants Nos. 1 to 6. ° i 


Ramohandra 
J 
Rayaj Shivaji, P tibai Rango 
‘ea (Defendant No. 10) . (Deft. No. 3) 
ath Wo. 1) Gopa 

E A: ° laintiff) 

Remcbandra Shamrao Hanmant ee 
(Deft. No. 3) (Daft. No. 4) (Deft. No. 5) (Deft. No. 6) 
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Ramchandra died in 1901 leaving him surviving his sons Rayaji, Shivaji and Rango. 
Shivaji died in 1912 leaving him surviving his wife Parvatibai who is defendant No. 
. 10 in this suit. Rayaji-died in 1919 leaving him surviving his son Narayan. who iB 
as defendant No. 1. Rango is defendant No. 2 in this suit and the four sons of Rango 
are defendants Nos. 3to 6. Gopal was adopted on Ootober 19, 1944, by Parvatibai 
(defendant No. 10) as a son to her deceased husband. After his adoption, Gopal 
filed suit No 22 of 1946 for partition and separate possession of his 4rd share in the 
properties described in schedules A, B and C in the plaint. 
“ Tt was the plaintifi’s oase that in Suit No. 146 of 1919, a decree was passed whereby 
the property of the joint family, which originally belo to the three brothers, 
Rayaji, Shivaji and Rango, was partitioned and defendant No. 1, Narayan, defendant 
_ No. 2, Rango, and their mother was each given a one third share in the property and. 
that on the death of the mother, her share was taken in equal shares by fendant 
No. 1 and defendant No. 2. Plaintiff claimed that he was entitled to a third share 
in the properties in suit after re-opening the partition. He alleged that serial 
No. 19 in schedule A was given to defendant No. 7, serial No.3 in schedule B 
was given to defendant No. 8, serial No. 24 in schedule A was given to defendant 
No. 9 and that these defendants had been added as parties as they were m 
bu ary esa of those properties. By amendment of the plaint he claimed 
that serial No. 28 in schedule A was in the possession of defendant No. 11, serial 
No. 29 in schedule A was in the possession of defendant No. 12 and serial No. 30 
in schedule A was in the possession of defendant No. 13, and, therefore, those 
defendants also were made parties to the suit. 

Defendant No. 1 by his written statement contended, inter alia, that the plaintiff 
was not the adopted son of defendant No. 10. He then contended that he (defendant 
No. 1) had got his share partitioned by instituting suit No. 146 of 1919 and as the 
partition was effected between himse and defendant No. 2, the plaintiff could 
not question that partition. He submitted that even if the plaintif was held 
to be the adopted aon of the deceased Shivaji, the plaintiff had no right to sue 
for reopening the partition and to claim any part of the property which had fallen 
to the share of defendant No. 1. He stated that the house at Navalgund which 
was included in the suit was purchased by defendant No. 8 in 1932 from him for 
proper and valuable consideration and the plaintiff was not entitled to challenge that 
alienation. He also contended that 8. No. 517 of Bableshwar, serial No. 24 of sohe- 
dule A. was not at any time property of the joint family, and that the land longed 
to one Venkatesh Purshottam j and that in 1931 the said Venkatesh Shastri 
had executed a sale-deed in favour of defendant No. 1 not intending to create any 
legal title therein and that the property had been reconveyed without any considera- 
tion to Venkatesh Shastri and the plaintiff was not entitled to claim a share therein. 
He contended that serial Nos. 8,9, 15 and 16 in echeduleC did not belong to the joint 
family. He also submitted that out of the gold articles, serial No. 1 had fallen to 
the share of defendant No. 1 under the decree and the remaming gold articles were 
with defendant No. 2 and that he defendant No. 1 had nothing to do with the same. 
He also contended that serial Nos. 10, 12 and 14 described in schedule C had fallen 
to the share of defendant No. 1 according to the terms of the deoree and the plaintiff 
could not claim a share therein. 

Defendants Nos. 2 to 6 admitted the plaintiff's claim and stated that the plaintiff 
may be awarded his share in the suit properties. It may be observed that the plain- 
tiff was the son of defendant No. 2 and he was givep in adoption to the widow of 

i Shivaji by defendant No.2, and naturally there is no contest between the plaintiff 

on the one hand and defendant No. 2 and his sons on the other. Defendants Nos. 

7, 8, 9, 11, 12 and 13 are the other contesting defendan They are alienees of 

different items of properties in suit after the partition of 1919. It is unnecessary to 

get out the contentions raised by those defendants in their written statements. 

Tt may be sufficient to state that endante Nos. 7, 8,9, 12 and 13 are alienees of the 

properties which are found by the trial Court to be originally the properties of the 

joint family, whereas defendant No. 11 is an alienee of the property which was not 
PE of the joint family but the self isition of defendant No. 1. ? 

o learned trial Judge held that the plaintiff was validly adopted as a son b 
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Parvatibai to Shivaji and that the plaintiff had a third share in the properties in suit. 
He held that all the properties described in schedule Acand B exoept 8. No. 577/1 
(serial No. 28 of o A) were properties of the. jointfamily, that the alienation , 
made by defendant No. 1 to defendants Nos. 8 ‘and’ 9 was not binding upon ii 
the plaintiff, that the plaintiff was entitled.to challenge. the. aliénations made b 
defendants Nos. 1 and 2 prior to his adoption; and that the properties 
‘described. in schedule C, exoept serial Nos. 5, 6, 7,.9 and 16 were moveable 
properties of the jomt family. He further held: that’.defendanta Nos. 7, 8 and 
9 were entitled to an order for equitable partition-so that the alienorg should 
under the partition, be allotted properties alienated-by:: them “ag far as possi- 
ble.” He then held that defendants Nos. 8 and 9 were bona fide purchasers for 
value without notice, but defendant No. 8 was not.proved to have made any improve- 
ment as alleged by him. On the view taken by him tho learned trial Judge passed a 
decree, awarding to the plaintiff a third share in the immoveable ies m suit ex- 
cept serial No. 28 of schedule A, by partition by metes and bounds. He also awarded to 
the plaintif a third share in the moveable properties in schedule C, except serial Nos. 
5, 6, 7, 9 and 16, in the alternative the learned Judge awarded to the plaintiff Rs. 
10,714. The learned Judge then directed that in partitioning the lands and houses, 
the properties purchased by defendants Nos. 7, 8, 9, 12and 13 be allotted to the share 
of the respective vendors of these defendants as far as possible. The learned Judge 
also directed that future meene profite be ascertained under O. XX, r.12(c), of the 
‘Orvil Procedure Code. Against ihat decree, these four ap have been preferred. 

It is settled law that a widow of a member of a Hindu joint family may adopt, 
without the consent of the oe j unless she has been prohibited 
from making an adoption by her husban Bracers S E E pear dts 
an end. By adopting a son to her deceased husband I 
in the joint family to whioh her husband belonged. Whenever the adoption 
is made, it relates back to the date of the death of the adoptive father and there is no 
hiatus in the continuity of the lme. The right to adopt may be exercised even after 
the sole surviving has died and the estate has vested in the heir of the oopar- 
oener. ' The effect of adoption is to vest-the family estate in the adopted son by dis- 
placing any title based merely on inheritance from the surviving coparcener. As 
observed by their Lordships of the Privy Council in Anam Bhikappa Patil v. Sha 
Ramghandra Pati, so | as there is a widow in the family who can introduce a 
in the family, copsroenary is not extinct; the coparcenary cannot 
be extinct while there-is still a potential mother in the joint family. Even if the 
surviving members of the coparcenary have partitioned the estate, the widow of a 
‘00 ee ee tion and the adopted son 
will have the right to re- partition and to olaim a arora wa neh of the 
‘family which existed at the date of partition. Ifthe property of the Uy whether 
before or after the partition has been disposed of for purposes of justifying necessity, 
the adopted son is bound by those alienations as existing coparcenersare bound. But 
the question remains whether an alienation made by the surviving coparoeners for 
purposes not of legal necessity or benefit to the estate prior to his adoption ia binding 
upon the adopted son. It is undisputed that a sole surviving coparocener is, for all 
purposes, so long as another ooparcener is not born or introduced in the family, an 
absolute owner and is entitled to dispose of the property held by him. The restrio- 
tion upon his Habibi’ of alienation arises only when another ooparoener is born or 
introduced in the family. Butitis urged on behalf of the plaintiff that as the adoption 
has the effect of establishing continuity between a person and his adoptive father, . 
an alienation made by the survivi before his adoption for purposes 
which are not binding upon the joint family dogs act affect his interest in the property 
and in any event in making a partition of the estate the adopted son is entitled to 
have the alienated property assigned to the share of the alienating coparceners. 
On this point there has some conflict of opinion in this Court, to which we will 
‘presently refer. r i 

In Basawantappa v. Malappa?, a division benoh of this Court held that under 
-Hindu law gs administered in the Bombay Presidenoy,.an alienation made without 


1 (1948) 46 Bom. L. R. 1, 2.0. 2 (1938) 41 Bom. L. R. 288. - 
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ee of his share in the coparcenary property or in 
exoees of hi els eae al ata eat property Bate on nS aig fea en 
_ >. after the date of the alienation. In wantappa’s case the property of the joint 
~~ family was vested in one Shivlingappa and his son Mallappa. The widow of Malla- 
brother of Shivlingappa—adopted a son to her deceased husband and the adopt- 
ad son filed a suit eee and separate possession of a share in the properties 
of the joint family. . Justice Wassoodew, who delivered the judgment of the 
Court, observed (p. 275): 

“A subsequently adopted oo-parcener like the plaintiff cannot prima facie be said to have an 

interest in the property at the time when the alienations were made.” 
Tn that case the alienations were made in 1926 and 1927 and the plaintiff was ted 
in 1934 and the Court awarded to the plaintiff a share only in the properties which 
were undisposed of on the date of the tion of the plaintiff and made no provision 
with regasd to the properties which had been disposed of by Shivlingappa. In 
Bhimaji Krishnarao v. Hanmantrao Vinayak,’ it was held that an adopted son was 


entitled to a share in the properties remaining in the hand of the sole iving copar- 
oener prior to his adoption. In deliveriny the judgment of the Court, the learned 
Chief Justice o that at the dates of the alienations the oo ner had fall 


haiti y as if it was his own property, and that the adoption 
ich was subsequent to alienations could not affect the property which was 
already di of by the coparcener as a person who acted as fall owner of the 
y. Itmay be observed that in considering whether a particular alienation 
of joint family property made prior to the date of adoption is or is not 4 lawful 
alienation, the alienation must be lawful, not in relation to the rights of the adopted 
son, but it must be lawful at the date when the alienation was made: if it be lawful, it 
cannot be questioned or challenged by the adopted son whose adoption is subsequent 
to the alienation. In that case one Vinayak had three sons Dattatraya, Hanmantrao 
and Krishnaji. Vinayak died in 1928. Dattatraya had predeceased him. Krish- 
naji died in 1928 after Vinayak leaving him surviving his widow Rukminibal. Han- 
mantrao was then the sole surviving coparoener and ie alienated a large number of 
ies which devolved upon him by survivorship. Thereafter Rukminibai 
adopted a son to her deceased husband. The adopted son then filed asuitfor partition 
and separate possession of his half share and the trial Court awarded to the plaintiff 
a half share only in those lca which had remained with the family gt the 
date of plaintiff's adoption in no other propertiesand that decree was confirmed 

by this Court. In Veeranna v. Sayamma,? 1t was held that : 
“The lagb surviving male member of a joint Hindu family is the fall owner of all the family 
properties in spite of an unexercised power of adoption possessed by the widow of a deceased 
' member ; such survivor can alienate all or any of the family properties absolutely (e.g. even by 
gift) without the son adopted after the alienation, being able to question the samo. The theory 
that, on an adoption, the adopted son’s rights to property ordinarily relate back to the date of his 

adoptive father’s death, does not apply to such a case.” 

These authorities make it abundantly clear that the right of the son adopted by a 
widow in a joint Hindu family arises Pr the first time on his adoption and alienstions 
made by the surviving members of the family whether for justifying neveasity or 
otherwise are not affected by that adoption and the rights of the alienees in the pro- 
perties are not liable to be defeated at the instance of the adopted son. The view 
also appears to have been taken in these oases that the right of the surviving copar- 
oeners to deal with the property are not restricted by the possibility of a son being 
l adopted in the family by the widow of a deceased coparcener. But it has been held 
in Gurnadapes Basappa v. Karishiddappo,* that where a joint family consiste of 
several members and one of them dies leaving a widow ard tĦereafter the surviving 
members partition the estate, on adoption by the widow of the deceased member the 
adopted son is not only entitled to re-open the partitior but is entitlea to have the 
sade so made, that if any properties have been, alienated by the surviving mem- 
rs after partition without justifymg necessity, those properties should be assigned to- 


1 ois 52 Bom. L. R. 290. 3 (1958) 56 Bom. L. R. 252. 
2 (1928) L L. R. 52 Mad. 898. 
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the share of the alianors and the ted son should be declared entitled to his frao- 
tidval share as representing his father as if those alienations did not affect his 
interest in the property of the family. In Gurupadappa’s case the joint family 
consirted of five brothers one of whom died and thereafter the surviving members . 
paititioned the estate. A number of properties were then alienated. widow = 
of the aec easec copaicener then adopted a son who filed a suittor his 1/5th share in the 
jomt family properties and also a similar share in the property acquired by the sur- 
viving members with the aid of the joint family property which had come to their 
share. It was contended by the defendanta that the right of the plaintiff was to 
take 1/5th share in the properties which were in existence at the date of partition 
but after excluding the property which was alienated between the date of partition 
and the date of adoption and that the plaintiff was not entitled to a share in the 
subsequent acquisitions. It was held t the plaintiff was entitled to one-fifth 
share in the family properties as they existed at thedate of the original partition and 
in reopening the ition property alienated since the partition should pe allotted 
to the shares of the alienating defendants. It was conceded in that case that the 
plaintiff was not entitled to claim the pro from the alienees. But the plaintiff 
claimed that in reopening the partition, the properties which had been alienated by 
the ooparceners should be taken into account in ascertaining the plaintiff's share, and 
the alienated properties should be allotted to the shares of the ali , and for the 
purpose of reopening the partition properties alienated not for justifying necessity 
should notionaliy be regarded as belonging to the family. The Court upheld the 
contention of the plaintiff that he was entitled toa fifth share in the family properties 
as they existed at the time of the original partition unaffected by the alienations for 
purposes not binding upon the family. Evidently in the case of Bhimayt Krishnarao 
v. Hanmanirao Vinayak to which we have referred, the Court took the view that 
the ted son is only entitled to take a share in the property as it existed at the 
date of his adoption, whereas in the case of Gurupadappa Basappa v. Karishiddappa, 
the Court took the view that the plaintiff was entitled to his share in the family 
property as it existed at the time of the plaintiffs adoptive father’s death, and in all 
subsequent accretions thereto subject to alienations made for justifying necessity 
before his adoption. It is true that the Court in Bhimaji’s oase had to decide the 
claim made by an adopted son qua property alienated by a sole surviving sy ache 
In Gurupadappa’s case the Court was concerned to decide the claim made by the 
adopted son gua properties alienated by the surviving coparceners after they had par- 
titioned the joint family estate. But in our view this distinction oan have no bearing 
on the application of the true principle. If the pro of a joint Hindu family 
alienated for non-justiflable is to be ed as notionally the property 
of the family for awarding a to the adopted son of a coparcener, it is immaterial 
that it was alienated by a sole surviving coparcener or by the surviving coparceners 
after they have partitioned the estate. 

There appears to be aconflict between theratio of the desisionsto which we have 
referred. And as the question is of some importance, we think that before these 
appeals can be heard and finally disposed of on other points, the following question 
should be decided by a larger bench. We accordingly refer the following question 
to & fall bench : 

“Whether in re-opening a partition made between the surviving members of a joint Hindu 
family at the instance of a son adopted by the widow of a deceased co-parcener, the adopted son 
is entitled to claim that the properties alienated not for justifying necessity by the surviving 
oo-parceners should be assigned to their shares and the adopted apn should be awarded his share 
AS existing at the date of his adoptive father’s death and acaretions thereto unaffected ° 

y iong?” 

After the opinion af the full bench is received on this point, we will proceed to 
decide the other contested questions in these appeals. 

The question submitted was heard by a full bench composed of Chagla C.J. and 
Gajendragadkar and Vyas JJ. 

e First Appeal No. 477 of 1961. 

V. H. Gumaste, for the appellants. 

S. R. Parwlekar, for respondent No, 1. 
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‘First Appeal No. 622 of 1961. 


P. K. Padhye, for N. M. Hungund, for the appellant. 
S. R. Parulekar, for the respondent. 


Pirst Appeal No. 623 of 1961. ; 


N. 8. Anikhindi, for the appellant. 
S. R. Parulekar, for ropo ta Nos. 1 and 3 to 6. 
G A, Desai, for respondents Nos. 3 to 6. 


First Appeal No. 676 of 1961. 


N.S. Anikhindi, for the appellant. 

S. R. Parulekar, for respondents Nos. | to 5. 

G. A. Desai, for respondents Nos. 2 to 5. | 

Y. S. Gumast-, for respondent Nos. 6 and 13. 

G. Q. Kulkarni, for K. G. Datar, for respondent No. 10. 


Cuacia C. J. The question submitted for the decision of this full bench is 
capable of being decided on a very narrow point and the question is this :— 
‘Whether in re-opening & partition made between the surviving members of a jomt Hinde 
family at the instance of a son adopted by the widow of a deceased oo-parcener, the adopted som 
is entitled to claim that the properties alienated not for justifying necessity by the surviving oo- 
parceners should be assigned to their shares and the adopted son should be ewarded his share in 
the property existing at the date of his adoptive father’s death and accretions thereto unaffected 
by those aliensiions?” ` 
The matter was referred to a full bench because Mr. Justice Shah and Mr. Justice 
Vyas felt that there was some conflict between the ratio of the decision in Bh+mayji 
Krishnarao v. Hanmantrao Vinayak! and the decision in Gurupadappa Basappa v. 
Karishiddappa*. 

Now, this Court laid down in the earlier decision that, when there was a sole 
surviving coparcener and he made oertain alienations and there was an adoption in 
the family subsequent to the alienations, then the alienations were binding on the 
adopted son because at the dates of the alienations the ooparcener had full right to 
treat the family property as if it was his own property, and that an adoption which 
was dey bea to alienations could not affect the property which was already 
disposed of by the coparcener as a person who acted as the full owner of the property. 
This decision was based on the well-recognised principle in Hindu law that an adopted 
son is bound by all lawful alienations ; and in deciding this case, the Court also gave 
affect to the principle enunciated in the decision of the Privy Oouncil in Krishna- 
murthi Ayyar v. Krishnamurthi Ayyar (p. 262) : l 

“| ..When a disposition is made intra vivos by one who has full power over property under 

which a portion of that property is carried away, it is clear that no rights of a son who is subse- , 
quently adopted can affect that portion which is disposed of.” 
Now, the case that arises here is different because we have a case, not of a sole 
survivi aroener, but of a partition of a joint Hindu family and members of the 
divided y making alienations and an adoption taking place after the partition; 
and the question is: What are the rights of the adopted son ? 

Mr. Justice Shah and Mr. Justice Vyas felt that in the later decision decided by Mr. 
Justice Bavdekar and Mr. Justice Vyas reported in Gurupadappa Basappa v. Kari- 
shiddapa, a view was taken which was different from the ratio laid down in thé earlier 
judgment. In that case theJearned Judges held that, if there was an adoption after 
partition and one of the members of the original ooparcenary had made alienations 
which could not be justified by legal necessity, then on the reopening of the partition 
the alienations should be allotted to the share of the alienatingecoparceners and the 
adopted son should not be affected by the alienation. It is possible to take the 
view that the position of the members of the divided family is in law the same as 


that of a sole surviving coparcener. Just as the sol ee 
right and authority to dispose of the property as if it was of hiseabsolute ownership, 


1 (1040) 58 Bom. L. R. 290. 8 (1927) L. R. 54 L A. 248, s.o. 20 Bom. 
2 (1958) 56 Bom. L. R. 252. L. R. 969. 
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so also after partition the members of the erstwhile coparcenary have equally the 
Stel ge Cast aap a lar en Ll 
property. Now, if the decision of Mr. Justice Bavdekar and Mr. Justice Vyas in 
Gurupadappa Basappa v. Karishiddappa, conflicted with the extension of the view 
taken by this Court in Bhimaji Krishnarao v. Hanmanirao Vinayak, as applying to 
the case of members of a disrupted joint family, then we would have considered 
which was the more correct view-the view taken in Bhimaji Krishnarao v. Han- 
mantrao Vinayak, or the view taken by Mr. Justice Bavdekar and Mr. Justice Vyas 
in Gurupadappa Basappa v. Karishiddappa. But, in our opinion, the decision of 
Mr. Justice Bavdekar and Mr. Justice Vyas, does not turn upon any important prin- 
ciple of Hindu law either relating to the question of relation baok in the case-of an 
adoption or the question of lawful alienations made before adoption which are bind- 
ing on the adopted son It is clear from the judgment that these two learned Judges 
came to the conclusion whioh they did on the ground that, when a partition is sought 
to be re-opened, equities must be done. Now thatisa well-established principle of 
Hindu law. Whenever a partition is re-opened, shares must be allocated on a fair 
and equitable principle, and what was uppermost in the minds of these two learned 
Judges was that, in giving to the adopted son his proper share, no injustice should 
be done to any coparcener and the adopted son should get his own fair share. 

Let us consider what would be the consequenoe if the view taken by Mr. Justice 
Bavdekar and Mr. Justice Vyas was not given effect to. Let us take the case of a 
joint family consisting of three brothers. One brother dies and the two surviving 
brothers bring about a partition. One of the dividing brothers sells away the whole 
of his share of the joint family property coming to him and the other brother retains 
the whole of his share. Then the widow of the deceased brother adopts a son to her 
husband and he files a suit for partition. If the view taken was that the adopted 
son was bound by the alienations made by one of the brothers, then in allocating 
the share to him the brother who did not alienate the property would have to part 
with a portion of his property in order that the adopted son should get his proper 
share ; and the alienating coparcener, who is left with no property at all, would not 
be called upon to make any contribution. This would be patently and palpably 
inequitable and unfair. Equity could only be satisfied if, in determining the share 
of the adopted son, the alienation made by one of the coparceners is allotted to his 
share and the partition is re-opened on that basis and the properties are re-allotted 
on that basis. As Mr. Justice Bavdekar himself observes in the Judgment at page 257: 
“Tt is really a question of equity’; and ifthe judgment proceeds on a question of 
equity, we entirely agree with the two learned Judges that equity could only be done 
provided the basis adopted is the basis suggested by these two learned Judges in 
their judgment. We, therefore, do not look upon this judgment as in any way 
impairing the principle which was laid down by this Court in Bhimaji Krishnarao v. 
Hanmantrao Vinayak: This is nota case of interfering with the right of a divided 

r to deal with his share as his own ; nor is this a oase of impairing the prm- 
ciple accepted by this Court over a long period that an adopted son is bound by all 
lawful alienations made prior to the adoption. But we look upon this oase as a 
simple case of doing equities on the re-opening of a partition in order that the pro- 
perty should be re-divided on a fair and equitable basis. 

With regard to accretions, it is clear that the adopted son must have his share in 
the accretions which are the accretions to the property which remained with the 
dividing coparceners. He would also have his share in any income earned with the 
aid of the property which was originally joint family property. 

Wo, therefore, answer the question in the affirmative. 
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CRIMINAL APPELLATE. i 


i Before Mr. Justico Dixit ond}! Mr. Justice Gokhale. 
~— THE STATE v. HATHIWALA TEXTILE MILLS™ 
Bevployses’ Provident Funds Act (XIX of 1952), Secs. 1(8), 12. 17, 5—Aat made applicable to 
JSactory employing more than fifty workere— Workers in factory reduced to less than fifty owing 
to dosing of one of its departments—Whether Act applicable to such factory— Provision in 
s. 1(3) empowering Central Government to issus nottifloation whether contemplates issue of 
notification to individual factories—Conastruction of stakites. 

The first portion of s. 1(3) of the Employees’ Provident Funds Act, 1952, applies the Act 
to all factories which are covered by Schedule I and in which fifty or more persons are 
employed. The mere fact that after the Act came to be applied to a factory the number 
of workers in that factory was reduced to leas than fifty will not make the Act inapplicable. 
The latter part of s. 1 (3) empowers the Central Government to issue a general notification 
applying the Act to all factories employing leas than fifty workers, provided they give the 
requisite notice of two months of their intention so to do. This provision does not contem- 
plate the issue of a number of notifications which would be applicable to individual factories. 


Tea Hathiwale Textile Mills (accused No. 1) was a company having a factory at 
Begumpurea in Surat and Manchharam and Harilal (accused Nos. 2 and 3) were its 
occupier and manager respectively. The Employees’ Provident Funds Act, 1952, 
and the Employees’ Provident Funds Scheme, 1952, were made applicable to accused 
No. 1 from November 1, 1952. The aooused complied with the provisions of the 
Act till April 1954, when one of the departments of accused No. 1 was closed and the 
number of workers fell below the figure of fifty. The accused failed to remit the 
employers’ and employees’ share of contribution from August 1, 1954, onwards and 
they also failed to remit the administrative charges under the Act from July 1, 1954, 
and to submit the returns prescribed under the Scheme from A 1, 1954. A 
complaint was filed against the acoused and they were charged with offences under 
paras. 76(a) and (c) of the Scheme read with s. 14 of the Act. The accused inter alia 
contended that they had not committed any offence as they were not liable to pay 
the Provident Fund contribution and the administrative charges under the Act as 
the number of workers on the roll was not fifty or more. The trying Magistrate held 
that as the number of workers was less than fifty on the dates of the alleged offences, 
the Act and the Scheme were not applicable to acoused No. 1 and, he, therefore, 
acquitted the accused, observing in his judgment, as follows :— 

“It has been argued on behalf of the complainant that the Act and the scheme thereunder 
was made applicable to the factory of the accused ginoes 1-11-1952, aa there were more than 50 
employees working in the factory of the accused at that thne; so it contmues to apply to the 
factory of the accused even after the number of employees falls under fifty because there was 
no specific provision m the sald Act to the effect that the factory to which this Act and the 
scheme thereunder was once made applicable, would cease to be under the operation of the said 
Acb as soon as the number of employees would fall under fifty. I think that this argument of the 
prosecution is not tenable for, it is crystal clear from a. 1(8) of the said Act, that the Act applies 
to the factories in which fifty or more persons are employed swo motu, and, if at all Government 
wants that it should apply to smaller factories, it has to issue a special notification, as stated 
in the latter part of the said sub-section. Moreover this being a crimmal prosecution, I think that 
it ia the duty of the prosecution to bring home the charge to the accused in clear and unambiguous 
terms, and hence I think that it is the duty of the prosecution to show that once this Act applies 
to a factory, ib continues to apply to it, even after the number of employees falls under fifty. 
The prosecution has failed to show any such provisions in the Act or the schame thereunder. 
So I think that this argument of the prosecution is not tenable.” 


The State of Bombay appealed to the High Oourt. å 


V. H. Gumaste, Additional Assistant Government Pleader, for the appellant—the 
Government for the State of Bombay. 

Rajni Patel, with V. B. Patel, for the respondepte-accused. 
` e 


. ™ Deoided, November 30, 1956. Criminal 8 Judicial Magistrate, First Olas, 
A No. 1082 of 1956, agamst the order un.), Surat, in Case No. 1686 of 1955. 


of acquittal passed by M. K. Lakhataria, 
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Goxsata J. In this appeal against acquittal by the State of Bombay a short but 
‘important point of law arises for our decision. There are three respondents in this 
appeal and respondent No. 1 is the Hathiwala Textile Mills at Begumpura, while 
heal ental No. 2 and respondent No. 3 are ita occupier and manager respectively. 
“On 4, 1982, the Employees’ Provident Funds Act (No. XIX of 1952) was 
be ea with the result that the workers of the factory began to enjoy the benefits 
provident fund under the provisions of the Act. It is not disputed that the res- 
-pondents complied with the provisions of the Act sometime till April 1954. On 
April 6, 1954, it seems that the weaving department of the reapo t mills was 
-closed. It appears that even though the weaving department was closed, the other 
-department continued. But the number of workers in the factory fell below the 
figure of 50. The employers, therefore, thought that the workers in their factory 
would no longer be entitled to the benefits under the Employees’ Provident Funds 
‘Scheme and, therefore, they addressed a letter to the ional Provident Fund 
‘Commissioner on June 10, 1954, pointing out that they had two departments in the 


mills, one of which was the weaving department and the other was the engineering 
-department and these two ts between them had 184 members of the 
Employees’ Provident Funds but due to Government taxes, excise duty and 


‘other adverse circumstances, the weaving department was closed from April 6, 1954, 
and the engineering department had been continued. The letter also pointed out 
that on the date on which it was written there were only 40 members in that soheme 
and as out of them the clerical staff consisted of eleven ne, there were only 29 
members in the engineering department who enjoyed the rights of the Provident 
Funds Scheme. In view of this circumstance, the employers requested Government 
to exempt them from the operation of the Employees’ Provident Funds Scheme from 
the month of June 1954 or at least the alerical staff to whom reference was made in 
‘the letter. The letter added that if the mills were exempted from the Employees’ 
Provident Funds Soheme, the requisite rights of the workers would be given to 
‘them without any grudge. To this, a reply was sent by the Regional Provident Fund 
‘Commissioner, Bombay, on June 24. 1954, in which it was stated that under the direo- 
tions from the Government of India once a factory was covered under the Act and the 
Boheme, it remained covered so far as the General Provident Fund was concerned, 
no matter whether the number of employees ran below 50. The request of the mills 
to get exemption was not, therefore, acoeded to. After this letter and the reply of 
‘Goverament, it ap that the respondents failed to remit the employers’ and 
employees’ share of contribution from August 1, 1954, onwards and they also failed 
to remit the administrative charges under the Act from July 1, 1954. They also 
failed to submit the returns prescribed under the Employees’ Provident Funds 
‘Soheme from August 1, 1954. T may be stated that on November 15, 1954, there 
was an insolvency petition filed against the respondents under which the property 
of the respondent mills came to be in the custody of Receivers. As the employers 
had failed to comply with the provisions of the Employees’ Provident Funds Scheme, 
1952, a complaint was filed against them and they were charged with offences under 
paras. 76(a) and (c) of the ployees’ Provident Funds Scheme, 1952, read with 
‘8. 14 of the Employees’ Provident Funds Act, 1952. 

Now, the facts, which are stated above, were not disputed by the respondents. 
‘They denied having committed any offence because they stated that the weaving 
-department of the Hathiwala Textile Mills had working since April 1954 and 
that they were not liable to pay the Provident contribution and the administra- 
tive charges under the Act, as the number of workers on the roll was not 50 or more. 
They also contended that as there was an insolvency petition which resulted in the 
property of the mills heing taken over by the Receivers, they were not in a position 
to pay any amount and were, therefore, not liable. 

The case was tried in a summary way and the learned Special Judicial Magistrate, 
First Class, Surat, came to the conclusion: that the Employees’ Provident Funds 
Act, 1952, and the Scheme thereunder were not applicable to the factory of Hathiwala 


a 


‘Textile Mills on the dates of the alleged offences because the number of workers in 


the mills was less than 50 and, oo ee ee 
of the respondents also he held that they were not guilty. t is how this appea 
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against acquittal has been filed on behalf of the State. l 

Now, the short point which calls for consideration in this appeal is asto the constrilc— 
tion of s. 1(8) of the Employees’ Provident Funds Act, 1952, and that reads as follow s: 

“Subject to the provisions contained in section 16, it applies m the first mstance to all factories 
engaged in any industry specified in Schedule I in which fifty or more persdhs are employed, 
byt the Central Government may, after grving not less than two months’ notice of ite intentuon. 
so to do, by notification in the Official Gazette, apply the provimons of this Act to all factories 
employing such number of persons less than fifty as may be specifled in the notification and 
engaged m any such industry’. 
Section 16 excludes the application of the Aot in the case of factories belonging to- 
Government or looal authority and also to infant factories, that is to say, any 
established whether before or after the commencement of the Act, unless three years. 
have elapsed from its establishment, and the Explanation to the section shows that 
to remove any doubt, it is declared that the date of the establishment of a factory 
shall not he deemed to have been changed merely by reason of a change of the premises 
of the factory. Now, s. 1(3) shows that unless the factory in question is excepted 
under the provisions of s. 16, the Aot will apply, provided the factory is engaged in 
any industry specified in Schedule I in whi fifty or more persons are employed. 
There is no dispute that respondent No. 1 factory comes within the factories 
specified in Schedule I and the Act was applied to it in 1952.. But it was contended 
in the lower Court that admittedly on the dates of the alleged offences viz. in July 
and August 1954 the workers in the factory numbered less than fifty. It was, there- 
fore, argued that the provisions of the Act had ceased to apply and, consequently, no 
liability was inourred by the ndents by reason of thei eir failure either to remit 
their share of contribution to the provident fund or to pay the administrative 
charges or to submit the returns prescribed under the Scheme. That argument, as 
I have said, was acoepted by the learned trial Magistrate. But Mr. Gumaste con- 
tends that the interpretation put upon s. 1(3) by the learned trial Magistrate is clearly 
erroneous and, in our opinion, that contention is well founded. If we look ats. 1(2), 
it shows that the Aot extends to the whole of India except the State of Jammu and 
Kashmir. Then s. 1(3) states that the Act 

“applies in the first instance to all factories engaged in any industry specified in Schedule- 
I m whioh fifty or more persons are employed...” 
The dispute is as to the interpretation of the words “are employed.” It is the 
contention of the defenoe that these words must be interpreted so as to mean that on. 
the date on whioh the offence is alleged to have’ taken place, it must be shown that 
the factory employed fifty or more persons, and if that was not shown, then the Act 
would not be applicable. On the other hand, it is contended on behalf of the State- 
that the words “ are employed ’’ must be read in relation to the words “ in the first 
instance ” and what was intended by the Legialature was that the Act should initially 
apply to all factories a in any industry covered by Schedule I in which fifty or 
more persons were employed. The latter part of that sub-section provides that the 
Central Government oould, after giving not lees than two months’ notioe of its inten- 
tion so to do, by notification in the Official Gazette, apply the provisions of the Act, 
to all factories employing such number of persons less than fifty as may be ified 
in the notifloation and in any sak ia dustry. It seems, therefore, thn 
reasonable construction of the sub-section would be that the Legislature contemplated. 
that the Act was to apply after it oame into force to all factories in which fifty or more- 
persons were employed. In the case of other factories employing less fifty, 
the Central Government was given the option of applytng the provisions of the Act 
by issuing a notification provided not less than two months’ notice of their intention. 
so to do was given. This sub-section, however, does not provide for the discontinu- 
ance of the application of the Act in case there is a fall in the nufnber of workers below 
fifty after the Aot:had onoe applied. This construction of the sub-section would 
seem. to be supported by some other provisions of the Act to which Mr. Gumaste 
drew our attention. Section 12 of the Aot providos: 
“No employer in relation to a factory to which any Scheme applie& shall. by reason only of 

his liability for the payment of any contribution to the Fund or any charges under this Act or the 
Scheme, reduce, whether directly or indirectly, the wages of any employee to whom the Scheme 


, 
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applies or the totel quantum of benefits in the nature of ald age pension, gratuity or provident 
fund to which the employee is entitled under the terms of his employment, express or implied.” 


This would clearly show that even tho the workers got the benefits under the 
provisions of this Aot, the employers could not takeaway the advantage thus secured 
to the workers by simultaneously reducing their wages or the total quantum of 
benefits in the nature of old age ion, gratuity or provident fund to which the 
workers were already entitled. Aot is intended to provide benefits of provident 
fund for employees in factories and other establishments and naturally the Legisla- 
ture took the precaution of seeing that these benefita were not counter-balanoed by 
any action on the part of employers in reducing the wages or other benefits which A 
employees were already enjo before the application of the Act. Section 17 of the 
Aot empowers the appropriate Government to exempt any factory from the operation 
of all or any of the provisions of any Scheme, subject to certain conditions. Maaa 
tion (i#) to s. 17(1) provides : 

“the amount of accumulations to the credit of an employee in the provident fund shall, 
where he leaves his employment and obtains re-employment in another factory to which this 
Act applies, be transferred, within such time as may be specified in this behalf by the Cantral 
Government, to the credit of his account in the provident fund of the factory in which he 18 
re-employed or, as the case may be, in the Fund established under the Boheme applicable to the 


So that under this provision where a worker ribs his employment and obtains 
re-employment in another factory to which the Act applies, whatever provident fund 
bad bean cocumulnted to tie crade will ba anilor to the credit of his acoount m 

vident-fund of the other factory, so that the worker will not be put to any 
FA ah eee of the fact that he has left employment in the old factory and has 
obtained re-employment in another factory. Under s. 5 of the Act the Central 
Government was empowered to frame a Scheme to be called “the Employees’ 
Provident Fund Scheme’’ and on September 2, 1952, the Government of India framed 
such a Scheme. Rule 26 of that Scheme refers to the class of employees who are 
required to join the Fund, and it says: 

“Every employee, employed in a factory to which this Sahame applies, other than an exolu- 
ded employee, shall be required to became a member of the Fund from the date on which the 
Schemes comes into force if he has on that date completed one year’s continuous service in the 
factory concerned. Every employee, other than an excluded employee, taking up employment, 
whetherebefore or after the commencement of the Scheme, in a factory to which this Scheme. 
i a ai T 
he completes one year’s continuous service in the factory:” 

This shows that all employees other than excluded aE ET would got benefits of 
the Provident Funds raves provided they have completed one year’s continuous 
service in the factory concerned, so that any employee who has not completed one 
year’s continuous service would not be entitled to the benefits of this Scheme. Mr. 
Gumaste relied on this provision to show that the Legislature intended that an 
employee who had completed one year’s continuous service should begin to get the 
benefite of the Provident Funds Scheme and should continue to get those benefits, 
provided that factory was working. Then Mr. Gumaste’ referred us to r. 69(2) 
and (4) ofthe Scheme. Rule 69(2) provides that the Board of Trustees or the Commis- 
sioner may permit a member, who has not attained the age of superannuation, to 
withdraw the amount standing to his oredit i in the Fund under certain circumstances. 

Rule 69(4) provides: 

“A member who Se E B EEE E a sera) onal eee E 
as ® new member of the Fund if he obtains employment again in a factory to which this Scheme 
is licable and i m for the ip of tbe Fund,” 

Tho provision of this mile. hoe hat a case & member withdraws the amount 
from the Fund and gets simple yment in another factory to which the Scheme applies, 


he shall have onoe more to qualify himself for the membership of the 

already stated, under s. 17, E (ii), where a worker leaves his employment and 
obtains re-employment in some other factory to which the Aot applies, he can get a 
transfer of the amount of the Provident Fund to the factory in which he is re-employed 


but if he withdraws the amount of the Fund, then he is under an obligation of 
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again qualifying himself for the membership of the Fund. It is true that the proyi- 
sions of ss. 12 and 17 and the provisions of rr. 26 and 69 to which Mr. Gumaste 
referred cannot in terms help us to interpret s. 1(3), but they would show that what 
the Legislature intended was that a worker who began to get the benefits of the 
Provident Fund under the provisions of the Aot should continue to get them even if 
he left the factory and obtained re-employment in another factory, provided he got 
the amount of the Provident Fund standing to his credit in the old factory transferred 
to the credit of his account in the provident fund of the other factory. 

Mr. Rajni Patel contended that we should give a strict construction to the words 
* are employed ” in s. 1(8) because it is a statute, and if two constructions are 
possible, the one favourable to the respondents should be accepted, and his argument 
-was that if the Legislature had intended that factories which after the Act oame into 
operation were governed by this Act, were to continue to be governed by this Act 
even after they had ceased to employ fifty or more workers, then the islature 
would have said so in express terms. We are not prepared to acospt this argument. 
What the Legislature intended in the first portion of s. 1(8) of the Act was that the 
Act was to apply to all factories which were covered by Schedule I and in which fifty 
or more persons were employed. The mere fact that after the Act came to be applied 
+o a factory the number of workers in that factory was reduced to less than fifty would 
not make the Aot inapplicable. It is no doubt true that in the latter part of s. 1(8) 
the Central Government is given the power to issue a notification the provi- 
sions of the Act applicable to all factories employing persons below the figure of 
itty, and Mr. Rajni Patel’s sek es is that if the Central Government wanted to 
make this Act applicable, it could have immediately issued a notification under s. 1(8) 
continuing the application of the Act to the respondent-factory. We are not pre- 
pared to acoept this contention either. What the latter part of sub-s. (3) provides 
is that the Central Government is given the power to issue a general notification 
applying the Act to all factories employing les« than fifty workers, provided they give 
the requisite notice of two months of their intention so to do. That provision does 
not, in our opinion, contemplate the issue of a number of notifications which would be 
applicable to individual factories. As regards the ent of a strict construction, 
it must be remembered, in the first instanoe, that the Employees’ Provident Funds Act 
is a social legislation meant for the benefit of workers. Penal statutes like other 
statutes must undoubtedly be construed according to their plain provisions. But it 
is now well ised that it is the paramount duty of the Courts to put upen the 
language of the islature honestly and faithfully ite plain and rational meaning 60 
as to promote the object of the Legislature. In this connection this is what Maxwell 
says in his Interpretation of Statutes (p. 284): 

‘The tendency of modern decisions, upon the whole, is to narrow materially the difference 
between what is called a strict and a beneficial construction. All statutes are now construed 
with a more attentive regard to the language, and crminal statutes with a more rational regard 
to the aim and intention of the Legislature, than formerly. It is unquestionably right that the 
distinction should not be altogether erased from the judicial mind, for it is required by the spirit 
of our free institutions that the interpretation of all statutes should be favourable to personal 
liberty, and this tendency is still evinced in a certain reluctance to supply the defects of language, 
or to eke out the meaning of an obscure passage by strained or doubtful influences. The effect 
ofthe rule of strict construction might almost be summed up in the remark that, where an 
equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning which the canons 
of interpretation fail to solve, the benefit of the doubt should be given to the subject and against 
the Legislature which has failed to explain itself. But it yields-to the paramount rule that every 
statute is to be expounded socording to its expressed or manifest intention and that all cases 
within the mischiefs aimed at are, if the language permits, to be held to fall within its remedial 
influence.” ° 
Mr. Gumaste also relied in support of his contention on an unreported decision of this 
Court in Jayantilal Ganpairam Vakharia v. The Regional Provident Fund Commis- 
stoner of Unionof India! decided by the learned Chief Justice and my learned Brother. 
In that case the Court was dealing with an attempt to ciroumyent the provisions of 

1 (19586) Special Civil ears No. 820 on June 28, 1956 (Unrep.). 
of 1956, decided by Obagla O.J. and Dixit J., 
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the Employees’ Provident Funds Aot by splitting up a factory into five separate 
units, none of which employed fifty or more persons, and that was sought to be 
Justified on the score of the right of the subject to avoid paying tax if he was legally 
entitled todo se. While dealing with this argument, the Court observed : 

“Tt is a well settled canon of taxation laws that a subject is entitled to avoid paying tax 
if legally he can do so. Even that canon is looked at rather askance in the context of times that 
we are living in, but the Act that we are dealmg with is not a taxation law. It is a social legisla- 
tion and the canon of construing a social legislation is very different from the canon of constru- 
ing a taxation law. The Court must not countenance any subterfuge which would defeat 
the provisions of a social legislation and the Court must even if necessary strain the language 
of the Aot in order to achieve the purpose which the Legislature had in placing this legislation. 
on the statute book. Therefore, not only the Court must disapprove’ all subterfuges to defeat 
a social legislation but must actively try to prevent such subterfuges succeeding in their object.’” 

Now, in the present osse we are not satisfied that there is any ambiguity in the 
meaning of the words “are employed ” in s. 1(8) of the Act as contendéd by Mr. 
Rajni Patel. The sub-section, read as a whole, shows that the Legislature intended 
that the Aot should initially apply to all factories in which fifty or more persons are 
employed. In the oase of o factories employing less than fifty persons, the 
Central Government is empowered to issue a notification after giving not less than 
two months’ notice of their intention to apply the Aot to the said factories. The 
sub-section, therefore, deals with the initial application of the Aot. It has nothing 
to do with the continuance of the application of the Aot and Mr. Rajni Patel has not 
been able to draw our attention to any provision of the Act which would justify his. 

t that as soon as the factory ceased to employ fifty workers or more but 
employed less than fifty workers, the Act would cease to apply and the workers would. 
cease to got the benefits accruing to them under the provisions of the Act. In faot, 
the serveral provisions of the Act to which the learned Additional Assistant Govern- 
ment Pleader drew our attention show that the Act was intended for the benefit of 
the workers and assured them the continuance of those benefits provided the workers 
had the necessary qualification of one year’s continuous service. On the other hand, 
if the interpretation sought to be placed on s. 1(8) by Mr. Rajani Patel were to be 
aooepted, the workers would be constantly exposed to the peril of losing the benefits 
under the Act during such periods when the tactory ceased to employ fifty or more 
worke That would also undoubtedly leave wide scope for evasion and result in 
defesa the rights of the workers which the Court must try to prevent. It is 
significant to note that the evidence in this oase discloses that the respondents havo 
again. to pay, since February 1955, provident fund contributions and adminis- 
acre pene regularly. 

Then Mr. Rajni Patel drew our attention to a ruling in Cen. Prov. Fund Oomr. v. 
Ganesh Dyeing & Print. Wks! Acoording to Mr. Patel this ruling lays down a 
limitation on the rule of benevolent interpretation. In that case this Court was also 

ing with the provisions of the Employees’ Provident Funds Act and the learned 
Chief Justioe remarked that (p. 744) : 

“To the extent that this is social legislation and caters for the social good, it must receive 
a benevolent interpretation at our hands. But in giving a benevolent interpretation to the Act 
we must not also overlook the fact that it constitutes a levy or a charge upon the employer and to 
that extent we must be careful in seeing that the liabulty of the employer is not increased beyond 
what Parliament clearly intended ” 

Even applying this test, we are not satisfied that in this ogse the interpretation which 
we propose to put on s. 1(3) would result in oe liability of the respondents. 
The respondent factory is not called upon to pa e provident fund contributions 
of any of the workere who have ceased to be its workers. No doubt the factory 
itself was, on the material dates, employing less than fifty workers. But as already 
stated, that would not make the Aot, which had once applied, inapplicable, and the 
factory is being called upon under the provisions of the Act to pay the provident fund 
contributions regarding workers who are actually on its roll. fact its total liability 
has been reduoed as a result of the fall in the number of its workers owing to the 


1 (1958) 1 Lab. L. J. 743. 
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olosure of the weaving department. At any rate, it cannot be said that there is 
any enhanced liability on the ndents because the Act continues to apply to 
their factory. The argument of Mr. Rajni Patel on this soore also must, therefore, 
be rejected. ° 
The learned counsel then referred us to a ruling of the Supreme Court in Kakdas 
Dhanjibhai v. The State of Bombay. There their Lordships, while dealing with’ the 
provisions of the Bombay Shops and Establishments Act, 1048, refused to acoept 
the extended interpretation sought to be placed on the term “ shop ” in that Act by 
the learned Attorney General on the ground that, when there are two possible inter- 
retations, the Court must choose the one whioh best accords with the policy of the Act. 
But in coming to the conclusion that the Bombay Legislature did not intend to Hy 
in small establishments of the kind with which that case was conoerned, under the 
Bombay Shops and Establishments Aot, their Lordships were partly influenced by 
the wording of s. 5 of that Aot under which the State Government could by a mere 
notificatfon extend the Act to any establishment or class of establishments to which 
the provisions of that Act did not for the time being apply. The wording of s8. 5 of 
the ombay Shops and Establishments Act is, however, somewhat different from the 
wording of s.'1(3) of the Employees’ Provident Funds Act, and, as we have already 
seen, 8. 1(3) would not warrant the issue of a notification to apply the Act to individual 
factories. We.do not think, therefore, that Mr. Rajni Patel can derive any assis- 
tance from this oage either. 
In our opinion, therefore, the view of the learned trial Magistrate that the Act 
was inapplicable to the ondent-factory is not correct and the order of acquittal 
must, therefore, be set ade 


Dixit J. While I conour in the judgment just delivered, I desire to add a few 
words. The sole question in this appeal is whether respondent No. 1 factory is 
governed by the provisions of the Employees’ Provident Funds Act, 1952. That 
question has to be answered by reference tos.1(3). Twointerpretations are suggested 
with regard to s. 1(3). The learned Additional Assistant Government Pleader con- 
tends that the Act applies to this factory on the dates of offences which are July and 
August 1954, while Mr. Rajni Patel, appearing for the respondents, contends that 
the Act does not apply because the factory had employed on these dates persons who 
are lees than fifty. It will be best to begin with re-producing the section which, so 
far as material, provides : è 

“Subject to the provisions contained in section 16, it applies m the first instance to all facto- 
Ties engaged in any industry spectfied in Schedule I in which fifty or more persons are employed, 
but the Oentral Government may, after giving not leas than two months’ notice of its Intention 
so to do, by notifloation in the Official Gazette, apply the provisions of this Act to all factories 
employing such number of persons lees than fifty as may be spearfled in the notification and enga- 
ged in any such mdustry.” - 

It is evident that s. 1(3) is composed of two parts. The first part applies to a oase 
where the factory employed fifty or more persons at the material time whioh was 
March 4, 1952, when the Act came into operation. Therefore, if on Maroh 4, 1952 a 
factory had, on its register, fifty or more persons, the factory was clearly governed by 
the Act. The second part of the sub-section applies to a case where the factory may 
have less than fifty employees in which case the Act is to be made applicable, as is 
indicated in the section, by s notification to be issued by the Central Government in 
order to apply the Act to such a factory. It is indisputable that the Act is a piece of 
social legislation. It is also clear that the object of the Aot is to promote the well- 
being of the workers. Now, an analysis of s. 1(3) makes it clear that the provision 
applies to two different seta of factories and that is by reference to the number of 
persons employed in a factory. The first part deals with a odse where the number of 
employees is either fifty or more and the second part deals with a case where the 
number of employees is leas than fifty. The modes of the application of the Act are 
different. In the first place, the Act applies to a,factory having, on Maroh 4, 1952, 
fifty or more employees. It is not in dispute that on March 4°1952 the factory in the 
present oase employees exoeeding fifty. It is obvious, therefore, that s. 1(3) will 
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apply to this oase. But the argument of the learned counsel, appearing for the respon- 
dente, is that although the Act was applicable on March 4, 1952, the Act has ceased 
to apply to the factory on the dates of offences which are July and A 1954. 
‘The argument js that use on those dates the number of workers in the factory 
was lees than fifty, the Act had ceased to apply. The obvious answer to this conten- 
tion is that there is no provision in the Act which says that the Aot; even where it 
has onoe applied to a factory, would cease to apply to it as soon as the employees are 
less than fifty. Onoe the Act applies, it must continue to apply, and on that view 
‘the’ contention of Mr. Rajni Patel is clearly wrong. But if one examines the argu- 
ment, it will be olear that the argument is one which cannot be acoepted. Take a 
‘cage: This factory, prior to July and A 1954, had workers exceeding fifty. 
It is clear that upon that basis, those employees would be-entitled to the benefits 
given by the Act. Ifin July and rea ip 1954 the factory had, upon its register, a 
number lees than fifty, according to Mr. Rajni Patel the employees would not be 
entitled to the benefits. Ifthe employees are entitled to the benefits. gtven under 
the Aot, I fail to see why, on earth, the employees who used to enjoy the benefits 
would cease to enjoy those benefite merely because the factory in July and August 
1954, had, upon its register, employees less than fifty. Mr. Rajni Patel contends 
that as soon as the number of employees in the factory became less than fifty, it was 
‘open to Government to issye a notification applying to this factory the provisions of 
the Act. That ent is clearly wrong because the intention of s. 1(3) is olear, 
whioh is that the Act, in the first instanoe, E gn rrr fe NR EEES 
more persons are employed. Then the second part of s. 1(3) provides for cases where 
the number of employees is less than fifty in which case a Central Government notifica- 
‘tion would be necessary. Section 1(3), therefore, shows that a distinction is made 
between the modes in which the Act is to be made applicable. Mr. Rajni Patel says 
that this is a penal statute and should receive a strict construction. If there are 
two interpretations, the interpretation which is favourable to a subject must be 
adopted in a penal statute. But, in this case, we are concerned with a different 
situation and we are dealing with a piece of social legislation, If that is so, then we 
must give such an fuel Viena to 1t8 provisions that the object of the Act would 
_be advanced and the w of the workers would be promoted, and it is recognised 
that in such a case the Court would be justified in straining the language of a section 
‘in order to promote the object of the Act. 

Inthe course of his argument, I put to Mr. Rajni Patel a question as to whether the 
‘liability of the employers would, in any way, be increased by adopting the construction 
whioh we propose to adopt and he was unable to give a cogent reply to this question. 
‘This shows that the liability of the employers is, in no way, increased by adopting this 
construction. If that is the position, then it would be a question for consideration 
whether we should not adopt the construction which we are adopting in this case. 
‘That this is a proper construction also receives support from the other provisions of 
the Aot and, in particular, s. 12 and s. 17 on which Mr. Gumaste has relied. The 
modern trend of interpretation of statute is different in the oas of interpretation of a 
piece of social legislation. The rule may not be the same as in the case of interpreta- 
tion of a penal statute. In the first case the Court should adopt a beneficial constru- 
tion and in the latter case, a strict construction would be necessary, and I think we 
should give to s. 1(3) that interpretation which would most accord with the object 
of the Aot and would promote the well-being of the workers. If I am not mistaken, 
the argument urged on behalf of the respondents really is that if the employers were 
to give the benefits to the employees when the workers afe less than fifty, it would not 
be convenient to the employers to do so. But this is an argument of hardship or 
inconvenience and arguments of hardship and inconvenience have no place in the 
construction of statutes. In my opinion, therefore, I would give to s. 1(3) an inter- 
pretation which will be beneficent to the employees and on that view, it seems to me 
that the view taken by the lower Court is erroneous. 

Par Custam: The appeal will, therefore, be allowed, the order of acquittal will 
be set aside and the base will be sent back to the learned Magistrate to be disposed 
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Before Mr. Justice Shah and Mr. Justices Palmitkar. 
DEVU SUBHANA CHAMBER v. BADRUDDIN HUSSAIN MARWADI.* 
Bombay Tenancy and Agricultural Lands Ad (Bom.LX VII of 1948), Seas. 5(8)(b), 27 (1)}—Tranafor 
of Property Act (IV of 1882), Secs. d4, 111 (d)—Ons of joint tonanis surrendermg hss intorest 
in land— Whether tenant competent to surrender Ads interest to extent of his share in land. 
Under s. 5 (3) (b) of the Bombay Tenancy and Agricultural Lands Act, 1948, one of two 
or more joint tenants is competent to surrender his mterest in the tenancy, to the extents 
of his share, to the landlord. 
Lesk & Moorlands Duiding Soc. v. Clark, referred to. 


One Badruddin oppor) who owned oertain survey numbers in the Kolhapur 
district leased these lands jomtly to Devu Subhana Chamber and Malkhabul (peti- 
oe aid Devu Jinappa Vithanns. On January 30, 1954, Devu Jinapps 

a en to surrender his interest in the lands in favour of the opponent. 
is the next nent made an application to the Mamlatdar to verify the 
arende aid tore him joint possession of one-third share of the lands. The 
petitioners were not made parties to these proceedings. The Mamlatdar, after hold- 
ing an enquiry, acoepted the surrender as voluntary and directed that the opponent 
be put m possession jointly with the petitioners. On April 2, 1954, joint possession. 
of one-third share in the lands was given to the opponent. On appeal by the peti- 
tioners, the District Deputy Collector held that the surrender without the consent- 
of the other co-tenante by one of the tenants was valid and legal and he ordered that. 
the lands should be divided by metes and bounds and the opponent should be put 
in separate possession of the one-third share of Devu Jinappa Vithanna, observing, 
in his order, as follows :— 

Under a. 5(3)(b) of the Bombay Tenancy and Agricultural Lands Act, it is open to a tenant 
to terminate his tenancy by surrendering his interest in favour of the landlord at any time. Though 
in a joint tenancy each tenant has an identical interest in the whole land and every part of it 
and though the interest of each is the same m nature, extent and duration, each of them has 
attorned to the landlord and has acquired his mterest by the act of the landlord. This right, 
which he has acquired fram the landlord, cannot be transferred or alienated except to the axtent 
provided in the Act. This right, therefore, appears to be independent of the rights of other 
tenants and can be surrendered to the landlord under s. 5 of the Bombay Tenancy and Africul- 
tural Lands Act. The other jomb tenants cannot object to it as their interest is not affected.’” 

The petitioners applied in revision to the Bombay Revenue Tribunal and the 
Tribunal confirmed the order of the District Deputy Collector and dismissed the 
application, observing as follows :— 

The earned advocate for the landlord has invited our attention to sub-s.8(6) of e. 5 of the 
Tenancy Act which says that a tenant may terminate the tenancy at any thne by surrendering his 
interest as a tenant in favour of the landlord. The expression tenancy has been defined in ol. 
17 of s. 2 of the Act as relationship of landlord and tenant. So it would be clear that sub-s. 3(b) 
of a. 5 indirectly permits the relationship of landlord and tenant between one of the tenants in 
common and the landlord being surrendered. So there is nothing m the Tenancy Act which 
prohibits one of the tenants in common surrendering his interest in the tenancy in favour of the 
landlord without the consent of the other tenants.” 

_ The petitioners applied to the High Court under art. 227 of the doisin toi of 
India for setting aside the qrders passed by the Tenanay Courta. 
The application was heard. 


M. V. Paranjpe, for the petitioners. š 
R. G. Samant, for the opponent. 


PALNITKAR J. An interesting question of law as to whether one of two or more 
tenants is competent to surrender his interest in tHe tenancy to the extent of his 


. “Decided, December 3, 1956. Special Civil 1 [1952] 2 AN E. R. 492. 
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share to the landlord has arisen in this case. The facts alleged are that the lands 

= a were given to three persons, the two present applicants and one Devu 

Vithanna as tenants by the respondent Badruddin Hussain Marwadi. The 

ovu surrqndered his interest in the lands on January 30, 1954. The landlord 

made an application, Tenancy Case No. 18 of 1953-54, before the Mam- 

itis uka Hatkangale, District ere da for tanoe of the said surrendbr 

and delivery of joint anes gees rae of the suit a eek Tho m present applicants were 

not made parties to the said proceedings The atdar approved he application 

for surrender and ordered that joint possession of the property be delivered to the 

landlord along with the two remaining tenants. This order was upheld by the 

Collector, Distriot Kolhapur. The Revenue Tribunal also upheld the order. How- 

ever, a8 desired by the applicants, the lands were divided into 2/3rd and 1/3rd shares 
for the purpose of cultivation between the tenanta and the landlord. 

Mr. Paranjpe, learned advocate for the applican e8 that under the provi- 
sions of s. 5(3)(b) of the Bombay Tenancy a horionltoret I Lands Act, 1948, a tenant 
may terminate the tenancy at any time, but in such a case the surrender must be of 
the whole of the tenancy and that one of several tenants cannot surrender his in- 
terest. Obviously, if we examine the wording of sub-s. 8(b) of s. 5 of the Act, this 
argument has no force, as the section states that : 

“a tenant may terminate the tenancy at any time by surrendering his interest as a tenant in 
favour of the landlord”. 

The word: ‘interest’ denotes that one of several tenants can also surrender his 
share. Mr. Paranjpe has further argued that under the provisions of s. 27 of the said 
Aot the surrender by one tenant would amount to an assignment and, therefore, 
invalid. We are of the opinion that the provisions of the two sections, viz. ss. 5 and 
27, should be read harmoniously. The assignment of tenancy rights, which is 
prohibited under s. 27(1) of the Aot, will be an assignment in favour of some person 
other than the landlord, and @ surrender in favour of the landlord in terms of ol. 
©) of sub-s. (3) of a. 5 is not, in our opinion, prohibited, nor can it technically be called 

ent as envisaged under s. 27(7) of the Act. 

avs jpe cited before us Leek & Moorlands Building Soc. v. Clark’. That 
was a case of joint tenancy between a husband and wife. It is well known that under 
the English law if one of the joint tenante dies or ceases to exercise his mterest, the 
other joint tenant takes the whole of the interest by the principle of survivorship. 
But atimittedly that is not the case in our country. Therefore, that ruling is of 
no help for iho purpose of deciding the case before us. 

Mr. Paranipe tart er argued that under the provisions of s. 44 of the Transfer of 
T y Act the surrender will not be countenanoed; but, in our opinion, there is 
nothing in 8. 44 to support this contention. A reference was also made to s. 111 of 
the Transfer of Property Act. Reliance was placed upon ol. (d) of the said section 
that ‘in case the interests of the lessee and the lessor in the whole of the rty 
become vested at the same time in one person in the same right’, eee ee of 
immoveable property will terminate. There is, therefore, no in this clause to 
support the contention that one of the tenants or lessees of a joint tenancy cannot 
surrender his right. Considering the question as a whole, we do not see any reason 
to disagree from the conolusions arrived at by the Revenue Tribunal, viz. that one 
of the several tenants can surrender his interest in favour of the landlord. 

Under the circumstances, we do not find any force in this Special Application, 
which is dismissed with oogts. 


* EIT T dome 
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‘a Before Mr. Justice Shah and Mr. Justice Palnitkar. 


GULABRAO M. WANI v. HEMAKASHIRAM GAJARE.* 


Bombay Tenanoy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 4, 2(18)}—Landlord 

' agreeing to sell land with possession to opponent, sals price to be recovered by annual instalmenis 
and on full recovery * pucoa’ sale deed to be given to opponent—Opponent lawfully oultivating 

“ land—Whether opponent * deemed to be a tonant' under s. 4—Sootion á whother in itself confere 
status of tenancy in favour of person lawfully oultieating land. ; 

The petitioner who owned certain land entered into an agreement with the opponent under 
& registered deed agreeing to sell the land to him for a certain amount which was to be paid by 
certain annual instalmenta. It was agreed that the opponent was to be in possession of the 
land and that after the whole amount was paid off the opponent was to be given a ‘pucca’ 
salo deed. In a tenancy suit by the petitioner for a declaration that the opponent was not a 
tenant of the land, the opponent contended that as he was lawfully cultivating the land he 
ahould be deemed to be a tenant under s.4 of the Bombay Tenancy and Agricultural 
LandwAct, 1948 :— 

Held, that s.4o0f the Aob in itself does not confer any status of tenancy in favour of the 
person lawfully cultivating the land, but it only raises a rebuttable presumption of his 
being a tenant, and, therefore, as under the terms of the agreament there was a special 
contractual relationship between the petitioner and the opponent which was not in the 
neture of a tenancy, the opponent was not a tenant of the land. 

One Gulabrao (petitioner), who was the owner of certain land at Bhusaval city, 
on March 28, 1949, entered into an agreement with Hemakashiram (opponent No. 1) 
under a registered deed agreeing to sell the land to opponent No. 1 for a sum of 
Rs. 2,500. Under the agreement payment was to be made every year at the 
yearly instalment of Rs. 200 tow the satisfaction of the price of the land with 
mon interest of annas four per hundred rupees and that after the whole amount 
was paid by the opponent, a ‘ pucca’ sale deed was to be effected in favour of 
opponent No. 1. It was further agreed that opponent No. 1 was to be put in 
possession of the land. The petitioner thereafter filed a suit against opponent No. 1 
in the Bhusaval Civil Court alleging that opponent No. 1 had pai . 500 only 
and that thereafter he had failed to pay the remaini amount according to the 
terms of the agreement. Opponent No. 1 contended that he was a tenant of the 
suit land and, therefore, the petitioner had to file a tenancy suit in the Court of 
the Mamlatdar of Bhusaval for a declaration that opponent No. 1 was not a tenant 
of the suit land. The Mamlatdar held that opponent No. 1 was not the tenant 
of the land, observing, in his order, as follows :— 

“ From minute obeervation of the facts stated by the applicant the opponent, and the doou- 
evidence produced by the applicant I came to the conclusion that the opponent is in 
possession of the suit land not as tenant of the land but as would-be owner of the land. It is a 
fact that till the pucca sale deed is to be effected he cannot be regarded ag the owner of the land 
but at the same time though he is in possession of the land by the agreement dated March 28, 
1949, he cannot be regarded as tenant of the land. The relation between the applicant and the 
opponent is not the relation of the landlord and the tenant. The opponent has not stepped m 
the land as the tenant and, therefore, I declare that the opponent is not the tenant of the suit 
land.” 

On appeal the District Deputy Collector held that opponent No. 1 was a tenant 

and reversed the order of the Mamlatdar, observing as follows :— 


“ As I read it, it has givon him for the present no status of either an occupant or a mortgagee 
in posseasion. Tt is a conditional agreement that on payment of the amount in instalments he is 
to become the occupant. Til Éhen he is to be in posseasion and cultivate the land. By his default 
in the payment of the metelment the agreement may at the most come to an end but not his right 


he is, therefore, a tenant and I accordingly declare him as such,” 
“Decsded, December á, 1956. Special Civil Application No. 1717 of 1956. 
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The petitioner applied in revision to the Bombay Revenue Tribunal and the 
Tribunal held that oppone, No. 1 was a tenant and confirmed the order of the 
District Deputy Collector. 

The petitioner applied to the High Court under art. 227 of the Constitution of 
India for setting aside the order of the Tribunal. 


The application was heard. 


G. E. Madbhaot, for the petitioner. 
K. J. Abhyankar, for opponent No. 1. 


Paunitxar J. The petitioner in this case is the owner of survey No. 80 at 
Bhusaval city. He, on 28, 1949, entered into an agreement with opponent 
No. 1 Hemakashiram Gajare under a registered deed agreeing to sell the suit land 
to the said opponent No. 1 for a sum of Rs. 2,500; it was agreed that the payment 
should be e every year at the yearly instalment of Rs. 200 towards dhe satis- 
faction of the price of the land with monthly interest of annas four per cent., and 
that after the whole amount was thus paid, opponent No. 1 will be given a ‘ pucca ’ 
sale-deed. According to the terms of the said agreement, it was further agreed 
that opponent No. 1 was to be in possession of the land. The petitioner complained 
that opponent No.1 paid Rs. 500 only to the petitioner and that thereafter the said 
opponent did not pay the remaining amount in accordance with the terms of the 

ent. The petitioner had, therefore, to file a suit being regular suit No. 
275/1958 in the Bhusayal Civil Court: opponent No. 1 resisted that suit allegi 
that he was the tenant of the suit land and, therefore, the petitioner had to lea 
Tenancy Suit in the Court of the Mamlatdar of Bhusaval for a declaration that 
opponent No. 1 was not a tenant of the suit land. 

The Mamlatdar held that opponent No. 1 was not the tenant of the suit land. 
On appeal the District Deputy Collector held that opponent No. 1 was a tenant 
and reversed the order of the Mamlatdar. This order was upheld by the Revenue 
Tribunal. 

It is against the order of the Revenue Tribunal that this application, under 
art. 227 of the Constitution of India, has been filed before us. e short question 
to be considered is whether taking into consideration the terms of the agreement 
alleged by the applicant, opponent No. 1 can be regarded as a tenant. Tenant 
has been defined under s. 2, cl. (78) thus: 

“< Tenant ’ means an agriculturist who holds land on lease and includes a person who is to be 
deemed a tenant under the provisions of this Act... ” 
It is conceded that opponent No. 1 is not a person who holds the land in dispute 
on lease. The question to be considered is, therefore, whether under s. 2, cl. 18, 
he could be regarded as a person who is deemed to be a tenant under s.4. Section 
4 reads thus: 

“ A person lawfully cultivatmg any land belonging to another person shall be deemed to be a 
tenant if such land is not cultivated personally by the owner and if such person is not— 

(a) s member of the owner’s family, or 

(b) servant on wages payable m oash or kind but not in crop share or a hired labourer 
cultivating the land under the personal supervision of the owner or any member of the owner’s 
family, or 

(c) a mortgagee in possession.” 
It is clear from the facts of the case that opponent No..1 is not a member of the 
owner’s family nor does he fall in any of the categories as mentioned in the above 
definition. It is, however, apparent that he is lawtully cultivating the land belong- 
ing to the applicant. ¿We have, therefore, to see whether he shall be deemed to 
be a tenant for the purposes of this section. The phrase ‘‘ deemed to be ” in our 
opinion raises a presumption in favour of the person lawfully cultivating the land, 
of his being a tenant. But that presumption, in our opinion, is a rebuttable 
presumption. The explanation to s. 4 reads thus: -> 

“ A person shall not be deemed to be a tenant under this section if such person has been on an 
application made by the owner of the land as provided under section 2-A of the Bombay Tenancy 
Act, 1939, declared by a competent authority not to be a tenant.” 
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This sufficiently supports our view. Section 4 in itself does not confer any status 
of.tenancy as stated above: it only raises a presumption. In our opinion it is 
clear from the terms of the agreement that there was a special contractual relation- 
ship between the applicant and opponent No. 1. That contractual relationship 
is not in the nature of tenancy and, therefore, obviously opponent No. 1 is not a 
tenant. 

Shri Abhyankar, however. contends that there was an oral agreement between 
the applicant and opponent No. 1 to the effect that during the period pending 
conclusion of the agreement for sale, the possession of opponent No. 1 should be 
deemed to be that of a tenant. This question has not been considered by the 
District Deputy Collector. We, therefore, remand the case to the Court of the 
Mamlatdar for deciding the question whether there was an agreement of tenancy 
between the parties as stated above. The parties will be free to lead such evidence 
as they deem fit. 

We, therefore, allow this petition, make the rule absolute and remand the case 
to the Court of the Mamla for trial and decision as stated above. Costs will 
abide the result, 

Petition alowed. 


CRIMINAL APPELLATE. 


Before Mr. Justios Ohainané and Mr. Justice Palnitkar. 
STATE v. RASIKLAL POPATLAL.* 


Bombay Weights and Measures Act (Bom. XV of 1982), Secs. 12,t 34—Unauthorised weight used 
by acoused for ascertaining weight of cotion containing pods given to labourers for separating 
pods and when reburned to tally tt with weight of removed cotton plus removed seede— Wages 
paid to labourers decreased in proportion to deorease found in original weight of cotton containing 
pods—Apphoabiluy of s. 12. 

An unauthorised weight was used by the socused for ascertaining the proper weight of 
cotton containing pods which was given to labourers for separating the pods. The cotton 
was returned by the labourers to the aocused after doing that work and if the weight of 
the removed cotton together with the removed seeds did not tally with the original 
weight, then a proportionate decrease was made in the wages paid to the labourers. On 
the question whether the accused by such use of the unauthorised weight had contravened 
s. 84 of the Bombay Weights and Measures Act, 1982 :— 

Held, that the provisions of a. 12 of the Act were applicable to the case, as this wasa work 
done by the labourers with respect to the cotton and moreover it was a contract with the 
labourers for their work, and, therefore, the accused who had used the unauthorised weight 
in relation to such contract waa guilty of contravening the provisions of s. 34 af the Act. 

Onz Rasiklal (accused) who was a dealer in cotton at Dholera was charged for 
an offence under s. 84 of the Bombay AS eta and Measures Act, 1982, on the 
allegation that he had kept an unauthorised weight of thirty seers (Kachha) and 
aed it for his trade p . The accused did not dispute the possession of the 
unauthorised weight but contended that he used the weight only for weighing 


*“Deolded, January 25, 1957. Orimmal be deemed to be had or made according to one 
Appeal No. 1217 of 1956, from the order of of the standard weights or measures or to 
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not be lawful to use any other weight or 
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contract. 

(2) Any dealing & contract had or made in 
contravention of the provisions of sub-section 
(1) so far as it contravenes the said provisions 
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cotton, which was given to labourers for taking out pods from Kapas and then 
while getting back the Kapas, for again weighing it and that it was not used for 
trade. The trying Magistrate acquitted the accused, observing, in his judgment, 
as follows:— . 

“ The complainant admitted that the Muddamal weight was used by the accused for they 
own personal satisfaction. It was not used by the accused for purchasing cotton pods from the 
farmers. Tt was used only at the time of taking back unginned ootton from the labourer, who 
was given the cotton pods for removing the outer cover ( wat) and separating the Kapas. 
The word ‘trade’ means the act of exchange of commodities by buying for monsy 
according to Webster's Intarnataonal Dictionary of 1907. Here the present weight was used 
not for trade but for verifying the weight of Kapas taken out of the cotton pods. The present 
use does not satisfy the definition of trade. Hence although the facts are proved, they do not 
constitute any offence in law.” 


The State of Bombay appealed against the order of acquittal. 


V. H. Gumaste, Additional Assistant Government Pleader, for the State. 
K. M. Shah, for the respondent. 


PaunitxaR J. Rasiklal Popatlal, the accused, is a merchant having his shop at 
Dholera. It was alleged that he kept an unauthorised weight of thirty seers 
(Kachha) and used the same for his trade purposes. The accused was, therefore, 
charged under s. 84 of the Bombay Weights and Measures Act. 

The accused pleaded not guilty to the charge and stated that he used the weight 
only for weighing cotton, which was given to labourers for taking out pods from 
Kapas and then while getting back the Kapas, for again weighing it and that it 
was not used for trade. The learned advocate for the accused-respondent has 
stated before us that the weight in question was used in order to ascertain the 
amount of wages to be paid to the labourers, to whom the cotton in question was 

iven for removing the and some annas per maund were given to the labourers 
for removing the pods from the cotton. The Inspector, Pandya, in his statement 
deposed that the weight in question was used to weigh cotton when it was returned 
after taking out the cotton and removing the pods. 

On this evidence, the learned Magistrate acquitted the accused stating that the 
transaction, for which the weight in question was used, did not amount to trade 
and, tkerefore, no offence was committed. 

This is an appeal against the said order of acquittal. On a careful examination 
of the provisions of law and the evidence in this case, we find ourselves unable to 

with the opinion of the learned Magistrate. Under s. 12 of the Act, 

all dealings or contracts had or made in the area to which the Weights and 
Measures Act applies, for any work to be done or goods to be sold or delivered by 
weight or measure, shall be deemed to be had or made according to the standard 
weight or measure and it shall not be lawful to use any other weight or measure in 
relation to any such dealing or contract. The explanation to this section makes 
it clear that any dealing or contract will be called ‘ trade.’ In the case before us, 
it is clear that the weight was used for ascertaining the proper weight of cotton, 
when cotton containing the was given to the labourers, for separating the 
pods and was returned after aera work. Ifthe weight of the removed cotton 
together with the removed seeds didnot tally with the original weight, then propor- 
tionate decrease was made in the wages. It is clear, therefore, that the provisions 
of s. 12 apply to this case as this is a work done by the labourers with t to the 
cotton. It is moreover a contract with the labourer for his work. opinion 
of the lower Court that the transaction does not amount to trade is, in our opinion, 
erroneous. We, therefore, hold that the accused is guilty of contravening the 
eee of s. 84 of the Act. We convict him of the same and sentence him to a 
e -of Rs. 5. 
The appeal of the State is, therefore, allowed as above and the Judgment of the 


lower Court set aside® 
Appeal allowed. 
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APPELLATE CIVIL. : 


Before Mr. Justics Shah and Mr. Justice Gokhale. i 
_ VALAJIBHAI AVCHARBHAL v. CHIMANLAL HEMRAJ JOSHI.* 
Payment of Wages Act (IV of 1936), Seos. 15, {(VI)—Factories Act (LXIII of 1948), See. 59— 

Bombay Shops and Establichmenig Act (Bom. LXXIX of 1948)—Employees of establishment 
applying to Payment of Wages Authority for order for payment of overtime wages under s. 59 of 
Factories Act—Respondeni responsible for paymeni of (wages coniending estabHshment not 
factory but restawrant wader Bom. Act LXXIX of 1948—Whether Authority has jurisdiction 
to decide question whether estabhsiment factory or restaurant. 

Under s. 15 of the Payment of Wages Act, 1986, the Payment of Wages Authority is 
bound to decide an application for an order for payment of delayed wages or unlawfully 
deducted wages and he cannot refuse to decide any question merely on the ground that it 

is a oomplicated question. 

' The petitioners who were employees of an establishment belonging to the respondent, 
appHed to the Payment of Wages Authority for an order for payment of overtime wages, 
contending that the establishment was a ‘factory’ within the meaning of the Factories 
Act, 1948, and that they were entitled to overtime wages under s. 59 of the Act. The appli- 
cation was resisted by the respondent who infer ala contended that the establishment 
was not a factory but it was a restaurant as defined In the Bombay Shops and Establishments 
Act, 1948, and that the Authority had no jurisdiction to decide the question whether the 
establishment was a factory or a restaurant. The authority dismissed the application 
on ths ground that under the Payment of Wagee Act, 1986, he “wes not supposed to deter- 
mine complicated questions of law or deaide question about the status of the workmen” :— 

Held, that on the authority of A. D. Divekar v. A. K. Shah! the claim made by the 
petitioners which was for payment of amounts alleged to be due to them by virtue of s. 59 
of the Factories Act was for payment of wages unlawfully deducted, 

that in such a claim all questions incidental to the determination of wages unlawfully 
deducted were within the ocompetenoe of the Authority and 

that, therefore, the Authority was in error in refusing to entertain the appHoation on the 
view that he had no jurisdiction to decide complicated questions in the application. 

D Costa v. PateP and Anthony Aimeda v. Taylor,” referred to. 


VaLaJIBHat and others (applicants), who were employed in the Chandra-Vilas 
Hindu Hotel at Ahmedabad,in December 1955 filed an praco befor® M. N. 
Nagrashna, Authori constituted under the Payment of Wages Act, Ahmedabad, 
against one Chi , who was the person responsible for payment of wages 
to the applicants, for an order for payment of overtime wages tor the period from 
December 1, 1954, to November 1, 1955. The applicants contended that the 
Chandra-Vilas Hindu Hotel was a ‘factory’ within the meaning of the Factories 
Act, 1948, that the applicants had worked every day for Priodi longer than the 
maximum periods prescribed under the Factories Act and that under s. 59 of the 
Act they were entitled to overtime wages. Chimanlal inter alta contended that 
the Chandra-Vilas Hindu Hotel was not a factory but it was a restaurant as defined 
in the Bombay Shops and Establishments Act, 1948, and that it was registered 
and liceased as such by the Government of Bombay and the municipal authorities 
and that the Authority under the Payment of W Act had no jurisdiction to 
decide the question whether the Chandra-Vilas Hindu Hotel was a factory or was 
a restaurant. The Authority dismissed the application, observing in its order, 
as follows :— i 

“The jurisdiction of an Authority under the Payment of Wages Act is a limited one. Its 
jurisdiction extends to finding out whether there is any delay in payment of wages or any de- 
ductions are made from wages in oontravenuon of the provisions of the Payment of We ges 
Act. 1t is not disputed that the present concern is registered and licenced as a restaurant under 
the Bombay Shops and Establishments Act. By this application the principal relief that the 
appHoants want is a declaration from this tribunal that the concern is a factory and not @ res- 


“Decided, January 14, 1957. Special Civil 2 tose’ 57 Bom. L. R. 788, 8. c. 
Application No. 3181 of 1956. 8 (1956) 58 Bom. L. R. 899. 
1 (1955) 57 Bom. L. R. 1074, 
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tayrant, for the question of wages for overtime under s. 59 of the Factories Act cannot arise 
unless there is such a declaration. If the applicants claim a particular status and if that status 
is challenged then they must approach a competent Court or Authority and get a declaration 
from t ; they must get en order from a competent Court or Authority for cancellation of the 
concermn’s registration and Moense under the Bombay Shops and Establishments Aot. Unless 
that i- done the applicants cannot come to this Authority with an epplication under s. 1&8) 
and claim weges for overtime under s. 59 of the Faotorlee Act. It is laid down by the Supreme 
Court in Divisional Engineer, GIP. Ræilway v. B. C. Patel, (1955, 1 L.L.J. p. 868), that the 
Authority under the Payment of Wages Act har jurisdiction to decide what actually the terms of 
contract between the parties are, that is to say, to determine the actual wages payable under a 
contract. The question involved in this application does not relate to the determination of the 
terms of the contract between the parties but the application raises a complicated question of law 
as to whether the establishment is governed by the Factories Act or the Bombay Shops and Estab- 
Hshments Act. Since the Payment of Wages Act provided for a summary remedy to workmen 
for recovering their wages an Authority under that Act is not supposed to determine compli- 
cated questions of law or decide question about the status of the workmen. The applicants 
can renew the application after getting a deolaration about their status from a competent 
Court or Authority.” 

The applicants applied to the High Court under art. 227 of the Constitution 
of India for setting aside the order of the Authority. 


The application was heard. 


H. B. Gokhale, for the petitioners. 
V. B. Patel, for opponent No. 1. 


SHAH J. The petitioners are employees ofan establishment belonging to respon- 
dent No. 1 known as ‘Chandra-Vilas Hindu Hotel’ at Ahm espondent 
No. 1 is responsible for payment of wages to the petitioners. The petitioners 
applied by Application No. 849 of 1955 to the Payment of Wages Authority, 
Ahmedabad, for an order for payment of ‘overtime wages.’ It was the case of 
the petitioners that the establishment ofrespondent No. 1 was ‘a factory’ within the 
meaning of the Factories Act, 1948, and that the petitioners worked every 
day for periods longer than the maximum periods prescribed under the Factories 
Act and by virtue of s. 59 of that Act the petitioners were entitled to overtime 
wages. The petitioners accordingly claimed overtime wages for the period between 
Decerffber1, 1954, and November1,1955. This application was resisted by respond- 
entNo. 1. He contended inter alia thatthe Payment of Wages Authority had no 
jurisdiction to hear the application, that it was barred by the law of limitation, 
that Chandra Vilas Hindu Hotel was not a factory but it was a restaurant as 
defined m the Bombay Shops and Establishments Act, 1948, and that it was 

istered and licensed as a restaurant by the Government of Bombay and the Munici- 
a TRET and that the Authority had no jurisdiction to decide the question 
whether the establishment of respondent No. 1 was a factory or a restaurant. 
The Authority held that the question raised in the application did not relate to 
the determination of the terms of the contract between the parties, but the 
application raised a complicated question of law whether the establishment was 

verned by the Factories Act or by the Bombay Shops and Establishments 

ct. The Authority observed that since the Payment of Wages Act provided a 
summary remedy to workmen for an order for recovery of wages due to them, 
he “was not supposed to determine complicated ucstions of law or decide ques- 
tion about the status of the workmen.” The Authérity accordingly directed 
that the Spear may get a declaration of their status from a competent 
Court and thereafter make a claim before him. On the view taken by him the 
Authority dismissed the application. This application under art. 227 of the 
Constitution is filed against the order passed by the Payment of Wages 
Authority. 

Sub-section (I) of s. 15 of the Payment of Wages Act authorises the State 
Government to appoint an Authority to hear and decide for any specified area 
all claims arising out of deductions from the wages, or delay in payment of the 
wages of persons employed or paid in that area. By sub-s. (2) an employee is 


kaka S 


ar °>’ 
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entitled to apply to the Authority for a direction for payment of wages unlawfully 
deducted or ddad ‘Wages’ are defined in s. 2(t4) of the Act as meaning 

“all remuneration, capable of being expressed in terms of money, which would, rf the terms 
of the oontrast of employment, expresr or implied, were fulfilled, be payable, whether conditionally 
upoa the regalar attendance, good work or conduct or other behaviour of the person employed, 
or Otherwise, to » person employed in respect of his employment or of work done in such employ- 
ment,..."” 


It has been held by this Court in 4. D. IMvekar v. A. K. Shah, that the word 
*“payable’’ in the definition of ‘“‘wages’’ in s. 2(v1) of the Payment of Wages Act, 
1986, includes all sums payable, whether under a contract or under an award 
of the Industrial Court, or under the terms of a statute, or in any other manner. 
The claim made by the petitioners in this case is for payment of amount, alleged 
to be due to them, by virtue of s. 59 of the Factories Act. It is clear on the 
authority of A. D. Divekar’s case that the claim made by the petitioners is for 
payment “of wages unlawfully deducted and prima facie the Authority had 
jurisdiction to entertain that claim. But the Authority held that because a 
complicated question was raised he had no jurisdiction to decide the claim. 
In so holding in our view the Authority was in error. The Legislature has 
conferred jurisdiction upon the Authority to entertain applications by employees 
for an order for payment of w alleged to be unlawfully deducted or 
delayed ; and in a claim of that ter, all questions which are incidental 
to the determination of delayed wages or wages unlawfully deducted will, in our 
judgment, be within the competence of the Authority. Even If in the determina- 
tion of the claim complicated questions arise, we do do not think that the 
Authority is entitled to refuse to exercise jurisdiction. ‘There is also no warrant 
for holding that the jurisdiction of the cour is of a summary character. 
In A. D. Divekar’s case it was held that the jurisdiction of the Authority under 
s. 18 of the Payment of Wages Act was not limited to entertaining admitted 
claims arising out of deductions from wages or delay in payment of wages. There- 
fore, the fact that the employer denies liability and sets up some ground in support 
of the denial does not deprive the Authority of his jurisdiction to decide the clai 
if it is one relating to unlawful deductions or delay, in payment of wages. If 
jurisdiction be granted to decide disputed questions, it is Jificult to appreciate 
why the authority cannot decide what are called complicated questions. In 
our view, the Payment of Wages Authority is bound to decide an applicatidh for 
an order for payment of delayed wages or unlawfully deducted wages and cannot 
refuse to decide any question on the ground that it is a complicated question. 
It is true that the petitioners alleged that the establishment of respondent No. 1 
was a factory, and respondent No. 1 alleged that his establishment was governed 
by the Bombay Shops and Establishments Act, 1948, but, in our opinion, the 
sarees was competent to decide whether the establishment was a factory 
within the meaning of the Factories Act, 1948, or was a restaurant govern- 
ed by the Bombay Shops and Establishments Act, 1948. Mr. V. B. Patel 
rather faintly suggested that the question whether a particular establish- 
ment was a factory could only be decided by an Inspector appointed under the 
Factories Act and by no other Tribunal. But that ent was not pressed 
and our attention was not invited to any provision of the Factories Act or of 
any other statute in support of that contention. 

Mr. Patel also urged that the petitioners were not claiming wages due to them 
but were claiming potential wages and that the Authority had no jurisdiction to 
entertain an application for potential wages, and reliance in support of that con- 
tention was placed on the judgment of their Lordships of the Supreme Court in 
D’Costa v. Patel. In our view, the petitioners have not claimed potential wages ; 
they have claimed w which they say they are entitled to receive as em- 
ployees of ndent No.1. D’Costa’s case has, therefore, no application to 
the facts of the present case. ° J 

It was then submitted that the petitioners had set up one contract and 


1 (1055) 87 Bom. L. R. 1074. . 2 (1955) 57 Bom. L. R. 788,5. c. 
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respondent No. 1 had set up another contract which governed the relations between 
the parties, and relying upon the judgment in Anthony Almeda v. Taylor! 
it was contended that the Authority had no jurisdiotion to decide which of the 
two competing ‘contracts set up by the parties holds the field.” Ona perusal 
of the written statement filed by respondent No. 1 it is amply clear that respondent 
No.1 had not set up any contract different from the one pleaded by the petitioners 
as governing their relations. Anthony Almeda’s case has, therefore, no application 
to the facts of the present case. 


It was then ed that there was a repugnancy between the Factories Act 
and the Boab Shops and Establishments Act. But even assuming that there 
is & repugnancy between the provisions of the Factories Act and of the Bombay 
Shops and Establishments Åct, that can have no bearing on the juris- 
diction of the Authority to entertain the application for relief to the petitioners. 
We are of the view that the Authority was in error in refusing to entertain the appli- 
cation on the view that he had no jurisdiction to decide complicated questions 
in an application by an employee for an order for payment of delayed wages. 


The rule is, therefore, made absolute and the order passed by the Payment 
of Wages Authority is set aside and it is directed that the Authority do proceed 
to hear and dis of the application filed by the petitioners according to law 
and on the merits of the dispute between the parties. Costs will be costs in the 
trial Court. 

Rule made absolute. 


Before Mr. Justice Gajendragadkar and Mr. Justice Chatnaat. 
KHALILULLA HASMIYA GHOLE v. YESU RAGHU DHADVEL.* 


Bombay Tenancy and Agricultwral Lands Act (Bom. LXVII of 1948), Secs. 34 (2-A)t (1), 314A (d) 
—Landlords claiming possession of land from protected tenant bona fide for personal culti- 
vation—Land eniered in record of rights tn name of father of landlords as swperior holder 
on January 1, 1952, but subsequently in names of landlords—Whether landlords can obtain 
possession of land as having satisfied ihe condition under s. 34 (2-A) (1)—Construction of statute 
—Statutory promsion capable of only one construction how to be construcd. 

Section 84 (2-4) (1) of the Bombay Tenancy and Agricultural Lands Act, 1948, merely 
requires the claimant for possession of the land under s. 8@ of the Act to show that the person 
who was the lessor of the tenant on January 1, 1952, bad taken care to have his name 
entered in the record of rights as superior holder. This section does not necessarily require 
that ft is the claimant whose name must appear in the record of rights on January 1, 1952, 
as a superior holder. AN that this section requires is that, whosoever was the lessor or 
the landlord on January 1, 1052, must have his name entered as a superior holder in respect 
of his land. Where, therefore, a claimant whose name does not stand in the record of rights 
on January 1, 1952, as superior holderand who seeks to evict the tenant he must show that 
he clatms through the lessor whose name stood in the record of rights on January 1, 1952, 
and that he has satisfled the other requirements of s. 84 of the Act. 

if any statutory provision is capable of only one construction, then it would not be open 
to the Court to put a different construction upon the said provision merely because the 
alternative construction would lead to unreasonable or even absurd consequences. The 
question of copsequences antl considerations of policy woui be relevant only where the 
provision sought to be construed is capable of two constructions. In case any provision is 
capable of two constructions, then it would be open to the Court to adopt such a construction 
as would help the administration of the statute and avoid unreasonable consequences. 


1 (1956) 58 Bom. L. R. 899. the tenancy shall be subject to the following 

> November 26, 1956. Special Civil conditions, namely :— 
AppHeation No. 1982 of 19856. r (2) The land held by the protected tenant 
o relevant section imas follows :—. on lease stands in the of rights in the 
- (2-4) If the landlord bona fide requires name of the landlord on the first day of Januar: 


the land for any of the purposes specified in 1952 as the superior holder. 
sub-section (I) then his rightto terminate 
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Certain lands situated at Kemburli in the Mahad taluka stood in the name 
of Hassan Miya father of Khalillulla and Mohomed (applicants) on January 1, 
1952. Hassan Miya died on January 19, 1952, aud after his death the lands were 
entered in the Record of Rights in the names of the applicants on October 1, 
1952. The applicants gave notice to Yesu (opponent), who was a protected tenant 
of the lands, ee at the end of March 81, 1954, on the ground 
that they required the for bona fide personal cultivation, and on April 15, 
1954, they filed the present application for possession. The Mamlatdar dismissed 
the application on the mont that the names of the applicants did not stand in 
the Record of bey eee superior holders on January 1, 1952. An appeal by the 
e to the District Deputy Collector was dismissed by him andis observed, 
in his order, as follows :— 

“The grievances of the appellants are that their cases ahould be considered under s. 34 (24) of 
the Bombay Tenancy and Agricultural Lands Act, 1948. On 1-1-1052 their father’s name appeared 
in the Redbrd of Rights as the superior holder of the suit lands. The right of ownership was 
derived by them on his death on 19-1-1952, by way of muccesaion and their names were actually 
entered in the Record of Rights on 1-10-1952 by mutation No. 250. There is nothing in the 
Bombay Tenancy and Agricultural Lands Act, 1948, to show that the title to the lands held 
by a father as on 1-1-1952 can be taken into account In favour of his son who acquired title to 
the same lands subsequently after his death. As per amending Act XXXII of 1952 the land to 
be resumed must stand In Record of Rights in the name of the landlord on 1-1-1052 as the 
superior holder. The say of the applicants and ground put forth by them are thus not tenable.” 

The applicants applied in revision to the Bombay Revenue Tribunal, but the 
Tribunal dismissed the application, observing, in its order, as follows :— 

“The first question that arises for consideration is whetoer there is anything in cl. (J) of 
sub-s. (2A) of s. 84 which requires interpretation. The clause ts couched in simple language 
and there are no words whioh call for any interpretation or commentary. The clause clearly 
lays down that the land in respect of which possession was sought under s. 34 must 
stand in the Record of Rights in the name of the applicant landlord on 1-1-1952 as superior 
holder. The contention was that this clause should be so interpreted as to mean that if on 
1-1-1982 the land did not stand in the name of the applicent-landlord but it stood In the name of 
his predecessor-in-title from whom prior to the date of the application the applicant-landlord 
got the land and therefore, became a landlord, the clause should be so interpreted that the land 
did stand on 1-1-1952 as superior holder in the name of the applicant landlord. In other words, 
the term “Landlord” must be understood as a person who was a landlord’ or 1-1-1952 aad from 
whom the present landlord who made the application derived his title. We are unable to accept 
that the clause should be so interpreted. If that was the intention of the Legislature, it would 
have been made clear by stating that even though the land did pot stand in the name of the 
appHocant-landlord on 1-1-1952, it should be regarded in his name if the land stood in the name 
of the predecessor-in-title of the landlord from whom the landlord had derived title on 1-1-1952. 
In interpreting this simple clause, if at all any interpretation was required, we cannot add therein 
to the extent stated above when the Legislature had not thought it At to do so in order to make 
its meaning clear. Gtving natural meaning to the plain provisions of the clause, we hold that 
according to that clause the person who files an application as landlord must show that ou 1-1-1952 
his name stood in the Record of Rights as superior holder.” 

The applicants applied to the High Court under art. 227 of the Constitution 
of India for setting aside the order of the Tribunal. 


The application was heard. 


V. M. Limaye, for the petitioners. i. 
G. N. Vaidya, (amicus curiae), for opponent No. 1. 


GasENDRAGADEAR J. This special civil application by the landlords raises the 
vexed question of construing one of the conditions laid down by s. 84 when a 
landlord seeks to eject his tenant on the ground that he wants his land bona fide 
for cultivating personally. This condition is prescribed by s. 84 (2-4) (D). If 
the landlord bona fide requires the land for any of the gurposes specified in 
sub-s. (1), then his right to terminate the tenancy shall be subject to the condi- 
tions mentioned ad (1) to (4) ot this sub-section. It is with ol. (1) of this 
sub-section that we are concerned in the present application. 
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‘Now, cl. (1) of sub-s. (2-4) provides that if the land held by the protected 
tenant on lease stands on the record of rights in the name ot the landlord on the 
first day of January 1952 as the superior holder, then the landlord will have a 
right to terminate the tenancy on the ground of his bona fide irement. The 
Revenue Courts and the Tribunal have rejected the petitioners’ claim for posses- 
sion of their land for the reason that this condition is not satushed by them. 
The petitioners are admittedly the owners of the land. It is common ground 
that opponent No. 1 is the tenant of the land. On January 1, 1952, this land 
stood in the record of rights in the name of the petitioners’ father, who was then 
alive, as a superior holder. The petitioners gave notice in 1958 and filed the 
present application tor possession on April 15, 1954. There is no dispute that 
on January 1, 1952, the name of the petitioners’ father alone ap In the 
record of rights as the superior holder in respect of this land. It has been held 
against the petitioners that, since their names did not ap in the record of 
Tights as superior holderson January 1,1952, they do not satisfy the condition laid 
down by s. 84 (2-4) (1) and so they cannot obtain possession of the land from the 
tenant. It is the correctness of this construction of s, 84 (2-4) (1) that is dis- 

uted before us by Mr. Limaye on behalf of the petitioners. On the other hand, 
Mr. Vaidya, who at our request has assisted us by appearing amicus curtae for 
the tenant, has strongly contended that the view taken by the Revenue Tribu- 
nal is plainly corsistent with the reasonable and literal construction of s. 84 
(2-4) (1), aid. he has invited our attention to the fact that this view has been 
taken by the Tribunal consistently in all such cases. 

It must be conceded that the sub-section in a is capable of the construc- 
tion put upon it by the Revenue Tribunal. we were satisfied that this was 
the only construction of which this sub-section was capable, then we would cer- 
tainly not haye been gueunon in accepting Mr. Limaye’s ent on any con- 
siderations of policy. It is a well-settled rule of construction that, if any statutory 

rovision is capable of only ove construction, then it would not be open to the 

urt to put a different construction upon the said provision merely because 
the alternative construction would lead to unreasonable or even absurd consequen- 
ces. The question of consequences and considerations of policy would be relevant 
only where the provision sought to be construed is capable of two constructions. 
In any provision is capable of two constructions, then it would be open to 
fhe Court to adopt such a construction as would help the administration of the 
statute and avoid unreasonable consequences. Therefore, it is necessary to consider 
whether this clause is capable of any alternative construction. What this sub- 
section requires is that on January 1, 1952, the name of the person who has leased 
out the land to the tenant must appear in the record ot rights as a superior holder. 
In other words, as soon as it is shown that on January 1, 1952, the tenant was 
in possession of the land as a tenant and that the lease had been executed in his 
favour by a particular lessor, the name of this lessor must ap in the record 
as the superior holder on that date. In our opinion, it would be possible to take 
the view that this section merely requires the claimant for ion of the land 
under s. 84 to show that the person who was the lessor of tenant on January 
1, 1952, had taken care to have his name entered in the record of rights as superior 
holder. This section does not necessarily require that it is the claimant whose 
name must appear in the record of rights on January 1, 1952, as a superior holder. 
All that this section seems te require 18 that, whoever was the lessor or the landlord 
on January 1, 1952, must have his name entered as a superior holder in respect 
of his land. If that be so, it would naturally be necessary for the claimant who 
seeks to evict the teaant to show that he claims through the lessor whose name 
stood in the record of rights on January 1, 1952, and that he satisfies the other 
requirements of s. 84. e have carefully considered the material words used in 
this sub-section and we think that the construction which we are disposed to put 
on this sub-section qoes not infolve any straining of the language. 

If the construction put upon this provision by the Revenue Tribunal is accepted, 
it leads to obvious anomalies. In the case of a Mahommedan family, where 
considerations of undivided Hindu family or succession by survivorship do not 
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apply, the death of the lessor whose name appeared in the reoord on January J, 
1952, as a superior holder would create an insuperable bar in the way of the succes- 
sors of the lessor to obtain ion of the land, though their claim in that behalf 
may be otherwise fully justified by s. 84 of the Act. Ifthe husband’, name appear- 
ed in the record on the ecified date and he died, his widow may not be entitled 
to‘obtain relief on the technical and artificial ground that her name did not appear 
on the record on January 1, 1952. This provision was enacted by the Amending 
Act on January 12, 1958. The Bill effecting this amendment was introdu 

in the Legislative Assembly on July 18, 1952, and it appears that, since Legislature 
found that some anomalies were discovered in the working of the Act, Legislature 
wanted to provide additional safeguards tor the protection of tenants. Since 
the Act was passed on January 12, 1958, January 1, 1952, was chosen arbitrarily 
as the appointed date and the provision in question seems to require that it must 
clearly appear that either the claimant or his predecessor appeared in the record 
of rights #s a superior holder in respect of the land which is the subject-matter 
of su uent proceedings under s. 84. It seems to us very difficult to assume 
that the right to obtain possession, which obviously vested in the landlord whose 
name ap as superior holder on January 1, 1952, should have been intended 
to be taken away from his successor merely because such a landlord dies subse- 
quently to January 1, 1952. In our opinion, though the literal construction 
which has been accepted by the Revenue Tribunal may be a possible construction, 
it would be more reasonable to accept the other construction which requires 
that it should be shown that the name of the Ei who was a landlord on January 
1, 1952, appeared on the record as superior holder on that date. This alternative 
construction helps to carry out the object of Legislature and avoids any unreason- 
able or anomalous consequences. 

Incidentaly we may refer to the provisions of s. 81A to which Mr. Vaidya has 
invited our attention. Sub-section (d) of this section has materially amended 
s. 84 (2-4) (1) with which we are concerned in the present application. The 
amended provision requires that the land leased should stand in the record of 
tights on January 1, 1952, or during the eriod between the said date and the 
appointed day in the name of the landlord himself or any of his ancestors, or if 
the landlord is a member of a joint family, in the name of member of such family. 
Legislature appears to have realised that the material words used by the Legis- 
lature in s. 84 (2-4) (1) were ambiguous and obviously the Legislature w&nted 
to express its intention more clearly. That has been done by the latest amendment 
introduced by s. BLA of the Act. In our opinion, it would not be unreasonable 
to hold that the material words even in 8. 84 (2-4) (1) are capable of the construc- 
tion which we feel disposed to put upon that provision. 

If that be the true position, the order passed by the Revenue Tribunal and the 
Courts below must be set aside and the matter sent back to the learned Mamlatdar 
for disposal in accordance with law. Accordingly the application is allowed 
and the rule is made absolute. There will be no order as to costs. 


Application allomed : rule made absolute. 
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Before Mr Justice Shah and Mr. Justice Palntiikar. 


NARAYAN LAXMAN AGARKAR v. VISHNU WAMAN DHAWALE.* 


Civil Procedure Code (Act V of 1908), Sec. 144—Transfer of Property Act (IV of 1882), Sec. 52— 
Whether Couri in application for restitution entilled to try questions relating to execution, 
discharge or satisfaction of decree betwesn parties to suiit and also between their represen- 
tatioes—-Decres for possession of lands passed by trial Court in favour of appellants and 
against respondenis and decrees confirmed by District Court in appeal—Lands transferred 
by appellants to tenants pending appeal—Decrese of trial Court reversed by High Court and 
appellants held not entitled to possession of landse—AppHcalion by respondents for restttuiion 
under s. 144 of Code—Whether tenants of appellants affected by rule of lis pendens—Order 
for restitdion whether can be passed against tenants. 

In an application for restitution under s. 144 of the Civil Procedure Code, 1908, the Court is 
entitled to try all questions relating to execution, discharge or satisfaction of the decree not 
only between the parties to the suit but also between representatives of the parties. 

RajjabaH Khan Talukdar v. Faku Bibi}, dissented from. ° 


Kurgodigouda v. Ningangouda® and Sukhan Singh v. Uma Shankar*, referred to. 

Appellants Nos. 1 and 2 obtained possession of certain lands in execution of a decree 
against the respondents. An appeal by the respondents to the District Court against the 
decree was dismissed. Pending this appeal appellants Nos.1 and 2 leased the lands to appel- 
lants Nos. Sand 4. In second appeal to the High Court a consent decree was passed whereby 
the deoree of the trial Court was reversed and appellants Nos. 1 and 2, who were declared 
entitled to possession by the trial Court’s dearee, were held not to be entitled to possession 
of the lands. In an application by the respondents under s. 144 of the Crvil Procedure Code, 
1908, for restitution of possession of the lands, the appellants contended that restitution 
could not be ordered against appellants Nos. 8 and 4 who were tenants of appellants Nos. 
1 and 2 and that an order for actual possession could not be passed against appellants Nos. 
8 and #4 in an application for restitution :— 

Held, that appellants Nos. 8 and 4 being transferees of the lands during the pendency of 
the appeal before the District Court were affected by the rule of lis pendens enunolated in 
s. 52 of the Transfer of Property Act, 1882, and they were, therefore, not entitled to set up 
their right against the olaim of the respondents, and 

that as under the decree of the High Court the respondents were entrtled to actual possession 
of the lands, an order for restitution could be passed against appellants Nos. 8 and 4 as repre- 
sentatives of appellants Nos. 1 and 2. 

© Parmeshart Din v. Ram Charan‘, referred to. 


One Narayan and another (appellants Nos. 1 and 2) filed a suit against Vishnu, 
Ramchandra (respondents Nos. 1 and 2) and another person, under O.I,r. 8, of the 
Civil Procedure Code, 1908, claiming possession of certain lands given in Inam to a 
temple, as the Guraos of the temple. On September 18, 1946, the suit was decreed 
in favour of appellants Nos. 1 and 2, whoin execution of the decree obtained posses- 
sion of the lands in December 1946. An appeal was filed by the respondents to 
the District Court against the decree of the trial Court, but the District Court 
confirmed the decree. During the pendency of the appeal appellants Nos. 1 and 2 
leased out the lands to Anant and Pandu (appellants Nos. 8 and 4). The respondents 
then appealed to the High Court, and on April 17, 1958, aconsent decree was passed 
which tnter alta provided : 

“That the Dhavale Gurav famuy inoluding the defendants [respondents Nos. 1 and 2) are 
entitled to and do recover and retain possession of and enjoy the income of the lands [in suit] and 
do take and receive the oash alloyranoce and whatever offerings and Nafvedya in cash or kind that 
may be placed before the Deities by the devotees in lheu of theif services aforesaid.” 


The respondents then filed the present application under s. 144 of the Civil 
Procedure Code for witer alta an order of restitution of possession of the lands of 
which they had been deprived in December 1946. The trial Judge held that 


* Decided, December 7, 1956. Second tion No. 12 of 1988. 
Appeal No. 917 of 1956, from the decision of 1 (1980) I. L. R. 58 Cal. 1070. 
V. N. Palekar, Distrig Ju Kelabe, in 2 (1917) I. L.R.41 Bom. 628, s.c. 19 Bom. 
Appeal No. 18 of 1955, amen the decree L. R. 688. 
ed by 8. N. Pathak, Civil Judge, Junior 8 osr All. L. J. 1229. 
Pen, in Civil Miscellaneous Applica- 4 (1987) 809 Bom. L. R. 1019, P.C. 
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appellants Nos. 8 and 4 having come on the land as tenants of appellants Nas. 
1 and 2, during the pendency of the appeal to the District Court, they were entitled 
to protection and an order for actual possession could not be against them. 
He, therefore, passed an order for issue of a warrant under O. X XI, r. 86, of the 
Civil Procedure Code for delivery of symbolical ession of the lands to the 


' respondents. On appeal the District Judge passed an order di ing a warrant 


for possession to be issued under O. XXI, r.85, of the Code in favour of the respon- 
dents, observing, in his judgment, as follows :— 

“ It is agreed on behalf of both the sides that tt is the duty of the Court in such oases to make 
restitution as far as possible. There is also the inherent power of the Court to make proper 
orders in order to seoure for the party the benefit which he was entitled to and of which he was 
deprived of on account of a decision of the Court which in the result was wrong. The learned 
pleader for the opponents, however, submits that they have acquired independent rights as 
tenants and that, therefore, they cannot be ousted. He reles on the ruling in the case of Rajfjabah 
Khan Talukdar v. Faku Bibi (58 Cal 1070) and submits that the tenants in this case who have 
been introduced by the opponent No. 1 could not be ousted. In my opinion, this ruing will 
not help him. On the faots of that oase it was held that the tenants who had been introduced 
were strangers to the Htigation and were In no sense the legal representatives of Rajjabeli. There- 
fore, it was held that they could not be touched. But it is now settled law that restitution oould 
be made not only in favour or against the parties who are actually on record in the appeal, but 
also in favour of and against their representatives (See Gurunath v. Venkatesh, 88 Bom. L. R. 
1826). In this case, of course, the stranger party was claiming through the appellant in appeal, 
but, in my opinion, the same ruling would apply to and against parties claiming through the 
respondent in appeal It has similarly been held in the oase of Sukhan v. Uma Shanker (A. I. R. 
1985 All. 65) that the winning party in appeal is entitled to have his land restored even from 
‘tenants who had been brought on the land by the other party who had recovered possession in 
execution of the decree which had been reversed. In my opinion, this result would also follow 
from oertain other considerations. The opponents are claiming the benefit of the Tenancy Act. 
Now, these benefits accrued to them only against their landlords. Their landlords are parties 
who are adverse to the applicants. It was held in the litigation that thetr alleged landlords were 
not entitled to the posseasion of the lands. The appHoants were entitled to the possession. It 
is true that the lands were declared to belong to the temple. But Vahimat of the lands was 
allowed to the applicants. It is they, therefore, who could be the landlords. In my opinion, 
therefore, opponents Nos. 8 and 4 would have no rights at all in themselves against the appli- 
cants. Hence no question of the jurisdiction of the civil Court would arise. In my opinion, 
therefore, the applicants would be entitled to actual possession of the lands from the oppoffents.” 


Appellants Nos. 1 to 4 appealed to the High Court. 


V. S. Desai, with V. M. Limaye, for the appellants. 
K. V. Joshi, for the respondents. 


Sman J. This second appeal arises out of restitution proceedings. Appellants 
Nos. 1 and 2 filed Suit No. 67 of 1948 in the Court of the Civil Judge, Junior Divi- 
sion, at Pen, against respondents Nos. 1 and 2 and another n. The suit was 
filed under O. I, r. 8, of the Civil Procedure Code by appellants Nos. 1 and 2 in 
their representative capacity. Appellants Nos. 1 and 2 claimed to be the Guraos 
of the eshwar Temple at Pen. In the suit they claimed possession of five 
lands alleging that the lands were granted in Inam to the Rameshwar Temple and 
were managed through Vahiwatdars. This suit was decreed on September 18, 
1946, and in December 1946 in execution of the decree appellants Nos. 1 and 2 
obtained ion of the fands. inst the decree of the trial Court an appeal 
was filed by respondents Nos. 1 and 2 to the District Court, and in appeal the 
decree of the trial Court was confirmed. In second appeal tg this Court a consent 
decree was passed on April 17, 1958. By that decree it was provided inter alia : 

“ That the Dhevale Gurav family including the defendants (respondents 1 and 2) are entitled 
to and do recover and retain possession of and enjoy the income of the lands (in suit) and do take 
and receive the cash allowance and whatever offerings and Natvedya in cash or kind that may 
be placed before the Detties by the devotees in lieu of their services aforéaid.”’ 

ndents Nos. 1 and 2 applied by Miscellaneous Application No. 12 of 1958 
to the Court of the Civil Judge, Junior Division, at Pen for an order for restitution 
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of possession of the lands of which they had been deprived in December 1946 in 
execution of the decree of the trial Court. By the application respondents Nos. 
1 and 2 also claimed an order that the cash allowance to which they were entitled 
under the oe decree be paid to them. The learned trial J ae an order 
granting symbolical possession to respondents Nos. 1 and 2 of the lands of which 
they been dispossessed. He held that appellants Nos. 8 and 4 having come on 
the land as tenants of appellants Nos. 1 andl 2 during the péndency of the appeal 
to the District Court, tee were entitled to protection and an order for actual 
possession could not be against them. e learned Judge also held that no 
order relating to cash allowance could’ be passed in the restitution ings in 
favour of respondents Nos. 1 and 2. The learned Judge accordingly an 
order for issue of a warrant under O. XXI, r. 86, of the Civil ure Code, for 
delivery of symbolical possession of the lands described in the application. 

Against the order passed by the trial Court an appeal was preferred to the 
District Court at Kolaba. In ap the learned District Judge held that appel- 
lants Nos. 8 and 4 having entered the land as tenants of appellants Nos. 1 and 2. 
during the ency of the appeal, they were bound by the decree passed by this 
Court in Second Appeal from the decree in Suit No. 67 of 1948 and were 
liable to deliver ion as directed by the consent decree. The learned appel- 
late Judge accordingly pe an order that a warrant for possession in favour of 
respondents Nos. 1 and 2 do issue under O. XXI, r. 85, of the Civil Procedure 
Code. inst that order this ap has been filed by appellants Nos. 1 to 4. 

Mr. V. S. Desai, who appears on behalf of the appellants, has raised two conten- 
tions in support of the appeal: (1) that restitution cannot be ordered in these 
p ings against ap ts Nos. 8 and 4 who are tenants of appellants Nos. 
1 and 2, and (2) that an order for actual possession cannot be passed against appel- 
lants Nos. 8 and 4 in an application for restitution. Mr. Desai says that an order 
for restitution can be only against parties to the suit and not against persons 
who claim under a title derived from the parties to the guit, and he contends that 
s. 144 of the Civil Prodecure Code does not authorise a Court dealing with an appli- 
cation for restitution to pass an order against a person other than the one expressly 
impleaded as a party to the suit. Section 144 of the Civil Procedure Code, in so 
far as it is material, provides: 

“ Where and in so far as a decree is varied or reversed, the Court of first Instance shall, on 
the appiicoation of any party entitled to any benefit by way of restitution or otherwise, cause 
such restitution to be made as will, so far as may be, place the parties tn the position which they 
would have oocupied but for such decree or such part thereof as has been varied or reversed ;” 
The decree passed by the trial Court in this case has been reversed by the consent 
decree and appellants Nos. 1 and 2, who were declared entitled to possession by the 
decree of the trial Court, have been held not to be entitled to possession of the 
property. If appellants Nos. 1 and 2 were in actual possession, it is conceded they 
were bound, under the express terms of s. 144 of the Code of Civil Procedure, to 
restore possession of the property, and if they failed to do so, the Court could 
order restitution of the property. But, says Mr. Desai, it is not open to the Court 
to pass an order for restitution against a n who was not a party to the suit, 
even if he claims under a party who has obtained possession under a decree which 
has been set aside in appeal. In support of that contention Mr. Desai relies upon 
Rajjabalht Khan Talukdar v. Faku Bibi. 

In that case A obtained an eg parte decree for possession against B and leased 
the land to C. The ew parte decree was thereafter set aside and A’s suit dismissed. 
B then applied for restoration of possession. The Court held that he was entitled 
to an order as against A but not as against A’s lessee C. It was held that resti- 
tution can only be hadin respect of matters done under the decree or as an 
immediate consequence thereof and that the summary procedure under s. 144 is 
wholly inappropriate for adjudicating complicated questions that may arise if 
rights which strangers may have,acquired in the meantime are to be investigated. 

Relying upon this tase Mr. Desai contends that an order for restitution cannot 
be passed in the circumstances of the present case and that respondents Nos. 1 and 

l 1 (1980) I. L. R. 58 Cal. 1070. 
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ka oot 

2 should have been directed to file a suit to obtain possession of the property. It ` 
appears that the Calcutta High Court held in Rajjabalt’s case that an application . 
for restitution is not an appropriate proceeding for trying in a summary enquiry 
disputes relating to rights of strangers where complicated questjons have to be 
determined. But it is difficult to appreciate what complicated questions arise 
in the present case in a olani upoh the dispute between respondents Nos. 1 
and 2 and appellants Nos. 8 and 4. Admittedly appellants Nos. 8 and 4 are | 
tenants of appellants Nos. 1 and 2 and they were inducted in the land after appel- 

lants Nos. 1 and 2 obtained possession of the land in execution of the decree of the 
Court of first instance. Whether they are or are not bound by the decree is the 
only question which falls to be determined in this appeal ; and it cannot reasonably 
be contended that it is a complicated question. e may, however, observe that we 
do not agree with the view expressed in Rajjabalt’s case that an enquiry under - 
s. 144, Civil Procedure Code, is a summary enquiry, and the Court has a discretion 
to hold or not to hold an enquiry because questions of complexity or difficulty arise. 

Section 52 of the Transfer of Property Act makes transfers during the pendency 
of any suit or proceeding, which is not collusive, of any right to immoveable pro- 
perty which is directly and specifically in question, ineffective as against the person 
who may ultimately. be declared entitled thereto, except where the transfer 
has been effected under authority of the Court. In the present case, it is not 
suggested that the suit filed by appellants Nos. 1 and 2 against respondents 
Nos. 1 and 2 was collusive. The civil Court was competent to entertain the suit and 
ultimately respondents Nos. 1 and 2 were declared entitled to the lands in dispute. 
Appellants Nos. 8 and 4, being transferees of the land during the pendency of the 
appeal, are; therefore, affected by the rule of Its pendens enunciated in s. 52 of the 

ransfer of Property Act. Their Lordships of the Privy Council held in Parmeshart 
Din v. Ram Charan, that a transferee of property pendente lite must be treated as a 
representative in interest, and as such bound by the result of the suit, and the 
decree can be executed against him although he was not a party to the suit. If 
in this suit the property had been transferred by respondents Nos. 1 and 2 duri 
the pendency of the suit and ultimately appellants Nos. 1 and 2 were decl 
entitled to obtain possession of the property, the transfer by respondents Nos. 1 
and 2 could not have been set up by the transferees as a defence to an execution 
application filed at the instance of appellants Nos. 1 and 2. We, therefore, see no 
reason to hold that transferees of the subject-matter of the suit from apy®lants 
Nos. I and 2 are entitled successfully to set up theirs right as purchasers which is 
ineffective as a-result of the rule of lis pendens against the claim of respondents 
Nos. 1 and 2. This Court hag also taken the view (Vide Kurgodigouda v. Ningangouda,)? 
that proceedings under s. 144 of the Civil Procedure Code for restitution are 
substantially in the nature of execution proceedings. If under s. 47 of the Civil 
Procedure Code the Court is entitled and indeed bound to try all questions relating 
to execution, disc or satisfaction of the decree not only between the parties 
to the suit but also between representatives of the parties, there is no reason 
why in an application for restitution those questions cannot be tried. It may be 
mentioned that the principle of Rajjabalt’s case which Mr. Desai relied upon, has 
- not been accepted by Niamatulla, J. in Sukhan Singh v. Uma Shankar.* 

The contention raised by Mr. Desai that even though respondents Nos. 1 and 2 
succeeded in appeal to this Court they are not entitled to actual possession from 
appellants Nos. 8 and 4 in restitution proceedings cannot be countenanced. Under 

decree of the High Coufrt respondents Nos. 1 and $ are entitled to actual posses- 

sion of the land in suit, and, in our judgment, an order for restitution can be passed 

against appellants Nos. 8 and 4 as representatives of appellants Nos. 1 and 2. 

- The learned appellate Judge was, in our ju ent, right in cting that a warrant 

under O. XXI, r. 85, of the Civil Procedure Code, do issue against appellants Nos. 8 
and 4. l 

[The rest of the judgment is not material to this report. ] 

° Appeal dismissed. 


‘1 (1987) 89 Bom. L. R. 1019, r.o. L. R. 638. 
2 tier?) I.L.R. 41 Bom. 625, s.c. 19 Bom. 8 [1984] All. L. J. 1229. 
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. Bofors. Mr. Justice Skah and Mr. Justice Palnitkar. 


THE NEW GUJARAT COTTON MILLS LTD. v. THE LABOUR 
-~ APPELLATE TRIBUNAL.* 


A oompany closed its cotton textiles factory after putting up a notioe terminating the 
services of its employees. Thereafter the Court on a creditor’s application ordered winding 
up of the oompany under s. 172 of the Indian Companies Act, 1913, and appointéd the 
Official Liquidator to Hquidate its affairs, The Liquidator after obtaining the Court’s 
order sold to a new company the business asects together with the goodwill, the lease-hold 
interest, building and the plant and machinery of the old company. The sale-deed recited 
that the old company continued to be responsible for all the debts and Habilities and bonus 
and other emoluments due and payable to its employees. Some of these employees applied 
to the new oompany for re-employment or re-instatement, but on the new company deolining 
to accede to that request, they filed applications before the Labour Court for an order 
against the new company for reinstatement or re-employment. On the question whether 
the applications were maintainable, it was contended that the employees had no right to 
claim as against the new company a right to continues in employment :— 

Held, that the claim of the employees for re-instatement or re-employment fell within 
item No. 6 in Schedule III to the Bombay Industrial Relations Act, 1946, and it was oompe- 
tent to the employees under s. 42(4) of the Act to make the applications to the Labour Court 
desiring a change in respect thereof, and 

fat the absence of a direct contractual relation between the employees and the new oom- 
pany who were the successors of the business of the old company was by itself not a ground on 
whioh the olaim made by the employees could be rejected. 

Western India A. A. v. Industrial Tribunal, Bombay! and Odeon Cinema v. Workers 
of Sagar Talkies’, referred to. : : 

The subsistence of an effective contract between the transferor undertaking and the 
employees at the date of the transfer of the undertaking is not a prerequisite to a claim made 
by the employees against the transferee undertaking under s. 42(4) of the Bombay Industrial 
Relations Act, 1946. 

The distinction between a collateral fact upon the proof of which the jurisdiction of a 
Tribunal depends and upon a fact which forms part of the issue to be deolded by the Tribunal 
is as follows : If the fact be collateral to the actual matter whith the lower Court has to try, 
that Court cannot, by a wrong decision with regard to ft, give itself jurisdiction which it 
would not otherwise possess. The lower Court must dealde as to the collateral fact, in the 
first instanoe, but the superior Court may upon certiorari inquire into the correctness of the 
decision, and may quash the proceedings tn the lower Court # such decision is erroneous or 
af any rate if there is no evidence to support tt. On the other hand, if the fact in question 
be not collateral but a part of the very issue which the lower Court has to inquire tinto, certio- 
rari will not be granted, although the lower Court may have arrived at an erroneous conclusion 
with regard to it. po 2 

The High Court has power to issue a writ of certiorari against a Tribunal to correct an 
error apparent on the faco of the record, but the error must be eo blatant, so obvious, so 
manifest or so palpeblp that when éttention is invited to it, no elaborate argument is needed 

December 10/11, 1956. Special of 1956). 


“Decided, 
Civil tiyas No. 1079 of 1986 (with 1 fon panes ana 
Special Applications Nos. 1680 and 1681 2 (1954)3 L. L. J. 814 
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to support the contention that the conclusion is erroneous... Where, however, by elaborate 
argument and detailed reference to evidence a particular conclusion may be demonstrated - 
to be erroneous, the conclusion cannot be regarded as disclosing an error apparent on the 
face of the record. b 

. Normally the High Court does not entertain apploations for issue of high ‘prerogative 
writs when the decision depends upon proof or disproof of disputed questions of fact. In 
considering applications for a writ of certiorari, not only does the Court hot allow fresh 
evidence to be led to challenge the conclusions of an inferior tribunal but it normally accepts 
the oonolusions of the tribunal as binding. 


_ The facts are sufficiently set out in the judgment. 
. Special C.-A. 1679 of 1956. 


A 
V. M. Tarkunde, with M. A. Rane, for opponents Nos. 1, 2, 4, 10, 11, 44, 76, 85 
and 106. C p? - . 
B | ` Special C. A. No. 1681 of 1956. 
, N.-A. Palkhivala, with V. B. Patel, for the petitioner. 
-H. R. Gokhale and M. C. Bhandare, for opponent No. 6. 


Span J. This is an application for a writ under arts. 226 and 227 of the Consti- 
tution quashing an order passed by the Labour’ Appellate Tribunal in five 
appeals Nos. 4] and 147 of 1954, 50, 51 and 148 of 1955. e orders passed by the 
Tabour Court in appeals Nos. 50, 51 and 148 of 1955 were set aside by the Tribunal 
and the cases were remanded to the Labour Court at Ahmedabad and were directed 
to be tried on the merits in the light of the observations made in the judgment. 
Against the order of the Labour Appellate Tribunal this ee has been filed. 
The facts which give rise to this application may be briefly stated :. i 
ndents Nos. 5 to 18 were employees of the Gujarat Cotton Mills Co. Ltd., 
-whioh will hereafter be referred to as the old company. . The old compeny had a 
factory at Ahmedabad for manufacture of cotton textiles. The old.company 
closed ‘its factory in October 1952 after putting up a.notice under sfandi 
-order No. 9. In February 1958, this Court on.a creditor’s ae order 
that the old company be wound up and appointed the icial. Liquidator 
‘to liquidate its affairs. The ‘Liquidator obtained an order from -this Court 
for selling as a going concern the assets and the goodwill of the company including 
the lease-hold rights to the land on which the factory stood. The New 
Gujarat Cotton Mills Ltd., which will hereafter be referred to as the new company, 
through its agent agreed-to purchase the assets,-the goodwill and the lease-hoid 
rights of the old company together with the buildings, plant and machinery from 
“the Liquidator. The new company commenced working the factory in November 
1958. The Liquidator executed a sale-deed in favour of the new company oan 
‘March 4, 1954. By the sale-deed the new company uired the business assets 
‘together with the goodwill, the lease-hold interest, building and the plant and 
machinery. The indeed recited that the old company continued to ‘be respon- 
sible for all debts ‘and liabilities, and bonus an other emoluments due and 
payable to its employees. The new company declined'to continue in its employ- 
ment a e of the old company. Thése employees then approached 
the new company for re-instatement or re-employment and the new company 
having re to grant their request, applications were ed before the Labour 
‚Court at Ahmedabad for ap order against the new sere ae for re-instatement or 
re-employment. ,The Judge of the Labour Court held that the a paces were not 
„employees and the application filed by them was not maintainable. He observed 
that the old company having been ordered to be wound tp, by the operation of 
s. 172 of the Indian Companies Act, 1918, the employees of the old Gersen were 
in law discharged fromemployment. He also held that the old company termi- 
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“nated the services of its employees before it was ordered to be wound up. `. In the 
‘view of the Judge, an industrial dispute could not arise between a workman and a 
prospective employer, andinasmuch as the new company had started substantially 
‘as a new und ing, it could not be regarded as a succeasdr of thé old company 
and was under no obligation to employ the workmen of the old company. In 
coming to that conolusion the Judge held that there-was no connecting link between 
the business carried on by the old company and the new company, and there was in 
Substance no transfer of the business of a going concern. Against the order ‘of the 
Labour Court rejecting the application the applicants preferred an appeal to the 
Industrial Court.. In the Industrial Court agreed with the view of the 
Labour Court. The Industrial Court held that the services of the applicants 
steod determined by virtue.of s. 172 of the Companies Att, and as the Liquidator 
did not continue the business of the old company, they ceased to be employees from 


the date of commencement of the wi up. The Industrial Court observed 

that from the circumstance that the old company as well as the new company 

were ing on the same business, the applicants could not be regarded as em- 
l 


oyees of the néw company under. the defin}tion of “ employee ” in the Bombhy 
fa ustrial Relations Act, and as the applitants had ceased to be employess of 
the old company, they were not employees within the meaning of the Bombay 
Industrial Relations Act. In the view of the Industrial Court sub-s. 4 of s. 42 of 
the Act contemplated “ approach by.an employee to his employer.and-nat to any 
other employer.” The Industrial Court negatived the contention of the applicants 
that the new company was successor of the old company within the. meaning of 
8. 114(1) of the Act. The’Court held that though the Liquidator. obtained per- 
mission to sell the assets of the old company as a going concern, what:was:sold 
by him was ‘‘a Mill and all its property to the New Company not as a going ‘con- 
‘cern because the Old Company had closed down and stopped its business.” 
Having regard to the fact that the sale-deed recited that the -new company 
‘adquired the eae of the old company free from all debts and liabilities of the 
old company and the new oo y peing registered ag a separate undertaking 
under ihe ndueeral Relations the Court held that there was a ‘complete 
hiatus’ between the old undertaking and the new undertaking and the new com- 
pany could not be regarded as a successor of the old company. s 
- “Against the order passed by the Industrial Court, ap were filed to the Labour 
Appeflate Tribunal. The Labour Appellate Tribunal disagreed with the view of 
the Labour Court-and the Industrial Court on the interpretation of the sale-deed. 
The Appellate Tribunal held that the sale-deed conveyed not only. tangible 
assets of the old company but also the goodwill which was expressly separately 
valued and the business of the company was purchased as a running concern, and 
the new.company must orad as a successor of the old company.. -The 
Labour Appellate Tribunal observed : . a 
“Where a person...merely. buys the whole or any part of the tangible assets of any person 
who has been using the same in his business, the purchaser cannot be said to aoquire any interest 
of any sort in the old business of the vendor-and if the purohaset starts a similar-business of his 
own with the hetp of such assets, he cannot be regarded in any sense as a successor of the old 
business nor is he enttiled to any of theintangible privileges belonging to the old business like the 
` tight to use the same or a similar name for his business or to canvass the old custom as against the 
But, the Tribunal observed, the new company having purchased ‘‘ the goodwill 
of the old business it was futile to- suggest that the right to run the business of 
the old Company has lost all significance by the mere lapee of time.” The Tribunal 
then observed : ° ao o ai a Gs 
'' 4 Ordinariły; under the Civil Law, a person who is a‘succsssor to a business is not bound 
merely because of such suocoesaion by the debts or liabilities of the old business and even if he has 
‘agreed with his transferor to be so liable, third parties, in the absenos of a tripartite a : 
cannot enforce such deb§ or liability Against the transferor who alone continues to remain Hable 
for such debts and Habilities to third parties... Unke the Civil-Law, under the Industrial law, 
the duties of a successor in business who has decided to run the same and tn the case of employees 
of the old concern’ qua the employees of the new concern are different. Under the Industrial Ley 


212 ' i THE BOMBAY [LAW REPORTER. [VOL LIX. 


the rights and obligations of the Old concern dre regarded as continuing and enforceable against 
the Now management and not to be affected by the substitution of the New management for the 
old, whenever justice of the case would require such enforcement.” 
In support of that view, the Tribunal referred to the provisious af s. 18(c) of the 
Industrial Disputes Act and as. 114(Z)(a) and 115 of the Bombay Industrial tions 
Act. Holding that the new company was the successor of the old company, the 
Appellate Tribunal remanded the case to the Labour Court for a decision on the 
estion whether the applicants were entitled to claim relief from the successor in 
business. The Tribunal observed that in such a case the Court must carefully 
consider whether the refusal to give re-employment is se ear a and industrially 
unjustified on the part of the successor in business, or whether the succeasor can 
show cause for such refusal founded on reasonable and bona fide grounds such 
as want of work, inability of the applicant to carry out the available work efficien- - 
tly, late receipt of the application for re-employment in view of prior commit- 
ments, or any other cause which in the opinion of the Court makesit unreasonable 
to force a successor in business to give re-employment to all or any of the employees 
of the old concern. Against that order of remand this application has been filed 
under arts. 326 and 227 of the Constitution. 

Section 42 of the Bombay Industrial Relations Act by sub-s.(4) provides, in so 
far as it is material, as follows: 

u Any employee or representative of the Union desiring a change in respect of : 

(i). ss | 
(fi)... o 

_ (iit) an industrial matter specified in Schedule OT shall make an application to the 
Labour Court: 

Provided that no such application shall lio unless the employee...hasin the prescribed manner 
approached the employer with a request for the change and no agreement has been arrived at in 
respect of the change within the presoribed period.” 

Schedule DI to the Act sets out several industrial matters and item 6 thereof is : 
“employment” and includes “re instatement,” “recruitment” as also “un- 
employment of persons previously employed in the industrial concern.” 

e employees in this case applied to the new company for re-employment or 
re-instatement, but the new company declined to accede to that request. The 
requirements of the proviso to sub-s. 4 are, therefore, fulfilled. A claim for re- 
instatement or re-employment must be deemed to fall within item (6) to Schedule 
ITI to the Act. The dispute raised by the employees expressly fell within item 
No. 6 in Schedule III and it was competent to the employees to make an application 
to the Labour Court desiring change in respect thereof. An employee is defined 
in s. 8(13) meaning : i 

“ any person employed to do any skilled or unskilled work for hire or reward in any industry, 
and inctudes— 

(a) ... 3 
(b) a person who has been dismissed or discharged from employment on account of any 
dispute relating to change tn respect of which a notice is given or an application made under 
section 42 whether before or after his dismissal or discharge ;”’ i 
That definition is followed by a proviso which excludes certain eategories of em- 
ployees but it is conceded in this case that the applicants do not within the 
excepted classes. It is clear from the definition that a person who is dismissed or 
discharged from employment on account of any dispute relating to a change in 
respect of which an application under s. 42 is made, whether before or after his 
dismiseal or discharge, is regarded as an employee within the meaning of that 
expression. ‘‘ An Industrial matter” in cl. (/8) is defined gs meaning: =“ 

“any matter relating to employment, work, wages, hours of work, privileges, rights or 
duties of employers or employess, or the mode, terms and conditions of employment, and 
includes—” certain matters specified therein. i 
At first sight it may appear that there is no contract of employment between the 
applicants and the new company. The applicants were employees of the old 
company and it appears that there was termination of employment either by 
notice served upon them or by virtue of s. 172 of the Indian Companies Act. The 
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new Se Arava ears to be a new undertaking: it has been so registered 
under the Bombay ustrial Relations Act and it has been registered 
as a new rene under the Companies-Act. The new company is admittedly a 


purchaser of the assets, will and the immoveable p which belo to 
the old company including the lease-hold rights. Under the ordinary law of 
contracts, the applicants may have no right to claim againat the purchaser of the 


assets of the old company, a right to continue in employment, but the questions 
arising out of industrial disputes cannot be decided merely on conriderations of 
contractual obligations under the Civil Law. The object sought to be achieved 
by the Industrial Law is promotion of harmonious relations between labour and 
a eR, between the employer and the employee, and substantially by what is 
ed ‘* Labour Legislation ” it is intended to provide a machinery for settlement 

of disputes by adjudication or arbitration on considerations of justice, equity and 
pe conscience. As has been observed by the Federal Court in the Wesiern 

ndia A. A. v. Industrial Tribunal, Bombay!, that (p. 901): ° 

. “when a dispute arises abont the employment of a person at the instanceof a Trade Union, 
or a trade union objects to the employment of a certain person, the definition of industrial dispute 
would cover both those cases, In each of those cases, although the employer may be unwilling 
to do so, there will be jurisdiction in the Tribunal to direct the employment or 
of the person by theemployer. This is the same thing as making a contract of employment when 
the employer is unwilling to enter into such a contract with a particular person. Conversely, 
if a workman is unwilling to work under a partioular employer, a trade union may insist on his 
doing so, and the dispute will be about the employment of the workman by the employer and thus 
become an industrial dispute subject to the award of the Tribunal” 

In our view, m industrial matters, the Court is entitled and is indeed bound 
to modify contractual rights and obligations on considerations of equity and in the 
larger interests of the community, such as promotion of industrial peace and 
security of employment of workmen. Merely because under the law of contracts, 
a claim may not lie at the instance of the applicants to be re-employed or 
re-instated by the new company, the claim e by the applicants cannot be 
regarded as inadmissible It appears to have been settled by a large number 
of decisions of the Industrial and oe Courts that the Industrial Law takes a 
different view about the duties and obligations of a successor in business, and if a 
successor decides to run the same business which was carried on by his predecessor, 
the employees of the old concern are entitled to submit a dispute before the Indus- _ 
trial Tribunal regarding their rights and obligations in the business, of the old con- 
cern, and those rights and obira ona must be regarded as continuing and 
enforceable against the new ent and not affected by the substitution 
of the new management for the old In Odeon Cinema v. Workers of Sagar 
Talkies’, it was observed by the Madras High Court (p. 319): 

“ ...where there is a tranafer of a business of one management to another, the rights and 
obligations whioh existed as between the old management and their workers continue to exist, 
vis-a-vis, the new management, after the date of the transfer.” 
It is also implicit in ss. 114 and 115 of the Bombay Industrial Relations Act that the 
rights and obligations of a management of an industrial undertaking are enforceable 
u a cases against its successor. It appears from the terme of s. 18(c) of the 

ustrial Disputes Act that a successor to an old undertaking is liable to meet 
certain obligations of its predecessors. In our view, therefore, the absence of a 
direct contractual relation between the applicants and,the new company is by 
itself not a ground for rejecting the claim made by the applicants. 

The Labour Appellate Tribunal has held on the interpretation of the sale-deed 
that the new companyeare the successors of the business of the old company. In 
om, to that conclusion they have relied upon the recitals relating to the order 
made by this Court on May 16, 1958, sanctioning the sale of the mill as a going 
eoncern and the invitation of tenders by the Liquidator and the sale thereof as a 
going concern together with te goodwill f, the leasehold interest of 

company in‘ the said lands, hereditaments and premises and all the plant 
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and machinery and fixtures lying in or about the said mill premises. They haye. 
also relied upon the fact that the tender was submitted on behalf of the new com- 

pany and ultimately it was accepted by the Liquidator. They have also observed 

that a sum of Rs. 8,00,000 (three lacs) out of the total consideration pf Rs. 22,51,000- 
represented the price of the tales and the leasehold interest of the company in 

lands and buildings and the in the nature of immoveable pro agreed 

to be sold to the purchaser, and that the old company having conveyed to the new 

company in consideration of Rs. 8,00,000, the goodwill toeter with the leasehold 

interest, it must be held that the new company were the successors of the business 
of the old company. - 

Mr. Palkhivala who appears on behalf of the new company has contended that. 
this finding of the Labour Appellate Tribunal was incorrect. Counsel contended 
that there was in substance no sale of a going concern and he has invited our atten- 
tion to the fact that there is no reference in the Aabendwm clause to the transfer. 
of either a continuing business or of a going concern. Counsel says that in reciting 
the history of the transaction the sale-deed refers to the order passed by the Court 
and also to an invitation for tenders for sale of a going concern, but the clause 
which gonveys the property to the purchaser has reference only to the sale of the 
plant and machinery, the leasehold interest and the goodwill, and does not purport 
to convey the business or the will of a going concern. Counsel that if 
there was any obscurity in what was conveyed by the sale-deed, permission to 

roduce a copy of the tender submitted on be of the new company to the 
Liquidator may be granted in this application. Counsel also urged that the work 
of the factory of the company had stopped for more than one year prior to the date 
on which the sale-deed was executed and it was almost a legal impossibility 
that there could be anything in the nature of a succession to a business 
which was completely stopped. We are unable to accept these submissions. It 
is true that there is no express reference in the habendum clause to a sale of the 
business of a going concern, but on a reasonable reading of the sale-deed, we have 
no doubt that there was a conveyance of the pro ordered to be sold by the 
Court and in respect of which tenders were invited. the three items of property 
which were recited as properties in respect of which tenders were fated: are the 
properties which ultimately have been sold and conveyed. We do not think that 
In ee we will be justified in allowing fresh evidence to be produced 
at this late Even if the factories of the company had stopped werking, 
it is difficult from that circumstance to arrive at a conelusion that the busmess 
of the old company had ceased. There is necessarily no direct connection 
between the stoppage of -the factory and the stoppage of a business of 
the concern. For diverse reasons the factory may have been closed but that does 
not lead to the conclusion that the business comes to an end. “Again the goodwill 
of a business id inclusive of positive advantages such as carrying on the commercial 
undertaking at a particular place and in a particular name, and also its business 
connections, its business prestige, and several other ape eae advantages which a 
business may have acquired. Unless there is clear evidence to show that this 
goodwill which was intended to be sold and in fact sold by the Liquidator to the 
new company, was nothing but a name, we will not be justified in holding that 
no real and substantial goodwill of the old company was conveyed. In coming to 
that conclusion we are impressed by the circumstance that the goodwill bas been 
glee mentioned and has been valued in the sale-deed. 

Even if it be possible te take a view different froni the one which has appealed 
to the Labour Appellate Tribunal on the interpretation of the sale-deed, we do 
not think that in exercising jurisdiction under arts. 226 and 227 of the Consti- 
tution we have any powers to interfere with the conclusibns of that Tribunal. 
Their Lordships of the Supreme Court in Waryam Singh and another v. Amarnath 
and another! have observed (p. 571): 

“This power of superintendence conferred by artigle 227 of the Constitution should be 
exercised most sparingly and only in appropriate oases in order to keép the Subordinate Courts 
within the bounds of their authority and ‘not for correcting mere errors.” 
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Therefore, ing that there is some error committed by the Tribumal, we do 
not think that the Tribunal has gone outside the bounds of its authority in inter- 
preting the sale-deed and in coming to a conclusion that what was conveyed was 
the business ofa going concern and not merely the assets of a business which had 
closed altogether. 

Mr. Palkhivala urged that even if we have no jurisdiction under art. 227 of the 
Constitution to interfere with the conclusion arrived at by the Labour Appellate 
Tribunal, by this application our jurisdiction under art. 226 of the Constitution 
is also invoked, and we may be justified in issuing a writ of certiorari against that 
Tribunal, But, in our judgment, having regard to the findings of the Tribunal, we 
are unable to issue a writ of certiorari. The limitations which inhere the exercise 
of jurisdiction under art. 227 apply with greater force when this Court’s powers 
under art. 226 of the Constitution are invoked. If the Tribunal acts within the 
limits of its authority, this Court will have no power to interfere with the 
conclusions recorded by it. Counsel urged that the question whether the new 
company was a successor of the old company must be regarded as a jurisdictional 
question, and being a jurisdictional question, if by a wrong decision the Tribunal 
has wrongly assumed authority to decide that which it has no power to decide, 
this Court is competent to rectify the error and set aside the order. But we do 
not think that the question whether the new company is a successor of the old 
company is a jurisdictional question. The distinction between a collateral fact 
ee the proof of which the Jurisdiction of a Tribunal depends and upon a fact 
which forms part of the issue to be decided by the Tribunal may be stated as 
follows: If the fact be collateral to the actual matter which the lower Court 
has to try, that Court cannot, by a wrong decision with regard to it, give itself 
jurisdiction which it would not otherwise possess. The lower Court must, indeed, 
decide as to the collateral fact, in the first instance, but the superior Court may 
upon certiorari inquire into the correctness of the decision, and may quash the 
proceedings in the lower Court if such decision is erroneous or at any rate if there 
ig no evidence to support it. On the other hand, if the fact in question be not 
collateral but a part of the very issue which the lower Court has to inquire into, 
certiorari will not be granted, although the lower Court may have arrived at an 
erroneous conclusion with regard to it. (Vide Halsbury’s Laws of England Vol. 
XT, art. 270, p. 142.) 

Wehave no doubt that the question whether the new company are successors of 
the old company is a part of the issue which the Industrial Tribunal had to inquire 
into and decide. and certiorari cannot be granted merely to correct an error commit- 
ted by that Tribunal. 

It was also urged that there is an error apparent on the face of the record and 
this Court in exercise of its jurisdiction to issue a writ of certiorari is entitled to 
correct an error apparent on the face of the record. That this Court has power to 
issue a certiorari against a Tribunal to correct an error apparent on the face of the 
record is undisputed, but, in our view, the error must be so blatant, so obvious, so 
manifest or so palpable that when attention is invited to it, no elaborate ent 
is needed to support the contention that the conclusion is erroneous. ere, 
however, by elaborate argument and detailed reference to evidence a Taan 
conclusion may be demonstrated to be erroneous, we do not think that the conelu- 
sion can be regarded as disclosing an error apparent on the face of the record. 

Mr. Palkhivala ur that the error apparent on the face of the record is an 
error which can be demonstrated without fresh eviderce ; but if that be the test, 
it would in effect be converting this Court exercising jurisdiction to grant. high 
prerogative writs into a Court exercising appellate jurisdiction against decisions 
of Tribunals from which no appeals lie thereto. The test by counsel is 
in our judgment a fallacious test and we are unable to accept the same. Normally, 
this Court does not entertain applications for issue of high prerogative writs, 
when the decision depends upon proof or disproof of disputed questions of fact. 
In considering applications for a writ of certiorari, not only does the Court not 
allow fresh evidence to be led to challenge the conclusions of an inferior tribunal 
but it normally accepta the conclusions of the tribunal as binding. It is difficult 
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then tq appreciate how the test suggested by Mr. Palkhivala can be applied jn 
ascertaining whether in the decision impugned there is an error ap nt on the 
face of the record. In our view the conclusion of the Labour Appellate Tribunal 
on the question whether the new company may be regarded as a guccessor of the 
old company must be accepted in this application. 

It was then by Mr. Palkhivala that assuming that the new company is 
the successor of the old company, an application under s. 42(4) at the instance of 
the employees of the old company cannot lie unless the successor has chosen to 
re-employ the employees of the original company. This argument we have inci- 
dentally referred to in considering the nature of the jurisdiction which the Industrial 
Court exercised. We have pointed out that the scheme of the Bombay Industrial 
Relations Act renders a successor liable even in the absence of a contract between 
the employees of the old an and ite successor. We have also observed 
that the ratson d'etre of a Labour Tribunal is to be found in the desire of the 
State to.provide a forum which may, unhindered by legalistic considerations, 
attempt to secure harmonius relations between the employer and the employee, 
with the ultimate object of ing an efficient working of industry by resolvi 
disputes through the medium of arbitration and adjudication. That bei eel 
object of legislation like the Bombay Industrial Relations Act jurisdiction to 
adjudicate upon a claim made by an employes of a transferor undertaking as 


against the transferee undertaking must be implicit. We, therefore, think that 
the second contention raised by Mr. Palkhivala cannot be entertained. It was 
then urged by Mr. Palkhivala that in this case even if it be held that the employees 


-of the old company can file an application under s. 42(4), the services of the appli- 
cants having been determined before the date on which the sale-deed was executed 
by the Liquidator the applicants have no right to proceed against the new company. 
It was urged that the right to file an application under s. 42(4) against a succesgor 
postulates the existence of a subsisting contract between the old employer and the 
employee at the date of the transfer of the undertaking. But, if regard be had to 
the definition of the word “‘ employee ” as inclusive of an employee whose employ- 
ment has been terminated, we are unable to see why thesubsistence of an effective 
contract between the transferor undertaking and the employees is a pre-requisite to 
a claim against the transferee undertaking under s. 42(4). 

It may be pointed out that this plea was not in any of the three Courts 
below and was sought to be raised before us for the timc. In our view there is 
no substance in this plea and it must be rejected. 

Mr. Palkhivala also invited our attention to s. 42(4) before it was amended by 
the Bombay Act XXXJIT of 1948. Counsel pointed out that originally the 
Legislature had used the expression ‘‘his employer” in s. 42(4) : and relying upon 
that form of enactment, it was contended that the Legislature had intended that 
before an employee can make an application, he had to establish that he was an 
employee of the employer against whom the application was made or intended to 
be made. It was urged that the Legislature intended by the use of the pronoun 
‘ his ’ that if there was no contract between the employee and the employer, against 
whom an application was sought to be made under sub-s. (£) of s. 42, the Labour 
Court waa incompetent to entertain the application. 


It is unnecessary for us to consider whether s. 42(4) before it was amended, by 
substitution of the definite article ‘‘ the’ for the pronoun ‘“‘ his ”, supports the 
contention of the new company. According to Mr. Palkhivala, this amendment 
was made with a view to b into line the provisions of the Act in view of another 
amendment made by incorporating the word “‘ representative union ” and b 
harmonising the use of the word ‘‘ employer ” in the context jn which it stood. It ` 
is true that by the tame amendment the words “ or representative union ” were 
added so as to confer a right to make an application upon a representative union. 
But from that circumstance we are not justified in holding that the expression 
“the employer ” has the same meaning and congotation as the expression ‘‘his 
a as originall : x 

It was. finally caged that an application for re-instatement cannot lie at the 
instance of employees whose employment has been terminated. It is now too 
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late in the day to raise that contention. The'question hag been finally adjudicated 
upon by the Federal Court in Western India Automobile Association v. Industrial 
ribunal, Bombay that the Labour Court ‘or the Industrial Court is competent 
to reinstate disqissed or discharged employees; and that ap clea. from the 
definition of the expression “employee” in 8. 8(/8) of the Bombay Industrial Rela- 
tions Act. In our view the order passed by the ur Appellate Tribunal direo- 
ee ee to the Labour Court on the finding recorded by it 
ma Er e rule is, therefore, discharged with costs. Cost quantified 
at Re. ; 

Civil Apphcations 1680 and 1681 are also dismissed for reasons mentioned in 
our judgment-in the principal case, and the rule is discharged with costs in both the 
cases. Costs Rs, 150 in each of the applications. 

Rule discharged. 


Before Mr. Justice Tendolkar. 


HARILAL SHAMATLJI PAREKH v. THE JAIN CO-OPERATIVE 
HOUSING SOCIETY LIMITHD.* 

Bombay Renta, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Sec. 11(1)(a)t—Court’s jurisdiction to determine standard rent—Whether Court has 
jurisdiction to so determine where contractual rent not reasonable—What ts 
“excessive” rent. 


Under s. 11(1)(a) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, the intervention of the Court in cases of letting after September 1, 1940, 
with contractual rent, can only be where the rent is not only not reasonable, but 
exceeds by some substantial margin what is reasonable, so that it may be termed 
to be excessive, 
There is always a gap between what is reasonable and what is exceasive, and 
what is excessive does not begin where what is reasonable necessarily ends. If the 
. Tent is within this gap between what is excessive and what is reasonable, the Court 
has no jurisdiction to ftx a just rent in such a case. 
Quarre: Whether for the purpose of determining what is a fair and reasonable 
regt, the value af the land, on which a certain percentage may fairly be allowed 
as part of the rent to be arrived at, is the, value actually paid by the landlord 
whenever he purchased that land irrespective of the date of the construction of the 
bullding or whether it is the value of such land at the time when the building was in 
fact put up or ready for occupation. 

THe Jain Co-operative Housing Society Limited (respondents) in 1939-40 
negotiated with the Bombay Municipal Corporation for the lease of a plot for 
a term of 999 years at the rent calculated at 6 per cent. per annum on the 
value of the land at Rs. 9 per square yard. Before the lease could be obtained 
the land was requisitioned under the Defence of India Rules and it was de- 
requisitioned in 1947. Thereafter the Municipal Corporation agreed to give 
the land to the respondents on lease as aforesaid and gave possession of it to 
them on September 1, 1947. The Jand was subdivided by the respondents 
Into plots and in 1949 buildings were constructed on them and were occupied 
by tenants. These buildings were identical in all material respecte. Hach 
building had two upper floors in addition to the ground floor. Hach floor had 
two flats, each flat consisting of three rooms. The contractual rent of each 


*“Deotded, January 22, 9957. Civil Revision 
Application No. 293 of 1956 (with Civil Revision 
Applications Nos. 701 to 757 of 1956), from 
the decision of B. 8. Kalelkar and E. M. 
Judges, Small Causes Court, Bomþay, in 
A No. 519 of 1954. ° 

relevant gection fs as under :-— a 
11.(7) In any of the following cases 
doan a upon an appheation made to ib 


for that purpose, or in any suit or proceeding, 
fix the standard rent at such amount as, 


havi to the provisions of this Act 
ad tho ; of the case, the Court 
deems just— i 

(a) where an aro first let after 
the day of 1040, and the rent 


at which they are so let is in the opinion of 
“the Court excessive; 
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flat on the ground floor was Ra. 70, of each flat on the first floor was Rs. 85 and 
of each flat on the second floor was Re. 95. Harilal and others (applicants), 
who were the tenants of the respondents, made applications to the Court of 
Small Causes at Bombay for fixation of standard rent under theyBombay Rents, 
Hotel and Lodging House Rates Control a 1947, on the ground that the 
contractual rents were excessive. The trial Court appointed one Divecha, an 
architect, as Commissioner in the applications for the purpose of valuation of ‘one 
building and valuation of the land. Before the Commissioner the applicants 
contended that on the principle of fair return to the landlord on his outlay 
or investment the cost or value of the land for the purpose of determining 
reasonable rents of the premises should be taken to be Ra. 9 per square yard 
which was the price paid by the respondents in 1947. The respondents on 
the other hand contended that the value of the land to be taken mto account 
for the purpose of determining reasonable rents was the market value of the 
land at the date of the construction of the buildings. The Commissioner 
accepted the respondents’ contention and. determined the market value of the 
land at the date of the tonstruction of the buildings at Re. 35 per ‘square 
yard and on this basis he determined the reasonable rent per month of each 
building to be Rs. 600. On this report of the Commissioner the applicants and 
the respondents filed their objections.: The trial Judge was of the view that 
even if the objections of the applicants were allowed the fair rent of each 
building would come to Rs..558 per month as against the contractual rent of 
Rs. 560 per month and he, therefore, held that the contract rent of Rs. 560 
per month for each building was fair rent and fixed the same as the standard 
rent. The applicants appealed to the Appellate Bench of the Court of Small 
Causes contending inter alia that the respondents were entitled to fair return 
on their Investment only and that the respondents had paid Rs. 9 per square 
yard for the land and that the Commissioner and the trial Court had erred in 
fixing reasonable rents on the basis of the market value of the land and fixing 
it at Rs. 85 per square yard. The appeal Court rejected this contention and dis- 
missed the appeals. 


The applications were heard. 
~ C.R.A. No. 298/656. 


M. P. Laud and Y. V. Ohandrachud, with 8. B. Gandhi, instructed by 
The applicants applied in revision to the High Court. 
Panachand Shah & Co., for the petitioner. 
J. C. Bhat an and Rajani Patel, with Pherogsha H. Dalal and M. H. Thakkar, 
for the opponents. 


C.R.A.s Nos. T01 to 757/56. 


S. B. Gandlu, for the petitioners. 
J. O. Bhat and Bajan Patel, with P. H. Dalal, for the opponents. 


THNDOLKAB J. This is a group of 58 revision ec presented by the 
tenants of the Jain Co-operative Housig Society Ltd. in respect of an order 
dated April 22, 1955, passed by the Appellate Bench of the Court of Small 
Causes at Bombay. The few facts that are material for the determination of 
these applications are these. The petitioners as tenants had applied for fixa- 
tion of the standard rent alleging that the contractual rent was excessive.’ It 
appears that the buildings were ready somewhere in 1949 and were occupied 
thereafter by the tenants. The land on: which these buildings were constructed 
was the subject-matter of negotiations for a lease betwéen persons who sub- 
sequently became members of the society and the Bombay Municipality. In 
1942 the society was registered and the negotiations were continued on behalf 
of the society and in 19438 the municipality acgepted the offer made on behalf 
of the society to grant a lease on the basis of Rs. 9 pef square yard of the 
entire land. However, before the lease could be obtained, the plot was occu- 
pied by the military and it continued to be so occupied till some time in 1947, 
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It,-was only on September. 1, 1947, that possession was given. by the munici- 
pality to the society and it is thereafter ‘that the society started building 
construction, —=—si«wj ee Oe £ : yr £ 

- Now, it appears that an Appellate Bench of the Court of Small Causes at 
Bombay has, in a prior judgment in what is known as Talats’s case, laid down 
a Tule for determining what is a fair and reasonable rent; and the rule is that 
the rent shall be equivalent to 6 per cent. on the valuation of land and 8.2/3 
per cent, on the valuation of building. It is the practice of the Small Causes 
Court to refer the question of determination of what is a fair and reasonable 


rent to an architect, and when he has made his report, objections may -be . — 


filed by either party before a Judge of the Court of Small Causes and there. 
may, in appropriate cases, be an appeal to the Appellate Bench against ‘the 
decision of the single Judge. In this particular case, the matter was referred 
to Mr. Divecha, architect, and the main grievance made in these applications 
is that Mr. Divecha valued the land, not at the price which was patd by the 
society for it, namely, Rs. 9 per square yard, but at the value of the land 
when the building. was erected on it and that value was held to be Ra. 385. 
What is canvassed on these petitions is the very interesting—and undoubtedly 
very important—question of law as to whether, in determining what is a fair 
and reasonable rent and for the purpose of that determination what is the 
valuation of the land on which a certain percentage may fairly be allowed as 
part of the rent to be arrived at, the value to be taken is the value actually 
paid by the landlord whenever he purchased that land irrespective of the date 
of the building, or whether it is the value of such land at the time when the 
building was in fact put up or ready for occupation. It is the case of the 
applicants before me that, since what is contemplated by the provisions of 
the Rent Act is to secure to the landlord a fair and reasonable return, the 
Court ought to concern itself merely with what he hes mvested whenever he 
may have invested it. To this the answer of the opponents is that, if there has 
been an appreciation in the value of land between the date on which the 
landlord purchased it and the date when he utilised it for the purpose of 
putting up the building, the landlord is entitled to the benefit of such appre- 
ciation and not the tenants; for it is argued that, if perchance the landlord 
had purchased the property during a boom period and at the date on which 
the building was put up the prices had crashed, the tenants would legitimately 
have claimed that the only investment of the landlord that should be considered 
for the purpose of determining a fair and reasonable rent is, not what he paid 
during the boom period, but what the land would have cost him at the time 
the building was put up. Or take again the case where a landlord may for 
some sentimental reason, pay an excessive price for a plot of land. No tenant 
could be saddled with a reasonable return on such excessive price if it had 
been paid for reasons other than the intrinsic value of the land. These inter- 
esting questions would have had to be debated and determined provided their 
decision was going to make any difference to the actual amount of standard 
rents that were fixed in the cases of these 58 applicants. But assuming that 
the petitioners’ contention is wholly right and that Mr. Divecha should not 
- have taken into account the value of-land as on the date when the buildings 
were put up, but should have taken the actual value that the landlord paid, 
Mr. Divecha in his report.sums up his conclusion as follows :— 
8.2/3% on cost of buildings — i l 
Rs. 12,386,728 i Rs. 1,07,183 p.a. 





6% on the’value of the land À 
l Rs. 3,74,815 ae Rs. 22,489 
- - Rent of 18 buildings > > - Bs. 129,672 


= 


This is the rent of 18 buildings, which works out at Rs. 600 per month per 
building. If instead of the value of land Ra 8,74,815, the value that the 
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landlord actually paid was substituted, it being Rs. 9 per are yard for 
9,232 square yards less a small discount that was paid by ae municipality 
for payment in advance, the-figure works out at roughly Rs. 80,000 for the 
value of land and 6 per cent. on this value would be Ra. 4,800. With this 
figure substituted for Rs. 22,489, the resultant rent per month per building 
works out approximately to Ra. 520. The contractual rent of each building is 
Rs. 560 only. 

Now, the power of the Court to fix the standard rent is derived from a. 11 
of Bombay Rent Act, 1947. Sub-section (1) thereof enumerates the cases in which 
the standard rent may be fixed by a Court, having regard to the provisions 
of the Act and the circumstances of the case, at such a figure as the Court 
deems just; and the first of such cases is: 

“where any premises are first let after the first day of September 1940, and the rent 
at which they are so let is in the opinion of the Court excessive.” 
This isa tase in which the premises were first let after September 1, 1940, and, 
therefore, it is only if, in the opinion of the Court, the contractual rent is 
exceasive that there would: be jurisdiction in the Court to fix what is a Just 
standard rent. Mr. Laud contends that anything in excess of what is fair and 
reasonable, that is, in this particular case, anything in exces of Ra. 520, is 
necessarily excessive; but, in’ my opinion, that would be equating the word 
‘‘excessive’’ with ‘‘not reasonable’’, whilst in point of fact it has, in its ordi- 
nary usage in the English language, a somewhat different meaning. There is 
always a gap between what is reasonable and what is excessive, and what 
is excessive does not begin where what is reasonable necessarily ends. If the 
rent 18 within this gap between what is excessive and what is reasonable, the 
Court; in my opinion, has no jurisdiction to fix a just rent in such a case. 
Turning to Murray’s Dictionary, the meaning given to the word ‘‘excesgive’’ 
that appears to me pertinent in the context of this provision is: ‘‘immoderate, 
inordinate, extravagant’’. It must be remembered that, since the Bombay Rent 
Restrictions Act, 1918, the scheme of the Rent Restrictions Acts in Bombay 
had been that, in respect of property let after a particular date set out in 
the various Acts, the standard rent was the rent at which they were first let, 
with no jurisdiction in the Courts to consider whether that rent was or was 
not reasonable. This was altered for the first time in the Act of 1947 hen 
s. 11, subs. (1), sub-cl. (a) was enacted and the object thereof was not, and 
could not have been, that the Court had jurisdiction in every case where the 
rent was not reasonable to determine what it should be, because if it was, 
nothing could have been easier than for the Legislature to provide that, where 
in the opinion of the Court rent is not reasonable, it may proceed to deter- 
mine the standard rent. But the phraseology used is: ‘‘where in the opinion 
of the Court the rent is excessive’; and, therefore, the intervention of the 
Court in cases of letting after September 1, 1940, with contractual rent can 
only be where the rent is not only not reasonable, but exceeds by some sub- 
stantial margin what ia reasonable, so that it may be termed to be excessive. 
I do not wish to lay down any arbitrary arithmetical rule to determine what 
is excessive in this context, because the Court has to form its own opinion 
as to what is excessive under the provisions of the section itself, and that 
decision should not be fettered by any artificial rule; but I have no doubt in 
my mind that, in the context of this litigation and particularly having regard 
to the fact that between the date on which the terms of the lease had been 
finalised in 1948 and the date when the buildings were put up there had been 
an appreciable increase in the values of land, which, whether it is to be taken 
into account directly or not, is a relevant circumstance that must be kept in 
view, an increase of Ra. 40 in a sum of Ra. 520 which is worked out as a fair 
and reasonable rent on the basis which Mr. Laud has canvassed before me on 
behalf of the petitioners is excessive. I am, therefore, nôt disposed, in the 
exercise of my revisional jurisdiction, to interfere with the decision of an 
Appellate Bench of the Small Cause Court: which has upheld the contractual 
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rent and refused to proceed to determine what is the standard rent which 
would be just under s. 1L In my opinion, it is not necessary for the purposes 
of this petition to determine the interesting .question of law that has been 
raised and which must await decision in a matter which may directly raise 
it for decision. 

‘The result, therefore, is that all these applications fail and they are dis- 
missed and the. rules discharged. In the peculiar circumstances of thig CASE, 
I direct that there shall be no order as to costs. 

Applications dismissed. 


CRIMINAL APPELLATE. 


uE Before Mr. Justios Vyas and Mr. Justice Palnitkar. i 
SHRINATH DURGAPRASAD v. THE STATE.* 

Indian Bvidence Act (I of 1872), Seo. 32—Dywmg deolaration—Deceased questioned in Hindi language 
and replying in Hindse—Sub-Inspector recording statement famukar with H+ndi—Statement 
recorded in English but without record qf questions put to and answers given by deceased in her 
own words—Sub-Inspector interpreting in Hinds, Hnglish record of statement to deceased and 
the latier admitting as correct Hindi interpretation—Such statement whether admissible as a 
dying declarakion— What ts essential under s. 32 tn recording dying declaration— Answers given 
by gastwres, interpretation of. 

In recording a dying declaration it is essential for proper compliance with the provisions 
of s. 32 of the Indian Evidence Act, 1872, to record the questions put to the deceased in the 
precise words in which the questions were put and take down the answers given by the decesa- 
sed in the actual words in which ths answers were given, when the statament is the result of 
questions put and answers given. When, however, the Sub-Inspector or the Magistrate 
recording the statement does not know the script of the language spoken by the deceased, 
though he understands and speaks that language, he may record the statement in English, 
and if it is recorded as the result of questions put to the deceased and the answers given by the 
deceased, those questions and answers must always be recorded to enable the Courts to 
“understand the full significance of the statement. If answers are given by gestures, the 
Court must know what these gestures were. The interpretation of these answers by gestures 
would ultimately be a matter for the Court and not for the investigating Sub-Inspestor. 

A dying declaration as to the cause of the death of the deceased was recorded by a Bub- 
Inspector of Police in the following manner. Hoe questioned the deceased in Hindi and the 
deceased replied to those questions in Hindi The deceased was in a position to understand 
the questions which were put to her and she gave rational answers to those questions. The 
Bub-Inepector who had deposed ‘that he was “quite familiar ” with the Hindi language, had 
translated the deceased’s replies in English. After recording the deceased's statement in the 
above manner, the Sub-Inspector mterpreted in Hindi the English record of that statement 
to the deceased. Nbe admitted the said Hindi interpretation to be a correct interpretation 
of her statement and thereafter her thumb impression was taken at the foot of the statement. 
On the question whether the statement was admissible under s. 32 of the Indien Evidence 
Act, 1872, as a dying declaration of the deceased :-— 

Held, that as there was no record of-the questions which were put to the deceased and the 
answers which were given by her in her own words, what purported to be a statement of the 
deceased was not admissible under s. 82 of the Indian Evidence Act, as a dying declaration. 

Reg. v. Mitchell’, The Rang v. Smith" and Hmypercor v. Premananda Dutt*, followed. 
Reg. v. Charlotte Smith, referred to. Y 
THE tion case was that one Sushilabai resided in a chawl which wes 
known by the name of Lakhibai Chawl in Dr. Damji’s compound. There was 
some enmity between Sushilabai and her husband Gopinath on the one hand 
and one Dukhi (accused No. 2) and his wife on the other hand, and this enmity 


*Decided, November 12, 1956. Griminal 11892) 17 Cox 503. 
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had resulted in cross complaints having been filed by eac n party ag against the other 
pany: On account of the above-mentioned enmity Sus ai and her husband 
‘apprehended danger to their lives at the hands of accused No. 2 and his wife. 
It was on account of that apprehension that some two months prior to the date 
- of the incident, which occurred on September 25, 1955, Sushilabai and her hus- 
band shifted their residence ‘and went to reside at a place where Gopinath was 
working. ee gee 24, 1955, at about 8-80 o’clock, in’ the afternoon, 
Shrinath (acc No. 1), accused No. 2,.Narottam (accused No. 8), Rajnarayan 
cane No. 4), aed (accused No. 5), Rambali (accused No. 6) and Kanayalal 
accused No. H assembled in the room of accused No. 1 and decided to 
commit the murder of Sushilabai. On this occasion accused No. 1 told his 
companions (accused Nos. 2 to 7) that Sushilabai used to be alone in her room 
during the day-time as her husband used to be away on work and that, therefore, 
the murder of Sushilabai could be easily accomplished in day time. In, pur- 
suance of -the eg ae! which was hatched in the above-stated manner in the 
house of accused No. 1 on- September 24, 1955, accused No. 2 took accused 
Nos. 4, 3, 6 and 7 to the room of Sushilabai on September 25, 1955, and pointed 
out the said room to them and thereafter he went away. Thereafter accused 
Nos. 4 to 7 went into the room ot Sushilabai, beat her and stabbed her aad robbed 
her of her ornaments, and the ornaments concerned were one gold chain, one ring 
and a pair of silver anklets. After committing the offence accused Nos. 4 to 7 
ran away. After Sushilabai was assaulted and stabbed, she went out of her room 
bleeding profusely. She could walk up to the room of her neighbour one Janabai 
and it was there that she fell down. she was walking up to the room of Jana- 
bai, she was noticed by a witness of the name of PETN One Ramprasad, 
who is a relation of Sushilabai, came to learn of this incident and he informed 
the police. The police officers thereafter went to the scene of offence and they 
ed to have Sushilabai removed to the hospital. Soon after her admission 
to the hospital, her statement was recorded by Mr. Balkrishna Shinde, a Sub- 
Inspector of Police. A panchanama of the scene of offence was made. State- 
ments of witnesses were recorded. When Gopinath, the husband of Sushilabai, 
learnt about this incident, he went to the hospital and his wife Sushilabai narrated 
the entire incident to him. On October 2, 1955, accused No. 4 made a certain 
statement and in pursuance of that statement the Sub-Inspector collected the 
panchas. Accompanied by the panchas accused No. 4 went to Kanady” Wadi 
at-Dharavi. There accused No. 4 dug at a particular spot near the latrines and 
took out a cigarette tin. In that tin there were ornaments of Sushilabai. These 
ornaments were one gold chain and a pair of silver anklets. Two days later, 
‘con October 4, 1955, accused No. 4, made another statement before the police, 
and in pursuance of that statement the police called. the panchas. Again accom- 
‘panied by the panchas accused No. 4 went to Raja Wadi. There he took the 
chas to a spot near a certain pipe line, made a search there and took out a 
Evite from a bush. On these facts the accused were prosecuted in regard to the 
éausing of the death of Sushilabai. 
"7 At the end of the trial the jury returned a majority verdict (5 against 4) 
accused Nos. 1 and 2 and the verdict was that they were guilty of an offence 
under s. 802, read with s. 109, of the Indian Penal Code. As against accused Nos. 
4 and 5 the jury returned a majority verdict (6 against 8) and the verdict was 
that they were guilty of gn offence under s. 802, read with s. 84, of the Indian 
Penal Code. As against accused No. 4 the jury further returned a majority 
verdict of 7 against 2 in respect of the charge under s. 894 of the Indian Penal 
Code and the verdict was that accused No. 4 was guilty upon that charge. As 
gop eect 5 the jury returned a majority verdict of 5 against 4 in 
of the charge under s. 894 of the Indian Penal Code, and the verdict was that 
accused No. 5 was guilty of that charge. So far as accused Nos. 8, 6 and 7 were 
concerned, the jury returned a unanimous verdict that they were not guilty ‘of 
any offence. . 
The Additional Sessions Judge, Greater Bombay, accepted the above-men- 
tioned verdict and recorded an order of convictions and sentences against accused 
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ordered their acquittal and directed them to be disc 
Accused Nos. 1, 2, 4 and 5 appealed to the High Cort. 
R. Sethmalani and B. K. Hirani, for the appellants-accused. 


. V. H. Gumaste, Additional Assistant Government Pleader, for the State of 
ARDEN ; 


Nos. 1; 2, 4 and 5. -So 'fár.as accused Nos.. 8, 6 and.7 were concerned, the Judge 
harged. 


Vyas J. [His Lordship after stating the case for the prosecution and the 
delu of the accused, proceeded :] Mr. Jethmalani, the learned advocate 
who appears tor the a ppellants, has contended before us that the learned Judge 
e T an illegality by pein ng mediate evidence, namely, the statement 
exh. H, alleged to have been e by Sushilabai, and that this would entitle 
us. to go behind the verdict. Mr. Jethmalani has contended that as the Police 
Sub-Inspector Mr. Balkrishna Vithal Shinde did not keep a record of the 

estions put by him to Sushilabai and of the answers given by Sushilabai to 
those questions there is no certainty pe ee ee ree ye declara- 
tion exh. H was truly and fully a statement of Sushilabai and that, therefore, 
the statement exh. i i is. not admissible under s. 82 of the Indian Evidence 
Act.as.a dying declaration of Sushilabai. According to Mr. Jethmalani there 
was a.grave procednral defect in the trial as the learned Judge admitted inad- 
missible evidence on the record, namely the peeve nen npe statement of Sushila- 
bai exh. Has a dying declaration. 


-We see considerable force in: this contention oe Mr. Jethmalani. Exhibit 

H, the-statement of Sushilabai all to have been made by her before the- Police 
Bub- Inspector Mr. B. V. Shinde in the hospital, reads as follows:— ' 
“I am as above and reside at the above address with my husband. To-day at 8-80 p.m. 
I was-alons in the house and my husband had gone out ‘for work. When one Dukhai Bhayys 
came near my house with four other persons who were with him and told them ‘This is nob thas 
house but this house’ and pointed oub my house and he then went away. All the four persons 
entered my house and asked ms where my husband was. Fame a nee e eee od 
told them that my husband had gone to duty. 

Two of the persons had a knife in their hand and two of them had fron PE ananed T 

One of them stabbed me twice in my stomach with knife and had caught hold of my neck. 
The other two men kicked me with legs and removed one gold chain one ring and silver anklets 
from my legs, and told me why I was fighting with the ‘ i Claas Se 
scious when they ran away. 

Ali’ tha’ tour pana were yaa ot an worpievion ard EE el as 
The man who stabbed me was wearing. woollen pant and a shirt. Bl en te ideality ems 
if shown to me. I cannot give correct description of these persons now. 

- I will be also able to identify the ornaments if shown to me. 

Out of the four persons two persons were seen sitting on the house of Shrinath Bhdyya. 

, , I now lodge my complaint and request pohoe to take action according to law. 
_ The above statement was read over to me, explained in Hindi and found correst.” 

` In his evidence the Sub-Inspector has explained as to how he recorded this 
statement of Sushilabai. He was questio Sushilabai in Hindi and Sushilabai 
was replying to those questions in Hindi. She was in & position to understand 
the questions which were put to her and she was giving tational answers to those 
Hin estions. The Sub-Inspector has deposed that he is “quite familiar ” with the 

and he translated Sushilabai’s replies*in lish. After record- 

als statement in the manner stated above the Sub- r inter- 

say in Hindi the English record of that statement to Sushilabai: She admitted 

the said Hindi interpretation. to be a correct interpretation of her statement. 

Thereafter her thumb impression was taken: at the foot of that statement. This 

was how the statement exh. H which p rts to be a statement of Sushilabai 

‘was’recorded ; and the-question js whether it-is admissible under s. 82 of the Indian 
Evidence Act as a dying declaration of Sushilabai. `: 


We have considerable hesitation in accepting exh. H to be an accurate and 
reliable record of what:Sushilabai might have expressed in answer to the questions 
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which might have been put to her by the Sub-Inspector. We are using the phrasao- 
logy “ t Sushilabai might have expressed in answer to the questions which 
might have been put to her” because we have no record of the questions which 
were put to her and the answers which were given by her in her own words. The 
Sub- ctor frankly admitted in his evidence that he ‘‘did not remember 
the exact wording of all the questions and answers’. The Sub-Inspector was 
not able to remember the wording of any question put by him to Sushilabai 
and that was natural. The date on which the statement exh. H was recorded 
as September 25, 1955, and the date on which the Sub-Inspector gave evidence 
in the Court was April 16, 1956. The distance of time between the two events 
was more than six months; and in the absence of any record of the questions 
ut by him to Sushilabai and of the answers given by Sushilabai, it was impossible 
for the Sub-Inspector to say, and for the Court to know, how the Sub-Inspector 
had worded his questions and how precisely Sushilabai had replied to those 
uestions. In these circumstances, we feel there is no certainty that the Police 
ub-Inspector who translated in English Sushilabai’s replics given by her in 
Hindi did not put his own gl 83 upon what was expressed by Sushilabai. When 
one expresses In his own words and in a different language what is stated b 
another person, there is always a probability which cannot be ignored that wi 
the best of intentions he may unwittingly put his own gloss or construction upon 
the other n’s statement in order perhaps to make that statement more intelli- 
gible, understandable or logical. When the Sub-Inspector knew enough Hindi 
so as to be able to ask questions in that language to Sushilabai and understand 
her replies to those questions, he should have taken down the questions and 
answers in the words in which the questions were asked and the answers were 
given. It a be that he might have thought that if he translated into English 
the replies which Sushilabai gave in Hindi instead of recording those replies in 
the words of Sushilabai herself, it might make a more satisfactory or gramma- 
tically more correct and consistent ing. But grammatical correctness or 
consistency of the language used by a tor of a statement can be no com- 
pensation for the infirmity that what we have before us in that case is not the 
statement in the actual words of the maker thereof, in other words, not the 
statement of the deceased herself. Section 82 of the Indian Evidence Act makes 
admissible in evidence a statement of a deceased person. That statement may 
be an oral statement or a written statement or a statement reduced to waiting; 
and if it is a statement reduced to sone by a n other than the maker 
thereof, it must be a statement in the words used by the person making it and 
not in the words of a person reducing it to writing. If it is written out in the 
words of the person reducing it to writing, it cannot strictly and properly be 
called a statement of the deceased person. 

In Reg. v. Mitchell Mr. Justice Cave held that a statement giving the sub- 
stance of questions put to, and answers given by, the deceased person was not 
admissible in evidence as a dying declaration and that such a declaration must, in 
order that it may be admissible in evidence, be in the actual words of the deceased, 
and if questions are put, the questions and answers must both be given, in order 
that it may appear how much was suggested by the examiner and how much 
produced by the person making the declarmtion. 

In The King v. Smith? the defendant performed an illegal operation upon Mrs. 
Bromley Smith with intent to procure her miscarriage and blood-poisoning was 
set up from which she died. On the night of March 22, 1901, Dr. Bonney 
who was attending on Mrs. Smith being of opinion that there was no hope of her 
recovery, called in Mr. Gust, a Magistrate, in order that she might make a state- 
ment in his presence if she desired to do so. A statement was made by her in 
the presence of Mr. Gust and Dr. Bonney. Now, one oi the grounds upon which 
an objection was taken against the admissibility of Mis. Smith’s statement in 
evidence was that the statement was made in ers to questions which were 
not taken down. Mr. Justice Cave’s ruling in Reg. v. Mitchell was followed 
and the statement was held inadmissible. 


1 (1892) 17 Cox. 503. 2 (1901) 17 T. L. R. 522. 
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` Jn Reg. v. Charlotte Smith} although ‘five leamed Judges, delivered judgments, 
we do not find any observations ia those judgments dealing with the contention 
pressed on behalf of the accused that the statement of the deceased woman was 


not admissible ‚on: the gound that leddi ‘questions were put to the woman. 
Reg. v. Charlotte Smith cannot, therefore, aa authority for holding that a 
statement like exh. H, in which we cannot rule out a probability of 1 es- 


tions having been asked, is admissible in' evidence as-being a statement of the 
deceased woman.  '’ 

In Emperor v. Premananda Dutt it was held that, where in recording a dyi 
declaration, the Magistrate appeared to have put questions which were not 
recorded though the answers were recorded, the procedure was open to objection 
as the questions might have been leading questions, and it was observed that 
in the condition of a person making a dying declaration, there was always a 

t peki of leading questions answered without their force and effect 
Pein comprehended. The High Comt said that in such circufnstances 
h o the declaration should be such that it would be possible to see what 
was the question and what was the aaswer, so as to discover how much was 
suggested by the examining Magistrate and how much was the production of the 
person making the statement. e i 

It is true that Phipson in his “Evidence” (9th edn.) at p. 588 says: 

“ The declarations may be oral or written ; and they are not rendered incompetent (though 
their weight may be impaired) by being made in respanse to leading questions.” 
It is also true that Halsbury in Vol. IX on p. 452 in para. 771 says: 

“ It is no objection to the admissibility of a dying declaration that it is made in answer to 
leading questions, though that fact may affect its weight as evidence.” l 
But even so, the Court should know what precisely the questions were, though 
they might be leading questions. Unless the form and the words of a question 
are known, the effect of an answer may not be appreciated and the value of the 
answer may not be correctly assessed by the Court; and this must affect the 
evidential value of the answer. If the recording Magistrate or Sub- 
asks a question ma ing manner and if the injured person who often is seriously 
hurt and is on the threshold of death merely nods in reply as is not unlikely, one 
cannot be certain that the nod was made after fully comprehending the question 
put tofiim. Such being quite a conceivable position, if the statement of a deceased 
person is a result of questions put to him and answers given by him without 
any record being kept of those questions and answers, there is always a probability 
of some questions at least being put to the deceased in a leading manner and 
angwers elicited from him by nods; and in such a case it would be diffidult to 
say that what purports to be a statement of the deceased was made by him intelli- - 
gently or of his own free will. As I just pointed’ out, there is judicial opinion 
which shows that if meray: questions are put to a deceased, the weight of the 
answers would be affected (Phipson’s ‘‘ Evidence”, 9th edn. p. 888; and bury, 
Vol. IX, p. 452, para. 771. 

The learned J in his charge to the jury did not caution the jury against 
a probability, which was a probability to be considered, that leading questions 
might have been put to Sushilabai that in that case the evidential value of 
of the statement exh. H might be affected. The Sub-Inspector has d 
that he is ‘‘quite familiar” with the Hindi language. He put questions to Sushila- 
bai in Hindi. He understood the answers which Snahilabai gave in Hindi. There 


is nothing to show that the Sub- is not famihar with the Devnagari 
script. t being sq, it is not erstood why the Sub-] r shovld not 
have recorded the statement of Sushilabai in i in the words ot Sushila- 


bai. The Sub-Inspector says : l 

“ It is not our practice to record such statements in the form of questions and answers.” 
Such practice, as is referred to By the Sub-Inspector, must be deprecated if it 
prev Mr. Gumaste for the State oontends that in practice it would be in- 


~ 


1 (1885) 10 Cox 832. i 2- (1025) L L. R. 52 Cal. 987. 
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convenient to record the statement of a deceased in the in which it is 
made by the deceased. We do not see what inconvenience could arise 
if the Sub-Inspector or the Magistrate recording the statement knows, under- 
stands a ere o e ler deceased and is algo familiar with 
the script of that language. But even assuming that there might be some incon- 
venience in doing so, the said inconvenience can be no justification for denying 
to the Courts the benefit of the actual words of the deceased which it is so 
easential to know. for the proper administration of justice. The statement of 
a deceased would in its literal and natural sense mean a statement in the words 
of the deceased, and whenever it is practicable to record the statement in those 
words, there could be no valid excuse for not doing so, when the life and death 
of a prisoner at the bar depend upon the construction of that statement. When, 
e 


however, the Sub-Iaspector or Magistrate recording the statement does not 
know a eg a kee cage by the d , though he understands 
t language, he may record the statement in lish, and if it is 


and Ta 
recorded as the result ot questions put to the deceased and the answers given by 
the deceased, those questions and answers must always be recorded to enable 
the Courts to understand the full significance of the statement. When the 
statement is the result of the replies to the questioas, it is not possible to assess 
fully the value of the replies without knowing what the questions were, since 
the replies are always given with reference to the questions put. It is, therefore, 
essential, in our view, for proper compliance with the provisions of s. 82 of the 
Indian Evidence Act to record the questions in the precise words in which the 
questions are put and take down the answers in the actual words in which the answers 
are given, whea the statement is the result of questions put and answers given. 
In the view which we are taking we do not stand alone, but are fortified by a decision 
of the Caloutta High Court in Emperor v. Premananda Dutt and English decisions. 
It is of utmost importance that where a person under expectation of death gives 
answers in words to & istrate or a police officer recording his statement, the Court 
should know those words, because those would ultimately be the words of a 
deceased person. If answers are given by gestures, the Court should know what 
those gestures were. The interpretation of those answers by gestures would 
ultimately be a matter for the Court and not for the investigating Sub-Inspector. 
The t, therefore, is that we must uphold the contention of Mr. Jethmalani 
that exh. H., which purports to be a statement of the deceased Sushilabai, is 
not admissible under s. 82 of the Indian Evidence Act as a dying declaration, 
as we do not precisely know what questions were put to her and do not also 
know what the actual words were in which of at to those oe were given 
by her. In our view, the learned Judge by itting exh. H as a dying decla- 
ration of Sushilabai admitted 1 issible evidence on the record and put 
that evidence before the jury. This, in our view, would entitle us to go behind 
the verdict of the jury. 
[The rest of the judgment is not material to the report.] 
Accordingly, while allowing this appeal and while Fer cog the order of convic- 
tions and sentences against accused Nos. l and 2 under s. 802, read 
with s. 109, of the Indian Penal Code and against aocused Nos. 4 and 5 under 
s. 802, read with s. B4, of the Indian Penal Code and while reversing the convictions 
of accused No. 5 and accused No. 4 under s. 894 of the Indian Penal Code, 
we convict accused No. 4 alone of an offence under s. 411 of the Indian Penal 
Code and sentence him to suffer rigorous imprisonment for nine (9) months. 
Accused Nos. 1, 2, and 5 are acquitted of all the charges and are ordered to be 
discharged. Accused No. 4 is acquitted of the charge under s. 802, read with s. 
_ 84, and also of the charge under s. 894 of the Indian Penal Code. The sentence 
of nine months’ rigorous imprisonment imposed upon accused No. 4 under s. 411 
of the Indian Penal Code shall take effect from April 24, 1956, upon which date 
the order of conviction was passed against him hy the learned Additional Sessions 


Judge. deat 
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Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LV II of 1947), Sees. &0, 12, 13t 


4 


— Provisions of Part LI of Aci not appHoable to premises ai date of filing of swit in respect of the 

pending on date mhen such provisions made appHoable to premises—Such suit 
wAsther governed by Act—-Whether a swit pending or not whether to be determined with 
reference to actual application of Part LI of Act—Word ‘apply’ in s. 50 whether means full 
application of Part LI of Act—Mere non-payment of rent by tenant whether entitles landlord 
to recover possession of premises from tenant under Act. 

Under s. 50 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
the sutts which were pending at the date on which the provisions of Part IT of the Act were 
applied to the suit premises would be governed by the Act, though at the date upon which 
the suits were filed, the provisions of Part IL were not appHed to the suit premises. 

Under s. 50 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
it is the actual application of the provisions of Part IT of the Act, and not an appHoation 
thereof at a future date, with reference to whioh it is to be determined whether a suit is a 
pending sutt or not within the meaning of s. 50. 

The word ‘ apply ’ in the expression ‘‘ premises to which the provisions of Part IT apply’, 
in s. 50 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, means 
full application, and not merely a partial application, of the provisions of Part IT of the Act. 

Under the provisions of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, a landlord does not become entitled to recover possession of his premises from 


October 8/9, 1956. Second Appeal rent or permttted increases due, until the 


No. 579 of 1955, from the decision of M. B. 
Desai, IT Extra Assistant Judge, at Belgaum, 
in Appeal No. 69 of 1954, confirming the 
decree passed K. N. Patil, IM Joint Civil 
Judge, Junior Division, at Belgaum, in Civil 
Suit No. 512 of 1952. 

tThe relevant sections run thus: 

“50. ..Provided that all sutts and proceedings 
betweem a landlord and a tenant relating to 
the recovery or fixing of rent or possession of 
any premises to the provisions of Part IT 
apply and all suits and 
manager of a hotel or an owner of a | 
house against a | for the recovery of 
ges for, or spies in af, the accommodation 
P in a hotel or house situate 

an area to which Part applies, whioh 
are in any Court, shall be transferred 
to and continued before the Courts which would 
roceed- 

ed in 
#uch Courts, as the case may be, and all the 
provisions of this Act and the rules made there- 
under shall apply to all such suits and pro- 


entitled to the recovery 
Of possession of any premises so long as the 
tenant pays, or is reedy end willing to pay, 
the amount of the standard rent and 
increases, if any, and observes and orms 
the other conditions af the tenanoy, in so far 
as they are consistent with the provisions of 
‘this Act. s 


e 
(2) No suit for recovery of possession shall 
be instituted by a landlord against a tenant 
on the ground of non-payment of the standard 


by a. 


tration of one month next after notice in 
Fig of ths demand of ho sanded sent or 
permitted increases has been served the 
tenant in the manner in on 106 
of the Transfer of Property Act, 1882. 


(3).... . 

b) In any other case, no decree for 
eviction shall be passed in any such suit if, 
on the first day of hearing of the suit or on or 
Batore such other date as the Court may Be. 
the tenant pays or tenders in Court the standard 
rent and permitted increases then due and 
thereafter continues to pay or tender in Court 


pA st eas pare pera 
the sutt is finally ded and also pays 
costs of the suit as directed by the Court. 

18. When landlord may recover possession.— 

I) Notwithstanding contained in 
this Act but subject to the provisians of 
section 15, a shall be entitled to 
recover possession of any premises if the 
Court is satisfied— 

(a) that tho tenant has committed any 
act oon to the of clause (0) 
of section 108 of the er of Property 
Act, 1882 ; or... 

(6) that the tenant has, since the 


i coming 
into operation of this Act, eub-let the whale 


or part of the premises or assigned or trans- 
ferred in any other manner his interest 
therein ; or... 

(g) that the premises are reasonably ane 
bona fids re aed byes lanliaed fhe caval 
a himself oe by any person for whos- 

the premises are held or where the 
Igndlord is a trustee of a publio chariteble 
trust that the are ulred for 


occupation for purpose af trust ; 
Ofa” Soe 
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the tenant just upon the tenant's failure to pay rent or unwillingness to pay rent. Therefore 
the landlord is not entitled to recover possession of his premises from his tenant as soon as 
the tenant commits an act of non-payment of rent. He has to follow the provisions of s. 1%. 
(2) of the Aot. . ' ° 

The facts appear sufficiently in the judgment. 


S. G. Mandrekar, for the appellant. 
M. M. Virkar, for the respondent. 


Vyas J. This is defendant’s appeal from a judgment of the lower appellate 
Court, by which judgment the judgment of the trial Court decreeing the tiffs- 
suit for recovery of possession and arrears of rent was Soniad e TEN 
interesting points under the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947. 

The plaintiff has filed this suit for recovering possession of his premises and 
arrears of rent from the defendant to whom the premises were let for business or- 
trade. The suit ee are a portion of a house let to the defendant for :unning- 
a shop on a monthly rent of Rs. 25 and they are situated in what at one time was. 
the Shahapur Municipal District in the former Sangli State. In the notice- 
which the plaintiff gave to the defendant on February 9, 1952, the plaintiff said. 
that he required the suit premises for the use of his family. At the hearing he 
contended that he was in need of these premises as he wanted to start a cloth shop. 
therein for his sons. The learned Third Joint Civil Judge, J. D., at ig ne 
holding that the provisions of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, did not apply to the suit premises and that, 
therefore, the defendant was ‘‘ not entitled to claim the benefit’ of the Act, 
decreed the plaintiff’s suit for possession and arrears of rent to the tune of 
Rs. 85-5-4. Ona by the defendant, the learned Second Extra Assistant Judge 
at Belgaum the view of the trial J that ‘ the defendant was not entitled 
to the benefit of the Bombay Rent Control Act, 1947,” and confirmed the decree- 
of the trial Court. From that decree, the defendant has filed the present appeal. 

This suit was filed by the plaintiff on April 10, 1952, and it was resisted by the 
defendant upon the contention that the plaintiff did not require possession of the 
suit premises reasonably and bona fide for his own use and occupation nor for 

a cloth shop for his sons, and that, therefore, the provisions of cP (g) of 
sub-s. C1) of s. 18 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, would not be attracted in this case. The learned trial Judge, on the 
merits of the plaintiff’s contention that the plaintiff required possession of the suit. 
premises reasonably and bona fide for his own use and occupation or for ae 
‘cloth shop for his sons, held fae the plaintiff, but he decreed the suit upon 

d that the provisions of Part I of the Bombay Rents, Hotel and i 
House Rates Control Act, 1947, insofar as they related to the bearers let for 
business of trade, were not made applicable to what was formerly the Shahapur- 
Municipal District at the date April 10, 1952, upon which date the present suit 
was filed, that, therefore, the defendant would not be entitled to claim the benefit 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, and the 
plaintiff would not be subject to the restrictions contained in s. 18 of the Act and 
that the suit would be governed by the provisions of s. 111 of the Transfer of 
Property Act. It may be noted here that the learned trial Judge decided the suit 
on the basis that “it fell ‘under s.111 of the Transfer of Property Act,” notwith- 
standing the fact that the plaintiff, in his notice dated February 9, 1952, which he 
gave to the defendant before filing the suit on the April 10, 1952, had made cate- 

Tic statements which would suggest that he was filing the suit under the Bombay 

ts, Hotel and Lodging House Rates Control Act, 1947. For instance, he said 
in his notice: “ aað ST arate AMAT Hearts dede STATIK ATT 
ee ee ing these averments, the 
plaintiff clearly sought to attract the provisions of cl. (g) of sub-s. (1) of s. 18 of 
the Act; ane e learned trial Judge decreed the suit on the basis that “‘ it. 
fell under s. 111 of the Transfer of Property Act.” l 
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The learned Judge of the lower appellate Court also took the view that the provi- 
sions of Part IT of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, in respect of the premises let for business or trade, did not apply to the 
Shahapur Municipal District, within whose limits the suit premises are situated, 
on April 10, 1952, on which date the suit was filed, and that, therefore, ‘‘ the defen- 
dant would not be entitled to any benefits of the Rent Control Act.” Upon this 
ground, he confirmed the decree of the trial Court, though on merits of the plaintiff’s 
case, he too agreed with the trial Court that the plaintiff had failed to prove his 
contention that the suit premises were required by him reasonably and bona fide 
for his own use and occupation or for starting a cloth shop therein for his sons. 


Now, as I have already said, the suit premises are situated in what at one time 
was known as the Shahapur Municipal District. The Shahapur Municipal District 
was a part of the former Sangli State. The Sangli State merged with the State 
of Bombay on August 1,1949. On October 4, 1949, by Notification No. 888/48-I 
issued by the State Government under sub-s. (3) of s. 2 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, Part I of the Act was applied 
to the Shahapur Municipal District, so far as the premises let for the purposes of 
education or residence or let to Government or Local Authority for the p of 
setting up an office or a public hospital or dispensary were concerned. e text 
of the Notification dated October 4, 1949, was as follows: 

“ In exercise of the powers conferred by sub-section (8) of section 2 and sub-section (2) of 


section 6 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 (Bom. LVO 
of 1947), as applied by the Indian States (Application of Laws) Order, 1948, and the Kolhapur” 
State (Application of Laws) Order, 1949, the Government of Bombey is pleased— 


(i) to direct that all of the provisions of Part IT of the said Act shall extend, with effect 
on and from the date of this notification, to the areas specified in oolumn 1 of the Schedule appended 
hereto (hereinafter called the ‘said areas’); and 


(ii) to specify that in the said areas, Part IT of the said Act shall apply to the premises 
specified, respectively, against them im oohimn 2 of the said Schedule.” 
Then, in respect of the premises situated in the Shahapur Municipal District, the 
Notification mentioned : 

“ All premises let for realdence or education or let to Government or a local authority for the 

urpoee of setting up an office or a lic h sag ood anne ee 

{t ig char, therefore, that ee eect hon Octo 4, 1949, all the provisions of 
Part II of the Bombay Rent Control Act were made applicable to the premises 
situated in the Shahapur Municipal District, which were let for residence or educa- 
tion or let to Government or a local authority for the purpose of setting up an office 
or a public hospital or dispensary. Here it may be noted that the provisions of 
Part H of the Bouibey Rent Control Act, in respect of premises let for business or 
trade or storage, were not applied to the Shahapur Municipal District by the above 
Notification dated October 4, 1949. In other words, by the said Notification, 
the provisions of Part II of the Act were applied to the Shahapur Municipal District 
in respect of certain premises only and not in t of certain other premises 
which were situated in that area. The Shahapur Municipal District se ie with 
the Belgaum Municipal Borough and became a part of the Belgaum unicipal 
Borough by virtue of Notification No. 7088 dated June 25, 1952, which 
was issued by the State of Bombay in the Local Self-Government and Public 
Health Departments. Part II of the Bombay Rents, Hotel and ing House 
Rates Control Act, 1947, had been applied to the Belgaum Municipal Borough 
with effect from February 18, 1948. As I have stated above, the present suit 
was filed on April 10, 1952, and the point which has arisen in this case is: “ Was 
this suit a pending suit within the meaning of s. 50 of the Act at the date n 
which the provisions of Part II were applied to the suit premises ? ” Mr. Vir 
for the plaintiff-respondent contends that February 18, 1948, on which date Part IT 
of the Act had come,into force șn the Belgaum Municipal Borough, should be 
deemed to be the date upon which Part Il was applied to the suit premises, though 
the Shahapur Municipal District in which these premises are situated became a 
part of the Belgaum Municipal Borough on June 25, 1952, whereas Mr. Mandrekar 
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for the defendant-appellant says that June 25, 1952, upon which date the 
Shahapur Munici District in which the suit premises are situated became a 
part of the Belgaum Municipal Borough, was the date upon which Part IT became 
applicable to the suit premises. It is clear that if Mr. Virkar’s contention is to 
prevail, this suit,which was filed on April 10, 1952, would not be a ding suit. 
within the meaning of s. 50 of the Act and the provisions of the Act would not apply 
to the suit, with the result that the plaintiff-landlord would not be subject to the 
restrictions imposed by s. 18 of the Act. On the other hand, if Mr. Mandrekar’s 
contention is to be accepted, the present suit would be a pending suit within the 
meaning of s. 50 of the Act and visions of the Act would apply to the suit 
and the plaintiff-landlord’s case would be subject to the limitations specified in s. 18. 
Now, in our view, both the Courts below failed to understand the provisions of 
s. 50 of the Act and were influenced solely by the fact that at the date April 10, 
1952, upon which date the present suit was filed, the provisions of Part Tt of the 
Act, so far as the premises let for business or trade or storage were concerned, had 
not been applied to the Shahapur Municipal District within whose limits the suit 
rcmises are situated. According to s. 50, the suits which were pending at the 
te on which the provisions of Part I of the Bombay Rent Control Act were 
applied to the suit premises would be governed by the Act, though at the date upon 
winch the suits were filed, the provisions of Part II were not applied to the suit 
premises. The Courts below looked at only one aspect of this legal position, 
namely that at the date upon which the suit was filed (April 10, 1952) the provisions 
of Part II of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, had not been applied to the Shahapur Municipal District wherein the suit 
premises are situated, but over-looked entirely the essence of the provisions of s. 50, 
m that they failed to consider whether the sut was pending at the date upon which 
the provisions of Part II were applied to the suit premises. It is not possible, 
in our view, to accept the contention of Mr. Virkai that the date February 18, 
1948, upon which date the provisions of Part II of the Act were applied to the 
Belgaum Municipal Borough, should be deemed to be the date when Part O of 
the Act was made applicable to the area comprising the Shahapur Municipal 
District wherein the suit premises are stuated. though in tact the Shahapur 
Municipal District merged with the Belgaum Municipal Borough on June 25, 1952. 
Such a contention is too artificial and is clearly against the plain language of s. 50. 
The words used in s. 50 are: e 


** Provided that all sutts...relating to the recovery...of.. possession of any premises to which 
the provisions of Part II apply...which are pending in any Court...” 


It is clear that what the section provides is that it is the actual application of the 
provisions of Part II, and not an application thereof at a future date, with reference 
to which it is to be determined whether a suit is a ding suit or not within the 
oes of s. 50. On the date on which the provisions of Part II of the Bombay 
Rents, Hotel and ing House Rates Control Act, 1947, were applied to the 
Municipal Borough of Belgaum, i.e., on February 18, 1948,even the Sangli State 
itself, of which the Shahapur Municipal District was a part, had not merged with 
the State of Bombay. em of the Sangli State with the State of Bombay 
took place on August 1, 1949. that date, August 1, 1949, the Municipal laws 
which applied to the suit premises were the Municipal laws framed by the Sangli 
State, and not the Municipal laws which prevailed in the Belgaum Municipal 
Borough. Even after tha merger of the Sangli State with the State of Bombay, 
the Shahapur Municipal District did not merge with the Belgaum Municipal 
Borough till June 25, 1952. During the period August 1, 1949 to June 285, 
1952, the Shahapur Municipal District preserved its indiveduality as a separate 
local authority, distinct from the Municipal Borough of Belgaum. In these 
circumstances, we are unable to accept the submission of Mr. Virkar that 
Part II of the Act, which was applied to the Belgaum ee Borough on 
February 18, 1948, applied to the Shahapur HS in istric$ as well from February 
18, 1948. Section 50 of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, speaks of an application of the provisions of Part IT to premises. 
The suit premises being situated in the former S pur Municipal District, it is 
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clear that unless the said Municipal District became a part of one of the areas 
specified in Schedule I to the Act, the provisions of sub-s. (2) of s. 2 would not be 
attracted and Part II would not apply to it in absence of a notification to be issued 
by the State Government under sub-s. (3) of s. 2; and it is an admitted position 
in this case that so far as the premises let for business or trade were concerned, no 
notification was issued by the State of Bombay under sub-s. (3) of s. 2 applying 
FRES of Part I to the said premises. As I have stated above, the limits 
of the Belgaum Municipal Borough were enlarged by the Government Notification 
No. 7088 dated June 25, 1982, so as to include the former Shahapur Municipal 
District within the area of the said Municipal Borough. From June 25, 1952, 
therefore, the former Shahapur Municipal District ceased to exist as a separate 
local authority and became one of the areas specified in sch. I to the Act, since the 
Belgaum Municipal Borough was one of such areas. Upon the Shahapur Municipal 
District becoming a part of the Municipal Borough of Belgaum on June 25, 1952, 
or upon its becoming one of the areas specified in sch. I upon the above-mentioned 
date (June 25, 1952), the provisions of Part IT of the Act applied to it with effect 
from that date. Till that date, June 25, 1952, the Shahapur Municipal District 
was ‘‘ other area ” within the meaning of sub-s. (8) of s. 2, i.e., it was an area other 
than the areas specified in sch. I. It was an area other than the area to which the 
visions of Part I of the Act were applied on February 18, 1948. As it did not 
me, till June 25, 1952, one of the areas specified in sch. I, but was “ other 
area ” within the meaning of sub-s. (9) of s. 2 till that date, a notification by the 
State of Bombay under sub-s. (3) of s. 2 was necessary before the provisions of 
Part I of the Act could be applied to it. It was, therefore, that when in the year 
1949 the provisions of Part II, in respect of premises let for the purpose of education 
or residence or let to Government or Local Authority for eda up an office ora 
Government hospital or dispensary, were intended to be applied to the Shahapur 
Municipal District, the Notification No. 888/48-I dated October 4, 1949, was issued 
by the State of Bombay. Upon Mr. Virkar’s contention, such a notification would 
have been wholly unnecessary and uncalled for, since, according to Mr. Virkar,all 
the provisions of Part II of the Act applied to the Shahapur Municipal District as 
well from February 18,1948. In our view, therefore, since the Shahapur Municipal 
District, by merging with the Municipal Borough of Belgaum on June 25, 1952, 
became one of the areas ifled in I upon that date, the provisions of Part O 
Lay to it with effect from that date. long as it was ‘‘ other area ” within 
meaning of sub-s. (3) of s. 2 of the Act, which character it had from August 1, 
1949, to June 25, 1952, the provisions of Part II of the Act were applied to it with 
effect from October 4, 1949, by the above-said notification, but they were applied 
only in respect of premises let for the purpose of education or residence or let to 
Government or local authority for setting a an office or a Government hospital 
or di , and ee et for business, trade or storage. In 
other words, so long as the pur Municipal District retained its in ee er 
as a separate local authority, i.e., se te from the Municipal Borough of Belgaum, 
partially a 


Part I of the Act was only lied to it from October 4, 1949, onward ; 
and oe its merger with the Munici rough of Belgaum, all the provisions of 
Part Ù became applicable to it in their entirety. The word ‘ apply ’ in the expres- 


sion ‘‘ premises to which the provisions of Part IX apply ” means full application, 
and not merely a partial application, of the provisions of Part II of the Act. For 
the reasons stated above, we are of the view that the provisions of Part II of the 
Act were applied to the suit y on June 25, 1982, and not on February 18, 
1948, as contended by Mr. Virkar. As the suit of the plaintiff was filed on April 10, 
1952, it was clearly a pending suit on June 25, 1952, the date upon which the 
provisions of Part Il became applicable to the suit premises. Accordingly, under 
s. 50, the suit would be governed by the provisions of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, and the plaintiff-landlord would be 
subject to the restrictions of 4 18. 

Mr. Virkar’s next tontention is that s. 12 of the Act restricts the right of a land- 
lord to recover ion of his premises from his tenant and that the restrictions 
are mentioned in s. 18 of the Act. In other words, Mr. Virkar contends that se. 
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12 and 18 of the Act must be read together and that, upon a proper constructien 
of these sections, even if a tenant pays or is ready and willing to pay rent, the 
landlord would be entitled to recover possession of his premises from the tenant, 
his right in that respect being limited by the restrictions specified ip s. 18, but if a 
tenant refuses to ‘pay rent or is not ready and willing to pay ‘rent, the landlord’s 
right to recover possession of his premises from him would be immune from the 
restrictions imposed by s8. 18. This, as I have just stated, is the construction which 
Mr. Virkar puts upon ss. 12 and 18 of the Act. Mr. Virkar’s construction of ss. 
12 and 18, in effect, is that if a tenant has fallen in arrears of rent or refuses to pay 
rent, that circumstance by itself would entitle the landlord straightaway under this 
Act to ask for possession. Such a contention is plainly against the scheme of ss. 
12 and 18 of the Act. If the Legislature, in enacting this Act, had intended that 
non-payment of rent by a tenant to his landlord should by itself entitle the landlord 
to for possession, they would have stated so in terms in s. 18 and would not 
have enacted sub-s. (2) of s. 12. Section 18, which consists of several clauses, 
does not contain a clause saying that non-payment of rent by a tenant or unwilling- 
ness on the part of a tenant to pay rent akali entitle the landlord to ask for ion 
of his premises from him. On the contrary, sub-a. (2) of s. 12 of the Act pa down 
that no suit for recovery of possession shall be instituted by a landlord against a 
tenant on the ground of non-payment of the standard rent or permitted increases 
due, until the expiration of one month next after notice in writing of the demand of 
the standard rent or permitted increases has been served upon the tenant in the 
manner provided in s. 106 of the Transfer of Property Act, 1882. Thus, cub-s. (2) 
of s. 12 makes it perfectly clear that non-payment of rent by a tenant to his land- 
lord shall not by itself entitle the landlord, under the provisions of this Act, to 
ask for possession of his premises from the tenant. 


Mr. Virkar’s construction of s. 12 is this: If a tenant pays rent or is ready and 
willing to pay rent, the landlord shall not be entitled to sai for possession of his 
premises from him. Conversely, says My. Virkar, if a tenant does not pay rent, 
the landlord would, upon that ground by itself, be entitled to ask for possession. 
Then Me. Virkar goes one step er and says that s. 18 should be read subject 
to the provisions of s. 12 and that upon that construction the restrictions im 

by s. 18 would not apply to a case where a tenant does not pay rent to his landlord 
or 1s unwilling to pay rent to him. In our view this contention of Mr. Virkar is 
based upon wrong assumptions. The first incorrect assumption which Mr. Virkar 
has cide. is about what he calls a converse of the glee position laid down by sub-s. 
(1) of s. 12, the said converse being that if a tenant does not pay rent or is not ready 
and willing to pay rent, the landlord shall be entitled to ask for possession straight- 
away. That this assumption is wholly untenable is clear from the provisions of 
sub-s. (2) of 8.12. Sub-section (2) provides that even if a tenant is ty of non- 
payment of rent, the landlord is not entitled, under the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, to ask for possession of his premises 
from the tenant straightaway. He is required to give a notice of demand of rent 
to the tenant and wait thereafter for a month before instituting a suit. Even if a 
suit is thereafter filed upon the tenant’s failure to pay rent demanded of him by 
the landlord by a notice of demand, even so no decree for eviction shall be 
against a tenant provided that on the first day of the hearing of the suit the tenant 
pays or tenders in Court the amount of the rent due from him. So, under the 
provisions of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, a landlord is not enfitled to recover possession of his premises from his 
tenant as soon as the tenant commits an act of non-payment of rent. He has to 
follow the provisions of sub-s. (2) of s. 12. : 

The second incorrect assumption which Mr. Virkar makes 1s when he contends 
that s. 18 of the Act is to be read subject to s. 12. Section 18 is an independent 
section entitling a landlord to recover ion of his premises from his tenant 
upon his satisfying the Court as to the existençe of certain conditions. The 
provisions of s. 18 are independent of anything contained inf the Act, save that 
they are subject to the provisions of s. 15 only. Under s. 15 of the Act, if a 
tenant sublets the whole or any part of the premises let to him by-the landlord 
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Tn he assigns or transfers in any other manner his interest in the remises let to 
him, it would be open to the landlord to ask for possession under cl. (e) of sub-s. (1) 
of s.18. Upon such a contingency arising, i.e. upon a tenant subletting the whole 
or any part of the premises let to him, or upon his assigning or transferring in any 
other manner his interest in the said premises, the landlord’s right to recover posses- 
sion of his premises from him will immediately come into existence under cl. (e) 
of sub-s. (1) of s. 18. Subject to these provisions of s. 15, the landlord’s right to 
recover possession arises under s. 18, anit this right is irrespective of whether his 
tenant pays him the rent or does not pay it. It is subject only to his satisfying the 
‘Court that his case is governed by the provisions of s. 18. It is important to bear 
1n mind that s. 12 provides that in certain circumstances the landlord shall not be 
entitled to recover possession, whereas s. 18 says that the landlord shall be entitled 
to recover possession upon his satisfying the Court as to certain matters. The 
language of s. 12 is negative and it negatives the right of a landlord to claim posses- 
sion 80 long as the tenant fulfils certain conditions, while the of s. 18 is 
positive and it affirms the right of a landlord to ask for possession provided he 
fulfils certain conditions to the satisfaction of the Court. That being so, we are 
of the view that the absence of grounds disentitling the landlord from claiming 
possession would be no ground entitling him to ask for possession. If he wants 
to ask for possession, his case must fall under s. 18, and it would not be enough 
to base it upon the absence of grounds which would disentitle him under s. 12 from 
claiming possession. 

Upon this view of ss. 12 and 18 which we take, we are unable to accept the conten- 
tion of Mr. Virkar that the provisions of s. 18 should be read subject to the provisions 
of s. 12. Such a construction would be opposed to the plain language of s. 18. 
Section 18 o with the words: ‘‘ Notwithstanding anything contained in 
this Act.” the words “ anything contained in this Act ” would certainly include 
what is contained in s. 12. The expression “‘ notwithstanding anything contained 
in this Act, but subject to the provisions of section 15,” upon a natural construc- 
tion, must mean ‘‘ notwithstanding anything contained in section 12 and other 
sections of the Act, but subject to the provisions of section 15.” If the position 
as ee by the contention of Mr. Virkar had been intended by the Legislature, 
namely the position conferring a right upon the landlord to recover possession of 
his premises from the tenant upon the tenant’s failure to pay rent or unwillingness 
to pay*rent, the Legislature in cl. (a) of sub-s. (1) of s. 18, would have added the 
words “ clause (l) and ” after the words “provisions of’ and before the words 
‘‘clause (0) of section 108.” But there is no reference to clause (l) of s. 108 of 
the Transfer of Property Act in any of the clauses of sub-s. (1) of s. 18. It is 
clear, therefore, that the Legislature, in expressly referring to cl. (0) and not 
referring to cl. (I) of s. 108 of the Transfer of Property Act in any of 
the clauses of sub-s. (1) of s. 18, intended that the act of a tenant in not paying 
rent to his landlord at the proper time and place should not by itself entitle the 
landlord under this Act to recover possession of his premises from his tanant. As I 
have mentioned above, the only section, to which the provisions of s. 18 are subject, 
is 8. 15 and not s. 12. This, as I have just pointed out, is clear from the opening 
words of s. 18 itself. 

Control of rents of premises let for residence, education, business, trade or storage 
is one of the objects of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, and it is in relation to that object that the provisions of Part IT of the 
Act, under which part ss. 12 and 18 of the Act occur, aré to be construed. Section 
12, to which I have already referred in the course of this judgment, provides that a 
landlord shall not be entitled to recover possession of his premises so long as the 
tenant pays or isready and willing to pay the standard rent and permitted increases. 
In other words, s. 12 imposes restraint upon a landlord’s desire to earn higher rent 
and prevents him from recovering possession of his premises just for that purpose. 
But, so far as the provisions of thjs Act are concerned, this does not mean that if a 
tenant does not pay reht to his landlord, the landlord is entitled to recover posses- 
sion of his premises Just upon that ground, namely, the ground of aren ahaa 
ofrent. In case a contingency of a tenant not paying standard rent as defined 
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in the Bombay Rents, Hotel and Lodging House Rates Control Act, 194%, 
arises, the landlord, before instituting a suit for recovery of possession, is required 
under sub-s. (2) of s. 12 to wait “ until the expiration of one month next after 
notice in writing of the demand of the stan rent or permitted increases has 
been served upon the tenant ” and even in such a case no decree for eviction shalt 
be passed if, on the first day of hearing of the suit, the tenant pays or tenders in 
Court the standard rent. The point is that under the provisions of-the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, a landlord does not 
become entitled to recover ion of his premises from the tenant just upon. 
the ground of the latter’s fail ure to pay rent or unwillingness to pay rent. Admit- 
tedly, in this case, no notice as required by sub-s. (2) of s. 12 was given by the 
plaintiff-landlord to the defendant-tenant. The notice which was given by the 
plaintiff to the defendant was not a notice demanding rent, but it was a notice 
asking the defendant to vacate the premises as the plaintiff, as alleged by him, 
required them reasonably and bona fide for his own use and occupation or for 
starting a cloth shop therein for his sons. Thus, there is no substanée in Mr. 
Virkar’s contention that because there was non-payment of rent by the defendant- 
tenant to the plaintiff-landlord, the plaintiff-landlord could claim to recover 
ion of his premises from the defendant-tenant, irrespective of the restrictions. 
imposed by s. 18. 
Besides, it is to be noted that in his plaint, the plaintiff ically relied upon 
cl. (g) of sub-s. (1) of s. 18 of the Bombay Rents, Hotel and ing House Rates 
Control Act, 1947, when he said in para. 2 of his plaint : “qatet arr aida cura 


ala STANTS T ATA FST SAN FH Sat Saat Wels ag.” 
en the plaintiff made this averment in para. 2 of his plaint, he clearly intended. 
to rely upon the provisions of cl. (g) of sub-s. (1) of s. 18 as a basis for his suit. 
Such being the case, the view which the learned trial Judge took that the suit fell 
under s. 111 of the Transfer of Property Act was beyond the scope of the plaint- 
itself. It was clearly a suit in which the plaintiff, relying upon the provisions of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, asked for reco- 
very of possession of his premises from the defendant. So far as the plaintiff’s 
contention that he required possession of the suit premises reasonably and bona 
fide for his own use occupation, or for starting a cloth shop therein for his sons 
was concerned, the learned Civil Judge found against him. The learned „Judge 
of the lower appellate Court confirmed that view. In the view of the learned trial 
Judge, the plaintiff varied his case from time to time so far as the point of his 
requiring possession reasonably and bona fide was concerned. In the context of 
this aspect of the case, as the learned Civil Judge pointed out in the course of his 
judgment, the plaintiff’s case as stated by him in his notice, as put forward by him 
in his plaint and as deposed to by him in his evidence was not an uniform case. 
For this reason and for certain other reasons mentioned by the learned Civil 
Judge in his judgment, he held that the plaintiff had failed to prove that he 

uired possession of the suit premises reasonably and bona fide for his own use 
and occupation or for starting a cloth shop therein for his sons. This finding of 
fact is conclusive and it is not open to this Court to go behind it in second appeal. 

The result, therefore, is that the plaintiff, having failed to prove that his case is 
covered by the provisions of cl. (g) CPP (1) ofs. 18 of the Act, cannot now take a 
contention that he is entitled to succeed in this suit, Nea gael of whether he is 
or is not able to show to tht satisfaction of the Court that the premises are required 
by him reasonably and bona fide for his own use and occupation or for starting a 
sloth shop therein for his sons. In our view, the t suit would be governed. 
by the provisions of Part II of the Act and the defendan? would be entitled to- 
claim protection of s. 18 of the Act. As the plaintiff failed to prove that his case 
was covered by cl. (g) of sub-s. (1) of s. 18 of the Act, his suit should have been 
dismissed by the learned trial Judge. The learned trial Judge was in error in 
decreeing the suit and the learned Judge of the fower appellate Court was in error 
in confirming that decree. 


For the reasons stated above, we modify the decrees passed by the trial Court 
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and the lower ap te Court, partially allow the appeal of the defendant and 
order the suit of the plaintiff, so far as the prayer for recovering possession of the 
suit premises is concerned, to be Maine: The decrees of the Courts below, 
directing the defendant to pay Rs. 85-5-4 to the plaintiff, are confirmed, but insofar 
as they direct the delivery of possession of the suit premises by the defendant to 
the plaintiff, they are set aside. The defendant-appellant will get his costs both 
of the appeal and of the suit from the plaintiff who will bear his own costs through- 


out. 
Appeal partly allomed. 


SUPREME COURT. 


Present: Mr. Justice Bhagwati, Mr. Justice Venkatarama Ayyar, Mr. Justice S. K. Das 
and Mr. Justice Govinda Menon. 


THE BARODA BOROUGH MUNICIPALITY v. ITS WORKMEN.* 

Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 58, 63, 65, 66, 68, 71, 309— 
Municipal department engaged tn generation, supply and aale of electric energy— 
Workers tn such department clatming bonus out of surplus earnings of department 
after meeting prior or necessary charges—Sustainability of such claim—Whether 
absence of provisions in Municipal Act relating to payment of bonus can defeat claim 
for bonus—Industrial Disputes Act (XIV of 1947), Sec. 2(j). 


Under the provisions of the Bombay Municipal Boroughs Act, 1925, the earnings 
of one department of a munictpality constituted under the Act cannot be held to be 
groes profits in the ordinary commercial or trading sense. Therefore workers in a 
municipal department engaged in the generation, supply and rale of electric energy 
are not entitled to the bonus claimed by them out of the surplus earnings of the said 
department after allowing for all out-goings including necessary expenditure of the 
department and deductions for all prior charges. 

Under the Municipal Act the income of one department is the ticome of the muni- 
cipality as a whole and that income is not ‘profit’ in the ordinary commercial or trad- 
ing sense of being Income derived from capital of particular individuals or share- 
helders. In its true nature or quality, such income is not profit in the sense in which 
that expression hes been held to be the basis for the grant of bonus in Muir Mills Co., 
Ltd. v. Suti Mills Mardoor Union, Kanpur; though the word “profits” occurs in s. 65 
of the Bombay Municipal Boroughs Act, 1925, and has been lcosely used In connec- 
tion with State or Municipal undertakings. 

The provisions of the Bombay Municipal Boroughs Act, 1925, are relevant only for 
the purpose of determining the quality or nature of the Municipal property or fund; 
those provisions cannot be stretched beyond that limited purpose for defeating a 
claim for bonus. 


The facts appear in the judgment. 


M. O. Setalvad, Attorney-General for India, with N. C. Chatterp, J. B. 
Dadachann, N. N. Andley and Rameshwar Nath, for the appellant. 

Purshottam Tricumdas, with H. R. Gokhale, K. R. oudhury and HM. &. 
Rangaswamy, for the respondents. ; 

S. K. Das J. This is an appeal by special leave from a decision of the 
Labour Appellate Tgibunal at Bombay, dated November 23, 1955. The Baroda 
Borough Municipality is the appellant, and the respondents are the workmen 
employed in the electricity department of the said municipality represented 
mostly by the Baroda State Electric Workers Union (hereinafter called the 
respondent union). , The substantial question for determination in this appeal 
ia, if the respondents, workers in a municipal department engaged in the gene- 

* Decided, November 13,1958. Civil Appeal 1 [1955] 18.0. R. 901. 
No. 182 of 1956. 
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ration, supply and sale of electric energy, are entitled to the bonus claimed oyt 
of the surplus earnings of the said department (called ‘profits’ by the respon- 
dents) after allowing for all outgoings including necessary expenditure of the 
department and deductions for all prior charges. The question js a short one, 
but has an importance and consequences reaching beyond the limits of the 
particular case in which it has arisen. 

We may first state the relevant facts. Before May 1, 1949, on which date 
the former State of Baroda was merged in and integrated with the then Pro- 
vinee of Bombay (now the Bombay State), the Baroda Electric Supply Concern 
was owned and managed by the State of Baroda. On April 19, 1949, the State 
Government of Baroda decided to hand over the said concern as a gift to the 


Baroda Municipality and communicated an order to that effect in which it was 
stated inter alia :— 


“It is dikely that the various types of assistance, financial or otherwise, which the 
Baroda Municipality has been receiving up to now from the Baroda Government may 
not be continued to a stmilar extent after integration. It is therefore very necessary to 
find out new sources of revenue for the Municipality so that it may continue to maintain 
a high stendard of efficiency as far as possible... With this object In view the Baroda 
. Government are pleased to hand over to the Municipality as a gift the Baroda Electric 
Supply Concern which at present is a Government concern including both the generation 
end distribution of electric power. With the transfer of the electric concern to the 
Municipality the various funds of the electric department like the Reserve Fund, the 
Depreciation Fund, etc. are also to be transferred to the Municipality with this spectfic 
understanding that these funds should not be used for purposes other than those for 
which they are intended... The Baroda City Munictpality will have to be issued licence 
for the generation end distribution of electricity as per Baroda Electricity Act and the 
Municipality should immediately apply for such a licence for the supply of electric power | 
not only within the municipal limits but within a twenty miles radius round Baroda. 
The Municipality should continue the policy of the department to give electric energy 
at concessional retes for irrigation purposes tn the villages, although this may not be 
profitable in the beginning... The entire staff of the Baroda Electric Supply Concern 
will be taken up by the Municipality without any reservation and the Municipality is 
directed to bring into operation terms and conditions of services as are prevalent under 
the Bombay Government and the officers and staff should be gtven emoluments “which 
they would have got had they jomed Bombay Government.” 


On April 29, 1949, a formal order of handing over was made, subject to certain 
directions reserving the rights of the employees in the matter of pension, 
gratuity, provident fund, continuity of service, ete. In 1951 there was an indus- 
trial dispute between the Baroda Borough Municipality and the workmen em- 
ployed in the electric department with reference to a number of demands made 
by the latter, and by consent of the appellant municipality and the respondent 
union, the dispute was referred to the Industrial Tribunal, Bombay, for ad- 
judication, by an order of the Government of Bombay, dated October 22, 1951 
The dispute related to a large number of items, one of which was ‘‘payment of 
bonus equivalent to three months’ wages (including dearness allowance) for the 
year 1949-50 to all employees of the electric department including daily wage 
workers and temporary workers’’. The dispute was settled by agreement with 
regard to all other items except the item of bonus; en that item the Industrial 
Tribunal heard the parties and came to conclusion that the respondents 
were not entitled to the bonus claimed because—(1) the municipality was not a 
profit making concern; (2) the balance of earnings over the outgoings of the 
electric department of the municipality was not ‘profit’ as that word is under- 
stood in the ordinary trading or businees sense; (8) the municipality consisted 
of both earning and spending departments and it was not permissible to create 
an invidious distinction between the different entployees ofethe municipality by 
granting bonus to the workmen in one department only; and (4) the respondents 
having been compensated by higher scales of salary on the municipalisation of 
the undertaking and having got other benefits and amenities appertaining to 
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ntunicipal service were not entitled to claim such bonus as was granted to them 
during the regime of the former State-owned company. 

Against this decision of the Tribunal, there was an appeal to the Labour 
Appellate Tribunal of India at Bombay. The Appellate Tribunal came to the 
conclusion that the respondents were entitled to claim bonus; it expressed the 
view that on the decision of this Court in D. N. Banerji v. P. R. Mukherjee, ' 
the expression ‘industrial dispute’, in the Industrial Disputes Act, 1947, includes 
disputes between municipalities and their employees in branches of work that 
can be regarded as analogous to the carrying on of a trade or business, and if 
the undertaking resulted in profit during the relevant trading period, the work- 
men were entitled to claim bonus as of right. On the question whether the 
excess of earnings over outlay of a municipal undertaking like the one under 
consideration here was profit or not, the Appellate Tribunal relied on the cir- 
cumstances stated below for its finding that the excess was really profit: 

(a) the very nature of the gift to the Baroda Municipality by the State Government 
of Baroda showed that the concern (or undertaking) made over to the former was a 
profit-making concern; 

(b) the concern was run separately and as it was a trading concern by its very 
nature, the balance of earnings derived from it after allowing for aIl outgoings was 
pecuniary gain and it made no material difference to the actual nature of the gain, 
whether it was called surplus or profit; and 

(c) no distinction could be made in princtple between a municipal undertaking and 
an underteking by a private or public concern, if the conditions laid down for the grant 
of bonus in Muir Mills Co. Ltd. v. Suti Mille Mazdoor Union, Kanpur,’ were fulfilled. 
As to the payment of bonus to the employees of one department only, the Appel- 
late Tribunal gaid that if the profits were not sufficiently large to admit of bonus. 
to all employees, it was permissible to treat the profit-making department as a 
separate unit for the popise of granting bonus, unless there was some essential 
nexus or connection between the profit-making department and other depart- 
ments or some unity of purpose of parallel or co-ordinate activity towards a 
common goal in all the departments without which the undertaking could not 
be carried on to proper advantage. The Appellate Tribunal pointed out that the 
accounts of the electricity department of the Baroda Municipality were sepa- 
rately kept, and as the undertaking carried on by the electricity department of 
the municipality differed from other normal activities of the municipality, there 
being no common nexus between them, it was open to the workmen of the elec- 
tricity department to claim bonus out of the profit made by that department 
after making deductions for all prior charges. The Appellate Tribunal accord- 
ingly allowed the appeal, set aside the decision of the Industrial Tribunal and 
remanded the case for decision on merits according to law. 

It is now finally settled by the decision of this Court in D. N. Banerjee v. 
P. R. Mukherjee (supra) that a municipal undertaking of the nature we have 
under consideration here is an ‘industry’ within the meaning of the definition 
of that word in s. 2(3) of the Industrial Disputes Act, 1947, and that the expres- 
sion ‘industrial dispute’ in that Act includes disputes between municipalities 
and their employees in branches of work that can be regarded as analogous to 
the carrying on of a trade or business. The learned Attorney-General who ap- 
peared for the appellant made it clear at the very outset that the questions 
which he wished us to consifler in this case were diffefent from those considered 
and determined by the aforesaid decision. 

The first contention which he placed in the forefront of his argument is 
this: he invited attefftion to our decision in Muir Mills Co., Lid. v. Siti Mills 
Mazdoor Union, Kanpur (supra) and contended that having regard to the prin- 
ciples laid down therein for the grant of bonus, the respondents were not entitl- 
ed to claim any bonus in this case, because even though the undertaking in 
question was an ‘industry’ within the meaning of the Industrial Disputes Act, 
1947, there was no profit from the undertaking, and the principles which govern 


1 [1958] 8. C. C. 302. 2 [1955] 18. 0. R. 991. 


288 THE BOMBAY LAW BHPORTHE. [VOL, LTX. 


the grant of bonus out of profit, as explained'in that decision, were inapplicable 
to a municipal undertaking of the nature under consideration before us. - 

In the Muir Mills case (supra) it was observed that two conditions had to 
be satisfied before a demand for bonus could be justified: one was that the 
wages of the workmen fell short of the living standard and the other was that 
the industry made profits to the earning of which the workmen had contributed. 
The principle for the grant of bonus was stated thus: ‘“‘It is fair that labour 
should derive some benefit if there is a surplus after meeting prior or necessary 
charges’’. The prior or necessary charges were then explained as (1) provision 
for depreciation, (2) reserves for rehabilitation, (3) a return of six per cent. on 
the paid up capital and (4) a return on the working capital at a lesser rate than 
the return on paid up capital. Do those primciples apply in the case of a 
municipal undertaking of the kind in question here? 

There can be no doubt that the respondents founded their claim of bonus 
in this case on the availability of profits after meeting prior or necessary 
charges. In the statement of their claim they said, 

“The electric concern was treated as a commercial concern by the former Baroda 
State Government and it used to yield huge profits to the State. Even after merger the 
municipality is treating tt as a commercial concern; and the concern is yielding huge 
profits to the municipality too. It is submitted that all workers of the electric depart- 
ment should be paid bonus equivalent to three months wages including D.A. The bonus 
should be paid to all the employees including daily wage, temporary and semi-permanent 
workmen. The workers are entitled to bonus both as share in profits and also as defer- 
red wages.” 

It was decided in the Muir Mills case (supra) that bonus was not deferred 
wage; go the alternative claim of the respondents on the footing that bonus was 
deferred wage had no real basis, and their claim of honns as share in profits 
was the only claim which merited consideration. In reply to that claim, the 
appellant said : E 

“This demand is not acceptable. Under former Baroda Government Order No. 
(R)408/63 dated 19-449, after serious consideration into the fmancial position of the 
Municipality after the integration of the Baroda State with the Bombay Provinee and 
with a view to find out new sources of revenue for the Munictpality so that it may 
continue to maintain its standard of efficiency and to fulfil the obligations inc@émbent 
upon the Municipality, the Government was pleased to hand over to the Municipality 
the Baroda Electric Supply concern. 

The Municipality is experiencing great hardships still in meeting all its obliga- 
tions and covering the lost sources of revenue. Even including the income of the Electric 
Supply Concern, the municipal budget is a deficit one. Due to want of sufficient funda, 
the Munictpality has to give up certain schemes and works or to postpone the same. 

Further, local authorities, like municipalities and local boards, are public utility 
institutions and the profits derived from the working of the Electric Supply Concern 
will all go to the Municipal treasury and city’s tax-payers in general, unlike other com- 
mercial organisations whose profits are distributed only among the investing public.” 


Tt is clear to us that having regard to the provisions of the Bombay Munici- 
pal Boroughs Act, 1925 (Bombay Act XVIII of 1925), hereinafter called the 
Municipal Act, under which the appellant municipality is constituted and 
functions, the earnings ofsone department of the municipality cannot be held 
to be gross profits in the ordinary commercial or trading sense; nor can the 
principles governing the grant of bonus out of such profits after meeting neces- 
sary or prior charges be applied to the present case. ° 

The relevant sections of the Municipal Act are ss. 58, 68, 65, 66, 68 and 71. 
We shall subsequently advert to s. 58 of the Municipal Act in connection with 
another contention of the learned Attorney General; but it is necessary to 
refer here to ss. 63, 65, 66, 68 and 71 of the Aet. Section, 63 lays down, inter 
alia, that all property of the nature specifled in cls. (a) to (f) of subs. 
(2) of the section shall be vested in and belong to the municipality and shall, 
together with all other property of whatever nature or kind which may become 
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vested in the municipality, be under its direction, management and control and 
‘shall be held and applied by it as trustee, subject to the provisions and for the 
purposes of the Act. Clauses (a) to (f) of sub-s. (2) of the section relate to 
Immoveable property and permanent fixtures or works thereon. Section 65, 
which is more relevant for our purpose, states inter alia that all money received 
by or on behalf of a municipality, all taxes, fines, penalties, otc., all proceeds of 
Jand. or other property sold by the municipality and all rents accruing from its 
land or property and all interest, profits and other moneys accruing by gift or 
transfer from the Government or private individuals or otherwise, shall con- 
siitute the municipal fund and shall be held and dealt with in a manner similar 
to the property specified in s 63. Section 66 lays down that the municipal 
fund and all property vested in the municipality shall be applied for purposes 
of the Act within the limits of the municipal borough. Section 68 lays down the 
duties of municipalities, one of which is the lighting of public streets, places 
and buildings. This is an obligatory duty of the municipality. Section71 states 
the discretional functions of the municipality and one of such functions is the 
construction, maintenance, repairs, purchase of any works for the supply of 
electrical energy (see cl. q1). It is worthy of note cL (q1) was inserted by 
an amending Act in 1951 (Bombay Act XLIV of 1951). A similar amendment 
was made in the same year in s. 66 of the Municipal Act and the effect of the 
amendment was that the municipality could incur expenditure to supply elec- 
trical energy not only for the use of the inhabitants of the municipal borough but 
also for the benefit of any person or buildings or lands in any place whether such 
place was or was not within the limits of the said borough. A serutiny of these 
provisions clearly establishes two propositions: one is that all municipal pro- 
perty, including moneys, etc., received by way of gift, is vested in the muni- 
cipality and shall be held and applied by it as trustee subject to the provisions 
and for the purposes of the Municipal Act, and it is not open to the municipality. 
to treat some of its property separately from other property and divert it for 
purposes other than those sanctioned by the Municipal Act; the other proposi- 
tion is that there are some obligatory functions which a municipality must per- 
form, and one of these is the lighting of public streets, places and buildings; 
and there are some other functions which the municipality may at its discretion 
perform either wholly or partly out of municipal property and fund, and one 
of thése discretional functions is the supply of electrical energy which is for the 
use of the inhabitants of the municipal borough or for the benefit of any person, 
buildings or lands in any place whether such place is or is not within the limits 
of the municipal borough. 

The question now is whether, having regard to the aforesaid provisions, it 
‘was open to the municipality to treat its electricity department, the property 
thereof and the income therefrom, separately from other departments and spend 
a part of the income for the benefit of the employees of that department only, 
treating it as profits of the particular department and not as part of the entire 
municipal fund or property. In our opinion, such a treatment of the income of 
one department of the municipality would be clearly against the provisions of 
the Municipal Act. It is pertinent to refer here to Chap. XI of the Municipal 
Act dealing with municipal accounts. Under s. 209 a complete account of all 
receipts and expenditure of the municipality and a complete account of the 
actual and expected receipts and expenditure, together with a budget estimate 
of the income and expenditure of the municipality, have to be prepared for each 
year, and these have to be prepared and laid before the municipality on or before 
a particular date. ,[hese budget estimates have then to be sanctioned at a 
‘special general meeting of the municipality. Learned counsel for the respon- 
dents stressed two points in this connection. He pointed out that as a matter 
of fact the Baroda Municipality kept separate accounts with regard to its elec- 
trical undertaking, including a gapital account showing capital expenditure and 
capital receipts; separate accounts were also kept of the reserve fund, deprecia- 
tion fund, provident fund, ete. It was argued that the maintenance of these 
separate accounts showed that the Baroda Municipality did treat the income of 
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the electricity department separately from that of other departments, and the 
maintenance of such accounts did not contravene any of the provisions of the 
Municipal Act. The second point stressed was that the distinction between the 
obligatory and discretional functions of the municipality showed that in the 
exercise of discretional functions the municipality might engage in an under- 
taking with a profit-making motive. Learned counsel for the respondents sub- 
mitted before us that if there was profit from the electricity department, which 
department was running an undertaking in exercise of the discretional functions 
of the Baroda Municipality, the workmen in that department would: be entitled 
to bonus as of right. In our opinion, these submissions are based on a mis- - 
appreciation of the true position in law. With regard to the first point, it is 
worthy of note that the maintenance of separate accounts of a particular 
department by the municipality does not alter the nature or quality 
of the property or income therefrom. The property or income is still 
municipal property within the meaning of ss. 63 and 65 of the Muni- 
cipal Act, and it can be utilised only for the purposes of the Act as laid 
down by s. 66. Maintenance of a separate account for a particular de- 
partment is in the nature of an internal accounting arrangement; it does not 
really alter the quality or nature of the property or income, and for the pur- 
poses of a. 209 of the Act the property or mcome has to be treated like all other 
property or income of the municipality in question. In his book on Publie 
Finance, Mr. Findlay Shirras has pointed out that the classification of public 
revenue or income, both of the State and of municipalities, has undergone con- 
siderable change in recent years and non-tax revenue of the State may be sub- 
divided into three main classes—(1) developmental revenues from the public 
domain and from the public undertakings, which include not only revenue from. 
the State domain but also from the municipal domain; (2) administrative and 
emiscellaneous revenues other than loan revenues; and (8) loan revenues (see 
Science of Public Finance by Findlay Shirras, Vol. J, Book UI, Chapter XIL, 
pages 211-212). At page 717 (VoL Il, Book II, Chapter XXX), the learned 
author has posed the following question with regard to State or municipal con- 
cerns : 
“An important point In such concerns is the keeping of strictly commercial accounts. 
Interest should be paid on capital Provision should also be made for depreciation of 
machinery and plant, for a pension fund, rents for land, and ircome-tax in orfler to 
arrive at the true net profitt. State concerns sometimes show a surplus, but the point is 
how much of this is really profit?” 
The learned author has posed the question but given no answer. We are of 
opinion that the answer ies been very succinctly put in Dr. Paton’s Accoun- 
tants’ Handbook (8rd edn. section 24 dealing with Governmental Account- 
ing, p. 1277). Says Dr. Paton: . 
- “In private business the proprietary or residual equity usually represents the owner- 
ship of individuals—in the case of the corporation that of the share-holders. In Govern- 
ment this residual element reflects the equity of the continuing body of citizens as a@ 
group, and in no sense belongs to particular members of the group; Ht is not represented 
. by capital stock and there are no shares with specific voting rights and dividend expec- 
tations.” 
The legal position under the Municipal Act is the same. The income of one 
department is the income,of the municipality as a. whole and that income is 
not ‘profit’ in the ordinary commercial or trading sense of being income derived 
from capital of particular individuals or shareholders; it may even be that the 
surplus of one department may dwindle into a deficit, when the entire imcome 
of the municipality is taken into consideration vis a vis its entire expenditure. 
Wo have already pointed out that in the present case also, the claim of the 
municipality was that, even including the income of its electricitv department, 
the municipal budget for the relevant year wasea deficit ope. With regard to 
the second submission of learned counsel for the respondents, nothing turns 
upon the distinction between obligatory and discretional fonctions of the muni- 
cipality so far as the nature or quality of municipal property or municipal 
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incéme is concerned. The distinction referred to above does not ‘entitle 
the municipality to treat the income,from ‘one department ag though it ‘were 
` not part of the whole income of, the municipality. Moreover, in its true nature 
or quality, such*income is not pröfitlin the sense in which that expression has 
been held to be the basis for the grant of bonus in the Muir Mills case (supra), 
though the word ‘‘profits’’ occurs in s. 65 of the Municipal Act and has been 
loosely used in connection with State or municipal undertakings. 

This brings us to the other question whether the principles laid down in the 
Muw Mills case (supra) for the grant of bonus can be applied in the present 
case. Learned counsel for the respondents submitted before us that the gift 
made by the State Government of Baroda furnished the necessary capital for 
the municipal undertaking in question, and as the reserve fund, depreciation 
fund, etc. had to be kept separate, there was no difficulty in applying the prin- 
ciples laid down in that decision to the facts of the present case. The difficul- 
ties however arise in the following way. Whatever was given by the State 
Government of Baroda to the Baroda Municipality became municipal property 
or. municipal fund under ss. 63 and 65 of the Act and was not capital in the 
sense In which a return on paid up or working capital is to be allowed for in the 
matter of the grant of bonus in accordance with the decision in the Muir Als 
case (supra). Learned counsel referred us to the ordinary dictionary meaning 
of the word ‘capital’ and referred-to Webster’s New International Dictionary 
(1987 edn., p. 897) where one of the meanings of the word is stated to be 

' “the amount of praperty owned by an individual or corporation which is used 
for business purposes’’. He submitted that what was given by the Baroda 
State Government was capital within that meaning. In Palerave’s Dictionary 
of Political Economy, Vol. I (1925 edn.) p. 217, it has been stated that 
there is probably no term in economics which has given rise to so much contro- 
versy a8 ‘capital’. The word ‘capital’ is connected with caput and in medieval 
Latm meant the principal sum as distinct from the interest. Originally, the 
term was confined to loans of money. In the natural course of historical develop- 
ment, the term ‘capital’ received a wider meaning and capital came to be con- 
sidered primarily as a source of profit and in ordinary thought capital is consi- 
dered as wealth which yields. a revenue. Later economic theories introduced 
many réfinements in the meaning of the word. We are not comcerned with those 
refinements and it is unnecessary to discuss them here. For our purpose it is 
sufficient to state that what the Baroda Municipality got from the State Gov- 
ernment of Baroda merged in and became municipal property or municipal 
fond under the provisions of the Municipal Act and was not capital on which a 
return had to be earned in accordance with the principles laid down in the Mur 
Muls case (supra). In our opinion, it is impossible to apply these principles in 
the case of a municipal undertaking of the nature we have under consideration 
here. The argument of learned counsel for the respondents that once it is found 
that there was capital and actual profit in the sense of excess of earnings over 
outgoings from the undertaking in question no distinction can be drawn bet- 
ween private enterprise and municipal enterprise, cannot therefore be accepted. 
In the case before us, there was neither ‘capital’ nor ‘profit’ cn which the prin- 
ciples laid down in Muir Mills case (supra) could operate. We must make it 
clear that the question is not merely one of terminology; that is, whether the 
more appropriate word to use in connection with a municipal undertaking is 

lus or profit; it is the nature or quality of the municipal property or fund 
which must be lyre eae of the question at issue, and it is on that basis 
that we have come to the conclusion that in the present case there were no pro- 
fits of one single department of the municipality out of which the respondents 
could claim a bonus. 

In the course of ‘atguments before us a reference was made to certain 
observations contained in a Report of the Committee on Profit-sharing set up 
by the Ministry of Industry and Supply in 1948. With regard to the question 
how Government undertakings should be treated for purposes of profit-sharing, . 
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the Committee said: . t oe ’ 
EER G4 cen ice aati ate ee ete: 
ment undertakings in the industries we have recommended for an ‘experiment in ‘profit 
sharing. On the general question, we think that thope business undertakings of: Govern- 
ment, which atm at making a profit, and which will: ordinarily be ofganised in the form 


f of corporations, would automatically come under any lew which governa- privat under- ' 


takings of a similar nature.” 4 PE 


We do not take those observations as deciding any question. of ‘principle; - vat ' 


best they express an opinion of the members of: the Cornmittes—an: opinion 


which is expressly confined to undertakings organised in the form of cqtpore- .. 


tions with the aim of making a profit in the ordinary trading or business. gepge. 
In our opinion, those observations have.no apt application ta a municipal 


undertaking meant for the purpose of augmenting municipal revenues in ‘order : 


to meet the municipal service demands and improve the amenities of the in-. 


babitazfts of a modern municipal borough. 


We proceed now to consider the second argument of ihe lemeued “Attorney: 
General. This argument depends on the provisions of e. 58 of the Municipal’ . 


Act. That section deals with the rule-making power of the municipality. and : 


lag (a) lays down that no rule or alteration or rescission of a rule made ahali `“: 
ave effect unless and until it has been approved by the State Governmént.. - 
Our attention has been drawn to cls. (o), (f) and (¢) of a. 58 which enable thè: | 


municipality to make rules relating, inter alta, to salaries and other allowances’ 


of.the staff of officers and servants employed by the municipality; their pensions, 


ee or compassionate allowances on retirement, and provident fund, ete. 


t was pointed out that under s. 58 the Baroda Municipality had no power to 
make rules for the payment of bonus to its employees, because the word ‘allow- 
ances’ did not include bonus; and even if such rules could be made, they required 
the sanction of the State Government under proviso (a) referred to above. It 


was further submitted by the learned Attorney General that there were no 


existing rules with regard to the payment of bonus to a municipal employee, 
In view of these provisions the learned Attorney-General argued that it was not 
open to a Labour Court or Tribunal to direct the payment of bonus to a muni- 

cipal employee. We cannot accept this argument as correct. The demand for 
bonus as an industrial claim is not dealt with by the Municipal Act; if js dealt 
with by the Industrial Disputes Act, 1947. Therefore, it is not a relevant con- 

sideration whether there are provisions in the Municipal Act with regard to pay- 

ment of bonus. The provisions of the Municipal Act are relevant only for the 
purpose of determining the quality or nature of the municipal property or fund; 

those provisions cannot be stretched beyond that limited purpose for defeating 
a claim of bonus. We do not, therefore, think that the absence of provisions im 
the Municipal Act for the payment of bonus to municipal employees is a consi- 

deration which is either determinative or conclusive of the question at issue 
before us. If we had come to a different conclusion as respecte the first contén- 
tion of the learned Attorney General and his third contention to be referred to 
presently, the absence of suitable provisions relatmg to payment of bonus to 
municipal employees in the Municipal Act would not have stood m the way of 
our allowing the claim of the respondents for the payment of bonus. 

We now proceed to consider the third and Jast contention of the learned 
Attorney General This contention centres round the question whether’ one 
department of the municipality can be isolated and a distinction made between 
the employees of that department and other departments in the matter of the 
payment of bonus. We have already pointed out that® under the Municipal 
Act a municipality may perform various functions, some obligatory and some 
discretional. The activities may be of a composite nature: some of the depart- 
ments may be mostly earning departments and some mostly spending depart- 
ments. For example, the department which Collects municipal taxes or other 
municipal revenue, is essentially an earning department whereas the sanitary 
department or other service department is essentially a spending department. 


E 


There may indeed be departments where the earning and spending may almost: 


! — 


b 
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balance oath’ other, in T of thæe distinctions in the internal arrangement 
of departmenta within a municipality, the property or. income of the munici- 
pality remains of the samb nature or quality, and it will be obviously unfair to 
draw a distinction between the employees of one department and the employees 
of another départment' for the paynisnt of bonus. The result of such a distinc. . 
tion, will bethat the staff of the spending departments will never be entitled to ` 
` any bonus, at all and instead of promoting peace and harmbny ita the em- 
ployees of the. municipality, a distinction like the one suggested by learned 
.counsel-fer the respondents:.will create unrest and discontent. Learned counsel 
_ -for the respondents submitted before us that beyond the fact of single owner- 
ship, there was no other connection between the electricity department of the 
municipality and its other departments. We do not think that this submission 
_ is correct. Under the Municipal Act, the total income and expenditure of the 
| municipality form one integrated whole; they are both for the purposes of the 
et ;iand if the workmen of a service or spending department do not work effici- 
ently with the result that the expenses on the obligatory functions of the muni- 
- -aipality increase, that inefficiency is bound to affect—even to dwindle or wipe 
+ out+the surplus of an earning department. For a true appreciation of the 
. financial position of a municipality, its total income and expenditure must be 
‘considered; we must look at the whole picture, the part which is in shade as 
well’ as the part which has caught the sun, for a correct appraisal of: the 
l ‘picture. 

- Tearned counsel for the respondents referred us to a number of decisions of 
Labour Tribunals where a distinction was made between a parent concern and 
subsidiary concerns, or even between different units of the same concern, in the 
matter of payment of bonus: Rohit Mills Lid. v. Sn R. S. Parmar,’ Mackinnon 
Mackeneve and Company’s Indian Staff Organteation v. Mackinnon Mackenzie 
and Company, Lid., ? Ahmedabad Mfg. & Calico Ptg. Co., Lid. v. Their Work- 
men, Shaparia Dock and Steel Company v. Their Workers* and The Minakshi 
Metis Lid. v. Their Workmen.5 Recently, we have had occasion to consider 
this question in Messrs Burn & Co., Calcutta v. Ther Employees® where wo 
pointed out the harmful consequences which might arise if an invidious distinc- 
tion were made amongst employees of the same industry. Considering the ques- 
tion with reference to the facts of the present case, it is clear to us that the 
different activities of the Baroda Municipality constituted one integrated whole 
and the activities of the different departments of the municipality were not 
distinct or unconnected activities so as to permit the isolation of one depart- 
ment from another or of an earning de ent from a spending department. 
From this pomt of view also, the claim of bonus was not maintainable. 

Some decisions were brought to our notice in which the question of the pay- 
ment of bonus to their employees by Electrice Supply Companies, not run as 
a state ar municipal undertaking, was considered with reference to the provi- 
sions of the Hlectricity (Supply) Act, 1948, and one of the points which fell for 
consideration there was the interpretation of cl. XVI (4) (b) (as) of Sch. 
VI of the Electricity (Supply) Act, 1948. It is not necessary to consider 
those decisions in the present case, because they have no bearing on the questions 
which we have to consider in this case. 

For the reasons given above, we hold that the Industrial Tribunal came to 
the correct decision that the respondenta employed dn the electricity depart- 
ment of the Baroda Municipality were not entitled to the bonus claimed, and 
the Labour Appellate Tribunal came to an erronous decision on that question 
in its order dated Notember 28, 1955. We accordingly allow the appeal and set 
aside the order of the Labour Appellate Tribunal. In the circumstances of 
this case, we direct that the parties will bear their own costs toroughott. 


Appen allowed. 
A 7 e 
1 [1951] IL. L. J. 488. 5 [1958] II L. L. J. 520. 
2 [1955] Í L. L. J. 154 6 (1958) Civil Appeal 325 of 1985, decided 
3 [1951] DDL. L. J. 765. on October 11, 1856. 
4 1004] I L. L J. 208. ; ; 
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CRIMINAL APPELLATE. ' 


Before Mr. Justice Dixit and Mr. Justice Gokhale. , 
STATE v. SHANKAR SAKHARAM JADHAV.* 


Indian Evidence Act (I of 1872), Secs. 10, 30—Criminal conspiracy—Date of formation of, 


ation Case No. 25 of 1956 (with Ortmmal 8 (1940) 48 Bomb. R. 


persons taking part in, object of and manner of its carrying out, how to be proved— 
Confessional statement of accused—Evidentiary value of such statement in relation 
to co-accused—Sentence in murder trial—Principle of discrimination, applicability of— 
Accused members of criminal conspiracy to commit murder—Eovidence as to who 
assaulted whom wanting at trial—Some accused sentenced to imprisonment for life 
and some sentenced to death—Applicability of princtple of discrimination. 


In conmdering the question of criminal conspiracy it is not always possible to give 
affirmative evidence about the date of the formation of the crimimal conspiracy, 
about the persons who took part in the formation of the conspiracy, about the object 
which the conspirators set before themselves as the object of the conspiracy and: 
about the manner in which the object of the conspiracy is to be carried out—all this 
is a matter of inference to be deduced from the evidence led before the Court relatlag 
to the acts and conduct of the persong alleged to be the conspirators. 

Emperor v. Shafi Ahmed and Binayendra Chandra Pande v. Emperor,’ referred 
to. 
While a confessional statement made by an accused person is good evidence as 
against him, it is no evidence against a co-accused; but it may be taken into con- 
sideration along with the other evidence in the case, only to lend assurance to the 
guilt of the co-accused. 

Anything said, done or written by one of the co-conspirators must be in reference 
to the common intention, and it is difficult to say, once the object of the criminal 
conspiracy is carried out, that any common intention existed with reference to the 
criminal conspiracy. Therefore a confessional statement made by a co-conspirator 
after the object of the conspiracy is carried out, as it refers to past events and could 
have no reference to any common intention animating the co-conspirators, cannot 
be admitted as evidence against the non-confessing accused under s. 10 of the Indian 
Evidence Act, 1872. ‘ 

Mirra Akbar v. Emperor’ Bhuboni Sahu v. King, and Raju v. State of Mysore,” 
referred to. 

The question of sentence in a case of murder has presented to Courts a certain 
amount of difficulty, and while Judges ought to administer the law as they find it 
and not as they wish it to be, one must not hesitate also to impose the extreme penalty 
of law. But if circumstances arise where the principle of discrimination should apply, 
the Courts ought not to hesitate also to apply the principle merely because the 
murders are deliberate, cruel and cold-blooded. 

The accused, who were members of a criminal conspiracy to commit murder, deli- 
berately murdered six persons in a family, in a cruel and cold-blooded manner. At 
the trial evidence as to the actual crime Le. who assaulted whom was wanting. Some 
of the accused were sentenced by the Seasions Judge to suffer imprisonment for life 
and some of the accused were sentenced to death. On the case coming up for con- 
firmation of the death sentence before the High Court it was urged by the prosecu- 
tion that the extreme pdhalty should be imposed in the case:— 

Held, that, in the circumstances of the case, the principle of discrimination should 
be applied to the case and the sentence of death passed upon the accused should be 
set aside and the sentence of imprisonment for life should be imposed upon them. 

Dalip Singh v. The State of Punjab,‘ applied. 


* Decided, November 12/18, 1956. Oonfirm- 2 (1986) L'L. R. 63 Cal 929. 


» P. O. 


20 
Appeals Nos. 906, 997 and 1074 of 1956 and 8a (1049) 51 Bom. L. R. 955, P.o. 
Criminal 


1956 


I 


Revision AppHcation No. 1158 of 3b (1952) 55 Bom. L. R. 191. 
) 4 [1958] S. O.J. 532. 


(1925) 31 Bom. L. R. 516. 


1956.) STATE V. SHANKAR SAKHARAM JADHAV (A.Cr.J.) 245 


` Queen-Empress v. Basvanta Emperor v. Shafi Ahmed, Binayendra Chandra 
Pande v. Emperor’ and Rishideo v. State of Uttar Pradesh,‘ referred to. 


The facts are set out in the judgment. 


Confirmation Case No. 25/56. 


M. P.-Amvn, Advocate General, with H. M. Chokst, Government Pleader, 


for the State of Bombay. 
M. B. Samarth, with P. T. Borale, R. W. Adik and G. M. Vakil, for the 


Criminal Appeal No. 996/56. 
M. B. Samarth, with P. T. Borale, R. W. Adik and G. M. Vakil, for the 
accused. 


M. P. Amin, Advocate General, with H. M. Choksi, Government „Pleader, 
for the State of Bombay. 
Criminal Appeal No. 997/56. 
B. Samarth, with P. T. Borale, R. W. Adik and G. M. Vakil, for the 
accused. 
M. P. Amin, Advocate General, with H. M. Choks, Government eek 
for the State of Bombay. 


Criminal Appeal No. 1074/56. 


E P. Amin, Advocate General, with H. M. Chokst, Government Pleader, 


for the State of Bombay. 
M. B. Samarth, with P. T. Borals, B. W. Adik and G. M. Vaki, for the 


Cri. Revn. Application No. 1158/56. 


M. P. Amin, Advocate General, with H. M. Chokst, Government Pleader, 
for the State of Bombay. 
M. B. Samarth, with P. T. Borale, R. W. Adik and G. M. Vakil, for the 


accused. 


Dog J. This case is, I think, notable for the brutality of the crime and the 
callousness with which the arime was committed. Five members of a family 
and a servant in the family died of injuries caused to them and the fiye mem- 
bers included a six month old child. The injuries inflicted upon these per- 
sons number 67, some of them being either upon the abdomen or upon the 
chest. This is a shocking crime and will perhaps remain unsurpassed in its 
ferocity, but the Court’s approach to the evidence in the case must be dispas- 
gionate and free from prejudice and the examination of the evidence must 
be fair and just in fixing the guilt upon the accused persons, and in this con- 
nection we will bear in mind the observations made by the Supreme Court m 
the case of Kashmira Singh v. State of Madhya Pradesh.© There their Lord- 
ships observed as follows (p. 527): 

“The murder is g particularly cruel and revolting ane, and it is necessary to examine 
the evidence with more than ordinary care lest the shocking nature of the crime might 
induce an instinctive reaction against a dispassionate judicial scrutiny of the facts and law.” 
The circumstances in which the crime was committed may now be stated. 
One Ramkrishna Keshav Joshi resides at Chafe, a village in the Ratnagiri 
Taluka of the Ratnagiri district. Ramkrishna was given in adoption, his 
name in the natural family being Govind and he is known as such. At the 
material time, which is February 22, 1956, his family consisted of his wife 
Radhabal, his ‘two sons Dattatraya and Shankar, Dattatrava’s wife Sulochanabai 
and Dattatraya’s thrge children, a daughter Shalini and two sons, Suryakant 


1 an I. L. R. 25 Bom. 168, s.o. 2 (1936) I L. R. 68 Cal 929. 


Bom, L. R. 761. [1 A. I. R. S.C. 881. 
2 (1925) 31 Bom. L. R. 515. 5 F053 8. 0. R. 526. 
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and Chandrakant. Shankar lives in Bombay. The family had on the material 
date two servants, Bhagya Manjrekar, a permanent servant, and Balu Veer, 
a temporary employee. Ramkrishna used to spend hig day-time in the house 
of his natural father with the members of his family, but used to sleep at 
night in the house of his adoptive father. In the evening of February 22, 
1956, Ramkrishna went to the house of his adoptive father, leaving the mem- 
bers of bis family in the house of his natural father. 

In the village of Chafe there are about 250 houses. Of these, twenty houses 
are situated in a locality known as Maharwada. There are ten or twelve 
Khots at Chafe, Ramkrishna Joshi, Shrikrishna Shevde and Bhargav Puranik, 
being some of the Khots. Ramkrishna owns extensive lands. They measure 
150 ‘acres and are assessed at Ra. 65. After the abolition of the Khoti, inquiry 
was commenced in the village about Khot Nisbat lands and a survey was 
started In December 1955. The persons concerned with the survey were resid- 
ing in the house of Ramkrishna’s adoptive father. Dattatraya was giving 
instructions to the Survey Officers on behalf of all Khots. Dattatraya was 
also managing the family affairs perhaps owing to the old age of his father 
Ramkrishna who had executed in Dattatraya’s favour a MukAtyarpatra or a 
power-of-attorney. Dattatraya was also looking to the Court-work of his 
brother Khots and at the survey measurement Dattatraya represented the 
Khots, while accused Nos. 1, 2 and 6 pleaded the cause of Mahars. 

A. Panchayat was established in the village of Chafe some two or three 
months before the date of the offence and Ramkrishna Joshi was the chairman 
of the Gram Panchoyat. 

Accused Nos. 1 to 12 and absconding Bhagya are all residents of the village 
of Chafe. Of these, accused Nos. 1 to 7 stay at Chafe, while accused Nos. 8 
to 12 and absconding Bhagya stayed at the material time in Bombay on account 
of service. Accused No. 8 is an employee in the service of the Bombay Muni- 
cipal Corporation. Accused No. 9 is a servant in Crompton Parkinson Ltd. 
Accused No. 10 was a servant in a fuel depot at Vile Parle. Accused No. 11 
is an employee in the Western Railway Stores, Mahalaxmi. Accused No. 12 
is also in the service of Crompton Parkinson, Ltd., while absconding Bhagya 
was in the service of Khatau Makanji Mills. Some of the accused are related 
inter se. Accused Nos. 1, 9 and 12 are brothers, being the sons of ong Ram- 
chandra. Accused Nos. 5 and 6 are also brothers, being the sons of Bhagya. 
Accused No. 11 and absconding Bhagya are also brothers, being the sons of 
Rama Namu, e witness in the case. Kalya, accused No. 3, is the father of 
Gangaram, accused No. 4. Accused Nos. 1 and 7 appear to be cousins. 

The houses in Maharwada are situate in Survey Nos. 15 and 16 and these 
two fields belong to Khots. Fields bearing Survey Nos. 10 to 14 also belong 
‘to Khots, while Mahars are entitled to a portion in Survey Nos. 76 and 121. 
On two sides of the Maharwada there are Gadgas (stone walls) and they 
belong to Ramkrishna, The height of the Gadga is said to be 4% feet, while its 
breadth is about 8 feet. 

In the morning of February 28, 1956, at about 6 A.M. Ramkrishna Keshav 
Joshi left the house of his adoptive father im order to go to the house of his 
natural father where his family lived, and when he went there, he saw, in a 

ool of eee dead body of Dattatraya in the court yard of the house. 
Ramkrishna outed for the inmates to which there was no response. So he 
went into the house by the rear side and there he saw the dead bodies of his 
wife Radhabai, his daughter-in-law Sulochanabai and his grand-daughter 
Shalini. He also saw at that time the dead body of hf servant Balu Veer. 
Ramkrishna started shouting again, but nobody came up, and so he went to 
the house of Mulye and asked one Narayan Mulye to go with him in order to 
send a telegram. He returned to his house when he saw his grand-son Surya- 
kant, a boy of about 6 years of age, the only ‘surviving member in the wreck- 
age of the whole family. Suryakant told Ramkrishna that at night he was 
asleep. Ramkrishna then sent Purshottam Mulye to Malgund, a village situat- 
ed at a distance of six miles from Chafe, in order to send a telegram. Puru- 
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shottam Mulye went to Malgund for sending telegrams and he, sent two 
telegrams, of which one was to the District Superintendent of Police and the 
other was to the Police Sub-Inspector. Upon sending the telegrams, Pur- 
shottam returned to Chafe. The telegram sent to the Sub-Inspector was re- 
ceived by Sub-Inspector Sarangdhar who, in February 1956, was working as 
a Police Sub-Inspector, Ratnagiri, and he received the telegram on February 
23, 1956, at about 10-45 A.M. Sub-Inspector Sarangdhar then went to Chafe, 
reaching the place at 2-30 P.M. accompanied by the Civil Surgeon, the sub- 
charge medical officer of the name of Dr. Hombal and some nurses. Sub- 
Inspector Sarangdhar commenced investigation and the investigation in the 
case was conducted partly by Sub-Inspector Sarangdhar, partly by Sub-Inspec- 
tor Kocharekar, partly by Sub-Inspector Biwalkar and partly by Detective 
Inspector Savant. Sub-Inspector Sarangdhar made inquest panchnamas 
concerning the bodies of Radhabai, Dattatraya, Sulochanabai, Shalini, Chandra- 
kant and Balu Veer, and after the mquest panchnamas were over, he gave 
the dead bodies of these persons to the medical officer for examination. He 
then examined some of the witnesses. On February 24, 1956, he made a 
panchnama of the scene of offence. Various other panchnamas were also made 
to which reference will be made in appropriate places. The accused were ar- 
rested. Accused Nos. 1 to 7 were arrested on February 24, 1956. Accused 
Nos. 8 and 9 were arrested on March 4, 1956. Accused No. 10 was arrested 
on March 5, 1956. Accused No. 11 was arrested on March 20, 1956, and 
accused No. 12 was arrested on March 25, 1956. An attempt was made to 
apprehend Bhagya, but he was not traced and has been absconding. In the 
course of investigation two confessions were recorded. The confession of 
accused No. 10 was recorded on March 24, 1956, and that of accused No. 11 
was recorded on April 2, 1956. Certain articles were sent to the Chemical 
Analyser and after completing the aaa per a charge sheet was presented 
against the twelve accused persons on April 13, 1956, the charge sheet showing 
Bhagya as abeconding. 

The charges against the twelve accused persons included a charge of criminal 
conspiracy and algo a charge of the accused being members of an unlawful 
assembly. The charge of conspiracy was that the twelve accused persons with 
Bhagwa Rama Jadhav, the absconding accused, agreed some time between 
December 29, 1955, and February 22, 1956, at Bombay and Chafe, Taluka 
Ratnagiri, to do an illegal act, viz. to commit the murders of Dattatraya 
Ramkrishna Joshi and the members of his family, an offence punishable under 
s. 120-B of the Indian Penal Code. The charge of being members of an un- 
lawful assembly was that in pursuance of the said criminal conspiracy the 
twelve accused persons and absconding Bhagya formed an unlawful assembly 
in the house and compound of Dattatraya Joshi, the common object of which 
was to commit murders of Dattatraya, his wife Sulochanabai, his mother Radha- 
bei, his daughter Shalini, his infant son Chandrakant and his servant Balu 
Veer, and that in prosecution of the common object accused Nos. 1, 2, 9, 10, 
11, 12 and abeconding Bhagya did commit murders by intentionally causing 
the deaths of those persons in the house at Chafe between 8 and 10 PM, an 
offence ‘punishable under s. 802 read with s. 149. Further, the charge was 
that in pursuance of the said criminal conspiracy and in prosecution of the 
said common object at the ‘same place and at the same time accused Nos. 10 
and 11 attempted to commit murder of servant Bhagya Tulaji Manjrekar by 
inflicting injuries upon him and that they inflicted injuries with such an- m- 
tention and under such circumstances that if by that act they had caused the 
death of Bhagya Manjrekar they would have been guilty of murder, an offence 
punishable under s. 807, and lastly, the charge was that all the acta of murder 
and attempt to murder were committed by the aforesaid accused persons m 
furtherance of the eémmon intention of all, in furtherance of the said criminal 
conspiracy and in prosecution of the said common object all the accused per- 
sons and absconding Bhagya committed offences punishable under ss. 302 and 
807 read with as. 34, 109 and 149 of the Indian Penal Gode. 
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The defence of the accused as summarised by the learned Sessions Judge 
was ane of denial. The accused stated that they were innocent and asserted 
that they had been falsely implicated in the present erime. Accused No. 10 
said further that he was tortured by the police to give a confeasion and he 
‘gave a confession as a result of torture. Accused No. 11 stated that he gave 
the ‘confession because he was beaten and belaboured by the police and also 
as a result of inducement offered to him. Accused Nos. 9 and 12 said that 
what was stated by accused Nos. 10 and 11 in their confessions was untrue. 
` On the evidence adduced by the prosecution, the evidence being both oral 
as well as documentary, the learned Sessions Judge, Ratnagiri, held that ac- 
cused Nos. 1, 2, 10 and 11 were guilty of the offence under s. 120-B and they 
were also ee the offence under a, 302 read with as. 34, 109 and 149 of the 
Indian Penal e. He next held that accused Nos. 10 and 11 were also guilty 
under s8. 307 of the Indian Penal Code and that accused Nos. 1 and 2 were 
guilty under s. 307 read with ss. 34, 109 and 149 of the Indian Penal Code. 
Consistent with these conclusions, he convicted accused Nos. 1 and 2 of the 
offence under s. 120-B and also of the offence under s. 302 read with ss. 84, 109 and 
149, and for the offence under s. 302 read with ss. 84, 109 and 149 he sentenced 
accused Nos. 1 and 2 each to suffer imprisonment for life, no separate sentence 
being necessary, according to him, for the offence under s. 120-B. He then con- 
victed accused Nos. 1 and 2 of the offence under s. 807 read with ss. 34, 109 and 
149 and for that offence he sentenced each of them to suffer rigorous imprison- 
ment for five years, directing that the sentence imposed upon accused Nos. 1 and 
2 were to run concurrently. As regards accused Nog. 10 and 11, he convicted 
them under s. 120-B and also under s. 302 read with ss. 84, 109 and 149 of the 
Indian Penal Code. For the offence under s. 802 read with as. 34, 109 and 
149 of the Indian Penal Code he sentenced accused Nos. 10 and 11 each to 
death subject to the confirmation of the gentence by the High Court. He 
did not award a separate sentence to these accused persons in respect of the 
offence under s. 120-B. Further, he convicted accused Nos. 10 and 11 under 
s. 807 and sentenced each of them to undergo rigorous imprisonment for five 
years, adding as a rider that in the case of accused Nos. 10 and 11 there would 
be no need to carry out the sentence of imprisonment if the extreme penalty 
took effect and also stating that if for some reason the sentence of death was 
reduced to imprisonment for life, the two sentences were to run concurtently. 
Finally, be made an order in favour of accused Nos. 8 to 9 and 12, holding 
that they were not guilty of any offence, acquitted them of the offences charged 
against them and directed that they be set at liberty. 

From the convictions and the sentences of death imposed upon accused Nos. 
10 and 11, the case has come up for confirmation of the death sentences. Ac- 
cused Nos. 10 and 11 have also preferred an appeal against their convictions 
and the sentences and that is Crimi Appeal No. 996 of 1956. Accused _ 
Nos. 1 and 2 have questioned the convictions recorded against them and the 
sentences imposed upon them and they have filed Criminal Appeal No. 997 
of 1956. Government have preferred an appeal against the acquittal of ac- 
cused Nos. 3, 4, 5, 6, 7, 8, 9 and 12 and the ap by the State Government 
is Criminal Appeal No. 1074 of 1956, and the State Government has further 
preferred a revisional application asking for the enhancement of the sentence 

assed upon each of accused Nos. 1 and 2 and that is Revisional Application 
No. 1158 of 1956. As thtse proceedings arise from the same sessions case, it 
will be convenient to dispose of these matters by a common judgment. [His 
Lordship after considering a question not material to this report and re- 
ferring to the evidence bearing upon the criminal conspiracy, proceeded]. ` 

It would be convenient now to state the effect of this evidence upon the 
question of criminal conspiracy, as alleged by the prosecution. The evidence 
of Ramkrishna Joshi shows that the relations between, the Khots on the 
one hand and the Mahars or Harijans on the other were strained. To that 
evidence, I have already referred in detail m an earlier part of this Judgment. 
Dattatraya had given.an application complaining of the threatening language, 
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as used by accused No. 1. Dattatraya had made a complaint in connection 
with the cu of :Kalaks (bamboos). Bhargav Puranik also had filed a 
complaint and the letters to. which I have referred in detail in an earlier part 
of this judgmant seem to reflect unmistakably the Kind of relations existing 
between the Khots on the one hand and the Mahars or Harijans on the other. 
On that evidence, it seems clear that the Mahars or Harijans were not satis- 
fled with the survey measurement, as it was taking place. There is reason to 
think that the Mahars or ijans also did not like the establishment of a 
Gram Panchayat of which Ramkrishna was the chairman. The evidence shows 
that Dattatraya, besides being the police patil and owning a small shop, re- 
presented the Khots before the survey officers and also was representing the 
Khots in the Court work. Following the measurement done by the survey 
officers at the survey undertaken by Ton accused No. 1 appears to have left 
for Bombay in Poush which corresponds roughly to January 1956. The 
evidence of Pandu Sakharam shows that he was present at a meetirfg called 
in Bombay by the Mahars of Chafe residing in Bombay and the record shows 
that the Sangh or union had two meetings, one on January 10, 1956, and the 
other on February 10, 1956. Accused No. 1 appears to have returned to Chafe 
because the evidence of Rama Namu shows that he was present, among others, 
at a meeting held on February 16, 1956, at Devli which is the date of the 
letter and which contains a significant sentence “wmerat arp Raet”? [We 
had hatched a plot’’]. The period between February 16, 1956, and February 
22, 1956, is a period of six days and it is probable that the letter of February 
16, 1956, was received in Bombay on or about February 18, 1956. Accused 
No. 7 its that the letter was written by him and the evidence shows that 
the letter was addressed ta accused No. 8, though accused No. 8 had stated 
that the evidence about the tracing of the letter was false. When these facts 
are taken in the context of the purchase of knives in Bombay shortly before 
the date of the offence, it is not a difficult step to take that the conspiracy 
rain dae laid with the purchase of knives the pene to the conspiracy set 
their to the accomplishment of the object of that conspiracy. To attain 
that end, leave was applied for by some of the accused and the record shows 
that accused Nos. 10, 11 and 12 were absent from Bombay on February 21, 
22 ang 28, 1956. As regards accused Nos. 9, although the punching machine 
shows that he was present, we accept the evidence of Rangachari that it is 
possible to misuse the punching machine, and since we accept the evidence 
both of Babaji Pawar and Dattaram Parkar, there is no difficulty in holding 
that accused No. 9 too was absent from Bombay on February 21, 22 and 23, 
1956. It is significant that accused No. 9 is the brother of accused No. 12. 
When these are the facts, it is, we thmk, reasonable to hold that there was 
a crimimal conspiracy to commit the murders of Dattatraya and the members 
of his family. For one reason or another Dattatraya had incurred the dis- 
pleasure of the Mahars or Harijans, and looking to the manner in which the 
object of conspiracy was carried out, there can be no doubt that the object 
of conspiracy was to do bodily harm to the family of Dattatraya. In consi- 
dering the question of criminal conspiracy it is not always possible to give 
affirmative evidence about the date of the formation of the criminal conspi- 
racy, about the persons who took part in the formation of the conspiracy, 
about the object which the tonspirators set before tltemselves as the object of 
conspiracy and about the manner in which the object of conspiracy is to be 
carried out—all this js necessarily a matter of inference, and as we peruse the 
record of this case, we are satisfied that there was a criminal conspiracy to 
commit the murders of Dattatraya and the members of his family. There are 
many cases upon the subject. It will, I think, be enough to refer to one of 
them, to begin with,,and that is the case of Emperor v. Shafi Ahmed.2 At 
page 518 of the report will be found a number of cases cited by Mr. Justice 
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Crump and it will be enough, we think, to quote a passage from an English 
case cited in the Judgment. That passage runs as follows: 

“It does not happen ance in a thousand times, when the offence of conspiracy is tried, 
that anybody comes before the jury to say—‘I was present at the time when these parties 
did conspire together, and when they agreed to carry out their unlawful purposes’; that 
species of evidence is hardly ever to be adduced before a jury, but the unlawful combi- 
nation and conspiracy is to be inferred from the conduct of the parties, and if you see 
several men taking several steps, all tending towards one obvious purpose, and you 
see them through a continued portian of time, taking steps that lead to an end, why it 
is for you to say whether those persans had not combined together to bring about that 
end, which their conduct so obviously appears adapted to effectuate. . 

Although the common design is the root of the charge, it is not necessary to prove 
that these two parties came together and actually agreed in terms to have this common 
design, epd to pursue it by common means, and so to carry it into execution. This is 
not necessary, because in many cases of the most clearly established conspiracies there 
are no means of proving any such thing, and neither Jaw nor common sense requires 
that it should be proved. If you find that these two persons pursued by their acts the 
same object, often by the same means, ane performing one part of an act, and the other 
another part of the same act, so as to complete it, with a view to the attatnment of the 
object which they were pursuing, you will be at liberty to draw the conclusion that 
they have been engaged in a conspiracy to effect that object.” 

The learned Government Pleader referred to a decision of the Calcutta High 
Court reported in Binayendra Ohandra Pande v. Emperor! and the learned 
Judges of the Calcutta High Court observed as follows (p. 962): 

“It is not necessary that there should be express proof of conspiracy. It is not 
necessary to prove that two or more persons came together, actually agreed in terms 
to have the common design and to pursue it by common means and so carry it into 
execution. There may be no witnesses to say that in thelr presence the conspirators 
agreed to carry out unlawful object. From the acts and conduct, agreement can be 
inferred. If it is proved that they pursued by the acts the same object often by the 
game means, one performing one pert of the act and the other another part of the same act 
so as to complete it with a view to the attainment of the object which they were pursuing, 
you afe at liberty to draw the inference that they conspired together to effect that object... 
The evidence must show a common plan so as to exclude a reasonable possibility of fhe acts 
of the conspirators having been done separately and connected only by coincidence.” 
We think, therefore, that, on the whole, a reasonable inference arises that 
there was a criminal conspiracy to commit the murders of Dattatraya Joshi and 
the members of his family, as alleged by the prosecution. [His Lordship 
after dealing with a question not material to this report and considering the 
confessional statements of accused Nos. 10 and 11, proceeded. ] 

Now, so far as accused Nos. 10 and 11 are concerned, they are the makers of 
the confessional statements and so far as they are concerned, that is good 
evidence as against them. With regard to the accused other than accused 
Nos. 10 and 11, the position is slightly different. In the case of the accused 
other than accused Nos. 10 and 11 the position is that the confessional state- 
ments of accused Nos. 10 and 11 cannot be considered as substantive evidence. 
In their case the law requires us first to consider the evidence in the case and 
it is only to bring assurance as regards the guilt of the accused that we may 
look to the confessional statements of accused Nos. 10 and 11 in the case of 
the non-confessing accused. There are many cases on this point and it is 
enough to refer to two of them. The first of these is he case reported in 
Bhubont Sahu v. King.2 <A part of the head-note in that case runs as 
follows: 

“The law derived from reading s. 188 and s. 114, ill (b), of the Indian Evidence 
Act, 1872, together is that whilst it is not illegal to ast upon the fncorroborated evidence 
of an accomplice # is a rule of prudence so universally followed as to amount almost 
to a rule of law that it is unsafe to act upon the evidence of an accomplice unless it is 
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corroborated in material respects so as to implicate the accused. The evidence of one 
accomplice cannot be used: to corroborate the evidence of another accomplice.” 


Under s. 80 of the Indian Evidence Act the confession of a co-accused 
can be used only in support of other evidence and cannot be made the founda- 
tion of a conviction. Then the next case is a case reported in Raju v. State of 
Mysore.’ A part of the head-note in that case is as follows: 

“The confeasion of an accused is a very strong piece of evidence against the accused 
himself, provided it is voluntary and the Court is satisfied that it is true. But it is 
a weak piece of evidence as against the co-accused, and there must be sufficient evidence 
independently of the confession which would warrant a conviction of the co-accused. 
It is only when there is such evidence that the Court may proceed further and look 
at the confeaslon and consider it as additional evidence that would further weigh the 
balance against the co-accused. The mental approach of the Court should be to ignore 
the confession in the first instance, marshal the evidence led against the co-accused 
independently of the confession, make up its mind whether that evidence is sufficient 
in law to warrant a conviction, and after it has made up its mind, then to consider the 
confession of the accused.” 

The learned Government Pleader has urged that the statements made by ac- 
cused Nos. 10 and 11 in their confessional statements are evidence against the 
other accused under s. 10 of the Indian Evidence Act which provides that: 

“Where there is reasonable ground to believe that two or more persons have con- 

spired together to commit an offence or an attlonable wrong, anything said, done or 
written by any one of such persons in reference to their common intention, after the 
time when such intention was first entertained by any ane of them, is a relevant fact 
as against each of the persons believed to be so conspiring, as well for the purpose 
of proving the existence of the conspiracy as for the purpose of showing that any such 
person was a party to tt.” 
If the learned Government Pleader is right, the confessional statements can 
be used as evidence against the non-confessing accused, which argument, if 
I may say so with respect, is a perilous one. In this case both the confessional 
statements have been retracted. Cases after cases have laid down that while 
a confessional statement is good evidence as against the maker, it is no evid- 
ence: a co-accused, but it may be taken into consideration along with 
the other evidence in the case, and that, I think, is the principle of s 80 of the 
Indian Evidence Act; but the weakness of the argument is sufficiently exposed 
in view of the decision of the Privy Council in the case of Mirga Akbar v. 
Emperor.” Anything said, done or written by one of the co-conspirators 
must be m reference to the common intention and it is difficult to say, once 
the object of criminal conspiracy is carried out, that any common intention 
existed with reference to the criminal conspiracy. The confessional statements 
made by accused Nos. 10 and 11 are made on March 24, 1956, and April 2, 
1956, ie. after the object of criminal conspiracy is carried out. The confes- 
sional statements refer to past events and can have no reference to any com- 
mon intention animating the co-conspirators. In our opinion, therefore, while 
these two confessional statements may be considered as evidence against the 
non-confessing accused along with the other evidence in the case only to lend 
assurance to the guilt, there is no justification for saying that the statements 
made by the essing aceused is evidence against the other accused. In- 
deed, this is what the Privy Council said: 

“The words ‘common intention’ in s. 10 signify a common intention existing at the 
time when the thing wi sald, done or written by the one of them. Things said, done 
or written while the conspiracy was on foot are relevant as evidence of the common 

intention, once reasonable ground has been shown to belleve in its existence. Hence, 
any narrative or statement or confession made to œ third party after the common 
intention or conspiracy "was no longer operating and had ceased to exist is not admis- 
sible against the other party. There is then no common intention of the conspirators 
to which the statement can have reference.” 


1 (1952) 55 Bom. L. R. 101. 2 (1040) 48 Bom. L. R. 20, P.o. 
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If the argument of the learned Government Pleader is right, then taking the 
confessional statement of accused No. 11 we will have to hold that absconding 
Bhagya killed Dattatraya Joshi and his small son, to hold that accused 
No. 12 killed both Dattatraya.Joshi’s wife and his daughter -and to further 
hold that accused No. 9 kiled Balu Veer and the old woman Radhabai. We 
must, therefore, reject this contention. We can then proceed only upon the 
footing that the confessional statement of accused No. 10 is as against the maker 
good evidence and in the case of accused No. 11, his confessional statement is 
good evidence as against him. In the case of the accused other than accused 
Nos. 10 and 11 we may take into consideration these two confessional statements 
after taking into account the other evidence in the case. [His Lordship after 
considering the evidence in the case and other matters not material to the report, 
proceeded]. 

That leaves the case of accused Nos. 9, 10, 11 and 12 to be considered. The 
questio of sentence presenta, to my mind, some difficulty in this case. Al- 
though the facts are unusual and the enormity of the crime is evident, evidence 
is wanting in this case to show as to which particular accused killed either 
Dattatraya or the inmates of his family. There is no doubt that the murders 
were cruel, cold-blooded and would shock the conscience of every fair-minded 
citizen. It may be ur that there was a dispute with Dattatraya. But the 
mere existence of a dispute does not invite the commission of an offence of 
murder. We fail to see as to why a fifty-five year old mother Rad i, & 
thirty year old wife Sulochanabai, an eight year old daughter Shalini and a 
six month old child Chandrakant should be the object of these dastardly 
attacks. What on earth Radhabai, Sulochanabai, Shalini and Chandrakant 
had done to the assailants, heaven alone knows. That a six-month old child 
should receive five injuries, some of which were on a vital part of the body is 
something which it is hard to understand. It is difficult to see what Balu Veer 
had done to invite the assault upon him. He was entrusted with the work of 
the grafting of mango-trees and he was only a temporary servant. Between 
the attacks on these six persons and the attack on Bhagya Manjrekar the 
number of injuries totals 78. This is a crime which words cannot describe 
adequately. At the same time, the approach to the consideration of the evid- 
ence in the case should be dispassionate and free from prejudice. It would 
not be right to inflict death penalties upon a number of persons merely 
six persons have been killed. It, certamly, is not a case of mathematical 
equation. Nobody would suggest that for one murder there ought to be a 
penalty of a sentence of death passed on one person. It must depend upon 
the facts of each case, and if, in this case, evidence was forthcoming to show 
who were the persons who actually assaulted the six persons, it would have 
been possible to consider the case upon a different footing. As the record 
stands, there is nothing to distinguish between the cases of accused Nos. 1 and 
2 and the cases of accused Nos. 10 and 11, save that accused No. 11 was armed 
with a weapon and he has admitted that he had assaulted Bhagya Manjrekar, 
whose evidence was that accused No. 10 also assaulted him. There is, how- 
ever, a good deal of authority to show that in proper cases the Court should 
discriminate and that is probably for the reason that although a sentence may 
be logical, it may not be proper. The discrimination is based upon the ground 
of the assailants having taken a major part or a minor part and in that pro- 
ceas of reasoning, a sense of propriety is involved. 

The learned Government Pleader has urged, not without justification, that 
looking to the number of murders and looking further tœ the circumstances in 
which the murders are committed, the extreme penalty should be imposed in this 
case. I do not say that the submission is not correct. But if one were to accept 
this submission, one will have to disregard a whole series of cases in which the 
principle of discrimination has been recognised. On the other hand, Mr. Samarth 
appearing for the accused says that in this case Justice should be tempered. with 
mercy. He says that we should take into consideration the circumstances prevail- 
ing at the time of the commission of the offence. He also says that we should take 
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into consideration the plight and the predicament of the people residing in the 
Maharwada. In substance, his contention ig that the Mahars or Harijans were 
suffering from social disabilities and we should keep this circumstance in 
mind. As a pare argument, I must reject it. Persons suffering from social 
disabilities and living in difficult conditions should not commit the sort of 
crime which has been committed in this case. It is true that the survey mea- 
surement was unfavourable to the Mahars or Harijans. It is true that some 
of them thought that the introduction of a Gram Panchayat was not beneficial 
to them. But, surely, that is hardly a reason for forming a criminal con- 
spiracy and to carry out the object of the conspiracy in the manner as shown 
in this case. At the same time, we shall have to consider the question dis- 
passionately and we must come to a just decision in this case. As we have 
come to the conclusion that accused Nos. 1, 2, 9, 10, 11 and 12 were all mem- 
bers of the criminal conspiracy to commit the murders of Dattatraya Joshi 
and the members of his family and the object of the conspiracy has béen car- 
ried out, we must not overlook the fact that the evidence as to the actual 
crime i.e. who assaulted whom is wanting in this case, and if that evidence ig 
lacking, we must go by the record as it is and we would not be justified in re- 
constructing the record. That the Court must discriminate in such a case is 
established by a series of authorities. The earliest case is Queen-Empress v. 
Basvanta.! That case was decided as long ago as 1900. It was a case of 
murder and the trial Court had, itt appears, awarded death sentences to five 
persons, and in reference to this topic, Mr. Justice Fulton observed as 
follows (p. 175): 

“The murder was cruel and deliberate. All who took part in it might justly be 
condemned to die. But as usual in cases where many prisoners are involved, we hesitate 
to confirm so many sentences and try to discriminate.” 


In the result, this Court dismissed the appeals of accused Nos. 3 and 4 and 
confirmed the sentences of death passed upon them and in the case of three 
other prisoners the sentence was reduced to one of transportation for life. 
The learned Government Pleader relies upon a decision reported in Rishideo v. 
State of Uttar Pradesh.2 That was a case under s. 302 read with s. 34, and 
at p. 338, it is observed: 

“Sr? Umrigar somewhat fervently appealed before us to consider the propriety of 

inflicting the extreme penalty of law on the appellant It is true that the appellant 
did not inflict any blow on the deceased but he shared the common intention to kill 
him end actually participated in the criminal act by being present on the spot armed 
with his ‘lathi’ In the eye of the law, therefore, he is as much guilty of the whole 
criminal act as was his brother Ram Lochan who actually dealt the fatal blow on the 
sleeping man.” 
In the result, the sentence of death was maintamed upon the appellant. 
This certainly supports the contention of the learned Government Pleader, 
but there is an earlier decision of the Supreme Court reported in Dalip Singh 
v. The State of Punjab? and at p. 539 this is what their Lordships say: 

“None of these elements is present here. This is a cease in which no one has been 
convicted for his own act but is being held vicariously responsible for the act of another 
or others. In cases where the facts are more fully known and it is possible to deter- 
mine who inflicted blows which were fatal and who took ® lesser part, it is a sound 
exercise of judicial discretion to discriminate in the matter of punishment. It is an 
equally sound exercise of judicial discretion to refrain from sentencing all to death when 
it is evident that some would not bave been if the facts had been more fully known 
and tt bad been possible to determine, for example, who hit on the head or who only 
an a thumb or an ankle; and when there are no means of determining who dealt the 
fatal blow, a judicial mind can legitimately decide to award the lesser penalty in all 
the cases.” ° : 


1 (1900) I. L. R. 25 Bom. 168, 8.o. 2 Bom. 2 ne AL R. 8.C. 881. 
761. 


C. ` 
3 [19053] 8. Q. 532. 
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This is a dicta of the Supreme Court and we are bound by it. It may’ be 
that we would seem to be in an embarrassing position. But we believe that 
if we are to come to 4 just decision in this case, we would be right in follow- 
ing the principle laid down in this case. This is not to suggest that we do not 
want to follow the case reported in &tshideo v. State of Uttar Pradesh, but 
we think we should apply the principle laid down in Dalip Singh’s case to the 
facts of this case. It is obvious that we are as much bound by the first case 
as by the second. The learned Government Pleader contends that this is a 
case of criminal conspiracy and there is no scope for making a discrimination 
in awarding sentences. Perhaps, the learned Government Pleader is right, but 
we have a case decided by this Court in Emperor v. Shaft Ahmed’ on 
May 28, 1925, which is otherwise known as ‘‘Bawla Murder Case” in which 
there was a charge of criminal conspiracy, and Mr. Justice Crump in award- 
ing sentences upon the several accused persons considered the principle of 
discrimination as being a sound principle. With respect, we would follow this 
principle. That even in a case of criminal conspiracy a discrimination should 
be made is also suggested by a decision of the Calcutta High Court m Bina- 
yendra Chandra Pande v. Hmperor,= and if the true principle is that a Court 
should discriminate when circumstances justify such a discrimination, we fail 
to see how in the case of a criminal conspiracy a different prmciple should 
apply from the principle in any other case. If the principle of discrimination 
is right, it is, and it should be, right in all cases. We, therefore, think that 
in this case we should discriminate and that takes me to the consideration of 
the confirmation case. 

The learned Sessions Judge has given the sentence of death each to accused 
No. 10 and accused No. 11. The reasons in support of this view are stated 
in para. 155 of his judgment. This is what he says: 

“In the present case there are six murders including that of a child of six months 
and it cannot be gainsaid that the crime is cruel and calculated, repugnant and repul- 
sive, scandalous and scurrilous. It is in evidence that accused Nos. 10 and 11 purchased 
knives at Bombay sometime before the offence and along with some other offenders 
they came like friends right from Bombay to Chafe, with the deliberate intention of 
murdering Dattatraya Joshi and his family members, that in furtherance of that com- 
mon intention the present outrageously truculent crime wes perpetrated and phat ac- 
cused Nos. 10 and 11 partictpated in the present crime and actually stabbed Bhagya 
Manjrekar. In such circumstances the ends of justice peremptorily demand that accused 
Nos. 10 and 11 should be sentenced to death.” 


Even if this is a fair estimate of the evidence against accused Nos. 10 and 11, 
it is, we think, less than just to them. On their confessional statements there 
ean be no doubt that they were present. On the confessional statement of 
accused No. 11 there can be no doubt that he was armed with a weapon. But 
need we go further and say, as was suggested accused No. 11 in his confes- 
gional statement, that accused Nos. 9, 12 and B a committed the murders? 
For this, there is no independent evidence. The case of accused Nos. 10 and 
11 would, therefore, appear to be no better than upon the basis of vicarious 
liability and the case could not, therefore, be distinguishable from the case 
of accused Nos. 1 and 2, with this difference that accused Nos. 1 and 2 were 
not armed, but were present and accused Nos. 10 and 11 were present and 
are shown to have assautted Bhagya Manjrekar, And the learned Government 
Pleader was right, we think, when he suggested that if accused Nos. 10 and 11 
could be sentenced to death, there is no reason why accused Nos. 1 and 2 
should not be sentenced to death. But we think that if the true principle is a 
principle of discrimination, then we should discriminate and we would not be 
justified in holding, in the absence of evidence, that accused Nos. 10 and 11 
also took part in the assaults made upon Dattatraya, his mother Radhabai, 
his wife Sulochanabai, his daughter Shalini, his’son Chandrakant and his servant 
Balu Veer. Looking to the number of murders and to the number of inju- 


1 (1925) 81 Bom. L. R. 515. 2 (1036) L L. R. 68 Cel 920.  ' 
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ries, it is probable’ that they may have taken part and done something more. 
The question of sentence in a case of murder has almost always presented to 
Courts a certain amount of difficulty and while Judges ought to administer 
the law as they find it and not as they wish it to be, one must not hesitate to 
Impose the extreme penalty of law. But if circumstances arise where the 
principle of discrimination should apply, I think the Courts ought not to hesi- 
tate also to apply the principle merely because the murders are deliberate, 
eruel and cold-blooded. We think, therefore, that the principle of discrimi- 
nation should apply to this case and we would also apply it to the case of 
accused Nos. 10 and 11. This means that we must set aside the sentence of 
death passed upon accused Nos. 10 and 11 and impose upon each of them the 
sentence of imprisonment for life. As regards accused Nos. 9 and 12, as we 
are holding that they were members of the criminal conspiracy and as we are 
also holding that they were members of the unlawful assembly, the common 
object of which was to commit the murders, we m consistently with the 
above view, impose upon each of them also a sentence of imprisonment for life. 
[The rest of the judgment is not material to this report]. 


Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


PANDU ABA CHOUGULE v. LAXMAN DHONDI PATIL* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 63, 64, 89(2) (b) 
—Defendant owner agreeing to sell land to plaintiffs and then selling it to third parties 
—Suit by plaintifs against defendant for specific performance of agreement to sell 
land—Act made applicable to lend pending suit—Whether Court can pass decree for 
specific performance of agreement—Applicabllity of ss. 63 and 64—Whether s. 89 

(29(b) (i) and (il) could be available to plaintiffs. 


Defendant No. 1, who owned certain land in the former Kolhapur State, agreed to 
sell tt to the plaintiffs by an agreement dated December 19, 1945. On January 30, 
1946, defendant No. 1 sold the land to defendants Nos. 2 to 5. Plaintiffs then filed a 
suit on February 19, 1946, against the defendants for a decree for specific performance 
af the agreement to sell the land, alleging inter ala that defendants Nos. 2 to 5 bad 
notice of the agreement of sale. During the pendency of the suit the Kolhapur State 
merged with the Indian Union and the Bombay Tenancy and Agricultural Lands Act, 
1948, was made applicable to the former Kolhapur State territory on May 1, 1949. 
The defendants urged that as the Act was made applicable to the land in dispute, the 
Court could not pass a decree for specific performance in contravention of the terms of 
ss. 63 and 64 of the Act. The plaintiffs on the other hand contended that as. 63 and . 
64 did not apply to the sutt in view of the provisions contained in s. 89(2) of the Act:— 
Held, that a sale m contravention of ss. 63 and 64 of the Act being vold, an agree- 
ment to sell property, whieh if carried out would resul in a sale, did not give rise 
to any liability to sell property enforceable at law, and 

that as the plaintiffs had no right to clatm specific performance of the agreement 
to sell the land, s. $9(2)(b)(4) of the Act did not avall the plaintiffs, and in the absence 
of the right to claim specific performance the mere continuance of the legal proceed- 
ing ox H the Act had not been passed, did not compel the Court to ignore the provi- 
sions of sa. 63 and 64, if at the date when the decree is passed those provisions are in 
force. i . ’ 


*Deoided, February 34, 1956. First Desai, Civil Judge, Senior Division, Kolhapur 
oided, SO. Aom ihe decision of V. 8. in Special Civil Suit No. 191 of 1949. 
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Rajasab Imamsab v. Hartshchandra; Prithtira] Chunilal v. Hari Ganesh and Umåj 
Mahadu v. Vishnu: Guna Bharati’ distinguished. - g 
Appa Ganpat v. K. B. Wassoodew t Bhima Balu v. Basangouda, Vithal Yeshwantrao 
Kale v. Bhausaheb Shripatrao.Kale’ avd Bhausaheb Shripatrao.Kale v. Vithal 
Yeshwantrao Kale,’ referred to. l : 
The, facts appear sufficiently in the Judgment. ` 
K. 8. Doundkar, for the ap ) 


pellants. 
8. A. Desai, with N. V. Phadke and P. T. Patil, for respondents Nos. 1 and 2. 
M. V. Paranjape, for respondent No. 8. 


* 


SHAH J. Survey No. 47 of Shiware Taluka, Shahuwadi, in the former. 
Kolhapur State originally belonged to Ramachandra Balvant Shirolkar, who 
will ie ae be referred to as defendant No. 1. Defendant No. 1 agreed to 
sell the land for Rs. 6,300 to the plaintiffs by agreement, dated December 10, 
1945. The plaintiffs paid Re. 800 as earnest and agreed to pay ‘the balance 
within a month from the date of the agreement. On January 30, 1946, defen- 
dant No. 1 sold the land for Ra. 6,000 to defendants Nos. 2 to 5. The plaintiffs 
then filed Special Civil Suit No. 1 of 1946 in the Court of Shrimant Himmat 
Bahadur, F. C. Sub-Judge, against defendants Nos. 1 to 5 for a decree for 
specific performance of the agreement. The plaintiffs alleged that they had 
offered to pay the balance due by them within the time stipulated but defend- 
ant No. 1 refused to accept the same and that defendant No. 1 sold the pro- 
perty to defendants Nos. 2 to 5 who had notice of the agreement of sale- The 
learned trial Judge held that defendants Nos. 2 to 5 were not ‘‘bona fide pur- 
chasers without notice of the agreement, dated 10th December, 1945,’’ that 
the balance of the consideration of Rs. 6,000 payable by the plaintiffs to de- 
fendant No. 1 under that agreement was not payable at Kolhapur and the 
plaintiffs did not fail to pay the amount within the stipulated period and 
thet the plaintiffs were entitled to enforce specific performance of the agree- 
ment. On July 26, 1950, the learned Civil Judge, Senior’ Division, at Kolha- 
pur, passed a decree for specific performance of the agreement oe defend- 
ant No.1 and’ also passed a decree in ejectment against defendants Nos. 
1 to 5. Against that decree defendants Nos. 2 to 5 have appealed to this Qourt. 

The suit was originally filed on February 19, 1946, in the Court of Shrimant 
Himmat Bahadur. During the pendency of the suit the Kolhapur State 
merged with the Indian Union and the jurisdiction exercised by the 
` Court of Shrimant Himmat Bahadur devolved upon the Court of the Civil 
Judge, Senior Division, Kolhapur. The suit was then re-numbered as suit No. 
191 of 1949 and was tried by the Civil Judge, Senior Division. The Bombay 
Tenancy and Agricultural Lands Act, 1948, was made applicable to the former 
Kolhapur State territory as from May 1, 1949. It was contended before the 
learned trial Judge that the Bombay Tenancy and Agricultural Lands Act 
having been made applicable to-the land in dispute, a. decree for specific per- 
formance of the agreement could not be passed in view of the provisions of ss. 
' 68 and 64 of that Act. The learned trial Judge was of the opinion, having 
regard to s. 89(2)(b)(#) of the Act, that the rights acquired by the plaintiffs 
under the agreement as also the jurisdiction of the civil Court to decide the 
suit were preserved notwithstanding the enactment of the Bombay Tenancy 
and Agricultural Lands Act. It was also contended before the learned trial 
Judge that defendant No. 2 was a protected tenant of the suit land and was 
entitled to apply to the Tenancy Court for a declaration that he could not be 


1 (1954) 56 Bom. L. R. 638. 6 (1954) 56 Bom. L. R. 520, F.B. 
2 ER ee 1076. ounie 6 ier secs Oo tans ca of hay 
8 (1955) Second A No. 1 o , decided by Shah J., an 5 nrep.). 

: 5) . ea and Vyas JJ., 7 (1055) Letters Patent No. 24 of 


decided Ga 
on J 33, 1085 (Unrep) 1958, decided by ae and Vyas JJ., 
4 REA 56 Bom. L. R. 517. on July #7, 1055 (Onrep.). : 
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evicted in exesution of a decree of the civil Court. The plaintiffs conceded that’ 
liberty in that behalf may be reserved in the ee. The learned Judge, there- 
fore, by his decree provided that if defendant No. 2 made an application to the 
Tenancy Court poncerned that he was not liable to be evicted from the suit land, 
the plaintiffs will not execute the decree for possession against him pending 
of the application and in a manner inconsistent with the final result 
of the application. 2 
In this appeal filed by defendants Nos. 2 to 5 only one contention is ad- 
vanced in support of the appeal. It is urged that since the application of the 
Bombay Tenancy and Agricultural Lands Act to the land in dispute the Court 
could not pass a decree for specific performance in contravention of the terma 
of ss. 68 and 64 of the Act. In our view, that contention must prevail. 
Section 63 of the Bombay Tenancy and Agricultural Lands Act, which save 
as provided in the Act renders void all sales, gifts, exchanges or lease of any 
land or interest therein in favour of a person who is a non-agriculturist, pre- 
vents the civil Court from passing a decree for specific ormance of the 
agreement to sell in favour of a non-agriculturist. Section 64(3) of the Act 
declares all sales in contravention of s. 64 void, and the Court cannot pass a 
decree for specific performance which infringes that provision. Section 64 
prescribes the procedure to be followed by a landlord who intends to sell agri- 
cultural land. The section also sets out the sequence of classes of agriculturists 
to whom the land must be offered for purchase and at the price fixed by the 
Tribunal appointed in that behalf. It is provided by subs. (3) that ‘‘any 
gale made in contravention of this section shall be void.’’ A sale in contraven- 
tion of ss- 63 and 64 must be regarded as void whether it is in pursuance of a 
decree passed by the civil Court or in fulfilment: of an obligation under an 
agreement, Section 68 in terms provides that a sale (including a sale in exe- 
cution of a decree of a civil Court) in favour of a non-agriculturist shall be 
invalid. If, therefore, the sale takes place in contravention of the provisions 
of s. 68 or s. 64 of the Act even in pursuance of a decree of a civil Court, that 
must, in view of the provisions of the Act,-be regarded as void and such a 
sale confers no title upon the purchaser. A sale in contravention of ss. 63 
and 64 being void, an agreament to sell property, which if carried out would 
result jn a sale, does not give rise to any liability to sell property enforceable 
at law. l 
But, Mre 8S. A. Desai, on behalf of the plaintiffs, contended that sm 63 and 


64 of the Act do not apply to this guit in view of sub-s. (2) of s. 89. That, 


sub-section, in so far as it is material, provides: 

“But nothing in this Act or any repeal effected thereby... : 

(b) shall gave as expressly provided in this Act, affect or be deemed to affect, (1) any 
right, title, interest, obligation or liability already acquired, accrued or incurred before 
the commencement of this Act, or (li) any legal proceeding or remedy in respect of any 
such right, title, interest, obligation or liability or anything done or suffered before the 
commencement of this Act, and any such proceedings shall be continued and disposed of, 
as tf this Act was not passed.” 

Mr. Desai contended that the right to obtain specific performance and 
the liability to sell property became enforceable against defendant No. 
1 before the Act was made applicable to the area and the provisions 
of the Bombay Tenancy and Agricultural Lands* Act could not deprive 
the plaintiffs of their right to claim specific performance of the agreement. 
Mr. Desai also urged that in any event the legal proceeding for enforcement of 
the right in favour of the plaintiffs and for enforcement of the obligation under- 
taken by defendant No. 1 to sell the property to the plaintiffs having arisen be- 
fore the date on which the Act was made applicable to the land in dispute, the 
suit had to be decided in the light of the law unaffected by the provisions of 
the Bombay Tenancy.-and -Agricultural Lands Act. : 

The argument of Mr. Desai proceeds on the assumption that under af. ag~ 
reement of sale of land a papty acquires--a right to claim that the land shall be 

LB—11. 
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conveyed to him in pursuance of the agreement. Normally where a breach of 
coniract by a party thereto is committed, the liability of the defaulting party 
is to pay damages. It is true that in exercise of its equitable jurisdiction the 
Court may decree specific performance of the agreement and gompel the de- 
faulting party to carry out the agreement specifically and compel him to con- 
vey the land. But there is no right in a litigant to obtain specific performance 
of an agreement. His right is a right to institute an action which may ultimate- 
ly result in fixing liability for damages or to render specific performance. If the 
plaintiffs have no right to claim specific performance, it is difficult to appre- 
ciate how cl (b)(+) of subs. (2) of s. 89 can avail the plaintiffs. For the 
same reasons even though the proceedings instituted before the date on which 
the Act is applied have to be continued by the Court as if the provisions of 
the Act had not been passed, what is protected is the legal proceeding in res- 
pect of the right to file an action for breach of contract and nothing more. In- 
disputably a legal proceeding or remedy in respect of a right, title, interest, obli- 
gation or liability which has been suffered before the commencement of the Act 
has to be proceeded with and continued and disposed of as if the Act had not 
been passed. But there being no right m a person to claim specific perfor- 
mance, the mere continuance of the legal proceeding as if the Act had not been 
passed does not, in our judgment, compel the Court to ignore the provisions 
of sa. 63 and 64 of the Bombay Tenancy and Agricultural Lands Act if, at 
the date when the decree is being passed, those provisions are in force. 


We may now refer to the cases which were cited at the Bar. In Appa Gan- 
pat v. K. B. Wassoodew’ an agreement to sell argicuitural land was 
entered into on December 17, 1948. Thereafter the Bombay Tenancy and 
Agricultural Lands Act was applied to the area in which the land was 
situate on December 28, 1948, and on April 20, 1949, a registered deed selling 
the land was executed. The tenant of the vendor did not deliver possession 
of the property. The vendee then called upon the tenant to deliver possession, 
and on his failure to do go, an application was filed under the Bombay Tenancy 
and Agricultural Lands Act, 1948, in the Court of the Mamlatdar to recover 
possession of the land. In that case it was held that the sale having taken 
place after the Bombay Tenancy and Agricultural Lands Act was applied, the 
sale was in contravention of s. 64 of the Bombay Tenancy and Agricgltural 
Lands Act and was not saved by s. 89(2) even though the agreement gell 
was executed prior to the coming mto operation of the Act. The ‘learned 
Chief Justice in delivering the judgment of the Court pointed out that the 
only right which the vendee had when he entered into a contract to 
gell was a ‘‘right of action’’ and that the vendee had a right to file a suit for 
specific performance if the contract was not completed by the vendor, but specific 
performance being a ‘discretionary remedy’, ‘the Court was not bound to grant 
specific performance to the vendee’ and, therefore, the right that the vendee had 
‘was not a right to obtain a sale-deed but a right to file a suit in which the proper 
relief would have been granted by the Court.’ The learned Chief Justice then 
observed (p. 519): 


“...Though tt is perfectly correct that the contract when it was entered into on 
December 17, 1948, was valid, the Legislature made the performance of it void; and, there- 
fore, to a suit for specific performance the answer that could have been properly given by 
the vendee would have beef that he could not perform the contract because the per- 
formance of it was rendered void by the Legislature. Further s. 64, sub-s. (3), is un- 
equivocal in the expression used by the Legislature, and any sale made subsequent to 
the passing of the Act has been rendered vold. If we were to accept the contention of 
Mr. Parulekar on behalf of the petitioners, we would be importing into the section 
something which the Legislature has not thought fit to introduce. Sub-section (3) in 
that case would read that any sale made in contravention is void, excepting such sales 
in respect of which an agreement of sale has been entered into before the Act was 
passed.” 


1 (1953) 56 Bom. L. R. $17. 
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Ft is clear from those observations that in adjudicating upon the validity of 
the sale in the light of the Bombay Tenancy and Agricultural Lands Act, the 
Court had to apply the’ law prevailing not at the date when the ent was 
entered into butat the date on which the sale-deed was executed. It is also clear 
from the Judgment thatthe breach of an agreement to sell immoveable property 
gives rise to a right of action and not to a right to obtain a sale-deed. By parity 
of reasoning the right of action must be held protected by s. 89(2)(b)(#), but 
there bemg no right to obtain specific performance before the date of the Act, 
the protection cannot exclude the applicability of sa. 63 and 64 to a suit for spe- 
cific performance of an agreement to sell land when at the date of the sears he 
Act is in force. 

This Judgment was approved in a full bench judgment in Bhima Balu 
v. Basangouda'. In that case the agreement to sell was entered into on 
October 12, 1948, and the sale-deed was executed on January 6, 1949, and the 
Bombay Tenancy and Agricultural Lands Act was brought into operatior in this 
area on December 28, 1948, and it was held that the sale was void. 

It is true that in neither of these two cases there was a suit filed before the 
date on which the Act applied for specific performance. The vendor voluntarily 
earried out his obligation and executed the sale-deed but, in our judgment, there 
is no difference in principle between that class of cases and the class of cases 
where after the agreement is entered into the vendor fails to carry out his ob- 
ligation and he has to be compelled by order of the Court to sell the land. 

In Vithal Yeshwantrao Kale v. Bhausaheb Shripatrao Kale? there was an 
agreement to sell agricultural land dated December 17, 1948, and the defendant 
having failed to execute a conveyance, a suit was filed for specific performance 
of the agreement on March 7, 1949. The trial Court decreed the plaintiff’s 
suit and that decree was confirmed in appeal to the District Court. In Second 
Appeal it was held that if the decree passed by the Courts below for specific per- 
formance were to be carried out, there would result a sale of the land in suit in 
favour of the plaintiffs who were non-agriculturists, and such a sale being pro- 
hibited by law, this Court will not confirm the decree, for ‘‘to do so would be to 
permit something to be done which was expressly prohibited by statute.’’ It was 
then observed : 

“A Court will not normally pass a decree which would be either futile or which 

would permit a thing to be done under tts force which is illegal In the circumstances 
the Court will not pass a decree for specific performance of the agreement to sell the 
Jand.” ; 
The decree passed by me in Vithal Yeshwantrao Kale v. Bhausaheb Shripatrao 
Kale was confirmed in Bhausaheb Shripatrao Kale v. Vithal Yeshwatrao Kales 
by Mr. Justico Gajendragadkar and my learned brother. The jadgment of the 
Court in that case was delivered by Mr. Justico Gajendragadkar who observed 
that ‘‘the right which is protected under s. 89(2) is a right which is independent 
of the sale’’ and, therefore, it could not be regarded as protected by reason of the 
provision contained in s. 89 of the Act. 

Mr. Desai, who appears on behalf of the plaintiffs, has sought to support the 
decree of the Courts below by relying upon certain decisions in which the view 
has been taken that to suits instituted before the date on which the Bombay 
Tenancy and Agricultural Lands Act of 1948 was brought into operation 
the provisions of that Act by virtue of s. 89(2) doenot apply. In Rajesabd 
Imamsab v. Harishchandra* it was held that a decree passed in a suit which 
was instituted before the date on which the Bombay Tenancy and Agricultural 
Lands Act was enactef can be executed by the civil Court notwithstanding the 
provision of s. 29 of the Act. That view was confirmed in Prithviray Chumlal 


v. Hart Ganesh.® 
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These cases, in our judgment, have no application to the facta of the preadnt 
case. Those cases fell expressly within the terms of s. 89(2) (b) (#) of the Act. 
The legal proceeding in respect of the right, title, interest, obligation or liability 
already acquired, accrued, or incurred before the date on whieh the Act was 
enacted had to be déalt with in the light of the law prevailing before the Act 
came into operation. If a tenancy was terminated or a right had accrued mm 
favour of the plaintiffs to obtain possession, the enforcement of the right by 
execution of a decree of the civil Court could not be prevented by relying upon 
the provisions of the Bombay Tenancy and Agricultural Lands ‘Act, but, as we 
have already pointed out, in a suit in which the cause of action is founded on a 
breach of contract to sell land, the plaintiff cannot claim a decree for specific 
performance as a matter of right. No such right having been conferred upon 
the litigant, it cannot be regarded as preserved either by thie provision of cl. (b) 
(¢) or (w) of s. 89(2). The two cases which have been relied upon have, there- 
fore, no application to the facta of the present case. 

Reliance was also sought to be placed upon a judgment of this Court in Umaji 
Mahadu v. Vishnu Gunaji Bharat.’ That was a case in which in a suit in- 
stituted on March'17, 1947, for specific performance of an agreement of sale of 
agricultural land a decree was passed on June 80, 1950, and that decree was 
sought to be executed. In execution it was contended by the judgment-debtor 
that the decree could not be enforced in view of the provisions of s. 63 of the 
Bombay Tenancy and Agricultural Lands Act. Mr. Justice Gajendragadkar 
and my learned brother, who constituted’ the bench, held that the decree was 
Lable to be executed. It may be pointed out that the Court held in that case 
that the decree-holder was an agriculturist within the meaning of the Bombay 
Tenancy and Agricultural Lands Act and that there was no bar to the execution 
of the decree in his favour arising out of s. 63. Again it does not appear to have 
been contended before the Court that the decree sought to be executed was a 
nullity. It was urged that the decree could not be executed contrary to the pro- 
visions of the Bombay Tenancy and Agricultural Lands Act. In negativing 
that contention Mr. Justice Gajendragadkar who delivered the judgment of the 
Court observed that the suit clearly fell within the category of the apts 
instituted before the commencement of the Act and contemplated by s: 89(¢) 
(b) (%). He also observed that i 

“t the suit was instituted before the Act was applied, the suit had to be decided 
without referehce to the provisions contained in the Act. It is now well settled that an 
execution for the purpose of this Act is regarded as a continuation of the 
suit and the immunity from the application of the provisions of the Act which the sult 
enjoys continues to be enjoyed by an execution proceeding which merely purports to 
continue the suit.” l 
The observations made in that case can, in our judgment, have no application to 
a case where the Court is called upon to consider whether it will pass a decree 
in violation of the express provisions of ss. 63 and 64 of the Bombay Tenancy 
and Agricultural Lands Act. In Umaji Mahadu’s case the Court was called 
upon to consider whether it will execute a decree already passed and the validity 
of which was not challenged, whereas in this case we are called upon to consider 
whether the Court will pass a decree for specific performance contrary to the 


provisions of the Act. 


In our view, the Court below was in error in holding that ss. 63 and 64 of the 
Bombay Tenancy and Agricultural Lands Act must he ignored in deciding 
whether a decree for specific performance should be passed in favour of the 
plaintiffs. The questions whether defendant No. 2 was a tenant and whether the 
plaintiffs were agriculturists within the meaning of s. 63 of the Act have not 
been decided. -Unless the claim of the plaintiffs to be agriculturists and the de- 
‘fondant No. 2’s claim that he was a protected tenant be adjudicated upon m the 
light of the provisions of ss. 63 and 64, it will be impossible to adjust the rights 
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of the parties in this suit. Even if the Court holds that the plaintiffs are not 
entitled to a decree for specific performance, the Court will have to decide 
whether the plaintiffs are entitled to damages for breach of contract. The 
plaintiffs have, it is true, not claimed a decree for damages, but s. 19 of the Spe- 
cife Relief Act requires that the Court shall award damages to the plaintif if 
the breach of contract by the defendant is established and the Court is of the 
view that a decree for specific performance should not be passed in favour of 
the plaintiff’ The decree passed by the Court below will, therefore, be set 
aside and the case will be remanded to the trial Court. e direct that the 
trial Court do proceed to ascertain on evidence whether the plaintiffs are agri- 
culturists within the meaning of s. 63 of the Bombay Tenancy and Agricultural 
Lands Act and whether the agreement of sale in favour of the plaintiffs is 
valid. The learned trial Judge will also ascertain whether the sale m favour 
of the plaintiffs is in contravention of s. 64 of the Bombay Tenancy and Agri- 
cultural Lands Act. If the learned trial Judge is of the view that the agree- 
ment of sale is not capable of being specifically enforced, he will proceed to 
ascertain the amount of damages, if any, payable by defendant No. 1 to the 
plaintiffs. The cross objections filed by plaintiff No. 2 are dismissed. The costs 
of this appeal and the cross objections will be costs in the suit. Cross objections 
of respondent No. 8 dismissed. No order as to costs. 

Decree set aside. 


Before Mr. Justice Shah and Mr. Justice Patnitkar. 


NARAYAN DEJU PUTHRANI v. THE LABOUR APPELLATE 
TRIBUNAL.” 


Industrial Disputes (Amendment and Miscellaneous Provisions) Act (No. XXXVI of 1956), 
Sec. 33—Constitution of India, art. 227—Appeal lodged with Labour Appellate Tribunal 
and heard and disposed of by Tribunal before coming into operation of s. 33 and High 
Court after tts coming into operation quashing order of Tribunal under art. 227— 
High Court whether justified after quashing such order to direct Tribunal to re-hear 
appeal—_Whether such appeal can be heard by Tribunal as pending appeal under 
s..33(2) (a)—Whether expression “proceeding pending before the Appellate Tribunal” 
in s. 33(2) (a) mean proceeding not lawfully disposed of by Tribunal—Court by order 
refusing to grant adjournment—Whether High Court under art. 227 can interfere 
with such order. 


A registered Trade Union preferred an appeal against an award made by the Indus- 
trial Tribunal to the Labour. Appellate Tribunal under the Industrial Disputes (Ap- 
pellate Tribunal) Act, 1950. On April 27, 1956, a notice was sent by the office of the 
Lebour Appellate Tribunal to the Union informing them that the appeal was ready 
for hearing and would be set down for hearing at short notice. On May 2, 1956, 
another notice was sent to the Union intimating that the date fixed for hearing of the 
appeal was June 1, 1956. The Union received this notice in the afternoon of May 30, 
1956. On the date fixed for hearing the Joint Secretary of the Union appeared before 
the Labour Appellate Tribunal and informed the Tribunal that the Secretary of the 
Union who had prepared the case and was fully conversant with its facts was indis- 
posed and the counsel who had appeared before the Industrial Tribunal was also ill 
and as it was not possible’ to secure the services of armmther counsel and as the case 
could not be argued at such short notice, he requested the Tribunal to grant an 
adjournment to enable the Union to submit an effective argument in support of the 
appeal The counsel for the respondents to the appeal had no objection to a post- 
ponement of the hearing. The Tribunal rejected the application for adjournment 
and ordering the case to proceed, called upon the Joint Secretary to make his sub- 
missions. The Joint Secretary stated that he had “nothing to submit” in support of 
the appeal and thereupon the Tribunal without considering the merits dismissed the 
appeal. In an application filed in the High Court ‘under art. 227 of the Constitution 
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of India for setting aside the order of dismissal passed by the Tribunal, the question 
arose whether the High Court was justified in interfering with this order:— 

Held, that in the circumstances of the case as there was substantially no trial of the 
appeal and the appeal was disposed of by the Tribunal without a hearing, the Tribunal 
in disposing of the appeal without considering the merits had passed an order which 
it was incompetent to pass, and, therefore, the order passed by the Tribunal was 
liable to be corrected by the High Court in exercise of the powers under art 227 of 
the Constitution and it could quash the order, 

that in view of the provisions of the Industrial Disputes (Amendment and Migcel- 
laneous Provisions) Act, 1956, the High Court was unable to give any postttve direc- 
tion to the Tribunal to proceed with the hearing of the appeal because that Tribunal 
quæ these proceedings had ceased to exist, and 

that the power of the High Court to quash the order passed by the Tribunal in the 
proceeding brought before the High Court, was not affected by reason or extinctlon 
of the Tribunal: 

Hari Vishnu Kamath v. Syed Ahmad Ishaque and Others,’ applied. 

The question whether adjournment in a case before a Court should be granted to 
enable the party to make an effective representation is essentially one of discretion 
of the Court before which the proceeding is pending, and normally exercising juris- 
ee 
in interfering with an order passed by that Court refusing to grant an adjournment 

The fact that a proceeding is pending in the High Court against the order of the 
Appellate Tribunal in which jurisdiction under art. 227 of the Constitution of India 
is invoked, and in which, if the application is successful, an order quashing the ad- 
judication by the Appellate Tribunal may be passed, and if the Tribunal continued to 
exist, an order giving some appropriate direction may have been made, does not 
justify the High Court in passing an order directing the Tribunal to hear a proceed- 
ing which by s. 33(2) of the Industrial Disputes (Amendment and Miscellaneous 
Provisions) Act, 1956, it is incompetent to hear. 

The expression “proceeding pending before the Appellate Tribunal” in s. 33(2)(a) 
of the Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 1956, does 
not mean a “proceeding not lawfully disposed of by the Appellate Tribunal.” It is by 
the passing of a final order that a proceeding ceases to be pending before the Tribumal, 
and it is not postulated that the final order must be an order legally correct as well. 

Cases in which appeals or proceedings which were lodged with the Appellate Tri- 
bunal and were heard and disposed of before the date on which s. 33 of the Industrial 
Disputes (Amendment and Miscellaneous Provisions) Act, 1956, was brought into 
operation cannot be heard as if they were pending cases, merely because the High 
Court or the Supreme Court sets aside the orders of the Tribunal after that date. 


The facts appear in the Judgment. 


K. T. Sule, with Madan Phadms, for the petitioner. 

N. B. Vakil, Solicitor to the Government of India, for M. C. Setaluad, Attorney 
General of India, for opponent No. 1. 

H. M. Seervas, instructed by Crawford Bayley & Co., for opponent No. 2. 


SHAH J. The petitioner is an employee of M/s. Forbes Forbes Campbell 
& Co. Ltd., Bombay, which we will hereafter refer to as the company. The 
petitioner is the Joint Sefretary of the ‘‘Forbea, Forbés Campbell & Co., Ltd., 
and Allied Employees Union’’ which is a Trade Union registered under the 
Indian Trade Unions Act, 1926. The Industrial Tribuna] of Bombay in refe- 
rence No. 89 of 1955 made an award which concerned the Union. 
the award an appeal was preferred to the Labour Appellate Tribunal under the 
Industrial Disputes (Appellate ee can 1950. It is claimed that the 
appeal involved a question relating to a dispute about bonus in which 200 em- 
ployees of the company were interested. r the appeal was ready for 
aera a notice was sent on April 27, 1956, by the office of the Tribunal to the 
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Uhion informing them that the appeal was ready for hearing and will be set 
down for hearing at ‘short notice’. Another notice dated May 29, 1956, was seut 
to the Union intimating that the date fixed for hearing of the appeal before the 
Tribunal was Jane 1, 1956. This notice was received by the Union in the after- 
noon of May 30, 1956. Mr. Gavaskar, the Joint Secretary of the Union, ap- 
Secale .on the date fixed for hearing and informed the Tribunal that the 

cretary of the Union who had prepared the case and was fully conversant ' 
with the facts of the case was indisposed and the counsel who had appeared 
before the Industrial Tribunal was ill and it was not possible to secure the 
services of another counsel and that the case could not be argued at such 
short notice, and requested the Tribunal to grant an adjournment to enable 
the Union to submit an effective argument in support of the appeal. The 
Tribunal rejected the application observing that an application for adjourn 
ment made on the ground that the counsel who was conversant with the case was 
ill and was recovering from illness and was, therefore, unable to attend, could 
not be granted even if counsel appearing for the company had no objection 
to a postponement of the hearing. The Appellate Tribunal accordingly 
ordered that the hearing of the case must proceed and called upon the Joint 
Secretary to make his submissions. The Joint Secretary stated that he had 
‘nothing to submit’’ in support of the appeal. Thereupon, the Tribunal with- 
out considering the merits disposed of the appeal. On June 4, 1956, the Joint 
Secretary applied for an order for rehearing of the appeal and for granting 
an opportunity to the Union to place their case before the Tribunal. That 
application was also rejected by the Tribunal. They observed that notice had 
been given that the appeal will be posted for hearing at short notice, and if the 
appellants did not take steps to prosecute the appeal and the appeal was dis- 
missed, an application for rehearing could not be sustained. The Tribunal 
observed that the Joint Secretary of the Union was present in the Court and 
they were ‘‘quite prepared to assist him if he would have gone on with the ap- 
peal but he stated that he had nothing to submit’’. Against the order of dis- 
missal of the appeal and also aginst the order refusing to restore or rehear the 
appeal, an application has been filed m this Court under art. 227 of the Consti- 
tution. 

It ig urged by Mr. Sule that the notice of April 27, 1956, was vague and did 
not ahi te the probable date on which the appeal may be posted for hearing, 
and as the intimation given about the date of hearing in a complicated case 
was inadequate, the Appellate Tribunal should have adjourned the hearing of 
the appeal in order to enable the appellants to appear by a lawyer duly instruct- 
ed. Mr. Sule also argued that the Tribunal should have proceeded to decide the 
appeal on the merits instead of disposing of the appeal by the cryptic order 
‘dismi ”. Undoubtedly the question whether adjournment in a case before 
a Court should be granted to enable the party to make an effective representation 
is easentially one of discretion of the Court before which the proceeding is pend- 
ing, and normally exercising jurisdiction under art. 227 of the Constitution, this 
Court will not be justified in interfering with an order passed by that Court 
refusing to grant an adjournment. But in the present case, certain important 
circumstances have to be considered. As we have already stated, on April 27, 
1956, intimation was given that the appeal will be placed for hearing at short 
notice, but that was in our view hardly any intimatiom which could have enabled 
the Union to get ready for the hearing at less than 48 hours’ notice. It is stated 
at the Bar by Mr. Sule that the appeal raised complicated questions concerning 
a large number of émployees, and that statement is not challenged before us 
by counsel for the company. In our view, the Tribunal should have given some 
adequate notice to the parties to enable them to appear and effectively to argue 
the appeal. It is also to be noted that counsel appearing on behalf of the com- 
pany raised no objection against the request made by the Joint Secretary of the 
Union. The inadequacy of the notice and the inability of the Union to make 
an effective representation in support of the appeal was therefore accepted by 
counsel appearing on behalf of the company. It appears that the Joint Secre- 
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tary of the Union was not fully conversant with the nature of the-dispute and 
was unable to argue the appeal. Therefore, before the Tribunal the Union was 
not represented by any person duly instructed to proceed with the hearing of 
the appeal, and substantially there was no appearances on behalf of the Union. 
The Tribunal then would have been justified even if they thought that no case 
for adjournment was made out, m dismissing the appeal for non-prosecution 
‘ Instead of passing an order of dismissal. If the appeal was dismissed for non- 
prosecution, it would have been open to the Union to make an application 
under O. r. 19, Civil Procedure Code, for readmission of the appeal 
on the plea that for sufficient cause the appellants were prevented from ap- 
pearing when the appeal was called out for hearing. The Tribunal, however, 
did not pass an order disposing of the appeal for non-prosecution and also did 
not dispose of the appeal on the merits after considering the dispute on such 
materials as were placed before them in the memorandum of appeal and the 
judgment of the Industrial Tribunal and with such assistance as the counsel 
for the company may have been willing to render. 


We are, therefore, of the view that there has been substantially no trial of 
the appeal and the appeal has been disposed of by the Tribunal without a 
hearing. The Tribunal in disposing of the appeal without considering the 
merits has passed an order which it was incompetent to pass. We are of the 
view that in the circumstances interference under art. 227 of the Constitution is 
called for. Normally in such a case we might have passed an order setting aside 
the order of the Ap allate Tribunal and directed a hearing. But in view of the 
provisions of the industrial Disputes (Amendment and Miscellaneous Pro- 
visions) Act, 1956, we are unable to pass that order. By s. 33 of that Act, 
the Industrial Disputes (Appellate Tribunal) Act, IV of 1950, is repealed, and 
even if we quash the order passed by the Appellate Tribunal, we cannot give any 
direction to that Tribunal to proceed with the hearing of the appeal because 
the Tribunal has ceased to have jurisdiction to hear this dispute. By Act IV 
of 1950, for the first time a right of appeal was granted from the decisions of 
Industrial or Labour Tribunals and an Appellate Tribunal was constituted 
under s. 4 for hearing appeals against the awards or decisions of Industrial 
Tribunals in accordance with the provisions of that Act, and by s. 7 jurigdiction 
was conferred upon the Appellate Tribunal to deal with certain quest#ons in 
appeals which lay thereto from awards or decisions of Industrial Tribunals. 
By s. 80 of the Industrial Disputes (Amendment and Miscellaneous Provisions) 
Act, 1956, the Act, IV of 1950, has now been repealed, and with the repeal of 
that Act, authority of the Central Government to constitute Appellate Tribu- 
nals has also lapsed and all the Tribunals which have been constituted under 
the authority given to the Central Government must be deamed except as 
otherwise expressly provided to have become incompetent as from the date on 
which the Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 
1956, came into operation. By a notification issued by the Ministry of Labour, | 
Government of India, dated August 28, 1956, No. SRO/1985, the Central 
Government has appointed September 1, 1956, as the date on which s. 33 of the 
Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 1956, shell 
come inta force. Section 83 of that Act having come into force, the Industrial 
Disputes (Appellate Tribynal) Act stands repealed, and the Appellate Tribunal 
cannot, except to the limited extent permitted by subs. (2) of s. 33, exercise 
powers derived from that Act. Sub-section (2) of s. 33 nae provided in so far as 
it is material: — 

‘Notwithstanding such repeal— 

(a) If, immediately before the commencement of this sectian, there is any appeal 
or other proceeding pending before the Appellate Tribunal constituted under the said 
Act, the appeal or other proceeding shall be decided and disposed of by the Appellate 
lk cane ee a 

(b) ` 

(e) 
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and save as aforesaid, no appeal or other proceeding shall be entertained by the’ Appel- 
late Tribunal after the commencement of this section, and every decislon or order of 
the Appellate Tribunal, pronounced or made,. before or after the commencement of this 
section, shall be enforced in accordance with the provisions of the said Act.” 
It may be pertinent to note that s. 80 which constituted Industrial Tribunals 
under the Industrial Disputes Act, 1947, has not been repealed. Therefore 
the Industrial Tribunals continue to function but the Appellate Tribunal to 
which appeals lay from the awards or adjudications by those Tribunals has 
been abolished. By virtue of s. 88 only those appeals or other proceedings 
which are pending before the Appellate Tribunal can be heard and disposed 
of by that Tribunal after the repeal of Act IV of 1950. Evidently the Appellate 
Tribunal has disposed of the appeal in this case on June 1, 1956, and that Tribu- 
nal had no proceeding pending before it on September 1, 1956, which could be 
saved by sub-s. (2) of s. 83 of the Industrial Disputes (Amendment and Miscel- 
laneous Provisions) Act, 1956. The Appellate Tribunal not being seized on Sep- 
tember 1, 1956, of any appeal or other proceeding arising out of the dispute 
which has given rise to this application, in our judgment, that Tribunal will be 
incompetent to hear and dispose of the appeal even if we were to remand the case 
to the Tribunal It cannot be disputed that the Appellate Tribunal continues to 
exist but its powers are strictly circumscribed and can only be exercised in 
proceedings pending before it on the date on which the Act XXXVI of 1956 
came into operation and in rapa of no other matters. The fact that a pro- 
ceeding was pending in this Court against the order of the Appellate Tribu- 
nal in which jurisdiction under art. 227 of the Constitution is invoked, and 
in which, if the application is successful, an order quashing the adjudication 
by the Appellate Tribunal may be passed, and if the Tribunal continued to 
exist, an order giving some ri direction may have been made, does 
not in our view justify this A L ee eri oro Er ee thp- Mbi 
to hear a proceeding which by s. 83, sub-s. (4) it is incompetent to hear. The 
power of Appellate Tribunal since September 1, 1956, survives only in res- 
pect of appeals and proceeding before it immediately before the date on which 
s. 33 comes into operation. In our view, the expreasion ‘‘appeal or other pro- 
ceeding pending before the Tribunal’’ does not include any appeal or proceeding 
which anay become pending if an order of remand is passed by this Court after 
September 1, 1958. 

e.are unable to accept the contention of counsel for the Union that the 
expression ‘“‘proceeding pending before the Appellate Tribunal’’ means, a 
“proceeding not lawfully re ie of by the Appellate Tribunal’’. When the 
Appellate Tribunal- passes a order in any proceeding or appeal, it ceases 
to be pending before the Tribunal. It is by the passing of a order that 
a proceeding ceases to be pending before the Tribunal, and it is not postulated 
that the final order must be an order legally correct as well. To assume, as 
the learned counsel for the Union asks us to assume, that a proceeding remains 
pending before the Appellate Tribunal till a correct order is passed therein, 
would in effect extend the meaning of the expression “‘pending”’ in s. 33(4) 
of Act XXXVI of 1956 so as to cover certain cases which have already been 
disposed of, and we see nothing in the context or in the expressions used 
by the Legislature which justifies us in making that assumption. 

It was urged also that the power of the Tribunal*is only restricted by the 
last clause of subs. (2) in that the Tribunal is prevented from entertaining a 
fresh appeal or proceeding after s. 83 is brought into operation, and as a corollary 
to the argument it is urged that this being an appeal which had been filed 
before s. 88 was brought into operation, the appeal must be deemed to be pending 
before the Appellate Tribunal. But sub-s. (2) consists substantially of two 


(i) The Appellate Tribunal is frrohibited from entertaining any appeal or proceed- 
ing after the commencement of the Act; but 

(4) The Tribunal will dispose of certain limited classes of cases pending immediately 
before the commencement of the section. © 
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It is, in our view, impossible to infer from this provision that the Legislature 
intended that cases in which appeals or proceedings which were lodged with 
the Appellate Tribunal and were heard and disposed of before the date on 
which the section was brought into operation were to be heard’as if they were 
pending cases, merely because this Court or the Supreme Court sets aside the 
orders of the Tribunal after that date. The powers of the Tribunal cannot, in 
our Judgment, be enlarged by assuming that a proceeding which is pending in 
the High Court or the Supreme Court is pending before the Tribunal. 

It was also urged that in giving a literal interpretation to the word ‘‘pend- 
ing’’ before the Appellate Tribunal, we would in substance be restricting the 
power of the High Court to entertain appeals or proceedings against the orders 
of the Appellate Tribunal and that such a result could not have been intended 
by the Legislature. In our view there is no substance in that contention also. 
There jg nothing in the Industrial Disputes (Amendment and Miscellaneous 
Provisions) Act which directly or indirectly operates to restrict the powers of 
the High Court. The jurisdiction conferred upon the High Court by arts, 226 
and 227 of the Constitution is not sought to be restricted. By a legialative 
process inconsistent with the Constitution the powers of the High Court to enter- 
tain applications under arts. 226 and 227 of the Constitution cannot be res- 
tricted: but the restriction of the powers and functions of a Subordinate 
Tribunal does not result in curtailment of the powers of this Court un- 
der arts. 226 and 227 of the Constitution. The Legislature has, it is true 
severely restricted the powers of the Appellate Tribunal, but the powers of 
this Court to issue writs or to exercise superintendence under art. 227 are no 
less in their amplitude since the amendment. This Court was before Septem- 
ber 1, 1956, competent to entertain an application against orders passed by 
the Appellate Tribunal and even after September 1, 1956, this Court remains 
competent to entertain applications against orders which the Appellate 
Tribunal may pass in exercise of its circumscribed jurisdiction. The fact that 
the Tribunal’s authority is restricted to certain classes of cases does not, in 
our judgment, affect the jurisdiction of this Court. We are, therefore, unable 
to hold that the power of the High Court is sought to be restricted in a manner 
inconsistent with the provisions of the Constitution. 

In our view the order passed by the Appellate Tribunal is for reasonseherein- 
before set out liable to be corrected in exercise of the powers under art. 227 of 
the Constitution, and we are, therefore, justified in quashing that order. But 
we are unable to give a positive direction to the Appellate Tribunal, because that 
Tribunal quas these proceedings does not exist. We may point out that our power 
to quash the order passed in this proceeding which has been brought before us 
is not affected by reason of extinction of the Tribunal. That is clear from the 
observations made by their Lordships of the Supreme Court in Han Vishnu 
Kamath v. Syed Ahmad Ishaque and Others.’ Those remarks were made in the 
context of an application under art. 226 of the Constitution, but in our judgment 
they apply with equal force when we are called upon to exercise our powers 
under art. 227 of the Constitution. On the view taken by us, we quash the order 
passed on June 1, 1956, by the Labour Appellate Tribunal. Having regard to 
the circumstances there will be no order as to costa. 

. Order accordingly. 
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Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


JANARDAN BHAWANJI TARALKAR v. THE DEPUTY COMMISSIONER, 
AMRAVATL"™ 

Central Provinces and Berar Panchayats Act (I of 1947), Sec. 14(b-1)—Central Provinces 
and Berar General Clauses Act (I of 1914), Sec. 2(29)—Cattle pound Moharrir 
appointed by Janapada Sabha and remunerated by payment of commission— 
Moharrir requtred to attend to his duties at stated hours and whenever called upon 
to attend—Whether Moharrir a servant or commission agent—Janapada Sabha whether 
a local authority—Servant, who ts a. 

The petitioner was a cattle pound Moharrir which was under the management of a 
Janapada Sabha. He was not paid a monthly salary but was remunerated by payment 
of commission. As a cattle pound Moharrir he had to attend at stated hours and be 
present whenever called upon to attend. On the questions whether the petitioner was 
a servant and whether he was a servant of a local authority:— 

Held, that the petitioner was a servant and not a commission agent as his duties had 
all the attributes of service, 

that as the Janapada Sabha had “the control or management of a municipal or local 
fund”, the Janapada Sabha was x local authority within the meaning of that expression 
in s. 2(29) of the Central Provinces and Berar General Clauses Act, 1914, and 

that, therefore, the petitioner was @ servant of the local authority 


A person is sald to be a servant where by agreement, expreses or implied, he places 
himself under the control of another—the master. A person is under the control of 
another if he is bound to obey the orders of that other not only as to the work which 
he shall execute but also as to the details of the work and the manner of its execution. 


The facts appear in the Judgment. 


N. L. Belekar, for the petitioner. 
W. K. Sheorey, for respondents Nos. 1 to 8. 


KotvaL J. This is a petition by Janardan son of Bhawanji Taralkar who 
had filed his nomination paper for election as a member of the Gram Panchayat 
at Virul, talug Chandur. The nomination paper was rejected by the Super- 
vising Officer under s. 14(6-1) of the C.P. and Berar Panchayats Act, 1946. 

Section 14(b-1) of the Act runs as follows: 

“14. A person shall be disqualified for election, nomination or appointment as a 
Panch, Deputy Sar Panch or Sarpanch if such person—.., 

(b-1) is servant of any local authority;” ` 
The points that have been raised in this petition are 

(a) whether the petitioner was a servant, and 

(b) whether he was a servant of a local authority. 

The petitioner was a cattle pound Moharrir of the cattle pound at Virur 
which is under the management of the Janapada Sabha at Chandur. He was 
not paid a monthly salary but was remunerated by payment of commission. 
This is the ground on which he claims that he cannot be deemed to be a servant 
of this local authority. ; p 

It is admitted that the petitioner was appointed under the resolution an- 
nexture 6, in terms of which he accepted service. The resolution of the Finance 
Standing Committee states: 

“ And similarly, the servants too be paid commission instead of pay, at the rate of 
six per cent.” i 

The petitioner was, therefore, prima facts appointed as a servant of the Jana- 
pada Sabha. He now contends that he was merely a commission agent. In our 
opinion, a person is said to be a servant where by agreement, express or implied, 
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he places himself under the control of another—the master. A person is under’ 
the contro] of another if he is bound to obey the orders of that other not only | 
as to the work which he shall execute but also as to the details of the work 
and the manner of its execution. As a cattle pound Moharrir, it was ad-- 
mitted the petitioner has to attend at stated hours and be present whenever 
called upon to attend. He is not, to put it broadly, the master of himself in’ 

the discharge of his duties. We are of opinion that his duties have all the at- 

tributes of service and that he is not a commission agent, in the circumstances. ` 

It was then contended that the Janapada Sabha is not a local authority, and 
reference was made to the definition of local authority in the C.P. and 
Berar Local Government Act, 1948. In the C.P. and Berar Panchayats 
Act, 1946, there is no definition of local authority, and we are primarily gov- 
erned in the present case by that provision of law in interpreting the words 
“local authority’. We cannot import into the Panchayats Act the specialised 
definition of ‘‘local authority’’ in other law which was made for the purposes 
of that law. 

In our opinion, the words ‘‘local authority’’ would fall to be interpreted by 
the application of s. 2, sub-a. (29), of the C.P. and Berar General Clauses Act, 
1914, where ‘‘local authority” is defined as follows: 

“ ‘Local authority’ shall mean a munictpel committee, district council or other autho- 
rity legally entitled to, or entrusted by the Government with, the control or management 
of a mumictpal or local fund.” 

In that definition a Janapada Sabha would be included because the Janapada 
Sabha has ‘‘the control or management of a municipal or local fund.’’ The 
petitioner would, therefore, be a servant of such a ‘“‘local authority’’. 

For these reasons, we are-of opinion that the orders impugned were correct. 
The petition is dismissed with costs. Counsel’s fee Re. 60. 

Petition dismissed. 


Before Mr. Justice Shah and Mr. Justice Palnitkar. 


ARVIND N. MAFATLAL v. THE INCOMEH-TAX OFFICER, 
NORTH SATARA.* 

Indian Income-tax Act (XI of 1922), Sec. 35—Taxation Laws (Extension to Merged States 

and Amendment) Act (LXVII of 1949), Sec. 7—Rectification of mistake in assessment 
whether restricted to clerical or arithmetical mistakes—Whether mistakes to be recti- 
fled should be apparent on the face of the record—Income-tax Officer whether prohi- 
bited from looking at evidence on which assessment made to ascertain whether error 
has, (been. committed eer ijication a tn Geseesmnent wiretiee ‘assessment’ 
within s. 7 of Act LXVI of 1949. 
Section 35 of the Indian Income-tax Act, 1922, which gives furisdiction to the 
Income-tax Officer to rectify any mistake “apparent from the record” of the agsese- 
ment, is not restricted to rectification of mistakes which are merely clerical or arith- 
metical The mistake must be a mistake patent on the record and not a mistake 
which may be discovered by a process of elucidation, argument or debate. All pro- 
ceedings which constitue evidence on which the assessment order Js passed should 
be regarded as record for the purpose of s. 35 and the Income-tax Officer is not prohi- 
hited from looking at the evidence to ascertain whether an error has been committed. 
Sidhramappa v. Comm. I.T. referred ¢o. 
Rectification of a mistake in assessment must be regarded as ‘assessment’ within 
the meaning of s. 7 of the Taxation Laws (Extension to Merged States and Amend- 
ment) Act, 1949. 


The facts appear in the Judgment. 


*Decided, January 14, 1957. Special Civil 1 (1081) 54 Bom. L. R. 168, 167. 
AppHcation No. 1848 of 1956. E > 
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N. A: Palkhvala, with 8. P. Mehta and Manilal, Kher and-Ambalal, for the 
petitioners, — | i i 
.&. N. Joshi, with N. K. Petigara, for the respondent. 


” Sean J. The firm of Mafatlal Gagalbhai & Sons consisted of four partners: 
Navinchandra Mafatlal, Arvind N. Mafatlal, Yogindra N. Mafatlal and Hemant 
Bhagubhai. The respective shares of the four partners in the profits and assets 
of the flrm were five annas, three annas, three annas and five annas. The firm 
was registered under the Indian Income-tax Act. The firm owned forty shares 
of a private limited company, Mafatlal, Apte and Kantilal, Ltd. registered 
under the Phaltan State Companies Act, which had its registered office at Sakar- 
wadi in the former Phaitan State. Out of these forty shares, ten shares stood 
in the name of Navinchandra Mafatlal, ten shares stood m the name of Arvind 
N. Mafatlal and the remaining twenty shares stood in the name of Hemant 
B bhai minor by his guardian Mra. Sharda Bhagubhai Mafatldl, Apte 
and tilal, Ltd., which I will hereafter refer to as ‘‘the company’’, were the 
managing agents of Phaltan Sugar Work, Ltd., which was also a company regis- 
tered under the Phaltan State Companies Act, having a factory at Phaltan. 
In the former Phaltan Staté the Indian Income-tax Act, 1922, was adopted 
almost verbatim by the Phaltan State Income-tax Act UI of 1941 as amended by 
the Phaltan State Income-tax Act VIL of 1942. Navinchandra Mafatlal, whom I 
will hereafter refer to as ‘‘the assesseo’’, was, ‘as regards the Phaltan State 
Income-tax Act,'a non-resident. The company held its general meeting on 
March 11, 1946, and before the general meeting the accounts for the year end- 
ing September 30, 1945, were placed for adoption. The accounts showed a 
profit of Rs. 1,09,165 for the year, but no dividend was declared by the company. 
On the profit the company paid Rs. 34,114 as income-tax and Rs. 6,823 as 
guper-tax and the net profit remaining with the company was Rs. 68,228. 

After the merger of the Phaltan State, by s. 7 of the Taxation Laws (Exten- 
sion to Merged States and Amendments) Act LXVII of 1949 the Phaltan State 
Income-tax Act IO of 1941 stood repealed, except for purposes of levy, assess- 
ment and collection of income-tax and super-tax im respect of any period not 
included in the previous year for the purposes of assessment under the Indian 
Incomg-tax ea ee as extended to the Phaltan State by s. 3. By s. 3 of 
that Act, the Indian Income-tax Act, 1922, and several other Acts and the 
Rules made thereunder, which were in force immediately before the commence: 
ment of the Act in the dominion of India were extended to the territory of 
the former Phaltan State as from April 1, 1949. 

On March 17, 1951, the Income-tax Officer, Satara North, passed an order 
under s. 28A of the Indian Income-tax Act directing that the ‘undistributed 
portion of the assessable income of the company of the previous year ended 
on September 30, 1945, as computed’ for Income-tax purposes for the’ assess- 
ment year 1946-47 and reduced by the amount of income-tax and super-tax 
payable by the company in respect thereof shall’ be deemed to have been dis- 
tributed as dividends amongst the shareholders as at the date of the General 
Meeting held on March 11, 1946”. The Income-tax' Officer then issued. notice 
under s. 28(2) of the Indian Income-tax Act to the assesses for assessing 
him as a non-resident for income-tax on interest and dividend deemed to have 
been received in Phaltan State for the year ending December 31, 1946. In 
answer to that notice the constituted attorney of the assdasee appeared before 
the Income-tax Officer and contended that the shates of ‘the’ company, which 
stood in the name of the asseasse, were ‘in’ rédlity’ the property of the firm of 
Mafatlal Gagalbhai & Sons, Bombay, and'that’the shares were standing in the 
agseasse’s name as a nominee of the firm. It appears that the Income-tax Officer 
accepted this contention and determined the assessee’s total world mcome at’ 
Re. 19,75,328. In this total wotld income were included Rs. 18 as interest on 
deposits in Phaltan State and Ra. 8,528 being ‘the five: annas share in the divi- 
dend of Mafatlal Apté & Kantilal, Ltd: deemed to: have- been distributed under 
s. 28A of the Income-tax Act from the profits of that company for the year eiided 
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September 30, 1945, received through Mafatlal Gagalbhai & Sons. Thè total 
income in the Phaltan State was, therefore, computed as Rs. 8,546. The amount 
of Ra. 8,528, which was taken as the share of the assessee in the dividend of the 
company, was presumably arrived at by the Income-tax Officer qs 5/16th of the 
dividend on forty shares held by Mafatlal Gagalbhai & Sons out of a total of 
100 shares of the company in respect of which the net income of Rs. 68,228 was 
Aa to have been distributed as dividend under s. 23A of the Indian Income- 
tax Act. 

On April 13, 1954, the Income-tax Officer, North Satara, served a notice 
upon the assessee intimating that the dividends deemed to have been distributed 
under s. 23A in respect of the shares of the company held by the asseasee had 
been taken ‘‘at Ra 8,528 net for the assessment year 1947-48 under the Phal- 
tan State Income Tax Act without being grossed up, though the credit for the 
tax deemed to have been paid thereon” had been given, and as that was a mis- 
take apparent from the record the Income-tax Officer intended to rectify 
the same under s. 85 of the Income-tax Act, and called upon the assessee to 
submit his objection to the proposed rectification. By letter, dated April 
19, 1954, it was contended by the assessee that the order, dated Octo- 
ber 26, 1951, assessing the asseases under s. 23(3), was itself wira vires and 
illegal and no rectification could be sought thereof. By another letter, dated 
September 13, 1955, it was contended by the assesseo that the original 
action taken under a. 23(3) was ultra vires and illegal, that in any event in 
the order passed under s. 23(3) the amount of capital gains of Re. 9,38,011 for 
computing the tax payable by the assessee under the Phaltan State Income- 
tax Act could not be included m the total world income, that similarly the 
Indian dividend income could not be grossed up by adding the tax payable 
thereon and that no case for rectification of a mistake under s. 35 of the In- 
come-tax Act was made out. By his order, dated October 12, 1955, the Income- 
tax Officer rejected the contentions raised by the assessee and he purported to 
rectify the mistake referred to in his notice, and ordered that an amount of 
Rs. 3,876, being the tax deemed to have been paid on behalf of the assessee, 
be added to the total world income. Accordingly he held that Rs. 19,79,204 
was the total world income of the assessee for the year 1947-48, and ordered 
that demand notice and chalans for excess tax, income-tax and super-tax, pay- 
able thereon be issued. This order of rectification was served on the lefal re- 
presentatives of the assessee—whom I will hereafter refer to as ‘‘the petitioners’’, 
the assesses having died on November 7, 1955. On November 28, 1955, the 
attorneys of the petitioners called upon the Income-tax Officer to treat the order, 
dated October 12, 1955, as ‘‘void and a nullity’’ and to intimate accordingly. 
A similar communication was also addressed to the Commissioner of Income-tax, 
Bombay South, and the Secretary, Ministry of Finance. On June 5, 1956, 
the Commissioner of Income-tax, Bombay South, informed the petitioners that 
the Central Board of Revenue declined to interfere in the matter. The peti- 
tioners then applied by this petition for a writ in the nature of certiorari or 
an appropriate writ under art. 226 of the Constitution, quashing the assess- 
ment and the rectification of the order of assessment. 

When this application was placed for hearing for Rule before the learned 
Chief Justice and Mr. Justice Tendolkar, the Court ordered that Rule tt eon- 
fined to the order, dated 12th October 1955, be issued’’. It is evident in view 
of the order passed by this Court that the petition, in so far as it challenges 
the validity of the assessment order passed by the Income-tax Officer on Octo- 
ber 26, 1951, has been disposed of, and in this petition we are only concerned 
to decide whether a writ of certiorari may be issued quashing the order, dated 

October 12, 1955. 

- There ig no substance in the contention that because the Phaltan State In- 
come-tax Act has been repealed an order under s. 35 of the Income-tax Act 
rectifying a mistake in an assessment order passed by the Income-tax Officer 
cannot be passed. Even though the Phaltan State Income-tax Act has beén 
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repealed by the Taxation Laws (Extension to Merged States and Amendment) 
Act, 1949, for purposes of levy, assessment and collection of mceome-tax and 
super-tax the Phaltan Income-tax Act does survive, and rectification of a mistake 
in assessment myst be regarded as ‘assessment’ within the meaning of s. 7 of the 
Taxation Laws (Extension to Merged States and Amendment) Act, 1949. We are 
also unable to agree with the contention of Mr. Palkhivala that s. 35 of the Indian 
Income-tax Act contemplates rectification of mistakes which are clerical or arith- 
metical only. Section 35 of the Income-tax Act enables the Income-tax Officer to 
rectify any mistake ‘‘apparent from the record”? of the assessment. Jurisdiction 
under s. 85 of the Act therefore is to rectify mistakes which are ‘‘apparent 
from the record’’ and is not restricted to rectification of mistakes which are 
merely clerical or arithmetical. We are algo unable to agree with the conten- 
tion raised by counsel for the asseasee that the mistake which is to be rectified 
must be ‘‘apparent on the face of the record’’. The Legislature has not used 
in s. 85 the expression ‘‘mistake apparent on the face of the record’’ and we 
are unable to equate the reesion ‘‘apparent from the record” used in that 
section with the expression ‘‘apparent on the face of the record’’. It is, how- 
ever, true that the mistake to be rectified must be a mistake apparent from the 
record of the Income-tax Officer, ie. it must be a mistake ‘‘patent on the re- 
cord and not a mistake which may be discovered by a process of elucidation, 
argument or debate” (See Stdhkramappa v. Commr. I. T.') 

Mr. Palkhivala urged that even if his contention as to the extent of the juris- 
diction of the Income-tax Officer under s. 35 be not accepted, there was no error 
apparent from the record which attracted the application of s. 85. It was con- 
tended that if in ascertaining whether there was error apparent from the record 
the Income-tax Officer had not only to look at the record of the assessee but also 
to look at the record of the company, i.e., he had to traverse beyond the record 
of the agsessee, it could not be said that the error fell within s. 85 of the Act. 
Tt was also urged that as evidence had to be considered in deciding whether error 
had been committed, the error was not apparent from the record. Counsel fur- 
ther contended that assuming that an error was committed, there were several 
other errors committed by the Income-tax Officer in making the assessment, and 
the Income-tax Officer was bound to rectify those errors also. It was submitted 
that in making the asseasment the Income-tax Officer took into consideration the 
total world income of the assesses as inclusive of the capital gains, which, the 
asseasee being a non-resident, could not be taken into account. It was also sub- 
mitted that the British Indian dividend income was ‘‘grossed up’’ by adding the 
tax paid by the companies which paid the dividend and that could not lawfully 
be done. It was also submitted that m taking into account the income of 
the asseæoe as a partner holding a five annas share in the firm of Mafatlal 
Gagalbhai & Sons, the Incometax Officer had committed an error. It was 
urged that, if at all, the dividend income of the asseasee could be regarded as 
that of a holder of ten shares in the company and the dividend income could 
not exceed 1/10th of the net.income of the company which was deemed to have 
been distributed under s. 28A of the Incometax Act. Finally it was contend- 
ed that even assuming that there was an error committed in the assessment 
order in not grossing up the dividend income by adding thereto the tax paid | 
by the company, the assessee having been treated merely as a nominee of the 
real holder of the shares, the error committed by the Income-tax Officer in 
making the order of assessment, was in giving credit for the tax paid by the 
company and not in regarding a fraction of the net income of the company as 
the income of the asse@see, and Inasmuch as the notice under s. 85 of the Income- 
tax Act did not relate to this error, the order, dated October 12, 1955, was with- 
out jurisdiction. An elaborate argument was presented before us by Mr. Palkhi- 
vala in support of the various submissions made by him. It is sufficient to 
observe that there is no warrant or holding that in ascertaining whether there 
is an error apparent from the record, the officer can look at the order of assess- 
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ment alone and nothing else. Al proceedings which constitute evidence 'on 
which the assessment order is passed must be regarded as record for the pur- 
pose of s. 85. We are also unable to hold that the Income-tax Officer is prohibited 
from looking at the evidence to ascertain whether an error has been committed. 
Again, for several reasons counsel is not entitled to contend that beside the 
error referred to in the notice there are other errors in the order of assess- 
ment. ‘It has to be noted that the asseasee did not prefer an appeal against 
the original assessment, even though it was competent to him to do so. The 
order has, therefore, become final. Again, the Rule in this petition is confined 
to the validity of the order, dated October 12, 1955, and the petitioners are not 
entitled to,challenge the validity of the assessment, their petition m that be- 
half having been rejected. It was open to the assessee to submit an applica- 
tion invoking the jurisdiction of the Income-tax Officer under s. 35 to ify the 
errors complained of, but no such application has been preferred, and the 
alleged*errors cannot be set up in answer to a rectification already made by the 
Income-tax Officer. . 

But as we have already pointed out, in answer to the notice under s. 28(4) 
of the Income-tax Act, the asseasee contended that he held the shares of the 
company as a nominee of Mafatlal Gagalbhai & Sons, and that contention was 
accepted by the Income-tax Officer. It was open to the Income-tax Officer to 
assess the assessee on the dividend income received in respect of the ten shares 
held by him, but'the officer chose to assess the real owner. Under s. 16(2) of 
the Income-tax Act in computing the total income of an assessee, 

“any dividend shall be deemed to be income of the previous year in which it is 
paid, credited or distributed or deemed to have been paid, credited or distributed to him, 
and shall be increased to such amount as would, if income-tax...at the rate applicable 
to the total income of the company...for the financial year in which the dividend is paid, 
credited or distributed or deemed to have been paid, credited or distributed, were de- 
ducted therefrom, be equal to the amount of the dtvidend:” 

Under s. 18, sub-s. (5), an assessee is entitled to be given credit for the income- 
tax or super-tax on the dividend income paid on his behalf, and that is made 
further clear by a. 49B which provides that ‘‘where any dividend has been paid, 
credited or distributed or is deemed to have been paid, credited or distributed”’ 
to a shareholder of a company assessed to income-tax, the shareholder, 
cif the dividend is included in his total income, be deemed in respect 
of such dividend himself to have paid imcometax... at the rate appli- 
cable to the total income of the Company’’.. It was, therefore, open to 
the Income-tax Officer to have assessed thé dividend on the ten shares held by 
the asseasee after grossing up the tax attributable to the shares, and the assessee 
was in that event entitled to claim credit ‘for the tax paid by the 
company on the' dividend received by “him. But the Income-tax Officer did 
not assess the assessee as a shpreholdér; he accepted the contention of the 
asseasse that he was:a.nomined of the firm. of Mafatldl Gagalbhai & 
Sons and on that footing the dividend income was’ distributed among the part- 
ners. On the distribution of the dividend income so made, the amount deemed 
to have been received by the assessee in that Income as partner of the firm 
could hot ‘be regarded ‘as dividend income in his hands. In the 
hands of the firm it was evidently dividend income, but in the hands of 
tHe agseasee it could onl# be his share of the profits of the firm. Not being 
dividend income in the hands of the agseasee, a. 16(2) of the Income-tax Act 
had-no‘ application, andthe ineme which had. to be tgken into ‘account was 
5/16th share in the net income received by the firm of Mafatlal Gagalbhai & 
Sona. It may be that when the income was not grossed up by adding thereto 
the income-tax paid thereon by the company, the assesses could not be given 
credit for the tax paid by the company.. But the mistake, committed by the 
Income-tax Officer was in giving credit for. the tax. paid and not in failing to 
grow up the income under s. 16(2). `` T Too 
In taking this view as to the-nature-efrthe 5/1fth share deemed to have been 
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t. 
received by the assessee from the income of Mafatlal Gagalbhai & Sons, we 
are supported by a judgment of this Court in Shree Shakti Mills, Lid. v. Commr. 
of Inc.-Taz.| that case it was held: 

“..-H is only the shareholder of a company to whom dividends are paid who is 

entitled to the procedure of processing permisible under sections 16/2) and 18/5). Con- 
eequently, a person who purchased certain shares but did not get himself transferred 
in the books of the company as the shareholder is not entitled to the procedure laid 
down in sections 16(2) and 18(5) in respect of the amount representing dividend received 
by him fram the registered holder who had sold the shares to him.” 
In Shree Shakti Mills’ case the assessee company had purchased certain shares 
during the accounting year and had received from the transferor in respect 
of those shares certain amount representing dividends. In the return made 
by the assessee company, a claim was made that the amount received from the 
transferor be processed under as, 16(2) and 18(5) of the Income-tax Aet. Tho 
taxing authorities refused to grant to the assesses company the rights and con- 
cessions permissible under ss. 16(2) and 18(5) because the certificates under 
B. 20 of the Act were not produced. It appears that even though the shares 
were purchased by the assesses company, the shares were not transferred in 
the books of the company in the name of the agsessee, aud the shares continued to 
stand in the name of the transferor. This Court held that the asseasee had 
not received any dividend from the company but had only received an amount 
representing the dividend from the registered holder of the shares. It was 
observed by the learned Chief Justice in delivering the principal judgment 
that as the agsessee had purchased the shares but had not taken steps to get 
the same transferred in the books of the company, 

“,..the shareholder from whom the shares were purchased received the dividend from 

the company and qua the assessee the shareholder became a bare trustee with regard 
to the dividend received by him and the shareholder would be liable to pay to the azsessce 
an amount representing the dividend” (p. 311). 
Tt is clear from this decision that the dividend received by a nominal holder 
of shares and paid to the real owner cannot be regarded as dividend income of 
the latter within the meaning of s. 16(2) of the Act and such income is not 
liable to be processed in terms of ss. 16(2) and 18(5) of the Act. 

In the case before us, the firm of Mafatlal Gagalbhai & Sons being the real 
owners of the shares and the asseasee being a nominal holder, the firm could 
not claim to process the income under as. 16(2) and 18(5) of the Act. The 
asseasee has been assessed quae the dividend income received by the firm as a 
partner and not in his capacity as holder of the shares. The principle of 
Shri Shakti Mils’ case must, therefore, apply. 

It appears, therefore, that an error was committed in the order of assessment 
for the year 1947-48, but the error lay in giving credit for the imcome-tax 
paid by the company to the assessee as a partner of the firm of Mafatlal Gagal- 
bhai & Sons, who were held to be the real owners of the shares and not in fail- 
ing to process the dividend income in the hands of the asseesee. 

The first proviso to s. 85, subs. (1), of the Income-tax Act provides that 
no rectification shall be made having the effect of enhancing an assessment, 
unless the Income-tax Officer has given notice to the asseasee of his intention 
to do so and has allowed the asseasee a reasonable opportunity of being heard. 
In the present case, the notice not being in relation to the error committed, but 
In respect of what wag not an error at all, the Income-tax Officer had no juris- 
diction to rectify the order of assessment. It may be pointed out that rec- 
tification can only be made within four years from date of the order passed 
by the Income-tax Officer and the jurisdiction to rectify the assessment to the 
prejudice of the assessee can only be exercised after giving notice of the inten- 
tron. to rectify, and after giving reasonable opportunity to the assessee of being 
heard against the proposed rectification. 


1 (1948) 16 1.T.R. 187, 2.0.50 Bom. L. R. 809. 
L. R.—18. 
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Mr. Joshi, who appears on behalf of the Income-tax Officer, has contended 
that the ground which is accepted by us was never set up before the Income- 
tax Officer and it has not been even clearly mentioned in the petition to this 
Court. It must be conceded that this ground does not appear to have been 
urged before the Income-tax Officer. But in the petition, a plea of want of 
jurisdiction of the Income-tax Officer has been raised. If in fact there was 
no error committed which the Income-tax Officer sought to rectify, we will 
not be justified in refusing to quash the order mérely on the plea that the In- 
come-tax Officer was not asked to stay his hands on the ground mentioned be- 
fore us. It may also be stated that the application before this Court is some- 
what argumentative, and even though at more places than one it is urged that 
the order, dated October 12, 1955, is without jurisdiction, the argument that 
it is without jurisdiction, in that the error mentioned in the notice under s8. 
85 ig not an error at all, has not been clearly pleaded. This infirmity in the 
petition, however, does not affect the jurisdiction of this Court to grant relief, 
especially when the plea of want of jurisdiction but not the true ground in 
support thereof has been raised. We have invited counsel for the Commis- 
sioner to make his submission on this plea, and it has not been submitted before 
us that he was taken by surprise or that any material, which has a bearing on 
that contention, has not been placed before us. 

Mr. Joghi also contended that Shree Shakti Mells’s case has not been correct- 
ly decided. He urged that the income received as dividend ed a trustee or a 
nominal holder of shares does not lose its true character in the hands of the 
beneficial owner of the shares. We are unable to entertain this argument. The 
decision in Shree Shakti Mills case is binding upon this Court. It may be 

oimted out that this decision has also been followed by other Courts (e.g. 

ikaner Trading Co. v. Commr. of Inc.-tax' and Jaluram Bhikulal v. Commr. 
of Inc.-taz.*) 

On the view taken by us, the rule is made absolute and the order passed by 
the Income-tax Officer on October 12, 1955, modifying the total world income 
of the assesses, is set aside. The consequent demand notice and the chalans 
for recovery of excess tax are also quashed. Having regard to the circumstances 
of the caso, and especially the circumstance that the petitioners are succeeding on 
a question which was not raised before the Income-tax Officer and not glearly 
set up even in the petition to this Court, we make no order as to costs of this 


application. Rule made absolute: order set aside. 


Before Mr. Justice Vyas. 
TAMBOLI BOGHALAL CHHOTALAL v. MOHANLAL CHUNILAL 
KOTHARL* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88(1)(c) and 
(d),t 8A, 5 Tenancy rights acquired by tenants before coming into force of Act and 
enjoyed by them after its coming into force—Notification issued by Government under 
s. 88(1)(d) affecting land held by tenants—Whether rights rested in tenants affected 
by notification—Difference between cls. (c) and (d) of s. 88(1)}—Construction. 

y The tenancy rights created in favour of a tenant before the coming into force of the 

. Bombay Tenancy and Agricultural Lands Act, 1948, and enjoyed by a tenant after 


1 (1058) 241. T. R. 419. (0) to any area within the limits of Greater 
2 (1952) 22 L T. R. 490. Bombay, within the limits of the Municipal 
= December 18, 1956. Second Corporations constituted under the Bombay 


Ap No. 185 of 1955 (with 8.A. No. 233 Provincial Munictpdl Corporations Act, 1940, 
of 1955), from the decision of 8. T. Advani, within the limits of the munictpal boroughs 
Assistant Judge, Baroda, in Appeal No. 89 of constituted under the Bombay Municipal 
1958, confirming the decree passed by R. O. Borqughs Act, 1925, and within the limits of 
Desai, 2nd Joint Civil Judge, Junior Division, any cantonment; or 


in Civil Suit No. 452 of 1951. d) sto area which the State Government 

+ The relevant section runs thus: may, from to time, by notification in the 
“B8 Act not to apply to certain lands and Oficial Gaxette, as being reserved for 
areas.—{1) Nothing in the foregomg provisions urban non or industrial develop- 


of this Act shall apply—:- 
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the Act has come into force, are not affected as the result of a notification issued by 
the State Government under s. 88(1)(d) of the Act, specifying the lands as reserved 
for urban, non-agricultural or industrial development. 

Although cémpetence is given to the State Government under a. 88(1)(d) of the 
Act to issue a notification reserving certain lands for urban, non-agricultural or 
industrial development, the said competence is prospective and not retrospective and 
it does not extend to the taking away of the already vested valuable rights of the 
tenants. 

Sakharam Narayan v. Manikchand Motichand, and Shévram Narayan Bhide v. 
Shridhar Keshav Patwardhan," distinguished. 

Ranchhodbhai Kalabhai Salat v. Fakirjee Phirojshah Patel’ referred to. 


Ons Mohanlal and another (plaintiffs) filed a suit against Tamboli and 
another (defendants) on September 4, 1951, in the Court of the Second Joint 
Civil Judge, Junior Division, at Baroda, for possession of certain lands situated 
at Akota, a village in the former State of Baroda. The plaintiffs alleged that the 
defendants had taken the lands on lease for the Fasal of Samvat year 2004 
under a rent note dated April 17, 1948, by which they had agreed to deliver pos- 
session of the lands to the plaintiffs on the expiry of the agricultural season 
on Akhatrij of Samvat year 2005, that the defendants had failed to deliver 
possession of the lands on the expiry of the period of the rent note, that on 
March 24, 1950, the plaintiffs served the defendants with a notice terminating 
the tenancy of the defendants and demanding possession of the lands on 
Akhatrij of Samvat year 2007 (i.e. May 9, 1951) and that the defendants did 
not comply with the notice. The defendants inter alia contended that upon 
the merger of the State of Baroda with the State of Bombay, the Bombay 
Tenancy and Agricultural Lands Act, 1948, was applied to the former Baroda 
otate, that the tenancy rights acquired by them under the Act had vested in 
them and that these could not be taken away by a Notification issued by the 
State of Bombay under s. 88(1)(d) of the Act and that accordingly the civil 
Court had no jurisdiction to try the suit. The trial Judge inter alta held that 
in view of the Notification the suit lands were excluded from the operation of 
the Act and he decreed the plaintiffs’ suit. An appeal was filed by the defen- 
dants in the District Court of Baroda on February 4, 1953, and the Assistant 
Judge af Baroda dismissed the appeal, observing in his judgment, as follows :-— 

“It is clearly established that the defendants were tenants for more than a year 
before coming into operation of the Act and that, therefore, s. 5(a) of the Bombay 
Tenancy Act would apply and the defendants would be entitled to retain the land for 
ten years, subject to the Tenancy Act being epplicable to the facts of the case. It in, 
however, equally clear that on the date of the suit the Bombey Tenancy Act was not 
applicable and, therefore, the defendants did not acquire any rights under s. 5(a) of the 
Bambay Tenancy Act. 

It has been contended that the Tenancy Act was applied to Baroda on its merger 
with Bombay on August 1, 1949. It is claimed that as on that date, the defendants were 
entitled to the benefits of the Bombay Tenancy Act even in respect to the suit lands 
which were not excluded from the protection then, the defendants acquired those vested 
rights on August 1, 1849, which could not be subsequently taken away by the offending 
Notification, dated April 25, 195. On this day, by this Notification, the protection of 
the Bombay Tenancy Act was withdrawn from the suit lards which were admittedly 
within two miles from Baroda Town. Admittedly, the sult was filed after the coming 
into operation of this Notification and, therefore, at the time of the suit, the gutt lands 
were excluded from the Speration of the Bombay Tenancy Act. It is, however, con- 
tended that because the benefits of the Bombay Tenancy Act were applicable as from 
August 1, 1949, the suit lands could not subsequently lose rights which were vested in 
it by the application of the Tenancy Act. This is not a correct argument, for it is per- 


1 (1954) 57 Bom. L. R. 228. 8 (1955) Civil Revision Application No. 482 
2 (1958) First Appeal No. 166 of 1952, of 1954, decided by Gajendragadkar and Vyas 


decided Tr age® on and Ohsinant JJ., on March 4, 1955 (Unrep.). 
JJ., on July 17, 1053 (Unrep.). - ; : 
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fectly open to the Legislature to affect vested rights retrospoctively. The offending 
Notification was repealed on January 15, 1958, but, as, on that date, the suit was already 
disposed of, the suit lands would not be protected. The rights of the partles must be 
governed by the law as it prevalled as on the date of the sult and by the subsequent 
cancellation of the Notification, the defendants cannot set up their rights under the 
Bombay Tenancy Act to which they were not entitled as on the date of filing of the 
suit or even on the date on which the suit was disposed of. It is no doubt true that tt 
is open to the Appellate Court to take notiće of subsequent eveats, but that would not 
entitle the Court to adjudicate the rights of the parties as on the date on which the sult 
was no longer on file, on the mere supposition that an appeal is a continuation of the 
suit, By the subsequent coming into operation of the Notification cancelling the previous 
Notification on January 15, 1953, the defendants would not be relegated to their original 
rights and deemed to be tenants as on the date of the suit so as to claim benefit under 
the Bombay Tenancy Act 

The important point in the case is that the offending Notification did not save exist- 
ing rights. In other words unlike s. 89, it did not say that those lands which had already 
acquired the rights under the Bombay Tenancy Act would not be affected by the Not- 
fication. The Notification clearly excluded the lands within two miles from Baroda 
town from the salutary provisions of the Bombay Tenancy Act end it is perfectly compe- 
tent for the Legislature to affect the vested rights retrospectively. The law as it stood 
on the date of the sult would govern the rights of the partes. The suit was decided before 
the Notification was cancelled. The appeal was filed before the cancellation of the 
Notification and where the law is altered when a suit is pending, the law which existed 
when the suit is commenced must decide the rights of the parties and the mere fact 
that the appeal was filed when the Notification was cancelled, would not relegate the 
defendants to their original position as tenants, which they had not, as at the date of 
the suit. The rights given to the tenants and the benefits accrued to them are under a 
statute and it is perfectly open to the statute to take away the rights and there is no 
question of vested rights in a case of this kind.” 


The defendants appealed to the High Court. 


Second Appeal No. 185 of 1955. 


R. Gokhale, for the appellants. 
V. Karlekar, for the respondents. © 0 


Second Appeal No. 233 of 1955. 


N. R. Oza, for the appellants. 
N. V. Karlekar, for the respondent. 


Vyas J. This is an appeal by the defendants and it raises a question of 
construction of cl. (d) of sub-s. (1) of s. 88 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948. 

The question has arisen in this way: The plaintiffs, who are respondents 
in this appeal, filed Civil Suit No. 452 of 1951 in the Court of the Second Joint 
Civil Judge, J.D., at Baroda, to recover possession of lands S. Nos. 115, 118, 
119/1, 125 bighas out of S. No. 126 and 8. No. 129 of the village Akota, a vil- 
lage in the former State of Baroda, and to recover the amount of Rs. 601 as 
arrears of rent in respect of the above-mentioned lands for the F'asal of Samvat 
year 2007. The plaintiffs’ case was that defendant No. 1, for himself and 

defendant No. 2, had taken these lands on lease for the Fasal of Samvat year 
9004 under a rent note dated April 17, 1948. By this rent note the defendants 
had agreed to deliver possession of the lands to the pléintiffs on the expiry of 
the agricultural season on Akhatrij of Samvat year 2005 (May 1949). Accord- 
ing to the plaintiffs’ case, the defendants cultivated the lands during the period 
of the rent note. However, they failed to deliver possession of the lands to 
the plaintiffs on the expiry of the period of the rant note and continued to hold 
over and enjoy the income of the lands. The plaintiffs served the defendants 
with a notice on March 24, 1950, terminating the tenancy of the defendants and 
demanding possession of the lands on Akhatrij of Samvat year 2007 (May 9, 


H. 
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1941) at the end of the cultivation season. The defendants did not comply 
with that notice and failed to deliver posseasion of the lands to the plaintiffs. 
The plaintiffs’ contention was that the defendants’ possession of these lands 
after the Akhatrij of the Samvat year 2007 (May 9, 1951) was possession as 
trespassers, It was upon these contentions that the plaintiffs filed the above- 
mentioned suit No. 452 of 1951 against the defendants. 

The defendants resisted the suit upon the contention that they were perma- 
nent. tenants of the lands mentioned above. Im the alternative, they contended 
that they were protected tenants of these lands and were entitled to remain 
in possession for a period of ten years under s. 5, subs. (1), of the Bombay 
Tenancy Act. It was contended by them that upon the merger of the State of 
Baroda with the State of Bombay, the Bombay Tenancy and icultural 
Lands Act, 1948, was applied to the territory of the former Baroda State, that 
the tenancy.rights which were acquired by them under the Act and had vested 
in them could not be taken away by a notification issued by the State of Bom- 
bay under cl (d) of sub-s. (1) of s. 88 of the Bombay Tenancy Act, and that 
accordingly the civil Court would have no jurisdiction to try and decide the 
suit and eject the defendants from these lands. 

The learned trial Judge held that the defendants had failed to prove that 
they were permanent tenants or protected tenants of the suit lands. He also 
held that in view of the notification issued by the State of Bombay under cl.(d) 
of guba. (1) of s. 88 of the Bombay Tenancy and Agricultural Lands Act, 1948, 
the suit lands which were situated within two miles of the municipal limits of 
the city of Baroda were excluded from the operation of the Act although they 
were agricultural lands and accordingly the defendants did not acquire any 
rights under the Act in respect of these lands) The learned Judge took the 
view that the tenancy of the defendants was terminated by a notice which was 
legal and valid. According to the learned Judge, the period of the defendants’ 
tenancy expired on May 9, 1951, and it was from that date that the defendants 
were called upon to hand over possession of the lands to the plaintiffs. Upon 
this view of the matter which the learned Judge took, he passed a decree direct- 
ing plaintiff No. 2 to recover possession of the suit lands 8. Nos. 115, 118, 
119/1, 125 bighas out of 8. No. 126 and S. No. 129 of the village Akota froin 
the defendants. It was also directed that plaintiff No. 2 do recover the amount 
of Ra, 601 with interest at 6 per cent. from the date of suit till realisation from 
the defendants. The defendants, feeling aggrieved by this judgment and 
decree, appealed to the District Court at Baroda. The appeal was heard and 
decided by the learned Assistant Judge at Baroda and the learned Judge dis- 
missed the appeal and confirmed the judgment and decree passed by the trial 
Court. It is from that appellate decree that this appeal has been filed by the 
defendants. 

The question which hes arisen for decision in this appeal is whether the 
tenancy rights created in favour of a tenant before the coming into force of 
the Bombay Tenancy and Agricultural Lands Act, 1948, and enjoyed by a 
tenant after the Act came into force could be affected as the result of a noti- 
{ication issued by the State Government under cl. (d) of subs. (1) of a 88, 
specifying the lands as reserved for urban, non-agricultural or industrial deve- 
lopment. The tenants had passed a rent note in favour of the landlords on 
April 17, 1948. The period of the tenancy was to expire on Akhatrij of Samvat 
year 2005 (May 1949). The possession, however, Was not delivered by the 
tenants and they continued to hold over. During the period of holding over, 
they had annual tenawcy rights in respect of the lands. On March 24, 1950, 
the landlords gave them a notice. These lands are situated in what was former- 
ly known as the Baroda State and they are situated within a radius of two miles 
from the Baroda city municipal limita. The Baroda State merged with the 
State of Bombay on August 1, 1949, and the Bombay Tenancy and Agricultural 
Lands Act, 1948, came into force m that area on the same date, August 1, 1949. 
It was 16 months thereafter that the Government of the State of Bombay 
iasued a notification on April 24, 1951, under cl. (d) of subs. (1) of s. 88 of 
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the Act, saying that the area within the limits of the Municipal Borough’ of 
Baroda City and within a distance of two miles of the limita of the said Borough 
was reserved for urban, non-agricultural or industrial development. It would 
thus be seen that by virtue of the rent note dated April 17, 1948, the tenancy 
rights were acquired by the tenants (defendants) before the coming into force 
of the Act, and even after the Act came into force on August 1, 1949, the 
rights under the Act were enjoyed by the tenants for 16 months when the 
Government notification under s. 88, sube. (1), cL (d) was issued on April 24, 
1951. During the period between August 1, 1949, and April 24, 1951, s. 8A 
and s. 5, sub-s. (1), of the Act were in full operation in this area. Under the 
provisions of s. 5, sub-s. (1), the tenancy of these tenants had become a tenancy 
for a period of not læs than ten years and the said period of ten years was re- 
newable by cycles of ten years each, unless the landlords gave one year’s notice 
under- sub-8. (2) of s. 5. In other words, unless the landlords gave a notice 
under sub-s. (2), the tenancy rights, which might extend over several cycles of 
ten years were acquired by the tenants during the period between August 
1, 1949, and April 24, 1951. In fact, they were acquired on August 1, 1949, 
when the Act was applied to this area, becanse on that date the tenants were 
already enjoying annual tenancy rights over these lands. Thus, the tenancy 
rights which were potentially capable of being enjoyed by these tenants for 
considerable duration, unless the landlords gave one year’s notice, were ac- 
quired by the tenants on August 1, 1949, and the tenants were enjoying those 
rights when the State Government issued a notification under s. 88, subs. (1), 
al. (d) of the Act. So much about the benefits under s. 5, sub-s. (1), to which 
the tenants had become entitled at the date of the notification. 
Now, let us turn to a. 8A which provides: 

“Every tenant shall, from the eighth day of November 1947 be deemed to be a pro- 

tected tenant for the purposes of this Act and his rights as such protected tenant shall 
be recorded in the Record of Rights, unless his landlord has prior to the aforesaid date 
made an application to the Mamlatdar for a declaration that the tenant is not a protected 
tenant.” 
The material date for the application of s. 3A, so far as the suit lands are con- 
cerned, is August 1, 1950, and not November 8, 1947. Thus, under the provi- 
sions of s. 8A, these tenants were deemed to be protected tenants of the lands 
from August 1, 1950. At the date of the State Government notification 
(April 24, 1951), therefore, the tenants were already in enjoyment of the pro- 
tected tenancy rights over these lands. It would thus be clear that valuable 
rights in respect of these lands, which were capable of being enjoyed for 
several cycles of ten years each, had already vested in the tenants at the date 
upon which the Government of the State of Bombay issued a notification under 
s. 88, sub-s. (1), cL (d). In my view, although competence is given to the State 
Government under cl. (d) to issue a notification reserving certain lands for 
urban, non-agricultural or industrial development, the said competence is pros- 
pective and not retrospective and it does not extend to the taking away of the 
already vested valuable rights of the tenants. Retrospective operation of the 
power conferred upon the State Government under cl. (d) would result in 
great hardship to the tenants. Deprivation of the already vested rights, which 
were capable of being enjoyed for a long period and upon the enjoyment of 
which would depend economic stability of the peasant population, can 
scarcely be consonant with the principles of natural justice, and I do not think 
that the Legislature, one of whose objects in enacting this legislation was to 
improve the economic and social conditions of peasanta, could have intended 
to empower the State Government to issue a notification which, if retrospective 
operation were to be given to it, would seriously hit and undermine the social 
and economic life of the tenants. A retrospective operation of a notification 
issued by the State Government under cl. (d), of sub-s. (1) of s. 88 would ren- 
der the object of the Act itself nugatory and illusory and there is no canon 
of construction which says that a Court should put such a construction upon 
the provisions of a statute. 
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. Karlekar for the landlords has invited my attention to a decision 
of this Court in Sakharam Narayan v. Mantkchand Motichand.! In 
my view, this decision will not help Mr. Karlekar’s clients. In that 
case, the landg in dispute were agricultural lands and were situated within 
the limits of the Poona Municipal Corporation. The plaintiff was a landlord 
of those lands. On October 80, 1989, he had leased the lands to Sakharam and 
others (defendants Nos. 1 to 4) for a term of ten years. On October 22, 1948, 
he gave a notice calling upon the defendants to give up possession of the lands 
on October 30, 1949. On January 6, 1960, the planta filed a suit in the Court 
of the Joint Civil Judge, J.D., Poona, to recover possession of the lands from 
the defendants. Defendant No. 1 contended tnter alka that a civil Court had 
no jurisdiction to try the suit as it was governed by the Bombay Tenancy and 
Agricultural Lands Act, 1948, and that when the tenancy commenced in 1939, 
the Bombay Tenancy Act, 1989, was in force under which he was shown as a 
protected tenant. The trial Court held that by virtue of cL (o) of subw. (1) of 
s. 88, the provisions of as, 1 to 87 of the Act did not apply to the lands and the 
civil Court had jurisdiction to try the suit, although the defendant had set up 
a plea that he was a protected tenant. Mr. Justice Shah, who delivered the 
judgment of the Bench, observed in the course of his judgment (p. 225): 

“the Legislature has conferred upon persons who were recognised as protected 
Act of 1939 the rights and privileges available to protected tenants 
1948. If section 88 of the Act of 1848 had not been enacted by the 
Legislature, the defendants who were recognised as tected tenants under the Act 
of 1989 would be entitled to claim the rights which were conferred upon them by the 
Act of 1939 and affirmed by the Act of 1948. But the Legislature has excluded from 
the operation of the Act of 1948 certain classes of leases, and also lands which are situate 
In specified areas. Once that exclusion is made, whatever rights may be deemed other- 
wise to have been conferred by s. 31 upon protected tenants must be regarded as ineffec- 
tive, tf the land is of the description mentioned in s. 88 or that the land is within the 
area specified In that section.” , 

These observations would show that if the Legislature itself excluded ce 

lands and certain classes of leases from the operation of the Act under el. (c) 
of sub-s. (1) of s. 88, the exclusion would have a retrospective effect. It is to 
be however, that this is not a case of the Legislature itself having directly 
excluded the suit lands from the operation of the Act. The reservation of the 
lands for urban, non-agricultural or industrial development was ordered by 
the State Government by issuing a notification under cL (d) of sub-s. (1) of s. 
88, and the Legislature has provided under s. 88 that when such reservation 
ig made, the provisions of ss. 1 to 87 of the Act would not apply to that area. 
There is an essential difference between the two exclusions. In one case the 
exclusion followed from the act of the Legislature itself which applied its mind, 
at the time of enacting the legislation, to the question of excluding certain 
areas from the purview of the Act, whereas in the other case, the exclusion 
resulted from a decision of the State Government to reserve the area for urban, 
non-agricultural or industrial development. The two classes of exclusion 
cannot be equated and, in my view, the Legislature could not have intended to 
give a retrospective effect to the second category of exclusion, namely, the ex- 
clusion of certain areas from the operation of the Act upon the State Govern- 
ment, by a notification, reserving the said areas for.urban, non-agricultural or 
industrial development. The Legislature of a State is a sovereign authority in 
the sphere of legislation on State subjects, and in the exercise of that authority 
it has competence to°enact legislation with retrospective effect. Here, however, 
as ‘have just said, we are concerned not directly with a legislative act of the 
State Legislature, but with an executive act of the State Government, namely, 
the issue of a notification under the power conferred upon the State Govern- 
ment by cl. (d) of sub-s. (1) of s. 88. It is to be noted that under cL (d) the 
State Government is empowered to issue a notification from time to time, i.e., 
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at any time or times it decides to reserve certain lands for urban, non-agridul- 
tural or industrial development, It may take such a decision even ten or 
twenty years after the coming into force of the Act; and if it decides after twenty 
years that a certain area in which the Act has been in force, all those years 
shall be reserved for urban, non-agricultural or industrial development, the 
peasants of that area would in the meantime have acquired tenancy rights 
under s. 5, sub-s. (1), and protected tenancy rights under s. 3A. The Legis 
lature, in empowering the State Government under cl. (d), could not have 
intended to take away those valuable rights of the tenants. Such an inten- 
tion would strike at the very roota of the object with which this benevolent 
legislation was enacted for ameliorating the social and economic conditions of 
the peasants, On the question of construction of cl. (d), it is necessary to 
remember an essential difference between cL (c) and cl’ (d) of subs. (1) of 
s. 88. Under cl. (c) the Legislature provided that with effect from the date 
of the Act itself, certain areas would be excluded from the operation of ss. 1 
to 87 of the Act, thus informing the peasant population of those areas at the 
earliest possible time that the efit of the Act would not be available to 
them. Under cl. (d), the position was quite different. Power was given to the 
State Government to specify certain areas as reserved areas for urban, non- 
agricultural or industrial development, but there was no obligation cast upon 
the Government to take a decision in that direction immediately on coming 
into force of the Act. The Government may take a decision after 5, 10 or 
even 20 years after the coming into force of the Act and during all that in- 
determinate time, the peagants would not know whether the area in which 
they lived and tilled the lands might ultimately be reserved for urban, non- 
agricultural or mdustrial development, and if so, when. That being so, if the 
exclusion of the areas, reserved by the State Government by a notification for 
urban, non-agricultural or industrial development, is to be given a retrogpec- 
. tive effect, the peasants would be exposed to a perilous state of suspense and 
insecurity and their social and economic conditions, which the Legislature in- 
tended to improve by this legislation, would suffer a severe set-back. Inten- 
tion of the Legislature is to be gathered from the words used by the Legis- 
lature. In cl (d) we find the words ‘‘from time to time”, and in my view 
these words would show that the Legislature did not intend to empower the 
State Government to issue a notification which would have retrogspectiv@ opera- 
tion. These words ‘‘from time to time’’ which the Legislature used in el. (d) 
would show that the Legislature conferred power on the State Government 
to decide at any time or times, after the coming into force of the Act, whether 
certain lands would be required for urban, non-agricultural or industrial de- 
velopment and to specify those lands by a notification. The Government of the 
State might issue such notifications after 5, 10 or 20 years after the introduc- 
tion of the Act and during wl that period the tenants would have acquired 
rights under s. 3A and s. 5(1) of the Act and would have been in enjoyment 
of those rights. Now, if the State Government, instead of making up its mind 
immediately on coming into force of the Act whether particular lands are 
necessary or not necessary for urban, non-agricultural or industrial develop- 
ment, allowed the tenants to acquire and enjoy tenancy rights under ss. 3A and 
5(1) of the Act, it is difficult to hold that the Legislature would have intended 
to wipe out those rights when it empowered the State Government to issue a 
notification under cl. (d) of subs. (1) of s. 88. It is important to bear in 
mind that if the State Government, immediately on coming into force of the 
Act on August 1, 1949, had made up its mind to specifyethis area as reserved 
for urban, non-agricultural or industrial development and had forthwith is- 
sued a notification under cl. (d), the protected tenancy rights, which were 
acquired by the tenants over these lands on August 1, 1950, would not have 
come into existence at all. But the State Government did not take a decision 
on the coming into force of the Act on August 1, 1949, whether these lands 
were required for urban, non-agricultural or industrial development and the 
result of it was that with effect from August 1, 1950, the tenants acquired 
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valuable protected tenancy rights over these lands. I have already stated 
above that the material date for the purpose of s. 3A of the Act, so far as the 
sult lands are concerned, was August 1, 1950. For these reasons, I am of the 
opinion that in,enacting cl. (d) of subs, (1) of s. 88 of the Act, the intention 
of the Legislature was not to give a retrospective effect to the exclusion from 
the operation of the Act of the lands which might be specified by the State 
Government by a notification under cl. (d) of subs. (1) of s. 88 as being re- 
served for urban, non-agricultural or industrial development. The intention 
of the Legislature must be determined in the light and in the context of the 
object of the Act, and, as I have already mentioned above, one of the objects 
of the Act is to ameliorate or improve the economic and social conditions of 
the peasants. If I were to construe al. (d) as Mr. Karlekar wants me to 
construe it, the construction would be plainly opposed to that object of the Legis- 
lature. Accordingly, I must accept Mr. Gokhale’s contention that the exclu- 
sion. of the lands, specified by the State Government in its notification issued 
under cl. (d) of subs. (1) of s. 88, from the operation of the Act would not 
have retrospective effect, and the defendants-tenants would not be divested of 
the valuable vested tenancy rights acquired by them and enjoyed by them since 
the coming into force of the Act. 

In Sakharam alias Bapusaheb Narayan Kanas v. Mantkchand Mottchand 
Shah, Mr. Justice Shah in the course of his judgment referred to the case of 
Shivram Narayan Bhide v. Shridhar Keshav Paiwardhan.’ It was ‘also a case 
in which the exclusion of the land from the operation of the Act followed 
directly from the act of the Legislature itself. Therefore, this case also would 
not help Mr. Karlekar’s clients, The important feature which would distin- 
guish the present case from Sakharam altas Bapusaheb Narayan Banas v. 
Mankchand Mottchand Shah and Shivram Narayan Bhide v. Shridhar Keshav 
Patwardhan is that, whereas in those cases the exclusion arose from the legis- 
lative enactment itself, namely cl. (c) of subs. (1) of s. 88, the exclusion in this 
caso followed from a notification issued by the State Government under cL (d). 
This distinction, in my view, is a fundamental distinction. 

Mr. Karlekar has invited my attention to a decision of a Division Bench of 
this Court consisting of Mr. Justice Gajendragadkar and myself in Ranchhod- 
bkat Kalabhan Salat v. Fakirjee Phirojshah Patel.? It does not appear from our 
judgment in that case that the point of retrospective effect of the exclusion, from 
the operation of the Act, of the land specified by the State Government by a 
notification under cL (d) was raised before us or was argued before us. Had 
such a point been raised or argued before us, it is inconceivable that we would 
not have referred to it in our judgment, since the distinction between the two 
categories of exclusion is sọ obvious. That being so, I am of the view that the 
decision of this Court in Ranchhodbhav’s case also would not avail Mr. Karle- 
kar’s clients. 

For the reasons stated above, the judgments and decrees passed by both the 
Courts below will have to be reversed and this appeal will have to be allowed. 
The appeal is allowed and the suit of the plaintiffs is ordered to stand dismissed 
with costs throughout. 

Precisely the same point as the one which is involved in second appeal No.185 
of 1955 is also involved in second appeal No. 288 of 1955. For the same reasons 
as I have mentioned above, second appeal No. 233 of, 1955 will also have to be 
allowed. It is allowed and the suit of the plaintiffs is ordered to stand dismissed 


with costs throughout. 
° Appeal allowed. 


1 (1958) First Appeal No. 186 of 1952. 2 (1955) Oivi Revision Application No. 482 
decided Gaj and Ohainani of 1954, decided by Gajendragadkar and 
JJ., on July 17, 1958 (Gnrep.). Vyas JJ., on March 4, 1955 ie 
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Before Mr. Justice Vyas. 


SHHIKH AHMAD SHAIKH MOHAMAD PATIL v. DEVRAM 
KALYANJI & CO.* 
Civil Procedure Code (Act V of 1908), Sec. 60(1)(c), O. XXI, r. 66—Pled under s. 60(1)(c) 


protection under s. 60(1)(c). 

The material date for raising a plea under s. 60(1)(c) of the Civil Procedure Code, 
1908, namely, that the judgment-debtor is an agriculturist and is occupying the 
house which is proposed to be sold im execirtion and that, therefore, the house is 
not liable to sale, is any date before the sale is actually held. The words “shall not 
be liable to attachment or sale” mean that although a proclamation for the sale of 
the house might have been issued under O. XXI, r. 68, of the Code, the actual sale 
shall not be held ff the judgment-debtor satisfles the Court before the date of the 
sale that he is an agriculturist and the house is occupied by him as such. If the 


before the date of the sale, the house becomes exempt from sale under s. 60(1)(c). 
Therefore a judgment debtor would be entitled to claim protection under s. 60(1)(c) 
of the Code if he acquires the status of an agriculturist and occupies the house for 
agricultural purposes before the date of the sale. 

Mahadeo Sunder v. Khanderao Sitaram and Shankar Ramkrishna v. Daga Tana, 


distinguished. 
Ushadevi Balwant v. Devidas Shridhar’ referred to. 


A money decree was passed in favour of Messrs. Devram Kalyanji and Co. 
plaintiff) on June 1, 1953, against Shaikh Ahmad (defendant) by the City 

ivil Court, Greater Bombay. The decree was transferred to the Court of the 
Civil Judge at Alibag, and on October 7, 1953, a darkhast was filed by the 
plaintiff for attachment and sale of the defendant’s house. On October 26, 
1953, an order for attachment of the house was made and on March 8, 1954, a 
proclamation under O. XXI, r. 66, of the Civil Procedure Code, 1908, was issued. 
On April 12, 1954, the defendant applied to the Court for instalments upon 
the ground that he was an agriculturist, but this was refused on Noverfiber 24, 
1954. On December 7, 1954, the defendant applied under s. 60(1)(c) of the 
Code, claiming exemption of the house from sale on the grounds that he was 
an agriculturist and that he was using it as a farm house. The plaintiff oppos- 
ed the application on the ground that it was not open to the defendant to raise 
the plea of exemption at the stage when it was raised. The trial Judge dis 
missed the application, observing in his judgment as follows :— 

«It is now settled Jaw that the princtple of res judicata, though not s. 11 of the 
Civil Procedure Code itself, applies to the execution proceedings and that orders once 
passed at earlier stages of the same darkhast, if not challenged and got set aside by appeal, 
and tf allowed to become final, cannot be attacked at the subsequent stages of that dar- 
khast in view of the wholesome principle of rea judicata as otherwise there will be no 
finality to Ittigation: vide Ram Kirpal v. Rup Kuvert, LLR. 6 AIL 289, Shamrao v. Mal- 
karjun, 33 Bom. LR. 797 and Shankar v. Daga, 50 Bom. LR. 610. If the Judgment-debtor 
being entitled to and having,an opportunity to raise a plea in bar of execution as sought 
by the decree-holder fails to do so and execution is ordered, he will be precluded at a 
subsequent stage from raising it, Even s. 60 of the Civil Procedure Code cannot be invoked 
in guch a case as was held in Bir Safdar AH v. The Ideal Bank, (1949) AEP. 94. 
Alagappa Chattiar v. Muthukamppa, [1947] Mad. 308, is also worth note. The ruling 
of Lokur J. in Mahadeo v. Khanderao, 41 Bom. LR. 1168, is also particularly applicable 
to the facts of the darkhast before me. In this case attachment of the house property 


*Decided, Decernber 11, 1956. First I 980) 41 Bom. L. R. 1166. 
No. 181 of 1956, from the decree by 2 t 50 Bom. L. R. 610. 
R. WL Kulkarni, Civil Judge, Senior Division, 8 (1954) 57 Bom. L. R. 275. 
at Alibag, in Special Darkhast No. 15 of 1958. 
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was ordered and carried out by beat of drum. After that a notice under O. XXI, r. 66, 
was served on the judgment-debtor when the Court ordered the sale of the property 
in the ctvil Court on the basis that he was not an agriculturist. He appeared but took 
no plea that the house is exempt under s. 60 of the Civil Procedure Code, or even that 
he is an agriculturist. He only applied for instalments under s. 24 of the Bombay Money- 
lenders Act. Meanwhile orders for the issue of sale warrant and proclamation had also 
been passed on March 8, 1954, when the jfudgment-debtor did not appear to object to 
the attachment and sale. In this way the judgment-debtor had allowed those orders to 
become final when they could only be passed by necessary implication on the basis that 
he was not an agriculturist and that his property as attached could be put to sale in the 
ctvil Court without even transferring the decree to the Collector for sale. After those 
orders had become final and conclusive he has given the application, exh. 20, to object 
to the attachment and to the orders passed for sale by relying on s. 60 of the Civil Proce- 
dure Code. He is precluded from raising that plea at the stage at which he has done it.” 


The defendant appealed to the High Court. 


È. B. Kotwal, for the appellant. 
M. H. Chhatrapati with T. BR. Thacker, for the respondent. 


Vyas J. This is an appeal by the Judgment-debtor. It arises out of special 
darkhast No. 15 of 1953 filed in the Court of the Civil Judge, S.D., at Alibag, 
and it raises a point of law under a. 60, sub-a. (1), al. (e), of the Civil Proce- 
dure Code. 

The point of law arises in this way: A money-decree was passed in favour 
of the respondent by the City Civil Court, Greater Bombay. It was transfer- 
red to the Alibag Court for execution. In execution, a darkhast was filed by 
the respondent-deceres-holder against the appellant-jndgment-debtor. During 
execution proceedings, the appellant’s house was attached. Before the sale of 
the house was held, the ap t applied to the Court, claiming exemption of. 
the house from sale under the provisions of s. 60, sub-s. (1), cl. (c). He con- 
tended that he was an agriculturist and that the house which had been attached 
and was being sold was used by him as a farm house. To that application the 
respondent objected and the ground upon which he objected was that it was 
not open to the appellant to raise the plea of exemption of his house from 
sale umder s. 60, sub-s. (1), cl. (c), of the Civil Procedure Code at the stage 
when it was raised. The learned trial Judge raised an issue: ‘‘ Whether it is 
open to the judgment-debtor now to contend that he is an agriculturist?’’, and 
recorded a finding in the negative upon that issue. The learned Judge obser- 
ved in the course of his judgment that a perusal of the rormama of the dar- 
khast and a consideration of the conduct of the jJudgment-debtor at several 
stages of the darkhast would show that the plea taken by him under s. 60, 
gub-s. (1), el. (c), of the Civil Procedure Code was a belated plea which would 
be barred by constructive res judicata. The learned Judge said that when 
a notice under O. XXI, r. 66, was issued in this case to the Judgment-debtor 
after the attachment had been levied upon his house to show cause why the 
house should not be sold, the judgment-debtor did not appear m the Court 
to answer the notice. Thereafter, an order was passed by the Court for the 
sale of the house and a proclamation under O. XXI, r. 66, of the Civil Procedure 
Code was issued. Even thep the judgment-debtor did not appear in the Court 
to object to the sale of his house. It was after the abovementioned stages in 
the darkhast proceedings that on December 7, 1954, the judgment-debtor ap- 
plied under s. 60, subs. (1), cl. (c), of the Civil Procedure Code and claimed 
exemption of his house from sale upon the ground that he was an agriculturist 
and was using this house as a farm house. The learned Judge held that the 
judgment-debtor’s plea under s. 60, sub-s, (1), cl. (c), was a belated plea and 
was barred by constructive res judicata. 

Now, it is important to bear in mind certain material dates in this case. The 
decree was passed by the City Civil Court, Greater Bombay, in favour of the 
respondent on June 1, 1958. It was transferred to the Alibag Court for exe- 


\ 
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cution The darkbast was filed by the respondent for the attachment and 
of the judgment-debtor’s house on October 7, 1953. The order for attachment 
was made on October 26, 1958. The order for sale was passed on December 3, 
1953. The proclamation under O. XXI, r. 66, of the Civil Rrocedure Code 
was issued on March 8, 1954. -On April 12, 1954, the Judgment-debtor ap- 
plied for instalments upon the ground that he was an agriculturist. The 
order refusing instalments was passed on November 24, 1954. It is not under- 
stood why the Court took as long as seven months to come to the conclusion 
that the instalments were not merited by the judgment-debtor. Whatever it 
be, the fact does remain that the order refusing instalments was passed by the 
Court on November 24, 1954. Thereafter, on December 7, 1954, the judgment- 
debtor applied under s. 60, subs. (1), cL (c), of the Civil Procedure Code, 
claiming ‘exemption of the house from sale upon two grounds: (1) that he was 
an agriculturist and (2) that he was using the house for agricultural pur- 
oses; Hb was using it as a farm house. This application was rejected by the 
earned Judge, and it is from that order of rejection that the present appeal 
is filed by the judgment-debtor. 

Now, s. 60, subs. (1), ch (c), of the Civil Procedure Code lays down that 
the houses and other buildings (with the materials and the sites thereof and 
the land immediately appurtenant thereto and necessary for their enjoyment) 
belonging to an agriculturist and occupied by him shall not be liable to at- 
tachment or sale in' the execution of a decree. It'is clear that the material 
date for raising a plea under s. 60, sub-s. (1), cL (c), namely, that the judg- 
ment-debtor is an agriculturist and is occupying the house which is proposed 
to be sold in execution and that, therefore, the house is not liable to sale is 
any ‘date before the sale is actually held. The words ‘‘shall not be liable to 
attachment or asale’” clearly mean that, although a proclamation for the sale 
of the house might have been issued under O. XXI, r. 66, of the Civil Pro- 
cedure Code, the actual sale shall not be held if the judgmentdebtor satisfies 
the Court before the date of the sale that he is an agriculturist and the house 

‘ _ ig occupied by him as such. If the liability of the house to sale, which might 
' ` have existed at the date of its attachment and which might have justified the 
` .* “issue of a proclamation for sale, ceases any time before the date of the sale, the 
‘house becomes exempt from sale under s. 60, subs. (1), cL (c). It ig quite 
.. conceivable that a person may not be an agriculturist, or if he is an dpricul- 
` turist, he may not be occupying the house concerned as an agriculturist, at the 
' * date upon which the order for sale of the house is passed by the Court. But 
`” he may acquire the status of an agriculturist and he may also occupy the 
house for agricultural purposes before the sale of the house actually takes 
place. In other words, during the period between the passing of an order for 
_ pale and the actual sale, it is conceivable that the jJudgment-debtor may, in 
order to earn his livelihood, take himself personally to cultivation of land and 
may acquire the status of an agriculturist; and after acquiring the status of 
an agriculturist, he may use the house as a farm house. There is nothing in 
the provisions of cl. (c), of saba. (1) of s. 60 which says that in the aforesaid 
case the judgment-debtor would not be entitled to claim the protection which 
the section contemplates. It is true that the party must raise a particular 
plea at the earliest stage when it becomes open to him to raise that plea. But 
if the stage for raising tke plea itself comes into.existence for the first time 
after the order for the sale of the house is made, then it is evident that the 
judgment-debtor could not have raised a plea for exemption of his house from 
sale at the date upon which the order for sale was madé by the Court. The 
earliest stage for raising such plea would accrue to the judgment-debtor only 
when he acquires the status of an agriculturist and occupies the house for 
agricultural purposes. The point which I wish to emphasise is that if being 
perfectly open to a judgment-debtor to acquine the status of an agriculturist 
during the period between the passing of an order’ for sale of his house and 
the actual sale of the house, he would be entitled to claim protection under 

s. 60, sub-a. (1), cl. (c), if he acquires such a status and occupies the house for , 


a 
L 
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agricultural purposes before sale. It is also conceivable that a person may 
be an agriculturist, but he may not be-occupying the house at the date upon 
which the order for the sale of the house is made and also at the date upon 
which the proclamation is ordered to be issued. At those dates the house might 
be in possession of his tenant. If the judgment-debtor is an agriculturist, but 
does not occupy his house personally at the dates upon which the order for 
the sale of the house is made and the proclamation is issued, but if before the 
date of the actual sale he obtains posseasion of the house from his tenant, he 
would be entitled to claim protection of s. 60, sub-8. (2), cL (c), and the house 
would not be liable to be sold. The learned advocate Mr. Chhatrapati for 
the respondent-decree-holder invited my attention to the fact that when the 
judgment-debtor applied'on April 12, 1954, for instalments, he did raise a plea 
that he was an agriculturist, but he did not contend that he was occupying the 
house. Mr. Chhatrapati contended that, in those circumstances, it would not 
be subsequently open to him to raise a plea that he was occupying the house. 
Mr. Chhatrapati overlooked a probability that when the Judgment-debtor ask- 
ed for instalments, the house might have been in possession of a tenant and 
that at the date upon which he claimed exemption of the house from sale, he 
might have got back its possession from the tenant and might have occupied 
it himself. In that case, if he was personally engaging himself in cultivation 
of lands and occupying the house for agricultural purposes, he would be en- 
titled to claim protection for the house under s. 60, sub-s. (1), cl. (c), of the 
Civil Procedure Code. 

The authorities cited by the learned Judge in his judgment do not apply 
to the facts of this case. The learned Judge relied upon a decision of Mr. Jus- 
tice Lokur in Mahadeo Sunder v. Khanderao Sttaram.' In that case, the 
judgment-debtor failed to appear on receiving the notice issued to him under 
O. XXI, r. 66, of the Civil Procedure Code, and after the terms of the pro- 
elamation for sale were settled by the Court, he made an application asking 


for a fresh panchnama and a fresh valuation of the property to be sold, and . 


that application was granted and a fresh proclamation was issued;-and there- 
after he made an application stating that he was an agriculturist and the pro- 
ecedings should be transferred to the Collector for the sale of the property. 
Mr. Justice Lokur held that as the judgment-debtor had accepted the order 


passed by the executing Court and had allowed the proceedings of sale to go ` | 


on in the Court itself, it was not open to him subsequently to put forward a 
contention that he. was an agriculturist, which he ought to have put forward 
when the notice under O. XXI, r. 66, was issued. It is to be noticed that in 
that case the material date for raising a plea that the Judgment-debtor was an 
agriculturist and therefore the execution should be transferred to the Col- 
lector was the date at which the judgment-debtor should have appeared in the 
Court in answer to the proclamation of sale. It was at that stage that he 
should have contended that he was an agriculturist and, therefore, the execu; 
. tion should not proceed before the civil Court, but should be transferred to 
the Collector. It was not a case where the judgment-debtor objected to the 
sale taking place. He objected to the sale by the civil Court and wanted the 
execution to be transferred to the Collector. He wanted the proceedings to be 
transferred to the Collector so that the Collector might hold the sale of his 
property. It was not a case of the judgment-debfor contending that he had 
acquired the status of an agriculturist and had occupied the house for agri- 
cultural purposes dyring the period between the passing of the order for sale 
and the actual taking place of the sale. 

The next case relied upon by the learned Judge was a case of Shankar BRam- 
krishna v. Daga Tanaji.2 It was a case in which a Judgment-creditor present- 
ed a darkhast for execution of his mortgage decree and notice was issued to 
the judgment-debtor under O.°XXI, r 66, of the Civil Procedure Code. The 
judgment-debtor failed to appear in answer to the notice and the Court order- 


1 (1080) 41 Bom. L. R. 1166. f 2 (1947) 50 Bom. L. R. 610. 
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ed a proclamation to issue and the sale was fixed on a certain date. On that 
day, the judgment-debtor appeared and applied to the Court that he being 
an agriculturist, he should be allowed to satisfy the decree by paying instal- 
ments. A question arose whether it was open to the judgmentedebtor to raise 
a contention about his status at that stage of the proceedings and it was held 
by the learned Chief Justice that as the judgment-debtor had applied after 
the date of the sale was fixed that his status should be mvestigated, he had 
brought into operation the principle of constructive res judicata and, there- 
fore, his application was barred. Again, the material date in that case for 
raising a plea that the judgment-debtor was an agriculturist and was, there- 
fore, entitled to instalments was either the date of the decree itself or the 
date upon which the order for attachment and sale was passed by the Court. 
In that case also, no question arose of the judgment-debtor having acquired 
the statys of an agriculturist and having occupied the house for agricultural 
purposes after the order for sale was made, but before the actual sale was 
held. The learned advocate Mr. Chhatrapati invited my attention to a desi- 
sion of this Court in Ushadew Bakwani v. Devidas Shridhar.’ It was held in 
that case that the plea of want of Jurisdiction in the Court passing the decree 
could not be entertained at a late stage of execution proceedings if it was not 
` raised at an earlier stage when an altogether different pomt was urged and 
decided. I am unable to understand how this decision could help Mr. Chha- 
trapati’s client. In that case, it was held that the material date for raising a 
plea about the want of jurisdiction in the Court passing the decree was any 
date before the decree was passed. It was held that if the Court passing the 
decree was allowed to pass the decree, plea of want of Jurisdiction in that 
Court to pass the decree could not be subsequently raised. In the present case, 
the point which arises is entirely different. The pomt which Mr. Kotwal has 
urged on behalf of the appellant-judgment-debtor 1s that at the date on which 
his client applied under s. 60, sub-s. (1), cl. (c), of the Civil Procedure Code 
for exemption of his house from sale, namely, on December 7, 1954, his client 
was an agriculturist and was in the occupation of the house for agricultural 
purposes and, therefore, the house was immune from sale. No such point arose 
for decision in any of the cases mentioned above. Mr. Chhatrapati contends 

‘that even in the application made by the judgment-debtor on December 7, 
 .1954, the judgment-debtor did not say that he was an agriculturist and was 
occupying the house as an agriculturist. JI do not see any force in this con- 
tention. The fact that the judgment-debtor made an application and asked 
for exemption of hia house from sale under s. 60, subs. (1). cL (c), would 
necessarily imply that his contention upon that date was that he was an agri- 
culturist and was occupying the house for agricultural purposes. Mr. Chha- 
trapati’s submission that the judgment-debtor did not aver specifically in his 
application on December 7, 1954, that he was an agriculturist has no force, 
because as far back as April 12, 1954, when the judgment-debtor had asked for 
instalments, he had stated that he was an agriculturist. I have no doubt that 
the judgment-debtor did not specifically say in his application of December 7, 
1954, that he was an agriculturist, because the very basis upon which he made 
the application for exemption of his house from sale implied that his conten- 
tion was that he was an agriculturist on that date and was occupying the 
house as a farm house. ° : ° 

For the reasons stated above, I am of the view that the plea which the 
judgment-debtor raised on December 7, 1954, before the gale of the house had 
actually taken place, that he was an agriculturist and was occupying the house 
and that, therefore, the house was immune from attachment was not barred by 
constructive res judicata. It was open to him to take that plea and the Court 
ought to have investigated into that plea and ought to have given a finding, 
one way or the other, whether there was any stibstance in that plea. Accord- 
ingly, I allow the appeal and set aside the order passed by the learned Civil 


1 (1984) 57 Bom L. R. 275. 
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Judge on January 5, 1956, by which order the learned Judge dismissed the 
Judgment-debtor’s application under s. 60, sub-s. (1), cl. (o), for the exempt- 
ion of his house from gale. I direct that the papers should go back to the exe- 
cuting Court, the Court of the learned Civil Judge, Senior Division, at Alibag, 
and the learned Judge should determine whether on December 7, 1954, upon 
which date the Judgment-debtor made an application claiming protection of 
his house from sale, he was an agriculturist and was occupying the house. The 
learned Judge should also determine whether, before April 12, 1954, the 
judgment-debtor was not occupying this house; because if he had been occu- 
pymeg the house even before April 12, 1954, the fact that he did not claim 
exemption of the house from gale when he asked for instalments on April 12, 
1954, would bar his subsequent plea under s. 60, sab-s. (1), cl. (c), which he 
took on December 7, 1954. It is, therefore, necessary that the learned Judge 
should determine whether on April 12, 1954, when the Judgment-debtor ask- 
ed for instalments upon the basis that he was an agriculturist, he was “or was 
not in the actual occupation of the house. The learned Judge should also 
record findings on the various issues raised at exh. 24. 

So far as the costs of this appeal are concerned, the respondent will bear his 
own costs and also the costs of the appelant. 


Appeal allowed. 


[RAJKOT BENCH] 


Before Mr. Justice M. C. Shah and Mr. Justice J. M. Shelat. 


KUMAR SHRI JUWANSINHJI BALVIRSINHJI v. MEMBERS OF THE 
TRIBUNAL." 

Saurashtra Land Reforms Act (XXV of 1951), Secs. 5, 2(15) (13) (17) (23) (28), 19(1) (2) 
(3), 23, 40-—-Whether Girasdar in proviso to s. 5 means members of family divided 
from each other though property held by them jointly and not divided by metes and 
bounds—Interpretation of statute—Definition of class of persons given in apecial 
statitte—Whether meaning so given must be given to that category of persons when- 
ever it occurs in the statute—General words whether to be construed with reference 
to subject-matter of legislation—Disabling section tn statute how to be construed if 
ambiguous—Interpretation of Fiscal or Taring Act—Writ of certtorari—Whether 
High Court can interfere by writ of certiorari if subordinate Court or Tribunal has 
misconstrued or overlooked or not appHed provision of law. 


A Gırasdar as used in the proviso to s. 5 of Saurashtra Land Reforms Act, 1951, 
means an individual owning a village or more villages and not the members of a 
family divided from each other though the properties held by them are Jointly held 
and not divided by metes and bounds on or before February 1, 1951, as mentioned 
in s. 23 of the Act 

Where a special statute lays down the definition of a word or a class of persons, 
the meening so given must be given to that word or category of persons wherever 
it occurs in the statute, unless in the context in the same statute it is otherwise 
provided for. All words if they be general and not express or precise are to be 
restricted to the fitness of the matter Le. they must be construed with reference to 
the subject-matter of the legislation and limited to it In a statute which throws a 
burden on the subje@ and deprives him of his right to property if there is an ambi- 
guilty as to the meaning of a section, inasmuch as it is a disabling section, the cop- 
struction which is in favour of the freedom of the subject should always be given 
effect to. Similarly in a Fiscal or a Taxing Act one has to look merely at what is 
clearly said for there is no rooms for any intendment nor for any equity nor for any 


presumption. 
*Deoidsd, February á, 1957. Otwil Application No. 11 of 1956 (No. 22/55). 
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Spencer v. Metropolitan Board of Works, referred to. 

Ordinarily the writ of certiorari would be issued by the High Court to correct 
the decisions of an inferior Tribunal when such decisions are elther given in excess 
of jurisdiction or in the frregular exercise of jurisdictlon or when in the exercise 
of such jurisdiction canons of natural justice are disregarded. The High Court has 
also the jurisdiction to issue a writ of certiorari even to correct an error of law on 
the face of the record. Such an error must be an error so patent eud manifest that 
the superlor Court will not permit the subordinate Court or Tribunal to come to a 
decision in the face of a clear ignorance or disregard of a provision of law. Ifa 
section of a@ statute is misconstrued or tf a provision of law is overlooked or not 
applied and that appears from the judgment of the lower Court itself, then the supe- 
rior Court would interfere by a writ of certiorari 

Mushran v. Patil" referred to. 


KUMAR SERI JUWANSINJI BALVESINJI of Laktar, on behalf of himself 
and his four brothers (applicants), who were separate in interest, applied to 
the Mamlatdar of Lakhtar for allotment of lands mistakenly describing them- 
selves as Girasdars of ‘A’ Class, but later on made another application for the 
rectification of the mistake, praying that they should be treated as Girasdars of 
‘B’ Class, under s. 5, of the Saurashtra Land Reforms Act, 1951. The Mamlat- 
dar declared the applicants as ‘A’ Class Girasdars but made no order on the 
application for amendment, and in appeal the Deputy Collector of Limbdi con- 
firmed the order of the Mamlatdar. The applicants filed a revision application 
before the Saurashtra Revenue Tribunal contending that he and his brothers 
being divided and separate in food, worship, as well as estate, he and his bro- 
thers held the Giras as tenants-m-common, as the lands were not yet divided 
by metes and bounds, and that, therefore, they were ‘Girasdars, within the 
meaning of s. 2(15) of the Act, and should be treated individually as Girasdars 
of ‘B’ Class under s. 5 of the Act. 

The Revenue Tribunal, by its order dated November 11, 1954, held that since 
the lands in question were held jointly by the brothers and the management 
thereof was being done by the applicant alone, on behalf of himself and his four 
brothers, the applicants were Girasdars of ‘A’ Class, under s. 5 of the Act. 

The applicant applied to the High Court for a writ of certiorari on the 
ground that the judgment of the Revenue Tribunal was on the face ef it in 
manifest violation of the provisions of s. 5 of the Saurashtra Land Reforms Act. 


The application was heard. 


M. O. Shak, for the applicants. 
B R. Sompura, Special Government Pleader, for the opponents. 


Suruat J. The petitioner and his four brothers had as cadets of the former 
Lakhtar State received as Giras from that State four villages viz. Moti Kishol, 
Mul Kishol, Rupavati and Karangadh and other lands situate in the village of 
Talavani, and had obtained the Hak Patrak dated October 15, 1928, duly regis- 

tered before the Political Agent of the old Hastern Kathiawar Agency. 

- Of these villages only Karangadh and the lands situated in Talavani are situate 
within the territory of the then State of Saurashtra and therefore the Saurash- 
tra Land Reforms Act XXV of 1951 as stated in s. 2 thereof would only be 
applicable to those land# situate in the villages of Karangadh and Talavani 
The case of the petitioner is that being divided and separate in food, worship 
and estate he and his brothers are holding the Giras ag tenants-in-common as 
the lands are not yet divided by metes and bounds. They, therefore, say that 
they are Girasdars within the meaning of s. 2(15) of the said Act. 

The applicant, on behalf of himself and his four brothers, made an applica- 
tion before the Mamlatdar of Lakhtar as provided for by cl 1 of s. 19 of the 
Act for allotment of the lands, describing thtmselves therein as Girasdars of 
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“A” class. On December 19, 1952, however, the petitioner applied to the 
Mamlatdar stating that it was through an error that he had described himself 
and his brothers as ‘‘A’’ class Girasdars but that they were in fact “B” class 
Girasdars. Thęir contention was that they were not ‘‘A’’ class Girasdars be- 
cause the total area of agricultural lands in their possession and enjoyment 
was only 495 acres and 37 gunthas in Karangadh and 180 acres and 26 gunthas 
in Talavani village aggregating in all to 676 acres and 28 gunthas and there- 
fore they contended that under s. 5 of the Act they would be Girasdars of “B” 
class only. In that-application they alao stated that since they have had already 
in their possession 180 acres 26 gunthas for personal cultivation as Girasdars, 
no question of any allotment remained to be determined. 

By his order dated February 25, 1953, the Mamlatdar declared the petitioner 
and his brothers as ‘‘A’’ class Girasdars and in that order agreed that no ques- 
tion of allotment arose as the applicant and his brothers were already in posses- 
sion of 160 acres and 26 gunthas of land as Gharkhed lands. The Marflatdar, 
however, made no order on the second application dated December 19, 1952, 
whereby the petitioner had asked for the amendment of his original application 
by stating that they were not ‘‘A’’ class but ‘‘B’’ class Girasdars. Both the 
Deputy Collector of Limbdi and the Revenue Tribunal confirmed the said order 
by their orders in appeals before them dated May $, 1954, and November 11, 
1954, respectively. The Revenue Tribunal held that under the proviso to a. 5 
of the Act the petitioner and his brothers were Girasdars of ‘‘A’’ class. 

Mr, Shah for the petitioner contended that the applicant and his brothers be- 
ing tenants-in-common, which position was not disputed before any of the Tribu- 
nals below, and the total agricultural lands owned by them being only 676 acres 
and 23 gunthas, they should have been treated as ‘‘B’’ class Girasdars. He 
further contended that the proviso to s. 5 did not apply to them as it contem- 
plated individual Girasdars and not Girasdars who hold the lands jointly as 
tenants-in-common. He also contended, and that has not been disputed by the 
learned Special Government Pleader, that the village Karangadh is not included 
in Schedule 2 of the Act as majmu Village and, therefcre, Karangadh cannot be 
regarded as the Girasdar’s village under the proviso to s. 5 of the Act. 

He further contended that the order passed by the Tribunal was illegal since 
the petifioner and his brothers have had already in their possession 180 acres and 
odd as Gharkhed lands and, therefore, since no question of allotment remained 
to be decided, the only thing that remained to be done by the Tribunal was to 
dismiss the applications. 

The question which the Tribunal framed as an issue before them was whether 
the proviso to s. 5 applied to lands in Karangadh held jointly by the petitioner 
and his brothers and which are not divided by metes and bounds. In other 
words the question that they raised was whether the applicant and his brothers 
can be said to be joint Girasdars owning the village Karangadh within the 
meaning of the proviso to s. 5. The only reason given by the Tribunal in the 
very last sentence of their order was that the lands in question being held jointly 
and the management thereof being done by the petitioner alone on behalf of 
himself and his four brothers, the lands fell under the proviso to sg. 5. 

The question that has been raised before us is whether the construction put 
upon that proviso by the Tribunal is a correct construction. To appreciate 
the real contentions it is necessary to examine certain other sections of the 
Act. Section 2(15) of the Act defines Girasdar. That definition inter alta in- 
oludes in the term ‘‘Girasdar’’ a ‘‘Bhagdar’’ Le. a co-sharer and a cadet. As 
the. definition, therefote, stands, prima facie it would mean that if there are 
more than one co-sharer or cadet in respect of giras lands, each of them, 
irrespective of the fact that the lands in question are jointly held and not divided 
by metes and bounds, would be a Girasdar within the meaning of that definition. 
This interpretation of s. 2(15) gains support in cl. 13 of s. 2 which defines the 
word ‘‘estate.’? There an ‘‘estate’’ is defined aè all land of whatever descrip- 
tion and expressly includes therein ‘‘an undivided share thereof held by a 
Cirasdar’’. This definition of the word ‘“‘estate’’ clearly contemplates both 
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the entire land held by a Girasdar as also an undivided share of a Gi 

who has an interest in Giras lands with others though that interest may not 
yet have been divided by metes and bounds. The inclusion of an undivided 
share in this definition makes it therefore evident that the undivided share of 
a tenant-in-common is an ‘‘estate’’ within the meaning of that sub-clause. 
Clause 17 of s. 2 then defines ‘‘holding’’ as meaning a parcel or parcels of land 
and includes m that definition also an undivided share thereof, again making 
a share of a tenant-in-common though undivided by metes and bounds as a 
distinct holding. It is somewhat manifest therefore from the definitions of 
the words ‘‘estate’’, ‘‘holdmg’’ and ‘‘Girasdar’’ that the Legislature while 
providing for these definitions distinctly contemplated to treat an undivided 
share as a distinct entity and therefore included m the term ‘‘Girasdar’’ both 
a bhagdar as well as a cadet. It cannot be said that while defining the word 
‘‘Girasdar’’ the Legislature was unaware of the fact that there were in Sau- 
rashtre Giras lands jointly held by members of a joint and undivided family 
or by members of such a family though separate in estate yet holding lands 
under a joint management and not physically divided by metes and bounds. 
Yet the Legislature has treated each cadet and each member of such a family 
as a distinct Girasdar in his Individual capacity by reason of his having an 
Interest as such in the lands. 

Some assistance in construing these terms can also be had from the other 
definitions found in s. 2, for the Legislature wherever it meant otherwise have 
in fact defined words with an unusual connotation. For instance in cl 23 of 
s. 2 a joint and undivided Hindu family, contrary to the general notions of law, 
has beon regarded as a distinct entity by treating it as ‘‘a person.’’ Likewise, 
where it defines a ‘‘Talukdar’’ in cl 28 it expressly provides that a Talukdar 
means a Talukdar whose name stood on the Tribute List maintamed by the 
Political Agency on August 14, 1947, or who owned an estate on Political Tenure 
on August 14, 1947, and includes any Bhagdar and Peta Bhagdar provided, 
howover, that where the great-grand-father, grand-father or father of any 
Talukdar is alive only the great-grand-father, grand-father or the father, as 
the case may be, who is alive shall be deemed to be the Talukdar. The talukdari 
estate is thus treated in this clause as one entity where the father, grand-father 
or the great-grand-father of such a shareholder is surviving; otherwise a share- 
holder or even a sub-sharer is to be treated as a Talukdar within the me&ning of 
a. 2(28). 

Chapter IV of the Act deals with the allotment of lands to Girasdars for per- 
sonal cultivation. Section 19(1) provides for an application to be made within 
the prescribed time by a Girasdar to the Mamlatdar. The word ‘‘Girasdar’’ 
used in this section must be taken to mean a Girasdar as defined in s. 2(19). 
Under cl. 2 of s. 19 such a Girasdar has to set out certain particulars in his ap- 
plication, among other things the approximate area of the land in his estate. The 
word ‘‘estate’’, it must be recollected, not only include his separate estate but 
also his undivided share if any m a divided family as contemp by s. 2(13). 
Clause 3 of s. 19 then provides that where a Girasdar makes an application on 
his own behalf as also on behalf of other,Girasdars who are jointly entitled with 
him to the allotment of lands, the application is to contain the names of those 
persons on whose behalf the allotment is prayed for and the full particulars of 
the joint estate and of Gharkhed of all such persons. Clause 3 of s. 19, there- 
fore, again shows that each one of the persons interested m the lands jointly 
held is treated as a separate petson for the purposes of this section, for other- 
wise’ there would be no sense in making it necessary fo show separately the 
quantum of Gharkhed of each of them. The Mamlatdar has to allot the land 
‘in such case after considering the Gharkhed of all such persons and it is after 
consideration of these factors that the Mamlatdar is to make the order of 
allotment under s. 20 and issue the occupanay certificate. . . 

‘Section 23 of the Act makes the position'still clearer because it provides dis- 
tinctly that in case of lands belonging to an undivided family the allotment is 
to be made to the head of the family on behalf of the family. That is quite con- 
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sistent with the definition of the word ‘‘person’”’ in s. 2(23) which includes an 
undivided Hindu family. As a clear contrast to such a case, in the case of a 
family divided in interest only, the allotment is to be made to all the members 
of the family jointly as to a single unit; and in the case of a Girasdar whose 
land was divided from that of the other members of his family by metes and 
bounds prior to February 1, 1951, to such a Girasdar. This section, therefore, 
recognises all the three positions: (1)*of a joint and undivided Hindu family 
where lands are held jointly and the interest of each member of the family is 
in the whole estate in its entirety; (2) of a family divided in food, estate and 
worship and where the share of each is ascertained though not physicall 

partitioned by metes and bounds, and (8) where the lands are divided to aaah 
one of the members by metes and bounds and where each one of the mambers 
therefore is in physical possession of his ascertained and divided share. It 
is clear from these sections that whereas in the first category the holder,is the 
family, a person recognised by the Act itself, in categories 2 and 8 each person 
having an ascertained share whether divided by metes and bounds or not is a 
Girasdar recognised in his individual capacity for the purposes of the Act. 

Section 40 of the Act provides for the assessment payable by Girasdars in 
respect of lands allotted to them and Schedule 8 to the Act affords certain 
concessions to Girasdars of ‘‘B’’ and ‘‘C’’ classes while no such conceasions 
are given to ‘‘A’’ class Girasdars. It is because of this loss of concession that 
Mr. Shah makes a grievance of having been declared as ‘‘A’’ class Girasdar 
although the agricultural lands held by the petitioner and his brothers are 
only 676 acres and odd which fact is not disputed in the order of the Tribunal. 

In the light af these various provisions of the Act we now turn to s. 5 and its 
proviso whose interpretation is the subject-matter of the present controversy. 
Section 5 is concerned with the classification of Girasdars. Clause 1 provides 
inter alia that for the purpose of assessment of revenue payable under s. 40 
a Girasdar shall be deemed to belong to ‘‘A’’ class if the total area of agricul- 
tural land comprised in his estate exceeds 800 acres, to ‘‘B’’ class if it ex- 
ceeds 120 acres but does not exceed 800 acres and to ‘‘O”’ class if it doeg not 
exceed 120 acres. The proviso to this section then provides that if a Girasdar 
owns one or more villages, he shall be deemed to belong to ‘'A’’ class irres- 
pective f the total area of agricultural land comprised in his estate. The 
question, therefore, to consider is what meaning should be attached to the words 
‘“‘Girasdar’’ and his ‘‘estate’? mentioned in this proviso. 

Now, it is a well-settled principle of construction that where a special statute 
of the kind that we have before us lays down the definition of a word or a clas 
of persons, the meaning so given must be given to that word or category of per- 
sons wherever it occurs in the statute, unless in the context in the same statute 
it is otherwise provided for. As stated by Jessel M. R. in Spencer v. Metropo- 
hian Board of Works' and quoted by Maxwell in his Interpretation of Statutes 
(10th edn.) (p. 822) — |] 

“.. It is, at all events, reasonable to presume that the same meaning is implied by the 
use of the same expression in every pert of an Act. Accordingly, in ascertaining the 
meaning to be attached to a particular word in a sectlon-of an Act, though the pro- 
per course would seem to be to ascertain that meaning if possible from a consideration 
af the section itself, yet, tf the meaning cannot be ‘so ascertained, other sections may be 
looked et to fx the sense in which the word is there used.” 

Tt is a canon of interpretation that all words if they be general and not express 
and precise are to be nestricted to the fitness of the matter Le. they must be 
construed with reference to the subject-matter of the legislation and limited to 
it. Thus, enactments which often use the word ‘‘person’’ would be variously ; 
understood according to the circumstances in -which the word was used, for in- 
stance, including or not including, corporations. Thus, in the Act under con- 
sideration, the word ‘‘person’’ has been given a wider connotation to include 
even @ joint and an undivided Hindu family although such a family is not an 
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entity according to the general law. Another rule of interpretation equally well- 
settled is that in a statute which throws a burden on the subject and deprives 
him of his right to property if there is ambiguity as to the meaning of a sec- 
tion, inasmuch as it is a disabling section, the construction which is in favour 
of the freedom of the subject should always be given effect to. Similarly in 
a Fiscal or a Taxing Act one has to look merely at what is clearly said for 
there is no room for any mtendment not for any equity nor for any presump- 
tion. (See Maxwell on Interpretation of Statutes (10th Hd.) p. 286.) 
Since the word ‘‘Girasdar’’ ig defined in s. 2(15) as including a bhagdar or 
a cadet within which meaning the applicant and his brothers would prima 
facte fall, there could be no difficulty in treating each one of them as a separate 
Girasdar notwithstanding the fact that their lands are not yet divided by metes 
and bounds. Similarly, the word ‘‘estate’’ as defined in s. 2(13) as being in- 
clusive of an undivided share held by a Girasdar would mean a share though 
ascertained but not physically partitioned. In the context of these definitions 
and in keeping the principles of construction aforesaid in mind the same mean- 
ing must also be attached to the word ‘‘Girasdar’’ as used in the proviso to 
s. 5 of the Act. Therefore, a Girasdar as used in that proviso must mean an 
individual owning a village or more villages and not the members of a family 
divided from each other in food, estate and worship though the properties held 
by them are jointly held and not divided by metes and bounds on or before 
February 1, 1951, as mentioned in s. 23. I£ the Legislature had meant other- 
wise, they would have said distinctly as they have done in the case of a Talukdar, 
that a Girasdar for the purpose of this proviso shall mean all the members of the 
family though divided but who have not yet partitioned their properties by 
motes and bounds. That not being done, we must attach to the words ‘‘Giras- 
dar’’ and ‘‘estate’’ the same meanings as are given in as. 2(19) and 2 (13) of the 
Act. On the face of the order of the Tribunal, therefore, the meaning given to 
the proviso to s. 5 is mM our opinion manifestly wrong. The learned Special 
Government Pleader urged that though the sections use the word Girasdar 
in singular the word would mean the plural also under the Interpretation Act 
being in force in Saurashtra. That would ordinarily be so, but m this Act the 
Legislature has by giving definitions expressed their intention to the contrary. 
That being the position the next question ig whether we would issye a writ 
of certiorari in a case where there is clearly a wrong interpretation of a statute 
or a disregard to a part of such a statute- Ordinarily the writ of certiorari 
would be issued to correct the decisions of an inferior Tribunal when such 
decisions are either given in excess of jurisdiction or in the irregular exercise 
of jurisdiction or when in the exercise of such jurisdiction canons of natural 
justice are disregarded. But as has been observed in Mushran v. Paii! 
the High Court. has also the jurisdiction to issue a writ of certiorari 
even to correct an error of law on the face of the record. Such an error must 
of course be an error so patent and manifest that the superior Court 
will not permit the subordinate Court or ‘Tribunal to come toa deci- 
sion in the face of a clear ignorance or disregard of a provision of law. 
Tf a section of a statute is misconstrued or if a provision of law is overlooked 
or not applied and that appears from the judgment of the lower Court itself, 
then the superior Court would interfere by a writ of certiorari We do not 
agree with the contentitns urged by the learned Special Government Pleader 
that the Tribunal having jurisdiction to entertain the application and having 
already exercised it, it would not be open to this Couyt to interfere with the 
findings of the Tribunal. That would be begging a question because the writ 
of certiorari is intended in fact to cure manifest defects in an order made by 
the Tribunal. In our view the order passed by the Tribunal falls under this 
dictum, it being opposed to the definitions as also the sections which we have 
already referred to. The order of the Tribtinal therefore must be quashed. 
Thé learned Special Government Pleader lastly contended that the State of 
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Saurashtra should not have been made a party to this petition inasmuch as 
they were not a party before the Tribunal. We find, however, that the State 
of Saurashtra has filed its returns and there no objection of the type now con- 
tended for the first time has been raised. In fact this petition has been resisted 
in the main by the State. That being the position, we cannot accept at this stage 
the contention raised by the Special Government Pleader. 
The result, therefore, is that the order of the Tribunal is quashed and the rule 
made absolute. There will be no order for costs. 
Rule made absolute. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkear and Mr. Justice Tambe. 


BHAGWAN SITARAM KHASALH v. NAMDEO NARAYAN GORE.* 
Hindu law—Idol—Land dedicated under deed of trust to temple—Temple not within pre- 
cincts of house or on site belonging to creator of trust—Trustees removeable for mis- 
conduct or mismanagement—Temple open for worship to members of public—Whether 
such trust a public trust. 


A Hindu widow executed a deed of trust whereby she dedicated certain land to a 
temple of Shree Datta and appointed certain persons as trustees. The trust provided 
for the removal of any of the trustees for misconduct or mismanagement. The temple 
was constructed by the widow and it was not within the precincts of her house nor 
was it constructed on a site belonging to her. The members of the public were allow- 
ed free access to the temple. On the question whether the trust was a public trust:— 

Held, that there was sufficient material in the case from which it could be deduced 
that the temple was not a private temple but a public temple and consequently the 
trust was a publio trust. 

Manohar Ganesh Tambekar v. Lakhmtram Govindram; Amardas Mangaldas v. 
Harmanbhai Jethabhai’ Mundancheri Koman v. Achuthan Nair’ Babu Bhagwan Din 
y. Gir Har Saroop' and Pujari Lakshmana Goundan v. Subramania Ayyar, referred to. 


The facts appear in the judgment. 


N. L. Abhyankar, for the appellant. 
S. A. Zinjarde, for respondents Nos. 1 and 2. 


MUDHOLKAR J. This judgment will also govern the disposal of First Appeal 
No. 153 of 1950. 

Both the appeals arise out of a suit instituted by Namdeo Gore and Dattatraya 
Fulkar under s. 92 of the Code of Civil Procedure for the removal of defendant 
No. 1 Bhagwan son of Sitaram from the trusteeship of Shree Datta Deosthan 
Kalamb. The relevant facts are as follows: One Kasabai, the widow of Krish- 
naji Gore, executed a deed of trust on June 3, 1928, whereunder she dedicated 
S. No. 39/1 area 10 acres 32 gunthas of Kasba Kalamb to the temple of Shree 
Datta Saunsthan and appointed five persons including defendant No. 1 Bhag- © 
wan as trustees. Other persons who were appointed trustees were Dattatraya 
Balaji Sarde, who is no longer alive, defendant No. 8 Dada Vithoba, plaintiff 
No. 2 Daitatraya Fulkar and defendant No. 2 Laxman Gangaram. 

According to the plaintiffs, defendant No. 1 was in the sole possession and 
management of the field, that he had not rendered any accounts of the income 
thereof and that he had not maintained the temple in good condition nor did 


* Decided, November 28,1956. First À 2 (1942) 44 Bom. L. R. 648, 650. 
No. 150 of 1050 (with First Appeal Nene of 8 ER L. R. 61 L A. 405. ' 
1980), I decision of 8. N. ole, 4 (1980) L. R. 67 L A. 1, s.o. 42 Bom. 
Additional District Judge, at Yeotmal, in L. R. 190. 
Civil Suit No. 4A of 1940. 5 (1928) 20 0. W. N. 112. 
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he carry on certain directions regarding the giving of dinners contained in the 
wyawastha patra executed by Kasabai. 

On behalf of defendant No. 1 it was urged that the trust ia not a public trust 
and as such the suit was not maintainable. He further contemded that he has 
mamtained proper accounts of the income of the temple, has applied that in- 
come for the purpose of the temple and has carried out all the directions con- 
tained in the wyawastha patra and that he has in no way rendered himself 
liable for being removed from trusteeship. . : 

The Court below has negatived the plaintiffs’ plea for the removal of defen- 
dant No. 1 from the trusteeship but has directed that two posts of trustees which 
were vacant should be, filled and that accounts should be rendered by defen- 
dant No. 1. Accordingly, it appointed a commissioner for going into the ac- 
counts, and we are told that accounts have since bean taken by the commis 
sioner. 

Defdhdant No. 1 is not content with this decision and has come up in appeal. 
The plaintiffs have also filed an appeal in which they have reiterated their 
contentions that defendant No. 1 has rendered himself liable for being remov- 
ed from trusteeship and that the Court below was in error in refusing to 
remove him from trusteeship. es 

We will first deal with the contention of defendant No. 1 to the effect that 
this is not a public trust. According to the learned counsel for defendant No. 1, 
dedication was to a private deity and that consequently the trust is not a public 
trust. In our opinion, there is no substance in this contention. No doubt, the 
Hindu law does recognise endowments to a public temple as well as to a private 
temple and it does not mean that wherever any property is endowed for the 
purposes of a deity a public trust is created and the temple in which the deity 
is Installed is to be deemed to be a public temple. In this connection we were 
referred to the decision in Manohar Ganesh Tambekar v. Lakhmiram Govind- 
ram! by the learned counsel for the plaintiffs. The first’ placitum of that case 
reads as follows: , 

“A trust for a Hindu idol and temple is to be regarded in India as one created ‘for 
public charitable purposes’, within the meaning of section 539 of the Code of Civil Pro- 
cedure, Act X of 1877, (which corresponds to section 92 of the Code of Civil Procedure. 
1908).” e 
No doubt, this seems to lay down a general proposition, but having perused the 
judgment, we do not find anything therein from which such a proposition could 
be deduced. This is also the view which has been expressed in Amardas Man- 
gaidas v. Harmanbhat Jethabhai? where the learned Judges have observed 
(p. 650) : i : 

“...It (Le. the point raised in the first placitum) seems rather to rest on the judgment 

in a previous sult relating to the tample which was not brought by relators under 
s. 539 and which was dismissed by Mr. Justice West... We think that no such general 
proposition can be laid down without qualification. It is well settled that family idols 
may be endowed with property without any question of a publ trust arising, and the 
same we think may be true of some idols which are not family idols. We may refer in 
that connection to Prasaddas Pal v. Jagannath Pal (LLR. 60 Cal. 538).” 
- Even though we do not agree with the view propounded by the learned 
‘counsel for the plaintiffs on the basis of the decision cited above, we are satis- 
fied that there is sufficient material in this case from which it could be deduced 
that the temple is not a private temple but a public temple. l 

In the first place, here, the dedication is not to a famjly deity at all but as 
set out m exh. D-1, wyascastha patra, to a temple of Datta which was 
actually constructed by Kasabai after the death of her’ husband. This temple 
has admittedly not been constructed within the precincts of the house of Kasa- 
bai. According to the plaintiffs it has been constructed on a piece of land 
which did not belong to Kasabai, while accorfling to defendant No. 1, it was 
constiucted upon a site which did belong to her. However, the preponder- 
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ance of evidence is in favour of the plaintiffs’ contention that this temple was 
constructed on a site which did not belong to Kasabai. 

Then there is the circumstance, as admitted by defendant No, 1 himself, that 
the temple is open for worship to any member of the public, irrespective of 

right from 1927. No doubt, as has bean observed by their Lordships of 
the Privy Council in two cases Mundanchers Koman v. Achuthan Nair’ and 
Babu Bhagwan Din v. Gir Har Saroop,? the value of public user as evidence of 
dedication depends on the circumstances which give strength to the inference 
that the user was as of right, and that where user is proved in a particular case, 
it does not necessarily follow therefrom that the temple is a public temple and 
not a private temple. We have already indicated two circumstances from which 
an inference could be drawn that the temple is a public one and not a private 
Siena lige a neat uae Cena fn ie Pune 
members of the public were allowed free acces to the temple. Indeed, in a 
previous case Pujari Lakshmana Goundan v. Subramania Ayyar? their Lord- 
ships inferred from a number of facts, among which was the fact that the 
temple was open to the Hindu public in general, that it was a public temple. 
All that we say is that this is a relevant circumstance for determining the 
character of the temple, whether it is public or private. 

We would also point out that the usual cases in which it is claimed that an 
endowment is a private trust are those where a deity is installed in the family 
house, or where the temple has been erected on land belonging to the family, 
or where the trust of the property intended for the up-keep of the temple is 
made in favour of particular individuals from generation to generation. That 
is not the case here. Here, five persons have been named as trustees. The 
trust also provides for the removal of any of them for misconduct or 
mis-management. In our opinion, therefore, there is very little scope for the 
contention that the temple is a private temple and not a public temple. The 
appeal of defendant No. 1 is, therefore, dismissed with costs, 

ow, coming to the appeal of the plaintiffs, the question is whether the Court 
below was right in refusing to remove defendant No. 1 from the office of manag- 
ing trustee or not. 

On behalf of the plaintiffs it is said that defendant No. 1 did not keep ac- 
counts,ethat he refused to show any accounts to the other trustees, that he did 
not even consult them in the management of the trust property and that for 
these reasons he should have been removed. On behalf of defendant No. 1 it 
ig pointed out that though the trust deed was executed in the year 1928 he 
actually got possession in the year 1938 after the death of Kasabai and that 
the income which he obtained from the property after he got possession thereof 
was not very much. At the same time, he however says that he had kept memos 
of the income and expenditure. He has also stated that he showed the accounts 
to defendants Nos. 2 and 8- 

There is no doubt that defendant No. 1 did not show the accounts to plaintiff 
No. 2 who was also named as one of the trustees in the trust-deed and that is 
because this person had actually resigned in the year 1932. As regards the fourth 
trustee, it is pointed out that he is no longer alive. We see no reason for not 
accepting the evidence adduced by defendant No. 1 in this regard particularly 
because it was not controverted on this point by defendants Nos. 2 and 3 who are 
also co-trustees. In regard to consultations, defendafit No. 1 has no doubt ad- 
mitted that be did not hold any formal consultations with the co-trustees 
because there was really hardly anything which required consultations, but ho 
has also stated that whenever there used to be an annual dinner he used to 
discuss the matters pertaining to the Saunsthan with the co-trustees. In the 
circumstances, we do not think that there is any substance in the contentions 
raised on behalf of the plaintiffs. a 

Accordingly, we dismiss the appeal of the plaintiffs with costa. 

Appeal dismtssed. 
61 L.A. 405. - » L R. 100. 
A 088) T R. 67 I A. 1, 8.0. 42 Bom. 3 (1923) 20 O. W. N. 112. 
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[NAGPUR BENCH] 





Before Mr. Justice Mudholkar and Mr. Justice Tambe. 


ABDUL HUSSAIN MOHASINALI BOHRI v. FAZALBHAT 
TAHERALLI BOHRI.* 


interest—Whether plaintif a “Money-lender” within s. 2(v)—Sustainabilty of claim 
for interest—Grant of interest pendente lite or interest subsequent to date of decree 
by Court, 


A.debt from a firm to the plaintiffs father was allotted to the plaintiff ‘after his 
father’s death when the deceased’s estate was divided amongst his heirs. A partner 
of the firm on behalf thereof executed a promissory note in favour of the plaintiff in 
respect of the money owed by the firm to the plaintiffs father. In a suit by the 
plaintiff on the promissory note, the defendants, who were partners of the firm, con- 
tended that the plaintiff's father was a money-lender, that as the plaintiff had succeed- 
ed to his father’s interest in the loan advanced by him to the defendants, the plaintiff 
should be deemed to be a monesy-lender within the definition contained in s. Xv) of 
the Central Provinces and Berar Money-Lenders Act, 1934, and that as the plaintiff 
had not sent statements of account to the defendants as required by s. 8 of the Act, 
he was not entitled to interest on the amount of the promissory note:— 

Held, that the plaintiffs suit being one for the enforcement of the promissory note 
which was in fact a fresh contract or a novation, the latter part of the definition of 
“money-lender” contained in a. 2(v) of the Act was not attracted, and the plaintiff was, 
therefore, entitled to the Interest fram the date of the execution of the promissory 
note till the date of the suit 

The granting of interest pendente Ute or interest subsequent to the date of the 
decree is in the discretion of the Court, but that discretion has to be exercised judi- 
cially. Ordinarily, the Court does not disallow interest to a plaintiff in such cases 
unless he by his conduct renders himself disentitled to the grant of such interest. 


The facts appear in the judgment. j 


M. E. Bobde, for the appellant. 
K. B. Tare, for the respondents. 


MupHOLK4R J. This is a plaintiff’s appeal from a decree disallowing him 
interest on the amount claimed by him from the defendants on foot of a pro- 
missory note. 

It is common ground that the firm ‘‘Taharali Haji Hibtullabhai’’ owed some 
money to the plaintift’s father Mohasinali, After the death of the plaintiff’s 
father his estate was divided amongst his heirs. At that time the debt due 
from the firm to Mohasinali was allotted to the plaintiff. On June 27, 1935, 
Seth Taharali as a partner and agent of the firm and on behalf thereof executed 
a promissory note in favour of the plaintiff for Re. 9,000 in respect of the 
money owed by the firm to Mohasinali i. The promissory note did not provide 
for any interest. On June 27, 1938, Seth Taharali executed another promissory 
note in favour of the plaintiff and on behalf of the firm for Rs. 10,500 with 
interest at -/8/- per cent. per month. This sum of Ra. 10,500 was made up of 
Rs. 9,000 due on the earlier promissory note and of Rs. 1,500 as interest there- 
on. Only a sum of Ra. 500 was repaid by the firm. After deducting that 
amount from the principal amount and adding interest on that sum the plain- 
tiff claimed in the suit Rs. 16,200 from the defendants. Defendant No. 1 is 


* Decided, December 21,1956. Firat A Additional District Judge, at Khamgaon, in‘ 
No. 39 of 1951, against the decision of Dal Civil Suit No. 2-B of 1948. ; 
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Seth Taharali’s son Seth Fazalbhai while- the remaining defendants are the 
sons of Haji Habtullabhai who died before the institution of the suit. 

The Court below held that the plaintiff was entitled to a detree for Rs. 9,000 
only because the first promissory note did not contain any provision regarding 
interest, and that though the second promissory note did contain such a term, 
the plaintiff had not sent statements of account to the defendants as required 
by s. 8 of the Central Provinces and Berar Moneylenders Act. The Court did 
not allow any interest pendente lste or interest after the date of the decree, but 
has not given any reason for refusing to award it. 

There is no doubt that the Court below was in error in holding that plaintiff 
was not entitled to any interest at all on the promissory note dated June 27, 
1985, merely because that promissory note did not make any specific mention 
about interest. It has ignored the provisions of s. 80 of the Negotiable Instru- 
ments Act which require that in a case like this interest shall be calculated at 
the rate of slx per cent. per annum. i 

It is, however, urged on behalf of the defendants that the ground on which 
interest was disallowed to the plaintiff on the promissory note dated June 27, 
1988, would also apply to the interest claimed on the promissory note dated 
June 27, 1935. is contention would in its turn depend upon whether the 
plaintiff is a money-lender and as such was required to comply with the provi- 
sions of s. 8 of the Money-lenders Act. 

It ig common ground that the plaintiff was a minor when he succeeded to his 
father and that he is not a money-lender in the sense that he carried on at any 
time the business of money-lending. It is admitted before us that at the date 
of the suit the debt due from the defendants was the only one which was owing 
to the plaintiff. It ia, however, contended on their behalf that the plaintiff’s 
father was a money-lender and that as the plaintiff had succeeded to his father’s 
interest in the loan advanced by him to the defendants, the plaintiff must be 
deemed to have been a money-lender within the definition contained in s. 2(v) 
of the Money-lenders Act. That provision runs as follows; 

“ “noney-lender’ means a person who, in the regular course of business, advances 
a loan as defined in this Act and shall include, subject to the provisions of section 3, the 
legal representatives and the successors in interest whether by inheritance, assignment 
or othefvise of the person who advanced the loan and money-lending shall be construed 
accordingly ;” 

Reliance is placed by the Court below on the latter part of the definition. In our 
opinion, the plaintiff doea not come under this definition inasmuch as he is not 

ing to recover any money due to his father but is seeking to recover the 
money due to himself on foot of a promissory note executed by the defendants 
in his favour. No doubt, the original consideration for the promissory note 
flowed from his father, but that fact does not make any difference. It was open 
to the plaintiff to sue the defendants immediately after he succeeded to his 
father. But instead of doing that, he was content to accept a promissory note 
from the defendants which was in fact a fresh contract or a novation of the old 
contract. The suit being one for the enforcement of such a contract the latter 
part of the definition of ‘‘money-lender’’ contained in s. 2(v) of the Act is not 
attracted. In this view, disagreeing with the Court below, we hold that the 
plaintiff is entitled to interest at 6 per cent. per. annum on the sum of Rs. 10,500 
from the date of the execution of the promissory note till date of suit 

No reason has been given for disallowing interest pendente lite or interest 
subsequent to the dat® of decree. No doubt the granting of such interest is in 
the discretion of the Court but that discretion has to be exercised judicially. 
Ordinarily, the Court does not disallow interest to a plaintiff in such cases 
unless he by his conduct renders himself disentitled to the grant of such inte- 
reat. The only suggestion thrown by the learned counsel for the defendants is 
that the plaintiff had delayed the filing of the suit and also that instead of 
suing straightaway in the Court at Khamgaon within whose jurisdiction the 
defendants reside, he wrongly instituted the suit at Nagpur. Nothing else is 
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urged by the learned counsel which would disentitle the plaintiff to interést 
from the date of the suit till realization. 

No doubt the plaintiff waited for a long time before filing the suit. But it 
must be borne in mind that he was a minor when the promissory notes were 
executed. He only waited till he attained majority. It is true that he should 
have brought the suit in the first instance in the Court at Khamgaon instead 
of instituting it at Nagpur. However, it does not lie in the mouth of defen- 
dants to complain about this because even today they are not in a position to 
pay the decretal amount and have in fact obtained instalments from the Court 
below. In the cricumstances, therefore, we see no valid ground for disallow- 
, ing interest to the plaintiff from the date of suit till realization. 

We may mention that while granting instalments the Court below has award- 
ed interest on Re. 9,000 from August 13, 1951. In view of the fact that we are 
allowing the plaintiff’s appeal in full, he will get interest not merely on’ Rs. 9,000 
from August 13, 1951 but on Rs. 16,200 from the date of suit till realization. 

The appeal is accordingly allowed with costs. The order of the Court below 
regarding costa is not wholly in the plaintiff’s favour, but as he has not chal- 
lenged it in appeal nor has he paid Court-fees on the amount of costs disallowed, 
we are unable to interfere with it. 

Appeal allowed. 





[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


SADU SITKURA v. BOARD OF REVENUE, MADHYA PRADHSH, 
NAGPUR.* 

Central Provinces Land Revenue Act (HI of 1917), Secs. 196(1), 227—Rules fromed 
under s. 227 of Act—Brother-in-law of deceased Kotwar appointed his successor by 
Revenue Officer in preference to deceased's blood relatwe eight degrees removed— 
Whether such appotntment could be upheld—Words “connections by marriage” in 
r. 3 whether could be limited to subsisting marriage—Explanation to r. 3 whether 
ultra vires. o 


On the death of a Kotwar or village watchman who was appointed under the 
rules framed under s. 227 of the Central Provinces Land Revenue Act, 1917, the 
Revenue Officer under r. 8 appointed the respondent who was the brother-in-law 
of the deceased as Kotwar, in succession to the deceased, in preference to the peti- 
toner who was a blood relative of the deceased eight degrees removed from him. 
The petitioner challenged the order of the Revenue Officer contending inter alla 
that he being a relative by blood should under r. 3 be deemed to be a near relative 
of the deceased than the respondent who was merely a relative by marriage and 
that the respondent could not be considered a ‘relative’ under the rule as at the date 
of his appointment his wife had diled:— 

Held, that the respondent who was the husband of the deceased’s sister was much’ 
nearer in relationship to the deceased than the petitioner, 

that as long as the respondent was altve, the relationship or connection by marriage 
between the respondent and the, deceased did not cegse to exist between them, and 

that, therefore, the order passed by the Revenue Officer should be upheld. 

The words “connections by marriage” used in the Explanation to r. 3 framed 
under s. 227 of the Central Provinces Land Revenue Act, 4917, cannot be limited 
to a subelsting marriage. 

Under s. 196(1) of the Central Provinces Land Revenue Act, 1917, it is left to the 
rule making authority to say who would be eligible for appointment as Kotwar 
on the death of a Kotwar. It does not place any limitations on the powers of the 
rule making authority to prescribe as to who should be eligible for appointment ag 
Kotwar. 


* Decided, December 20, 1956. Miscellaneous Petition No. 114 of 1956. 
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The Explanation to r. 8 framed under s. 227 of the Central Provinces Land Revenue 
Act, 1917, is not ultra vires that rule. 


The facts appear in the Judgment. 


Y. V. Jakaidar, for the petitioner. 
L. M. Wakhare, for the respondent No. 4. 


MupHoLKar J. The petitioner claiming to be the nearest relative of Atma- 
ram, the deceased kotwar of Mouza Nawargaon, challenges the order of the 
Sub-Divisional Officer, Gondia, confirmed by the Deputy Commissioner, Bhan- 
dara, in appeal and by the Board of Revenue in revision, appointing Lakhan, 
the brother-in-law of Atmaram, as kotwar in succession to Atmaram. 

The matter is governed by s. 196(1) of the Central Provaices Land Revenue 
Aet read with the rules framed under s. 227 of that Act. Section 196(1) reads as 
follows: i 

“For each village or group of villages there shall be appointed, in accordance with 
rules made under section 227, one or more kotwars or village- watchmen.” 

Rule 3 framed under s. 227, among other things, provides as follows : 

“,..On a vacancy occurring in the post of village watchman, the Revenue Officer 
exercising the powers of appointment shall select a successor, who shall, if possible, be 
the nearest relative of the previous incumbent...” 

Below this rule is to be found what is styled an ‘‘Explanation’’ which runs 
thus: 

“For the purposes of this rule the term ‘relative’ shall be deemed to include relatives 
on both the male and female sides and connections by marriage.” 

On behalf of the petitioner it is contended in the first place that this ex- 
planation in effect enlarges r. 3 and that, therefore, it is ultra vires. The 
expression ‘Explanation’ used by the rule making authority appears to be a 
misnomer. In fact, the provision contains a definition of the word ‘‘relative’’. 
Apart from that, this provision was made along with r. 3 itself and is an in- 
tegral part of it. There is no ambiguity about its meaning. In the circum- 
stances, therefore, we would be stultifying the rule itself if we were to hold 
that this so-called Explanation is wlira vires. 

It isethen said that the petitioner being a relative by blood must be deemed 
to be a nearer relative of Atmaram than respondent No. 4, who is merely a 
relative by marriage. It is accepted before us that Atmaram and Sadu are 
‘related to one another in the manner set out in the geneological table given 
below : 

Great Grandfather 


Kondu u 
ae ies 
| 
Ainara Sister 


l = Lakhan 
From a perusal of this table it would be clear that the petitioner is eight 
degrees removed from Atmaram The respondent No. 4, being the husband 
of Atmaram’s sister Gulabi, is much nearer in relationship to Atmaram. He 
could, for the purposes of determining the nearness of the relationship, be 
regarded to be related in the same degree to Atmaram as his wife was. 

Then it is said that respondent No. 4 could not be considered a ‘relative’ at 
the date of the appointment because Gulabi, his wife, had died by that time. 
According to the learned counsel, relationship by marriage which once sub- 
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sisted between respondent No. 4 and Atmaram must be regarded to have ter- 
minated on the death of Gulabi. We are unable to accept this contention. It 
is true that Gulabi is dead, but as long as respondent No. 4 is alive hig re- 
lationship or connection by marriage cannot cense to exist merely because the 
other party to the marriage is no longer alive. 

It was then contended that the words ‘‘connections by marriage’’ used in 
the Hxplanation must be limited to a subsisting marriage. We do not gee 
anything in the provision itself which would warrant such a limitation. 

Finally, it is said that this Explanation is contrary to the general law inas- 
much as it permits appointment of a person as kotwar who is not related to 
the deceased by blood or in other words the rule does not say that the person 
to be appointed as kotwar should necessarily belong to the same family as the 
deceased kotwar. We asked the petitioner’s counsel Shri Jakatdar to show 
us the general law which lays down that the office of the kotwar would devolve 
only on a member of the kotwar’s family and that the succesor to the deceased 
kotwar had to be chosen from the members of that family. He could not do so. 
We are not aware of any such law. Indeed, under s. 196(1) of the C.P. Land 
Revenue Act it is left by the Legislature to the rule making authority 
to say who would be eligible for appointment as kotwar on the death of a 
Kotwar. It does not place any limitations on the powers of the rule making 
authority to prescribe as to who should be eligible for appointment as kotwar. 

In this view, we uphold the orders of the Tribunals and dismiss this peti- 
tion with costs. Counsel’s fee Re. 50. Respondent No. 4’s costs to be paid 
from the security deposited. 

$ Petition dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval, 


PHOOLCHAND SETHI v. NAGPUR UNIVERSITY.* 

Nagpur University Act (V of 1923), Sec. 40(1)—Constitution of India, art. M6— 
Petitioner and other graduates of Nagpur University standing as candidates ®o Uni- 
versity Court and sending nomination papers to Registrar in envelopes not sealed 
with sealing wax—Registrar rejecting nomination papers as those not sealed with 
sealing wax—Petitioner applying to High Court for writ under art. 226 to quash 
order of Registrar—Whether remedy by way of appeal available to petitioner under 
s. 40(1) of Act fustifies High Court m refusing to interfere under art. 226—Whether 
word “sealed” tn Election Rules of Nagpur University means “closed by gum”— 
Non-compliance with requirement of sealing with war whether justifies rejection 
of nomination paper. 


The petitioner, a registered graduate of the Nagpur Untverstty, along with five 
other graduates of the University were duly proposed and seconded as candidates 
for elections to the Untversity Court, their nomination papers were sent by register- 
ed post to the Registrar of the University, they were received by him within the 
time fixed for recetving the nominations and the nomination papers though properly 
closed, did not bear anyeseal with a sealimg wax. The Registrar rejected the six 
nomination papers on the ground that the envelopes containing the nomination 
papers were not received in sealed covers, Le. in covers on which seals with wax 
were affired. The petitioner alone applied to the High Cour? for the issue of a writ 
of mandamus to the Untversity under art. 226 of the Constitution of India for inter 
alia quashing the order of the Registrar. The respondents tnter alia contended that 
the petitioner had another remedy open to him and that was the one provided by 
s. 40(1) of the Nagpur University Act, 1923, af preferring an appeal before the 
Chancellor, and that his failure to avail himself of that remedy was sufficient ground 


` *Deoided, December 21, 1956. Special Civil Application No. 10-N of 1056, 
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for non-interference by the High Court under art. 228 of the Constitution:— 

Held, that as s. 40(1) of the Act was applicable to the present case where a class 

of persons to which the petitioner belonged were affected by the decision of the 

. Registrar, the petitioner had a right of appeal to the Chancellor and the High Court 
was not justified in interfering with the matter which obviously was within the 
competence of the Chancellor. 

. « It is not an inflexible rule that where another remedy is provided by a statute 
the High Court would refuse to interfere under art. 226 of the Constitution of India. 
But the High Court should exercise its-powers under art. 226 with due circumspec- 
tion and with due regard to the powers of other tribunala. 

The word “sealed” in the Election Rules framed by the Nagpur University means 
“stamped with a seal” and not “closed by gum.” The requirement of sealing with a 
wax ig not-such that non-compliance with it would justify the rejectlon of a nomi- 
nation paper not sent in a sealed cover. : : 


The facts appear m the judgment. 


M. Adhikari and L. D. Khapre, for the petitioner. 
D. B. Najbtte and 8S. K. Wankhede and V. E. Manohar, for the respondents. 


MupHOLKAR J. This is a petition by a registered graduate of the Nagpur 
University for the issue of a writ of mandamus to the University of Nagpur 
under art. 226 of the Constitution quashing the order of the Registrar of the 
University dated November 21, 1956, rejecting the petitioner’s nomimation 
paper, of a writ against the respondents directing them to receive the said 
nomination paper as having been validly delivered to respondent No. 2, the 

, and a writ ordering them to hold fresh elections. He has also ap- 
plied for an interim order restraining the respondents from announcing the 
Sela i the elections to the University Court which have in the meanwhile 
been held. , 

It is common ground that the petitioner was duly proposed and seconded 
as a candidate for elections to the University Court by the registered gra- 
duates of the Nagpur University. It is also common ground that the nomi- 
nation paper was sent by registered post by the proposer to the Registrar of 
the University and it was received by him within the time fixed for receiving 
the n®minations. Again, it is common ground that the envelope containing 
the nomination paper though properly closed did not bear any seal with a seal- 

wax. 

On the date of scrutiny of the nomination papers an objection was raised by 
some of the candidates to the effect that some envelopes containing nomination 
papers were not received in sealed covers, i.e. in covers on which seals with 
wax were affixed. After considering this objection the Registrar upheld it 
and rejected six nomination papers. The petitioner alone from among these 
six graduates: has come up to this Court asking for the reliefs which we have 
already set out above. 

Shri Adhikari, who appears for the petitioner, has raised the following 
points: In the first place, according to him, what the rule requires is merely 
the sealing, that is, the closing of the cover in which the nomination form is 
sent, and that there is no requirement in the rule for putting a seal with a 
sealing wax. His second contention is that the -prqvision made, in this regard 
ig merely directory and that non-compliance with this provision would not 
justify the rejection of a nomination paper. The third point taken by him 1s 
that it is the Regist®ar who alone is entitled to reject a nomination paper, that 
is to say, acting suo motu and that it is not open to any candidate to object 
to the reception or acceptance of such a nomination paper at the time of the 
serutiny i the nomination papers. According to him, the candidates can 
only object to any defect in the nomination paper itself and not to a defect 
in the sealed cover. co 

During the course of arguments Shri Adhikari also urged that even the 
Registtar must’ confine ‘himself to the defects. in the nomination papers and 
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has no power to consider whether the envelope in which a nomination paper 
was sent was properly sealed or not. 

On behalf of the University Shri Wankhede urged that the University, 
which is an autonomous body, has framed its own statutes and rules for the 
purpose of carrying out its duties under the Act, that in the rules framed by 
it it has specifically provided that certain things should be done in certain 
ways; as for instance, the nomination papers should be sent in sealed envelopes, 
that this provision is mandatory and that non-compliance with this provision 
would necessarily have the effect given to it by the Registrar. Further, ac- 
cording to him, sealing does not mean merely closing an envelope but that 
there should be a seal with a sealmg wax on the flap of the envelope. He 
also urged that the Registrar in rejecting the nomination paper exercised a 
discretion committed to him by r. IV (iv) of Statute No. 18 and that it is 
not open to this Court to interfere with the exercise of that discretion by the 

ar. 

Two other points have also bean taken by Shri Wankhede; one is that 
though the serutiny of the nomination papers took place on the 21st and the 
petitioner came to know on the very next day about the non-inclusion of his 
name in the list of candidates whose nominations were accepted, he did not 
make the petition early enough and that, therefore, this Court should not en- 
tertain it. Shri Wankhede pointed out that as required by the rules of th 
University the -voting papers were despatched to about 4000 voters by regis- 
tered post on November 28, that the University had incurred an expense of 
over Rs. 5,000 in this matter, and that all this could have been obviated if the 
petitioner had made his petition before the despatch of the nomination papers. 
In the circumstances, therefore, this Court should not entertain the petition. 

The other point taken by him is that the petitioner had another remedy open 
to him, and that is the one provided by subs. (1) of s. 40 of the Nagpur Uni- 
versity Act, of preferring an appeal before the Chancellor, and that his failure 
to avail himself of that remedy should be regarded as a sufficient ground for 
non-interference by this Court under its extraordinary powers under art. 226 
of the Constitution. 

In our opinion, there is no substance in the contention advanced on behalf 
of the University that the petition has been unduly delayed. It may be men- 
tioned that the petitioner was officially informed by the Registrar of the Uni- 
versity of the rejection of his nomination paper by a letter despatched on the 
28th. This letter could not have reached him before the 29th and perhaps by 
that time the voting papers had been despatched by the University. The 
petitioner did not wait for an inordinate length of time, after he received the 
information from the Registrar of the University, in filing the petition. We 
are, therefore, not prepared to hold that the petitioner is guilty of delay or 
laches and as such disentitled to a relief on this ground. 

It seems to us, however, that there is force in the contention advanced by 
Shri Wankhede based upon s. 40 (1) of the Act. That section reads as 
follows: 

“(1) An appeal may be made by petition to the Chancellor against the order of 
any officer or authority of the University affecting any class of persons in the University. 
The Chaneellor shall send a copy of any such petition to the officer or authority con- 
cerned, and shall gtve such officer or authority an opportunity to show cause why the 
appeal should not be entertained.” 

No doubt, this section provides for an appeal only where an order of an officer 
is such as affects any class of persons in the University. ° In this case, as we 
have already pointed out, the nomination papers of five other candidates were 
algo rejected on the same ground on which the petitioner’s nomination paper 
was rejected. Thus, a class of persons to which the petitioner belonged were 
affected by the decision of the Registrar. He had thus a right of appeal to 
the Chancellor. Bearing in mind the fact that the University is an autono- 
mous body it is all the more necessary for a person aggrieved by the decision 
of any subordinate body of the University or of an offcer of the University 
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to avail himself of the remedy provided by the Act itself. It was, therefore, 
obligatory upon the petitioner to present an appeal to the Chancellor. 

Shri Adhikari, however, points out that it is not an inflexible rule that where 
another remedy, is provided by a statute, this Court would refuse to interfere 
under art, 226 of the Constitution. We agree. But while exercising our 
powers under art. 226 we have always held that these powers should be exer- 
cised with due circumspection and with due regard to the powers of other tri- 
bunals. If we were to interfere with the matter which obviously ig within the 
competence of the Chancellor, we would be encroaching upon the powers of an 
authority created by statute. In the: circumstances, therefore, we would not 
be justified in entertaming the petition. - 

Before parting with the case, we-would like to bring to the notice of the 
University authorities that though sealing means sealing with a wax, as has 
been pointed out by Dr. Niyogi, who was a former Vice-Chancellor of the 
Nagpur University and who was a former Judge of the Nagpur High Court, 
the word ‘‘sealed’’ in the Election Rules means ‘‘stamped with a seal’’ and . 
not ‘‘elesed by gum” and that this is borne out by the sense given to the 
term in the Shorter Oxford Dictionary. The requirement of sealing with a wax 
is not such that non-compliance with it would Justify gO SeTl0US a consequence 
as the rejection of a nomination paper not sent in a sealed cover. If it is the 
intention of the University to penalise a prospective candidate to the extent 
of rejecting his nomination paper for non-compliance with this requirement, it 
would be desirable to make a specific provision to this effect as has been done 
with respect to late submission of the nomination papers [r. IV (i1)] and 
not sealing of cover D of the voting paper [r. VI (g)]. 

With these observations, we dismiss the application. In the circumstances 
we make no order as to costs. The outstanding amount of the security deposit 
shall be refunded to the petitioner. 

Application dismissed. 


Before Mr. Justice Dixit and Mr. Justice Vyas.- 
MANASAHEB GUJABA BANKAR v. APPA GANU BANKAR.* 

Transfer of Property Act (IV of 1882), Secs. 53-A, 54 Plaintiff executing sale-deed in 

favour of defendant for consideration under Rs. 200 received by him—Sale-deed not 

registered—Lands in possession of tenant at date of sale and defendant getting con- 

structive possession of lands—Siut by plaintiff to recover possession of lande—Whether 

defendant could get benefit of doctrine of part performance under s. 53-A—Whether 

open to defendant to rely upon s. 53-A when his right to enforce specific performance 

of agreement barred by HmHution. 


The plaintiff executed a sale—deed in respect of certain lands in favour of defendant 
” No. 2 for a'consideration of Rs. 99-15-0 which was paid by défendant No. 2 to the 
plaintiff. This sele-deed was not registered. At the date of the sale-deed the lands | 
were in possession of a tenant and defendant No. 2 obtained constructive possession 
of the lands because of an attormment made by the tehant In a suit by the plaintiff 
to recover possession of the lands, the question arose whether defendant No. 2 could 
get the benefit of the doctrine of part performance as enatted in s. 53-A of the Transfer 
of Property Act, 1882:— l 

Held, that in the present case there was an instrument of transfer, but that instru- - 
ment was not duly completed by law and that instrument of transfer could be looked 
upon as a contract within the meaning of a. 53-A of the Transfer of Property “Act, and, 
therefore, s. 53-A applied to the facts of the case and defendant No. 2 was entitled to 
protect his possession under s. 53-A: 
+ ds 483 of 195 the á 
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Sheth, District Judge, Poona, in Appeal No. Baramati, in Civil Suit No. 76 of 1051. - - -— 
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Puchha Lal v. Kunj Behari Lal, followed. 
Tribkovan Hargovan v. Shankar Desai’ held to be wrongly decided; and 
that although the right of defendant No. 2 to enforce specific performance of the 
agreement was barred by limitation, it was open to defendant Nọ. 2 to rely upon 
s. 53-A of the Transfer of Property Act. 
Venkatesh Damodar v. Malappa Bhimappa,* Nemtulla v. Safiabut and Manek 
Mansukhbhai v. Horsmus,* referred to. 


The facts appear in the judgment. 


V. M. Tarkunde, for the appellant. 
K. J. Abhyankar, for respondent No. 1. 


Distt J. This second appeal has been referred for decision to a division 
bench by Mr. Justice Shah. The ground upon which the case was referred 
to thissbench was the ground that the case reported in I'ribhovan Hargovan 
v. Shankar Desav® does not seem to have been correctly decided. 

The suit giving rise to the appeal was filed by the plaintiff Appa to recover 
from the defendants possession of the suit property, which consists of two © 
fields bearing 8. No. 22/1-B and 8. No. 22/12-B. It appears that the plaintiff 
left for Karachi in or about the year 1925 from where he returned in the 
year 1947. The plaintiff’s case is that when he went to Karachi, he left 
defendant No. 1 in possession of the suit property as the agent of the plain- 
tiff. On July 1, 1939, the plaintiff executed a sale-deed in relation to these 
lands in favour of defendant No. 2 who is defendant No. 1’s cousin for the 
consideration of Rs. 99-15-0. At the date of the sale-deed, the flelds were in 
the possession of the father of defendant No. 4 as a tenant. The plaintiff’s 
case, however, is that defendant No. 1 obtained the signature of the plaintiff 
upon a blank paper and used that paper for the purpose of the sale-deed of 
July. 1, 1939. In other words, the plaintiff’s case is that the sale-deed of 
July 1, 1939, is not a genuine transaction, but it was a fraudulent one. On 
August 1, 1947, defendant No. 2 sold the suit property to defendant No. 3 
for Rs. 200 and the case of the plaintiff, agam, is that this was a bogus trans- 
saction. 

On March 2, 1951, the plaintiff commenced this suit against the four 
defendants upon the allegation that the sale-deed of July 1, 1939, was ® fabri- 
cated document and that neither defendant No. 2 nor defendant No. 8 got 
any interest in the suit property. Defendant No. 1 remained absent and the 
suit proceeded against him ez parte. Defendant No. 2 filed a written state- 
ment and disputed the plaintiff’s claim. He denied that the sale-deed of 
July 1, 1939, was a fraudulent transaction. The contentions of defendant 
No. 3 were substantially, the same as those of defendant No. 2. Defendant 
No. 4, who is the son of the original tenant, raised similar contentions and 
added that his father was a tanant of the suit lands since a long time and 
that his father continued on the suit lands as a tenant of defendant No. 2 
and then as a tenant of defendant No. 3. 

The learned trial Judge raised several issues, and upon the principal issue 
he held that the plaintiff did not prove his title to the suit lands and, holding 
as he did in that sense upon issue No. 1, he dimissed the plaintiff’s suit. Feel- 
‘ing aggrieved by the derese, the plaintiff went in appeal before the District 
Court, Poona, and the learned District Judge, Poona, allowed the plaintiff’s 
appeal and passed in favour of the plaintiff a decree for possession against 
defendants Nos. 2 and 8 upon the plaintiff paying defefdant No. 3 a sum of 
Rs. 99-15-0 and granted a declaration that defendant No. 4 was in possession 
of the suit property as the plaintiff’s tenant. From the appellate decree, 
defendant No: 8 has come up in appeal. 


1 (1918) 18 Cal W. N. 445. 4 (1034) 87 Bom. L. R. 82. 

2 fee 45 Bom. L. R. 866. 5 ee 53 Bom. L. R. 521, 8.0. 
3 (1921) I, L. R. 46 Bom. 723, 8.0. 24 Bom. 6 (1948) 45 Bom. L.R. 866, 
L. R 242, 
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At the outset, it may not be out of place to say that this case has gone 
through, as it were, vicissitudes of several contentions taken up by the parties. 
In. the trial ‘Court, the simple issue was whether the plaintiff’s title was prov- 
ed and the trial Gourt held that the plaintiff’s title had not been proved. In the 
lower appellate Court, that Court came to the conclusion that the sale-deed of 
July 1; 1989, was a genuine sale-deed and not a fraudulent sale-deed as alleged 
by the plaintiff. The lower appellate Court aleo held that, although no actual 
possession was given to defendant No. 2, pursuant to the saledeed of July 1, 
1939, defendant No. 2 obtained constructive possession of the suit lands be- 
cause of an attornment made by the tenant who was in actual possession. 
The position, therefore, is that the sale-deed of July 1, 1989, is, upon the 
finding. of the Court below, a genuine sale-deed and that defendant No. 2 
obtained constructive possession in respect of the suit lands. The lower appel- 
late Court, however, came to the conclusion that, while the sale-deed disputed 
by. the plaintiff was a genuine gale-deed, the plaintiff was entitled to récover 
possession and defendant No. 2 could not get the benefit of the doctrine of 
part performance as enacted in s. 53-A of the Transfer of Property Act. Now, 
in this case, the transaction of July 1, 1939, was for the consideration of Rs. 
99-15-0, and under s. 64 of the Transfer of Property Act, a transfer of immovable 
property of the value of less than Rs. 100 may be made either by a registered 
instrument or by delivery of the property. In the present instance, defen- 
dant No. 2 did not rely upon the transaction upon the basis of the delivery of 
the property. He relied upon the sale-deed executed in his favour on July 1, 
1939. But the difficulty in the way of defendant No. 2 was that the sale- 
deed was not registered and it was under those circumstances that the lower 
appellate Court came to the conclusion that defendant No. 2 was not entitled 
to rely upon the doctrine of part performance. The lower appellate Court 
relied upon a decision of this Court reported in Tribhovan Hargovan v. Shankar 
Desa! and came to the conclusion that defendant No. 2 could not get the 
benefit of s. 53-A. The reasoning on which the lower appellate Court relied 
18 to be found at p. 873 of the report. It will be convenient to state the reason- 
ing here : 

“It has next been contended an behalf of the respondent that tt is possible in this 
case to gpply the doctrine of part-performance as enunciated in s 53A of the 
Transfer of Property Act. It is contended that this being a legal point, the fact that no 
issue regarding it has been framed or tried is not a serious objection, particularly as the 
defendant has been In posseasion since 1936; and the contention that the plaintiff is a 
a bona fide purchaser for value without notice is hardly open to him. The application 
of the provisions of s. 53A, however, depends on there having been a contract to 
transfer for consideration an tmmoveable property by writing; but, as I have already 
pointed out, under s. 49 of the Indian Registration Act exhibit 47 cannot be re- 
garded as evidence of a contract for sale, nor does it appear possible to regard that 
document itself as a contract for sale; and that being so, and there being no other con- 
tract for sale in writing, it is clear that the first condition necessary for the application of 
s. 53A is non-existent in this case.” 

With respect, this reasoning is open to objection for several reasons which we 
propose to mention presently. ; 

Section 53-A of the Transfer of Property Act was inserted in 1929 in the 
Transfer of Property: Act of 1882 and that section deals with the well- 
known doctrine of part performance. Section 58-A is composed of several 
paragraphs, Mr. Abhyankar appearing for the plaintiff does not dispute 
that paragraphs 1 and 2 of s. 53-A are complied with in this case. It is 
conceded that there has been, in this case, a contract to transfer for consi- 
deration immoveable property: It is also concéded that the transferee has, 
in- part performance of the contract, taken possession’ of the property. It 
is next conceded that- the consideration for the’ transaction has been received 
by the plaintiff from defendant No. 2; and this concession is based upon the ` 

I: -(1948).45 Bom. C.R. 866. 
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finding of the Court below that Re. 99-15-0 were paid by defendant No. 2 
to the plaintiff and there has been, in this case, no cross-objection against 
that finding. Mr. Justice Sen was inclined not to apply s. 53-A. because he 
held that there was no contract in writing m Tnbhovan Hergovan’s case 
and the learned Judge also held, following the aforesaid case, that there 
was no contract in writing in the present case. But, with respect, Mr.’ Jus- 
tice Sen ignored the fact that there was, in this case, a sale-deed which was 
incomplete in the sense that the sale-deed was not registered and para. 4 of 
s. 53-A would, therefore, apply even where there is no instrument of trans- 
fer such as is duly completed in the manner prescribed by law. In other 
words, the position under s. 53-A is that it may apply to a case where there 
is a contract in writing or it may equally apply to a case where there may 
be a transfer, but the transfer is not completed as required by law. Mr. Jus- 
tice Sen overlooked para. 4 of a. 68-A. In Tnbhovan Hargovan’s case, al- 
though “there was no contract, there was an instrument of transfer, but the 
instrument of transfer was not duly completed. Had this been brought to the 
notice of Mr. Justice Sen, the decision in Tribhovan Hargovan’s case may well 
have gone the other way. The position, therefore, is that in this case there is 
an instrument of transfer, but that instrument is not duly completed by law 
and that instrument of transfer may be looked upon as a contract within the 
meaning of s. 58-A. If any authority is needed for this proposition, it would be 
found in a case decided by Sir Lawrence Jenkins, Chief Justice, in Puchha 
Lal v. Kunj Bekari Lal.' 

The result, therefore, is that in this case there are all the requirements to 
satisfy s. 53-A. Im this case, defendant No. 2, the predecessor-in-title of de- 
fendant No. 8, obtained constructive possession of the suit lands. One of 
the requirements of s. 53-A is satisfied. Further, on the finding of the lower 
appellate Court, consideration was paid by defendant No. 2 to the plaintif. 
One other requirement of s. 53-A also is satisfied in this case. Although 
there is no contract In writing as such, the saledeed can be looked upon as 
constituting a contract as contemplated by s. 53-A. In these circumstances, 
there is no difficulty in saying that s. 53-A would apply to the facts of this 
case and defendant No. 2, the predecessor-in-title of defendant No. 3, would 
be entitled to protect his possession under s. 58-A. 

But Mr. Abhyankar appearing for the plaintiff contends that defendant 
No. 3 cannot rely upon s. 53-A. because defendant No. 2 had a remedy to 
bring the suit for specific performance which he did not bring, and 
if his suit for specific performance was barred by limitation, defendant 
No. 2, the predecessor-in-title of defendant No. 3, ‘cannot invoke the 
doctrine as enacted in s. 53-A. In other words, the contention is that if the 
. remedy of defendant No. 2 to enforce specific performance of the agreement 
was barred by limitation, it would not be open to defendant No. 2 nor to 
defendant No. 3 to rely upon s. 58-A of the Transfer of Property Act. There 
is no difficulty in approaching this question. Section 53-A seeks to protect 
the possession of a defendant agamst whom a sult in ejectment has been 
filed. It does not confer any right upon a person in possession. What it 
purports to do is to prevent a plaintiff from recovering possession of the pro- 
perty already erred to the defendant. To make our meaning clear, 
it may be convenient to set forth para. 4 of s. 58-A. It is in the following 
terms : 

“then, notwithstanding that the contract, though required to be registered, has not 
been registered, or, where there is an instrument of transfer, fhet the transfer has not 
been completed in the manner prescribed therefor by the law for the tme being in 
force, the transferor, or any person claiming under him shall be debarred from enforc- 
ing against the transferee and persons claiming under him any right in respect of the 
property of which the transferee has taken or continued in possession, other than a right 
expressly provided by the terms of the contract:” . 


1 (1918) 18 C. W. N. 445. 
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It is clear that it imposes upon a plaintiff a disability, the disability being 
of enforcing -against the transferee in possession any right which a plaintiff 
may have in respect of the property. There are a good many cases before 
the enactment pf s. 53-A, of which the case in Venkatesh Damodar v. Mallappa 
Bhimappa' is an illustration. In Venkatesh Damodar v. Malappa Bhimappa 
the facts were these: The plaintiff agreed to sell certain property to the 
defendants which was already in their possession. The defendants paid up 
the full purchase money to the plaintiff, but omitted to take from him a re- 
gistered sale-deed. After their right to obtain specific performance of the 
agreement to sell had become time-barred, the plaintiff sued to recover pos- 
sæsion of the property. It was held, dismissing the suit, that the defendants 
were entitled to remain in possession against the plaintif. It will be noticed 
that this case recognised the doctrine of part performance. It may also be 
relevant to note that, although a defendant’s right to obtain specific perform- 
ance had been barred by time, the defendant had still a right to'remeain 
in possession as against the plaintiff. But Mr. Abhyankar relies upon a de- 
cision of this Court reported in Nemiulla v. Safiabu.2 The facts in that case 
were these: Defendant No. 7 had obtained letters of administration to the 
estate and went into possession of the estate inclusive of the share of de- 
fendant No. 3 as administratrix. At a time when relief of specific perform- 
ance was barred by limitation, defendant No. 3 impeached the assignment, 
and defendant No. 7 resisted the claim by relying on the doctrine of part 
ogee as defendant No. 7 was already in possession of the property. 
t was held that the doctrine of part performance was not a plicable even 
if defendant No. 7 was in possession of the property under the agreement. 
Mr. Abhyankar says that this case supports his contention and accordingly 
defendant No. 3 is not entitled to resist the plaintiff’s suit. Whatever tho 
position was prior to 1929, the position after the enactment of s. 53-A ig 
now clear. Even in respect of the legal position arising previously to 1929, 
the case in Venkatesh Damodar v. Malappa Biumappa has taken the view 
that even if the suit for specific performance is barred by lapse of time, the 
defendant is nevertheless entitled to resist the plaintiff’s suit for ejectment 
and to defend his own possession. But Mr. Abhyankar contends that tho 
case in Venkatesh Damodar v. Mallappa Bhimappa is no longer good law in 
view of the decision in Nemtulla’s case. There ave certain observations in 
this case which go to support his contention. It may, however, be pointed 
out that we are now concerned with the position as it arises after 1929. ‘The 
doctrme of part performance has now obtained statutory recognition in 
s. 53-A of the Transfer of Property Act, and, according to the doctrine, the 
defendant has a right to protect his posseasion in a suit brought by the plain- 
tif to eject the defendant. If Mr. Abhyankar’s argument was ta prevail, 
then the provisions of s. 53-A would be rendered nugatory. Whats. 53-A 
seeks to do ig to protect the possession of the defendant even where the de- 
fendant’a right to obtain specific performance of the agreement has been 
barred by time. It may be that prior to 1929, tho position was different, and 
that the position was different may be seen from the fact that the two de- 
cisions of this Court reported in Venkatesh Damodar v. Malappa Bhimapva 
and Nemiulla v. Sajfiabu have taken opposite views. But we think that even 
if two opposing views are to be found in these two cases, the present case 
must be considered from the point of view of s. 58-A as enacted in the Trana- 
fer of Property Act in 1929 and in this connection we may refer to a deci- 
sion of the Supreme Court reported in Maneklal Mansukhbhai v. Hormusyi.3 
It is true that in that case the present point was not expressly raised; but 
the principle laid down in s. 58-A has been described by their Lordships of 
the Supreme Court in the following terms (p. 525) : 

“Section 53A of the Transfer of Property Act, 1882, is a partial importation into the 


1 (1921) I.L.R 46 Bom. 722, s.c. 24 Bom. 2 ‘aed 37 Bom. L. R. 82. 
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statute law of India of the English doctrine of part performance. It furnishes a statu- 
tory defence to a person who has no registered title deed in his favour to maintain 
his possession if he can prove a written and -signed contract in his favour and some 
action on his part in part performance of that contract.” Š : 
It may be of interest to note that the agreement giving rise to the suit was 
of the year 1917 and the suit was commenced in the year 1933. It is clear 
that upon those dates, the defendant’s suit to enforce specific performance 
of the agreement of 1917 would be barred by time. But their Lordships of 
the Supreme Court applied the principle enacted in s. 58-A to the case of 
the defendant. Mr. Abhyankar says that this point was not expressly urged 
before the Supreme Court and was not decided by their Lordships. Mr. Abh- 
yankar would seem to be right; but we may as well point out that if this was 
so obvious a point as Mr. Abhyankar seems to suggest, it is unthinkable that 
the learned Judges of the Supreme Court did not notice the importance of 
this point. Rather, the inference is that this point was not taken up because 
it is without substance. 

For the above reasons, therefore, we must hold that the predecessor-in- 
title of defendant No. 8, ie. defendant No. 2, is entitled to invoke the doc- 
trine of part performance as enacted in s. 53-A of the Transfer of Property 
Act. If this is the legal position, the plaintiff’s suit for possession must fail. 

In our view, the case in Tribhovan Hargovan v. Shankar Desai has, with 
respect, been wrongly decided and further, we must hold, consistent with 
that view, that in the present case defendant No. 2’ is entitled to invoke the 
doctrine of part performance. 

The result, therefore, is that this appeal’ must succeed. The appeal will 
accordingly be allowed, the decree of the lower appellate Court will be set 
aside and that of the trial Court, dismissing the plaintiff’s suit, will be 
restored. 

As regards costs, Mr. Tarkunde argues that defendant No. 8 would be 
entitled to get the costs of the proceedings. He says that the plaintiff put 
forward a false claim. The plaintiff failed in the trial Court, but succeeded 
in appeal. Mr. Tarkunde is, in a sense, right. But, on the other hand, the 
defence which now prevails was not taken up in the pleadings of defendant 
No. 3. That is a defence which it was open to defendant No. 8 to take and 
the defence was one which went to the root of the plaintiff’s claim. On the 
one hand, therefore, the plaintiff did not put forward a justifiable claim; but, 
on the other hand, defendant No. 3 did not put forward a contention which 
it was open to him to take. In the circumstances, we think that the fairest 
order to make would be that the parties should be left to bear their own 
costs. We, therefore, direct that the parties to the proceeding will bear their 
own costs throughout. 

Appeal allowed. 
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Before Mr. Justice Shah and Mr. Justice Palnitkar. 

SHREE AMBARNATH. MILLS CORPORATION v. D. B. GODBOLE.” 

Specific Relief Act (I of 1877), Sec. 57—Constitution of India, Art. 31(2) and (5)(b), 
(ill)—-Displaced Persons (Compensation and Rehabilitahon) Act (No. XLIV of 1955), 
Secs. 12, 36, 20—Adméinistration of Evacuee Property Act (XXXI of 1950)—Displaced 
Persons (Claims) Act (XLIV of 1950)—Enforcement of negative covenant in agree- 
ment when Court unable to compel specific performance of affirmative covenant— 
Whether negative covenant should be distinct or: could be implied from affirmative 
covenant—Injunction to restrain breach of agreement to sell property—Whe- 
ther reliance can be placed upon negative tmplication of affirmative agreement 
to sell property—Expression “property declared by law to be evacuee property” in 
art. 31(5)(b) (ili) of Constitution whether includes property declared by notification 
under Act XXXI of 1950, to be evacuee property—Legislation relating to property 
declared by law to be evacuee property—Whether necessary, for saving of euch legis- 
lation from operation of art. 31(2), for the property, to which legislation relates, to be 
one which could be declared evacuee property by law tm force at date of Constitu- 
tion—Meaning of expression “encumbrances” in s. 12(2) of Act XLIV of 1955—Right 
to claim specific performance of agreement to sell evacuee property whether an en- 
cumbrance. 


Under s. 57 of the Specific Relief Act, 1877, the inability of the Court to compel 
specific performance of an affirmative covenant does not preclude the Court from 
enforcing a negative covenant contained in the agreement. But the covenant to be 
negative must be one by which @ perty to the agreement undertakes elther exprese- 
ly or by necessary implication not to act m a particular manner. Whether an agree- 
ment is affirmative or negative is a matter of substance and not of mere form, and 
the negative stipulation, whether it is express or implied, must be distinct; and 
an affirmative agreement does not by itself imply a negative agreement not 
to do something inconsistent therewith If a breach of an agreement to 
sell property is to be restrained by an injunction, reliance cannot be placed 
upon the negative implication of-the affirmative covenant to sell the property. There 
must be something in the agreement, apart from the affirmative agreement, which 
shows that the promisor has expressly or by necessary implication agreed not to sell 
the property to any person other than the 

The expression ‘aw’ used in art 31(5)(b) (tH) of the Constitution of India does 
not mean merely the direct expreasion of the will of the Legislature; in its context 
the expression ‘law’ includes the lawful expression of the will of same authority to 
whom power is delegated by the Legislature. The expression “property declared 
by law to be evacuee property” in art. 31(5)(b)(#4) includes property which is 
declared by notification issued by the Custodian under the Administration of Evacuee 
Property Act, 1950, to be evacuee property. 

The provision of any law which the State may after the date of the Constitution 
of India make with respect to property declared by law to be evacuee property is 
saved from the operation of cl. (2) of art. 81 of the Constitution, and it is not postu- 
lated that the property to which the law relates must be one which could according 
to gome law in force at the date of the Constitution be declared evacuee property. 
The expression “encumbrances” in.s. 12(2) of the Displaced Persons (Compen- 
sation and Rehabilttztion) Act, 1954, means anything that prevents or impedes action. 
Therefore, the right vested in a person to claim specific performance of an agreement 
to sell evacuee property against the Custodian of Evacuee Property, in respect of 
which a notification has been subsequently issued under s. 12(1) of the Act, must be 
regarded as an encumbrance and by the operation of s. 12(2) of the Act, the property 
must be deemed to have vested in the Central Government free from that right 


The facts appear in the Judgment. 
K. T. Desai, with K. 8. Cooper, with Amarchand & Mangaldas, for the 


appellants. 


*Decided, January 1d, 1957. ee Tuljapurker, J ; Civil Court, Bombay, 
No. 681 of 1956, from the decision D. in Civil Suit No. 208 of 1956, 
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G. N. Joshi, with Porus Mehta, with Little & Co., for respondent No. 1. 
G. N. Joshi, with Porus Mehta, with N. B. Vaki, for respondent No. 2. 


SHAH J. This is an appeal against the decree passed by Judge Tulzapurkar 
on October 8, 1956, in Civil gat Ne No. 293 of 1956 of the file of the Bombay 
City Civil Court. Shree Ambarnath Mills Corporation are a partnership consist- 
ing of three partners: (1) Rai Bahadur Kanwar Raj Nath, (2) Shaligram 
Khanna and (8) Pesumal Atalrai Shahani. All the three artners of the firm 
are displaced persons who migrated. to India as a result of the partition in 1947. 
We will hereafter collectively refer to the three partners of Shree Ambarnath 
Mills Corporation as ‘‘the plaintiffs’’. The plaintiffs carry on business in Bombay. 
Prior to 1947 Messrs. Ahmed Abdul Karim Broa. Ltd., was carrying on business as 
manufacturers of textiles and bobbins. The properties of that company consisted 
of three factories with bungalows and chawls at Ambarnath in the district of 
Thana, a bobbin factory at Tardeo in Bombay and the goodwill and other bene- 
` fits of the business. These properties were notified as evacuee property under 
a notification, dated September 12, 1951, issued by the Assistant lan of 
Evacuee Property, and in consequence thereof the properties became vested in 
the Custodian of Hvacuee Property. By an indenture, dated August 30, 1952, 
the Custodian entered into a composite agreement with the plaintiffs relating 
to three distinct matters. There was first a demise under which the mills at 
Thana and the factory at Tardeo were leased to the plaintiffs for five years at 
an annual rental of Rs. 6,00,000 payable in four quarterly instalments of 
Re. 1,650,000 each, in advance on or before the 30th of each quarter. The 
plaintiffs also agreed to make a security deposit of Rs. 1,50,000 for due per- 

ormance of the covenant relating to payment of rent. Secondly, there was a co- 
venant under which the plaintiffs agreed to deposit Re. 7,00,000 as security 
for payment of the price of all stocks of raw materials, unsold finished goods, 
consumer stores, spare parts, cars and trucks and other moveables which the 
plaintiffs agreed to purchase from the Custodian. The plaintiffs also agreed 
to take delivery of the stocks of raw materials, ete., which had been hypothe- 
cated to certam banks. Thirdly, there was a covenant by the Custodian to 
sell the mills and the factory to the plaintiffs subject to certain conditions. 

Pursuant to this agreement the plaintiffs deposited with the Custodian a 
sum of Rs. 1,50,000 on August 81, 1952, as security for due fulfilment and 
observance of the conditions as to regular payment of instalments of rent, but 
it appears that the plaintiffs did not pay the security deposit of Re. 7,00,000 
for price of goods agreed to be purchased by them. It appears that the plain- 
tiffs remained in possession of the properties, which were notifled as evacuee 
properties, till February 1954. On February 12, 1954, the Custodian served a 
notice purporting to do so in exercise of the powers vested in him by s. 12 
of the Administration of Evacuee Property Act, 1950, calling upon the plain- 
tiffs not to remove stocks of raw materials, finished goods and other properties 
from the Ambarnath Mills or the Bobbin Factory at Tardeo or the godowns 
or offices at Bombay and also prohibiting the plaintiffs from raising any 
monies on the security of the stocks of finished goods, goods in process, raw 
materials, ete., and directing the plaintiffs to submit a daily report to the 
Custodian of all the trantactions entered into by them including payments 
made and received, and further directing the plaintiffs to furnish in writing 

such information as may be required from time to time relating to the quality, 
quantity, nature, approximate value and the place of storage of raw mate- 
rials, finished goods and goods in process. The notice was given because the 
plaintiffs had committed default in payment of rent and in furnishing the 
guarantee for Rs. 7,00,000 under cl. 5 of the agreement and for other defaults. 
On February 15, 1964, the plaintiffs filed a petttion on the original side of this 
Court for a writ prohibiting the Custodian from holding an enquiry under s. 12 
of the Administration of Hvacnee Property Act and from enforcing the direc- 
tions given by that officer to the plaintiffs by notice, dated February 12, 1954. 
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That application was heard by my brother Tendolkar, and he held by his 
order, dated March 31, 1954, that the Custodian had no authority in exer- 
cise of powers under s. 12 of the Administration of Evacuee Property Act 
to cancel or thrminate an agreement to which the Custodian was a party. Mr. 
Justice Tendolkar algo held that the other directions given by the Custodian, 
which could not be split up so as to make them applicable to evacuee property 
only, were also in excess of the authority of the Custodian. ‘Accordingly 
Mr. Justice Tendolkar issued the writ prayed for. 

Against that order an appeal was prefefred. - The Court of Appeal heldt 
that the Custodian had under s. 12 of the Administration of Hvacuee Property 
Act, 1950, power to cancel the lease granted by him. It was observed by the 
Court that there was no warrant for holding that the power of the Custodian 
under s- 12 of the Administration of Hvacuee Property Act could be exercised 
only in respect of leases granted by the evacuee and that the power of the 
Custodian extended to all leases, the subject-matter of which was evacuee pro- 
perty. The Court, however, confirmed the decision of Mr. Justice Tendol- 
kar in so far as it related to the other directions given by the Custodian by his 
order dated February 12, 1954. The Court accordingly set aside the order 
prohibiting the Custodian from proceeding with the show cause notice under 
g. 12 of the Administration of Evacuee Property Act, and confirmed the order 
to the extent to which the Custodian sought to give directions to the plaintiffs. 

Against that order the plaintiff preferred an appeal to the Supreme Court. 
Before the appeal was heard, the Legislature amended the Administration of 
Hvacuee Property Act, 1950, by the Act XLII of 1954, adding an Explanation to 
s. 12 which stated: 

“In this sub-section, ‘lease’ includes a lease granted by the Custodian and ‘agreement’ 
includes an agreament entered into by the Custodian.” 
In view of the amendment, the question about the competence of the Custodian 
to cancel a lease or an agreement entered into by him became academic. 
The Government of India, in exercise of the powers conferred upon it by s. 12 
of the Displaced Persons (Compensation and Rehabilitation) Act XLIV of 
1954, issued a notification, dated March 10, 1955, acquiring the evacuee pro- 
perties of the evacuee Messrs, Ahmed Abdul Karim Bros. Ltd. The ac- 
quisifion was notified to be made for a public purpose viz, a purpose mentioned 
in sub-s. (1) of a. 12 of the Displaced Persons (Compensation and Rehabilitation ) 
Act, 1954. The Government of India having published a notice inviting ten- 
ders for the sale of these properties, the plaintiffs impleaded the Union of . 
India as a party-respondent in the appeal before the Supreme Court, and 
applied for an injunction restraining the Union of India from selling the 
properties notified till the final disposal of the appeal. At the hearing of the 
appeal it was contended on behalf of the Union of India that the properties 
in suit vested in them, by virtue of s. 12 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954, free from all encumbrances and inas- 
much as the properties formed part of the compensation pool they had to 
be sold to carry out the object of that pool. Their Lordships of the Supreme 
Court by order,t dated November 10, 1965, dismissed the appeal filed by the 
plaintiffs. It was conceded by the plaintiffs at the hearing of the appeal that 
the amendment made by Act XLII of 1954, which included in the expression 
‘lease’ a lease granted by the Custodian, was retrospective in operation. But 
it was contended that the Custodian had only power to override a bar im- 
posed by law but fot under a contract under which a lease was granted 
and that the non-obstante clause in s. 10 did not affect a contract between 
the parties. Their Lordships of the Supreme Court rejected that contention. 
It was also urged that even if the Custodian had the power under s. 12 to 
cancel the lease in favour of the plaintiffs, he had no power under that section 
to cancel the agreement to sell the mills and the factory, and to that extent 
the order was without jurisdiction and the Custodian should be prohibited 
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from cancelling that part of the agreement under the impugned notice. Their 
Lordships observed in dealing with that argument that the notice ‘in terms 
refers firstly to the lease which it is proposed to cancel, and secondly to the 
moveables in respect of which certain directions were given” ‘and that in the 
application for the issue of a writ under art. 226 of the Constitution the 
validity of the notice in respect of only these two matters was challenged. 
Their Lordships further observed (p. 609) : 


“,..The question of the rights of the appellants (plaintiffs) in so fer as they related to 
the purchase by them of the mills and the factory was not raise¢ in the petition, and 
no contentions were put forward in support thereof at any stage of the proceedings.’ It 
is for the first time in the argument before us that those rights are sought to be agitated. 
Under the circumstances, we must decline to consider them. It will be sufficient if we 
observe that the rights of the appellants, if any, other than those arising out of the lease, 
are left.open to the determination of the appropriate authorities, and that nothing in our 
decigion should be taken as a pronouncement an those rights.” 


It is clear from these observations that their Lordships did not deal with the 
contention which was for the first time sought to be raised before them relating 
to the right of the plaintiffs to purchase the mills and the factory under the cove- 
nant contained in the agreement dated August 30, 1952. . 

After the appeal was decided the plaintiffs filled Suit No. 293 of 1956 in the 
City Civil Court at Bombay against the Custodian of Hvacuee Property and the 
Union of India for an injunction restraining the defendants from selling or 
agreeing or offering to sell the properties agreed to be purchased by them. It 
was averred in the plaint, after setting out the history of the litigation, that 
the plaintiffs being displaced persons had filed their claims under the Dis- 
placed Persons Claims Act, 1950, in respect of their property left in Pakistan 
and their claims were awaiting verification at the date of the agreement and 
that since that the claims were verified and determined by the authorities 
under the Displaced Persons Claims Act at an aggregate sum of Rs. 20,00,000, 
but the respective amounts of compensation payable to the plaintiffs in accor- 
dance with the rules framed under the Act had not been ascertained and, 
therefore, the time for performance of the agreement had not arrived and the 
plaintiffs were filing a suit for an injunction restraining the Union of India 
from selling or disposing of the suit properties. The plaintiffs also claimed 
that the evacuee properties having been acquired by the Union Government 
with notice, the agreement of sale was binding upon them and the plaintiffs 
were entitled to enforce specifle performance of the agreement against the 
Union of India as well as against the Custodian, there lista ery a noga- 
tive covenant m the agreement of sale under which the ian and the 
Union of India were bound not to sell the properties to any person or persons 
other than the plaintiffs in breach of the said agreament. Contending that the 
right to claim specific performance of the agreement of gale could not be en- 
forced immediately, because the compensation payable to the plaintiffs by the 
Government of India had not been ascertained, the plaintiffs claimed an in- 
junction restraining the defendants from selling or agreeing or offering to 
sell the properties. 

The suit was resisted by the Custodian of Evacuee Property, defen- 
dant No. 1, on diverse gmounds. It was contended inter alia that the written 
agreement, dated August 80, 1952, relied upon by the plaintiffs, was required 
by law to be registered, and being unregistered, was inadmissible in evidence, 
that it was not true that the written agreement recordefl three distinct agree- 
ments, that in any event the plaintiffs’ right to purchase or acquire proprietary 
rights in the demised property was conditional and dependent upon the plain- 
tiffs’ continuing to be lessees at the date when they sought to enforce their 
right to purchase the properties, and that inasmuch as the rights had ceased by 
order, dated May 25, 1954, passed by the Custodian of Hvacuee Property 
validly cancelling and terminating the plaintiffs’ agreement, the claim for in- 
junction could npt be majntained..It was also urged that the Central Govern- 
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ment had not acquired the properties with notice of the plaintiffs’ right under 
the agreement, dated August 30, 195z, and that there was no implied convenant 
as alleged by the plaintiffs under which the Custodian was bound to sell the 
properties only’ to the plaintiffs and to no other person or persons. The Custo- 
dian then contended that by notification issued on March 10, 1955, by the 
Government of India under s. 12 of the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954, the suit properties had vested in the Central 
Government free from all incumbrances and the plaintiffs’ right to acquire 
full proprietary interests in the properties had become ineffective, that in any 
event the agreement of sale was invalid, inoperative and unenforceable in law 
jn the absence of previous approval of the Custodian General as required by 
s. 10(2) (o) of the Administration of Evacuee Property Act, that the suit was 
barred under gs. 15, 16 and 38 of the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954, and that the relief for permanent injunction, claimed 
by the plaintiffs could not be granted in view of the gross delay in the institu- 
tion of the suit. It was finally contended that it was open to the plaintiffs 
to submit their tender and become purchasers of the property under the rules 
framed under the Displaced Persons (Compensation and Rehabilitation) Act 
and that the granting of an injunction by the Court will seriously interfere 
with the public duties of the Rehabilitation Department of the Government 
of India and will entail great hardship in the administration of the Act and 
will hold up and impede payment of compensation to displaced persons and 
therefore also the Court’s discretion in granting the injunction prayed for 
should not be exercised. 


The Union of India, who are defendants No. 2, by their written statement 
adopted the contentions raised by the Custodian of Evacuee Property. In ad- 
dition, they contended that under the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954, the Government of India had brought into exis- 
tence a statutory compensation pool for a just and fair distribution of the eva- 
cues assets amongst the entire body of displaced persons, that the suit proper- 
ties being the most valuable items of evacuee property it was the duty of the 
authorities to see that the properties in the compensation pool were duly liqui- 
dated in the manner provided by the Act and that any obstruction or hind- 
rance “therein was likely to result in hardship to the displaced per- 
sons. It was submitted that the Authorities exercising powers under the Act 
were entitled and were bound to liqnidate the assets in the compen- 
gation pool in a manner conducive to the greatest benefit of the entire 
community of displaced persons and the best way of achieving the result was 
to dispose of the properties in the compensation pool by auction or by inviting 
tenders where every citizen including the plaintiffs had an opportunity of 
offering bids for the properties or of offering tenders for the same. The Union 
of India also submitted that as the plaintiffs’ suit was likely to interfere with 
the lawful exercise of the statutory powers, the Court should not exercise its 
discretion m favour of the plaintiffs in granting an injunction. 

The learned trial Judge on a consideration of the diverse arguments advanced 
before him held that the agreement, dated August 30, 1952, was by law re- 
quired to be registered, but, the fact that the agreement was unregistered and 
therefore did not create leasehold rights in immoveable property did not affect 
the right of the plaintiffs to claim specific performance of the agreement of 
sale incorporated in cla. 17 to 20 thereof. He held that the document incorpo- 
rated three distinct Agreements: (1) an agreement relating to lease of the 
evacuee properties belonging to Messrs. Ahmed Abdul Karim Bros. Ltd., (2) 
an agreement of sale of certain moveable properties and (3) an agreement of sale 
of the evacuee properties which were the subject-matter of the lease : and in so 
far as the agreement provided for sale of the evacuee properties, the absence of 
registration did not affect the maintainability of the suit or the admissibility of 
the agreement in evidence. He also held that the right to enforce specifie per- 
formance of the agreement did not depend upon a subsisting lease in favour of 
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the plaintiffs at the date when the claim was sought to be enforced, and on that 
view he held that the fact that the agreement of lease had been terminated did 
not prevent the plaintiffs from making a claim relying upon the rights granted 
to them under cls. 17 to 20 of the agreement seeking to prohibit the defendants 
from disposing of the properties. He then held that sanction of the Custodian 
General was not required for entering into an agreement of sale of the pro- 
perties and that in any event the properties having passed into the ownership 
of the Government of India under the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954, the bar under s. 10(2)(e) of the Administration 
of Evacuees Property Act did not apply. The learned Judge also expressed 
the view that the evidence on the record did not justify the Court in holding 
that in fact no sanction of the Custodian General was obtained. He held 
that the Custodian, who was the only witness examined on behalf of the de- 
fendants, had no personal knowledge and there being a possibility of an oral 
assent of the Custodian General, who it was alleged was present at the time 
when the negotiations were proceeding for the agreement which ultimately 
was executed on August 80, 1952, it was reasonable to hold that the plea 
that there was no assent of the Custodian General was not established. Hold- 
ing that the benefit of a contract to purchase property was ‘property’ he was 
of the view that by the operation of the notification issued under s. 12 of the 
Displaced Persons (Compensation and Rehabilitation) Act, 1954, the right 
of the plaintiffs could not be enforced, the property having vested absolutely 
in the Central Government free from all incumbrances. The learned Judge 
held that the Act was not wira vires the Parliament of India. In his view, 
but for cl (5) of art. 81 of the Constitution, the Act not having made 
provision for payment of compensation for extinction of the right of the 
plaintiffs, may have been regarded as ulira vires. He negatived the conten- 
tion of the defendants that the suit was barred under as. 17, 28 and 46 of the 
Administration of Evacuee Property Act or under s. 15 of the Displaced Per- 
sons (Compensation and Rehabilitation) Act. But in his view, the suit for in- 
junction was barred under s. 86 of the Displaced Persons (Compensation and 
Rehabilitation) Act and the Court had no jurisdiction to grant the injunc- 
tion prayed for against the defendants. The learned Judge, however, ex- 
pressed the opinion that if the jurisdiction of the Civil Court *was not 
barred under s. 36 and if the plaintiffs be regarded as havmg a subasting 
right, the case was one in which the Court would grant an injunction. He ob- 
served that the plaintiffs were always ready and willing to perform their part of 
the contract, and there being a negative covenant implicit in the contract, the 
Court may have been justified in issuing the injunction prayed for. He nega- 
tived the argument of the defendants that the grant of the injunction prayed for 
by the plaintiffs may interfere with the performance of public duties of the Re 
habilitation Department and held that the fact that the compensation awardable 
to the plaintiffs under the Displaced Persons (Compensation and Rehabilitation) 
Rules, 1955, may be a small fraction of the value of the property, did not prevent 
the Court from granting the injunction claimed. Holding that the right of the 
plaintiffs to enforce specific performance was extinguished by issue of the noti- 
fication under s. 12 of the Displaced Persons (Compensation and Rehabilitation) 
Act, and that the jurisdiction of the Civil Court tp issue an injunction in so far 
as it affected the properties which were taken in pursuance of the powers con- 
ferred by or under the Act, was excluded, the learned Judge dismissed the 
plaintiffs’ suit. Against the decree dismissing their suit the plamtiffs have 
appealed to this Court. : | 

On a perusal of the various covenants contained in the agreement, exh. A, 
dated August 80, 1952, there is little doubt that it is an agreement of a compo- 
site character consisting of three, distinct matters. Initially there is an agree- 
ment to grant a lease of the mills and the factory to the plaintiffs for a period 
of five years on the terms and conditions detailed therein. Then there is 
an agreement to sell the stocks of raw materials, certain finished 
spare parts, vehicles and other moveables in the mills and the factory with 
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provision for ascertainment of the price thereof. Finally there is an agree- 
ment to sell the mills and the factory to the plaintiffs subject to certain condi- 
tions. Even though these three agreements are incorporated in a single docu- 
ment, substantially there are three distinct agreements, and the fact that the 
agreement, in so far as it relates to the demise of immoveable property, may 
not be admissible in evidence and may not affect the immoveable property re- 
ferred to therein, does not prevent the Court from admitting the document in 
evidence in support of the agreement to sell the mills and the factory to the 
plaintiffs. The agreement to sell immoveable property is not by law required 
to be registered, and the document in so far as it relates to an agreement to 
sell immoveable property is admissible in vidence. As an agreement con- 
taining the present demise of the mills and the factory for a period of five 
years, the agreament was by law required to be registered, but the agreement 
to demise land being severable from the agreement to sell the mills ahd the 
factory to the plaintiffs, the plaintiffs are entitled to maintain the suit for the 
injunction claimed by them, relying upon that agreement. 
We may at this stage set out the relevant clausea of the agreement, exh. A. 


“17. It is agreed between the Lessor and the Lessees that when the entire claims of 
the Leasees filed by them under the Displaced Persons Claims Act, 1950, for all their 
properties are determined and the compensation payable to them by the Government 
of India is ascertained, the market value of the entire demised premises shall be deter- 
mined by an expert appointed in that behalf by the Government of India, Ministry of 
Rehabilitation, and such value as is determined shall be taken as price for acquisition 
by the Lessees of the full proprietory interest in the demised premises in the manner 
shown in the next succeeding paragraph. 

18. The Lessees, being all displaced persons from Pakistan and having left large 
properties In Pakistan, have all of them put in claims in respect of their properties and 
other assets left by them in Pakistan under the Displaced Persons Claims Act, 1950. 
When the claims under the said Act of the Lessees are verified and determined and 
compensation payable in respect thereof is ascertained, the total compensation payable 
to the Lessees shall be taken into consideration, and it has been agreed as a term of this 
Agreement between the parties hereto with the concurrence of the Government of India, 
Ministry ef Rehabilitation, that on such total compensation being arrived at the Leasees 
shall be allotted proprietary rights in the demised premises, in the manner shown, viz In 
case the value of the aggregate compensation payable to the Lessees is equivalent to the 
value of the demised premises as assessed, the Lessor shall convey the demised premises 
ebsolutely to them as full proprietors thereof, their interest in the demised premises 
being in proportion to the compensation payable to each of the Leasees and the respec- 
tive shares in the proprietary interest shall be adjusted according to the amount of com- 
pensation peyable to each as finally determined. 

19. In case the aggregate amount of compensation payable by the Government of 
India to the Leasees exceeds the value of the demised premises as determined, the demis- 
ed premises will be conveyed to the Lessees, their share inter se being in the proportion 
of the amount of compensation payable to each. 

20. It is further agreed that In case the aggregate amount of compensation payable 
to the Lessees falls short of the value fixed for the demised premises, the Lessor shall 
be entttled to associate with the Lessees in the ownership of the proprietary interest to 
be allotted as aforesaid other displaced persons who have left industrial concerns in 
Pakistan, so that the total compensation payable to the Lessees and the others thus 
associated is equivalent tẹ the total value of the demised premises, and the said demised 
premises shall then become the absolute property of the Lessees and others thus associated 
fn proportion to the total compensation payable to each ag finally determined. 

21. The lease to be granted pursuant hereto shall be lable to determination earlier 
on the settlement of the claims of the Lessees and the allotment and transfer of the full 
proprietary interest In the demised premises as provided in clauses 17 to 20 hereof; pro- 
vided that tf the value of the full proprietary interest in the demised premises exceeds 
the amount of compensation payable to the Lessees part of such proprietary interest is 
sllotted to other persons as provided in clause 20 hereof, the Lessees shall be at liberty 
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to continue the lease for the unexpired residue of the term on the terms and conditions 
end yearly rent prescribed hereunder, the yearly rent being adjusted proportionately to 
the extent of the proprietary interest allotted and transferred to the Lessees.” 

By cl. 17 it is agreed between the Custodian and the plaintiffs that the market 
value of the entire demised premises shall be determined by an expert appoint- 
ed by the Government of India and that the value shall be taken as the price 
for acquisition by the plaintiffs of the full proprietary interests. By cl. 18 it 
is provided that in the event of the compensation payable to the plaintiffs un- 
der the Displaced Persons Claims Act, 1950, being equal to the value of the 
demised premises as ascertained under cl 17, the Custodian shall convey the 
demised premises absolutely to the plaintiffs as full proprietors. By cL 19 it 
is provided that in the event of the aggregate compensation payable to the 
plaintiffs exceeding the value of the demised premises, the demised premises 
will be conveyed to the plamtiffs, their share being in proportion to the com- 
pensation payable to each of them individually. Clause 20 then provides that 
in the event of the compensation being less than the value of the demised pre- 
mises, the Custodian shall be entitled to associate with the plaintiffs in the 
ownership of the property to be conveyed to the plaintiffs other displaced 
persons who might have left industrial concerns in Pakistan, so that the total 
compensation payable to the plaintiffs and others associated with the plaintiffs 
will be equivalent to the total value of the demised premises. By al. 21 it is 
provided that in the event of allotment and transfer of the full proprietary 
interests to the plaintiffs in the demised premises before the expiry of the 
period of the lease, the lease shall be liable to be terminated, but im the evant 
of the value of the full proprietary interests exceeding the amount of compen- 
sation payable to them, the plaintiffs will be at liberty to continue the lease for 
the residue of the term and the rental being adjusted proportionately to the 
extent of the proprietary interest allotted to the plaintiffs. 

The first question which falls to be determined is whether there is an enfor- 
ceable agreement of sale under the agreement exh. A. Hven on a bare perusal 
of the agreement it is evident that the price for which the properties are 
agreed by cl. 18 to be conveyed to the plaintiffs is indefinite. The price has to be 
determined by an expert appointed in that behalf by the Government of India, 
Ministry of Rehabilitation. The Government of India is not a pafty to this 
agreement and is under no obligation to appoint any person to determine the mar- 
ket value of the properties. The determination of the market value must, there- 
fore, depend upon the volition of a person other than the parties to the agree- 
ment. The agreement also does not contain any indication whether the person 
designated in this behalf is to be accepted by the parties as an expert in ascer- 
taining the market value. Again, the quantum of property to be conveyed to 
the plaintiffs is indefinite. Lf the market value determined by the expert 
under cl. 17 is equal to or exceeds the amount of compensation payable to 
the plaintiffs- under the Displaced Persons Claims Act, 1950, no difficulty 
may arise. But if the compensation is less, the plaintiffs cannot claim owner- 
ship of .the proprietary interests in the entire properties agreed to be sold. 
Whether that interest is to be fractional or is to be limited to certain items 
out of the properties, has not been indicated. The period when the agree- 
ment is to become enforceable is also indefinite: it depends upon the deter- 
mination of the compensation payable to the plaintiffs under the Displaced 
Persons Claims Act, 1950. Even the persons who are to purchase the 
property are indefinite. In the event of it being fouad that the compensation 
payable to the plaintiffs under the Displaced Persons Claims Act, 1950, is less 
than the total market value of the properti riety to be sold, other displaced 
persons are to be associated with the plain in purchasing the properties. 
The: agreement does not visualise the contjngency of persons associated with 
- the plaintiffs not accepting’ the market value assessed under cl. 17 or showing 
unwillingness to be associated with the plaintiffs. It also appears from cl. 21 

that if under cl. 20 certain other persons are tó be associated with the plain- 
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tiffs in the allotment of the properties, the plaintiffs are entitled to have 
the benefit of the outstanding period of the lease and it is assumed that 
the persons associated with the plaintiffs will agree to such a lease remaining 
outstanding in fayour of the plaintiffs for the unexpired period. It is clear, 
therefore, that the agreement is indefinite in'the matter of ike price, the period 
after which the agreement is to become enforceable, the properties in respect 
of which it is to operate in favour of the plaintiffs and the persons to whom the 
properties are to be sold. It-is diffcult to hold that such an agreement can be 
specifically enforced under órders of a Court. What appears to have been con- 
templated by the parties, as is evident from the covenants contained in cls. 18 
and 20, is an understanding between the Custodian and the plaintiffs that tho 
properties or a part thereof will be allotted by the Government of India to 
the plaintiffs in satisfaction of their claim to receive compensation under the 
Displaced Persons Claims Act, 1950. 

The learned Judge in the Court below has assumed that the agreement of sale 
contains a negative covenant, and relying upon that assumption he has taken 
the view that the negative covenant can be enforced by an injunction by the 
Court, even though specific performance may not or cannot, at the date when 
the claim for injunction is made, be enforced. Mr. G. N. Joshi says that it was 
the contention of the defendants that there was no implied negative covenant 
in the agreement of sale relying on which an injunction of the nature claimed 
in this suit can be granted in favour of the plaintiffs. It is true that a civil 
Court may grant a perpetual mjunction to prevent the breach of an obligation 
existing in favour of the plaintiffs expreasly or by implication; but in consider- 
ing whether an injunction should be granted where the obligation arises from 
a contract, the Court is guided by the rules and provisions contained in Chap- 
ter LT of the Specific Relief Act. Section 56 of the Specifice Relief Act pro- 
vides inter alia that an injunction cannot be granted ‘‘to prevent the breach of 
a contract the performance of which would not be specifically enforced.’’ As 
we have already observed, the agreement relied upon by the plaintiffs is such 
that the civil Court will not order specific performance thereof, and an in- 
junction to prevent the breach of that agreement can evidently not be granted. 

Strong reliance was, however, sought to be placed by Mr. K. T; Desai upon 
s. 57 of the Specific Relief Act, which provides inter alta: 

‘Notwithstanding section 56, clause (f), where a contract comprises an affirmative 
agreement to do a certain act, coupled with a negative agreement, express or immplitd, 
not to do.a certain act, the circumstance that the Court is unable to compel specific per- 
formance of the affirmative agreement shall not preclude tt from granting an injunction 
to perform the negative agreement:...” 

It is true that the inability of the Court to compel specific performance of an 
affirmative covenant does not preclude the Court from enforcing a negative cove- 
nant contained in the agreement. The negative covenant need not be express: 
it may be implied from the tenor of the agreement. But the covenant to be 
negative must be one by which a party to the agreement undertakes either ex- 
pressly or by necessary implication not to act in a particular manner. Whether 
an agreement is affirmative or negative is a matter of substance and not of mere 
form, and the negative stipulation, whether it is expreas or implied, must be dis- 
tinct, and an affirmative agreement does not by itself imply a negative agreement 
not to do something inconsistent therewith. Otherwite of every affirmative 
agreement a breach would be restrained by an injunction even if the Court is 
unable to compel specifie performance of that affirmative covenant. An agree- 
ment to sell property to a certain person does not necessarily imply a negative 
agreement that it will not be sold ta another person. If breach of an agreement 
to sell property is to be restrained by an injunction, reliance cannot be placed 
upon the negative implication of the affirmative covenant-to sell the property. 
There must’ be ier in the Agreement, apart from the affirmative agree- 
ment, whith shows “that the promisor. has expressly or by necessary implication 
agrééd not to`sell the property to any person other than the purchaser. There 
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is no such covenant in this case and we do not think that the agreement to sell 
or allot the properties to the plaintiffs implies an agreement that the propertie 
will not be sold to other persons. We are, therefore, unable to hold that the 
plaintiffs can sustain their claim to an injunction relying upon the agree- 
ment for sale of the properties in their favour. j 

It may be noted that the properties were, at the date of the suit, not in the 
possession of the plaintiffs. On June 30, 1954, the Custodian took possession 
of the properties in enforcement of the notice served by him under s. 12 of the 
Administration of Evacuee Property Act. The plaintiffs were, therefore, at the 
date of the suit, merely entitled to a personal claim against the Custodian or per- 
sons claiming under him to obtain speciflc performance of the agreement. If 
specific performance be granted by the Court, the right may crystallize into one 
for obtaining title to the immoveable property and possession thereof, but so long 
as specific performance is not granted, the right is merely a personal right against 
the owner. 

It is true that the right to enforce specific performance is not dependent under 
the terms of the agreement, upon the subsistence of the relation of landlord and 
tenant at the date when the claim for specific performance is made or even the 
claim for Injunction is made. As we have already pointed out, the ent 
relating to the grant of a lease of the properties and the agreements relating to 
sale of moveable and immoveable properties are distinct agreements, and even 
though in cls. 17 to 21 the expressions ‘lessor’ and ‘lessees’ have been used, they 
have been used for the sake of brevity to express respectively the Custodian and 
the plaintiffs. The circumstance that the lease or grant in favour of the plain- 
tiffs is determined by the notice served by the Custodian does not affect the right 
of the plaintiffs, if they have any, to make a claim for specific performance or in- 
junction. But, in our view, an injunction cannot be granted to restrain sale of 
the properties in suit by the Union of India to protect the right of the plaintiff 
under the personal covenant entered into by the Custodian to sell the proper- 
ties, especially when that covenant cannot be specifically enforced, having re- 
gard to its character, against the Custodian or against the Union of India. 

It is unnecessary for us, on the view we take, to consider whether the sanction 
of the Custodian General under s. 10(2) (0) of the Administration of Evacuee 
Property Act has been obtained. Assuming that it was not established by the 
defendants, as held by the learned Judge, that such sanction was not dbtainod, 
aud assuming further that having regard to what has transpired since the date 
of the agreement, exh. A, that absence of such a sanction does not by itself affect 
the plaintiffs’ right to claim an injunction, we are still of the view that the 
plaintiffs’ suit must fail, because the properties in suit have vested in the Cen- 
tral Government absolutely and free from all incumbrances. As we have al- 
ready observed, on March 10, 1955, the Central Government issued a notifica- 
tion under the Displaced Persons (Compensation and Rehabilitation) Act, 
1954. That notification, exh. B-6, in so far as it is material, states : 

“Whereas the Central Government is of opinion that it is necessary to acquire 
certain evacuee properties In the State of Bombay for the public purpose, being a pur- 
pose mentioned in sub-section (i) of section 12 of the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954, (XLV of 1954); Now, therefore, m exercise of .the powers 
conferred by the said sub-section, it is notified that the Central Government has decided 
to acquire and hereby acquiges the evacuee properties specifled in the schedule hereto”: 
and in the schedule thereto are described the three mills at Ambarnath, a vacant 
piece of land out of Development Scheme No. 15 at Ambarnath and the factory at 
Tardeo. Section 12 of the Displaced Persons (CompenBation and Rehabilita- 
tion) Act, 1954, by ita first sub-section, enables the Central Government to ac- 
quire evacuee property for a public purpose, if it is of opinion that it is neces- 
gary so to do. Sub-section (2) of s. 12 provides: 

“On the publication of # notification under sub-wection (1), the right, title and inte- 
rest of any evacuee in the evacuee property specified in the notification shall, on and 
from the beginning of the date on which the notificetion is so published, be extinguished 
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and the evacuee property shall vest absolutely in the Central Government free from all 
encumbrances.” t 
Section 13 provides for payment of compensation to an evacuee in respect of 
property acquired under s. 12 in accordance with the principles and in the man- 
ner agreed upon’ between the Governments of India and Pakistan. Section 14 
contemplates the creation of a compensation pool for payment of compensation 
and rehabilitation grants to displaced persons and the compensation pool is to 
consist mter alia of | 

“sll evacuee property acquired under section 12, including the sale proceeds of any 
such property and all profits and income accruing from the property;” 
Section 20 authorizes the managing officer of the compensation poal to sell any 
property out of the compensation pool to a displaced person or any association 
of displaced persons or to any other person. Evidently by s. 12 power is con- 
ferred upon the Central Government to notify for acquisition evacuee property 

' on payment of compensation. On acquisition the property becomes parteof the 
compensation pool and may be disposed of under a. 20 by the managing officer 
of the compensation pool. 

On the ptblication of the intention of the Central Government under s. 12(2) 
three consequences ensue: (1) the right, title and interest of the evacuee in the 
property specified in the notification are extinguished; (2) the evacuee property 
passes absolutely to the Central Government and (3) the property vests in the 
Central Government free from all encumbrances. What vests in the Central 
Government is, however, the evacuee property and nothing else: and the right 
of the evacuee alone is extinguished. The property included in the compensa- 
tion pool is liable to be disposed of for purposes of the Act and in the manner 
provided therem. Evidently on March 10, 1955, a notification was issued by the 
Central Government under subs. (1) of s. 12 and the title of the evacuees in 
the properties has, therefore, been extinguished. They are entitled to compen- 
sation under s. 18, but what compensation they are entitled to is a matter in 
which only the evacuees are interested and the plaintiffs have no concern therc- 
in, The guit properties being evacuees properties have, by virtue of the notifi- 
cation, vested absolutely in the Central Government free from all encum- 
brances. The expression ‘‘encumbrances’’ has not been defined in the Act, but 
in the cqntext according to its etymological meaning it means anything that pre- 
vents or impedes action. The right vested in the plaintiffs to claim specific per- 
formance of the agreement may be regarded as an encumbrance and by 
the operation of subs. (2) of s. 12 the properties must be deemed to have 
vested in the Central Government free from that right. 

It was urged by Mr. K. T. Desai on behalf of the plaintiffs that the rights of 
the plaintiffs in the properties were not notified for acquisition and, therefore, 
those rights still subsist and are enforceable notwithstanding the notification 
against the defendants. There is no dispute that the rights of the plaintiffs arc 
not evacuee property. They relate merely to evacuees property or may be en- 
forceable against evacuee property. The plaintiffs are not evacuees and the 
rights vested in them are alao not evacuee property. Only the right, title and 
interest of the evacuees, viz., Messrs. Ahmed Abdul Karim Bros. Ltd., were 
notified for acquisition and those rights only have vested in the Central Govern- 
ment absolutely. But it is not because the right to purchase the property is cva- 
cues property that the plaintiffs are unable to enforce it: it is because the Centra] 
Government takes the property free from all encumbrances that the plaintiffs 
are unable to enforce their rights against the property. . 

‘ Mr. K. T. Desai &lso contended that s. 12 of the Displaced Persons 
(Compensation and Rehabilitation), Act, in so far as it operates to vest 
in the Central Government evacuee property free from all encumbrances with- 
out obligation to pay compensation to the. persons entitled to the benefit of the 
encumbrances thereon, is Inconsistent with art. 31(?) of’the Constitution and, 
therefore, void. Now, the Act, as we have already stated, contemplates vest- 
ing in‘ the Central Government of the interest of the evacuee and of no one 
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else, and there is a provision made for payment of compensation, and to the ' 
extent to which it contemplates acquisition of the interest of the evacuee, it 
cannot be regarded as inconsistent with art. 31(2) of the Constitution. It was 
urged, however, that the law which vests the property free from encumbrances 
in favour of the plaintiffs, i.e., free from liability of the agreement under 
which the property was agreed to be sold to the plaintiffs, extinguishes a sub- 

stantial right to which the plaintiffs were entitled, and as there is no provision 
for payment of compensation for extinction of that encumbrance, the law is in- 
consistent with art. 31(2) of the Constitution. We may, for the purpose of this 
argument, assume that the benefit of a contract, which a person has to purchase 
property from its owner, is a right to property: but the benefit of that contract 
has not been acquired or taken possession of within the meaning of art. 31(2) 
of the Constitution before 1t was amended by the Constitution (4th Amendment 
Act) 1955. The contract between the plaintiffs and the Custodian is not even ` 
extinguished expressly or by implication. Undoubtedly by virtue of the noti- 
fication, dated March 10, 1955, Central Government have acquired the pro- 
perty of the evacuee free from the encumbrance in favour of the plaintiffs. But 
the notification has not the effect of extinguishing the contract. The contract 
remains outstanding, but it cannot be enforced against the property vested in the 
Central Government by virtue of the -notification. lt is, therefore, un- 
necessary, in our view, to decide whether s. 12 of the Displaced Persons 
(Compensation and Rehabilitation) Act, which vests the property in the 
Central Government free from the encumbrance in favour of the plaintiffs 
oo providing for payment of compensation, is inconsistent with 

art. 31(2) of the Constitution, because, in our view, the plaintiffs are not de- 
prived of their property, nor has any property of the plamtiffs been ac- 
quired or taken possession of compulsorily. Section 12 merely imposes a restric- 
tion upon the right of the plaintiffs to get the property in enforcement of the 
agreement by specific performance against the Union of India. The right of the 
plaintiffs to claim damages for breach of the agreement is not affected by 
g. 12 of the Act. 

Even assuming that there has been deprivation of property of the plaintiffs 
by the Act, in our view, it is saved by cl. 5(b) (stt) of art. 31 of the Constitution. 
By that clause it is provided that nothing in cl. (2), i.e., relating to taking pos- 
geasion of or acquiring of property for a public purpose, ‘‘shall affect the pro- 
visions of any law which the State may hereafter make’’ with respect to pro- 
perty declared by law to be evacuee property. Hvidently the Displaced Persons 
(Compensation and Rehabilitation) Act is legislation with respect to evacuee 
property. 

It was urged by Mr. Desai that cl. (5) did not apply, because the Adminis- 
tration of Hvacuee Property Act did not declare any property to be evacuee 
property, but it merely prescribed the procedure for declaring property to be 
evacuee property. Mr. Desai submitted that legislation which was saved by 
el. (5) from the operation of cl. (2) was legislation with respect to evacuee 
property where evacuee property was so declared ‘by law’ and not ‘under law’. 
Mr. Desai invited our attention to several articles in the Constitution in which, 
he said, a distinction was made between ‘‘declared by law’’ and ‘‘declared 
under the law,’’ and he referred us to arts. 5, 7A, 7B, 33, 49, 76, 84, 102(a) and 
(e), 122 and 125 and other articles as illustrative of that distinction. We are, 
however, concerned in this case to decide whether the Displaced Persons (Com- 
pensation end Rehabilitation) Act is a law with respect to property which is 
declared by Jaw to be evacuee property. The property, “which is the subject- 
matter of the suit, is declared by virtue of authority of law to be evacuee pro- 
perty. It is true that under the Administration of Evacuee Property Act the 
Custodian is given the power to issue a notification that certain property is 
evacuees ‘property, but once that notification is tssued, the property becomes by 
operation of law evacuee property, and, in our Judgment, it must be regarded 
as declared by law to be evacuee property. The expression ‘law’ used: in- cl. 
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(5) does not mean merely the direct expression of the will of the Legislature; 
in its context the expression ‘law’ must include the lawful expression of the 
will of some authority to whom power is delegated by the Legislature. The 
expression ‘‘property declared by law to be evacuee property’’, in our judg- 
ment, includes property which is declared by notification issued by the Custo- 
aa under the Administration of Evacuee Property Act to be evacuee pro- 
perty. 

Mr. Desai also contended that only that property which was or could be de- 
clared to be evacuee property at the date when the Constitution was passed is 
eovered by cl. (5) and property which became evacuee property since the date 
of the Constitution was not covered by cl. (5), and in support of that conten- 
tion Mr. Desai urged that originally property of a limited company could not 
be declared evacuee property but it was only by the amendment of the Ad- 
ministration of Hvacuee Property Act made in 1950 that property of a limited 
company could be declared evacuee property, in certain contingencies. It was 
urged that the expression ‘evacuee property’ not having been defined in the 
Constitution, if it was open to a subordinate Legislature to amend the defini- 
tion of the expression ‘evacuee property’, so as to include in that 
expression property which was not at the date of the commencement 
of the Constitution according to the definition in force evacuee property, 
it would in substance enable a subordinate Legislature, without following 
the procedure prescribed for amendment of the Constitution, to amend 
the Constitution. Mr. Desai submitted that, only that class of evacuee pro- 
perty, which could in law be declared evacuee property at the date when the 
Constitution was passed, must be regarded as evacuee property for the purpose 
of cL (9), and if the legislation relates to that class of property, then only it 
is saved by cl. (5) of art. 31 of the Constitution and not otherwise. The ex- 
pression ‘‘evacuee property’’ has, however, not been defined in the Constitu- 
tion. Lf by law validly enacted certain property is declared to be evacuee 
property and legislation is enacted with respect to that property, it must, in 
our judgment, fall within the exception contained in cl. (9) of art. 31. We 
are not impressed by the argument that by altering the definition of ‘‘eva- 
cuee property’’ in an Act in force at the date of the Constitution a subordinate 
Legislatwre will in effect amend the Constitution. The provision of any law 
which the State may after the date of the Constitution make with respect to 
property declared by law to be evacuee property is saved from the operation 
of cl. 2 of art. 81, and it is not postulated that the property to which the law 
relates must be one which could according to some law in force at the date of 
the Constitution be declared evacuee property. If property is declared by law - 
to be evacuee property, any legislation relating to that property is saved from 
the operation of cl. 2 of art. 31, but the Constitution nowhere sets out what 
property is or can be declared by law evacuee property. We are unable, 
therefore, to agree with the contention raised by Mr. Desai that in the ab- 
sence of a provision made for payment of compensation, the law which vests 
the evacuee property in the Central Government free from all encumbrances 
is void as being inconsistent with the Constitution. 

We may also observe that s. 36 of the Displaced Persons (Compensation 
and Rehabilitation) Act prevents the civil Court from entertaining a suit for 
injunction in respect of any action taken or to be taken in pursuance of any 
power conferred by or under the Act. As we have already pointed out, under 
g. 20 power is reserved to the managing officer or managing corporation to 
gell property which is part of the compensation pool. The Central Govern- 
ment and the authority appointed by it are empowered under the Act to deter- 
mine the time and occasion on which the suit property was to be sold, and no 
injunction can be granted by the civil Court prohibiting the sale thereof. We, 
therefore, agree with the view of the learned Judge that the suit is barred 
under s. 86 of the Displaced Persons (Compensation and Rehabilitation) Act. 

Mr. Desai urged that in the trial Court the plaintiffs applied for leave to 
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amend the plaint by pleading that the Displaced Persons (Compensation and 
Rehabilitation) Act was void under art. 14 of the Constitution and that the 
learned trial Judge was in error in rejecting that application. Mr. Desai says 
that he should be permitted to argue that the plaintiffs had been deprived of 
equality before the law or the guarantee of equal protection of the laws. Even 
assuming that the learned trial Judge was in error in not granting leave to 
amend the plaint, it is diffloult to appreciate how the plaintiffs can press into 
gervice in this case the equal protection clause of the Constitution. As has 
often been said, the Constitution does not contemplate equality of all laws or 
application of laws equally to every person. Classification iB permitted. By 
classification based on a rational principle between persons or objects, the 
equal protection clause is not violated. The Legislature in this case for cer- 
tain reasons appears to have thought it necessary to provide that evacuee pro- 
perty may be acquired by the Central Government and on acquisition the pro- 
perty shall vest absolutely in that Government free from all encumbrances. 
The legislation deals with evacuee property and the acquisition thereof and the 
consequent destination of that property. The evacuee property notified un- 
der s. 12(1) vests in the Central Government free from all encumbrances, and 
it is difficult to appreciate how the State has by issuing the notification de- 
prived the plaintiffs of equality of law or equal protection of the laws. In our 
view, there is no substance in the contention that the equal protection clause 
of the Constitution has been violated. 

-We have carefully considered all the arguments which have been advanced 
by the learned counsel for the plaintiffs in support of the appeal, and we are 
of the view that the decree passed by the trial Court must, for reasons set out 
by us, be sustained. 

The appeal fails and is dismissed with costs. 
Appeal dismissed. 


SUPREME COURT. 


Present: Mr. Justice Jagannadhadas, Mr. Justice Venkatarama Ayyar ond 
Mr. Justice B. P. Sinha. 


BIPINCHANDRA JAISINGHBHAI SHAH v. PRABHAVATI.* 
Bombay Hindu Divorce Act (Bom. XXII of 1947),t Sec. 3(1)(d)—What constitutes desertion 
under Act—Burden of proof on petitioner for divorce, extent of—Desertion whether 


For the offence of desertion under the Bombay Hindu Divorce Act, 1947, so far as 
the deserting spouse is concerned, two essential conditions must be there, namely, (1) 
the factum of separation, and (2) the intention to bring cohabitation permanently to 
an end (animus deserendi). Similarly two elements are essential so far as the deserted 
spouse is concerned: (1) the absence of consent, and (2) absence of conduct giving 
reasonable cause to the spouse leaving the matrimonial home to form the necessary 
intention to bring cohabltation permanently to an end. The petitioner for divorce 
bears the burden of proving those elements in the two spouses respectively. These 
essential conditions must continue throughout the period af four years specifled in 
8. 3(1)(d) of the Act. a 

Desertion is a matter of inference to be drawn from the facts and circumstances of 
each case. The inference may be drawn from certain facts which may not In another 
case be capable of leading to the seme inference; that is to say, the facts have to be 
viewed as to the purpose which is revealed by thbse acts or by conduct and expression 


*Decided, October 19, 1956. Civil Appeal This Act has been repealed by the Hindu 
No. 247 of 1058, from Bombay. Marriage Act, 1955 of 1055} 
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of intention, both anterior and subsequent to the actual acta of separation. If, in fact 
there has been a separation, the essential question always is whether that act could 
be attributable to an animus deserendi. The offence of desertion commences when 
the fact of separation and the animus deserend! co-exist. But it is not necessary 
that they should commence at the same time. The de facto separation may have 
commenced without the necessary animus or it may be that the separation and the 
animus deserendi coincide in point of time; for example, when the separating spouse 
abandons the marital home with the intention, express or implied, of bringing co- 
habitation permanently to a close. The Act prescribes a period of four years as a 
continuous period during which the two elements must subsist. Hence, tf a deserting 
spouse takes advantage of the locus poenitentiae thus provided by law and decides to 
come back to the deserted spouse by a bona fide offer of resuming the matrimonial 
home with all the tmplications of marital life, before the statutory perlod is out or 
even after the lapse of that period, unless proceedings for divorce have been com- 
menced, desertion comes to an end, and if the deserted spouse unreasonably refuses 
the offer, the latter may be in desertion and not the former. Hence it is necessary that 
during all the period that there has been a desertion, the deserted spouse must affirm 
the marriage and be ready and willing to resume married life on such conditions as 
may be reasonable. 

In proceedings for divorce the plaintiff must prove the offence of desertion, like any 
other matrimonial offence, beyond all reasonable doubt. Hence, though corroboration 
is not required as an absolute rule of law, the Courts insist upon corroborative 
evidence, unless its absence is accounted for to the satisfaction of the Court. 

If one spouse by his words and conduct compel the other spouse to leave the marital 
home, the former would be guilty of desertion, though it is the latter who has physi- 
cally separated from the other and has been made to leave the marital home. The 
fact that the defendant has failed to substantiate her case of “constructive desertion” 
by the husband does not necessarily lead to the conclusion that the plaintiff has suc- 
ceeded in proving his case. The plaintiff must satisfy the Court that the defendant had 
been in desertion for a continuous period of four years as required by the Act. 
Once it is found that one of the spouses has been in desertion, the presumption is 
that the desertion has continued and it is not necessary for the deserted spouse 
actually to take steps to bring the deserting spouse back to the matrimonial home. 
Lawgon v. Lawson,’ Thomas v. Thomas,’ Lang v. Lang,’ Pratt v. Pratt‘ and Bowron 
v. Bowron,* referred to. 


The facts appear in the judgment. 


M. C. Setalvad, Attorney General for India, Purshottam Tricumdas, T. 
Godswala, J. B. Dadachanji, Rameshwar Nath and 8. N. Andtey, for the 
appellant. 

C. K. Daphtary, Solicitor General of India, with Sardar Bahadur, for the 
respondent. 


SINHA J. This is an appeal by special leave against the judgment and 
decree of the High Court of Judicature at Bombay dated August 22, 1952, 
reversing those of a single Judge of that Court on the Original Side, dated 
March 7, 1952, by which he had granted a decree for dissolution of marriage 
between the appellant and the respondent. 

The facts and circumstances of this case may be state? as follows: The appel- 
lant, who was the plaintiff, and the respondent were married at Patan on April 
20, 1942, according to, Hindu rites of the Jam community. The families 
of both the parties belong to Patan, which is a town in Gujarat, about a 
night’s rail journey from Bombay. They lived in Bombay im a two-room flat 
which was in occupation of the appellant’s family consisting of his parents 
and his two sisters, who occupied the larger room called the hall, and the 
plaintiff and the defendant who oecupied the smaller room called the kitchen. 


1 [1955] 1 AD E. R. 841, 342. 4 [1939] A . ©. 417, 420, 
2 [1994] P. 194, 199. 5 [1925] P. 187, 192. 
3 [1955] A. O. 402, 417. : 
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The appellant’s mother who is a patient of asthma lived mostly at Patan. 
There, is an issue of the marriage, a son named Kirit, born on September 10, 
1945., The defendant’s parents lived mostly at Jalgaon in the Hast Khan- 
deh district m Bombay. The parties appear to have. lived happily in Bom- 
bay until a third party named Mahendra, a friend of the family, came upon 
the scene and began to live with the family in their Bombay flat some time in 
1946, after his discharge from the army. On January 8, 1947, the appellant 
left. for England on business. It was the plaintiff’s case that during his ab- 
sence from Bombay the defendant became intimate with the said Mahendra 
and when she went to Patan after the plaintiff’s departure for England she 
carried on ‘‘amorous correspondence’? with Mahendra who continued to stay 
with the plamtiff’s family in Bombay. One of the letters written by the de- 
fendant to Mahendra while staying at the plaintiff’s flat in Bombay, is exh. B 
as offiqially translated: in English, the original being in Gujerati except a 
few words written in faulty English. This letter is dated April 1, 1947, 
written from the plaintiff’s house at Patan, where the defendant had been 
staying with her mother-in-law. This letter had bean annexed to the plaint 
with the official translation. It was denied by the defendant in her written 
statement. But at the trial her counsel admitted it to have been written by 
her to Mahendra. As this letter started all the trouble’ between the parties 
to this litigation, it will have to be set out in extenso hereinafter. Continu- 
ing the plaintiff’s narrative of the events as alleged in the plamt and in his 
evidence, the plaintiff returned to Bombay from abroad on May 20, 1947. To 
receive him back from his foreign journey the whole family including the de- 
fendant was 'there:in Bombay. According to the plaintiff, he found that on 
the first night after his return his bed had been made in the hall occupied 
by his father and that night he slept away ‘from his wife. As this incident 
is gaid to have some significance in the narrative of events leading up to the 
separation between the husband and the wife and about the reason for which 
the parties differ, it will have to be examined in detail later. Next morning, 
that is to say, on May 21, 1947, the plaintiff’s father handed over the letter 
aforesaid to the plaintiff, who recognised it as being in the familiar hand- 
writing of his wife. He decided to tackle his wife with reference to the letter. 
He handed it to a photographer to have photo copies made of the sam®. That 
very day in the evening he asked his wife ag to why she had addressed that 
letter to Mahendra, She at first denied having written any letter and asked to 
see the letter upon which the plaintiff informed her that it was with the photo- 
grapher with a view to photo copies being made. After receiving the letter 
and the photo copies from’ the photographer on May 23, the plaintiff showed 
the defendant the photo copy of the letter in controversy between them at 
that stage and then the defendant is alleged to have admitted having written 
the letter to Mahendra and to have further told the plaintiff that Mahendra 
was & better man than him and that Mahendra loved her and shoe loved him. 
The next important event in the narrative is what happened on May 24, 1947. 
On the morning of that day, while the plaintiff was getting ready to go to 
his business office his wife is alleged to have told him that ghe had packed 
her luggage and was ready to go to Jalgaon on the ostensible ground that 
there was a marriage in, her , father’s family. The plaintiff told her that if 
she had made up her mind to go, he would send the car to take her to the 
station and offered to pay her Rs. 100 for her expenses. But she refused the 
offer. She left Bombay apparently in the plaintiff’s dbeence for J algaon by 
the afternoon tram. When the plaintiff came back home from his office, he 
‘‘diseovered that she had taken away everything with her and had left noth- 
ing behind.’ It may be added here that the plaintiff’s mother had left for 
Patan with his son some days previously. , Plaintiff’s case further is that 
the defendant never came back to Bombay to live with him, nor did she write 
any letters from Jalgaon, where she stayed most of the time. It appears 
further that the plaiitiff took a very hasty, if not also a foolish, step of hav- 
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ing a letter addressed to the defendant by his solicitor on July 15, 1947, 
charging her with intimacy between herself and Mahendra and asking her 
to send back the little boy. The parties violently differ on the intent and 
affect of this letter which will have to be set out in extenso at the appropriate 
place. No answer to this letter was received by the plaintiff. In November 
1947 the plaintiff’s mother came from Patan to Bombay and informed the 
plaintiff that the defendant might be expected in Bombay a few days later. 
Thereupon the plaintiff sent a telegram to his father-in-law at Patan. The 
telegram is worded as follows :— 

“Must not send Prabha. Letter posted. 

Wishing happy new year”. 
The telegram stated that a letter had been posted. The defendant denied that 
any such letter had been received by her or by her father. Hence the original, 
if any, is not on the record. But the plaintiff produced what he alleged to be 
a carbon copy of that letter which purports to have been written on Novem- 
ber 13, 1947, the date on which the telegram was despatched. An English 
translation of that letter is exh. C and is to the following effect :— 
; Bombay, 18-11-47 
To 

Rajmanya Rajeshri Seth Popatlal & others. 

There is no letter from you recently. You must have received the telegram sent by 
me today. ; ! 

Further, this is to inform you that I have received information from my Mami 
(mother) that Prabha is going to come to Bombay in 3 or 4 days. I am surprised to hear 
this news. Ever since she has gone to Jalgaon, there has been not a single letter from 
her to this day. Not only that, but, although you know everything, neither you nor any 
one on your behalf has come to see me in this connection. What has made Prabha thus 
inclined to come all of a sudden! ` 

After her behaviour while going to Jalgaon for the marriage, (and after), her letter 
to Mahendra and her words—'He is better than you—Has feeling for me and' I love htm’ 
and all this, I was afraid that she would not set up a house with me. Hence when my 
mother gave me the news of her return, I was surprised. 

I hayp not the slightest objection to the return of Prabha, but if she gives such shame- 
less replies to me and shows such improper behaviour, I shall not be able to tolerate the 
same. If she now really realises her mistake and if she is really repenting and wanis 
sincerely to come, please make her write a reply to this letter. On getting a letter from 
her, I shall personally come to Patan to fetch her. Kirit is young. For his sake also, it 
is necessary to persuade Prabha. 

Further, I have to state that I have so far kept peace. I have made efforts to call 
back Prabha. Please understand this to her my final effort. If even now Prabha does 
not give up her obstinacy, I am not responsible and (then) do not blame me. 

Well, that is all for the present. Kirit must be hale and hearty. My new year’s 
greetings to you all Please do assign to mé such work as I can manage. 

Written by Bipinchandra”, 
The plaintiff stated that he received no answer either to the telegram or to 
the letter. Two days later, on November 15, the plaintiff’s father addressed 
a letter to the defendant’s father, which is exh. D. This letter makes reference 
to the defendant’s mother having talked to the plaitiff’s mother about send- 
ing the defendant to Bombay and to the fact that the plaintiff had sent a 
telegram on Novembey 13, and ends with the expression of opinion by the 
plaintiff’s father that it was ‘‘absolutely necessary’’ that the plaintiff’s con- 
sent should be obtained before sending the defendant to Bombay. This let- 
ter also remained unanswered. According to the plaintiff, nothing happened 
until May 1948 when he went to Patan and there met the defendant and told 
her ‘‘that if she repented for het relations with Mahendra in the interests of 
the child as well as our own interests she could come back and live with me.” 
To that the defendant is said to have replied that in November 1947 as a 
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result of pressure from her father and the community, she had been thinking 
of coming to live with the plaintiff, but that she had then decided not to do 
so. The defendant has given quite a different version of this interview. The 
second interview between the plaintiff and the defendant again took place 
at Patan some time later in 1948 when the plaintiff went there to see her on 
coming to know that she had been suffering from typhoid. At that time also 
she evinced no desire to come back to the plaintiff. The third and the last 
interview between the plaintiff and the defendant took place at Jalgaon in 
April-May, 1949. At that interview also the defendant turned down the 
plaintifl’s request that at least in the interests of the child she should come 
back to him. According to the plaintiff, since May 24, 1947, when the de- 
fendant left his home in Bombay of her own accord, she had not come back to 
her marital home. The suit was commenced by the plaintiff by filing the 
plaint dated July 4, 1951, substantially on the ground that the defendant 
had been in desertion ever since May 24, 1947, without reasonable cause and 
without his consent and against his will for a period of over four years. He 
therefore, prayed for a decree for a dissolution of his marriage with the de- 
fendant and for the custody of the minor child. 

The suit was contested by the defendant by a written statement filed on 
February 4, 1962, substantially on the ground that it was the plaintiff who 
by his treatment of her after his return from England had made her life 
unbearable and compelled her to leave her marital home against her wishes 
on or about May 24, 1947. She denied any intimacy between herself and 
Mahendra or that she was confronted by the plaintiff with a photostat copy 
of the letter, exh. E, or that she had confessed any such intimacy to the plain- 
tiff She admitted having received the attorney’s letter, exh. A, and algo that 
she did not reply to that letter. She adduced her father’s advice as the rea- 
gon for not sending any answer to that letter. She added that her paternal 
uncle Bhogilal (since deceased) and his son Babubhai saw the plaintiff in 
Bombay at the mstance of the defendant and her father and that the plain- 
tiff turned down their request for taking her back. She also made reference 
to the negotiations between the defendant’s mother and the plaintiff’s mother 
to take the defendant back to Bombay and that the defendant could not go 
to Bombay as a result of the telegram of November 18, 1947, and the plain- 
tiff’s father’s letter of November 15, 1947, aforesaid. She also stated that 
the defendant and her son, Kirit, both lived with the plaintiff’s family at 
Patan for over four months and off and on on several occasions. The do- 
fendant’s definite case is that she had always been ready and willing to go 
back to the plaintiff and that it was the plaintiff who all along had been wil- 
fully refusing to keep her and to cohabit with her. On those allegations she 
resisted the plaintiff’s claim for a decree for a dissolution of the marriage. 

On those pleadings a single issue was Joined between the parties, namely,— 

“Whether the defendant deserted the plaintiff for a continuous period of over four 
years prior to the filing of the suit”. 
At the trial held by Tendolkar, J. of the Bombay High Court on the Origi- 
nal Side, the plaintiff examined only himself in support of his case. The 
defendant examined herself, her father, Popatlal, and her cousin, Bhogilal, 
in support of her case that she had been all along ready and willing to go 
back to her marital home and that in spite of repeated efforts on her part 
through her relations the plaintiff had been persistently refnsing to take her 
back. j 

The learned trial Judge answered the only issue in the case in the affirma- 
tive and granted a decree for divorce in favour of the plaintiff, but made no 
order as to the costs of the suit. He held that the letter, exh. E. 


“reads like a love letter written by a girl tober paramour. The reference to both 
of them having been anxious about something and there being now no need to be an- 
xious any more can only be to a possible fear that she might miss her monthly periods 
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-and her having got her monthly period thereafter, because, if it were not-so and the 
reference was to anything innocent, there was nothing that she should have repented 
later on in her mind as she says she did, nor should there have been occasion for saying 
‘after all love isesuch an afftair’.” 


With reference to that letter he further held that it was capable of the inter- 
pretation that she had misbehaved with Mahendra and that she was con- 
scious of her guilt. With reference to the incident of May 24, the learned 
Judge observed that having regard to the demeanour of the plaintiff and of 
the defendant in the witness box, he was inclined to prefer the husband’s 
testimony to that of the wife in all matters in which there was a conflict. He 
held, therefore, that there was desertion with the necessary ammus deserends 
and ‘that: the defendant had failed to prove that she entertained a bona fide 
intention to come back to the marital home, that is to say, there was no ant- 
mus revertends. With reference to the contention that the solicitor’s letter ‘of 
July 15, 1947, had terminated the desertion, if any, he held that it was not 
well founded inasmuch as the defendant had at no time a genuine desire to 
return to her husband. He made no reference to the prayer in the plaint that 
the custody of the child should be given to the father, perhaps because that 
prayer was not pressed. l 

The defendant preferred an appeal under the Letters Patent which was 
heard by a division bench consisting of Chagla C. J. and Bhagwati J. The 
Appellate Bench allowed the appeal, set aside the decision of the trial Judge 
and dismissed the suit with costs. It held that the defendant was not guilty 
of desertion, that the letter of July 15, 1947, clearly established that it was 
the plaintiff who had deserted the defendant. Alternatively, the appellate 
Court held that even assuming that the defendant was in desertion as a re- 
sult of what had happened on May 24, and subsequently, the letter aforesaid 
had the effect of putting an end to that desertion. In its Judgment the letter, 
exh. E, did not justify the plaintiff having any reasonable suspicions about 
his wife’s guilt and that the oral evidence of the defendant and her relations 
proved the wife’s anxiety to return back to her husband and of the obduracy 
of the husband in refusing to take the wife back. The plaintiff made an ap- 
plication to the High Court for leave to appeal to this Court. The leave 
asked for was refused by another division bench consisting of the Chief Just- 
tice and Dixit J. Thereafter the plaintiff moved this Court and obtained 
special leave to appeal from the judgment of the appellate Bench of the 
High Court. | . 

In this appeal the learned Attorney General appearing on behalf of the 
appellant and the learned Solicitor General appearing on behalf of the respon- 
dent have placed all relevant considerations of fact and law before us, and 
we are beholden to them for the great assistance they rendered to us in decid- 
ing this difficult case. The diffloulty is enhanced by the fact that the two 
Courts below have taken diametrically opposite views of the facts of the case 
which depend mostly upon oral testimony of the plaintiff-husband and the 
defendant-wife and not corroborated in many respects on either side. It is a 
case of the husband’s testimony alone on his side and the wife’s testimony 
aided by that of her.father and her cousin. As already indicated, the learned 
trial Judge was strongly in favour of preferring husband’s testimony to 
that of the wife whenever there was any conflict. But he made no reference 
to the testimony of the defendant’s father and cousin which, if believed, would 
give an entirely diffrent colour to the case. : 

Before we deal with the points in controversy, it is convenient here to make 
certain general observations on the history of the law on the subject and the 
well established general principles on which such cases are determined. The 
suit giving rise to this appeal ig based on s. 8, cl. (d), of the Bombay Hindu 
Divorce Act, XXII of 1947, (which hereinafter will be referred to as ‘The 
Act”) which came-into force on May 12, 1947, the date the Governor’s assent 
was published in the Bombay Government Garette. This Act, so far as the 
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Bombay Province, as it then was, was concerned, was the first step in revo- 
lutionizing the law of matrimonial relationship, and, as the preamble shows, 
was meant ‘‘to provide for a right of divorce among all communities of Hin- 
dus in certain circumstancea.’’ Before the enactment, dissolution of a Hindu 
marriage particularly amongst what were called the regenerate classes was 
unknown to general Hindu law and was wholly inconsistent with the basic 
conception of a Hindu marriage as a sacrament, that is to say, a holy alliance 
for the performance of religions duties. According to the Shastras, marriage 
amongst the Hindus was the last of the ten sacraments enjoined by the Hindu 
religion for purification. Hence, according to strict Hindu law as given by 
the Samhitas and as developed by the commentators, a Hindu marriage could 
not be dissolved on any ground whatsoever, even on account of degradation 
In the hierarchy of castes or apostacy. But custom, particularly amongst the 
tribal and what used to be called the lower castes recognised divorce on ra- 
ther easy terms. Such customs of divorce on easy terms have been in some 
instances held by the Courts to be against public policy. The Act in s. 3 sets 
out the grounds of divorce. It is noticeable that the Act does not recognise 
adultery swmpltoiter as one of the grounds of divorce, though cl. (f) renders 
the fact that a husband ‘has any other woman as a concubine” and that a 
wife “‘is a concubine of any other man or leads the life of a prostitute” a 
ground of divorce. In the present case we are immediately concerned with 
the provisions of s. 8, al. (d), which are in these terms :— 

“3. (1) A husbend or wife may sue for divorce on any of the following grounds, 
namely:—... 

(d) that the defendant has deserted the plaintiff for a continuous period of four 
years”; 
‘‘Desertion’’ has been defined in s. 2(b) in these terms :— 

“ ‘deser? means to desert without reasonable cause and without the consent or 
against the will of the spouse”. 
Tt will be seen that the definition is tautological and not very helpful and leads 
us to the Common law of England where in spite of repeated legislation on the 
subject of matrimonial law, no attempt has been made to define ‘‘desertion’’. 
Hence a large body of case law has developed round the legal significance of 
‘‘desertion’’. ‘‘Marriage’’ under the Act means ‘‘a marriage between Hindus 
whether contracted before or, after the coming into operation of this Act”. 
‘‘ Husband” means a Hindu husband and ‘‘wife’’ means a Hindu wife. 

In England until 1858 the only remedy for desertion was a suit for resti- 
tution of conjugal rights. But by the Matrimonial Causes Act of 1857, deser- 
tion without cause for two years and upwards was made a ground for a suit 
for judicial separation. It was not till 1937 that by the Matrimonial Causes 
Act, 1937, desertion without cause for a period of three years immediately 
preceding the institution of proceedings was made a ground for divorce. The 
law has now been consolidated in the Matrimonial Causes Act, 1950 (14 Geo. 
VI, ©. 25). It would thus appear that desertion as affording a cause of action 
for a suit for dissolution of marriage is a recent growth even in England. 

What is desertion ? ‘‘Rayden on Divorce” which is a standard work on 
the subject at p. 128 (6th edn.) has summarised the case-law on the subject in 
these terms :— ° . 

“Desertion is the separation of one spouse from the other, with an intention on the 
part of the deserting spouse of bringing cohabitation permanently to an end without 
reasonable cause and without the consent of the other spouse; but the physical act of 
departure by one spouse does not necessarily make that spouse the deserting party”. 
The legal position has been admirably summarised in paras. 453 and 454 at 
p. 241 to 243 of Halsbury’s Laws of England (3rd edn.), Vol. XII, in the 
following words :— : 
“In its essence desertion means the intentional permanent forsaking and abandon- 
ment of one spouse by the other without that other’s consent, and without reasonable 
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cause. It is a total repudiation of the oblHgations of marriage. In view of the large 
variety of circumstances and of modos of life Involved, the Court has discouraged attempts 
at defining desertion, there being no general principle applicable to all cases. 

Desertion is pot the withdrawal from a place but from a state of things, for what the 
law seeks to enforce is the recognition and discharge of the common obligations of the 
married state; the state of things may usually be termed, for short, ‘the home’. There 
can be desertion without previous cohabitation by the parties, or without the marriage 
having been consummated. 

The person who actually withdraws from cohabitation is not necessarily the desert- 
ing party. The fact that a husband makes an allowance to a wife whom he has aban- 
doned is no answer to a charge of desertion. 

The offence of desertion is a course of conduct which exists independently of it 
duration, but as a ground for divorce it must exist for a period of at least three years 
immediately preceding the presentation of the petition or, where the offence appears as 
a cross-charge, of the answer. Desertion as a ground of divorce differs from statu- 
tory gounds of adultery and cruelty in that the offence founding the cause of action of 
desartion is not complete, but is inchoate, until the sutt is constituted. Desertion is a 
continuing offence”. 

Thus the quality of permanence is one of the essential elements which diffe- 
rentiates desertion from wilful separation. If a spouse abandons the other 
spouse in a state of temporary passion, for example, anger or disgust, without 
intending permanently to cease cohabitation, it will not amount to desertion. 
For the offence of desertion, so far as the deserting spouse is concerned, two 
essential conditions must be there, namely, (1) the factum of separation; and 
(2) the intention to bring cohabitation permanently to an end (amtmus de- 
serendi). Similarly two elements are essential so far as the deserted spouse is 
concerned: (1) the absence of consent, and (2) absence of conduct giving 
reasonable cause to the spouse leaving the matrimonial home to form the 
necessary intention aforesaid. The petitioner for divorce bears the burden of 
proving those elements in the two spouses respectively. Here a difference bet- 
ween the English law and the law as enacted by the Bombay Legislature may 
be pointed out. Whereas under the English law those essential conditions must 
continue throughout the course of the three years immediately preceding the 
institution of the suit for divorce, under the Act, the period is four years , 
without specifying that it should immediately precede the commencement of 
proceedings for divorce. Whether the omission of the last clause has any prac- 
tical result need not detain us, as it does not call for decision in the present 
ease. Desertion is a matter of inference to be drawn from the facts and cir- 
cumstances of each case. The inference may be drawn from certain facts 
which may not in another case be capable of leading to the same inference; 
that is to say, the facts have to be viewed as to the purpose which is revealed 
by those acts or by conduct and expression of intention, both anterior and 
subsequent to the actual acts of separation. If, in fact, there has been a 
separation, the essential question always is whether that act could be attri- 
butable to an animus deserendi:. The offence of desertion commences when 
the fact of separation and the animus deserends co-exist. But it is not neces- 
sary that they should commence at the same time. The de facto separation 
may have commenced without the necessary animus or it may be that the 
separation and the animus deserends coincides m péint of time; for example, 
when the separating spouse abandons the marital home with the intention, 
express or implied, o$ bringing cohabitation permanently to a close. The law 
in England has prescribed a three year period and the Bombay Act prescribes 
a period of four years as a continuous period during which the two elements 
must subsist. Hence, if a deserting spouse takes advantage of the locus poe- 
mitentiae thus provided by law and decides to come back to the deserted spouse 
by a bona fide offer of resuming*the matrimonial home with all the implications 
of marital life, before the statutory period is out or even after the lapse of that 
period, unless proceedings for divorce have been commenced, desertion comes 
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to an end, and if the deserted spouse unreasonably refuses the offer, the latter 
may be in desertion and not the former. Hence it is necessary that during 
all the period that there has been a desertion, the deserted spouse must affirm 
the marriage and be ready and willing to resume married life on such condi- 
tions as may be reasonable. It is also well settled that in proceedings for 
divorce the plaintiff must prove the offence of desertion, like any other matri- 
monial offence, beyond all reasonable doubt. Hence, though corroboration is 
not required as an absolute rule of law, the Courts insist upon corroborative 
evidence, unless its absence is accounted for to the satisfaction of the Court. 
In this connection the following observations of Lord Goddard C.J. in the 
case of Lawson v. Lawson,’ may be referred to :— 

“These cases are not cases in which corroboration is required as a matter of law. 
` It-is required as a matter of precaution...” 
With these preliminary observations we now proceed to examine the evidence 
led on behalf of the parties to find out whether desertion has been proved in 
this case, and, if so, whether there was a bona fide offer by the wife to return 
to her matrimonial home with a view to discharging marital duties, and, if so, 
whether there was an unreasonable refusal on the part of the husband to take 
-her back. 

In this connection the plaintiff in the witness box deposed to the incident 

of the night af May 20, 1947. He stated that at night he found that his bed 
had been made in the hall in which his father used to sleep, and on being 
questioned by him, the defendant told him that it was so done with a view to 
giving him the oppertunity after a long absence in England to talk to his father. 
_The plaintiff expressed his wish to the defendant that they should sleep-in the 
same room as they used to before his departure for England, to which the wife 
replied that as the bed had already been made, ‘‘it would look indecent if they 
were removed’’. The plaintiff therefore slept in the hall that night. This inci- 
dent was relied upon by the plaintiff with a view to showing that the wife 
had already made up her mind to stop cohabitation. This incident has not 
been admitted by the defendant in her crogsexamination. On the other hand. 
she would make it out that it was at the instance of the plaintiff that the bed 
had been made in the hall occupied by his father and that it was the „plaintiff 
and not she who was responsible for their sleeping apart that night. As the 
learned trial Judge has preferred the plaintiff’s testimony to that of the de- 
fendant on all matters on which there was simply oath against oath, we would 
not go behind that finding. This incident by itself is capable of an innocent 
explanation and therefore has to be viewed along with the other incidents 
deposed to by the plaintiff in order to prove his case of desertion by the de- 
fendant. There was no reason why the husband should have thought of sleep- 
ing apart from the wife because there was no suggestion in the record that the 
husband. was aware till then of the alleged relationship between the defendant 
and. Mahendra. But the wife may have been apprehensive that the plaintiff 
‘had known of her relations with Mahendra. That apprehension may have 
induced her to keep out of the plaintiff’s way. 
~- The most important event which led to the ultimate rupture between the 
parties took place on May 21, 1947, when in the morning the plaintiff’s father 
peed Mahendra’s letter, aforesaid in the plaintiff’s hands. The letter which 
as rightly been pointed out in the Courts below as the root cause of the trouble 
is, in its relevant parts, in these terms :— ` 

“Mahendrababu, l 

Your letter has been received. I have read the same and have noted the contents. 
In the same way, I hope, you will take the trouble of writing me a letter now and then. 
I am writing this letter with fear in my mind, because if this reaches anybody’s handa, 
that cannot be said to be decent What the mind feels has got to be constrained tn the 
mind only. On the pretext of lulling (my) son to sleep, I have been sitting here in this 
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attic, writing this letter to you. All others are chitchatting below. I am thinking now 
and then that I shall write this and shall write that. Just now. my brain cannot go in 
any way. I do not feel like writing on the main point. The matters on which we were 
to remain anxioys and you particularly were anxious, well we need not now be. I very 
much repented later on in my mind But after all love is such an affair. (Love begets 
love). 

While yet busy doing services to my mother-in-law, the clock strikes twelves. At 
this time, I think of you and you only, and your portrait shoots up before my eyes. I am 
reminded of you every time. You write of coming, but just now there is nothing Hke a 
necessity, why unnecessarily waste money? And again nobody gets salvation at my 
hands and really nobody will. You know the natures of all. Many a time I get tired 
and keep on being uneasy In my mind, and in the end I weep and pray God and say, 
O Lord, kindly take me away soon: Se GIRO SUL gE an 
relieve me from this mundane existence. I do not know how many times I must be 
thinking of you every day.. 

This letter is not signed by the defendant and in place of the signature the 
word ‘‘namaste’’ finds place. The contents of the letter were put to the de- 
fendant in crogs-examination. At that time it was no more e contested docu- 
ment, the defendant’s counsel having admitted it during the cross-examination 
of the plaintiff. She stated that she had feelings for Mahendra as a brother 
and not as a lover. When the. mysterious parts of the letter beginning with 
the words ‘‘The matters on which’’ and ending with the, words ‘‘such an affair’’ 
were put to her, she could not give any explanation as to what she meant. She 
denied the suggestion made on behalf of the plaintiff in these words :— . 

. “Tt ip not true that ihe reference here is to our having had sexual intercourse and 
being afraid that I might remain pregnant”. ; 
The sentence ‘‘I very much repented later on in my mind’’ was also put to her 
specifically, and her answer was ‘‘I do-not know what I repented for. I wrote 
something foolishly’’. Pressed further about the meaning of the next sentence 
after that, her answer was “ʻI cannot now understand how I came to write such 
a letter. ` I admit that this reads like a letter written by a girl to her lover. Be- 
sides the fact that my brain was not working properly I had no explanation to 
give as to how I wrote such a letter’. She also admitted that she took good 
care te see that the other members of the family, meaning, the mother-in-law 
and the sisters-in-law, did not see her writing that letter and that she wanted 
that, the letter should remain a secret to them. Being further pressed to ex- 
plain the sentence ‘‘We need not be anxious now’’, her answer was ‘‘T did not 
intend to convey that I had got my monthly period about which we were an- 
xious. I cannot say what the normal natural meaning of this letter would be”. 
She had admitted having received at least one letter from Mahendra. Though it 
‘would appear from the trend of her cross-examination that she received more 
letters than one, she stated that she did not preserve any of his letters. She 
has further admitted in crogs-examination. 

“I have not algned this letter. It must have remained to be signed by mistake, I admit 
that under the letter where the signature should be I have put the word ‘Namaste’ only. 
It is not true that I did not sign this letter because I was afraid, that H£ it got into the 
hands of any one, it might compromise me and Mahendra. Mahendra would have known 
from my handwriting that this was my letter. I had previously written one letter to him. 
That letter also I had not signed. I had only said ‘Namaste’ ”. 

_ The tenor of the letter and the defendant’s explanation or want of expla- 
nation in the witness box of those portions of the letter which very much need 
explanation would leave no manner. of doubt in any person who read that letter 
that there was something between her and Mahendra which she was interested 
to keep a secret from everybody, Eyen when given the opportunity to explain, 
if she could, those portions of the letter, she was not able to put any innocent 
meaning to her words except saying in a bland way that it was a letter from a 
sister to-a brother. The trial Court rightly discredited her testimony relating 
to her answers with respect to the contents of the letter. The letter shows a 
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correspondence between her and Mahendra which was clearly unworthy of a 
faithful wife and her pose of innocence by characterising it as between a sister 
and a brother is manifestly disingenuous. Her explanation, if any, is wholly 
unacceptable. The plaintiff naturally got suspicious of his wife and naturally 
taxed her with reference to the contents of the letter. That she had a guilty 
mind in respect of the letter is shown by the fact that she at first denied having 
written any such letter to Mahendra, a denial in which she persisted even in 
her answer to the plaint. The plaintiff’s evidence that he showed her a photo- 
static copy of that letter on May 23, 1947, and that she then admitted having 
written that letter and that she had tender feelings for Mahendra can easily 
be believed. The learned trial Judge was, therefore, justified in coming to 
the conclusion that the letter betrayed on the part of the writer ‘‘a conscious- 
ness of guilt’. But it is questionable how far the learned Judge was justified 
in observing further that the contents of the letter ‘‘are only capable of the 
interpretation that she had misbehaved with Mahendra during the absence of 
the plaintiff’. If he meant by the word ‘‘misbehaved’’ that the defendant 
had sexual intercourse with Mahendra, he may be said to have jumped to the 
conclusion which did not necessarily follow as the only conclusion from them. 
The very fact that a married girl was writing amorous letters to a man other 
than her husband was reprehensible and easily capable of furnishing good 
grounds to the husband for ting the wife’s fidelity. So far there can be 
no difficulty in assuming that the husband was fully Justified in losing temper 
with his wife and im insisting’ upon her repentance and assurance of good con- 
duct in future. But we are hot prepared to say that the contents of the letter are 
capable of only that.interpretation ‘and no other. On the other hand, the 
learned Judges of the Appeal Court were inclined to view this letter as an 
evidence merely of what is sometimes characterised as ‘‘platonic love’’ bet- 
ween two persons who by reasons of bond of matrimony are compelled to res- 
tram themselves and not to go further than merely showing love and devotion 
for each other. We are not prepared to take such a lenient, almost indulgent, 
view of the wife’s conduct as betrayed in the letter in question. We cannot 
but sympathise with the husband in taking a very serious view of the lapse 
on the wife’s part. The learned Judges of the Appeal Court have castigated 
the counsel for the plaintiff for putting those questions to the defenflant in 
cross-examination. They observe in their judgment (speaking through the 
Chief Justice) that there was no justification for the counsel for the plaintiff 
to put to the defendant those questions in cross-examination suggesting that 
she had intercourse with Mahendra as a result of which they were apprehend- 
ing futare trouble in the shape of pregnancy and illegitimate child birth. It 
is true that it was not in terms the plaintiff’s case that there had been an 
adulterous intercourse between the defendant and Mahendra. That need not 
have been so, because the Act does not recognise adultery as one of the grounds 
for divorce. But we do not agree with the appellate Court that those ques- 
tions to the defendant in cross-examination were not justifled. The plaintiff 
proposed to prove that the discovery of the incriminating letter containing 
those mysterious sentences was the occasion for the defendant to make up her 
mind to desert the plaintiff. We do not, therefore, agree with the observations 
of the appellate Court in, all that they have said,in respect of the letter in 
question. 

There can be no doubt that the letter in question made the plaintiff strongly 
suspicious of his wife’s conduct (to put it rather mild®y), and naturally he 
taxed his wife to know from her as to what she had to say about her relations 
with Mahendra. She is said to have'confemed to him that Mahendra was a 
better man than the plaintiff and that he loved her and she loved him. When 
‘matters had come to such a head, the natural yeaction of the parties would be 
that the husband would get not only depressed, as the plaintiff admitted in the 
witness box, but would in the first blush think of getting rid of such an un- 
loving, if not a faithless, wife. The natural reaction of the defendant would be 
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not to face the husband in that frame of mind. She would naturally wish to 
be out of the sight of her husband at least for some time, to gain time for 
trying, if she was so minded, to re-establish herself in her husband’s estimation 
and affection, if not love. The event of the afternoon of May 24, 1947, must 
therefore be viewed in that light. There was going to be performed the mar- 
riage of the defendant’s cousin at her father’s place of business in Jalgaon, 
though it was about five to six weeks from then. The plaintiff would make 
it out in his evidence that she left rather in a recalcitrant mood in the after- 
noon during his absence in office with all her belongings and that she had 
refused his offer of being sent in his car to station and Re. 100 for expenses. 
This conduct on the part of the wife can easily be explained as that of a 
person who had found that her love letter had been discovered by the husband. 
She would naturally try to flee away from the husband for the time being at 
least because she had not the moral courage to face him. The question js whe- 
ther her leaving her marital home on the afternoon of May 24, 1947, is only 
consistent with her having deserted her husband, in the sense that she had de- 
liberately decided permanently to forsake all relationship with her husband 
with the intention of not returning to consortium, without the consent of the 
husband and against his wishes. That is the plaintiff’s case. May that conduct 
be not consistent with the defendaut’s case that she had not any such intention, 
Le. being in desertion? The following observations of Pollock, M. B., in 
Thomas v. Thomas! may usefully be quoted in this connection (p. 199) :— 

“Desertion is not a single act complete in itself and revocable by a single act of re- 
pentance. 

The act of departure from the other spouse draws its significance from the purpose 
with which it is done, as revealed by conduct or other expressions of intention: see Char- 
ter v. Charter." A mere temporary parting is equivocal, unless and until its purpose 
and object is made plain. 

I agree with the observations of Day J„ in Wilkinson v. Wilkinson’ that desertion is 
not a specific act, but a course of conduct. As Gorell Barnes J. said in Sickert v. Sic- 
kert: ‘The party who intends bringing the cohabitation to an end, and whose con- 
duct in realtty causes tts termination, commits the act of desertion’. That conduct is not 
necessarily wiped out by a letter of invitation to the wife to return”. 

The @efendant’s further case that she had been turned out of the house by 
the husband under duress cannot be accepted because it is not corroborated 
elther by circumstances or by direct testimony. Neither her father nor her 
cousin say a word about her speaking to them on her arrival at Jalgaon that 
she had been turned out of her husband’s home. If her case that she had been 
forcibly turned out of her marital home by the husband had been made ont, 
certainly the husband would have been guilty of ‘‘constructive desertion’’ be- 
cause the test is not who left the matrimonial home first. (See Lang v. Lang®). 
If one spouse by his words and conduct compel the other spouse to Jeave the 
marital home, the former would be guilty of desertion, though it is the latter: 
who has physically separated from the other and has been made to leave the 
marital home. It should be noted that the wife did not cross-petition for divorce 
or for any other relief. Hence it is no more necessary for us to go into that 
question. It ig enough to point out that we are not prepared to rely upon the 
uneorroborated testimony of, the defendant that she had been compelled to leave 
her marital home by the threats of the plaintiff. 

The happenings of May 24, 1947, as pointed out above, are consistent with 
the plaintiff’s case of*desertion by the wife. But they are also consistent not 
with the defendant’s case as actually pleaded in her written statement, but with 
the facts and circumstances disclosed in the evidence, namely, that the defen- 
dant having been discovered in her clandestine amorous correspondence with 
her supposed paramour Mahendya, she could not face her husband or her hus- 


1 [1024] P. 194. 4 [1899] P. 278, 282. 
2 (1901) 84 L. T. 272. 5 [1955] A. O. 402, 417. 
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band’s people living in the same flat in Bombay and therefore shamefacedly 
withdrew herself and went to her parent’s place of business in Jalgaon on the 
pretext of the marriage of her cousin which was yet far off. That she was not 
expected at Jalgaon on that day in connection with the marriage is proved by 
her own admission in the witness box that ‘‘when I went to J algaon everyone 
was surprised’. As pointed out above, the burden is on the plaintiff to prove 
desertion without cause for the statutory period of four years, that is to Bay, 
that the deserting spouse must be in desertion throughout the whole period. In 
this connection the following observations of Lord Macmillan in his speech in 
the House of Lords in the case Pratt v. Pratt’ are apposite (p. 420) : 


“In my opinion what is required of a petitioner for divorce on the ground of deser- 

tion ls proof that throughout the whole course of the three years the respondent has with- 
out cause been in desertion. The deserting spouse must be shown to have persisted in 
the intenHon to desert throughout the whole period. In fulfilling its duty of determining 
whether on the evidence a case of desertion without cause has been proved the Court 
ought not, in my opinion, to leave out of account the attitude of mind of the petitioner. 
If on the facts ft appears that a petitioning husband has made it plain to his deserting 
wife that he will not recetve her back, or if he has repelled all the advances which she 
may have made towards a resumption of married life, he cannot complain that she has 
persisted without cause in her desertion”. 
It is true that the defendant did not plead that she had left her husband’s home 
in Bombay in the circumstances indicated above. She, on the other hand, plea- 
ded constructive desertion by the husband. That case, as already observed, she 
has failed to substantiate by reliable evidence. But the fact that the defendant 
has so failed does not necessarily lead to the conclusion that the plaintiff has 
succeeded in proving his case. The plaintiff must satisfy the Court that the 
defendant had been in desertion for the continuous period of four years as 
required by tho Act. If we come to the conclusion that the happenings of 
May 24, 1947, are consistent with both the conflicting theories, it is plain that 
the plaintiff has not succeeded in bringing the offence of desertion home to the 
defendant beyond all reasonable doubt. We must, therefore, examine what other 
evidence there is in support of the plaintiff’s case and in corroboration of his 
evidence in Court. 

The next event of importance in this narrative is the plaintiff’s solfcitor’s 
letter of July 15, 1947, addressed to the defendant, care of her father at Jalgaon. 
The defendant’s cousin’s marriage was performed towards the end of June and 
she could have come back to her husband’s place soon thereafter. Her evidonce 
is that afler the marriage had been performed she was making preparations to 
go back to Bombay but her father detained her and asked her to await a letter 
. from the plaintiff. The defendant instead of getting an invitation from the 
plaintiff to come back to the marital home received the solicitor’s letter afore- 
said, which, to say the least, was not calculated to bring the partios nearer. 
'The letter is in these terms :— 

“Madam, 

Under instructions from our client Bipin Chandra J. Shah we have to address you 
as under:— 

That you were married to our client in or about April 1942 at Patan. Since the 
marriage you and our client liwed together mostly in Bombay and son by name Kirt was 
born on or about the 10th day of September 1944. 

Our client states that he left for Europe in January last and returned by the end 
of May last. After our clients return, our client learnt that during our client’s absence 
from India you developed intimacy with one Mahendra and you failed to give any satis- 
factory reply when questioned about the same and left for your parents under the pre- 
text of attending to the marriage ceremony of your cousin. You have also taken the 
minor with you and since then you are residing with, your father to evade any satisfac- 
tory explanation. 


1 [1939] A. C. 417. 
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Our cHent states that under the events that have happened, our client has become 
entitled to obtain a divorce and our client does not desire to keep you any longer under 
his care and protection. Our client desires the minor to be kept by him and we are in- 


to bring the minor to him. Our client further states that in any 
event it will be in the interest of the minor that he should stay with ow client. Ow 
client has made this inquiry about the minor to avoid any unpleasantness when our 
client’s agent comes to receive the minor”, 
The Tetter is remarkable in some respects, apart from antedating the birth of the 
son Kirit by a year. The letter does not in terms allege that the defendant was 
in desertion, apart from mentioning the fact that she had left against the plain- 
tiff’s wishes or that she had done so with the intention of permanently abandon- 
ing her marital duties. Qn the other hand, it alleges that ‘‘ You are residing with 
your father to avoid any satisfactory explanation”. The most important part 
of the letter is to the effect that the plaintiff had ‘‘become entitled to obtain 
a divorce” and that he ‘‘does not desire to keep you any longer under his care 
and protection’’. Thus if the solicitor’s letter is any indication of the working 
of the mind of the plaintiff, it makes it clear that at that time the plaintiff did 
not believe that the defendant had been in desertion and that the plaintiff had 
positively come to the determination that he was no longer prepared to affirm 
the marriage relationship. As already indicated, one of the essential condi- 
tions for success in a suit for divorce grounded upon desertion is that the 
deserted spouse should have been willing to fulfil his or her part of the mari- 
tal duties. The statement of the law in para. 457 at p. 244 of Halsbury’s Laws 
of England (8rd edn., Vol. XII) may be usefully quoted: 

“The burden is on the petitioner to show that desertion without cause subsisted 
throughout the statutory period. The deserting spouse must be shown to have persisted 
in the intention to desert throughout the whole of the three-year period. It has been 
said that a petitioner should be able honestly to say that he or she was all along willing 
to fulfil the dutles of the marriage, and that the desertion was against his or her will, and 
continued throughout the statutory period without his or her consent; bui in practice it 
is accepted that once desertion has been started by the fault of the deserting spouse, it 
ts no longer necessary for the deserted spouse to show that during the three years pre- 
ceding the petition he or she actually wanted the other spouse to come back, for the in- 
tention to desert is presumed to continue. That presumption may, however, be rebutt- 
ed”. l 

Applying those observations to the facts of the present case, can the plain- 
tiff honestly say that he was all along willing to fulfil the duties of the mar- 
riage and that the defendant’s desertion, if any, continued throughout the 
statutory period without his consent. The letter, exh. A, is an emphatic no. 
In the first place, even the plaintiff in that letter did not allege any deser- 
tion and, secondly, he was not prepared to receive her back to the matrimo- 
nial home. Realising his difficulty when cross-examined as to the contents 
of that letter, he wished the Court to believe that at the time the letter was 
written in his presence he was ‘‘in a confused state of mind” and did not 
remember exactly whether he noticed the sentence that he did not desire to 
keep his wife any longer. Pressed further in cross-examination, he was very 
emphatic in his answer and stated :— 

“It is not true that by the date of this letter I had made ‘up my mind not to take her 
back. It was my hope that the letter might induce her parents to find out what had 
happened, and they would persuade her to come back. I am stil in a confused state of 
mind that despite my repeated attempta my wife puts me aff”. 

In our opinion, the contents of the letter could not thus be explained away 
by the plaintiff in the witneas box. On the other hand, it shows that about 
seven weeks after the wife’s departure for her father’s’ place the plaintiff had 
at least for the time being convinced himself that the defendant was no more 
a suitable person to live with. That, as found by us, he was justified - ‘in this 
attitude by the reprehensible conduct of his wife during his absence is beside 
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the point. This letter has an importance of its own only in so far as it 
does not corroborate the plaintiff’s version that the defendant was in deker- 
tion and that the plaintiff was all along anxious to induce her to come back to 
him. This letter is more consistent with the supposition thgt the husband 
was very angry with her on account of her conduct as betrayed by the letter, 
exh. E and that the wife left her husband’s place in shame not having the 
courage to face him after that discovery. But that will not render her in 
the eye of the law a deserter, as observed by Pollock, M. R., in Bowron v. 
Bowron! partly quoting from Lord Gorell as follows :— 

“In most cases of desertion the guilty party actually leaves the other, but it is not 
always or necessarily the guilty party who leaves the matrimonial home. In my opinion, 
the party who intends bringing the cohabitation to an end, and whose conduct in reality 
causes its termination, commits the act of desertion: See also Graves v. Graves’; Pulford 
v. Pulford*; and Jackson v. Jackson‘, where Sir Henry Duke P. explains the same doc- 
trine. You must look at the conduct of the spouses and ascertain their real intention”. 

It is true that once it is found that one of the spouses has been in deser- 
tion, the presumption is that the desertion has continued and that it is not 
necessary for the deserted spouse actually to take steps to bring the deserting 
spouse back to the matrimonial home. So far we do not find any convincing 
evidence in proof of the alleged desertion by the wife and naturally there- 
fore the presumption of continued desertion cannot arise. 

But it is not necessary that at the time the wife left her husband’s home 
she should have at the same time the animus deserends. Let us, therefore, ex- 
amine the question whether the defendant in this case, even if she had’ no 
such intention at the time she left Bombay, subsequently decided to put an 
end to the matrimonial tie. This is in consonance with the latest pronounce- 
ment of the Judicial Committee of the Privy Council in the case of Leng v. 
Lang® in an appeal from the decision of the High Court of Australia, to 
the following effect :— 

“Both in England and in Australia, to establish desertion two things must be proved: 
first, certain outward and vimble conduct—the ‘factum’ of desertion; secondly, the ‘antmus 
deserendi’—the intention underlying this conduct to bring the matrimonial union to 
an end. 

In ordinary desertion the fectum is simple: it is the act of the abscondingeparty in 
leaving the matrimonial home. The contest In such a case will be almost entirely as to 
the ‘animus’. Was the intention of the party leaving the home to break it up for good, 
or something short of, or different from that?” 

In this connection the episode of November 1947 when the plaintiff’s mother 
came from Patan to Bombay is relevant. It appears to be common ground 
now, that the defendant had agreed to come back to Bombay along with the 
plaintiff’s mother or after a few days. But on this information being given 
to the plaintiff he countermanded any such steps on the wife’s part by send- 
in the telegram, exh. B, aforesaid and the plaintiff’s father’s letter dated 
November 15, 1947. We are keeping out of consideration for the present the 
letter, exh. C, dated November 13, 1947, which is not admitted to have been 
received either by the defendant or her father. The telegram is in peremptory 
terms: ‘‘Must not send Prabha.’’ The letter of November 15, 1947, by the 
plaintiff’s father to the defendant’s father is equally peremptory. It says 
‘(Tt ig absolutely necessary that you should obtain the consent of Chi. Bipin- 
chandra before sending Chi. Prabhavati.’’ The telegram and the letter which 
is a supplement to the telegram, as found by the Courts below, completely 
negative the plaintiff’s statement in Court that he was all along ready and 
willing to receive the defendant back to his home. The letter of November 
18, 1947, exh. C, which the plaintiff claims to have written to his father-in-law 
in explanation of the telegram and is a prelude to it is altogether. out of tune 
. 1 [1925] P. 187, 192, 4 [1024] P. 19. 

2 864] 3 Sw. & Tr. 350. 5 [1055] A. C. 402, 417. 

3 Tien P. 18. 


1956. ] BIPINCHANDRA JAISINGBHAI 0. PRABHAVATI (8.C.)—Sinha J. 337 


with the tenor of the letter and the telegram referred to above. The receipt 
of this letter has been denied by the defendant and her father. In Court 
this letter has been described as a fake in the sense that it was an after- 
thought and w&s written with a view to the legal position and particularly 
with a view to getting rid of the effect of the solicitor’s letter of July 15, 
which the plaintiff found it hard to explain away in the witness box. Naither 
the trial Court, which was entirely in favour of the plaintiff and which had 
accepted the letter as genuine, nor the appellate Court, which was entirely 
in favour of the defendant, has placed implicit faith in the bona fides of this 
letter. The lower appellate Court is rather ironical about it, observing ‘‘This 
letter as it were stands in isolated glory. There is no other letter. There 
is no other conduct of the plaintiff which is consistent with this letter.’’ 
Without going into the controversy as to the genuineness or bona fides of this 
letter, it can be said that the plaintiff’s attitude, as disclosed theres, was 
that he was prepared to take her back into the matrimonial home provided 
she wrote a letter to him expressing real repentance and confession of mis- 
take. This attitude of the plaintiff cannot be said to be unreasonable in the 
circumstances of the case. He was more sinned against than sinning at the 
‘beginning of the controversy between the husband and the wife. 

This brings us to a consideration of the three attempts alleged by the plain- 
tiff to have been made by him to induce his wife to return to the matrimonial 
home when he made two’ journeys to Patan in 1948 and the third Journey in 
April-May 1949 ‘to Jalgaon. These three visits are not denied by the de- 
fendant. The only difference between the parties is as to the purpose of the 
visit and the substance of the talk between them. That the plaintiff’s attach- 
ment for the defendant had not completely dried up is proved by the fact 
that when he came to know that she had been suffering from typhoid he went 
to Patan to see her. On this occasion which was the second visit the plain- 
tiff does not say that he proposed to her to come back and that she refused 
to do so. He only says that she did not express any desire to come back. 
That may be explained as being due to diffidence on her part. But in res- 
pect of the first and the third visits the plaintiff states that on both those 
Occasions he wanted her to come back but she refused. On the other hand, 
the def€ndant’s version is that the purpose of his visit was only to take | 
away the child and not to take her back to his home. It is also the plaintiff’s 4 
complaint that the defendant never wrote any letter to him offering to come { 
back. The wife’s answer is that she did write a few letters before the solici- 
tor's letter was received by the father and that thereafter under her father’s 
advice she did not write any more to the plaintiff. In this connection it be- 
comes necessary to examine the evidence of her cousin Babulal and her father 
Popatlal. Her cousin, Babulal, who was a member of her father’s joint family, 
deposes that on receipt of the letter, exb. A, a fortnight later he and his father 
since deceased, ‘came to Bombay and saw the plaintiff. They expostula 
with him and pleaded the defendant’s cause and asked the plaintiff to forg 
and forget and to take her back. The plaintiff’s answer was that he di 
wish to keep his wife. The defendant’s father’s evidence is to the eff 
after receipt of the letter, exh. A, he came to Bombay and saw the plr 
father at his residence and. protested to him that é‘a false notice y 
given to us.” The plaintiff’s father is said to have replied that th 
settle the matters amicably.’ He also deposes as to his bro 
brother’s son having one to the plaintiff. He further states 
his wife and the defendant went to Patan and saw the plainti 
in consultation with her made arrangements to send her back 
before that could be done, the telegram, exh. B, and the le 
received and consequently he geve up the idea of sendin 
Bombay without straightening matters. Both these wi 
the defendant further deposed to the defendant havi 
and stayed’ with the plaintiff’s family, particularly / 
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along with the boy. The evidence of these two witnesses on behalf of the de- 
fendant is ample corroboration of the đefendant’s case and the evidence 
in Court that she has all along been ready and wiling to go back to the 
matrimonial home. The learned trial Judge has not noticed thts evidence and 
we have not the advantage of his comment on this corroborative evidence. 
This body of evidence is in consonance with the natural course of events. 
The plaintiff himself stated in the witness box that he had sent the solicitor ’s 
letter by way of a shock treatment to the defendant’s family so that they 
might persuade his wife to come back to his matrimonial home. The sub- 
sequent telegram and letters (assuming that both the letters of November 
13 and November 15, had been posted in the usual course and received by 
the addressees) would give a shock to the family. Naturally, thereafter, the 
members of the family would be up and doing to see that a reconciliation is 
brought about between the husband and the wife. Hence the visits of the de- 
fendant’s uncle and the father would be a natural conduct after they had 
been apprised of the rupture between them. ‘We, therefore, do not see any 
sufficient reasons for brushing aside all that oral evidence which has been 
believed by the lower appellate Court and had not in terms been disbelieved 
by the trial Court. This part of the case on behalf of the defendant and her - 
evidence is corroborated by the evidence of the defendant’s relatives afore- 
said. It cannot be seriously argued that that evidence should be disbelieved, 
because the witnesses happened to be the defendant’s relatives. They were 
naturally the parties most interested in bringing about a reconciliation. They 
were anxious not only for the welfare of the defendant but were also in- 
terested in the good name of the family and the community as is only natural 
in. families like these which have not been so urbanised as to completely ignore 
the feelings of the community. They would, therefore, be the persons most 
anxious in the interests of all the parties concerned to make efforts to bring 
the husband and the wife together and to put an end to a controversy which 
they considered to be derogatory to the good name and prestige of the families 
concerned. The plaintiff’s evidence, on the other hand, on this part of the 
case is uncorroborated. Indeed his evidence stands uncorroborated in many 
parts of his case atid the letters already discussed run counter to the tenor 
of his evidence in Court. We, therefore, feel inclined to accept the defendant’s 
case that. after her leaving her husband’s home and after the performance of 
her cousin’s marriage she was ready and ‘willing to go back to her husband. 
It follows from what we have said so far that the wife was not in desertion 
though she left her husband’s home without any fault on the part of the 
plaintiff which could justify her action in leaving him, and that after the 
lapse of a few months’ stay at her father’s place she was willing to go back 
to her matrimonial home. 

This conclusion is further supported by the fact that between 1948 and 1951 
the defendant stayed with her mother-in-law at Patan whenever she was there, 
sometimes for months; at other times for weeks. This conduct is wholly in- 
consistent with the plaintiff’s caso that the defendant was in. desertion during 
the four years that sbe was out of:her matrimonial home. It is more consist- 
' ert with the.defendant’s attempts to get herself re-established in her hus- 
> band’s home after the rupture in May 1947 as aforesaid. It is also in evi- 
. dence that at the suggestion of her mother-in-law the defendant sent her three 
= year old son to Bombay so that he might induce his father to send- for the 

mother. The boy stayed in Bombay for about twenty days and then was’ 
` brought back to Patan by his father ashe (the boy) was unwilling to stay 
there without the mother. This was in August-September 1948 when the de- 
fendant deposes to having questioned her husband why she has not been called 
back and the husband’s answer was evasive. „Whether or not this statement 
f the defendant is true, there can be no doubt that the defendant would not 

ave allowed her little boy of about three years of age to be sent alone to 
kii except in the hope that he might be instrumental in bringing about 
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a reconciliation between the father and the mother. The defendant has de- 
posed to the several efforts made by her mother-in-law and her father- 
in-law to intercede on her behalf with the plaintiff but without any result. 
Theré is no explanation why the plaintiff could not examine his father and 
mother in corroboration of his case of continuous desertion for the statutory 
period by the defendant. Their evidence would have been as valuable, if not 
more, as that of the defendant’s father and cousin as discussed above. Thus 
it is not a case where evidence was not available in corroboration of the plain- 
tiff’s case. As the plaintiff’s evidence on many important aspects of the case 
has remained uncorroborated by evidence which could be available to him, 
we must hold that the evidence given by the plaintiff falls short of proving 
his case of desertion by his wife. Though we do not find that the essential 
ingredients of desertion have been proved by the plaintiff, there cannot be the 
Jeast doubt that ıt was the defendant who had by her objectionable sonduct 
brought about a rupture in the matrimouial home and caused the plaintiff to 
become so cold to her after she left him. 

In view of our finding that the plaintiff has failed to prove his case of de- 
sertion by the defendant, it is not necessary to go into the question of animus 
revertend: on which considerable argument with reference to case-law was 
addressed to us on both sides. For the aforesaid reasons we agree with the 
Appellate Bench of the High Court in the conclusion at which they had ar- 
rived, though not exactly for the same reasons. The appeal is, accordingly, 
dismissed. But as the trouble started on account of the defendant’s conduct, 
though she is successful in this Court, we direct that each party must hear 
its own costs throughout. Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Gokhale. 
PRATAPSINHJI NARASINHJI v. THE STATE OF BOMBAY.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 51, 56— 

Whether expression “Government” in s. 51 means only the Government of State of 
BomB8ay—Power vested in Collector under s. 56, ambit of—Manager whether can 
ascertain whether in fact there is debt or liability enforceable against estate. 

The expression “claims of the Government” in s. 51 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, includes all claims which may be made by State Govern- 
ments or by the Central Government of India. The expression “Government” in this 
‘section does not mean only the Government of the State of Bombay. 

The power vested in the Collector under s. 56 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, to sanction the scheme includes the power to ascertain 
whether the debts and Habilities included in the scheme and finally determined by the 
manager have been properly included. The power also includes authority to ascer- 
tain whether there are any other debts which could lawfully have been inchided in 
the scheme, and if for any reason the scheme framed by the manager suffers from 
infirmity in including debts, which the Collector is of the view are not duly proved, 
or in failing to include debts which ought to have been included, the Collector has 
power under s. 56 to set aside the scheme. sh 

Ginwalla v. Bombay State; referred to. 

Under the Bombay Tenancy and Agricultural Lands Act, 1948, tt is the manager 
who has to inquire info the history and merits of every claim received and to deter- 
mine the amount of the debt or extent of liability. Implicit in that power is the 
power to ascertain whether in fact there is a debt or lability which is enforceable 
against the estate. 

One Pratapsinhji (petitioner)* was the Durbar of Patdi Estate in the 
Ahmedabad district. The petitioner was the holder of 17 villages in Viramgam 


“Decided, January 14/15 1957. Special } (1958) 55 Bom. L. R. 907. 
Civil Application No. 2418 of 1956, 
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taluka of the Ahmedabad district. By virtue of a resolution of the Govern- 
ment of Bombay dated December 11, 1908, these 17 villages were to be treated 


as an impartible and inalienable estate. Besides these 17 villages, the peti-~ 


tioner was formerly the Ruling Chief of a jurisdictional estate consisting of 
7 villages situated in the territories of Kathiuwad. On January 22, 1948, the 
petitioner entered into a covenant whereby his jurisdictional estate of the 7 
Villages was handed over to the new State of Saurashtra, with effect from some 
date in March 1948. The predecessors of the petitioner and the petitioner 
himself had purchased various immovable properties at Patdi, Viramgam, 
Ahmedabad and Mount Abu. In respéct of these immoveable properties, on 
January 1, 1949, and August 12, 1949, two agreements were entered into between 
the State of Saurashtra and the petitioner, whereby the petitioner agreed to 
pay Rs. 12,00,000 to the State of Saurashtra as the share of that State in these 
immovable properties. 


By the Absorption of Enclaves Order, 1950, 2 out of the 17 vilages in 
Ahmedabad district were included in the State of Saurashtra/ and the remain- 
ing 15 villages continued to be in the State of Bombay and were known as 
Patdi Estate. On May 14, 1951, the Government of Bombay issued a notifl- 
cation under s. 44 of the Bombay Tenancy and Agricultural Lands Act, 1948, 
announcing ita intention to assume management of the villages in the Patdi 
Estate and under s. 45 the estate vested in the Government. The Govern- 
ment of Bombay appointed the Mamlatdar, Viramgam taluka, to be the 
manager of the estate. In August 1951, the then manager of the estate pub- 
lished: a notification in the Gazette under s. 49 of the Bombay Tenancy and 
Agricultural Lands Act, calling upon all persons having any claims against 
the sgaid estate to notify the same to him within two months. By a letter 
dated March 8, 1953, the State of Saurashtra lodged with the manager its 
claim for Rs. 11,75,000 being the balance of the above-mentioned sum of Rs. 
12,00,000. The manager. prepared a scheme for liquidation of the debts due 
by the estate and in July 1956, the Collector of Ahmedabad called upon the 
petitioner to submit his reply to the claim of the State of Saurashtra. Before 
submitting his reply on merits of the claim presented by the State of Saurash- 
tra, the petitioner filed the present application under art. 226 of tha Consti- 
tution of India against the State of Bombay, the Collector of Ahmedabad, the 
manager of the estate and the State of Saurashtra praying that the proceed- 
ings relating to the claim of the State of Saurashtra may be quashed and 
also praying for an order against the’ Collector preventing him from enter- 


taining and proceeding with the investigation of the claim of the State of 
Saurashtra. 
The application was heard. 


J. C. Bhati, with Chimanlal Shah & Co.. for the petitioner. 
M. P. Amin, Advocate General, with R. L. Dalal, instructed by [ttle & Co., 
for the. respondents. 


Span J. The petitioner is the holder of 17. villages which are collectively 
known as. the ‘‘Patdi Estate’’. Some of these villages are situated in the 
Viramgaum Taluka of the Ahmedabad District. The petitioner claims to 
hold the estate by virtue of a resolution dated December 11, 1908, passed by 
the Government of Bombay. On May 14, 1951. the Goyernment of Bombay is- 
sued a notification under s. 44 of the Bombay Tenancy and Agricultural Lands 
Act, 1948, assuming management of the Patdi Estate. By the operation of 
s. 45 of that Act the estate vested in the State Government. The Govern- 
ment of Bombay appointed the Mamlatdar, Viramgaum Taluka, to be the 
manager of the estate. In the month of August 195], the manager published 


: - in the official gazette a notice calling upon all persons having claims against 


the estate to notify the same in writing to the manager. Pursuant to that noti- 
‘fieation several claims were lodged with the manager. Even though the 
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claims were required to be lodged within two months from the date of the 
publication, it appears that a claim of the Saurashtra State was lodged on 
March 3, 1953, by a letter No. PD/INV-29(1) addressed to the manager. 
The claim of the Saurashtra State was for Rs. 11,75,000 against the Patdi 
Darbar, and it was requested by the letter that the claim may be considered 
in the liquidation scheme prepared by the manager for Government sanction 
and payment may be made accordingly. It was stated in the letter that an 
agreement was arrived at between the Saurashtra Government and the Darbar 
Saheb of Patdi in regard to his private property consequent upon the integra- 
tion of the Patdi Estate with the State of Saurashtra and in accordance with 
that agreement, the State Government of Saurashtra had agreed to considet the 
Patdi villages lying in the Bombay State as Talukdari villages and the Darbar 
Saheb had agreed to pay Rs. 12 lakhs to the State of Saurashtra in respect 
of the share of the Saurashtra State in these villages as also in other im- 
moveable properties of the Patdi Estate situate in Bombay, and that the Darbar 
Soheb had paid Rs. 25,000 towards the amount due by him and had failed 
and neglected to pay the balance though repeatedly admitting liability for 
the same. ' 

It appears that the manager considered this claim of the Saurashtra State to- 
gether with the other claims made before him and prepared on March 12, 1958, 
a scheme under s. 54 of the Act which included the claim of the Saurashtra 
Government for Rs. 11,75,000. The manager prepared a scheme and submitted 
the same to the Colector of Ahmedabad for his sanction. The Collector by 
letter dated July 18, 1956, informed the Darbar Saheb that July 31, 1956, 
was fixed as the date for hearing the claim of the Saurashtra Government 
against the Patdi Estate and he requested the Durbar Saheb to appear 
with the necessary documents. On July 31, 1956, the Darbar Saheb—whom I 
will hereafter refer to as the petitioner—appeared before the Collector and 
raised a preliminary objection against the maintainability of the claim of the 
Saurashtra Government. The petitioner says that he contended that the Col- 
lector had no jurisdiction to entertain and proceed to investigate the claim 
of the Saurashtra Government and that the same ‘was hopelesaly out of time’ 
and was accordingly not entertainable. The petitioner further says that the 
Collecter disregarded the contentions raised by him and directed him 
to file his reply to the claim of the Saurashtra Government on or before 
August 20, 1956. It appears that the reply of the petitioner was not filed 
on or before August 20, 1956, but the proceedings could not be continued 
before the. Collector on account of local disturbances in Ahmedabad. The 
petitioner then applied by this application for a writ in the nature of certio- 
rari or other writ or direction under art. 226 of the Constitution against the 
State of Bombay, the Collector of Ahmedabad aud the manager, Patdi Estate, 
valling for the records of the case and after making inquiries and looking into 
the same and going into the question of legality thereof to quash the pro- 
ceedings commenced by the Collector in connection with that claim and to set 
aside the directions given by the State of Bombay to the Collector of Ahmod- 
abad to entertain the claim and to quash the report of the manager proposing 
the inclusion of the claim of the State of Saurashtra in the liqnidation scheme. 

The application has been resisted on behalf of the State of Bombay, the 
Collector of Ahmedabad and the manager. 

Before dealing with the contentions which have been advanced in support of 
the petitian, we may fefer to certain relevant provisions of the Bombay Tenancy 
and Agricultural Lands Act. By a. 44 of the Act the State Government is autho- 
rised, notwithstanding any law for the time being in’ force, usage or custom 
or the terms of contract or grant, when it is sat’sfled that on account of neglect 
by a landholder or for other causes the cultivation of his estate has seriously 
suffered, or when it appears to the State Government that it is necessary for 
the purpose of ensuring the full and efficient use of land for agriculture to 
assume management of any landholder’s estate, to issue a notification announce- 
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ing that intention. Section 44 makes such notification conclusive. On the pub- 
lication of the notification the estate is by operation of s. 45 yested ih the State 
Government, and continues to remain vested so long as the management enures. 
Section 46 of the Act provides that on the issue of a notification, certain con- 
sequences shall ensue. Proceedings pending in the civil Courts in respect of 
debts and liabilities enforceable against the estate are stayed and the operation 
of all processes, executions and attachments in force for or ‘in. respect of such 
debts and liabilities are suspended. So long as the management continues, no 
fresh proceedings, processes, executions or attachments can be instituted in 
or issued, enforced or executed by any civil Court in respect of any debts and 
liabilities; and the holder of the estate is rendered incompetent to enter into 
any ‘contract or to mortgage, charge, lease or alievate the ‘property under 
management or any part thereof, or to grant valid receipts for rents and 
profits rising or accruing therefrom. By sub. (4) of s. 46 the manager alone 
4s competent to mortgage, charge; lease or. alienate the estate or any part there- 
of. By section 47 certain powers are conferred upon the manager and by s. 48 
the manager is authorised to pay the.costs of .management and to ‘pay the 
Government revenue and all debts and liabilities due or incurred to the Gov- 
ernment in respect of the property under management, and’.also to ‘pay the 
rent, if any, due to any superior holder in respect of the .cstate and to make 
periodical allowances as the Collector may from time to time fix. Section 49 
confers upon the manager the power to publish in the Official Gazette.a notice 
calling upon all persons having claims. against the estate under management 
to notify the same in writing ‘to the nianager within two months from the 
date of -the publication. Section 50 prescribes the manner in which claims 
are to be preferred by claimants against the estate. Section 51 provides : 
“Every such claim other than the claim of the Government not informed to the 
Manager within tho time and in the manner required by such notice shall, except as 
provided hereinafter, be deemed for all purposes and on all occasiéns, whether 
the continuance of the management or afterwards, to have been duly discharged:” 
By the proviso to that section the manager is authorised to extend the time 
for lodging a claim by two ‘months in certain eventualities. Section 52 
authorises the manager to determine the debts and liabilities after holding an 
inquiry into the history and merits of every claim received under s. 5%. Sec- 
tion 53 authorises the manager ‘to rank debts and liabilities’ and to fix the 
interest to be paid thereon. Section 54 provides for the preparation of a 
scheme for liquidation: of the debts and liabilities which have been finally 
determined by the manager, and s. 55 provides for certain additional provi- 
sions which may be’ made in the scheme. Under s. 46 the Collector is autho- 
rised to sanction the liquidation scheme and to notify the sanction in the 
manner prescribed by the State Government. On the publication of the 
scheme, all proceedings, processes, executions and attachments. stayed 
or suspended under s. 46 are for ever barred and every debt or liability due 
or owing to any person which was provable before the manager is extinguish- 
ed and the creditors may receive under the liquidation scheme only 
those amounts which are awarded to them under the scheme in respect of the 
debt or liability. These provisions evidently operate seriously to restrict the 
right to property of holders of estates and their creditors and may prima 
facie be regarded as inconsistent with the guarantee of right to property con- 
ferred by art. 81 of the Constitution, but by art. 81B and the Ninth Sche- 
dule to the Constitution the provisions of this Act are «expressly saved from 


the provision of s. 51 it may be regarded as discharged. But a. 51 expressly 
excludes the claims of the Government even though they are not preferred 
within the time prescribed and in the manner provided by s. 50. 
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Before Mr. Justice Shah and Mr. Justice Gokhale. 


M/S. STEELAGE INDUSTRIES LTD. v. THE STATE OF BOMBAY. 

Bombay Sales Tax Act (Bom. V of 1946), Secs. 5, 6, 2(c), (g) (bh), (j)—Assessees regis- 
tered dealers tarrying on business of manufacturing and selling steel furniture—Sale 
of motor cars not part of their business—Assessees purchasing motor car for use of 
their managing director and selling it after use at small profit—Whether price recei- 
ved on sale could be included tn taxable turnover of assessee—Casual sale by dealer 
having no connection with business for which dealer registered whether could be 
included in taxable turnover and price tared—Whether casual sale of item of assets 
of assessee makes it a sale in course of business of assessec. 


Under s. 5 read with s. 2(c) and (3) of the Bombay Sales Tax Act, 1948, only 
those transactions which were carried out in the course of the business of the dealer 
are liable to be taxed under the Act. 

A transaction of sale of goods by a dealer if it has no connection with the business 
carried on by him cannot be regarded a sale lable to tax and the price received at 
such sale is not liable to be included in the taxable turnover. If the sale is a casual 
sale having no connection with the business for which the dealer is registered or is 
liable to be registered, the sale price will not be included in the taxable turnover, 
nor will the price be taxed. 

In order that a transaction may be regarded as part of a business, the test of volume 
and the degree of frequency of similar transactions must be fulfilled. A casual sale 
of an item of the assets of the assessee does not make it a sale in the course of the 
business of the assessee. 

The agsessees, who were registered as dealers under the Bombay Sales Tax Act, 
1946, were carrying on the business of manufacturing and selling steel furniture. Sale 
af-motor cars, new or second-hand, was not a part of their business, and in their appli- 
cation for registration as dealers, sales in motor cars was not mentioned as one of 
the lines in which they were dealing or intended to deal In 1948 the assessees pur- 
chased a motor car for the use of their managing director and paid sales tax on this 
purchase. In 1951 this motor car was sold at a small profit. On the question whether 
the price received on sale of the motor car could be included im the taxable turnover 
of the assessees:— 

Held, that under the Bombay Sales Tax Act a dealer was liable to pay sales tax 
only*in respect of sales effected by him in the course of his business, and 

that as the sale of the motor car purchased by the asseasee for the use of thelr 
managing director was not a sale in the course of their business, the assessees were not 
liable to pay sales tax in respect of the re-sale of the car. 


The facts appear in the judgment. 


N. A. Palkhwala, with 8. P. Mehta, for the applicant. 
P. N. Bhagwati, with Iatile & Company, for the State. 


SHAH J. Messrs. Steelage Industries, Ltd., whom we will refer to as ‘‘the 
assessees’’, are registered dealers under the Bombay Sales Tax Act, 1946, and 
also under the Bombay Sales Tax Act, 1953. The asseasees carry on. the 
business of manufacturing and selling steel furniture. In the application sub- 
mitted by the asseasees for registration as dealers, sale of motor cars was not 
mentioned as one of the lines in which they were dealing or intended to deal. 
On July 15, 1948, the asseasees purchased a new motor car and paid Rs. 604 
as sales tax. The motor car was purchased for the use of the manag- 
ing director of the aMsessees. This motor car was subsequently sold by the 
assessees on December 14, 1951, at a small profit, The Sales Tax Officer, 
Bombay, included the sale price of the motor car in the assessment of the 
assessees for the period between April 1, 1951, and October 31, 1952, as part 
of the taxable turnover and subjegted the price to sales tax. Against that order 
an appeal was preferred to the Assistant Collector and that order was con- 


*Deoided, January 17, 1967. Civil Refer- President, Sales Tax Tribunal, in AppHoatian 
ence No. 26 of 1956, made by K. O. Sen, No. 5 of 1956, 


348 THE BOMBAY LAW REPORTER. fvor. 13 
firmed in appeal. An application in revision was filed by the asseasees before 
the Sales Tax Tribunal at Bombay. The Sales Tax Tribunal held that the 
motor car having been purchased for the use of the managing director of the 
asseasees and the cost of its purchase and the proceeds of its sale having been 
debited and credited in the assessees’ books of account, and the motor car 
having been actually shown as part of the assets of the asseasees, the price 
was liable to, be included in the taxable turnover and subjected to payment of 
sales tax. An application was submitted to the Sales Tax Tribunal for refer- 
ring three questions to this Court under s. 23 cf the Bombay Sales Tax Act, 
1946. The Tribunal by their judgment, dated August 20, 1956, have referred 
the following question to this Court : 

“Whether the applicants (assemsees) are liable to pay sales tax in respect of the re- 
sale of the car purchased by them for the use of their Managing Director after it had 
been used by the said officer for more than 3 years.” 

Tt is undisputed that the assessees deal only in steel furniture. Sale of 
motor cars, new or second-hand, is not a part of their business. It is also 
‘undisputed that the sale of the motor-car was a casual transaction of a part 
of thcir assets. The question which falls to be determined in this reference 
is whether the price received for the motor car can be included in the taxable 
turnover of the agsessees. 

The expression ‘‘dealer’’ ig defined by s. 2(c) of the Bombay Sales Tax Act, 
1946, in so far as it is material, as 

“any person who carries on the business of selling or supplying goods in the Province 
of Bombay, whether for commission, remuneration or otherwise...” 

The expression ‘‘sale’’ is defined by s. 2(g), as 

“,..any transfer of property in goods for cash or deferred payment or other valuable 
consideration,...” 
and the expression ‘‘sale price’’ is defined by s. 2(A) as 

“the amount payable to a dealer as valuable consideration for—(i) the sale or supply of 
any goods, less any sum allowed as cash discount according to trade practice,...” 

Section 6 of the Act, which is the charging section, renders every dealer, whose 
gross turnover exceeds the amount specified, in the year immediately preced- 
ing the commencement of the Act, liable to pay sales tax under theeAct, and 
g. 6 provides for the levy and the rates of general and special taxes on the 

taxable turnover of the dealer. The expression ‘‘turnover’’ is defined in s. 
2(j) as 

“the aggregate of the amounts of sale prices received and receivable by a dealer in 
respect of sale or supply of goods—effected or made during a given period;.. ” 

Tt is evident from the terms of ss. 5 and 6 that the liability to pay sales tax is 
of a dealer whose gross turnover exceeds the amount specified and the rate of 
tax is computed on the ‘‘taxable turnover’’ of the dealer. That the agsessees 
in the present case are dealers cannot be disputed. They have applied for re- 
gistration and are in fact registered as dealers. But the sale of the motor car 
purchased by them initially for use by their managing director was not a 

‘sale in the course of their business. A ‘‘dealer’’ being defined as a person who 
carries on the business of selling or supplying goods and the obligation to 
pay sales tax being imposed upon a dealer, in our judgment, a dealer is’ liable 
to pay tax only in respect of sales effected by him in the course of his business. 

We are unable to agree with the view of the Sales Tax Tribunal, which was 
sought to be supported before us by Mr. Bhagwati ow behalf of the State of 
Bombay, that any transaction of sale of goods by a dealer, even if it has no 
connection with the business carried on by him. mnst be regarded as a sale 
lable to tax, and the price received at such sale is liable to be included in the 
taxable turnover. If the sale is a casual gale having no connection with the 
business for which the dealer is registered dr is liable to be registered, in our 
view, the sale price will not be included in the taxable turnover, nor will the 
price be taxed. It is true that the charging section ‘renders every dealer 
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liable to pay tax whose grogs turnover exceeds the amount specified therein, 
and the expression ‘‘turnover’’ means the aggregate amounts of prices re- 
ceived in respect of sale or supply of goods. Dut, reading s. 5 with s. 2, els. 
(c) and (j), we have no doubt that the Legislature intended that only those 
transactions, which were carried out in the course of the business of the dealer, 
are liable to be taxed under the Bombay Sales Tax Act, 1946. 

Mr. Bhagwati contended that in any event the transaction of sale of the 
motor car by the asseaseeg even as a second-hand motor car must be regarded 
as carried out in the course of their business and liable to payment of tax. We 
are unable to accept that contention. It has not beeu found by the Tribunal 
that the sale of the motor car was a part of the business activity of the asses- 
sees. It is true that they have found that the motor car was a part of the 
assets of the assessees; but a transaction of sale of a part of the assets is not 
necessarily a gale in the course of the business of the agsessees. In order that 
a transaction may be regarded as part of a business, the test of volume and the 
degree of frequency of similar transactions must be fulfilled. A casual gale 
of an item of the assets of the assessee does not make it a sale in the course of 
the business of the assessee. We are, therefore, of the view that the Tribunal 
was in error in holding that the assessees were liable to pay sales tax on the 
sale of the motor car in question. 

We accordingly answer the question referred to us by the Tribunal in the 
negative. The State to pay the costs of this reference. The deposit of Rs. 100 
made by the asseasees to be refunded. 


Answer accordingly. 


Before Mr. Justice Shah and Mr. Justice Gokhale. 


CHHOTALAL LALLUBHAT SHAH v. THE CHARITY COMMISSIONER, 
BOMBAY.” 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 2(13), 9, 55, 56—Trust providing 
funds for annual caste dinner to members of community of settlor—Whether such 
trust a charitable or religious trust—Fact that such caste dinner to be given during 
reugtous festival or days having religous significance whether invests trust with 
character of religious trust—Unexrpended and accumulated income from such trust 
whether can be directed by Court under s. 55 to be apphed cy pres—Whether motiva 
of settlor material in considering whether trust religious or charitable. 


Under the Bombay Public Trusts Act, 1950, a trust created by a settlor for provid- 
ing funds for an annual caste dinner to members of the community of the settlor Is 
a trust for charitable purposes. 

The bequest for giving a ‘caste dinner’ does not by itself rise to a religious trust 
and the fact that the ‘caste dinner’ is to be given on the occasion of a religious festi- 
val or on days which have a religious significance does not invest the trust for pro- 
viding feasts on those days with the character of a religious trust. The object of a 
settlor in providing funds for an annual caste dinner to the members of his com- 
munity being a charitable object, the Court is competent to entertain an application 
under s. 55 of the Bombay Public Trusts Act, 1950, and, if the Court comes to the 
conclusion that the income from the funds has not been utilised for the public trust 
for which it was intended, to direct application of the accumulated fund cy pres. 
There is a vital difference between the nature of the bequest or trust and the 
motive with which fhe benefit of the bequest or trust is given. If a settlor endows 
an educational institution or provides a scholarship to be given to students study- 
ing in an educational institution, the trust must be regarded as a charitable trust 
even if the motive of the settlor in making that provision was to earn religious 
merit. The motive of the settlor is immaterial in considering whether a trust is a 
religious trust or a charitable trust. 


*Decided, January 25,1957. First Appeal Shah, District Judge, Broach, in Miscellansous 
No. 620 of 1956, fram the decision of V. R. Application No. 8 of 1955. 
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Under the Bombay Public Trusts Act, 1950, the following bequests cannot be re- 
garded as religious bequests, e.g. a bequest to Panjrapole, ig. a home meant for 
maimed, aged and deformed animals, a bequest for practising kindness to all forms 
of life, a bequest for providing food to pilgrims visiting temples or providing clothes 
to Jain male and female Sadhus and Sadhvis and a bequest for providing food and 
education to orphans of Hindu community or spreading education among Jains. 

Ratilal Panachand v State of Bombay and Ranchordas Vandrawandas v. Parvati 
bhai,’ referred to. 

The facts are stated in the judgment. 


First Appeal No. 620 of 1956. 
S. A. Desai, with K. N. Kazi, for the appellants. 
H. M. Chokst, Government Pleader, for respondent No. 1. 
A. N. Surti, for respondents Nos. 2 and 3. 
B. @& Thakore, with K. N. Shah, for respondents Nos. 4 and 5. 


Cwi Application No. 3870 of 1956. 
8. A. Desas, with K. N. Kazi, for the applicants. 
H; M. Chokst, Government Pleader. for opponent No. 1. 
A. N. Surti, for opponents Nos. 2 and 3. 


SHAH J. This is an appeal filed against the order passed by the District 
Judge, Broach, under s. 56 of the Bombay Public Trusts Act, 1950, in Miscella- 
neous Application No. 8 of 19565 of his file. One Jhaverchand Dahyabhai Shah, 
who will hereafter be referred to as the testator. died in 1916 having made and 
executed on August 6, 1915, a will disposing of his considerable property. The 
testator belouged to the Ladva Shrimali Shravak Bania community and professed 
the Jain religion By his will the testator appointed bis brother’s daughter 
Bai Jekore and one Ratanchand Savaichand as trustees to administer the estate. 
By cl. 6 of his will he directed that his business in grocery should be wound up 
after his death and the trustecs should conduct a money-lending business. He 
then directed that the shop should be ‘continued till the death of his niece Bai 
Jekore. By cl.7 the testator provided certain specific bequests. Those bequests 
were as follows :— 

“(1) Rs. 100/—to Broach Panjrapols. 


(2) Rs. 100/—to kindness to all forms of life. 

(3) Rs. 2/—for providing flowers in the temple of Rikhab Dev at Vejalpore in 
Broach. 

(4) Rs. 200/—for providing food to Shravak pilgrims at Palitana. 

(5) Rs. 50/—for providing food to pilgrims on Mangirna. - 

(6) Rs. 50/—for providing food to pilgrims on Mount Aby. 

(T) Rs. 250/—for providing food and clothes to Shravaks’ and Shravikas 

(8) Rs. 100/—for providing clothes to the Sadhus and Sadhvis of Jains. | 

(8) Rs. 200/—for providing food and education to orphan children of Hindu com- 
munity. 

(10) Rs. 200/—for spreading education among Jains, 

(11) Rs. 100/—for providing food to those Shravaks and Shravikas who have ob- 
served fast. i 

(12) Rs, 300/—for providing food and clothes amongst the blind and lame of Hindu 
Community.” 


After providing these twelve specific bequests the testator directed :— 

“Every year during ‘Pachusans’ a caste dinner in the following seven villages by 
way of Swami Vatsal should be given and the dinner should b of sweet balls made of 
sugar and Meth! dal: Broach, Ankleshwar, Surat, Rander, Amod, Lervada, Buva, Kola- 
vana, Achod, Bahaj, Sachan, Rani Kankadia, Ochan, Dahej and Gandhar” ` 
By cl. 15 of his will he directed that on the death of Bai Jekore the money- 
lending business should be wound up and „the trustees should set apart 
Rs. 75,000, out of the assets of the business and hand over the balance to ‘Bai 
Chanchal. He then directed that out of the amount of Rsg. 75,000 . certain 


1 (1954) 56 Bom. L. R. 1184, a,c. 2 (1890) L. R. 261. A. 71, 
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specified amounts should be given to institutions named therein for ‘dharmik’ 
purposes mentioned in el. 7. 

After the death of the testator the trustees entered upon management of 
his estate:.: Bai dekore died on May 30, 1928. It appears that Ratanchand, the 
other trustee, had predeceased Bai Jekore. The estate of the testator then 
went into the management of Bai Chanchal, daughter of Bai Jekore, and she 
set apart Rs. 67,000 presumably in pursuance of cl. 15 of the will. It ap- 
pears that Rs. 8,000 were invested in Government loans and handed over to 
various institutions to carry out the purposes mentioned in (2), (4), (5) and 
(6) of cl 7, and Bai Chanchal made a trust-deed of the balance of Rs. 67,000 
and appointed trustees to administer the trust. The trust was registered un-. 
der the Bombay Public Trusts Act, 1950. One of the important items for 
which expenditure was required to be incurred annually under the directions 
contained in the will of the testator, was a ‘caste dinner’ to be given ¢o the 
members of the community of the testator. But, in the year 1944, when the 
rules framed under the Defence of India Act which imposed severe restric- 
tions as to the number of persons to be fed on a single occasion came into 
operation, the ‘caste dinner’ could not be given. It is undisputed that till 
1954 those rules remained m operation and the income which could have 
been utilised annually for giving ‘caste dinner’ remained unexpended in 
the hands of the trustees. After the trust was registered the Charity Com- 
missioner called upon the trustees to seek directions of the District Court for 
utilising the unexpended balance, but the trustees declined to carry out the 
requisition. The Charity Commissioner then filed an application under s. 55(2) 
of the Bombay Public Trusts Act, in the Court of the District Judge, Broach, 
praying that directions be issued to the trustees to expend the accumulated in- 
come for some public charitable purposes. It may be noted that the applica- 
tion filed by the Charity Commissioner related only to the unexpended balance 
and the Charity Commissioner did not ask for any directcons relating to the 
income to be received in future from the trust estate. 

On the application filed by the Charity Commissioner the District Court 
issued notice to persons who had beneficial interest in the trust. In answer 
to the notice certain members of the Ladva Shrimali Shravak Bania commu- 
nity in Broach and Surat districts appeared before the Court and made their 
submissions. On behalf of the trustees and the members of the Ladva Shri- 
mali Shravak Bania community it was contended that the Court was incompe- 
tent to direct application of the umexpended income of the fund 
cy pres. It was submitted that the amount which remained unexpend- 
ed may be permitted to be utilised by the trustces for making good the déficit 
year after year which was likely to occur in serving ‘caste dinners’ as directed 
under the will of the testator: The Jearned District Judge held that the trust 
under the will of the testator may be regarded as a public religious trust, but the 
accumulated and unexpended income must be regarded as property of a public 
charitable trust and the Court had jurisdiction acting under gs. 55 and 56 to give 
direction for application cy pres of that amount and that the amount be applied 
‘for general educational and medical purposes’. The learned District Judge 
then adjourned the hearing of the case for framing a scheme ‘for applica- 
tion of the amount for educational and medical purpases. By his order dated 
November 6, 1956, he directed that half the accumulated income be utilised 
for providing freeships to certain students and for that purpose the 
amount should be harfled over to an institution known as the Sadvidya 
Mandal. The learned Judge directed that ‘freeships’ be given preferably 
to Jains of Broach District, and failing such students to other Hindu 
students. The learned Judge directed that the balance be paid to the Sevasram ' 
Hospital at Broach on condition that an account be opened in the name of 
‘‘Jhaverchand Dahyabhai Trust’’ and that the trustees of the hospital in- 
vested the amcunt in any approved trust security and utilised the income in 
providing maintenance, food and medicine to those poor and deserving 
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patients who came for treatment at the Sevasram Hospital. and were unable 
to provide these things for themselves. The Sadvidya Mandal and the manag- 
ing trustees of the Sevasram filed in Court statements acknowledging their 
respective acceptance of the terms imposed by order of the Court. Accordingly, 
an order was passed by the learned Judge directing disbursement of the amount 
in the manner ordered by him. 

Against these orders an appeal has been filed by six of the members of the 
community of the testator and it is urged on behalf of the appellants that the 
District Court was incompetent to entertain the application, that in any event 
the object of the trust had not failed and the Court was in error in directing 
that the accumulated and unexpended income be utilised for ‘‘general educa- 
tional and medical purposes’’. 

Section 55 of the Bombay Public Trusts Act, 1950, provides in so far as it is 
material :— 

“(1) If ywpon an application made to him or otherwise the Charity Commissioner is of 
the opinion that—(a) the original object for which the public trust was created has failed, 
(b) the income of any surplus balance of any public trust has not been utilised or is 
not likely to be utilised, (c) in the case of a public trust other than a trust for a reli- 
gious purpose, it is not In public interest expedient, practicable, desirable, necessary or 
proper to carry out wholly or partially the original Intention of the author of the public 
trust or the object for which the public trust was created and that the property 
or the income of the public trust or any portion thereof should be applied to any other 
charitable or religious object, (d) ...the Charity Commissioner shall require the trustees 
to apply within the prescribed time for directions to the Court within the local Itmits 
of whose jurisdiction the whole or part of the subject-matter of the trust is situate.” 
Under s. 56 the Court is entitled to make an inguiry and to give directions; 
and in giving the directions the Court shall, so far as may be expedient, prac- 
ticable, desirable, necessary or proper in public interest give effect to the 
original intention of the author of the public trust or the object for which the 
public trust was created. 

“,.If the Court is of opinion that the carrying out of such intention or object is not 
wholly or partially expedient, practicable, desirable, necessary or proper in public in- 
terest, the Court may direct the property or income of the public trust or any portion 
thereof to be applied cy pres to any other charitable or religious object.” e 
Sections 55 and 56 are evidently enacted to give statutory recognition to the 
doctrine of cy pres with certain modifications. Under the law as understood 
in England, where the original object of a public religious or charitable trust 
hag failed or the purpose of the trust cannot for any reason be carried into 
effect either in whole or in part, or where there is a surplus left after exhaust- 
ing the purpose of the trust, the Court may, if there is a general charitable 
intention expressed by the settlor, direct application of the unexpended fund 
cy pres, that is, for purposes ag nearly as may be possible to the purpose intend- 
ed by the settlor. But by ss. 55 and 56 the Bombay Legislature has consider- 
ly widened the scope of the application of a fund cy pres where the original 
object of the public trust has failed or the income or the surplus of the public 
trust has not been utilised or is not likely to be utilised for the objects of the 
trust. If in the view of the Court it is inexpedient, impracticable, undesirable, 
unnecessary or improper Jn public interest to give effect to the original inten- 
tion of the author of the public trust or the object for which the public trust 
was created, the Court is entitled to direct application of the funds to any 
other charitable or religious objects. It is evident tlt the Legislature has 
conferred jurisdiction of wide amplitude upon the Courts to apply funds cy 
ores. The Court is entitled on an application under s. 55 to deviate from the 
directions of the settlor even if the purpose of the trust has not failed, if the 
Court thinks that it is inexpedient, impracticable, undesirable, unnecesgary or 
even improper in the public interest to abide by tho directions. Again the 
Court is not obliged to apply the fund to a purpose even similar to the purpose 
of the settlor which hag failed. The Conrt may apply the fund to any other 
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charitable-or religious- objecta.. It may be observed that such a direction can 
only be given in respect of funds of a public trust which is not a. trust for 
religious -purposes. The section as. originally framed intended to confer autho- 
: rity- upon Courts to apply funds. cy pres and powers embodied under s. 56 
were conferred in respect of all public trusts, religious or charitable. But the 
Supreme Court in Haitlal Penachand v. State ‘of Bombay’ held that in so far 
as the Legislature sought to enact legislation which permitted Courts to 
apply- funds cy pres of religious trust contrary to the objects of a religious 
association, the provision was ulira vires. The Legislature then amended el. 
(c) of s. 55 and limited its application to those cases where the public trust 
was for a charitable purpose and not a trust for a religious purpose... 

- The first question which falls to be determined in this appeal is whether the 
trust in this case may be regarded as a trust for a charitable purpose or for a 
religious purpose. The Act does not define the expression ‘‘a trust for a reli- 
gious purpose” and ‘‘a trust for charitable purpose”. The definition in a. 
2(13) of the Act of a ‘public trust’ includes religious and charitable endow- 
ments and trusts. Section 9 of the Act includes trusts for charitable purposes, 
such as, relief-of poverty or distress, education, medical relief and the advance- 
ment of any other object of general public utility, in the connotation of trust 
for charitable purposes but expressly excludes a trust for purposes which 
relate to sports and religions teaching or worship, ‘That, however, is not a 
definition but purports to include in the ambit of a charitable object certain 
objects which may not otherwise be included. There being no definition pro- 
vided by the Legislature, the Court has to decide, having regard to prevailing 
notions, whether the-trust for providing ‘caste dinner’ to the members of the 
community of the testator may be regarded as a trust for religious purposes 
or a trust for charitable purposes. Out of the twelve objects which are enu- 
merated in cl. 7 of the will of the testator, in our opinion, a large majority of 
the objects must be regarded as charitable and not religious. It was urged 
that the testator himself called the objects ‘religious’. But we are 
unable to accept that contention. The testator has used the word 
“dharmik’. as . qualifying the objects. But it is now well settled (see 
Eanchordas Vandrawandas v. Parvattbhat®) that the expression ‘dharma’ and 
Its grammatical variations imply objects charitable and philanthropic and 
not essentially religious. The expression ‘dharma’ is defined in stan- 
dard dictionaries as meaning ‘duty, legal or moral, law, virtue’, and 
it does not necessarily connote religion. Looking at the description of the 
objects in the will, for which the bequests were to be applied, it appears that 
the testator wanted to make provision for’ giving food and clothes to members 
of his own and other communities and for providing facilities for education. 
Except the third item, we do not think that the other bequests can be regarded 
as religious. A bequest to Panjrapole, ie. a home meant for maimed, aged 
and deformed animals, can by no stretch of imagination be regarded aa a reli- 
gious bequest. Similarly, a bequest for practising kindness to all forms of life 
cannot, in our Judgment, be regarded as a religious bequest; and a bequest for 
providing food to pilgrims visiting temples or providing clothes to Jain male 
and female ‘Sadhus and Sadhvis ‘cannot also be regarded as a, bequest for 
religious purposes. A bequest for providing food, and education to: orphans 
of Hindu community or spreading education among Jains, is also not a bequest 
for religious purposes. - - - °*-. :. ; - : 

Mr. Desai on behalf. of the appellants contended that the Court must be 
guided by the motive of the testator in giving the bequests, and ascertain 
whether in making the bequest the testator was actuated by motives of earn- 
ing religious merit. Mr. Desai said that if the testator was actuated by that 
motive, the bequests must be ded as bequests for religious purposes. We 
are unable to accept that paar ales There is a vital’ difference between the 
nature of the bequest or trust.and the motive with which ‘the benefit of the 

1 (1084) 56 Bom-L. R. 1184, s.o  “ 2 (1899) L-R:”26 L A. 71,° ` b uaz 
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bequest or trust is given. If a settlor endows an educational institution or 
provides a scholarship to be given to students studying in an educational in- 
stitution, the trust must be regarded as a charitable trust even if the motive of 
the settlor in making that provision was to earn religious merit, In our view, 
the motive of the settlor is immaterial in considering whether a trust is a 
religious trust or a charitable trust. 

The bequest for giving ‘caste dinner’ does not by itself rise to a religious 
trust, and the fact that the ‘caste dinner’ is to be given on the occasion of a 
religious festival or on days which have a religious significance does not invest 
the trust for providing feasts on those days with the character of a religious 
trust. In our view, the object of the testator in providing funds for an annual 
caste dinner to the members of his community was primarily a charitable object. 
Being a charitable object the Court was competent to entertain an application 
under & 55 of the Bombay Public Trusts Act, and, if the Court came to the 
conclusion that the income had not been utilised for the public trust for which 
it was intended, to direct the application oy pres. For nearly 11 years the 
meome of the trust had admittedly not been utilised for charitable purposes 
for which it was intended, and the income not having been utilised, an appli- 
cation was maintainable under s. 55 for application of the accumu- 
lated fund cy pres. Mr. Desai contended that merely because “caste 
dinners’ could not be provided in certain years the object of the 
trust did not on that account fail, and since the sumptuary rules have now 
been repealed it is possible to serve ‘caste dinners’ as directed by the testator, 
and as in the view of the learned trial Judge the recurring income of the trust 
is insufficient to provide ‘caste dinners’ every year, the Court should direct that 
the wnexpended and accumulated income be utilised for meeting the annual 
deficit, which may be incurred hereafter, in giving ‘caste dinners’. We are 
unable to accept that contention. The income having remained unexpended, 
the jurisdiction of the Court to direct application of the fund cy pres was 
attracted and the Court was competent to give direction in that behalf In 
any event, we see no reason why the Court should regard it expedient, prac- 
ticable, desirable or even necessary or proper in public interest that the large 
accumulated fund should be utilised in meeting the deficit likely to be incurred 
in giving to the members of the community of the testator feasts year after 
year, and the fund should not be utilised for effectively securing a charitable 
benefit to the society of a less ephemeral nature. We do not think that im the 
context of the present times providing a feast to members of a community 
even on the occasion of a religious festival or on days which may be regarded 
as holy or auspicious, is expedient, desirable, necessary or proper in public 
interest. In our view, the learned trial Judge was right in holding that 
application of the fund accumulated in the hands of the trustees was not 
expedient or desirable in the public interest. The learned Judge in the Conrt 
below having regard to the nature and extent of the fund directed that it 
should be distributed between two charitable institutions, and we do not think 
sifting in appeal we can interfere with the exercise of that discretion. 

Before parting with the case we may point out that the learned Judge in 
the Court below has made an observation which was strictly speaking un- 
necessary. Immediately pr, ing his final order he has observed: 

“In my opinion the trustee be directed that ‘he should go on accumulating 
the excess of income over expenditure every year until he has sufficient funds in his 
hands to give a dinner in Pachusan as directed in the trust.” ° 
In ‘our view, the learned Judge was not called upon to give any direction 
about the income or acctirmulations of the income hereafter. We, therefore, direct 
that that observation of the learned Judge and the consequent direction given 
by? him in that behalf should be deleted. 
“On thé view taken by us, the appeal fails*and is dismissed with costs of 
the Charity Commissioner and of the trustees. 

No order on Civil Application No. 3370 of 1956. - Appeal dismissed. 
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Before Mr. Justice Shah and Mr. Justice Gokhale. 
PADMAKAR BALKRISHNA SAMANT v. THE STATE OF BOMBAY. * 


States Reorganisation Act (XXXVII of 1956), Secs. 28, 40, 30—Constitution of India, arts. 
4, 2, 3, 170, 368—Scope of ss. 28 and #0—Laws referred to in arts. 2 and 3, making pro- 
vision as to representation in Parlament and State Legislatures, whether may be 
inconsistent with Constitution ond passed without following procedure prescribed 
under art. 368—Validity of s. 28(4). 


Section 28 of the States Reorganisation Act, 1956, makes a transitional provision 
which enables constituencies in transferred areas to be recognised as constituencies 
for the purpose of election to the new States which are re-formed or reconstituted 
and which enables the elected members from constituencies in the transferred areas 
to have the privilege of sitting in the Legislature of the new State as if they have 
been elected to that Legislature at the last general election. Sectian 40 of the Act 
only deals with the allocation of seats in the House of the People and in the Legis- 
lative Assemblies for the election to take place after the Delimitation Commission 
finishes tts labours and determines the constituencies and allots the seats in the 
manner prescribed by the Act. 

Under art. 4 of the Constitution of India the law referred to in arts. 2 and 3 of the 
Constitution which may inter alia make provision as to the representation in Parlia- 
ment and the State Legislature may be inconsistent with the Constitution and may 
still be passed by the Parliament without following the procedure prescribed under 
art. 368 of the Constitution. Therefore, s. 28(4) of the States Reorganisation Act, 
1956, which makes a transitional provision for indirect election is not void as being 
inconsistent with art. 170 of the Constitartion. 

Quaere: Whether the High Court is competent to entertain an objection as to 
the validity of the proceedings of the Legislature when that objection is sought to 
be founded on a plea that some members have taken part in the deliberations of the 
Legislature and have voted, when they were not entitled to vote, on a Bi after the 
same has been approved by the head of the State and by the President? 


E. A. Jahagirdar, with M. V. Paranjape, for the petitioner. 

M. P. Amin, Advocate General, instructed by Lstile & Company, for opponent 
No. L 

R. M. Raniavala, for opponents Nos. 2 and 8. 


SHAH J. By this application the petitioner Padmakar Balkrishna Samant 
challenges the validity of certain provisions of the States Reorganisation 
Act (XXXVII of 1956). The petitioner claims to be a permanent resident 
of Goregaon, without the limits of the Bombay Municipal Corporation, 
in the taluka of Borivali, district Thana. The petitioner says that Goregaon 
was declared ‘a village’ within the meaning of s. 4 of the Bombay Village 
Panchayats Act, 1923, and that the said village has a panchayat consisting 
of 15 elected members, that about 25,000 persons are residing in the village and 
that the panchayat has a revenue of about two lacs of rupees and that the 
Goregaon Village Panchayat is the ‘biggest and the most progressive’ village 
panchayat within the State of Bombay. The petitioner further stated that 
under authority conferred upon the State of Bombay by an enactment entitled 
the Bombay Municipal (Further Extension of Lim#ts and Schedule BBA 
(Amendment) Act, 1956, the State of Bombay is seeking to enforce the pro- 
visions of the said Act by issuing a notification in'that behalf. The petitioner 
challenges the competence of the State of Bombay to issue a notification 
to bring into operation the Bombay Municipal (Further Extension of 
Limits and Schedule BBA (Amendment) Act, LVIII of 1956, and the 
Greater Bombay Laws and the Bombay High Court (Declaration of Limits) 
(Amendment) Act, LVIT of 1956, and claims a writ of mandamus or a 
suitable writ or order or direction restraining the State of Bombay from 
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enforcing the provisions of the said Bombay Acts Nos. LVI and LYNI 
of 1956 and also claims an injunction restraining the Municipal Corporation 
of Greater Bombay and the Municipal Commissioner of Greater Bombay from 
acting under the said statutes and a declaration that the village panchayat of 
the village of Goregaon is still a body whose constitution ‘has not under- 
‘gone abolition’ by virtue of s. 2 of Bombay Act LVIII of 1956. 

It may at onee be stated that the competency of the State Legislature of Bom- 
bay to legislate on the subject-matter of the two Acts is not challenged. It is 
only contended that the Legislative Assembly of the Bombay State as at 
present functioning is illegally constituted, and the two Acts are therefore 
‘nvalid and that the State Government has derived no authority to issue a 


notification bringing into operation the two Acts. 

In order to appreciate this argument it may be necessary to set out certain 
legisl¢tive history. The Parliament passed the States Reorganisation 
Act (XXXVI of 1956) on August 31, 1956. By that Act it was intended to 
provide for reorganisation of the States and for matters eonnected there- 
with. Under that Act, on the appointed day, ie. November d, 1956, several 
territorial readjustments were made in the areas of the States and certain new 
States were formed. By s. 8 of the Act, as from the appointed day the new 
State of Bombay comprising territories described therein came into existence. 
By s. 12 of the Act, as from the appointed day the First Schedule to the Con- 
stitution, Parts A, B and C were substituted by another Schedule and item 4 
of the substitution is ‘‘the territories specified in sub-section (1) of section 8 
of the States Reorganisation Act, 1956’’ which form the new State of Bombay. 
By s. 23, the Fourth Schedule to the Constitution was amended as from the 
appointed day. By s. 28, changes in the composition and allocation of sittmg 
members in the Legislative Assemblies of the States were made. Sub-section (1) 
of that section provided: 

f ‘Where by virtue of the provisions of Part II the whole area of any Assembly 
constituency in an existing State is transferred to any other existing State or becomes 
part of a new State other than Kerala,— 

(a) that area shall, as from: the appointed day; be deemed to form a constituency 
provided by law for the purpose of elections to the Legislattve Assembly of such. other 
existing State or of such new State, as the case may be; and e 

(b) the sitting member representing that constituency shall, as from the appointed 
day, be deemed to have been elected to the said Legislative Assembly by that consti- 
tuency and ehall cease to be a member of the Legislative Assembly of which he was a 
member immediately before that day.” 

By sub-s. (4), in so far as it is material, it was provided: 

“The members of the electoral college for Kutch constituted under section ZIA of 
the Representation of the People Act, 1950 (43 of 1950), dhall, as soon as may be after 
the commencement of this Act, elect eight persons...tn such manner as may be pres- 
cribed: and the persons so elected shall, as from the appointed day, be deemed to have 
bean elected to the Legislative Assembly of Bombay by a constituency comprising the 
whole of Kutch district.” 

Section 40 of the Act, which fell in a subchapter relating to Delimitation of 
Constituencies and dealt with the allocation of seats in the House of the 


‘as shown in the Third Schedule.” 

The Third Schedule to the Act provided that the number of seats in the 
House of the People allotted to the Bombay State was 66 and the number of 
seats in the Legislative Assembly was 396. Provisions were made in as. 41 
to 48 for the modification of the Scheduled Castes and Scheduled Tribes Orders, 
for the determination of population of Scheduled castes and Scheduled tribes 
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and for the constitution of a Delimitation Commission and the procedure to. be’ 
followed by the Commission. Special provision was also made about certain 
elections to be held during the year commencing on the appointed day to fill 
in vacancies in the Council of State and in the Legislative Assemblies of the. 
reorganised States. The various provisions of the Act were to come into: 
operation as from November 1, 1956. Shortly after the States Reorganisation 
Act was enacted by the Parliament, the Constitution of India was also amended 
in the manner prescribed by art. 868 by the Seventh Amendment Act, 1956. . 
By that Act certam amendments were made in Schedules I and IV and art. 3 
and other articles. . 
Under the Third Schedule, as I have already stated, the total number of 
seats in the Legislative Assembly of the new Bombay State is 396. But the 
petitioner submits that at present there are 456 members of the Bombay 
State Legislature and the two Acts, Bombay Acts LVI and LVI of 1956, 
were passed by a House consisting of those 456 members, 60 out of whom had 
under the Constitution no autharity to sit in the House and vote on the 
the Bils which were ultimately passed as Acta LVII and LVUI of 1956. 
Mr. Jahagirdar, who appears on behalf of the petitioner, contends that 
60 additional members having taken part in the deliberations of the Assembly 
and having voted on the Bill, or m-any event having persuaded: the oth 
members to vote in favour of the Bill, the legislation enacted by the Legisla- 
ture of the Bombay State must be regarded as invalid and the State 
Government is incompetent to bring into force that invalid legislation. We 
entertain sdme doubt on the question whether this Court is competent to 
entertain an objection as to the validity of the proceedings of the Legislature 
when that objection is sought to be founded on a plea that some members 
have taken part in the deliberations of the Legislature and have voted, when 
they were not entitled to vote on a Bill, after the same has been approved 
by the head of the State and by the President. But we do not. propose to 
decide this case on that limited ground. We have fully heard counsel on the 
merits of the contentions raised before us and we think it would be more satis- 
factory to dispose of this case on the merits of those’ contentions. 
We will assume for the purpose of this argument that at the relevant time 
when thé Bills were passed there were 456 members of the Legislative Assem- 
bly of the reorganised Bombay State. It is evident that this number is in 
exceas of the number prescribed in the Third Schedule. But we are unable 
to hold that the Bombay Legislative Assembly was on that account illegally 
constituted. It appears that members who were elected at the last general 
elections in 1952 from constituencies in the four districts of Belgaum, Bijapur, 
Dharwar and Karwar which are now merged with the Mysore State, have 
ceased to be members of the Legislature, and members who were elected by 
constituencies in’ the Marathawada area, Vidarbha area and-the Saurashtra 
area have by virtue of the provisions of s. 28(1)(b) of the States Reorganisa- 
tion Act become members of the new -Bombay Legislative Assembly. Similar- 
ly, under subs. (4) of s. 28 by the electoral college for Kutch eight members 
have been elected, and they are also members of the Legislative Assembly of 
Bombay being deemed to be elected by a constituency representing the whole 
of the Kutch district. The. original Assembly of Bombay consisted of 815 
members but by reason of territorial readjustment consequent: upon the re- 
organisation of the State there is an addition of 141 members to the member- 
ship of the Legislative Assembly. Mr:- Jahagirdar says that when the Consti- 
tution contemplates an Assembly of 896 members, an Assembly which consists 
of 456 members must be regarded as an illegal body. In our view, this argu- 
ment proceeds upon a fallacious assumption. Section 28 appears to be a 
transitional provision made by .the States Reorganisation Act which is to 
remain operative till elections take place in the new Bombay State after delimi- 
tation of the constituencies. By s. 43 the Central Government is given’ the 
power to constitute a Delimitation Commission and the duty of the Com- 
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mission is to determine, on the basis of the population figures, the number 
of seats, if any, to be reserved for the Scheduled Castes and Scheduled 
Tribes and to determine the parliamentary and assembly constituencies into 
which each new State shall be divided, the extent of, and ‘the number of 
seats to be allotted to each such constituency and the number of seats, if 
any, to be reserved for the Scheduled Castes and the Scheduled Tribes of the 
‘State in each such constituency, and to revise or cancel any of the orders 
of the former Commission made under the earlier Delimitation Commission 
Act. By s. 40, it is true, the number of seats in the House of the People 
and in the Legislative Assembly of each State under the Delimitation Com- 
mission Act, 1952, are modified as shown in the Third Schedule; but, in our 
judgment, s. 40 only deals with the allocation of seats in the House of the 
People and in the Legislative Assemblies for the election to take place after 
the Delimitation Commission finishes its labours and determines the consti- 
tuencies and allots the seats in the manner prescribed by the Act; and in 
the meanwhile s. 28 makes a transitional provision which enables constituen- 
cies in transferred areas to be recognised as constituencies for the purpose 
of election to the new States which are re-formed or reconstituted and which 
enables the elected members from constituencies in the transferred areas to 
have the privilege of sitting in the Legislature of the new State as if they 
have been elected to that Legislature at the last general election. That is 
further clarified by s. 80 of the Act which provides: 


“The period of five years referred to in clause (1) of article 172 shall, in the case 
of the Legislative Assembly of each new State except Kerala, as constituted by the 
provisions of section 28, be deemed to have commenced on the date on which it actually 
commenced in the case of the Legislative Assembly of the corresponding State.” 

By virtue of s. 80 read with s. 28 the reconstituted State Assembly is to 
be deemed to have come into existence on the date appointed for first 
meeting of the Assembly in the old State. We have no doubt, reading ss. 28 
and 80 together, that s. 28 makes a transitional provision till general elec- 
tions are held for the reorganised States and s. 40 and the Third Schedule 
deal with the allotment of seats for the general elections to take place to the 
Legislatures of the reorganised States. The contention of Mr. Jahagindar that 
persons who had no authority to take part in the deliberations of the Assembly 


have taken part in passing Bombay Acts LVI and LVIII of 1956 must, there- 
fore, fail. 


Mr. Jahagirdar then contended that in any event the provisions of sub-s. 
(4) of s. 28, which in substance enabled representatives of Kutch by indirect 
representation to sit in the Assembly and to take part in the deliberations 
of the Assembly, was inconsistent with the Constitution and therefore void. 
In support of that contention Mr. Jahagirdar invited our attention to art. 
170 of the Constitution. That article, in so far as it is material, provides 
that the Legislative Assembly of each State shall consist of not more than 
five hundred, and not leas than sixty, members chosen by direct election 
from territorial constituencies in the State. Mr. Jahagirdar submits that 
the Constitution provides that the members of the Legislative Assembly in 
each State shall be elected by direct election from territorial constituencies 
and an Act which provides for indirect elections not from territorial con- 
stituencies but from electoral colleges, is inconsistent with the Constitution 
and, therefore, void. Prima facie subs. (4) of a 28° of the States Reorga- 
nisation Act which enables electoral colleges in the Kutch area to elect 
representative’ to the Bombay Legislative Assembly, when the Constitution 
makes provision for direct election from territorial constituencies, may be 
regarded as inconsistent with the Constitution. But art. 4(1) of the Con- 
stitution provides: 


“Any law referred to in article 2 or article 3 shall contain such provisions for the 
amendment of the First Schedule and the Fourth Schedule as may be necessary to give 
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effect to the provisions of the law and may also contain such supplemental, incidental 
and consequential provisions (including provisians as to representation in Parliament 
and in the Legislature or Legislatures of the State or States affected by such law) as 
Parliament may deem necessary.” 
It is evident from the terms of art. 4(1) that Parliament has been given 
authority to make laws to form new States, to increase the area of any State, 
to diminish the area of any State, to alter the boundaries of any State and 
to alter the name of any State, admit into the Union or establish new States, 
on such terms and conditions as Parliament thinks fit and to make provi- 
sions which are supplementary, incidental and consequential, including pro- 
visions as to representation in Parliament and in the Legislature or Legis- 
latures of the State or States affected by such laws. Hvidently very wide 
power has been conferred upon the Parliament to make laws under arts. 2 
and 8 of the Constitution. It was urged that the provision so made must be 
within the ambit of the authority of the Parliament and could not be incon- 
sistent with the Constitution. But by cl. (2) of art. 4 the Constitution con- 
templates that such law may, provided it is made under art. 2 or art. 8, 
be inconsistent with the Constitution. Clause (2) of art. 4 provides that the 
law referred to in cl. (2) shall not be deemed to be an amendment of the 
Constitution for the purpose of art. 368. Mr. Jahagirdar says that the 
effect of cL (2) of art. 4 is only to provide that the Parliament enacting the 
law referred to in arts. 2 and 3 is not required to pass it by a majority of 
not lees than two-thirds of the members of the House present and voting as 
required by art. 368, but that provision does not enable the Parliament to 
pass a law which is inconsistent with the Constitution. We are unable to 
accept that interpretation of cL (2) of art. 4. If that was the only inten- 
tion, it was plainly unnecessary to enact art. 4(2). All legislative enactments 
may be passed by the Parliament by a bare majority and it was not necessary 
to have solemnly provided that an Act to be passed by the Parliament which 
was not inconsistent with the Constitution need not comply with the provisions 
of art. 368 of the Constitution. It appears implicit on a fair reading of cls. (1) 
and (4) of art. 4 that the law referred to in arts. 2 and 8 when may infer 
alia make provision as to the representation in Parliament and the State Legis- 
lature ay be inconsistent with the Constitution and may still be passed by the 
Parliament without following the procedure prescribed under art. 868 of the 
Constitution. We are, therefore, of the view that by sub-s. (4) of s. 28 of the 
States Reorganisation Act a transitional provision is made for indirect elec- 
tion, and that provision is not void, as being inconsistent with art. 170 of the 
Constitution. 

These are the only two submissions made before us and we are of the view 
that there is no substance in either of them. 


The rule is, therefore, discharged with costs. 
Ele discharged. 
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Before Mr. Justice Mudholkar and Mr. Justice Tambe. 
> BYED AFZALUR RAHMAN v. SYED NAZIRUDDIN.*t 


Berar Inam Rules, 1859, rr. I, V—Defendant shown as certificate holder of Inam after 
death of his father, the previous certificate holder—Certificate stating that grant 
made in perpetuity to claimant and his share-holders and certificate not 
female descendants from succession—Claim in Inam property made by defendant’s 
brother and sisters—Whether Inam impartible and governed by law of 
ture—Claim made by brother and sisters whether sustainable. 


defendants Nos. 8 and 4 could claim any interest therein:— 

Held, that the grant fell within Class 8, Rule I of the Berar Inam Rules, 1859, 
and to such an Inam, Rule V was applicable, 

that under Rule V(2) succession to such an Inam was limited to direct lineal 
heirs and undivided brothers, 

that by the operation of the Inam Rules, after the death of the previous certificate 
holder, not only defendant No. 1 but also the plaintiff and defendants Nos. 3 and 
4, being direct lineal hetra of the previous certificate holder, were entitled to suc- 
ceed to the Inam, and 

that, therefore, each of them was entitled to a share in the Inam property in 
accordance with the Hanafi Law of Succession. 

Mir Subhan AU v. Imami Begum, Sahebrao v. Jaiwantrao* and Raje Shrinloasrad 
v. Raje Vinayakrao’ followed. e 
Kutubuddin v. Gulam Rabbaent,* held not to be good law. 

Mst. Renukabalt w/o Wasudeo, referred to. 


_ The facts appear in the judgment. 


A. L. Halve and P. A. Halwe, for the appellant. 
S. E. Ahmed, for respondent No. 1 


MUDHOLEAR J. This is an appeal by defendant No. 1 against a decree de- 
claring that the plaintiff has an 8 anna share in the Tapowan Jagir, that he 
has a like share in flelds 8. Nos. 26, 27 and 33 situate at Tapowan, that he is 
entitled to accounts from defendant No. 1 of the income of the Jagir village 
and the three fields for the years 1944-45, 1945-46, and 1946-47 and that he is 
entitled to partition and separate possession of his share im those flelds. 


The plaintiff and defendant No. 1 are brothers, -defendants Nos. 3 and 4 are 
their sisters, and defendant No. 2 was their mother who died during the 
pendency of the appeal. It is common ground that the inam of ike ailinge 
Tapowan was granted to Ainuddin (junior) who was related to the parties to 
the suit as shown in the following genealogical tree: 


*Deoided, December 21, 1956. First a ee 2 (1988) 86 Bom. L. R. 816, 8.0.60 LA. 
No. 152 of 1950 uber First aT No. of 281, s.c. 29 N. L. R. 210, r.o. 
1951), from the on of I. N. Bakeena, 8rd 8 [1949] Nag. l, r.o. 
Additional District Judge at Akola, in Civil 4 ‘past 21 N. L. R. 185. 
Suit No. 16-A of 1949, 5 (1088) N. L. J. 258. 
1 (1925) 21 N. L. R. 117, P. © 
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,, . Ainuddin (Senior) 
Syed aa i i f aie ‘Mohd. =a 
Anso Miyan Faizulla RET (Junior) 
daughter | | TE Begum r 
Aalia Syed Ahmadulla = Putli 
TEST o oe 

Syed Afzalur Syed Narztruddin Sultani Nurani 

(deft. 1) (piff.) Begum Begum 

(deft. No. 3) (deft. 4) 


ot the Inam certificate granted to Ainuddin (Junior) it was stated in column 


“To be continued rent free in perpetuity to claimant and his share-bolders”. 

It is common ground that the co-sharers in existence at the time of the grant 
of the certificate were Faizulla and Anso Miyan. Eventually, the latter’s 
branch came to be excluded as, apparently, Anso Miya left only his daughter’s 
descendants. The plaintiff, his brother and his sisters are the descendants of 
Faizulla. After the death of Ainuddin (Junior) his daughter Mumtaz Begum 
succeeded to the Inam, but after her death it went to Asadulla, the brother of 
the plaintiff’s father, and after his death without an heir, it went to the plain- 
tiff’s father, and after his death, according to the plaintiff, it went to him and 
defendant No. 1. It is not disputed that under the Inam certificate read with 
the Inam Rules a daughter does not become a fresh stock of descent for the pur- 
pose of the devolution of an Inam. The plaintiff and defendant No. 1 go fur- 
ther and say that daughters do not take any interest in the Inam property. 

The plaintiff’s case is that under the terms of the Inam certificate read along 
with the Inam Rules he is entitled to an 8 anna share in the village and also the 
three fields mentioned above in which Ahmadulla had acquired tenants rights. 

Defendant No. 1 denied the plaintiff’s claim in toto and pleaded alter- 
nativelyethat even if the plaintiff had any right with respect to the Inam vil- 
lage, he was not entitled to any defined share therein much lees to a share to 
the extent of eight annas. He also disputed the plaintiff’s right to ask for 
accounts as also for the partition of the three fields. Defendant No. 2 
admitted the plaintiff’s right but contended that she was entitled to -/2/4 share 
only and that this share should be allotted to her. The defendants Nos. 8 and 
4 admitted that the plaintiff was a lineal descendant of the last ‘‘jagirdar’’ and 
as such was a sharer in the village. According to them, however, the shares of 
the parties to the suit were as follows: 


Plaintiff ee » 7/24th 
Defendant 1 ii -. 7/2&th 
Defendant 2 ae ..  7/48th 
Defendant 3 .- 1/48th 
Defendant 4 we 7/48th 


Defendant No. 4 pleaded .in addition that she was out of possession of her 
share in the flelds and that she reserved her right to claim partition and sepa- 
rate possession of her share. Defendant No. 38, however, did not make any 
such reservation. j 

The Court below while decreeing the plaintiff’s claim to the extent set out 
at the opening of the judgment has entirely overlooked the pleas raised by 
defendants Nos. 2 to 4. | i 

Defendant No. 1 being aggrieved by the decision of the Court below has 
sought for the dismissal of the plaintiff’s suit (First Appeal No. 152 of 1950). 
The defendants Nos. 3 and 4 considering themselves aggrieved by the decree in 
so far as it declared that the plaintiff’s share is to the extent of -/8/- have pre- 
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ferred First Appeal No. 18 of 1951. In their appeal they want a modification 
of the decree by r 

“declaring the shares of the plaintiff and defendant No. 1 to be 7/24th each and that 
of the appellants to be 7/48th each and directing partition accordingly.” 
It will be convenient to deal with both the appeals in this judgment. 

It was contended on behalf of defendant No. 1 that the Inam is impartible, 
that it was governed by the law of primogeniture and that neither the plaintiff 
nor defendants Nos. 2 to 4 could have any interest therein, much less could 
they claim any defined share therein. In our opinion, this contention is devoid 
of substance. 

As was pointed out by their Lordships of the Privy Council in Mtr Subhan 
Als v. Imam: Begum’ the devolution and incidents of an Inam estate in Berar 
are regulated by the Inam Rules of 1859, but only in matters not expresaly 
mentioned in the sanad or certificate or other document evidencing the special 
terms of the grant in the particular case. Neither the Inam Rules nor the 
certificate make the Inam impartible nor do they say that the law of primo- 
geniture would apply thereto. No doubt, it was held in Kutubudden v. Gulam 
Rabban? that an estate in Berar granted under Rule V of the Inam Rules of 
1859, cannot be divided up among the persons beneficially interested in it, nor 
are those persons entitled to any defined shares in the income. But this deci- 
sion cannot be regarded as good law in view of the decision of Privy Council 
just quoted and also in view of two subsequent decisions of their Lordships in 
Sahsbrao v. Jatwanirac® and Raje Shrinwasrao v. Raje Vinayakrao.* 

In the last mentioned case their Lordships observed (p. 10): 

“It appears, however, to their Lordships that the decision in Katubuddin v. Gulam 
Rabbani disregards the principle which was established two months later in Mir Subham 
Ali v. Imami Begum. In that case it was decided by this Board that the devolution and 
incidents of an Inam estate in Berar are regulated by the Inam Rules of 1859, but only 
in matters not expresaly mentioned in the sanad or certificate or other document evi- 
dencing the special terms of the grant in the particular case. In the particular case, 
which their Lordships have to consider, this means that they 
the effect of a grant in the one case to the grantee and his 
to the grantee and his successors. Here they are guided by the old authority 
rao Hunmont v. Nursing Rao In that case the sanad was to t and 
his song and song’ sons should enjoy the same in male line all succeeding generations 
in inam’, and it was held that there was no reason why the 
should not be governed by general principles of Hindu law respecting partition of the 


: 
8 
k 
4 


Inam villages are necessarily held upon a tenure involving impartbilitty and primogeni- 
ture. That is a form of tenure which might be prescribed by the grant and, if the grant 
contemplated that certain personal services would continue to be performed or a car- 
tain office to be enjoyed by the holder of the Inam land, ft might be easy so to con- 
strue it, tf its terms were ambiguous”. “ @ 
We may add that in the instant case the language of the certificate does not 
show that female descendants are barred from succession as was the case in 
Mir Subhan Ali v. Imams Begum (supra). We, therefore, agree with the Court 
below that the plaintiff is a sharer in the Inam. 

The Inam certificate shows that the grant Was made for ‘‘maintenance’ ’ and 
1 (1925) 21 N. L. R. 117, P. O. 281, 8.0. 20 N. L . R. 210, P. o. 


2 (1925) 21 N. L. R. 185. ~ 4 [1949] Nag. 1, P.o. 
3 (1983) 85 Bom. L. R. 816, s.o. 60 L A.’ 5 (1865) 6 M I. A. 426. 
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was “‘to be continued rent free in perpetuity to claimant and his shareholders”. 
It thus falls withir Class 8, Rule II of the Berar Inam Rules. To such an Inam, 
Rule V would apply. Under Rule V(2) succession to such an Inam is limited 
to direct lineal*heirs and undivided brothers. There is nothing in the Inam 
certificate itself which would indicate that the devolution of the Inam would be 
governed by any special rules. In the circumstances, therefore, we have to look 
to the Inam Rules alone for determining the manner of devolution of the Inam 
in question. By the operation of these Rules, after the death of the previous 
certificate holder Ahmadulla, not only defendant No. 1 who is shown as the 
certificate holder but also the plaintiff and defendants Nos. 3 and 4, being 
direct lineal heirs of Ahmadulla, were entitled to succeed to the Inam. As to 
who was the lineal heir would, of course, be determined by reference to the per- 
sonal law of the parties. Similarly, the extent of interest which such a lineal 
heir would take, as also. the right to claim partition, will also be determmed by 
reference to the personal law of the parties. But the personal law does not 
apply any further than that. Under the Hanafi Law of Succession, a widow 
would be an heir to her husband but she must be excluded as succession is 
limited by the rule quoted above to lineal heirs and undivided brothers. We 
may refer in support of this proposition to the decision in Mst. Renukabas w/o 
Wasudeo.' 

We disagree with the learned Judge that the interest of the plaintiff is to 
the extent of eight annas. The plaintiff succeeded to the Inam along with his 
brother and sisters and, therefore, each of them will get a share in the Inam in 
accordance with the Hanafl Law of Succession. The mother being excluded, the 
plaintiff and defendant No. 1 will get 1/8rd each, while each of the daughters 
will get 1/6th. The plaintiff has not asked for partition of his share in the 
Inam e ace but only for a declaration of the extent of his share and for 
accounts. the circumstances, therefore, defendants Nos. 8 and 4 can get no 
immediate benefit in so far as the Inam village itself is concerned, except to the 
extent that the plamtiff’s share is declared to be only 1/8rd and not 1/2. 

As regards the three fields the position is different. Though the fields are 

situate in an Inam village, they are not appurtenant to the Inam. It was not 
suggested that after their acquisition they were treated as part of the Inam 
land anf, indeed, it is difficult to see how they could be so treated. Even as- 
suming that they were acquired solely from the income of the Inam fields, the 
conditions Which attach to the Inam would not attach to these fields. Thus 
for instance while in certain circumstances this Inam itself, is, under the Inam 
Rules, liable to escheat to the grantor, no such contingency exists or could pos- 
sibly exist with respect to these fields. The plaintiff as one of the sons of the 
last holder is entitled to a share in these fields according to the Hanafi Law of 
Succeasion and so algo defendants Nos. 1 to 4. The shares of these persons in 
these fields would be as set out in the written statement of defendants Nos. 3 
and 4. Since, however, defendant No. 2 died during the pendency of the ap- 
peal, her interest would devolve on the sons and the daughters; the sons taki 
double of what the daughters would take. -Thus, her 7/48th share will be 
divided up among these persons and will augment their shares in these pro- 
portions. 
_ Since the plaintiff has sought partition of the fieldg, defendants Nos. 3 and 4, 
would also be entitled to the benefit of that prayer. Indeed, even defendant 
No. 4 who bad said that she wanted to reserve her right to partition for being 
worked out in a futufe litigation would be entitled to get her share separated 
even now. 

In this view, we dismiss the appeal of defendant No. 1 with costs, while we 
allow the appeal of defendants Nos. 8 and 4 with costa. Costs in the Court 
below will be borne as ordered by that Court. 

Appeal No. 152 fi 1950, dismissed. 
Appeal No. 18 of 1951, alowed. 


1 (1988) N. In J. 258. 
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CRIMINAL REVISION. i PU p 


` Before Mr. Justice Bavdekar. i 
C. B. L. BHATNAGAR v. THE STATE OF BOMBAY. x 


Criminal Procedure Code (Act V of 1898), Secs. 198-B, 198, 250, 587 (a)—Complaint 
made under s. 198-B whether to be made both by person aggrieved and Public Pro- 
secutor—Complaint of defamation of public servant presented by Public Proeecutor 
in Court of Session—Complatnt signed and affirmed before Registrar of Court of 
Session by public servant—Complaint drawn by Public Prosecutor but not signed by 
him—Whether Sessions Judge could take cognizance of offence under s. 198-B. 

Section 198-B (13) of the Criminal Procedure Code, 1888, means that any complaint 
which may be made under g. 198-B must also satisfy the provisions of s. 198 of the 
ea ee ene eee pore re Pokaan pee eres end 
by the Public Prosecutor. 

A conplan in seoard oaa aliene of deantar Alaa by the Sls oP Barbarai 
the instance of an Income-tax Officer was presented by the Public Prosecutor for 
Greater Bombay to the Registrar of the City Sessions Court. The complaint was 
signed by the Income-tax Officer who had also effirmed it before the Registrar. At 
the bottom there was an endorsement that the complaint was drawn by the Public 
Prosecutor and'it was not algned by anybody.. On the question whether the provi- 
sions of s. 198-B of the Code had bean complied with in the case:— 

Held, that, in the circumstances of the case, the act of making the complaint was 
‘ not the act of the Public Prosecutor, and, therefore, as the complaint was not made 
by the Public Prosecutor as required under s. 198-B of the Code, the Sessions Judge 
could not take cognizance of the offence. 


-~ A criminal complaint was filed by the State of Bombay at the instance of 
one M. S. Prasad, Income-tax Officer, C/ITI Ward, against O. B. L. Bhat- 
nagar (accused) who was the editor and publisher of a weekly magazine 
known as ‘Bombay City’, under s. 500 of the Indian Penal Code, 1860, read 
with s. 198B of the Criminal Procedure Code, 1898, for defamation of M. 8. 
Prasad in respect of his conduct in the discharge of his publie functions. The 
complaint was solemnly affirmed before the Clerk of the State, Higg Court, 
Bombay (D. R. Nadkarni, Registrar of the City Sessions Court) by M. 8. 
Prasad, and at the foot of the affirmation were the following two unsigned 
remarks :— 

Complaint drawn by the Public Prosecutor for Greater 

Witness:—1. M S. Prasad, Income-tax: Officer, C-II Ward, Bombay-1. 
The accused by an application raised a prelimmary objection that the Court 
of Session was not competent to take cognizance of the complaint as inter alia 
it did not comply with the provisions of s. 198B of the Criminal Procedure 
Code inasmuch as the complaint was not filed by the Public Prosecutor. The 
Additional Sessions Judge rejected this contention and ordered the case to 
proceed, observing as follows :— 

ikia guerian that nos raaa to; be decidat iw wahe ta pora En 
S a e gpg E 


E ET 1987. ‘Criminal Revision Judge, Sag e aes in Case 
Application No. 1542 of 1056, from the order No. 91 o Sessions, 1 
passed by R. B. Mehta, Additional Seasions 
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sented by Mr. C. M. Trivedi, the Public Prosecutor for Greater Bombey. It appears 
that through over-sight the copy which .was supplied to Mr. Bhatnagar did not con- 
tain this endorsemefit However, it is clear from Mr. Nadkarni’s statement made before 
me, and which in fairness to Mr. Bhatnagar, I must say, he has not challenged, that this 
complaint was presented by Mr. Trivedi. Therefore, on the facts of this complaint, it 
appears clearly that the complaint is drawn by the Public Prosecutor and it was presented 
by the Public Prosecutor. In these circumstances can tt be sald on the facts of this 
case, whether this complaint has been made by the Public Prosecutor? It appears to 
me, reading the provisions of s: 198 as well as s. 196-B(1), that the intention of the 
Legislature seems to be that such complaints as are contemplated under s. 188-B should 
be initiated and lodged by the Public Prosecutor. In other words that before such 
complaint under s. 188-B is entertamed by the Court, it must come before the Court 
through the Public Prosecutor for the State, so that no complaint which ought not be 
filled in the opinion of the Public Prosecutor should be filed in this Court’ If this js 
done, then the complaint can be said to be made to the Court by the Public Puosecutor. 
It is true that in so many words the complaint does not state that it is made by the 
Public Prosecutor. It is true that the Public Prosecutor has not signed it as a com- 
plainant on the body of the complaint Yet, it appears to me that on the facts of this 
case, where the complaint has been drawn by the Public Prosecutor and coupled with 
the further fact that it has been presented to the Court (in this case to the Registrar 
who acts for this purpose on behalf of the Court) by the Public Prosecutor, it appears 
to me that the complaint which is presented to the Court is a complaint which is made 
by the Public Prosecutor. I cannot escape the conclusion that in substance the com- 
plaint before me in this case, when it is drawn by and presented by the Public Prose- 
cutor to the Registrar, must be deemed to be a complaint made by the Public Prosecutor. 
That it is in writing cannot be disputed because it is a typed complaint. It is drawn 
by and presented by the Public Prosecutor. Under the circumstances the second objection 
raised by Mr. Bhatnagar is not tenable and this Court can take cognizance of this 
complaint.” 


The accused applied in revision to the High Court. 
The application was heard. 


8. A. Desas, with D. G. Desai and MH. J. Divwala, for the applicant. 
H. M@. Choksi, Government Pleader, for the State. 


BAVDEKAR J. This is an application for revision from a com laint which 
has been filed in regard to an offence of defamation committed br the peti- 
tioner by certain articles published by him. The complaint in this case, it 
is common ground now, was presented by the Publie Prosecutor for Greater 
Bombay to the Registrar of the City Sessions Court. It purported to be a 
complaint filed by the State of Bombay at the instance of Mr. M. S. Prasad, 
Income-tax Officer, O-III Ward, having his office at.Aayakar Bhuvan, Church- 
gate, Bombay. The complaint is signed by Mr. M. 8. Prasad, who has also 
affirmed it before the Registrar of the City Sessions Court. At the bottom 
there ig an endorsement that the complaint was drawn by the Public Pro- 
secutor for Greater Bombay, which is not signed by anybody. Now, when & 
warrant was issued against the petitioner, he raised a contention before the 
learned Additional Sessions Judge, to whom the complaint ‘went for disposal, 
that he could not take cognizance of the offence,” because the complaint had 
not been filed by the Public Prosecutor. This contention of his has been 
overruled by the learned Additional Sessions Judge, and he has come here 
in revision. ` a 

Now, the learned Additional Sessions Judge pointed out rightly that gub-s. 
(13) of s. 198B says that the provisions of s. 198B are in addition to, and 
not in derogation of the'provisions of s. 198 itself. The learned advocate, who 
appears on behalf of the petitioner, argues. that that does not mean that if it 


-is desired that there should be a trial by a Sessions-Court without a commit- 


tal that the complaint‘ mist bé made- both’ by the- person aggrieved, that 1s, 
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the person defamed, and the Publie Prosecutor. He says that the meaning 
of that sub-section is that it would be open to the complainant to file a com- 


plamt before a Magistrate, who would thereupon take cognizance and alae 
W, 


ceed to try the accused, or to commit him for trial under the ordinary 
that is, the Code of Criminal Procedure as it was before s. 198B was added. 
I do not think, however, that this contention can possibly be accepted. It is 
true that it is always open to a person defamed to lodge a complaint of de- 
famation before a Magistrate; but that is not because s. 198B(13) enables 
him to do so, but because when an offence of defamation is committed, the 
only limitation upon the ordinary law that any person can set the eriminal 
law in motion, which is provided in s. 198, being satisfied, the complainant 
himself can make a complaint of the offence before a Magistrate. What s. 
198B (13) consequently means, when it says that the provisions of s. 198B 
shall be in addition to, and not in derogation of the provisions of s. 198, is 
that amy complaint which may be made under s. 198B must also satisfy the 
provisions of s. 198, that is, the complaint will have to be made both by the 
person aggrieved and by the Public Prosecutor. I do not think that the lan- 
guage that the provisions of s. 198B shall be in addition to, and not in de- 
rogation of those of s. 198 would be the correct language to use, if all that 
was intended was that it was not to be regarded that s. 198B sgo to speak 
repeals s. 198, or that a complaint for defamation could not be made even to 
a Magistrate by the person aggrieved without the intervention of the Public 
Prosecutor. 

But the further question which has got to be considered is whether the 
provisions of s. 198B have been complied with in the present case. Now, what 
that section requires is that the complaint shall be made by the Publie Pro- 
secutor. If it is not made by him, then the Sessions Judge cannot take cog- 
nizance. Now, it is not necessary for the purpose of this application to de- 
cide whether there must be application of the mind of the Public Prosecutor, 
or whether the Public Prosecutor, before he files a complaint, is required to 
exercise what may be called an individual judgment. AN that is neces- 
sary to state for the purpose of the present application is that the act of 
making the complaint must be his act, and it is not possible to say from the 
evidence hefore me that in this case the act of complaining was thegact of 
Mr. Trivedi, the Public Prosecutor in the present case. I have already men- 
tioned that the complaint purports to be a complaint by the State of Bom- 
bay at the instance of the Income-tax Officer concerned. It is not signed by 
the Public Prosecutor himself; it is signed only by the Incometax Officer, 
who has also apparently affirmed it before the Registrar of the City Sessions 
Court. It is true that at the bottom there is:a remark that the complaint 
has been drafted by the Public Prosecutor; but, in my view, rather than help- 
ing the prosecution it helps the accused. It is obvious that the Public Pro- 
secutor has made a distinction in this connection between himself and Mr. Pra- 
sad. Whereas he has shown that he was merely a drafter of the complaint, 
Mr. Prasad has been shown as the person at whose instance the prosecution 
was lodged and who was as a matter of fact himself making the complaint 
There was no occasion for his making such a distinction, if Mr. Trivedi had 
thought that the act of complaining was his own act. 

Now, it is quite true that there is nothing which ‘prevents a Public Prosecu- 
tor, when the complaint itself is ambiguous and it cannot be said whose act 
it 18, to lead evidence to show that whatever might appear from the com- 
plaint, the act of making the complaint is the act of the Public Prosecutor. 
It has been held by this Court and as a matter of fact also now by the Privy 


Council that where sanction is necessary, and on the face of it the sanction > 


does not make it clear that it is in relation to the facts charged, evidence 
could be adduced to show that the sanction which was given was in respect 
of the facts charged. The same reasoning must necessarily apply to a case 
like the present, and it is open to the prosecution to lead evidence -to' show 
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that, whatever the defecta in the drafting of the complaint may be, the act 
of making the complaint was Mr. Trivedi’s. But the prosecution failed to 
do so. It is obviods, therefore, that it cannot possibly be said now that the 
act of complaining was the act of the Public Prosecutor. For illustration, 
it may well be inguired whether assuming that in this case a question arose 
of compensation being given under s. 250, an order could be made against 
the Public Prosecutor to pay the compensation, and I do not think it can 
possibly be said that when Mr. Trivedi has made this distinction that he 
is merely a drafter of the complaint and also obviously the advocate who 
presented fhe complaint to the Court it can be successfully contended for 
the purpose of s. 250 that he was the complainant against whom an order 
under sg. 250 could be made. 

The learned Government Pleader draws my attention to s. 537(a); but it 
seems to me that that is not the section which can be availed of in the present 
case when s. 198B contemplates that the act has got to be the act of the 
Public Prosecutor and it has not been shown that it is his. In such a case 
the Sessions Court must refuse to take cognizance and the defect is one of 
Jurisdiction. 

Finally, it is said that the prosecution should now be allowed to lead evi- 
dence to show that the act in this case is the act of the Public Prosecutor. 
Now, I could have understood such a contention, if an objection had not been 
taken at the outset on behalf of the petitioner under s. 198. That objection 
was taken. The State chose to fight it out and fought it without success. 
There is no reason why opportunity should now be given to it to lead evi- 
dence which would enable it to fill up the gap. 

The proceedings of the learned Additional Sessions Judge consequently are 
quashed, and the petitioner-accused is ordered to be discharged. 

Order set aside. 


APPELLATE CIVIL. 
[RAJKOT BENCH] 


Before Mr. Justice M. C. Shah. 


DIPCHAND VAKHATCHAND MEHTA v. 
MADHUSUDAN JIVUBHAI PRABHASHANKAR DAVE.* 
Arbitration Act (X of 1940), Secs. 14, 41—Civil Procedure Code (Act V of 1908), Sch. I, 
para. 20 (2)—Saurashtra High Court Rules—Applicution for filing award made under 

s. 14(2) of Arbitration Act—Whether such application can be treated as a suit. 

An application for filing an award made under s. 14(2) of the Arbitration Act, 
1940, cannot be treated as a sutt. 

For the purpose of computing advocate’s fees, in such an application, under the 
Rules of the former Saurashtra High Court, the rule applicable would be r. VI of 
the Appendix to Part I (attached to r. 109) of the Rules and not r. I(a) of the said 
Appendix. , 

Ramal v. Marut# Ganpat, Kinushet v. Vithal Bhikgn,® Arura Vir v. Punjab 
Zamindara Bank, Ltd?’ and Govind v. Venkatesh,‘ referred to. 

Onze Dipchand (applicant) filed an application praying for a decree in 
terms of an award dated July 12, 1954. Madhusudan and others 
(opponents) opposed the application inter alia on the ground that the award 
was vitiated by the legal misconduct of the arbitrator. The Court upheld 

*Decided,' Maroh 18, 19657. -Ovi er 2 (1041) 43 Bom. L. R. 976, 


lication No. 82 of 1956, . s.c. [1942] ALR. Bom. 57. 


by M. M. Nanavaty, Tudge a DI, 8 L988 A. L R. Lah, 164. 
Otvil Suit No. 193 of 1054. ` 4 (1926) 20 Bom. L. R. 342, 
1 (1920) 22 Bom. L. R. 1877. 8.0, [1927] A. L R. Bom. 259. 
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the contentions of the opponents and rejected the application with costs. It 
awarded advocate’s fees on ad valorem basis of the in’-dispute. The 
applicants applied to the Court to modify the decree aad. award only :1/4th 
of the amount as advocate’s fees on the ground that the application for filing 
an award was not a suit, and, therefore, under the Saurashtra High -Court 
Rules the opponents were entitled only to 1/4th of the amount. ‘The Judge 
dismissed the application with costs and held that the application under s. 
14 of the Arbitration Act, 1940, was a suit, observing as follows :— 

“The case involves many complicated and contested questions of law and fact and 
the Court has to decide the same as a normal regular Civil Suit, as the Judgment would 
bear testimony to the same. 

The rule 6 of Chapter VI of High Court Rules comes into play in cases which are 
not provided for. Application under ss. 14 and 17 of the Arbitration Act have been 
held +e be Civil Suits with regard to many of the provisions of Civil Procedure Code. It 
is held in [1928] ALR. Mad. 909, that the application is a Ctvil Suit for purposes of 
O. IX, C.P. Code. Similarly O. XXXVI of CP. Code is held to be applicable in such 
an application and the application is held to be a Civil Suit for this purpose as decided 
in [1928] ALR. Bom. 259. It has been laid down in [1918] ALR. Lah. 83, that the appli- © 
cation can be held to be a Civil Sut for purposes of s. 21 of the Arbitration Act. 

In this case the issues have been investigated and very exhaustive evidence has been 
led by the parties.” ) 


The applicants applied in revision to the Bombay High Court at Rajkot. 
The application was heard. 


M. O. Shak, for the applicant. 
A, R. Baa, with J. R. Nanavaty, for the opponents. 


M. C. Suan J. The dispute in this revision application relates to the com- 
putation of advocate’s fees, under the Rules of the former Saurashtra High 
Court, in an application for filing an award under s. 14 of the Indian Arbi- 
tration Act. The applicant: filed the said application in the Court of the Civil 
Judge, Senior Division, Surendranagar, and it was numbered as a suit, be- 
ing Suit No. 193 of 1954. The opponents raised various objections and one 
of these was that it was not competent to the applicant to file the award 
in Court and eventually -the ‘learned Judge dismissed the application, that is 
to say, refused to file the award but at the same time he ordered a decree 
to be drawn up and therein the advocate’s fees were computed on an ad 
valorem basis of the sum in dispute. The applicant then applied to the Court 
for amending the decree in this regard by computing the advocate’s fees 
under r. VI of the Appendix to Part I (attached to r. 109) of the Saurashtra. 
High Court Rules, contending that the application for fling an award was 
not a suit and therefore did not fall under r. I(a) of the said Appendix 
but was covered by r. VI as a case not otherwise provided for. The learned 
Judge. rejected this plea and held that the application was a suit and the 
case was therefore governed by r. I(a), and in this view he dismissed the 
application. It is against this order that the applicant has come im revision. 

Now s. 14 of the Arbitration Act, 1940, under which the proceedings for 
filmg an award are to Be taken does not say expressly or by necessary impli- 
cation that these proceedings are a suit, nor are there any other provisions 
in the Act to suggest that these proceedings are a suit’ Under para. 20(2) of 
Sch. IL to the Civil Procedure Code, no doubt an application for filling an 
award was to be numbered -and registered as a suit between the applicant as 
plaintiff and the other parties as defendants, and therefore there was some 
justification for calling such’ an ‘applicafion -a suit, but the Arbitration 
Act does not contain any corresponding provision. . But even in the case of 
an application under paa 20 Beh. II to the Civil LA Code, it e ben 
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held that it is not a suit. In Rajmal v. Maruti,! an applica- 
tion had been made by the plaintiff to file an award under para. 20 
of the Second Schedule of the Civil Procedure Code and that appli- 
cation was numbered as a suit, but it was summarily rejected, without trying 
the validity of the award, on the ground that, treated as a suit, it was time- 
barred. The plaintiff then filed a regular suit to enforce the award and it was 
objected to as having been barred by res judicata, but the objection was over- 
ruled. Macleod C. J. held that it cannot be said that the proceedings under 
paras. 20 and 21 of the Second Schedule were proceedings in a suit, though for 
the purposes of convenience they may be numbered and registered as a suit. 
The Judgment then proceeds to consider the question of res judicata and says 
that no doubt a decree can be made when the Court pronounces a judgment on 
the award and ‘there being no appeal against it, the question whether a suit 
could be filed to enforce the award would never arise. The order refusing to 
file an award however is a different matter and it cannot be considered as a 
decree and therefore the second suit will not be barred by res judicata. The 
observations rélatng to the question of res judicata are no doubt not material 
to the present case; all the same the learned Judges have definitely held that 
even though the application might have been numbered and registered as a 
suit, it could not be said that the proceedings thereof were proceedings in a 
suit. ! 

Another decision of this Court is Ganpat Kinushet v. Vithal Bhikan.2 
There an application to file an award had been withdrawn without 
obtaming the Court’s permission to file a fresh suit, and the plaintiff having 
filed a fresh suit to enforce the award, the bar of O. XXIII, s. 1(3), was pleaded 
on behalf of the defendant. The reply cf the plaintiff was that an applica- 
tion to file an award was not a suit and Rajmal’s case was cited in support 
of that contention. In view of the other grounds on which the learned Judges 
could rest their judgment, they said that it was not really very material whe. 
ther an application for an award is regarded as a suit within the meaning 
of O. XXIII, r. 1, or not; all the same. they felt bound by the authorities laying 
down ihe principle that an application to file an award, though it is numbered 
and registered as a suit, is not a suit for all purposes and they accepted the 
view tafen in Raymal’s case. 

The Lahore High Court has held in Arura Vir v. Punjab Zamindara 
Bank, Lid.,° that the presentation of an application by the arbitrator to the 
Court for filing an award comes within the category of ‘civil proceedings’ 
within the meaning of s. 141 of the Code and, therefore, where an award is 
made against a minor, it is incrmbent to make a prayer in such an applica- 
tion for a person being appointed the guardian of the minor. Though the 
actual decision of that case is not material to the present case, the ruling 
dees lay down the principle that such applications are mere civil proceed- 
ings and not suits. 

Govind v. Venkatesh,4 which has been relied upon by the learned Judge helow 
was also a cage in which an application made under para. 20 of the second sche- 

- dule to the Civil Procedure Code for enforcing an award was numbered and re- 
.*gistered as a suit, and the question arose whether the proceedings were a suit for 
purposes of O. XX XVIII of the Civil Procedure Code, and whether the Court 
can direct attachment before judgment. It was held that the application be- 
came a suit for the abovesaid purposes. Rajmal’s case was sought to be dis- 
tinguished on the ground that there the question related to the bar of res 
. judicata, and it was quite different to that of attachment before Judgment. 
“Marten C. J., observed that they were not called upon to give any decision 
‘on the question of res judicata, and he based his decision on the technical 
ground that the application made under para. 20 of Sch. I -to the Civil Pro- 

1 (1920) 22"™Bom. L. R. 1877. 3 1940) A. I. R. Lab. 164. 

2 (1041) 43 Bom. L. R. 976, s. o. [1042] 4 (1926) 29 Bom. L. R. 842, s.o. [1927] 
A. L R. Bom, 87, A. I. ÈR. Bom, 259, 

L. R.—24, 


370 THE BOMBAY LAW RAPORTAR, aa [YOL LIX. 


cedure Code, being numbered and registered as a suit, could be treated as a 
suit. That decision is, therefore, no precedent for a case arising under s. 14 
of the Arbitration Ach .% * k k 

Now, apart from the last mentioned case, which takes a,rather technical 
view, and has a limited scope,.the other decisions do hold that an application 
to file an award made under para. 20 of the Second Schedule to the Civil 
Procedure Code is not a suit for all purposes, and that is despite thé provi- 
sions of sub-para. 2 of para. 20. A fortiori, therefore, an application for filing 
an award made under s. 14(2) of the Arbitration Act cannot be treated as a 
suit. That this is so also appears from s. 41 of the Act. Clause (@) ofthe 
section applies the provisions of the Civil Procedure Code to all proceedings 
before the Court, meaning proceedings under the Arbitration Act, subject, of 
course, to the provisions of the Act itself and the rules made thereunder, and 
cL (Q) empowers a Court to make orders in respect of any of the mat- 
ters set out in the second schedule to the Act, and this definitely suggests 
that an application made to the Court for filing an award is a proceeding 
very dierent from a suit, because if it was a suit, then there would have been 
no need to apply the provisions of the Civil Procedure Code or to empower 
the Court to make orders in respect of the matters in the second schedule 
to the Act. l 

It must be held, therefore, that the application for filling an award made by 
the present applicant was not a suit, and the learned Judge below was there- 
fore in error in computing the advocate’s fees on an ad valorem basis under 
r. I(a) of the Appendix to Part I of the Rules of the Saurashtra High 
Court. The case falls under r. VI of the Appendix being a case not other- 
wise provided for and the amount of advocate’s fees to be allowed should have 
been one-forth of that payable according to the rates specified in r. I(a). 
Accordingly, this revision application is allowed, the order of the learned Civil 
» + Judge is set aside and it is ordered that the advocate’s fees shall be com- 
' -puted under r. VI of the Appendix above referred to. The opponents to pay 
the applicant’s costa of this application and to bear their own. 


Application allowed. 


e 
[NAGPUR BENCH] 


Before Mr. Justice Tambe. 


LAXMAN DAJIBA TELANGA v. RAJARAM LINGAYYA 
ALLALWAR THLANGA.” -- 

Court-fees Act (VI of 1870), Sec. 7(vi-a)(a)—Madhya Pradesh Amending Act of 1953 . 
—Ancestral property held in specified portions separately by plaintiffs and defendants 
but without defining thelr shares and effecting actual division of property—Property 
in possession of plaintiffe lesser in extent than their half share in property and in 
possession of defendants more than due to their half share—Plaintiffs by sult sesk- 
ing partition of property held in excess of their share by defendants and for payment 
of Court-fees valuing this property held tn excese—Whether such valuation of claim | 
for payment of Court-fees proper. . E 
' Certain property which was 6897 square feet in area devolved an the father of 
_ the plaintiffs and the father of the defendants and was enocesiral property in their 
hands. Thereafter they were in separate possession of specified portions of that pro~ 
perty without defining their shares and without effecting any actual division of their 
property according to their respective shares. After the death of their respective 
fathers, the plaintiffs and defendants were in possession of those items of property, 
the plaintiffs being in possession of 2408 square feet in area and the defendants 4488 
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square feet in aree The plaintiffs by suit sought partition of 2081 square feet which 
was in possession of the defendants in excess of their share and also claimed pos- 
session of equal ‘portion of the ancestral land. For purposes of payment of Court- 
fpes under the Court-fees Act, 1870, as amended by the Madhya Pradesh Amending 
Act of 1958, the plaintiffs valued only 2081 square feet of land and‘ paid Court-fees 
thereon. On the question of the proper valuation of the claim for payment of 
Court-fees:— : 

Held, that the plaintiffs under s. 7(vi-a)(a) of the Court-fees Act, which governed 
their ‘case, were liable to pay ad nalorem Court-fees on one-half of the value of their 
half share in the entire ancestral property, and as they had paid Court-fees only on 
"one-half of the land measuring 2081 square feet, they had not paid proper Court-foes 
and had not properly valued their claim. 

Santosh v. Rama, referred to. 
The facts appear in the judgment. 
S. N. Kherdekar and L. D. Khapre, for the applicants. 
D. B. Padhye, for the non-applicanta. 


TAMBE J. The decision of this application will also govern the decision of 
Civil Revision No. 118 of 1956. Both these applications are by the defendants. 
Facts in brief are: Plaintiffs instituted this suit for partition of the suit pro- 
perty. Their case was that on the death of one Kesheo, certain property de- 
volved on their father and the father of the defendants. The property was 
ancestral property in their hands. Thereafter they were in Separate possession 
of some specific portion of that property without defining their shares and with- 
out effecting any actual division of their property according to their respective 
shares. After the death of their respective fathers, the plaintiffs and defen- 
dants are in possession of those items of the property. The property in posses- 
sion of the plaintiffs is lesser in extent than their half share while that in posses- 
sion of the defendants is more than due to their half share. The total property 
that had devolved on the plaintiffs’ father and the defendants’ father was 6897 
sq. feet in area. The property in possession of the plaintiffs is 2408 sq. feet in 
area while that in possession of the defendants is 4489 sq. feet in area. Thus, 
according to the plaintiffs, the dofendants are in possession of the property 2081 
sq. feet if area in excess of their share. The plaintiffs are seeking partition of 
this 2081 sq. feet and algo claim possession of equal portion of the ancestral land. 
For purposes of payment of Court-fees, they have valued only 2081 gq. feet of 
land and have paid Court-fees thereon. The defendants inter alia objected to 
the frame of the suit and also the valuation of the claim for payment of Court- 
fees. According to them, the plaintiffs’ suit relates only to the equalisation 
of share in respect of 2081 sq. feet in area only. Such equalisation cannot be 
made without taking into account the value of the property in possession of 
each of the parties. The plaintiffs have not given the value of their share and 
have also not valued the share of the defendants. The value of the property 
which had devolved on the plaintiffs’ father and the defendants’ father was 
to the extent of Ra. 15,000 and on this basis the plaintiffs must value the 
suit and pay Court-fees. On proper valuation the trial Court will not have 
the jurisdiction to try the suit. The trial Court has negatived both these con- 
' tentions and hence this revision. f 

In my view both these revisions will have to be allowed. It was not the 
plaintiffs’ case that their father and the defendants’ father had effected any 
absolute partition by m&tes and bounds of any portion of the property that de- 
volved on them leaving the remaining property to be divided at a future dato. 
Their separate possession of different items of property was only a convenient 
arrangement. In view of these admissions it is clear that the plaintiffs’ father 
and the defendante’ father and after their death the plaintiffs and the defen- 
dants continued to be joint owners of all the property that devolved on their 
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respective fathers on the death of Kesheo. If the plaintiffs want to hold in 
severalty their share in the said ancestral property, they must seek partition 
by metes and bounds of the entire property that devolved on their father and 
the defendants’ father. It is possible to argue that the second prayer covers 
this relief, but, in my opinion, the said prayer is not worded so clearly. The 
frame of the suit, therefore, is not proper. The learned counsel for the plain- 
tiffs urges that the plaintiffs may be given an opportunity to amend their 
plaint suitably. No objection was raised on behalf of the defendants to this. 
I, therefore, direct that the trial Court shall give an opportunity to the plain- 
tiffs to amend their plaint in the light of the aforesaid remarks. 

As regards the question of Court-fees, the suit was instituted on March 10, 
1955. The provisions of the Conrt-fees Act, 1870, as amended by Madhya 
Pradesh Amending Act of 1958, will govern this case. The relevant provisions 
relating to partition are s 7 (e-a) of the Court-fees Act. They read as 
follows: 


“7. The amount of fee payable under this Act in the suits next hereinafter men- 
tioned shall be computed as follows: ... 

(vi-a) in suits for partition— 

(a) according to one-half of the value of the plaintiffs share of the property; and 

(6) according to the full value of such share if on the date of presenting the plaint 
the plaintiff is out of possession of the property of which he claims to be @ co-parcener 
or co-owner, and his claim to be a co-parcener or co-owner on such date is denied. 

Explanation.—The value of the property for the purposes of this paragraph shall be 
the market value which, in the case of immovable property, shall be deemed to be the 
value as computed in accordance with paragraph (v):” 
It is urged on behalf of the defendants that cl. (b) will govern this case, and 
the plaintiffs must pay ad valorem Court-fees on the market value of the entire 
property. In my view, this contention has no force. The said clause will be 
attracted only when the plaintiff is out of possession of the property of which he 
claims to be a co-parcener or co-owner and his claim to be a co-parcener or co- 
owner was denied prior to the date of the mstitution of the suit. Admittedly in 
the instant case the plaintiffs are in possession of a part of the property of which 
they claim to be the co-parceners or co-owners. It cannot, therefore, be said that 
the plaintiffs are not at all in possession of the property of which tly claim to 
be co-parceners. This clause, is, therefore, not attracted. The clause that 
governs this case is cl. (a). The plaintiffs are claiming or ought to claim sepa- 
ration of their half share in the property that had devolved on their father and 
the father of the defendants on the death of Keaheo. They are, therefore, liable 
to pay ad valorem Court-feea on one-half of the value of their half share in the 
entire ancestral property. Admittedly the plaintiffs have paid Court-fees only 
on one-half of the value of the land measuring 2081 sq. feet. They have not, 
therefore, paid proper Court-fees and have not properly valued their claim. The 
trial Court has relied on the decision of the Nagpur High Court reported in 
Suntosh v. Rama In my view, that decision bas no application to facts of the 
present case. It relates to the construction and application of s. 7(4v) (b) of the 
Court-fees Act as it stood prior to the date of the amendment. Those provisions 
are' now deleted by the amendment Act, and, therefore, typical positions con- 
sidered therein as fallipg under s. 7 ($w) (b) gre of no guidance. Under the 
new provision, no latitude is left to the plaintiffs to value their claim. 

Tt is to be noted that though in particulars the plaintiffs have given the valua- 
tion of the property which was in possession of their father, they have not given 
the valuation of the property which was in possession of the defendants’ father. 
As already stated, according to the defendants, the valuation of the entire pro- 
perty left behind by Kesheo amounted to Rs. 15,000. If that be so, the valn- 
ation of the plaintiffs’ share would come te Rs. 7,500 and the trial Court will 
not be competent to try the suit. May be that the valuation given by the defen- 
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dants is exaggerated, but there are no clear pleadings of the plaintiffs on this 
point. In my view, the plaintiffs should be given an opportunity to state the 
valuation of the property in the hands of the defendants or their father. 

In the result both these applications are allowed and the orders sought to be 
revised are set aside. The cage is sent back to the trial Court with a direction to 
decide these questions afresh in the light of the remarks made above after giving 
an opportunity to the parties to amend their pleadings and lead such evidence ag 
they may desire. The costs of both these revisions shall abide the result. 


Applications allowed. 


CRIMINAL APPELLATE. aa 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 
STATE v. UMASHANKAR KRUPASHANKAR.®“ 


Central Provinces and Berar Ayurvedic and Unani Practitioners Act (IV of 1948), Seca. 
16, 19(a)—Central Provinces and Berar Regulation of Couching Act (II of 1944), Secs. 
3, 2—Central Provinces and Berar Medical Registration Act (I of 1916), Secs. 3, 


disqualified under s. 3 of C.P.B.R.C. Act of 1944 from performing eye operation— 


Whether person registered as medical practitioner under Act of 1947 entitled to be 
registered under Act of 1916. É 


A person who is registered as a medical practitioner under s. 16 of the Central Pro- 
vinces and Berar Ayurvedic and Unani Practitioners Act, 1947, is not disqualified by 
s. 3 of the Central Provinces and Berar Regulation of Couching Act, 1944, from per- 
forming an eye operation. 

The words “any word or expression tmporting a person recognised by law as a 
medical practitioner or as a member of the medical profession” used in s. 19(a) of the 
Central Provinces and Berar Ayurvedic and Unani Practitioners Act, 1947, provide 
that in“the definition of registered practitioner, contained in s. 3 of the Central Pro- 
vinces and Berar Medical Registration Act, 1916, as adopted by the Central Provinces 
and Berar Regulation af Couching Act, 1944, for the purposes of the latter Act, must 
also be read the words “any person who is registered under the C.P. and Berar 
Ayurvedic and Unani Practitloners Act, 1947 (IV of 1948).” 

A person registered as a medical practitioner under the Central Provinces and Berar 
Ayurvedic and Unani Practitioners Act, 1947, is not entitled to be registered under the 
Central Provinces and Berar Medical Registration Act, 1916. 


One Umashankar (accused) who was a registered medical practitioner under 
the Central Provinces and Berar Ayurvedic and Unani Practitioners Act, 1947, 
had couched an eye of one Adkoo Kisan. The accused was charged with having 
committed an offence under s. 8 of the Central Provinces and Berar Regulation 
of Couching Act, 1944, inasmuch as he had done the act of couching without 
being a registered practitioner under the provisions of the Central Provinces 
and Berar Medical Registration Act, 1916. The accusell contended that he was 
an “‘Ayurvedic Chikitsak’’ under s. 1(2) of the C.P. and Berar Ayurvedic and 
Unani Practitioners Act gnd being a registered medical practitioner he was autho- 
rised to conduct couching and as such he had committed no offence. The trying 
Magistrate acquitted the accused, observing in his Judgment, as follows :— 

“The point to be decided in this case is whether the accused who is a registered medical 
practitioner under the Ayurvedic and Unani Practitioners Act, is authorised to couch any 
eye suffering from cataract or not... e 


"Decided, December 20, 1056. Criminal First Class, Nagpur, in Criminal Case No. 1714 
Appeal No. 280 of 1956, from the order of af 1955. 


acquittal passed by D. W. Mohkar, Magistrate, 
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According to s. 3 of the CP. and Berar Regulation of Couching Act, 1944, couching 
by one who is not being a registered practitioner or not possesaing a professional quali- 
fication entitling him to be registered under the C. P. and Berar Medical Registration Act, 
1916, is prohibited and is held to be unlawful. Tre expression registerdd practitioner used 
in the above section shall have the meaning aasigned to it in the C. P. and Berar Medical 
Registration Act, 1916 (vide s. 2). ' 

The definition of registered practitioner is given in s. 3(5) of the C. P. and Berar 
Medical Registration Act, 1916. The C. P. and Berar Ayurvedic and Unani Practitioners 
Act, 1947, is a special Act which has come into force after the G P. and Berar Medical 
Registration Act, 1916, with a view to regulate the qualification and to provide for the 
registration of practitioners of Ayurvedic and Unani systems of medicine with a view to 
encouraging the study and spread of these systems in Madhya Pradesh. As per provisions 
of s. 2(11) of the C. P. and Berar Ayurvedic and Unani Practitioners Act, 1947 “Registered 
practitioner” means a practidoner whose name is registered in the register. The accused 
is registered “Ayurvedic Chikiteak” under the Act as the certificate is granted to him by 
a Board of Ayurvedic and Unani system of medicine MP. constituted under the provisions 
of this Act and for carrying out the provisions of the Act. 

I thus find that the accused who is a registered practitioner under the C. P. and Berar 
Ayurvedic and Unani Practitioners Act, 1947, has committed no offence in couching an 
operation over the eye. When he is a registered practitioner under the Act, there is no 
need for registration under the C. P. and Berar Medical Registration Act, 1916.”: . 


The State appealed against the order of acquittal. 


W. B. Pendharkar, Government Advocate, for the appellant. 
M. V. Nekam, for the respondent. 


MupHOLKAB J. The respondent, Umashankar, was prosecuted for an offence 
under s. 3 of the Central Provinces and Berar Regulation of Couching Act, 
1944, but was acquitted by the trying Magistrate. The State Government feel- 
ing themselves aggrieved by the decision have come up in appeal. 

The only question in this appeal is whether the respondent who is registered 
as a medical practitioner under s. 16 of the Central Provinces and Berar Ayur- 
vedic and Unani Practitioners Act, 1947, could be deemed to be a ‘‘registered 
practitioner’’ within the meaning assigned to the term in the Cerftral Pro- 
vices and Berar Regulation of Couching Act, 1944. Section 2 of that Act says 
that the expression ‘‘registered practitioner’’ shall have the meaning assigned 
to it in the C.P. and Berar Medical Registration Act, 1916. The latter Act 
defines ‘‘registered practitioner’’ as follows: 

“8(5) ‘registered practitioner’ means any person registered or deemed to have been 
registered under the provisions of this Act.” . 
Section 14 of the same Act lays down that every person who is a resident of 
Madhya Pradesh and who is for the time being registered or qualified to be 
registered under the British Medical Act, or is possessed of any of the qualifi- 
cations described in the schedule to the Act shall be entitled to have his name 
registered. It is common ground that the qualifications of the respondent do 
not fall within s. 14 read with the schedule to the Act. The question then is. 
whether in the circumstances the respondent can be said to have contravened 
the provisions of s. 3 of the C.P. and Berar Regulation of Couching Act. That 
section reads thus: 

“Whoever, not being a registered practitioner or not possessing a professional qualifica- 
tion entitling him to be registered under the Central Provinces and Berar Medical Regis- 
tration Act, 1916, couches or attempts to couch or agrees or offers by physical means or 
interference with the eye to give vision to a person suffering from cataract, with or with- 
out that person’s consent, shall, on conviction, be punishable with imprisonment of either 
description for a term which may extend to six mpnths or with fine which may extend 
to one thousand rupees or with both.” l f 

On behalf of the State Government it is argued by Shri Pendharkar that 
only a person who is registered under the C.P. and Berar Medical Registration 
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Act, or who possesses the qualifications entitling him to be so registered is com- 
petent to perform ag eye operation, and that if anyoue else does so, even though 
he may be a registered medical practitioner under some other Act, he will fall 
within the prohibition contained in this section, unless, of course, he possesses 
the qualifications entitling him to be registered under the C.P. and Berar Medi- 
cal Registration Act. 

On the face of it, there seems to be some substance in this argument; but 
there is one more provision of law which has a bearing on this point, and, there- 
fore, it has to be considered It is s. 19(a) of the C.P. and Berar Ayurvedic 
and Unani Practitioners Act. It reads: 

“19. Notwithstanding anything contained in any law for the thme being in force— 

(a) the expression ‘legally qualified medical practitioner’ or ‘duly qualified medical practi- 
tioner or any word or expression importing a person recognised by law as a medical 
practitioner or as a member of the medical profession shall in all Acts of the Legiglature 
of Madhya Pradesh and in all Central Acts in their application to Madhya Pradesh in so 
far as such Acts relate to any of the matters specified in List H or List II of the Seventh 
Schedule to the Constitution, include a registered practtioner;” 
Now, the words used ‘‘any word or expression importing a person recognised 
by law as a medical practitioner or as a member of the medical profession’’ 
clearly provide that in the definition of registered practitioner contained in 
8. 3 of the O.P. and Berar Medical Registration Act as adopted by the Regu- 
lation of Oouching Act we shall have, for the purposes of the latter Act, to 
read also the words ‘‘any person who is registered under the C. P. and Berar 
Ayurvedic and Unani Practitioners Act, 1947 (IV of 1958).’’ The petitioner 
being such a person is not disqualified by s. 3 of the Regulation of Oouching 
Act from performing an eye operation. We would, however, like to make it 
clear that it is not our view that a person registered under the B.A.U.P. Act 
is also entitled to be registered under the Medical Registration Act. 

In this view we hold that the Court below was right in acquitting the res- 
pondent. The appeal is accordingly dismissed. 

Appeal dismissed. 


j APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Tambe. 


MST. SARSWATIBAI RANJITSING KHATRIYA v. CORPORATION OF 
THE CITY OF NAGPUR* 

City of Nagpur Corporation Act (No. II of 1950), Secs. 119, 134(1)—The Central Provinces 
and Berar Regulation of Letting of Accommodation Act (XI of 1946), Secs. 2, 6— 
Central Provinces and Berar Letting of Houses and Rent Control Order, 1949— 
Annual value of property let to tenants fired for purposes of assessment of property 
tax under s. 119 of Act No. II of 1950—Landlord objecting that not open to Corpo- 
ration to value gross annual rent on any basis except one provided in Order— 
Whether assessment of gross annual rent under s. 119 vitiated. 


The powers of the Carpordtion of the City of Nagpur under a 119 of the City of 
Nagpur Corporation Act, 1948, to assess the gross annual rent are in no way restrict- 
ed by the Central Previnces and Berar Letting of Houses and Rent Control Order, 

. 1949 promulgated under s. 2 of the Central Provinces and Berar Regulation of Letting 
of Accommodation Act, 1946. 

The Central Provinces and Berar Letting of Houses and Rent Control: Order, 1948, 
by itself does not flx any fair rent. It only empowers the Rent Controller to fix a 
fair rent when moved either by the landlord or by the tenant, It is anly when the 
Rent Controller is moved by either of them that he gets jurisdiction to fix a fair 


* Decided, Jarnwary 11, 1957. Civil Revision No: 68 of 1956. 
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rent. It does not prevent the perties to amicably settle the rent between themselves, 
nor does this Order make it illegal to charge and realise the rent which may 
be at variance with the method indicated in the Order for a fair rent. It is 
only when such fair rent is fixed by the Rent Controller that the landlord is prohi- 
bited from claiming anything in excess of the rent fixed. 

Rangoon Municipality v. Surati Co." Corporn. of Calcutta v. Ashutosh De, Coimba- 
tore Municipality v. G. S. Govindayyar’ and M. C. Arvi v. Htralat distinguished. 


The facts appear in the judgment. 


G. K. Vinchure, for the applicant. 
G. B. Badkas, for the non-applicant- 


Taupe J. By this application, the applicant-landlord is challenging the 
valuation of her building made by the non-applicant for purposes of assessing 
the building to property tax. 

Facts which are not in dispute in brief are: The applicant owns a house 
situated in the city of Nagpur within the jurisdiction of the Corporation of 
the City of Nagpur. That house is divided into six units bearing municipal 
Nos. 494, 494/1, 494/2, 494/3, 494/4 and 494/5. Unit No. 494 is in the 
occupation of the applicant herself while the other units are rented out to the 
tenants. The annual valuation of unit No. 494 fixed for purposes of assess- 
ment of the property tax is Rs. 130 and the annual valuation of the other 
units is fixed on the basis of rents actually received by the applicant from 
her tenants after allowing deductions permissible under s. 119(b) of the City 
of Nagpur Corporation Act, 1948 (No. O of 1950). By notice, dated Septem- 
ber 24, 1954, the applicant was intimated of the proposed annual valuation 
of these units and the tax based thereon. The applicant filed her objection 
thereto, which was rejected by the Objection Officer by his order dated August 
10, 1955. Feeling aggrieved by the order of the Objection Officer, the appli- 
cant preferred an appeal before the District Judge, Nagpur. ‘This appeal 
also failed and hence this revision. 

It is urged on behalf of the applicant that it is not open to the Corporation 
to value the gross annual rent of the building on any other basis except those 
provided in the Rent Control Order promulgated under Act XI of 1946. At 
any rate, as no method is prescribed under the Act for valuing the Bross an- 
nual rent, the method indicated in the aforesaid Order should be adopted. In 
the alternative, it is urged that there is no basis on which the gross annual 
rent of unit No. 494 is assessed and the same is arbitrary. Reliance is placed 
on behalf of the applicant on the decisions reported in Rangoon Munmioipality 
v. Surati Co.,° Corporn. of Calcutta v. Ashutosh De, Coimbatore Municipality 
v. G. 8. Gowindayyar™ and M. C. Arw v. Hwatal.® l 

In my view, none of these contentions has any force on the facts and cir- 
cumstances of the case. It is to be noted that no order has been passed by the 
Rent Controller fixing the fair rent to be charged for the units in possession 
of the tenants under the C.P. and Berar Letting of Houses and Rent 
Control Order, 1949. 

Section 2 of the Act XI of 1946 reads thus: 

“The State Government may, by general or special order which shall extend to such 
areas as the State Government may, by notification, djrect, provide for regulating the 
letting and sub-letiing of any accommodation or class of accommodation whether real- 
dential or non-resldenUal, whether furnished or unfurnished and whether with or without 
board and in particular, i 

(a) for controlling the rents for such accommodation either generally or when let 
to specified persons or classes of persons or in specified circumstances; 

1 [1994] A. I. R. Rang. 104, 8.0. (1928) : 5 [1924] A. I. R Rang. 194, s.o. (1923) 


I. L. R. 1 Rang. 668. L. R. 1 Rang. 
2 [1027] A. I. R. Cal. 659. 6 [1927] A. IL R. Cel. 659. 
3 +083] 


A. I. R. Mad. 689. 7 pap} A. IL. R. Mad. 689. 
4 (1949) Civil Revision No. 180 of 1948, 8 (1949) Civil Revision No. 180 of 1940, 
decided on November 328, 1949. decided on November 23, 1949. 
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(b) for preventing the eviction of tenants or sub-tenants from such accommodation 
in specified circumstances; 

(c) for requiring such accommodation to be let either generally, or to specified 
persons or classes of persons, or in specified circumstances; and 

(d) for collecting any information or statistics with a view to regulating any of the 
aforesaid matters.” 


Under this section, the State Government promulgated the C.P. and Berar 
Letting of Houses and Rent Control Order, 1949, which came into force on 
July 26, 1949. It is not in dispute that the said Order was made applicable 
to the area within the limits of the Corporation of the City of Nagpur. 


Section 6 of Act XI of 1946 reads thus: 


“Any order made or deemed to be made under section 2 shall have effect notwith- 
standing anything inconsistent therewith conteined in any enactment other than this Act 
or in any instrument having effect by virtue of any enactment other than this Aet.” 


Depending on the aforesaid provision of s. 6 of Act XI of 1946, as already 
stated, it is contended that it is not open to the non-applicant to value the 
gross annual rent on any other basis except those indicated in the Order. In 
my view, this is not a correct contention. When the provisions of the Order 
are examined, it is clear that the Order by itself does not fix any fair rent. 
It only empowers the Rent Controller to fix a fair rent when moved either by 
the landlord or by the tenant. It is only when the Rent Controller is moved 
by either of them, he gets jurisdiction to fix a fair rent. It does not prevent 
the parties to amicably settle the rent between themselves, nor does this Order 
make it illegal to charge and realise the agreed rent which may be at variance 
with the method indicated in the Order for fixing a fair rent. It is only when 
such fair rent is fixed by the Rent Controller, the landlord is prohibited from 
claiming anything in excess of the rent fixed. The relevant provision of s. 119 
of the City of Nagpur Corporation Act for purposes of this case are as follows: 


“119. For the purpose of assessing land or buildings to the property tax—... 

(b) the annual value of any building shall be deemed to be the gross annual rent 
at which such building, together with its appurtenances and any furniture that may be 
let for use or enjoyment therewith, might reasonably at the time of asseasment be expect- 
ed to be Jet from year to year, less an allowance of ten per cent for the cost of repairs 
and for all other expenses necessary to maintain the building in a state to command such 
gross annual rent.” 


Reading this section by itself, it would be seen that the powers of the non- 
applicant to assess the gross annual rent is in no way restricted by the pro- 
visions of the aforesaid Rent Control Order. Even assuming that s. 6 of Act 
AI of 1946 controls the powers of the Corporation to assess the gross annual 
rent, it cannot be said that these provisions come into play till the fair rent 
is actually determined by the Rent Controller on being moved by any one 
of the interested parties. As already stated, in the instant case, the Rent 
Controller has not fixed any fair rent, nor it was shown that the tenants had 
any intention to move the Rent Controller for fixing a fair rent. The land- 
lord is actually receiving the rents from her tenants. In these circumstances, 
it cannot be said that the asseasment of the gross annual rent of units Nos. 
494/1 to 494/5, which is assessed on the basis of the rent actually received, 
is in any way vitiated. i : 

It is urged by the learned counsel for the applicant that the tenants may 
apply for fixation of fair rent to the Rent Controller and the Rent Controller 
might reduce the rent. The landlord then will be getting rents at the lower 
rates but will have to pay taxes on the basis of higher rates. In my view, 
this contention has also no force- Section 184(1) of the City of Nagpur Cor- 
poration Act empowers the Chief Executive Officer to amend the assessment, 
and, as rightly pointed out by*the learned counsel for the non-applicant, if 
any such contingency occurs, it will be open to the applicant to move the Chief 
Executive Officer to amend the assessment. It cannot be presumed that the 
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Chief Executive Officer would not take into consideration the'reduction in the 
rents consequent on such order of the Rent Controller, if any, 

It is next necessary to consider the decisions on which reliance is placed on 
‘behalf of the applicant. Civil Revision No. 180 of 1949 has mo bearing on 
the question that falls for consideration. It does not relate to the powers of 
the municipal committee regarding the assessment of the gross annual rent. 
It is distinguishable on facts. The facta in that case were: A lease was grant- 
ed of a room in the market under bye-law 3(b) by the municipal committee, 
Arvi, to one H for one year i.e. from April 1, 1946 to March 31, 1947. Under 
bye-law 7, the lessee was required to vacate on the expiry of the lease. An 
auction was held for the lease commencing from April 1, 1947, and one A was 
the highest bidder at the auction. H, however, did not vacate and claimed 
benefit of el. 13(1) (b) of the House Rent Control Order. It was held that 
he was entitled to such benefit claimed. It is to be noted that under that 
clause ft was not open to the landlord to terminate the tenancy without ob- 
taining the permission of the Rent Controller for its termination. It will be 
geen that the action taken by the municipal committee was contrary to the 
prohibition contained in the Rent Control Order. As already shown, in the 
absence of any order fixing a fair rent, it was competent for the applicant to 
charge any rent which his tenant had agreed to pay. 

Rangoon Municipality v. Surati Co. (supru) and Coimbatore Municipalty 
vy. G. 8. Gouvindayyar (supra) are also distinguishable on facts. In both these 
cases the rent was already fixed by the competent authorities under the Rent 
Control Acts or Orders prior to the date of assessment, and in these circum- 
stances it was held that the assessment should have been based on the rents 
fixed. 

The decision in Corporn. of Calcutta v. Ashutosh De (supra) turned on 
the interpretation of s. 26 of the Calcutta Rent Act of 1920. The said pro- 
visions read as follows: 

“During the cantinuance of this Act the Corporation of Calcutta or any other local 
authority shell not raise its assessment of any premises above the standard rent on the 
ground of increase of value.” 


The standard rent, according to the said Act, was the rent Lael beg in the 
year 1918, and in view of the aforesaid provisions in the Calcutta Rent Act, 
it was held that it was not open to the municipal committee to raise the 
assessment. As already shown, there is no such provision restricting the 
powers of the Corporation to raise the assessment. , 

This brings us to the gross annual rent asseased on unit No. 494 which is in 
the occupation of the landlord. There is no substance in the contention of 
the applicant that there is no basis for fixation of this rent. Paragraph 5 of 
the order of the Objection Officer dated August 10, 1955, shows that the rent 
is fixed on the basis of the rents obtained by the landlord for the adjoining 
units nos. 494/1 to 494/5. This reason given by the Objection Officer has 
been accepted by the appeal Court. I see no reason to differ from it. 

In the result, this application fails and is dismissed with costs. 

Applecation diemissed.- 
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Before Mr. Justice Dixit and Mr. Justice Vyas. 


NAVNITP AD CHAMPAKPRASAD v. THE COMMISSIONER, 

AHMEDABAD MUNICIPAL CORPORATION, AHMEDABAD.* 
Bombay Provinctal Munictpal Corporations Act (Bom. LIX of 1949), Schedule, Chapter 

VIO, r. 7(1); Secs. 2(53) and (54), 139, 418(1)—Transfer of Property Act (IV of 
1882), Sec. 105—Covenant in lease whereby tenant to pay rent and munictpal tares to 
landlord—-Rateable value of premises fired on basis of rent plus municipal tarea— 
Whether tares form part of rent for determining rateable value of premises. 

In a lease executed between the tenant and the landlord, in respect of certain pre- 
mises, there was a covenant whereby the tenant was to pay the rent as well as the 
munictpal taxes to the landlord. The Mumicipal Corporation calculated the rateable 
value of the premises, under r. 7(1) im Chap. VIO of the Schedule to the Bombay 
Provincial Municipal Corporations Act, 1949, treating the rent and taxes as sent re- 
covered by the landlord. The landlord contended that he was entitled to deduct the 
amount of taxes as he was merely the agent of the Corporation when he collected the 
taxes from the tenant and that the rateable value should, therefore, be fixed on ths 
basis of rent alone:— 

Held, that as under the covenant the tenant had agreed to pay the municipal taxes 
when the primary liability to pay these was upon the landlord under s. 139 of the 
Act, the landlord, to that extent, was saved from payment of the taxes, and 
that, therefore, these taxes could be considered as forming part of the rent for 
fixing the rateable value of the premises. 


NAYNITPRASAD and others (petitioners) owned twenty-two tenements which 
were leased to different tenants. The tenements were within the limits of the 
Municipal Corporation of Ahmedabad. There was a covenant between the 
landlords and the tenants whereby the tenants were to pay the rent plus the 
municipal taxes to the landlords. For the year 1952-58, the Municipal Corpo- 
ration calculated the rateable value of the teuements by treating the rent and 
taxes as rent recovered by the landlords and on the basis of this rateable value 
the Municipal Corporation demanded the property tax. The landlords con- 
tended that they were entitled to deduct the amount of taxes and that the rate 
able value should be fixed on the basis of the rent alone, as they were merely 
agents of the Corporation when they collected the taxes from the tenants. This 
contention of the landlords was rejected by the appellate officer of the Muni- 
cipal Corporation. The landlords appealed to the Court of Small Causes at 
Ahmedabad, under the provisions of the Bombay Provincial Municipal Corpo- 
rations Act, 1949. This appeal was dismissed by the Judge of the Small Causes 
Court, Ahmedabad. The landlords then appealed to the District Judge at 
Ahmedabad and the Assistant Judge who heard the appeal dismissed it. 


The petitioners applied in revision to the High Court. 


The application was heard with application No. 80 of 1956 in which a similar 
question was involved. 
Civ Revision Application No. 825 of 1055. 
C. K. Shak, for the petitioners. 
R. H. Shah, for the opponents. 
F. S. Desa, Assistant Government Pleader, for the opponent. 


Civil Reviston Application No. 80 of 1956. 


C. K. Shah, for the petitioners. 
R. M. Shah, for the opponents. 


Drxur J. These two revisionsal applications raise a common question, and 
the question raised is about the meaning to be given to the expression ‘rent’ as 

"Decided, January 10, 1957. Civil Pevision medabad, in Civil Appeal No. 491 of 1953, 

Application No. 825 of 1955 (with Civil Revision oanfirming the oa B. G. Desai, 

No. 80 of 1956), from the decision Fudge, Cour Causes, Ahmedabad, 

M. T. Vijayakar, Assistant Judge, Ah- Appeal No 773 of 1953. 


880 THA BOMBAY Laty REPORTAR. f [vots LO. 


occurring in r. 7(1) of the taxation rules in Chap. VUI of the}schedule to the 
Bombay Provincial Municipal Corporations Act, 1949. 

The applicants are owners of certain tenements which were let out to differ- 
ent tenants. These tenements are situate within the limits of the Municipal 
Corporation of Ahmedabad and the rateable value of these tenements for the 
year 1952-53 had to be fixed. It appears that there was a covenant in a lease 
executed between the applicants and their tenants whereby the tenants were to 
pay the rent as well as the Municipal taxes to their landlords. The Municipal 
Corporation calculated the rateable value, treating the rent and taxes as rent 
recovered by the landlords. 

The applicants, feeling aggrieved by the aforesaid method of calculation, 
contended that they were entitled to deduct the amount of taxes as the appli- 
cants were merely the agents of the corporation when they collected the taxes 
from their tenants. They took the contention that the rateable value should, 
therefore, be fixed on the basis of rent alone. The Small Cause Court, Ahmeda- 
bad, before which this proceeding was taken, held that the taxes paid by the 
tenants should be included in the amount of the rent in determining the ratea- 
ble value of the tenements. An appeal was preferred from the order. of the 
Court of Small Causes in the Court of the District Judge, Ahmedabad, and the 
learned Assistant Judge, Ahmedabad, confirmed the view taken by the Court 
of Small Causes and dismissed the petitioners’ appeal. It is from that order 
that the present application in revision has been brought. 

Upon this application, it is contended on behalf of the applicants that the 
learned Assistant Judge was wrong in taking the view that the taxes should be 
taken into consideration along with the amount of the rent in determining the 
rateable value of these tenements. Mr. C. K. Shah has drawn our attention 
to certain provisions of the enactments. To take the Bombay Provincial 
Municipal Corporations Act, 1949, first, the material provision which requires 
construction is r. 7(1) of the taxation rules. The rule in question runs as fol- 
lows : 

“In order to fix the rateable value of any building or land asseasable to x property- 

tax there shall be deducted from the amount of the annual rent for which such land or 
building might reasonably be expected to let from year to year a sum equal to ten per 
cent. of the said annual rent, and the said deduction shall be in leu of all allowdfices for 
repairs or on any other account whatever”. 
It should be noticed that, according to r. 7(1) there is a flat rate of deduction 
which is a deduction of 10 per cent. of the annual rent, and it is significant that 
the rule goes on to provide that the deduction shall be in lieu of all allowances 
for repairs or on any other account whatever. The expression ‘‘in lieu of all 
allowances for repairs or on any other account whatever’’ is significant, This 
shows that once a ten per cent. deduction is made, then there is no other allow- 
ance permissible according to r. 7(1). Now, the expression ‘rent’ is not defined 
in the Act. But it will be convenient to mention two definitions as given in 
s. 2(63) and s. 2(44). In s. 2 (63) the term ‘rack rent’ has been defined and 
it means the amount of the annual rent for which the premises with reference 
to which the term is used might reasonably be expected to let from year to year 
as ascertained for ihe purpose cf fixing the rateable value of such premises. 
Then s. 2(54) defines ‘rategble value’ and it means, the value of any building 
or land fixed in accordance with the provisions of the Act, and the rules for 
the purpose of assessment to property taxes. Now, we are here concerned 
with the rent and not the rack rent and, therefore, we will have to go, for the 
purpose of definition, to s. 105 of the Transfer of Property Act. Section 105 
defines the expression ‘lease’ and it says: 

“A lease of immoveable property is a transfer of a right to enjoy such property, made 
for a certain time, express or implied, or in perpetuity, in consideration of a price paid 
or promised, or of money, a share of crops, service or any other thing of value, to be 
rendered periodically or an specified occasions, to the transferor by the transferee, who 
accepts the transfer on such terms. The transferor is called the lessor, the transferee is 
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called the lessee, price is called the premium, and the maney, share, service or other 
thing to be so ered is called the rent.” 


It is apparent that the expression ‘rent’ as defined in s. 105 is wide. The ex- 
pression ‘reng’ does not mean only money. The rent may be in the form of 
share. It may again be in the form of service or it may take the form of any 
other thing to be so rendered. Now, in this case, there was a covenant between 
the landlords and the tenants, and under the covenant the tenants were to pay 
the rent in addition to the municipal taxes to the landlords. There can be no 
doubt, therefore, that according to the terms of the lease, it was the tenant who 
was liable to pay the municipal taxes. But the liability under the Act is pri- 
marily the liability of a landlord. In this connection, reference may be made 
to 8. 189 which, by sub-s. (1) (6) (4), says: 
“If the premises are not so held, from the lessor if the premises are let.” 


This shows that the primary liability is upon a landlord, and not upon a 
tenant. Lf this be the true position, as indicated in s. 189, what happens is that 
where the statutory liability is upon a landlord, the liability to pay municipal 
taxes is transferred, aécording to the terms of the lease, to a tenant. In other 
words, the position is that the landlord is saved the amount and it may well be 
that that was a consideration while granting the leage. To the extant that a 
tenant pays these taxes, the landlord undoubtedly gets a benefit; and when the 
landlord has got this benefit insofar as the tenant is required to pay the muni- 
cipal taxes, it may well be that that was a consideration which influenced the 
landlord im fixing the amount of the rent. As we read the definition of the 
expression ‘rent’ occurring in s. 105 of the Transfer of Property Act, there is 
no difficulty in saying that the rent may not necessarily be in the form of cash 
only. If the rent can be in any other form as in this case in the nature of the 
payment of municipal taxes, there is no reason why we should not give the ex- 
pression ‘rent’ a meaning which is consistent with the definition as occurring 
in s. 105. Mr. C. K. Shah, who appears for the applicants, contends that in 
so interpreting the expression ‘rent’, we would be adding to the section words 
which do not occur there. He says that the expression ‘rent’ means rent and 
nothing else. He says that it cannot mean that in the expression ‘rent’ the 
munigpal taxes need be included. But, we think that that is not necessarily 
the only construction. After all, there is a covenant and under the covenant 
the lability is placed upon the tenant. But the primary liability is upon the 
landlord. Therefore, the payment of municipal taxes may well be in the 
nature of rent, though not the rent, strictly so-called. 

In this connection, one may refer to what Mulla, the learned author of the 
commentary on the Transfer of Property Act, 4th edn., 1956, has observed at 
p. 609 under the caption ‘Rent’. The following passage occurs there: 

“But in Indian law, any payment by the lessee that is part of the consideration of 
the lease is rent. Thus when the lease provides for collection charges In addition to 
rent, such charges are really part of the rent.” 

With respect, this is the right view to take. 

Mr. C. K. Shah says that so far as the Bombay Municipal Boroughs Act, 
1925, 18 concerned, there was a distinct provision and that provision is to be 
found in s. 78. He says that there is no correspqnding provision to be found 
in the Bombay Municipal Corporations Act, 1949. But, in our view, r. 7(1) 
is, in itself, clear. It provides for a deduction of 10 per cent. which, we think, 
is a flat rate, and What is significant is the expression ‘on any other account 
whatever’. Some reasonable meaning must be given to this expression. It 
means obviously, we think, that the municipal taxes cannot be omitted from 
consideration in determining the rateable value of a property. 

Mr. V. 8. Desai, the learned Assistant Government Pleader, to whom we are 
indebted for mentioning to us the practice prevailing in the three Municipal 
Boroughs existing in this State, says that the practice as prevailing in Bombay 
and Poona is that the municipal taxes are not taken into consideration, whereas 
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in Ahmedabad the practice is to take into consideration th municipal taxes 
along with the rent in determining the rateable value of a Jroperty. But we 
think that the practice, if any, cannot surely be a determining factor in ascer- 
taining the true meaning of r. 7(1). If there is a lease between a landlord 
and a tenant and by the lease the tenant agrees to pay the muricipal taxes and 
the landlord is saved, to that extent, from the payment of municipal taxes, 
there is no reason why we shonld not consider the municipal taxes as forming 
part of the rent. It is at least in the nature of rent, and this view is supported 
by the observations to which reference has been made already and also having 
regard to the definition of the expression ‘rent’ as occurring in s. 105 of the 
Transfer of Property Act. 

In our view, therefore, the decision of the learned Assistant Judge is right. 

Mr. R. M. Shah has pointed out s. 413 of the Act as affording an answer to 
the applicants’ contentions. Section 413, by subs. (1), provides that every 
rateable value fixed under the Act against which no complaint is made as here- 
inbefore provided, and the amount of every sum claimed from any person under 
this Act on account of any tax, if no appeal therefrom is made as hereinbefore 
provided, and the decision of the Judge aforesaid upon any appeal against any 
such value or tax if no appeal is made therefrom under s. 411 and if such ap- 
peal is made, the decision of the District Court in such appeal shall be final. 
Mr. R. M. Shah says that the intention seems to be that the order of the Dis- 
trict Court is to be final, which means that the matter cannot be agitated 
further by way of revision in this Court. Now, the present application is un- 
der s. 115 of the Code and we can interfere only if the case falls within any 
one of the three clauses of s. 115. But, surely, it cannot be suggested that if 
the question is one of principle, the High Court will be powerless to interpret 
the provisions of law and Mr. R. M. Shah has not contended in that sense. 
His contention is that the jurisdiction of the High Court to interfere in re- 
vision is a limited jurisdiction, and unless it is shown that the decision is one 
which strictly comes within one of the three clanses of s. 115, we should not 
interfere with the order of the Court below. There is something to be said in 
support of this contention; but as, in our view, the decision of the Court below 
is right, it ig not necessary to consider the precise scope of s. 418 of the Act. 

The result is that the view taken by the Court below is right. Theeapplica- 
tion, therefore, fails and the rule will be discharged with costs. 

Revisional application No. 80 of 1956 raises a similar point. In that ap- 
plication the applicants are the same and the year in question is the year 1953- 
54. The point raised in this revisional application is precisely the same and 
for the reasons given in revisional application No. 825 of 1955, this application 
must also fail and the rule will be discharged with costs. 

Rules discharged. 


Before Mr. Justice Dixit and Mr. Justice Vyas. 


SHANTARAM GANPAT MAHADIK v. LALJI VITHAL MEHTA.® 
Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 47(1A)—Appucation 
for modification of award—Whether such application can be made by heirs and legal 
representatives of debtor? 
An application under s. 47(1A) of the Bombay Agricultural Debtors Rellef Act 
1947, for a modification of the terms of the award, can onl} be made by the debtor 
and not by his heirs. 
The facts appear in the judgment. 
EK. J. Abhyankar, for the applicants. 
G. R. Madbhaw, for opponent No. 1. e 


Deolded, January 17, 1987. Civil Revision of M. 83. Veerapur, Civil J ae in 
Application No. 1058 of 1956, from the decision Miscellaneous Application No 4 ae 19 


1987 ,]; SHANTARAM @ANPAT V. LALJI VITHHAL (4.C.J.) l 888 


Duirt J. Thid revisional application raises an interesting question under s. 
47 (14) of the bay Agricultural Debtors Relief Act, 1947. The question 
arises in this way. 

The opponent to this application obtained against one Ganpat an award in 
the Court of the Civil Judge, Junior Division, Dapoli. The award provides 
that the debtor wis to pay a sum of Rs. 10,904-8-0 by instalments. The first 
thstalment was of a sum of Ra. 2,000 to be paid on November 26, 1950. The 
second instalment was of a sum of Rs. 1,000 to be paid on May 31, 1951, and the 
balance with interest was to be paid in two annual instalments, the first of 
which was to be paid on May 31, 1952, and the other on May 31, 1953. Ganpat 
paid from time to time sums aggregating to Rs. 5,250 towards the amount de- 
clared by the award, and as Ganpat failed to pay the. instalments in time, the 
opponent filed a darkhast (No. 11 of 1955) to recover the amount due by sale 
of the property of the debtor. It is not clear from the record as to when Gan- 
pat died. But it appears that his heirs and legal representatives, who are the 
present applicants, filed an application under s. 47(1A), praying for a modi- 
fication of the terms of the award in relation to the instalments directed to be 
paid under the award. That application which was Miscellaneous Application 
No, 4 of 1955 was heard by the Civil Judge, Junior Division, Dapoli, who dis- 
missed it on February 9, 1956, holding that the application by the heirs was 
not maintamable under s. 47(1A) of the Act. It is the correctness of this 
order which is challenged by Mr. Abhyankar appearing on behalf of the heirs 
of the original debtor. 

Now, s. 47, by sub-s. (1A), provides: 

“If at any time after the expiration of two years from the date of an award, the debtor 
satisfies the Court that there is no reasonable probability of his being in a posttion to pay 
the remaining amount of instalments fixed under the award, the Court may, notwithstand- 
Ing anything contained in this Act, after giving notice to the creditor modify the terms 
of the award and reduce the amount of the instalment as it may think fit, provided that 
the total annual instalments in which the balance of the debts shall be paid in such Instal- 
ments shall not exceed twenty or the Court may make an order adjudicating the debtor 
an insolvent.” 

It is apparent that by subs. (14) of s. 47 the Court is given power to modify 
the of an award and to reduce the amount of the instalment subject to 
the condition that the total annual instalments in which the balance is to be 
paid in such instalments shall not exceed twenty. There can, therefore, be no 
doubt that a debtor against whom an award has bean made can ask for a modi- 
fication of the terms of the award by a subsequent application. It is also clear 
that where the Court is not in a position to make such an order, the Court may 
make an order adjudicating the debtor an insolvent. The concluding part of 
the section, viz., ‘‘or the Court may make an order adjudicating the debtor an 
insolvent’’, makes it clear that what the Court has to do is to make an order 
adjudicating the debtor an insolvent and this is obvious. If a debtor is not 
able to discharge his personal debts, it is the debtor alone who can be declared 
to be an insolvent. Mr. Abhyankar concedes that unless the debts of the heirs 
are personal, the heirs cannot be declared to be insolvents, and so far as the 
heira of a debtor are concerned, their liability is limited to the payment of 
the debts of the debtor from the property which bas come into their hands 
If, therefore, for the personal debts of a debtor, his heirs cannot be declar 

to be insolvents, it is obvious that the intention of the Legislature in enacting 
sub-s. (14) of s. 47 was that the application must be one which was to be made 
only by the debtor, and not by his heirs) Under Hindu law, the liability of an 
heir of a debtor is limited to the discharge of the debt from the estate of the 
debtor and it‘may well be that the Legislature intended that the application 
for a modification of the terms of the award should only be made by the debtor, 
and not by his heirs. This conclusion receives support from the concluding 
part of the sub-section which I heve quoted above. In view of this conclusion, 
it seems to us that the view taken by the Court below vis. that this application 
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made by the heirs of the debtor was not maintainable is tand myst be 
maintained. e ARAR 

Consequently, this application must fail and the rule will be discharged with 
costs. 


tale discharged. 


SUPREME COURT. 


Prosent: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice Bhagwati, Mr. Justice 


Venkatarama Ayyar, Mr. Justice S. K. Das and Mr. Justice Govinda Menon. 


HARIPRASAD SHIVSHANKAR SHUKLA v. A. D. DIVELKAR.* 
THE BARSI LIGHT RAILWAY CO. LTD. v. K. N. JOQGLEKAR.** 


Industrial Disputes Act (XIV of 1947), Secs. 25-F, 2(00), 25-G, 25-H, 25-FF—Retrench- 


A 


ment, definition of—Whether retrenchment means discharge of surplus labour ta ` 
running business or also includes termination of service of all workmen on transfer 
or closure of business—Construction of statute—Requirement of definition clause in 
statute fulfilled within framework of ordinary acceptance of word defined—Such 
definition whether to be construed as destroying ordinary meaning of word defined 
—Whether legislation founded on mistaken or erroneous assumption has effect of 
making it law. 

Retrenchment as defined in s. 2(00) and as used in s. 25-F of the Industrial Dis- 
putes Act, 1947, has no wider meaning than the ordinary, accepted connotation af 
the word: it means the discharge of surplus labour or staff by the employer for any 
reason whatsoever, otherwise than as a punishment inflicted by way of disciplinary 
action, and it has no application where the services of all workmen have been ter- 
minated by the employer on a real and bona fide closure of business or where the 
services of all workmen have been terminated by the employer on the business or 
undertaking being taken over by another employer. 

There is in fact a distinction between transfer of business and closure of busmess; 
but so far as the definition clause is concerned, both stand on the same footing if 
they involve termination of service of the workmen by the employer for®any reason 
whatsoever, otherwise than as punishment by way of disciplinary action. In no 
case is there any retrenchment, unless there is discharge of surplus labour or staff 
in a continuing or running industry. 

Pipraich Sugar Mills Ltd. v. Pipraich Sugar Mills Mazdoor Union’ and Burn and 
Co., Calcutta v. Thetr Employees,” referred to. 

An artificial definition may include a meaning different from or in exceas of the 
ordinary acceptation of the word which is the subject of definition; but there must 
then be compelling words to show that such a meaning different from or in excess 
of the ordinary meaning is intended. Where, within the framework ‘of the ordinary 
acceptation of the word, every single requirement of the defmition clause is fulfilled, 
it would be wrong to take the definition as destroying the essential meaning of the 
word defined. 

Legislation founded on a mistaken or erroneous assumption has not the effect of 
making that the law which the Legislature had erroneously assumed to be so. 


The facts in Civil Appeal No. 105 of 1956 are stated at 57 Bombay Law 
Reporter 448. Ş 


N. A. Palkhivala with J. B. Dadachanyp, 8. N. Andley and Rameshwar 
Nath, for the appellants in Civil Appeal No. 103 of 1956. 

M: C. Setalvad, Attorney General for India, O. K. Daphtary, Solicitor 
General for India, ‘with Porus A. Mehta and E. H. Dhebar, for the respondents. 


* 


No. 


November 27,1956. Civil Appeal 1 [1956] 8. O. R. 872. 
108 of 1956, with **Civil Appeal No. 105 2 [1956] 8.0. R. 781. 


- of 1956, from Bombay. 
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S. M. Bose, Ad¥ocate General of West Bengal, with N. A. PalkAswala, J. B. 
Dadachanjt, X. NNedndley and Rameshwar Nath, for the appellants in Civil 
Appeal No. 105 of 1956. 

Rajni Patel, M. V. Jayakar and I. N. Shroff, for respondent No. 1. 

Porus A. Mehta and R. H. Dhebar, for respondents Nos. 4 and 5. 


8. K. Das J. These two appeals, brought on certificates granted by the 
High Court of Bombay, raise common questions of law and for that reason, 
have been heard together. This judgment will govern them both. 

Cuil Appeal No. 105 of 1956. 

In Civil Appeal No. 105 of 1956 the main appellant is the Barsi Light 
Railway Company Limited, Kurduwadi, within the State of Bombay (herein- 
after called the Railway Company). The principal respondent is the President 
of the Barsi Light Railwaymen’s Union, respondent No. 1 to the appeal. The 
General Manager, Central Railway, Bombay, and the Secretary, Reilway Board, 
New Delhi, are respondents Nos. 4 and 5. The facts, so far as they are relevant 
for our purpose, are these. Under an agreement dated August 1, 1895. between 
the Secretary of State for India in Council and the Railway Company, the latter 
constructed, maintained and worked a light railway between Barsi Town and 
` Barsi Road Station on the railway system, known then as the Great Indian 
Peninsular Railway. It is not necessary to state here the various clauses of the 
aforesaid indenture of agreement except to mention that it contained a clause 
under which the Secretary of State could purchase and take over the under- 
taking after giving the Railway Company not less than twelve calendar months’ 
notice in writing of the intention so to do. On December 19, 1952, a notice was 
given to the Railway Company, for and on behalf of the President of India, by 
the Director of the Railway Board to the effect that the undertaking of the 
Railway Company would be purchased and taken over as from January 1, 1954. 
The notice stated inter aka : 

“The President of India hereby gives this notice to the Company, of the determination 
of the original contract of the 1st day of August 1895 and the contract of the 26th day of 
August 1902 between the Secretary of State in Council and the Baral Light Railway Com- 
pany Ltd, and of all the contracts supplemental thereto, at the expiration of 12 calendar 
months ndkt after the current month and the contracts shall terminate accordingly an the 
expiration of 12 calendar months next after the current month and the President of 
India will on the 1st day of January 1954 purchase and take over the entire railway system 
of the Company including all the extension and all the railways together with all its 
rolling stock, machinery, equipments, buildings and property, etc. and together with all 
other things, stores and fixtures, etc., as specified and in the manner provided in clause 43 
of the Indenture of the Ist August 1805 and in clause 63 of the Indenture of the 20th August 
1902.” : 

On November 11, 1953, the Reilway Company served a notice on its work- 
men intimating that as a result of the Government of India’s decision to termi- 
nate the contract of the Railway Company and take over the railway from 
January 1, 1954, the services of all the workmen of the Railway Company would 
be terminated with effect from the afternoon of December 31, 1958. The notice 
further stated that the Government of India intended to employ such of the 
staff of the Company as would be willing to serve on the railway on terms and 
conditions which were to be notified later. On December 15, 1953, the Railway 
Board intimated the terms and conditions on which the staff of the Railway 
Company would be talfn over and employed by Government. The letter by 
which the terms and conditions were communicated enclosed three forms—one 
for clerical and like categories, a second for categories of staff needing training 
or refresher course, and a third for workshop staff and other tradesmen requir- 
ing trade-testing. In substance, the new terms and conditions as embodied in 
the letter and the three forms stated that the service of the staff employed by 
Government would be treated as continuous for certain specific purposes only, 
such ag, contribution to provident fund, leave, passes and privilege ticket orders, 
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educational and medical facilities, ete. It was made clear, Jowever, that the 
Government Railway rules applicable to other staff appointgg on the same day 
would be applicable to the staff of the Railway Company, and previous service 
undor the Railway Company would not count for the purpose f seniority. It 
appears from the statement of respondents Nos. 4 and 5 that when the under- 
taking was actually taken over on January 1, 1954, ‘about 77 per cent. of the staff 
of the Railway Company were re-employed on the same scales of pay, about 23 
per cent. were re-employed on somewhat lower scales af pay though the pay which 
they actually drew at the time of re-employment was not affected; only about 
24 of the former employees of the Railway Company declined service under the 
Government. = ro 1s hie! 

Soon after, respondent No. 1 filed some sixty one applications on behalf 
of the erstwhile workmen of the Railway Company under s. 15 of the Payment 
of Wages Act, 1936, for payment of retrenchment compensation to the said 
workmen under cL (b) of s. 25-F of the Industrial Disputes Act, 1947 (herein- 
after called the Act). The applications were made to respondent No. 3, Civil 
Judge (Junior Division), Madha, who was the relevant authority under the Pay- 
ment of Wages Act, 1936. 

These applications were contested by the present appellants and several 


issues were framed. Three of the issues were—(1) whether the Authority under | 


the Payment of Wages Act, 1936, had jurisdiction to deal with and adjudicate 
on the claim of retrenchment compensation; (2) whether the erstwhile workmen 
were entitled to claim compensation under cl. (b) of s. 25-F of the Act; and (3) 
whether they had boen ‘retrenched’ by their former employer, the present appel- 
lants, on Deecember 31, 1953, within the meaning of the expression ‘retrench- 
ment’ in the Act. The Civil Judge of Madha found against the workmen on 
issue No. 1 but in their favour on the other two issues. By consent of parties, 
the aforesaid findings given on one of the applications (Miscellaneous Applica- 
tion No 27 of 1954) governed the other applications also, and the applications 
were dismissed as a result of the finding om the question of jurisdiction. 

Respondent No. 1 then moved the High Court of Bombay in Civil Appli- 
cation No. 2546 of 1954 and prayed for writs or appropriate directions under 
the provisions of arts. 226 and 227 of the Constitution, for quashing the order 
of dismissal passed by respondent No 3, the Civil Judge of Madha, andedirecting 
the latter to dispose of the applications before him on merits. In the High 
Court the question of jurisdiction of the Authority under the Payment of Wages 
Act, 1936, was not argued, because learned counsel for the Railway Company 
rightly pointed out that assuming that the said Authority had jurisdiction to 
deal with the claim of the workmen, the controversy between the parties would 
not come to an end by a decision on the question of jurisdiction only; because 
the Railway Company still contended that the workmen had not been ‘retrench- 
ed’ within the meaning of the Act and were not entitled to claim compensation 
under cl. (b) of s. 25-F. Thereupon, both parties agreed in the High Court that 
Civil Application No. 2546 of 1954 should not be restricted to the question of 
jurisdiction but should be decided on merits; that is, on the validity or other- 
wise of the claim of the erstwhile workmen to compensation under cl. (L) of 
g. 25-F on the termination of their services by the Railway Company on Decem- 
ber 31, 1953. Learned cqunsel for the Railway Company agreed and undertook 
on behalf of his client to accept whatever fiiding was given by the High Court 
on merits, subject to an appeal to this Court. The High Court (Chagla C. J. 
and Dixit J.) held by its Judgment and order dated Jafiuary 24, 1955, that the 
workmen were entitled to claim compensation under cl. (b) of s. 25-F of the 
Act and the Railway Company was liable to pay such compensation to them. It 
ig from that decision that Civil Appeal No. 105 of 1956 has been brought. 

Civil Appeal No. 103, of 1956. 

The facts in this appeal are somewhat different. The main appellant 18 
Shri Dinesh Mills Ltd., Baroda, and the principal respondent is the District 
Labour Officer and Inspector under the Payment of Wages Act, 1936, at Baroda. 
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which the awards are to be in force have meaning only if they refer tb an industry which 
is running and not ane which is closed.” ag 
In Burn and Co., Caloutta v. Their Employees,’ this Court observed that the 
object of all labour legislation was firstly to ensure fair terms jo the workmen, 
and secondly to prevent disputes between employers and employees so that 
production might not be adversely affected and the larger interests of the public 
might not suffer. It was then observed in Ptpraich Sugar Mills case (p. 881): 
_ “Both these objects again can have their fulflment only in an existing and not a dead 
industry. The view therefore expressed in Indian M. & M. Corpn, v. Industrial Tribunal" 
and K. N. Padmanabha Ayyar v. State of Madras’ that the industrial dispute to which the 
provisions of the Act apply is only one which arises out of an existing industry is clearly 
correct. Therefore, where the business has been closed and it is etther admitted or found 
that the closure is real and bona fide, any dispute arising with reference thereto would, 
es hele in K. N. Padmanabha Ayyar v. State of Madras, fall outside the purview of the 
Industrial Disputes Act.” 

In view of these observations, it would be against the entire scheme of the Act 
" to give the definition clause relating to retrenchment such a meaning as would 
include within the definition termination of service of all workmen by the em- 
ployer when the business itself ceases to exist. Learned counsel for the appel- 
lants in the two appeals have pointed out that the definition clause is inartisti- 
cally drawn up and sub-cls. (a) and (b) of s. 2(00) are not easily intelligible 
with reference to one of the essential requirements of the definition, namely, that 
the termination of service of the workman must be by the employer. It has 
heen submitted that voluntary retirement of the workman cannot be termination 
of service by the employer. We do not, however, think that subls. (a), (b) 
and (c) are conclusive of the question before us; they, no doubt, apply to a 
running or continuing business only, but whether inserted by way of abundant 
caution or on account of excessive anxiety for clarity, they merely exclude 
certain categories of termination of service from the ambit of the definition. 
They do not necessarily show what is to be included withm the definition. 

Two other cognate sections to which our attention has been drawn are 
as. 25-G and 25-H. They are applicable, clearly enough, to a running business 
only. The learned Attorney General, who has appeared for the prinçipal res- 
pondent in one of the appeals, has pointed out that if the definition clause 
covers the case of termination of service in a continuing business ag also termi- 
nation of service on a closure of business, the circumstance that ss. 25-G and 
25-H provide for some instances of retrenchment only is no ground for holding 
that they exhaust all possible cases of retrenchment or that s. 25-F must also 
be restricted to a running business only. We agree that if it is conceded that 
the definition clause inchades cages of closure of business, no difficulty is pre- 
sented by: ss. 26-G and 25-H. But the fundamental question at issue is, does 
the definition clause cover cases of closure of business, when the closure is real 
and bona fide 1 The point to be emphasised in that connection is that there is 
no provision (except perhaps s. 25-FF inserted in 1956 by Act XLI of 1956 to 
which we shall presently refer) which can be said to bring a closed or dead in- 
dustry within the purview of the Act. The provisions of the Act, almost in 
their entirety, deal with an existing or continuing industry. All the provisions 
relating to lay-off in ss. 26-A to 25-E are also inappropriate in a dead business. 

Learned counsel for the appellants have also adverted to some surprising 
results which would follow the wider interpretation af the definition clause. 
If an employer dies and his heirs carry on the business or there is compulsory 
winding up of a company and the company is reconstructed or a business is 
converted into a limited company, or a-new partner is taken into the business, 
there is in Jaw a termination of service by-a particular employer and a new em- 
ployer appears on the scene; will the workmem in such circumstances be entitled 
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“|, But re ent connotes in its ordinary acceptation that the business itself is 
being continued but*that a portion of the staff or the labour force is discharged as sur- 
plusage and the termination of services of all the workmen as a result of the closure of 
the business cannot therefore be properly described as retrenchment.” 


It is true that these observations were made in connection with a case where 
the retrenchment took place in 1951, and we specially left open the question of 
the correct interpretation of the definition of ‘retrenchment’ in s. 2(00) of the 
Act. But the observations do explain the meaning of retrenchment in its ordi- 
nary acceptation. Let us now see how far that meaning fits in with the language 
used. We have referred earlier to the four essential requirements of the defi- 
nition, and the question is, does the ordinary meaning of retrenchment fulfil 
those requirements? In our opinion it does. When a portion of the staff or: 
labour force is discharged as surplusage in a continuing business, there are 
(a) termination of the service of a workman; (b) by the employer; (c) fOr any 
reason whatsoever; and (d) otherwise than as a punishment inflicted by way of 
disciplinary action. It has been argued that by excluding bona fide closure of . 
business as one of the reasons for termination of the service of workmen by 
the employer, we are cutting down the amplitude of the expression ‘for any 
reason whatsoever’ and reading into the definition words which do not occur 
there. We agree that the adoption of the ordinary meaning gives to the expres- 
sion ‘for any reason whatsoever’ a somewhat narrower scope; one may say that 
it gets a colour from the context in which the expression occurs; but we do not 
agree that it amounts to importing new words in the definition. What after 
all is the meaning of the expression ‘for any reason whatsoever’ t When a 
portion of the staff or labour force is discharged as surplusage in a running 
or continuing business, the termination of service which follows may be due 
to a variety of reasons; e.g., for economy, rationalisation in industry, installa- 
tion of a new labour-saving machinery, etc. The Legislature in using the ex- 
pression “for any reason whatsoever’ says in effect, ‘‘it does not matter 
why you are discharging the surplus; if the other requirements of the definition 
are fulfilled, then it is retrenchment’’. In the absence of any compelling words 
to indicate that the intention was even to include a bona fide closure of the 
whole business, it would, we think, be divorcing the expreasion altogether from 
its contékt to give it such a wide meaning as is contended for by learned 
counsel for the respondents. What is being defined is retrenchment, and that 
:is the context of the definition. It is true that an artificial definition may 
include a meaning different from or in excess of the ordinary acceptation of 
the word which is the subject of definition; but there must then be compel- 
ling words to show that such a meaning different from or in excess of the 
ordinary meaning is intended. Where, within the framework of the ordinary 
acceptation of the word, every single requirement of the definition clause ig 
fulfilled, it would be wrong to take the definition as destroying the essential 
meaning of the word defined. 

There is another way of looking at the problem. Let us assume that the 
definition clause is so worded that the requirements laid down therein are ful- 
filled, whether we give a restricted or a wider meaning: to that extent there is 
an ambiguity and the definition clause is readily capable of more than one 
interpretation. What then m the position? We mst then see what light is 
thrown on the true view to be taken of the definition clause by other provisions 
of the Act or even by he aim and provisions of subsequent statutes amending 
the Act or dealing with the same subject-matter. In Pipraich Sugar Mills Ltd. 
v. Peprasch Sugar Mis Mazdur Union! it was observed (p. 880): 

“It cannot be doubted that the entire scheme of the Act assumes that there is in 
existence an industry, and then proceeds on to provide for various steps being taken, 
when a dispute arises in that industry.» Thus, the provisions of the Act relating to lock-out, 
strike, lay-off, retrenchment, conciliation and adjudication proceedings, the period during 
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to retrenchment compensation though they continue in service as before? There 
must indeed be foynd very compelling reasons in the words of the statute before 
it can be held that sich was the intention of the Legislature. We think that no 
such compelling reasons are available from the provisions of the Act; on the 
contrary, they point really one way—that the Act contemplates an existing or 
contiuuimg industry and not a dead industry. 

This brings us to two other arguments advanced by: the learned Attorney 
General. One is that before the enactment of the amending Act of 1953 (Act 
ALI of 1958) retrenchment had acquired a special meaning—a meaning which 
included the payment of compensation on a ure of business, and the Legis- 
lature gave effect to that meaning in the definition clause and by inserting 
g. 25-F. The second argument is that s. 25-FF inserted in 1956 (Act XLI of 
1956) is ‘‘parliamentary exposition’’ of the meaning of the definition clause 
and of s. 25-F. We shall-now consider these two arguments. E 

As to the first argument, a large number of decisions of Industrial or Labour 
Appellate Tribunals have been placed before us. The learned Attorney General 
has relied particularly on three decisions: The Hyderabad Vegetable Oil Pro- 
ducts, Lid. v. Their Workers'; Employees of Messrs. India Reconstruction Cor- 
poration Ltd., Calcutta v, Messrs. India Reconstruction Corporation Ltd., Cal- 
cutia? ; Kandan Textiles, Lid. v. Their Workers®. The decision in Employees of 
Messrs. India Reconstruction Corporation Lid., Calowtta v. Messrs. India Re- 
construction Corporation Lid., Calcutta was considered by us in Pipraich Sugar 
Mills. Lid. v. Pipratch Sugar Mils Maedoor Unton,* where we said that we were 
unable to accept the observation of the-Tribunal that in substance the difference 
between closure and normal ‘retrenchment was one of degree only. We are 
aware that in some cases Labour Appellate Tribunals awarded retrenchment 
compensation on closure of business, even when the closure was bona fide or 
justified. We expressed our dissent from those decisions in the Pipratch Sugar 
Mills case. When closely examined, none of those decisions show, however, 
that discharge of workmen on bona fide closure of business was held to fall 
` within the meaning of normal retrenchment. In The Hyderabad Vegetable OU 
Products, Lid. v. Thoir Workers the-grounds on which compensation was 
allowed_were (1) involuntary or forced unemployment of the workmen, (2) 
absences of any social security scheme like unemployment insurance and (3) 
financial position of the company. On similar grounds-compensation was 
awarded in Kandan Textiles, Lid. v. Their Workers as an equitable relief, and 
a variety of factora were referred to as determining the appropriate relief to 
be given in a particular case. We consider it unnecessary to examine all the 
decisions on this point, and it is enough to indicate what we consider to be the 
correct position in the matter. Retrenchment means discharge of surplus 
workmen in an existing or continuing business; it had acquired no special 
meaning so as to include discharge of workmen on bona fide closer of busi- 
ness, though a number of Labour Appellaté Tribunals awarded compensation 
to workmen on closure of business as an equitable relief for a variety of 
reasons. It is reasonable to assume that in enacting s. 25-F, the Legislature 
standardised the payment of compensation to workmen retrenched in the nor- 
mal or ordinary sense in an existing or continuing industry; the Legislature 
did away with the perplexing variety of factora for determining the appro- 
priate relief in such cases and adopted a simple yard stick of the length of 
service of the retrenched workmen. If the intention of the Legislature was 
to give statutory effdbt to those decisions which awarded compensation on real 
and bona fide closure of business, the islature would have said so instead 
of being content by merely adding a definition clause, every requirement of 
which is fulfilled by the ordinary, accepted meaning of the word ‘retrenchment’. 

We turn now to the second argument. We have said that s. 25-FF was 
inserted in 1956 by amending Act XLI of 1956, which came into force on Sep- 
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tember 4, 1956. Before that date, the two decisions under appeal had been given 
by the Bombay High Court as also a further decision in Hospital Maedoor 
Sabha v. B’bay Siate! where it was held that the failfffe to comply witn 
the condition for payment of compensation to an employee at the time of 
his retrenchment under s. 25-F (b) of the Act gave the employee the right to 
challenge his retrenchment and to contend that his services were not legally and 
effectively terminated. Faced with the situation created by those decisions, 
the Legislature stepped in and enacted s. 25-FF. That section is in these terms: 

“Notwithstanding anything contained in section 25-F, no workman shall be entitled 
to compensation under that section by reason merely of the fact ‘that there has been a 
change of employers in any case where the ownership or management of the undertaking 
in which he is employed is transferred, whether by agreement or by operation of law, 
from one employer to another: 

Provided that— 

(a) the service of the workman has not been interrupted by reason of the transfer; 

(b) the terms and conditions of service applicable to the workman after such 
transfer are not in any way less favourable to the workman than those applicable to 
him tmmediately before the transfer; and 

(c) the employer to whom the ownership or. management of the undertaking is so 
transferred is, under the terms of the transfer or otherwise, legally Hable to pay to the 
workman, in the event of his retrenchment, compensation on the basis that his service 
has been continuous and has not been interrupted by the transfer.” 
The section is not retrospective and does not in terms apply to any of the two 
cases before us. But the question is—what light does it throw on the meaning 
of s. 25-F? The learned Attorney General has placed great reliance on the non 
obstante clause with which the section begins, and has contended that it shows 
by necessary intendment that a workman whose service has been terminated by 
reason of a change of employers on account of a change of ownership or manage- 
ment will be entitled to retrenchment compensation under s. 25-F unless the 
conditions (a), (b) and (c) laid down in s. 25-FF are fulfilled. This, according 
to the learned Attorney General, is parliamentary exposition of the true mean- 
ing of retrenchment in the definition clause and in s. 25-F. At first sight there 
appears to be considerable force in this argument, and the learned Attorney 
General has cited English and American decisions of high authority in®support 
of his contention: Attorney-General v. Clarkson?; Ormond Invesiment Co., 
v. Betts?; Cope v. Copet; Great Northern R.. Co. v. United States®. In 
considering the effect of s. 25-FF we must take note of the circumstances 
in which it was inserted in the Act. The situation was that any transfer 
or closure of business and any change of employer or management was 
judicially held to give rise to a claim for retrenchment compensation, with 
consequences which might result in a complete industrial deadlock. The Legisla- 
ture could not declare the decisions to be Incorrect, but could partially supersede 
their effect by an amendment of the law. These were the circumstances in 
which s. 25-FF was enacted. We agree with the learned counsel for the appel- 
lants that the aim or object of the enactment was to supersede partially the effect 
of the aforesaid judicial decisions, at least with regard to the urgent matter 
of change of ownership or management of a business undertaking which is of 
quite frequent occurrence, rather than parliamentary exposition of the pre- 
existing law; the general question of closure of business, of a lesser degree of 
urgency, was naturally left to be dealt with, if necessary, after the appeals had 
been disposed of. We are fortified in this view by an eXamination of the pro- 
visions of the Industrial Disputes (Amendment and Miscellaneous Provisions) 
Act, 1956. Beit noted that this Act was passed on August 28, 1956—only about 
seven days before the enactment of s. 25-FF. Section 29 of the Industrial Dis- 
putes (Amendment and Miscellaneous Provisions) Act, 1956, inserts new sche- 
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dules to the Act, and item 10 of the Third Schedule (Matters within the Jaris- 
diction of Industrial Tribunals) is: ‘‘Retrenchment of workmen and celogure of 
establishment’’; in ‘the Fourth Schedule, item 10 is: ‘‘ Rationalisation, stan- 
dardisation or improvement of plant or technique which is likely to lead to 
retrenchment of workmen’’. It is true that these new Schedules have not yet 
come into force, but the wording of the items mentioned therein shows that the - 
Legislature clearly envisaged a distinction between retrenchment and closure 
and retrenchment did not include closurt of busineas; item 10 of the Fourth 
Schedule almost clinches the issue, because it shows how retrenchment of sur- 
plus labour may occur in a running industry. If we are to choose between the 
two amending Acts of 1956 on the point of parliamentary exposition, we un- 
hesitatingly hold that the Industrial Disputes (Amendment and Miscellaneous 
Provisions) Act, 1956 (Act XXXVI of 1956) is more in the nature of parlia- 
mentary exposition than the Industrial Disputes (Amendment) Act, 1956, (Act 
XLI of 1956), which merely supersedes the effect of certain judicial decisions. 
We are aware that on the narrower interpretation of the definition clause, on the 
basis of the ordinary, accepted connotation of retrenchment, s. 25-F will apply to 
a continuing or running business only and s. 25-FF will become largely unneces- 
sary. We do not think that that consideration need cause any difficulty; the 
Judicial decisions on the basis of which s. 25-FF was enacted being held to bo 
erroneous by us, no hardship is caused if s. 25-FF is rendered superfluous, 
because its aim is served by the correct interpretation now given of the definition 
clause and of the provisions of s. 25-F, both of which are on that interpretation 
brought into harmony with the rest of the Act. 

A few words more about the authorities relied on by the learned Attorney 
General: the American decisions merely enunciate the general principle that 
‘“‘several Acts of Congress, dealing with the same subject-matter, should be 
construed not only as expreasing the intention of Congress at the dates the 
several Acts were passed, but the latter Acts should also be regarded as legisla- 
tive interpretations of the prior ones’’. This general rule is not an inflexible 
rule, and as stated in the Great Northern R. Co. v. Uned States! (p. 273): 

“...we are not limited to the lifeless words of the statute and formalistic canons of 
construction in our search of the intent of Congress (Parliament in our case)...and...in 
construingea statute, [we] may with propriety recur to the history of the times when it was 
passed” 


That history shows indubitably the aim and purpose of the enactment of s. 25-FF. 
As Lord Atkinson pointed out in his speech in Ormond Investment Ca. 
v. Betts®, ‘‘an Act of Parliament does not alter the law by merely betraying 
an erroneous opinion of it”. Legislation founded on a mistaken or erroneous 
assumption has not the effect of making that the law which the Legislature had 
erroneously assumed to be so. In the cases before us, the Legislature proceeded 
on the basis of the judicial decisions then available to it, and on that basis 
enacted s. 25-FF. We do not think that’ the general principle of parliamentary 
exposition or subsequent legislation as an aid to construction of prior Acts can 
be called in aid for construing the definition clause and s. 25-F of the Act. 
For the reasons given above, we hold, contr to the view expressed by 
the Bombay High Court, .that retrenchment as defined in s. 2(00) and as used 
in s. 20-F has no wider meaning than the ordinary, accepted connotation of 
the word: it means the discharge of surplus labour or staff by the employer for 
any reason whatsoever, otherwise than as a punishment inflicted by way of 
disciplinary action, an@ it has no application where the services of all workmen . 
have been terminated by the employer on a real and bona fide closure of busi- 
ness as in the case of Shri Dinesh Mils Ltd. or where the services of all work- 
men have been terminated by the employer on the business or undertaking be- 
ing taken over by another employer in circumstances like those of the Railway 
Company. Mr. Mehta, appearing for respondents Nos. 4 and 5 in Civil Appeal 


1 (1942) 315 U.S. 262, 86 Law Ed. 838. 2 [1928] A.C. 143, 164. 


$94 ; THE BOMBAY LAW REPORTER. (vor. Lut, 


Í 
No. 105 of 1956, tried to make a distinction between transfer of ownership with 
continuation of employment (which according to him did not come within the 
definition) and termination of service on closure of busines. There is in fact a 
distinction between transfer of. business and closure of business; but so far as 
the definition clause is concerned, both stand on the same footing if they involve 
termination of service of the workmen by the employer for any reason whatso- 
ever, otherwise than as a punishment by way of disciplinary action. On our 
interpretation, In no case is there any retrenchment, unless there is discharge 
of surplus labour or staff In a continuing or running industry. 

We have so far dealt with the question of construction of the definition 
clause and s. 25-F of the Act. On behalf of the appellants a further question 
as to the constitutional validity of s. 25-F has been raised. The argument on 
that question has proceeded from two points of view: one of which is based on 
the point of view that retrenchment includes termination of service on closure 
of business and the other even in respect of a running or continuing business. 
Under art. 19(1), sub-cls. (f) and (g), of the Constitution, all citizens have the 
right to acquire, hold and dispose of property and to practise any profession, 
or to carry on any occupation, trade or business. Under cls. (5) and (6) of the 
said article, the right is, eter alsa, subject to reasonable restrictions in the 
interests of the general public. The right to carry on a business, it is contended, 
has three facets—(a) the right to start a business, (b) the right to continue a 
business and (c) the right to close a business.- Section 25-F of the Act, it is 
argued, imposes a restriction on that right, if the section is so widely interpreted 
as to include a closure of business. Tho restriction, it is submitted, is not a 
reasonable restriction in the interests of the. general public, because (a) it is 
unrelated to the capacity of the employer to pay and $) unrelated to the needs 
of the employee. From the other point of view, the argument is that even in 
respect of a running or continuing industry, s. 25-F imposes an unreasonable 
restriction. Reasonableness, it is submitted, has to be considered with regard 
to oe ghee of the legislation, and if the direct and immediate object of s. 26-F 
is relief against involuntary unemployment, then the restriction imposed is ex- 
ceasive, because & provision for such relief unrelated to the period of unemploy- 
ment and other relevant factors is over-aimplification of a complex problem. 
Such over-simplification, it is stated, itself amounts to an unreasonable 
restriction. 

On the construction which we have adopted of the definition clause and 
of s. 25-F' of the Act, we are relieved of the iask of making any final pronounce- 
ment on this constitutional question. On our construction, s. 26-F no ap- 
plication to a closed or dead industry and the constitutional arguments based 
on a different construction need not be considered in these appeals. So far as 
a running or continuing industry is concerned, an obvious answer may be that 
unemployment relief is not the only purpose or object of a. 25-F. We have 
pointed out earlier that it is reasonable to assume that standardisation of re- 
trenchment compensation and doing away with a perplexing variety of factors 
for granting retrenchment compensation may well have been the purposes of s. 
25-F', though the basic consideration must have been the granting of unemploy- 
ment relief. However, on our view of the construction of s. 25-F, no compensa- 
‘tion need be paid by the appellants in the two appeals. It is unecessary there- 
fore to decide whether, if other cases of a different character, s. 25.-F imposes a 
reasonable restriction or not. 

In the result, we must allow the two appeals and®set aside the decisions l 
. of the High Court of: Bombay in the two cases. We hold that the appellants 
in the iwo appeals are not liable to pay any compensation under s. 25-F of the 
Act to their erstwhile workmen who were not retrenched within the meaning 
of that expression in that section. In the circumstances of these two cases, the 
parties must bear their own costs throughout. 

l Appeals allowed, 
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Present: Mr. Justice Bhagwati, Mr. Justice Venkatarama Ayyar, Mr. Justice B. P. Smha 
and Mr. Justice S. K. Das. 


L. J. LEACH & CO. LTD. v. JARDINE SKINNER & CO.* 
Civil Procedure Code (Act V of 1908), O. VI, r. 17—Amendment of plaint—Fresh suit on 


amended clatm barred by Hmitation on date of application for amendment—Court's 
power to order amendment whether affected. 

Courts would, as a rule, decline to allow amendments of the plaint, if a fresh sult 
on the amended claim would be barred by limitation on the date of the application. 
But that is a factor to be taken into account in exercise of the discretion as to 
whether amendment should be ordered, and does not affect the power of the Court 
to order it, if that is required in the interests of justice. 

Charan Das v. Amir Khan and Kisandas Rupchand v. Rachappa Vithoba, referred 
to. 


The facta appear in the judgment. 


C. K. Daphiary, Solicitor General of India, with M. HM. Gharekhen and 
M. 8. K. Sastri, for the appellants. 

H. D. Banahi, with D. P. Madon, 8. N. Andley, Rameshwar Noth and 
J. B. Dadachanji, for the respondents. 


VENKATARAMA AYYAR J.—This appeal arises out of a suit instituted by 
the appellants in the High Court of Bombay for damages for conversion esti- 
mated at Ra, 4,71,670-15-0. The suit was decreed by Shah J. sitting on the 
Original Side, but his judgment was reversed on appeal by Chagla C. J. 
and Gajendragadkar J. Against this judgment, the plaintiffs have preferred 
the present appeal on a certificate under art. 188(1) (a) of the Constitution. 

Messrs. Maitland Craig Lubricants Ltd. is an American company engaged 
in the manufacture and sale of lubricants. It carried on business in India 
with its head office at Calcutta and a branch office at Bombay. Plaintiff 
No. 2, H. J. Leach, was employed d the years 1933 to 1935 in the 
Bombay branch of the said company. PEET thereto, the company 
closed its Bombay branch, and eventually wound up its Calcutta office as 
well, ang thereafter its business was taken over firstly by Ewing and Com- 
pany and iben by the defendants. After he left the service of Maitland 
Craig Lubricants Ltd., Mr. Leach started business as seller of lubricants 
on his own account and was importing them through the defendants. On 
June 6, 1941, they entered into an agreement, exh. A, under which Mr. Leach 
was given an exclusive right to sell lubricants of the make of Maitland Craig 
Lubricanis Ltd., within the limits of Bombay Presidency, Central Provinces, 
Rajputana and such parts of Central India and Hyderabad as might be 
determined by the defendants. The agreement was to continue for a period 
of five years ‘‘unleas sooner determined in the manner hereunder provided.’ 
Clause 14 of the agreement runs as follows: 

‘Notwithstanding anything hereinbefore contained this agreement shall be terminable 

by etther of the parties hereto upon giving to the other three calendar months previous 
notice m writing expiring at any time but without prejudice to the rights and liabilities 
of the parties respectively which shell have accrued prior to such termination.” 
Clause 16 provides that the’ agreement was personal to the selling agent, and 
that he was not to assign or attempt to assign his rights thereunder without 
the consent of ihe defendants in writing first obtained. It is common ground 
that the dealings between the parties continued on; rthe basis of this agree- 
ment during the relevant period. 

On March 18, 1944, plaintiff No. 1, which is a Joint Stock Company, was 
incorporated under the provisions of the Indian Companies Act, and on March 
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30, 1944, plaintif No. 2 assigned his business to it. On June 18, 1945, 
the defendants wrote to plamtiff No. 2 that they „were cancelling the 
agency constituted under the agreement dated June 6, 1941, as he had as- 
signed the same to plaintiff No. 1 without obtaining their consent in writing 
as provided therein. Before that date, however, the defendants had placed 
orders for inport from America of certain goods which the plaintiffs had re- 
quired, but these goods were actually received by them after the cancellation 
of the contract. The plaintiffs called upon them to deliver those goods to 
them, but they refused to do so. Thereupon, the plaintiffs instituted the 
present suit for damages for conversion alleging that the goods in question 
were due to them under Government quotas comprised in Nos. P.L. 1004 to 
1007, and that the defendants who had ordered- them on their behalf had 
themselves no title to them. The plaintiffs also averred that in importing 
thosee goods the defendants were acting as their agents. The defendants re 
pudiated this claim. They contended that far from they being the agents of 
the plaintiffs, it was plaintiff No. 2 who was their agent, and that the 
property in the goods was with the defendants and that the action for damages 
for conversion was not maintainable. 

The suit was tried by Shah J. who held that the plaintiffs were not the 
agents of the defendants, that the goods m question had been imported by the 
latter on behalf of the former, and that in refusing to deliver the same to them, 
the defendants were guilty of conversion. He accordingly passed a decree re- 
ferring the suit to the Commissioner for ascertaining the damages. On ap- 
peal, Ghagla C. J. and Gajendragadkar J. held that on the terms of the 
agreement dated June 6, 1941, on which the snit was based, the title to the 
goods imported by the defendants vested m them, and that it would pass to 
the plaintiffs only when the defendants endorsed the shipping documents in 
their favour, and that as that had not been done, the claim for damages on 
the basis of conversion was misconcelved. They accordingly allowed the ap- 
peal, and dismissed the suit. Now, the contention of the appellants before 
us is that on the facts proved, they were entitled to damages on the basis of 
conversion, ~- 

There is no dispute as to the position in law. Before the plaintiffs can main- 
tain an action in trover, they must establish that they had title to thé goods in 
question and that further they were entitled to possession thereof when 
they called upon the defendants to deliver them. If the parties stood in the 
relation of sellers and purchasers with reference to the transactions, then the 
plaintiffs must ahow that the property in the goods, which initially was with 
the defendants, to them in accordance with the provisions of the Sale 
of Goods Act. , however, the defendants imported the goods as agents of 
the plaintiffs, then the title to them would undoubtedly be with the latter, and 
the only question then would be whether the former were entitled to retain 
possession, as they would be if they had paid the price of the goods on behalf 
of the principal, and had not been reimbursed that amount. This question, 
however, would not arise on the facts of this case, as the defendants denied 
the title of the plaintiffs to the goods, and there was no refusal by the latter to 
pay the price. The main question that arises for determination, therefore, is 
as to the relationship m, which the parties stood with reference to the suit 
transactions. 

It is conceded that to start with, it is the agreement, exh. A, that governs 
the rights of the parties. It is, therefore, necessary tò examine its terms to 
ascertain the true relationship of the parties thereunder. It has been already 
mentioned that under this agreement Mr. Leach was ‘constituted the selling 
agent of the defendants in certain areas specified ‘therein. Under exh. A, 
plaintiff No. 2 was not to sell the goods below a certain price, and they were 
also to be sold with the mark, Maitland Craig Hubricants Ltd. The course of 
business was that plaintiff No. 2 used to intimate to the defendants his 
requirements. They would then import those goods in their own names from 


° 1957.] L.J. LEACH & OO. v. JARDINE SKINNER & 00. (8.0.)}—Venkatarama Ayyar J. 897 


~ America under c.i.f. contracts. After importing them, they would fix their 
own price for thoge goods and endorse the shipping documents in favour of 
plaintiff No. 2, who would be entitled to clear them at the harbour on pay- 
ment of 80 per cent. of the price, the balance of 20 per cent. being payable on 
the delivery of the goods by him to his purchasers. The sales to be effected by 
plaintiff No. 2, withm the area to his own customers were matters which 
concerned only him and his purchasers. The defendants had nothmg to do 
with them. Under cL 6, plaintiff No. 2 had to ‘‘keep the value of his stocks 
at all times fully insured against fire risk’’. Clause 18 is as follows: 

“The relationship between parties hereto shall be that of principal end principal 
only and the sellmg agent shall have no authority whatsoever except such as may be 
conferred upon him in writing by the firm to transact any business in the name of the 
firm or to bind the firm by any contract, agreement or undertaking with or to any third 
party.” © 
In contrast with these terms, there is cl. 4, which provides that the defendants 
would themselves supply to the Indian Stores Department all their require- 
ments of lubricants within the territory allotted to plaintif No. 2, who 
was to act as their agent in clearing the goods and delivering them to the 
authorities. And for this, plamtiff No. 2 was to be paid a commission. 

It is clear that the agreement read as a whole is a composite one consisting 
of two distinct matters. So far as cl. 4 is concerned, plaintiff No. 2 was 
merely an agent of the defendants. As regards the. other clauses, the true re- 
lationship is, as stated m cl. 18, that plaintiff No. 2 was purchaser of the 
goods from the defendants, and the conditions relating to the minimum price 
at which they could be sold and the marking of the goods with the name of 
Maitland Craig Lubricants Ltd. were only intended to protect their trade in- 
terests, but that once the shipping documents were endorsed by the defend- 
ants to plamtiff No. 2, he became the owner of those goods. The object 
of the msurance clause was obviously to safeguard the interests of the defend- 
ants with reference to the balance price payable by plaintiff No. 2. In 
this case, we are not concerned with any goods consigned by the defendants 
for supply to the Government under cl. 4 but with goods which were imported 
by them for meeting the requirements of the plaintiffs. The relationship of 
the parties with reference to those goods, if it is governed by this agreement, 
is undoubtedly that neither party is agent of the other, and that the defend- 
ants are the sellers and the plaintiffs are the purchasers. If so, the title 
to the goods would pass to the plaintiffs only when the defendants appropriated 
them to the contract, as for example, by endorsing the shipping documents, and 
as that had not been done, the claim for damages on the ground of conversion 
would be misconceived. 

The learned Solicitor-General who appeared for the appellants, did not 
dispute that this was the position under exh. A. But he contended that the re- 
lationship of seller and purchaser created by the agreement became modified 
when the Government introduced the license system. That was introduced in 
August-September, 1941, while the war was on, with a view to regulate and 
control imports. The system adopted was that every importer was required to 
give a statement as to the extent of his import business during the preceding 
years, and on the basis of that statement, a license was given to him to import 
up to a limit. On September 26, 1941, plaintiff No. 2 applied to the Con- 
troller for a license to import lubricants stating that he had been doing that 
business for seven years and giving particulars as to the volume of his business. 
Sometime in November, a license was granted to him by the Government. The 
defendants also applied for a license to import lubricants based on the volume 
of their business and obtained it. That license did not include the quantity 
which they sold to plaintiff No. 2, and thus the two licenses were mutually 
exclusive. Mr. Leach would have been himself entitled under the license to 
import goods directly from America, but he chose to import them through the 
defendants as before, because under the terms of the agreement, exh. A, he 
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would have to pay only 80 per cent. of the price when clearing the goods. 
There was, however, this change in the character of the transaction, that 
whereas before the license system the defendants were*the purchasers from 
American Companies under c.i.f. contracts and they then sold the goods to 
plaintiff No. 2 on a price fixed by them, under the license system the price 
payable to them was only what they themselves had to pay to the American 
sellers with an addition by way of commission on the transaction. 

Now, the argument of the appellants is that as they were the persons en- 
titled to import the goods under the licanse granted to them, in importing them 
on ther requisition the defendants must be held to have acted for them, and 
that the relationship between them was no longer one of seller and purchaser 
under exh. A but of agent and principal. To this, the answer of Mr. Banaji, 
learned counsel for the respondents, was two-fold. He contended firstly that 
in applying for and obtaming the license in his own name, plaintiff ‘No. 2 
was merely acting as the agent of the defendants, and secondly that the pre- 
sent contention was not raised in the plaint and was, therefore, not open to 
the appellants. On the first contention he referred us to the correspondence 
which passed between the parties at the relevant period. On September 5, 1941, 
the defendants wrote to plaintiff No. 2 to send particulars of certain ship- 
ments consigned to him go that they could include them in their application 
for license, and on September 11, 1941, they further wrote to him that those 
goods were not to be included in his application for license. But plaintiff 
No. 2 was obviously not agreeable to it, and actually included those very 
shipments in his application for license dated September 26, 1941. The defen- 
dants did not pursue the matter further, and wrote to plaintiff No. 2 on 
December: 10, 1941, to intimate to them the number and date of his import 
license and continued to import goods for him on the basis of that license. 
Counsel for respondents relied on a letter dated December 11, 1941, in which 
the defendants advised plaintiff No. 2 to join a group of oil merchants, 
which was to be formed at Bombay, but that was obviously by way of advice 
to him as a customer. This evidence is too inconclusive and too slender to sup- 
port the contention that plaintiff No. 2 obtained the license as the agent 
of the defendants. On the other hand, if the true position of plaintiff 
No. 2 under exh. A was that he was a purchaser of goods, then the sales by him 
of those goods were as owner and the license issued to him on the basis of those 
sales must have been given to him in his own right and not as agent of the 
defendants. This was the finding of Shah J. and that has not been reversed 
on appeal, and we are in agreement with it. - 

It is next contended that the entire plaint is framed on the footing that 
the rights of the parties are governed by exh. A, that there is no averment 
therein that that agreement had been cancelled or modified, and that a new 
agreement had been substituted after the license system was introduced, that 


out the period, and that, therefore, it was not open to the appellants now to 
contend that the relationship of seller and purchaser under exh. A had been 
altered into one of agent and principal. It is true that the plaint proceeds 
on the basis: that exh. A is in force, and there is no allegation that it had been 
modified. But exh. A had not been wholly abandoned. It was still in force 
governing the relationsh® of the parties in respect of various matters such 
as delivery of goods on payment of 80 per cent. of the price. The plaint does 
refer to the introduction of the license system, andethe defendants clearly 
knew as much of the true position thereunder as the plaintiffs, and there could 
be no question of surprise. Under the circumstances, if the rights of the par- 
ties had to be determined on the basis of the license system, we would have 
hesitated to non-suit the appellants merely on the ground that the effect of that 
system had not been expressly stated in the. plaint. ; 

But then, the license system itself came to an end in March-April, 1942, 
and was replaced by what is known as ‘“‘Lease and Lend” scheme. It was 


. the evidence of Mr. Leach in the box was also that exh. A was in force'through- — 
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under this scheme that the goods which form the subject-matter of this litiga- 
tion were imported, and we have therefore to examine what the rights of 
parties are with reference to the incidents of that scheme taken along with 
exh. A, which is admitted by the appellants to have been in force. This scheme 
was introduced by the Government of India as a war measure to facilitate the 
import of certain essential goods and to conserve them for the effective prose- 
cution of the war. Oil and lubricants were among the goods which were con- 
trolled under this scheme. Under it, the Government prohibited the direct 
import of oil and lubricants from America through private agencies, whether 
individuals, firms, or companies, and took upon itself to import the requir- 
ed quantity. i 

An association of importers and dealers in Calcutta called the Central Lu- 
bricants Advisory Committee (C.L.A.C.) was formed, and importers were to 
write to the Committee what quantity they required to be imported on „their 
behalf. This Committee was a private body, and served as a liaison between 
the importers and the Government. A Aili Committee was formed at Bom- 
bay called the Bombay Lubricants Advisory Committee (B.L.A.C.).: The pro- 
cedure adopted in the import of goods was this: the importers were to state 
their requirements to the Committee which sent the same to the Government. 
Then on intimation given by the Government authorities, the dealers would 
have to make deposits on account of the price to be paid for the goods. The 
Government had a purchasing agent in America and he would be required by 
them to purchase the requisite goods and to arrange to get them transhipped 
to the destinations in India mentioned by the several dealers. The shipping 
documents would be taken in the name of the Government and on payment of 
the bills endorsed over to the importer for clearance at the harbour. The 
features of the system to be noticed are that it was the Government who was 
the importer of the goods and the dealers became entitled to the goods only 
on the shipping documents being endorsed to them by the Government. 

Now, so far as the plaintiffs are concerned, the facts are that they made 
no deposits with the Government, and their names were not in the list of tra- 
ders for whom the Government imported the goods. They had direct dealings ~ 
only with the defendants and sent their requirements to them. . The defendants 
would in®their application to the Government include. what the plaintiffs re-. 
quired as well as what they themselves required and make the necessary de- 
posits for all the goods. But all that would stand only in their name. Though 
it would be possible to ascertain by reference to the correspondence between 
the parties which of the orders placed by the defendants with the Government 
related to the requirements of the plaintiffs, so far as the Government itself 
was concerncd it knew only of the defendants as importers, and it was in their 
name that it would endorse the shipping documents, and it was only when the 
defendants in their turn endorsed the same to them that the plaintiffs would 
get title to the goods, and the evidence of Mr. Leach makes it clear that this 
had not been done, as regards the shipments with which the suit is concerned. 
This is what ho says in his deposition. 

“The goods were shipped all to the order of the Government of India...Separate 
documents were drawn up in respect of the consignments which were to be supplied to 
each of the trader according to his requirement submitted to Government, The traders 
who submitted thetr requirements cleared the goods by paying the amount of the bills... 
The Government did not make any allocation to me. I depended on the defendants for 
obtaining my requiremen’s from the Government. I did not make any cash deposit as 
required of the dealer. I made no deposit with the Government fn respect of the quantity 
which I wanted. The entire deposit was made with the Government by the defendants 
even in respect of my requirements... The defendants endorsed over the documents 
| in my favour for goods which were meant for me... Excepting for the admitted portions 
the documents for remaining part of PL. 1004 to 1007 were not handed over to me or 
endorsed in my favour, except to the extent to which the goods were delivered.” 

The evidence of Sir John Burder for the defendants was ‘‘the shipping docu- 
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ments were received in.the name of the defendants’’. It is thus clearly estab- 
lished that with reference to the goods comprised in P.I, 1004 to 1007 which 
formed the subject-matter of the suit, the shipping documents had not been 
made out in the name of the plaintiffs, nor had the defendants, in whose names 
they were taken, endorsed the same to them. That being so, unless the plain- 
tiffs established that the defendants were importing the goods as their agenta, 
they would not have title to them, and the claim for damages on the basis of 
conversion must fail 


We should mention that the appellants relied on some of the letters written 
by the defendants as showing that they recognised the plaintiffs as having 
the title to the goods. Thus, on August 12, 1944, the defendants wrote to 
the plaintiffs ‘‘We confirm that the consignment is for you’’, and on March 24, 
1945, they wrote, ‘‘We enclose herewith a statement showing quantities and 
grades that have been ordered by Government on your account against order 
PL. 1006/10”. But these statements are quite consistent with the position of 
the defendants as sellers who had ordered the goods on the requisition of the 
plaintiffs, and do not import that title thereto had passed to them, which could 
be only after the goods came into existence and were appropriated. That did 
not happen in this case, and the shipping documents continued in the name of 
the defendants. We, therefore, agree with the learned Judges that on the 
pleadings and on the evidence the claim for damages on the footing of conver- 
gion must fail. 

That would entail the dismissal of this appeal, but the plaintiffs have ap- 
plied to this Court for amendment of the plaint by raising, in the alternative, 
a claim for damages for breach of contract for non-delivery of the goods. The 
' respondents resist the application. They contend that the amendment intro- 
duces a new cause of action, that a suit on that cause of action would now be 
barred by limitation, that the plaintiffs had ample opportunity to amend their 
plaint but that they failed to do so, and that owing to lapse of time the defen- 
dants would be sericusly prejudiced if this new claim were allowed to be raised. 
There is considerable force in the objections. But after giving due weight to 
them, we are of opinion that this is a fit case in which the amendment ought to 
be allowed. The plaintiffs do not claim any damages for wrongful ination 
of the agreement, exh. A, by the notice dated June 18, 1945. What they claim 
is only damages for non-delivery of goods in respect of orders placed by them 
and accepted by the defendants prior to the termination of the agreement by 
that notice. Clause 14 of the agreement expressly reserves that right to the 
plaintiffs. The suit being founded on exh. A, a claim based on cl. 14 thereof 
cannot be said to be foreign to the scope of the suit. Schedule H to the plaint 
mentions the several indents in respect of which the defendants had committed 
defanlt by refusing to deliver the goods, and the damages claimed are also 
stated therein. The plaintiffs seek by their amendment only to claim damages 
in respect of those consignments. The prayer in the plaint is itself general and 
merely claims damages. Thus, all the allegations which are necessary for sus- 
taining a claim for damages for breach of contract are already in the plaint. 
What is lacking is only the allegation that the plaintiffs are, in the alternative, 
entitled to claim damages for breach of contract by the defendants in not 
delivering the goods. ° ; 
- It is no doubt true that Courts would, as a rule, decline to allow amend- 
ments, if a fresh suit on the amended claim would be barred by limitation on 
the date of the application. But that is a factor to be taken into account in 
exercise of the discretion as to whether amendment should be ordered, and does 
not affect the power of the Court to order it, if that is required in the interests 
of justice, In Charan Das v. Amir Khan,’ the Privy Council observed (p. 262): 

“...That there was full power to make the amendment cannot be disputed, and though 
such a power should not as a rule be exercised where its effect is t take away from a 


1 (1920) 471. A. 255,"8.0.22 Bom. L. R. 1870. 
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defendant a legal right which has accrued to him by lapse of time, yet there are cases:... 
where such consideratigns are outweighed by the -special circumstances of the case,...” 
Vide also Ktsandas Rupchand v. Rachappa Vithobda.' 


Jn the present case, apart from the contents of the plaint already set 
out, there is the fact that the defendants cancelled the contract without strictly 
complying with the terms of cl. 14. The ground on which they repudiated the 
contract was that plaintiff No. 2 had assigned his interests to plaintiff 
No. 1; but the record shows that subsequent to the assignment the defen- 
dants had business transactions with both the plaintiffs and therefore the 
ground for cancellation appears to have been a mere device to deprive the 
plaintiffs of the benefits of the orders which they had placed. We are of opinion 
that the justice of the case requires that the amendment should be granted. The 
plaintiffs will accordingly be allowed to amend the plaint as follows : 

“12(a) In alternative and without prejudice to the claim on the footing of conver- 
sion, the plaintiffs say that by reason of the facts aforesaid, there was a contract between 
the parties whereby the defendants undertook to supply and deliver to the plaintiffs (or 
either of them) the goods ordered out by Government on their (the plaintiffs’) account 
and included in the quotas PL. 1004-PL. 1007. The said goods arrived in Bombay, but 
the defendants failed and neglected to deliver the same though demanded, and in fact 
lepudiated their obligation to deliver. The plaintiffs say that they were always ready 
and willing to pay for and take delivery of the same. 

The defendants at all material times well knew that the plaintiffs had purchased the 

same for resale and for fulfilment of contracts of sale and supply. The plaintiffs claim 
damages as per particulars.” 
This appeal must accordingly be allowed, the decree under appeal set aside, 
and the suit remanded for rehearing to the trial Court. The defendants will file 
their written statement to the amended claim and the suit will be tried and 
disposed of in accordance with law. 

There remaing the question of costs. As the plaintiffs are getting an in- 
dulgence, they must pay the costs of the defendants both in the suit and in the 
appeal to the Bombay High Court. So far as costs of this appeal are céncerned, 
as the defendants persisted in their contention that the plaintiffs were only 
acting ag their agents, a contention which, if upheld, would have furnished a 
conclusive answer to the amended claim as well, we direct the parties to bear 
their own costs in this Court. 


Appeal allowed. 


Present: Mr. Justice Venkatarama Ayyar, Mr. Justice S. K. Das and 
Mr. Justice Gajendragadkar. 
PIRGONDA HONGONDA PATIL v. KALGONDA SHIDGONDA PATIL.* 


Civil Procedure Code (Act V of 1908), O. VI, r. 17—Amendment of plaint when to be 


alowed—Test to be applied by Court before exercising its discretion to order 
amendment. 


All amendments to a plamt ought to be allowed which satisfy the two conditions: 
(a) of not working injustice to the other side, and (þ) of being necessary for the 
purpose of determining the real questions in controversy between the partios. 
Amendments should be refused only where the other party cannot be placed in the 
same position as if *the pleading had been originally correct, but the amendment 
would cause him an injury which could not be compensated in costs. It is merely 
a particular case of this general rule that where a plaintiff seeks to amend by setting 
up a fresh clatm in respect of a cause of actlon which since the institution of the suit 
had become barred by limitation, the amendment must be refused; to allow it would 
be to cause the defendant an injury which could not be compensated. in costs by 


_1 (1909) I. L. R. 33 Bom. 644, “Decided, February 7, 1967. Civil Appeal 
s.c. 11 Bom, L. R, 1042, No. 228 of 1952, from Bombay. 
L,R —36, 


402 THE BOMBAY LAW REPORTER. [VoL. LIX. 


depriving him of a good defence to the clatm. The ultimate test, therefore, still 
remains the same: can the amendment be allowed without injustice to the other 
side, or can it not? 

Kisandas Rupchand v. Rachappa Vithoba, ana 
Charon Das v. Amir Khan’ and L. J. Leach & Co. Ltd. v. Jardine Skinner & Co.! 
referred to. 


The facts appear in the judgment. 


8. C. Isaacs, with 8. N. Andley, Rameshwar Nath and J. B. Daduchanjé, for 
the appellant 
Achhru Ram, with G. A. Desai and Nauntt Lal, for respondents Nos. 1 and 2. 


8. K. Das J. This is an appeal by special leave from the judgment and 
decrea of the High Court of Bombay dated September 6, 1951, by which the 
said High Court set aside on ‘appeal the decree passed by the Civil Judge 
(Senior Division), Kolhapur, in Civil Suit No. 28/49 and allowed an amend- 
ment of the plaint at the appellate stage, subject to certain conditions, in 
the circumstances stated below. 


The appellant before us was defendant No. 1 in the suit. Respondents Nos. 
l and 2 are the heirs of the original plaintiff und respondent No. 8 was 
defendant No. 2 in the action. In 1942 the original plaintiff filed a suit against 
respondent No. 3 for possession of the suit properties and obtained a decree 
in ejectment on March 28, 1944. This decree was confirmed in appeal on 
July 9, 1945. On a further appeal, the then Supreme Court for Kolhapur 
affirmed the decree on April 2, 1946. In the meantime, the original plaintiff 
made an application for execution of the decree, but was resisted or obstructed 
by the present appellant in obtaining posseasion of the said properties. He 
then made an application under O. XXI, r. 97, of the Code of Civil Procedure, 
complaining of such - resistance or obstruction. This application was heard 
and dismissed under O. XXL, r. 99, of the Code of Civil Procedure, on April 
12, 1947. On March 12, 1948, the original plaintiff instituted the suit (out 
of which this appeal has arisen under O. XXI, r. 103, of the Code of Civil 


Procedure, for a declaration t he was entitled to recover p ion of 
the suit properties from the present appellant who was impleaded defend- 
ant No. 1. 


Prior to its amendment, the plaint stated: 

‘Defendant No. 2 in collusion with defendant No. 1 caused objection to be sub- 

mitted against the said execution. The plaintiff had conducted Misc. Suit No. 5/1946 
for getting possession of the suit properties, getting the objection removed. However, 
that miscellaneous proceeding has been decided against the plaintiff. ‘Therefore, the 
plaintiff has filed the present sult for getting declared that the plaintiff has right to take 
possession of the sult property against defendants Nos. 1 and 2.” 
Apart from the decree obtained in the earlier suit, no particular averments 
were made ag to the facts or grounds on which the plaintiff based his title to 
the properties in suit as against the appellant. An application was made 
on behalf of the present appellant on November 20, 1948. in which it was 
pointed out that the plaintiff filed the suit ou the basis of the decision in an 
earlier suit to which the°present appellant was not a party. It was then 
stated : 

“Ag the defendant is not a party in the said decree, the plafntiff will not acquire any 
ownership whatever against the defendant from the said decree. And the plaintiff hos 
not given even the slightest explanation as to how he has ownership against the defendant. 
So permission should not be hereafter given to the plaintiff to make amendment in res- 
pect of showing, ownership.” i 

1 (1808) L L.R. 38 Bom. 644, 655, s.c. L.R. 1870. 


11 Bom. L. R. 1043. 8 (1957) 59 Bom. L, R. 895, 
2 (1920) L. R. 47 I. A. 255, 8.o. 22 Bom. 
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in Charan Das v. Amir Khan,’ which laid down that (p. 262) : 

“...(though) there was full power to make the amendment...such a power should not 
as a rule be exercised where the effect was to take away from a defendant a legal right 
which had accrued to him by lapse of time, yet there are cases... where such considera- 
tions are outwelghed by the special circumstances of the case,...” 

As pointed out in Charan Das’s case, the power exercised was un- 
doubtedly one within the discretion of the learned Judges. All that can be 
urged is that the discretion was exercised on a wrong principle.. We do not 
think that it was so exercised in the present case. ‘The facts of the present 
case are very similar to thoge of the case before their Lordships of the Privy 
Council. In the latter, the respondents sued for a declaration of their right 
of pre-emption over certain land, a form of suit which would not lie having 
regard to the proviso to s. 42 of the Specific Relief Act (I of 1877). The 
trial Judge and the first appellate Court refused to allow the plaint o be 
amended by claiming possession on pre-emption, since the time had expired 
for bringing a suit to enforca the right. Upon a second appeal the Court 
allowed the amendment to be made, there being no ground for suspecting 
that the plaintiffs had not acted in good faith, and the proposed amendment 
not altering the nature of the relief sought. In the case before us, there was 
a similar defect in the plaint, and the trial Judge refused to allow the plaint 
to be amended on the ground that the period of limitation for a suit under 
O. AXI, r. 108, of the Code of Civil Procedure, had expired. The learned 
Judges of the High Court rightly pointed out that the mistake in the trial 
Court was more that of the learned pleader and the propesed amendment 
did not alter the nature of the reliefs sought. 

Learned counsel for the appellant referred us to the decision in Ktsandas 
Rupchand v. Rachappa Vithoba? and placed great reliance on the obser- 
vations of Beaman J. (p. 655): 


“In my opinion, two simple tests, and two only, need to be applied, in order to as- 
certain whether a gtven case is within the principle. First, could the party asking to 
amend obtain the same quantity of relief without the amendment? If then it 
follows necessarily that the proposed amendment places the other party at a disadvan- 
tage, it allows his opponent to obtain more from him than he would have been able to 
obtain but for the amendment. Second, in those circumstances, can the party thus 
placed at a disadvantage be compensated for it by costs? If not, then the amendment 
ought not, unless the case is so peculiar as to be taken out of the scope of the rule, to 
be allowed.” : are 
He contended that the first test laid down in the aforesaid observations was 
not fulfilled in the present case. We do not agree with this contention. First, 
it is not feasible nor advisable to encase a discretionary power within the 
strait jacket of an inflexible formula. Secondly, we do not think that the 
‘“‘quantity of relief”, an expression somewhat difficult of appreciation or 
application in all circumstances, was in any way- affected by the amendments 
allowed to be made in this cake. What happened in the present case was 
that there was a defect in the plaint which stood in the way of the plaintiff 
asking for the reliefs he asked for; that defect was removed by the amend- 
ments. The quality and quantity of the reliefs sought remained the same; 
whether the reliefs should bé granted or not is a different matter as to which 
we are not called upon to express any opinion at this stage. We think that 
the correct principles were enunciated by Batchelor J. in his judgment in the 
game case, viz., Ktsandas Rupchand’s case when he said (p. 649-650) : 

“,..all amendments ought to be allowed which satisfy the two conditions (a) of not 
working injustice to the other side, and (b) of being necessary for the purpose of deter- 
mining the real questions in controversy between the pertles...but I refrain from citing 
‘further authorities, as, in my opiniom, they all lay down precisely the same doctrine. 


1 (1920) L.R.47 L A. 255. 2 (1909) I. L.R. 38 Bom. 644, 655, 
8.0. 22 Bom. L. R. 1370, ` a.c. 11 Bom. L. R. 1042, 
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That doctring, as I understand it, is that amendments should be refused only where the 
other party cannot be placed in the same position as if the pleading had been originally 
correct, but the amendment would cause him an injury which could not be compensated 
in costs. It is merely a particular case of this general rule that where a plaintiff seeks . 
io amend by setting up a fresh claim in respect of a cause of action which since the 
institution of the suit had become barred by limitation, the amendment must be refused; 
to allow it would be to cause the defendant an injury which could not be compensated 
in costa by depriving him of a good defence to the claim. The ultimate test therefore 
still remains the same: can the amendment be allowed without injustice to the other 
side, or can it not?” 
Batchelor J. made these observations in a case where the claim was for dis- 
solution of partnership and accounts, the plaintiffs alleging that in pmrsu- 
ance of a partnership agreement they had delievered Rs. 4,001 worth of cloth 
to the defendants. The subordinate Judge found that the plaintiffs did de- 
liver the cloth, but came to the conclusion that no partnership was created. 
At the appellate stage, the plaintiffs abandoned the plea of partnership and 
prayed for leave to amend by adding a prayer for the recovery of Rs. 4,00]. 
At that date the claim for the money was barred by limitation. It was held 
that the amendment was rightly allowed, as the claim was not a new claim. 

The same principles, we hold, should apply in the present case. The 
amendments do not really introduce a mew case, and the application filed by 
the appellant himself showed that he was not taken by surprise; nor did he 
have to meet a new claim set up for the first time after the expiry of the 
period of limitation. 

For these reasons, we see no merit in the appeal, which ‘is~ accordingly 
dismissed with costs. 

Appeal dismissed, 


F. ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


P. N. FILMS LTD. v. OVERSHAS FILMS CORPORATION DTD.* 
‘Civil Procedure Code (Act V of 1908), O. XX XVII, rr. 4, 2(2), 7; O. LX, rr. 6, 13—Indian 

Limitation Act (LX of 1908), arts. 164, 181—Applcation to set aside decree in sum- 

mary suit when leave to defend not glven—AppHcability of art. 164 to such application. 


Article 164 of the Indian Limitation Act, 1908, does not apply io an application 
made by a defendant to set aside a decree passed against him in a summary suit 
when he was precluded from appearing by reason of the fact that leave to defend 

' was not given. Such an application falls under O. XXXVII, r. 4, of the Civil Proce- 
dure Code, 1908, and the article that would apply to it would be the residuary 
art. 181 of the Indian Limitation Act, 1908. 


The facts appear in the judgment. 


K. L. Gauba, for the appellants. 
3. V. Gupte, for the respondents. 


Cuaaua C.J. An interesting point, which does not seem to have been cover- 
ed by a decision of any High Court go far, arises on this appeal. The respond- 
ents filed a summary suit against the appellants on July 1, 1956, and the sum- 
mons was served on September 1, 1955. The appellants failed to file an 
appearance and a decree was passed on September 16, 1955. The decree was 
-pealed on November 17, 1955, and a copy of the decree was served upon the 
appellants on November 24, 1955. On December 3, 1955, the appellants took 


+ March 4, 1957. O. C. J. Appeal 19855. 
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out a notice of motion to set aside the decree and Mr. Justice Coyajee dis- 
missed that motion taking the view that the notice of motion was barred by 
Jimitation. ê 

Now, if limitation begins to run from the date of the decree, viz., September 
16, 1955, and art. 164 of the Limitation. Act applies, then prima facie the 
notice of motion is barred by limitation. Mr. Gauba wanted to argue that 
limitation begins to run not from September 16, 1955, when the decree 
was passed, but from November 17, 1955, when the decree became effective 
by its being sealed. But, in our opinion, it is unnecessary to consider that 
aspect of the matter because Mr. Gauba is on much stronger ground when he 
takes up the contention that art. 164 does not apply to the notice of motion 
taken out by his clients. Article 164 only applies when there is an ez parte 
decree or order and an application is made to set aside such an order or a decree, 
and the question that we have to consider ig whether looking to the pro- 
visions contained in the Code with regard to a summary suit it could be said 
that the present decree which is challenged was an ez parte decree. Order 
XXXVII deals with summary suits. It is a self-contained Order which lays 
down the procedure for dealing with summary suits, although r. 7 pro- 
vides that the procedure in suits under this Order shall be the same as the 
procedure in suits, instituted in the ordinary manner, that is, subject to the 
provisions contained in O. XXXVII. Rule 2(2) of O. XXXVII provides: 

“In any case in which the plaint and summons are in such forms, respectively, the 
defendant shall not appear or defend the suit unless he obtains leave from a Judge as 
hereinafter provided so to appear and defend; and, in default of his obtaining such leave 
or of his appearance and defence in pursuance thereof, the allegations in the plaint shall 
be deemed to be admitted, and the plaintiff shall be entitled to a decree.” 


Rule 3 provides for the Court giving leave to the defendant to appear if suff- 


cient cause is shown by the defendant; and r. 4 gives power to the Court to 
set aside the decree passed under this Chapter if there are special circum- 
stances. When we turn to O. IX, r. 6, which provides for ez parte decree, 
the provision applies where the plaintiff appears and the defendant does not 
appear when the suit is called on for hearing, and Mr. Gupte’s submission 
before us was that it would apply whatever may be the reason for the defend- 
ant not®appearing, if in fact he did not appear and a decree was passed in 
his absence. It seems to us that in order that O. IX, r. 6, should apply, there 
must be negligence or default on the part of the defendant resulting in his 
not appearing at the hearing. But O. IX, r. 6, does not and cannot contem- 
plate a case where the defendant does not appear because in law he cannot 
appear and where the law bars him from appearing. The idea underlying 
0- LX, r. 6, is that the defendant could appear but in fact has not appeared. 
But when the defendant could not appear at al, when however anxious he 


might be to appear he was precluded from appearing by law, it could not be 


said. in the language of O. IX, r. 6(1), that the defendant did not appear. It 
will be noticed that under O. IX, r. 7, if an ex parte hearing of a suit is ad- 
journed and if the defendant appears at the adjourned hearing and assigns 
good cause for his previous non-appearance, it is open to the Court to permit 
him to be heard in answer to the suit as if he had appeared on the day fixed 
for his appearance. Now, surely, the Court cannot do this if the Court is 
dealing with a summary suit. The Court has no power, if leave is not given 
to the defendant, to hear him either on the date fixed for the hearing or on any 
adjourned date of th® hearing. Again, when we look at O. IX, r. 13, it pro- 
vides for an application for setting aside an ez parte decree, and the two 
grounds on which an ex parte decree can be set aside are that the summons 
was not duly served or that he was prevented by any sufficient cause from 
appearing. Whatever the position may be with regard to the first ground, 
clearly the second ground woui not apply if the defendant against whom a 
decree has been passed in a summary suit applied to set aside that decree. He 
could not urge that he was prevented from defending the suit because hig 
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mouth was shut, as it were, by law and he could not put forward his defence. 
But for the provisions of O. XX XVII that would be as good a sufficient cause 
as any other, but that sufficient cause is denied to the defendant in a summary 
suit. Therefore, looking to the provisions of O. IX, r. 6, it seems to us clear 
that those provisions do not apply to a decree passed in a summary suit and 
that an application to set aside a decree in a summary suit is not regulated 
by O. LX, r. 18, but by O. XXXVII, r. 4. In other words, O. XXXVII, r. 4, 
is a self-contained Order which deals not only with the right of the defendant 
to appear in a summary suit in which a decree has to be passed if leave to 
defend is not given to him, but also with the procedure to be followed if the 
defendant wishes to have a decree passed in a summary suit set aside. 

It is then urged by Mr. Gupte that even assuming the present application 
of the appellants does not fall under O. LX, r. 13, and even assuming that no 
ex parte decree was passed as contemplated by O. IX, r. 6, art. 164 does not 
in terms limit the application covered by that article to an application made 
under O. IX, r. 13, and Mr. Gupte says that although the decree that we have 
before us may not be an az parte decree within the meaning of O. IX, r. 6, it 
is still an ex parte decree as generally understood and there is no reason why 
the connotation of an ez parte decree in art. 164 should be restricted and 
limited to an ex parte decree as understood by O. IX, r. 6. Now that seems 
to be a little more difficult contention to decide. It is true that in one gense 
the decree was passed against the defendant in his absence, but that absence 
was an enforced absence and it was enforced by law. In our opinion, even 
giving to the expression ‘‘ez parte’’ its plain natural meaning, the expression 
‘‘ex parte’’ does carry with it the connotation that a Court or a Judge or a 
Tribunal has proceeded in the absence of the other party when it could have 
had the other. party before it or when it was not prevented by law from 
having the other party before it. But perhaps it is better to decide this point 
on the other aspect of the matter. Both the law of Limitation and the Civil 
Procedure Code are procedural laws and we must try and give the same mean- 
ing to expressions used in these two laws. If the Civil Procedure Code has 
understood an ex parte decree in one particular definite gense, there is no 
reason why we should take the view that the Limitation Act has understood 
it in a different sense. Apart from that, the Limitation Act must ways be 
construed strictly against the party who sets up the plea of limitation. The 
Limitation Act deprives a party of a valuable right, and unless the provision 
in the Limitation Act was clear and beyond doubt, a benevolent construction, 
a construction favourable to the party whose valuable right ig being taken 
away, must always be given, and, therefore, in our opinion art. 164 does: not 
apply to an application made by a defendant against whom a decree has been 
passed in a summary suit when he was precluded from appearing by reason of 
the fact that leave to defend was not given. In our opinion, such an applica- 
tion falls under O. XX XVII, r. 4, and the Limitation Act hag not dealt with 
any such application. Therefore, the article that would apply would be the 
residuary art. 181. 


_ Before we part with this case, perhaps in fairness to Mr. Gupte we must 
refer to his contention that we are concerned here with the High Court Rules 
and not with the Civil Procedure Code. We have looked at the relevant Rules 
and in our opinion thereeis no substantial difference between the provisions 
„of O. XXXVII and the Rules framed by us on the Original Side. There is 
undoubtedly a procedural difference, but in substance he position under the 
Code and under the High Court Rules is the same, wz. that unless leave to 
defend is given to a defendant in a summary suit he has no right to appear 
. and defend the suit. In this particular case the notice of motion itself re- 
quires the ex parte decree to be set aside, but after all that is merely a mis- 
description of the decree that was passed and,that description cannot alter the 
. Tight that the defendant may have to proceed under O. XXXVII, r. 4. The 
learned Judge decided this motion only on the question of limitation. As we 
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> have taken thé view’ that the notice of motion is not barred, we will set aside 
the order and send the matter back to the learned’ Judge to dispose of the 

motion on merits. ° i ; 
Costs of the appeal costs in the notice of motion. l 
Order set aside. 


Solicitor for the appellant: K. L. Gauba. 
Solicitors for the respondenta : Jeshtaram Ambubhai & Diwanj. 


APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Gokhale. 


THE GOLDEN TOBACCO COMPANY PRIVATE LIMITED v. THE 
STATE OF BOMBAY.* 
Bombay Revenue Tribunal Act (Bom. XII of 1939), Secs. 4, 5—Bombay Land Revenue 
Code (Bom. V of 1879), Sec. 211—State Government revising decision of Collector 
under s. 211 of Code—Whether State Government competent to do so after enact- 


ment of Bom. Act XII of 1989—Jurisdiction of Bombay Revenue Tribunal under 
ss. á and 5 of Act. i 


The State Government is incompetent after the enactment of the Bombay Revenue 
Tribunal Act, 1939, to exercise jurisdiction to revise the decision of the Collector 
in a revenue case, in exercise of powers under s. 211 of the Bombay Land Revenue 

It is implicit in ss. 4 and 5 of the Bombay Revenue Tribunal Act that in revenue 
cases where prior to April 1, 1987, jurisdiction could be exercised by the State 
Government, the jurisdiction shall be exercisable only by the Tribunal and by no 
other authority. f 


The facts appear in the judgment. 


J. &. Desas, for the petitioner. 


M. P. Amin, Advocate General, with V. S. Desai, Assistant Government 
Pleader, for the respondent. 


SHAH J. This is an application by the petitioners praying that an appropriate 
writ be issued by this Conk ining the State Government from one 
a collection order dated July 26,-1956, against the petitioners for recovery o 
Re. 4,874 in a manner prejudicially affecting the fundamental rights of the 
petitioners by levy of non-agricultural assessment otherwise than by authority 
of law. , 

The petitioners are the owners of S. Nos. 193, 194A, Hisas Nos. 1 and 3, 195 
Hissas Nos. 13h and 17, 262 Hissas Nos. 1, 2 and 3 (part), of Vile Parle in 
Greater Bombay. The lands admeasure 13,539 square yards. The 
lands have been converted to non-agricultural user since the year 1928 and 
several buildings have been erected thereon by the petitioners. Originally these 
lands were part of a Khoti estate. In 1950 the State Legislature enacted the 
Salsette Estates (Land Revenue Exemption Abolitign) Act of 1951, and the 
lands became Khalsa lands. Thereafter'the Additional District Deputy Col- 
lector, Bombay Suburban District, levied non-agricultural assessment on the 
lands by his order No’ L.N.D.A. 3461, dated August 16, 1955, for the period 
between March 1, 1952, and July 31, 1957, and called upon the petitioners to 
pay Rs. 4,874 forthwith and also directed the petitioners to pay future assess- 
ments at an annual rate of Ra. ries to Pa at reaper of South Salsette. 

inst the order by the uty Collector’ an appeal was preferred 
a a 208 of sp groped Land Revenue Code to the Collector. ` The 


*Decided, February 5, 19£7. Special Oivi Applicatioh No. 3079 of 1986, 
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Collector held that consequent upon the introduction of the Salsette Estates 
(Land Revenue Exemption Abolition) Act of 1951, the lands in ‘ex-khoti’ 
villages were liable to pay land revenue. He observed that as the lands were 
used for non-agricultural purposes, the petitioners were liable to pay non-agricul- 
tural assesament in respect thereof. But in his view no order levying non-agricul- 
tural assessment at standard rates could be passed against the petitioners retros- 
pectively. In so holding, the Collector followed certain decisions of the Bombay 
Revenue Tribunal. The Collector accordingly modified the order passed by the 
Deputy Collector and directed that assessment be paid by the petitioners for the 
year 1955-56. The papers of the case were then called for by the 
Government of Bombay and the Government in purported exercise of 
the powers under s. 211 of the Bombay Land Revenue Code set aside the order 
of the Collector, and restored the order of the Deputy Collector. It appears that 
no intimation of this order was given to the petitioners, by the Government 
of Bombay, but by letter, dated July 26, 1956, the Collector, Bombay Suburban 
District, called upon the petitioners to pay to the Mamlatdar, Andheri, non- 
agricultural assessment according to that order of the Government. On receiv- 
ing this letter the petitioners applied to this Court under art. 226 of the Consti- 
tution of India for the issue of the writ described hereinbefore. 

The principal contention urged in support of the petition is that the State 
Government has exercised jurisdiction to revise the order of the Collector when 
it is not invested with that jurisdiction. It is urged that the jurisdiction to 
revise the order of the Collector is vested in the Bombay Revenue Tribunal 
constituted under Bombay Act XII of 1939 and the State Government is in- 
competent since the enactment of that Act to exercise jurisdiction to revise the 
decisions of the Collector in a revenue case, in exercise of powers under s. 211 
of the Bombay Land Revenue Code. 

Chapter XIII of the Bombay Land Revenue Code deals with appeals and 
revisions which may lie against the order of any revenue authority. By s. 203 
power is conferred upon revenue officers to entertain appeals against the 
orders of their immediate subordinates. By s. 211 power is conferred upon 
the State Government and upon a revenue officer not inferior in rank to an 
Assistant or Deputy Collector or a Superintendent of Survey, to call for and 
examine the record of any inquiry or the proceedings of any swbordinate 
revenue officer, for the purpose of satisfying itself or himself, as the case may be, 
as to the legality or propriety of any decision or order passed, and as to the 
regularity of the proceedings of such officer. The State Government and the 
other Revenue Officers have the power, if it appears that any decision or order 
or proceeding so called for should be modified, annulled or reversed, to pass 
such order thereon as they deem fit. 

By the Government of India Act, 1985, s. 296 (2), it was provided that if 
in any Provinee jurisdiction to entertain appeals or revise decisions in revenue 
cases was, immediately before the commencement of Part ILI of the Act, vest- 
ed in the Local Government, the Governor shall constitute a tribunal, to exer- 
cise the same jurisdiction until other provision in that behalf is made by Act 
of the Provincial Legislature. Im accordance with this provision the Bombay 
Legislature passed Bombay Act XII of 1939 providing for the constitution of 
a Revenue Tribunal for the Province of Bombay. By s. 3 of Bombay Act XU 
of 1939 power was conferred upon the State Government to constitute a Tribunal 
‘and by s. 4 the powers and functione of the Tribunal were defined. It was pro- 
vided by sub-s. (1) of s. 4 that the ° 

"Tribunal shall exercise such jurisdiction to entertain appeals and revise decisions 
in revenue cases as was vested in the State Government immediately before the first day 
of April 1937 under any law for the time being in force.” 

By sub-s. (2) it was provided that without prejudice to the generality of sub- 
s. (1) the Tribunal shall have jurisdiction t® entertain appeals and revise de- 
cisions in all revenue cases, arising under the provisions of the enactments 
specifled in the Schedule in which such jurisdiction was vested in the State 


` 
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Government immediately before the first day of April 1937, and in all cases 
specified in s. 9: and by item No. 7 in the Schedule to the Act the jurisdiction 
of the State Governfnent to entertain appeals and revision in revenue cases 
under ss. 204 and 211 of the Bombay Land Revenue Code was to be exercised 
by the Tribunal. By s. 5 it was provided that 

“in the exercise of the jurisdiction conferred upon it under section 4 in any case, 
the Tribunal shall have and may exercise all the powers which the State Government 
had or could have exercised in such case.” 


Section 8 of the Act provided that 


“notwithstanding anything to the contrary contained in any law for the time being 
in force no appeal or application for revision shall lie to the Commissioner in any case 
in which an appeal or application for revision Hes to the Tribunal under the Act.” 

It may be observed that s. 8 has since been repealed by Bombay Act XXVIII 
of 1950 when the office of the Commissioner was abolished by amendment of 
the Bombay Land Revenue Code. 

That the power of the State Government to entertain appeals under s. 204, 
against the orders of Revenue Commissioners and to entertain revision appli- 
cations under s. 211 of the Bombay Land Revenue Code is conferred upon the 
Bombay Revenue Tribunal by ss. 4 and 5 of the Bombay Revenue Tribunal 
Act, 1939, cannot be disputed, But it is urged on behalf of the State 
that the jurisdiction of the Tribunal to entertain appeals and revision 
applications in revenue’ cases is not exclusive, but can be concurrently exer- 
cised by the Tribunal and by the State Government. It is contended that by 
the enactment of ss. 4 and 5 the authority of the State Government to exercise 
powers under ss. 204 and 211 of the Land Revenue Code has not been taken 
away. We are unable to accept that contention. By a. 4 it is expressly pro- 
vided that the Tribunal “‘shall exercise such jurisdiction...in revenue cases 
ae was vested in the State Government’’ before April 1, 1937. In our judg- 
ment, the Legislature having enacted that the Tribunal ghall exercise juris- 
diction in revenue cases, the power of any other body to exercise that jurisdic- 
tion is excluded. It is implicit in ss. 4 and 5 that in revenue cases where prior 
to April 1, 1937, jurisdiction could be exercised by the State Government, the 
jurisdiction shall be exercisable only by the Tribunal and by no other autho- 
rity. Een though from the order of a Collector an appeal could lie to the 
Commissioner under s. 208 of the Land Revenue Code, in order to effectuate 
the intention of the Legislature the power of the Commissioner to entertain 
appeals and revision applications was expressly taken away by s. 8 of the Act. 
The power to entertain appeals and revision applications under ss. 204 and 211 
of the Land Revenue Code in revenue cases is by the Revenue Tribunal Act 
made exercisable by the Tribunal, and, in our judgment, that power cannot be 
exercised by the State Government. If any other view were taken, it would 
introduce the greatest confusion in revenue administration. If the contention 
of the Advocate General be accepted, it may be open to the State Government 
and the Tribunal simultaneously to exercise the powers vested in them res- 
pectively by s. 211 of the Land Revenue Code and ss. 4 and 5 of the Bombay 
Revenue Tribunal Act, against a decision in a revenue case of a subordinate 
revenue officer; and cases may not be wanting in which inconsistent orders 
may be passed by the two authorities. 7 

The learned Advocate General contends that in any event citizens who were 
aggrieved by the order of any subordinate revenue authority in a revenue case 
.are bound to approach the Tribunal by way of an appeal or revision applica- 
tion; but, the State Government is entitled in exercise of the powers under 
s. 211 of the Bombay Land Revenue Code to revise all decisions of a subordi- 
nate officer even in revenue cases, and the State is not required to appeal or 
apply to the Tribunal. That distinction, it is contended, is attributable to the 
fact that a revenue officer acta "on behalf of the State and in exercise of the 
powers delegated to him by the State, or functions as an agent of the State, and 
that in a revenue case there are really no two contesting parties, an order passed 
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by a revenue offcer in a revenuo case being substantially an executive order 
on behalf of the State. We are unable to accept this contention. When by 
the Bombay Land Revenue Code authority is conferred tpon revenue officers, 
the source of their authority is the Code and not any delegation of powers by 
the State. In exercising his statutory powers a revenue officer is not acting 
as an agent of the State in the administration of the Land Revenue Code. 
Again, in a revenue case, which substantially means a case which raises a dis- 
pute as to the right of the State to impose, levy and recover revenue, the State 
is as much a contesting party as a citizen from whom revenue is sought 
to be levied or collected. The proceedings before the Mamlatdars, the 
Deputy Collector and the Collector in revenue cases are quasi-judicial 
proceedings and it could not have been the intention of the Legislature that if 
the State Government was aggrieved by the decision of a revenue officer it 
need not apply to the Tribunal, but could assume to itself the power to modify 
the decision and the citizen alone is bound to approach the Tribunal. 
It was presumably because it was thought that the State should not be both a 
litigant and a judge in its own cause, that the Bombay Revenue Tribunal Act . 
of 1939 was enacted by the Legislature. The purpose of the Act would, in our 
Judgment, be wholly frustrated if the State Government is entitled to adjudicate 
for itself whether an order passed to the detriment of State revenue by a revenue 
officer is legal, proper or regular. Cases may occur in which a citizen may 
partially succeed before a revenue authority and with a view to obtain further 
redress he may resort to the Tribunal, whereas the State Government being 
aggrieved by the order of the revenue officer, in so far as that officer grants 
relief to the citizen, if the argument advanced by the learned Advocate General 
is accepted, may be entitled on its motion to set aside the order. In such 
circumstances the possibility of conflicting decisions of the Tribunal and of the 
State Government on the same subject-matter can easily be envisaged. We are 
unable to find any support in the scheme of the Bombay Revenue Tribunal 
Act for the submission implicit in the contention of the State that the juris- 
diction of the State Government under s. 211 of the Land Revenue Code is 
transferred to the Revenue Tribunal only in those cases where the citizen is 
aggrieved by the order of a revenue officer in a revenue case. 

It also appears, if the argument of the Advocate General is well-founded, 
that there will be discrimination between the citizen and the State, in the 
matter of the authority to be approached for obtaining redress against an order 
passed by a revenue officer, as the citizen will be bound to approach the Tri- 
bunal whereas the State will be entitled to set its own machinery in motion 
and set aside an order which the Government thinks is illegal, improper or 
irregular. There would be infringement of the equal protection clause of the 
Constitution. The learmed Advocate General suggested that such a distinct- 
ion is based on a valid classification. But we are unable to appreciate any 
rational basis for the classification, which, we are asked to assume, has been 
made by the Legislature, that for obtaining redress in a revenue case j 
the decision of a revenue officer a citizen must approach the Tribunal but the 
State Government is entitled to invoke its own machinery to set aside the 
order. We are, therefore, unable to agree that the State Government has ap- 
pellate and revisional jurisdiction in revenue cases after the enactment of the 
Bombay Revenue Tribuna] Act, 1939, against the decisions or proceedings of 
Revenue Officers. 

On that view, we direct that the order, dated July 26, 1956, passed by the 
Collector, Bombay Suburban District, requiring the petitioners to pay the 
Mamlatdar, Andheri, the non-agricultural assessment demanded, be quashed. 
The petitioners will be entitled to their costs from the State. 


on Order accordingly. 
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Befors Mr. Justice Shah and Mr. Justice Gokhale. 


THE MUNICIPAL -CORPORATION OF GREATER BOMBAY v. THE 
LABOUR APPELLATE TRIBUNAL OF INDILA.* 

Industrial Disputes (Appellate Tribunal) Act (XLVII of 1950), Sec. 7—Undertaking ter- 
minating services of workmen for behaviour prejudicial to its working—Labour and 
Industrial Courts holding order terminating service passed bona fide under Standing 
Order framed by undertaking after due notice as prescribed—Appellate Tribunal hold- 
ing order passed by undertaking amounting to imposing penalty for misconduct and 
therefore deemed to be passed under another Standing Order under which tnquiry 
oblgatory—Tribunal reversing order of Industrial Court as obligatory provisions of 
Standing Order not complied with—Whether Tribunal had jurisdiction to re-appre- 
SB TEN ana KONI a OTEN Os MOANA Caren corn ve DEEN DISES PACET MO 
particular Standing Order. 

A minei oidernkig ermite he sarios of u ahr aey “ol lls 
behaviour which was found to be prejudicial to the working of the undertaking. No 
, order dismissing the employee from service or discharging him from service was 
passed by the undertaking. On an application made by the employee to the Labour 
Court, under the Bombay Industrial Relations Act, 1948, the Court held that the order 
terminating the services of the employee was passed bona fide under Standing Order 
No. 26, framed by the undertaking under the Act, after notice in the prescribed man- 
ner. On appeal the Industrial Court held that the order terminating the services 
of the employee under Standing Order No. 26 was not improper and confirmed the 
order passed by the Labour Court. The Labour Appellate Tribunal on appeal ad- 
dressed itself to the question whether the order passed by the undertaking amounted 
to imposing penalty upon the employee. It held that punishment was being imposed 
upon the employee for misconduct and the undertaking could not be permitted to 
avold the necessity of an inquiry as prescribed under Standing Order No. 23, by pur- 
porting to act under Standing Order No. 26, under which no such inquiry was obli- 
gatory, and it reversed the order passed by the Industrial Tribunal. In challenging 
the order of the Tribunal the undertaking ‘contended that when the Labour Court and 
the Industrial Court held that the order passed against the employee was an order 
determining his employment under Standing Order No. 26, it was not open to the 
Tribynal to come to a conclusion upon the facts that the case was one where penalty 
Van. eee cr tee eer ce ons, ee ee oe ee 
No. 23:— 

Held, that the Tribunal had overstepped the limits of its jurisdiction which are de- 
fined by s. 7 of the Industrial Disputes (Appellate Tribunal) Act, 1950, and had as- 
sumed jurisdiction which was not vested in it by law, l 

that the Tribunal should have accepted the findings of fact arrived at by the Labour 
Courts, and 

that the order passed by the Tribunal was liable to be set aside. 

The form of the ardar terminating employment ie aint wlwaya decisive of the tmi 
nature of the order. If an order in form terminating employment is pessed merely 
to camouflage an order dismissing or discharging from employment, the Labour Court 
may be ‘entitled to come to the conclusion, having regard to the circumstances in 
which the order was passed, that the requisite formalities not having been followed 
the order was unlawful and cannot be given effect to. 


The facts appear in the Jådgment. e 
H. M. Seervas, instrnicted by Crawford “Bayley & Co., for the petitioners in 


both ap lications. 
D. 8. Nargelkar, for opponent No. 2, in both applications. 


SHAH J. This is an ‘application by the Municipal Corporation of Greater 
Bombay and the General Man of the Bombay Electri¢ Supply and Trans- 
port Undertaking of the Bombay Municipal Corporation, requesting this Court 


. *Deoided, February 6, 1957. Special Oivi Civil Application No. 3578 of 1956). 
Application No. 3577 of 1956 (with Special 
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to issue a writ in the nature of ċertiorari or other writ, direction or order 
under art. 226 of the Constitution or an order or direction in exercise of its 
powers of superintendence under art. 227 of the Constitution against the 
Labour Appellate Tribunal, calling for the record of the case relating to an 
order dated November 13, 1956, in Appeal (Bom.) No. 289 of 1956 and to 
set aside and quash the decision and order of the Labour Appellate Tribunal. 

The facts which give rise to this application are these. Respondent No. 2 
was an employee of the Bombay Municipal Corporation. On August 16, 1955, 
the B.E.8.T. Undertaking received a report from one Joshi, Sub-Inspector of 
Police, Bhoiwada Police Station, that respondent No. 2 was seen coming hur- 
riedly out of Chamar Baug Lane, opposite Parel railway workshop, and’ that 
_ he and another person were attempting to throw stones at the Undertaking’s 
bus at about 8-50 am., that respondent No. 2 and his companion on seeing a 
bus picked up two big stones from a heap of stones on the road and were poised 
to throw the stones at the vehicle when the Sub-Inspector rushed towards 
them, that thereupon respondent No. 2 and his companion dropped the stones 
and pretended to make an appearance that they were not engaged in doing 
anything unlawful, that the Sub-Inspector stopped them and questioned them 
with a view to ascertain what they were doing, and that respondent No. 2 and 
his companion gave their names and informed the Sub-Inspector that they 
were employees of the B.H.8.T. Undertaking, and they apologised for their 
conduct. Sub-Inspector Joshi arrested them and after making inquiries charge- 
sheeted them. At the trial respondent No. 2 and his companion were acquitted of 
the charge hy a Presidency Magistrate. In the meanwhile after receiving the 
report from Sub-Inspector Joshi the management of the Undertaking ‘issued 
a show cause notice’ to respondent No. 2. That notice set out the report made 
by Sub-Inspector Joshi and called upon respondent No. 2 to show cause why 
in view of his ‘behaviour prejudicial to the working of the Undertaking,’ the 
services of respondent No. 2 should not be terminated. A detailed written 
explanation was filed by respondent No. 2; and it was submitted by him that 
he had been arrested on mere suspicion. He contended that action was taken 
against him because of his ‘trade union activities’, The Transportation Engi- 
neer of the Undertaking held an inquiry and observed that there was no reason 
why Sub-Inspector Joshi should make a false report against respondgnt No. 2 
and that mo ground was made out which justifled him in dishbeliev- 
ing the report of Sub-Inspector Joshi. The Transportation Engineer also 
observed that the ‘behaviour’ of respondent No. 2 at the material time and 
place was ‘prejudicial’ and that he had ‘lost confidence’ in respondent No. 2. 
Having regard to the circumstance that respondent No. 2 had been on previous 
occasions suspended for wilful disobedience and insubordination to his supe- 
riors the Transportation Fingineer held that respondent No. 2 was not a fit person 
to be retained on the Undertaking’s establishment and directed that the services 
of respondent No. 2 do stand determined with effect from October 1, 1956. 
Against the order an appeal was preferred to the General Manager. The General 
Manager agreed with the findings of the Transportation Engineer and accepted 
the view that the case was a fit one for terminating the services of respondent 
No. 2 in view of his ‘prejudicial behaviour’. 

An application was submitted to the Labour Court, Bombay, under sa. 42(4) 
and 78(1) A(a) (+) and Xiii) of the Bombay Industrial Relations Act, 1946, 
praying for an order declaring that.the action taken by the Undertaking ‘‘of 
discharge’’ against respondent No. 2 was illegal and impgoper and for reliefs of 
reinstatement and compensation. Before the Labour Court evidence was led by 
both the parties, and that Court held that there was material before the Transpor- 
tation Engineer and the General Manager to create reasonable suspicion against 
respondent No. 2. .. The Labour Court also observed that throwing stones and 
‘similar subversive activities were getting rampant and strict action even on 
reasonable suspicion’ could be taken by the Undertaking. The Court also 
held that the action taken against respondent No. 2 was justified by Standing 
Order No. 26 and that action was not taken with a view to victtmise respond- 
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ent No. 2 for his ‘trade union activities’. In the view of the Labour Court 
the order discharging respondent No. 2 from service could not be held to ba 
improper, but the Undertaking was liable in the circumstances of the case to 
pay .to respondent No. 2 retrenchment compensation at the rate prescribed by 
s. 25-F' of the Industrial Disputes Act. It may be observed that the order of 
the Labour Court was somewhat inconsistent. Having observed that the order 
was passed under Standing Order No. 26 the Labour Court committed an 
error in characterising the order as one of discharge. 

Against the order passed by the Labour Court an appeal was preferred to 
the Industrial Court by respondent No. 2 and his companion who had simul- 
taneously preferred an application before the Labour Court challenging the 
order passed agamst him. The Industrial Court held that the order of the 
Undertaking was bona fide and was passed after giving the respondent and his 
companion full opportunity of showing cause why action sho not be tgken, 
and was not passed with any ulterior motive, and that it was not arbitrary 
or harsh and the action taken under the order did not amount to any unfair 
labour practice. The Industrial Court was of the view that the General Manager 
and the inquiry officers having held that the conduct of respondent No. 2 was 
prejudicial to the interest of the Undertaking an order directing reinstatement 
of respondent No. 2 could not be passed.- The Industrial Tribunal observed: 

“As the view taken by the inquiry officers that the appellants (the second respond- 
ent and his companion) were guilty of the prejudicial behaviour complained of is reason- 
able, the order terminating the services of the appellants (the second respondent and his 
companion) under Standing Order No. 26 was not improper and ought not to be inter- 
fered with”. 

In arriving at that conclusion the Industrial Court observed that it could not 
agree with the view of the Labour Court that respondent No. 2 and his eom- 

anion may not have assembled with the intention of throwing stones at the 

ndertaking’s vehicles. In any event, the Industrial Court observed that the 
‘behaviour’ of respondent No. 2 and his companion was ‘prejudicial to the 
Undertaking’. The Industrial Court also considered the argument advanced 
on behalf of respondent No. 2 that the termination of the service of respondent 
No. 2 after giving one month’s notice was ineffective having regard to the 
judgmenteof this Court in Hespal Mazdoor Sabha v. B’bay State.’ The 
Industrial Court observed that the case had no application to cases of termina- 
tion of employment and applied only to those cases where there had been re- 
trenchment from service of surplus staff, and that in refusing to order rein- 
statement the Labour Judge was within his right and the exercise of that dis- 
cretion could not be interfered with by the Appellate Court. On the view so 
expressed the Industrial Court confirmed the order passed by the Labour 
Court. 

Against that order an appeal was preferred to the Labour Appellate Tribu- 
nal at Bombay. In appeal the Labour Appellate Tribunal addressed itself to 
only one question, whether the order passed by the Undertaking amounted tc 
imposing punishment upon the employee, and observed: 

“There can be no doubt, upon the facts, that this is a case where a punishment has 
been imposed upon a workman”. 

The Tribunal then proceeded to observe: 

‘Punishment by discharge is recognised by Standing Order 21, cl. 1, sub-cl. (f). 
Under Standing Order No. 28, a charge-sheet setting out clearly the circumstances ap- 
pearing against the persors to be proceeded against, followed by an inquiry in which 
full opportunity was given to such persons to defend themselves, was necessary”. 
The Tribunal also observed that the only evidence against respondent No. 2 and 
hig companion consisted of a report from a Police Inspector about something of 
which he himself had no direct knowledge and it was difficult in the circumstances 
to hold that the unsupported report of the Inspector proved the misconduct of 
respondent No. 2 and his companion. The Tribunal concluded by observing that 
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they were unable. to accept the reasoning of the Industrial Court that the evi- 
dence of the Sub-Inspector was not necessgry as action was taken under 
Standing Order 26. In the view of. the Tribunal-punishment was imposed 
upon respondent No. 2 and his companion for misconduct and the management 
could not be permitted to avoid the: necessity of an inquiry under Standing 
Order 28 by purporting to act under Standing Order 26. On that view the 
Labour Appellate Tribunal reversed the order passed by the Industrial Court 
and the Labour Court and directed that respondent No. 2 be reinstated with 
effect from the date of his discharge. Against that order this appHesdon has 
been filed under arts. 226 and 227 of the Constitution. 

Before I deal with the contentions which have been advanced in support of 
the application, I may briefly refer to certain provisions of the Bombay Indus- 
trial Relations Act, 1946, and the Standing Orders’ framed thereunder. Under 
s. 35 of the Act every ‘employer is required to submit for approval to the 
Commissioner of Labour draft standing orders regulating the relations 
between him and his employees with regard to industrial matters set out 
in Sch. I; and Sch. I to the Act refers among other items to termina- 
tion of employment including notice to be given by employer and em- 
ployee, and punishment including warning, censure, fine, suspension or dis- 

for misconduct, suspension pending inquiry into alleged misconduct 
and the acts or omissions which constitute misconduct. Provision is made in 
sub-ss. (2), (3), (4) and (5) of s. 35 for inquiry by the Commissioner of Labour 
and the ultimate settlement of the standing orders. Section 36 provides for 
an appeal against an order of the Commissioner of Labour settling the standing 
orders and a review is permitted under s. 37. By s. 88 the standing orders 
go settled cannot be altered for a period of one year from the date on which 
they come int operation. By s. 40 the standing orders are determinative of 
the relations between the employer and the employee in regard to all indus- 
trial matters specified in Schedule I. 


Pursuant to authority reserved by s. 35 of the Industrial Relations Act 
the B.E.8.T. Undertaking has framed certain Standing Orders. There is no 
dispute that these Standing Orders were duly framed and have been sanction- 
ed by the Commissioner of Labour and were at the relevant date in operation. 
Standing Order 20 sets out the acts or omissions by an employee which*amount to 
misconduct. Standing Order 21 provides for punishment which may be in- 
flicted for any misconduct of which an employee may be found guilty. Stand- 
ing Order 23 states that an employee charged with misconduct of a nature which 
is likely to lead to the imposition of penalties mentioned in (6) to (A) or sus- 
pension for a period exceeding seven days under Standing Order 21(1)(d), 
shall be given a charge-sheet in writing clearly setting forth the circumstan- 
ces appearing against him.and requiring explanation and the date and time 
at which the case will be heard. It also sets out the procedure to be followed 
by the inquiry officer. Standing Order 26 sets out the procedure for termina- 
tion of service with the Undertaking. That termination has to be by notice 
in writing to the employee concerned setting out the reasons for termination 
of employment, except in certain cases specified therein. Termination of ser- 
vice is contemplated to take place at the instance either of the employer or 
the employee. 

It is clear from these provisions, that the Act ‘and the Standing Orders have 
made a distinction between dismissal or discharge from services which may 
‘be ordered by the employer for misconduct of the employee and termination 
of the contract of employment, which may be effected by the employer or the 
employee. Before an order of discharge or dismissal is passed the employee 
must be given opportunity of showing cause and of submitting his explana- 
tion at a formal enquiry. Provision is alsp made for an appegl against the 
order of the Enquiry officer. But mere termination of service is not dismissal ; 
or discharge from service, and that termination can take place by notice in the 
manner prescribed by Standing Order 26. , 
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Under the common law governing the relations of employers and employees, ` 
an employer is entitled to terminate the services of his employee at any time 
subject to customary notice unless under & binding contract security of tenure 
of service is granted. An employer cannot normally be compelled to retain 
an employee whom he does not desire to retain in his employment. Certain 
statutory provisions have, however, been made which have considerably -alter- 
ed the common law rule governing the relations of an employer and employee. 
By art. 310, of the Constitution, every person who is a member of a defence 
service or of a civil service of the Union or-of an all-India service or holds any 
post connected with defence or any civil post under the Union, holds office 
during the pleasure of the President, and every person who is a member of a 
civil service of a State or holds any civil post under a State holds office during 
the pleasure of the Governor of the State, but by art. 811 a person who is a 
member of a civil service of the Union or an All-India service or a civil g8rvice 
of a State or holds a civil post under the Union or a State cannot be dismissed 
or removed or reduced in rank until he has bean given a reasonable oppor- 
tunity of showing cause against the action proposed to be taken in regard to 
him. To this extent the authority of the State to take action against the em- 
ployee or to remove him from service hag been restricted. The right of an 
employer in an industry to dismiss or discharge an employee has‘ also been 
restricted by Standing Orders framed under the Bombay Industrial Rela- 
tions Act. Under the Standing Orders framed by the B.E.8.T. Undertaking 
it is expresaly provided that béfore imposing a penalty of dismissal or discharge 
from service an inquiry under Standing Order 28 is obligatory. But no such 
provision has been made for termination of the contract of service of an em- 
ployee of the Undertaking when action is taken under Standing Order 26. It 
is evident that in the Standing Orders a distinction has been made between 
dismissal for misconduct or discharge for misconduct and termination of em- 
ployment. In Shyam Lal v. The State of Uttar Pradesh and the Union of 
Indsa', their Lordships of the Supreme Court pointed out that compulsory 
retirement under the Civil Services (Classification, Control and Appeal) Rules 
did not amount to dismissal or removal within the meaning of art. 311 of.the 
Constitution. It was observed that dismissal or removal was a punishment and 
involved 4oss' of benefit already earned. The officer, dismissed or removed, did not 
get pension which he has earned. On compulsory retirement the officer is entitled 
.to the pension that he has earned and there is no diminution of the accrued 
benefit. Removal, like dismissal, no doubt brings about a termination of sarvice, 
but every termimation of service does not amount to dismissal or removal. 
Their Lordships also pointed out that the order of removal against an employee 
must be founded and justified on some ground personal to the officer and it in- 
volves the levelling of some imputation or charge against the officer which may 
conceivably be controverted or explained by the officer; but in the case of com- 
pulsory retirement there is no such element of charge or imputation and for 
compulsory retirement only two requirements were provided by the rules—that 
the officer had completed twenty-five years’ service and that it is in the public 
interest to dispense with his future employment. In the present case the Under- 
taking terminated the employment of respondent No. 2 for behaviour prejudicial 
to the interest of the Undertakmg. No order dismissing respondent No. 2 
or, discharging him from service was passed. It is true that the form 
of the order termmating employment is not always decistve of the true nature 
of the order. If an order in form terminating employment is passed merely 
to camouflage an order dismissing or discharging from employment, the Labour 
Court may be entitled to come to the conclusion, having regard to the circum- 
stances in which the order was passed, that the requisite formalities not having 
been followed the order was unkawful and cannot be given effect to. But the 
Labour Court has held in this case that the order complained of was passed bona 
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fide under Standing Order 26 terminating the employment of respondent No. 2, 
und with that order the Industrial Court has agreed. , 

The Labour Appellate Tribunal under the provisions of s. 7 of the Industrial 
Disputes (Appellate Tribunal) Act (XLYIL of 1950) is entitled to entertain 
an appeal from any award or decision of an Industrial Tribunal if the appeal 
involves a substantial question of law and im respect of certain other matters. 
Evidently the jurisdiction conferred by s. 7 upon the Labour Appel- 
late Tribunal is a restricted jurisdiction. Mr. Seervai on behalf of the 
petitioners urged that the Labour Appellate Tribunal has in disagreeing 
with the findings of fact of the Industrial Court exercised jurisdiction 
which is not vested in it by law. It was urged that when the Labour Court 
and the Industrial Court held that the order passed against respondent No. 2 
was an order determining his employment under Standing Order 26 it was not 
open ¢o the Appellate Tribunal to come to a conclusion ‘‘upon the facts that 
the case was one where a punishment had been imposed upon a workman”’. 
The Undertaking did not purport to impose any punishment upon respondent 
No. 2. They purported to pass an order determining the employment under 
Standing Order 26 and the Labour Court and the Industria] Court held that by 
the impugned order the contract of employment of respondent No. 2 was de- 
termined and no punishment was imposed. The conclusion of the Industrial 
Court that the order was one determining employment, was binding upon 
the Appellate Tribunal and that Tribunal was not entitled to re-appre- 
ciate the facts and hold that the order must be deemed to have been passed 
under Standing Order 21(1)(f) and that the failure to deliver a charge-sheet 
setting out the circumstances appearing against respondent No. 2 and the 
failure to hold an inquiry contemplated by Standing Order 23 vitiated the 
proceedings of the enquiry officer. ‘The Appellate Tribunal has «held 
that the order passed against respondent No. 2 was an order of discharge and 
that order of discharge could not be sustained on the evidence which was 
placed before the enquiry officer, especially having regard to the fact that the 
Police Sub-Inspector was not examined before the enquiry officer and that 
respondent No. 2 was acquitted in the case filed against him. Jn the view of 
the Appellate Tribunal the Undertaking could not be permitted to avoid 
the neceasity of an inquiry under Standing Order 23 by purperting to 
act under Standing Order 26. The Appellate Tribunal appears to ase 
held that the order passed by the Undertaking was under Standing Order 
21 and it was not an order passed under Standing Order 26. In so holding, 
in our view, the Appellate Tribunal overstepped the limits of its juris- 
diction which are defined by s. 7 of the Industrial Disputes (Appellate Tri- 
bunal) Act, 1950, and has assumed jurisdiction which was not vested in it by 
law. The Tribunal had to accept the findings of fact. The Appellate 
Tribunal having arrogated to itself jurisdiction which it did not possess, the 
order passed by it is liable to be set aside. 

It was urged by Mr. Nargolkar for respondent No. 2 that the contention that 
the Appellate Tribunal had arrogated to itself jurisdiction which it did 
not possess was not advanced before the Tribunal, and relying upon the 
judgment of this Court in Gandhinagar Metor Transport Socsty v. State 
of Bombay', counsel urged that it was not open to the petitioners in this 
application to raise that contention. We are unable to accept the contention 
The parties before the Appellate Tribunal may be expected to assume 
that the Tribunal is conscious of the limits of its jur4sdiction, and will not 
over-step those limits. Whether the Tribunal does transgress the limits of its 
Jurisdiction can only be ascertained after the judgment is delivered by the 
Tribunal and not before. It may appear a little presumptuous on the part of 
a litigant to remind a judicial Tribunal that it would be wrong for the Tribunal 
to transgress the restrictions imposed by the Begislature upon its powers. The 
principle of the case to which our attention has been invited has, in our Judgment, 
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no bearing whatever on this case. That was a case in which the State Govern- 
ment of Bombay had entertained an appeal against the order of the State Trans- 
port Authority when by statute the order was declared final and conclusive. At 
the hearing before the State Government no objection about jurisdiction was 
raised and the party affected by the ultimate order took the chance of obtaining 
a favourable decision. After the Government decided the appeal an application 
was filed in this Court for an order under art. 226 of the Constitution and this 
Court held that the jurisdiction of an inferior Tribunal can be challenged on a 
petition for a writ under art. 226 of the Constitution of India before the High 
Court only if the objection as to the jurisdiction was taken before that Tribunal. 
In that case there was complete want of jurisdiction in the Government which 
purported to hear -an appeal against the order of the State Transport Autho- 
rity but no objection in that behalf was taken at the hearing of the appeal. 
In the present case the Labour Appellate Tribunal was invested with suris- 
diction to hear appeals, but in the exercise of its jurisdiction its powers were 
restricted. In our judgment, by failing to remind the Tribunal of what the 
Tribunal must always be conscious, it cannot be said that the petitioners have 
disabled themselves from making a grievance in this application that the Tri- 
bunal has entertained an appeal in a case which did not raise a substantial 
question of law. 

It was also urged by Mr. Nargolkar that the Labour Appellate Tribunal 
considered only one contention and did not consider the other contentions 
which were raised in the appeal and dent No. 2 should, therefore, be 
permitted, even if this Court holds that hs Tribunal was in error in setting 
aside the judgment of the Industrial Court on grounds on which it has pur- 
ported to do, to be heard in this application as if it is an appeal on the conten- 
tions raised by respondent No. 2 before the Labour Appellate Tribunal. We 
have no jurisdiction to hear this application as if it was an appeal. If respond- 
ent No. 2 is so advised, he may request the Labour Appellate Tribunal to hear 
his appeal against the order passed by the Industrial Tribunal on the other 
questions raised by him. We express no opinion on the question whether guch 
an application may lie to the Labour Appellate Tribunal especially having 
regard to the provisions of the Industrial Disputes (Amendment and Miscel- 
laneous Brovisions) Act, 1956. 

Mr. Nargolkar also contended that the order passed by the Labour Court 
and the Industrial Court cannot be sustained because no provision was made for 
payment of retrenchment compensation to respondent No. 2 at the time of the © 
passing of the order; and in support of that contention Mr. Nargolkar relied 
upon s. 25-F of the Industrial Disputes Act and a judgment of this 
Court m Hospital Mazdoor Sabha v. B’bay State’. It was urged that 
payment of retrenchment compensation under s. 25-F to an employee before 
determining his employment was a condition precedent, and if no re- 
trenchment compensation was paid, the order determining the employment 
must be regarded as meffective, and in support of that contention the Hospital 
Mazdoor Sabha case was relied upon. It is true that in that case it was held 
that failure to comply with the condition about payment of compensa- 
tion to an employee at the time of retrenchment, gives to the employee 
the right to challenge his retrenchment and to contend that his services were 
not legally and effectively terminated. It was observed in that case that the 
definition of the expression ‘retrenchment’ in s. 2(00) of the Industrial Dis- 
putes Act, 1947, meant*termination by the employer of the services of a work- 
man for any reason whatsoever, otherwise than as a punishment inflicted by 
way of disciplinary action. In so holding the Court followed the judgment 
of this Court in K. N. Joglekar v. Barsi Light Ratlway?, in which tt was ob- 
served that the word ‘“‘retrenchment’’ had the widest import, and whatever 
the reason for termination of employment may be, it constitutes retrenchment 
as defined by the Industrial Disputes Act, 1947. If these were the only judg- 
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ments of this Court which had a bearing on the meaning of the expression 
‘retrenchment’, we would have to consider whether the determination of employ- 
ment of respondent No. 2 is to be regarded as retrenchment within the mean- 
ing of s. 2(co) of the Industrial Disputes Act and failure to pay retrenchment 
compensation to respondent No. 2 before termination of his employment by 
the Undertaking rendered the order ineffective. But the judgments of this 
Court in K. N. Joglekar’s case and Hospital Maedcor Sabha’s case no longer hold 
the field. K. N. Joglekar’s case was taken in appeal to the Supreme Court’. 
Their Lordships have definitely rejected the view taken by this Court that the 
expression ‘retrenchment’ defined in s. 2(00) had a wider connotation. Their 
Lordships have observed (p. 393) : 


...we hold, contrary to the view expressed by the Bombay High Court, that retrench- 
ment as defined in s. 2(00) and as used in s. 25-F has no wider meaning than 
the ordinary, accepted connotation of the word: it means the discharge of surplus labour 
or staff by .the employer for any reason .whatsoever, otherwise than as a punishment 
inflicted by way of disciplinary action, and it has no application where the services of 
all workmen have been terminated by the employer on a real and bona fide closure of 
business as in the case of Shri Dinesh Mills Ltd., or where the services of all workmen 
have been terminated by the employer on the business or undertaking being taken over 
by another employer in circumstances like those of the Railway Company.” 

It is clear from these observations that in their Lordships’ view the expression 
‘retrenchment’ meant discharge of surplus labour or staff and did not mean 
termination of the contract of employment for other causes. The Judgment of 
this Court in Hospital Masdoor Sabha’s case, on which strong reliance was 
placed by Mr. Nargolkar, must, therefore, be regarded as overruled to that 
extent. The termination of employment of respondent No. 2 by the Under- 
taking for reasons already set out cannot be r ded as retrenchment having 
regard to the test laid down by the Supreme Court; and if there was no re- 
trenchment, it cannot be said that Failure to comply with the condition of 
payment of compensation at the time of termination of employment affects 
the validity or legality thereof. 

[The rest of the judgment is not material to the report.] 


Orders set aside. 


Before Mr. Justice Shah and Mr. Justice Gokhale. 


G. P. OAK v. THE STATE OF BOMBAY." 
Constitution of India, Arts. 311, 310—Whether expression “no person” in art. 311(1) in- 
cludes civil servants appotnted temporarily—Protection under art. 311 whether 
avails employees employed temporarily. 


The expression “person” in art. 311(1) of the Constitution of India includes all 
civil servants, whether they have been appointed temporarily as members of a civil 
service or as permanent employees. 

Article 311 of the Constitution of India has a limited operation: its protection avails 
an employee against an order of dismissal, removal or reduction in rank, but, within 
the ambit of its operation the article applies to all employees whether they are per- 
manently employed or femporarily employed. ° 

Shrinivas Ganesh v. Union of India! and Mahadev Shripad Samant v. The State 
of Bombay," agreed with. ° 

Kodiate Kurian Abraham v. The Union of India,’ dissented from. 
Shyamlal v. State of U.P.“ and Satish Chandra v. The Union of India," referred to. 
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One G. P. Oak (petitioner) wag appointed as an officiating clerk in a tem- 
porary vacancy in the office of the Divisional Forest Utilisation, Poona, by 
order dated July 9, 1948, of the Conservator of Forest Utilisation Engineering 
Circle, Poona. On May 22, 1952, the post which the petitioner filled in a leave 
vacancy was made permanent. On October 28, 1954, the Divisional Forest 
Officer passed an order confirming the petitioner. Shortly thereafter, Le. on 
October 31, 1954, the Divisional Forest Officer passed an order that the orders 
of confirmation of clerks issued on October 28, 1954, should not be given effect 
to pending further orders. On December 27, 1954, the petitioner was inform- 
ed by the Conservator that with immediate effect his services were no longer 
required. Against that order the petitioner preferred an appeal to the Qov- 
ernment of Bombay. On May 4, 1955, the Conservator informed the petitioner 
that the order terminating the petitioner’s services was cancelled and that the 
petitioner was reinstated in the office of a clerk. Simultaneously ayother 
letter was addressed to the petitioner also by the Conservator suspending the 
awa pending departmental enquiry on the ground that the petitioner 

been found indulging in objectionable activities. By letter, dated May 5, 
1955, the Conservator sent a charge-sheet to the petitioner in respect of which 
he proposed to hold an enquiry. It was stated in the charge-saheet that tho 
petitioner had been maintaining association with an unauthorised organisation 
and was taking active part in political movements and that conduct was in 
contravention of Rule 30 of the Bombay Civil Service Conduct, Disciplme and 
Appeal Rules. As an annexure to the charge-sheet a statement was sent en- 
titled ‘‘Basis of charge framed against Shri G. P. Oak (petitioner), Clerk’’. 

The petitioner sent in his reply on May 25, 1955, in answer to the charge- 
shest. The Conservator then informed the petitioner that all the charges 
against him were proved in view of the petitioner’s written statement and that 
he proposed to dismias the petitioner m service and called upon him to 
show cause against the proposed dismissal. By ‘his letter, dated June 13, 1955, 
the petitioner showed cause against the proposed dismissal. By order, dated 
November 28, 1955, the petitioner was informed that he had been dismissed 
from service. Against the order of dismissal the petitioner preferred an 
appeal to the Secretary, Agricultural & Forest Department, Government of 
Bombay, By letter, dated December 19, 1955, the Government informed the 
petitioner that it did not consider it necessary to revise the order of dismissal 
passed by the Conservator of Forests. Thereafter the petitioner filed the pre- 
sent application on July 25, 1956, under art. 226 of the Constitution of India 


' praying that a writ of certiorari or a writ in the nature of certiorari or an 
appropriate writ, order or direction be issued calling for the records and pro- 
ceedings of the case against him, and after examining the legality thereof the 
order of dismissal be set aside. He also prayed for a writ in the nature of 
mandamus restraining the State of Bombay, its agents and servants from 


giving effect to or enforcing the order of dismissal. 
The application was heard. 


H. R. Gokhale, for the petitioner. 
K. H. Bhabha, with Litile & Co., for the respondent. 


Suan J. [His Lordship after stating the facta gf the case, proceeded] It 
was also urged by Mr. Bhabha that the petitioner as a temporary employee of 
the State cannot ae the order of dismissal on the plea that it violated 
the constitutional protection granted to civil servants under art. 311 of the 
Constitution, it being open to the State Government or to an officer competent 
in that behalf to dismiss the petitioner from service having regard to the pre- 
carious tenure of his employment. According to Mr. Bhabha, art. 311 
‘of the Constitution confers a protection only upon civil servants who 
are permatjently employed in dertain posts pnd a temporary servant cannot 
claim proféction of art. 811 against dismissal or discharge from service. We 
are not impressed by that argument. Articlé 810 of the Constitution provides 
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that every iiember of a civil service of the Union or of an all-India service or 
who holds any civil post under the Union holds office during the pleasure of 
the President and every person who is a member of a civil service of a State 
or who holds any civil post under a State holds office during the pleasure of 
the Governor of the State. By cl. (2) of art. 311 it is provided that no per- 
son ‘who is a member of a civil service of the Union or an all-India service or 
& civil service of a State or holds a civil post under the Union or a State shall 
be dismissed or removed or reduced in rank until he has been given a reason- 

able opportunity of showing cause against the action proposed to be taken in 
regard to him. Articles 310 and 311 do not appear to make a distinction be- 
tween: civil servants who are permanently employed and those who are tempo- 
rarily employed. The expression ‘‘person’’ in cl, (1) of art. 311, in our 


judgment, includes all civil servants, whether they have been appointed tem- 


porarjly as members of a civil service or as permanent employees: and there is 
nothing implicit in the context of art. 311 or in its content which supports the 
plea that protection is conferred only upon persons who have been permanently 
appointed to a post in the civil service of the Union or of the State. 

In the view we are we are supported by the observations made in a 
judgment of this Court, rinves Ganesh v. Union of Indea.’ In that 
case the plaintiff, who was a temporary employee of the Military Accounts 
Department, was discharged from service on the ground that he was declared 
medically unfit for further service. The plaintiff then filed a suit challenging 
the order and he invoked the protection of s. 240(3) of the Government 
of India Act, 1935, and contended that he was dismissed from service without 
being afforded reasonable opportunity to show cause against the charge 
that he was permanently incapacitated. It was held by this Court that the 
order was not an order of dismissal or removal from service and, therefore, 
the plaintiff could not contend that he was entitled to privileges given to an 
ae a under s. 240(3) of the Government of India Act. It was observed 
in that case that (p. 676): 


“..it is only in cases falling within art. 811 or s. 240(3) that the Government as an 
employer is bound to conform to certain rules of natural justice indicated in that article 
and that section. But if the case does not fall either within the ambit of art. 311 or 
s. 240(3), then the relationship of master and servant is governed by the rules t&there are 
any which would constitute the contract of employment, or it would be governed by the 
common law if the rules do not provide for the employment of the particular person.” 

At p. 676 of the report, the learned Chief Justice, in dealing with the conten- 
tion that a temporary employee of the Government was entitled to the benefit 
of the guarantee under s. 240(3) of the Government of India Act, observed: 

. “Therefore, in order to succeed, Mr. Vakharia must satisfy us that the Union of 
India, which is the employer in this case, acted in such a manner that its action came 
within the ambit of s. 240(3) of the Government of India Act. In other words, its 
action was tantamount to dismissing or removing the plaintiff from service. If Mr. 
Vakharia satisfies us on that count, then undoubtedly if reasonable opportunity has 
not been afforded to the plaintiff, the plaintiff would be entitled to succeed.” 

It is evident from these observations that the Court took the view that even 
in respect of a temporary employee if an order of dismissal or removal from 
service is passed, the employee is entitled to claim the benefit of art. 311 of 
the Constitution: and if no reasonable opportunity is afforded to him to show 
cause against the proposed action, the dismissal or removal from service will 
be regarded as ineffective. 

Mr. Bhabha on behalf of the State contended that the observations made by 
the Court in Shrinivas Ganesh’s case are mere decta and are not binding upon 
this Court. Mr. Bhabha invited our attention to certain unreported judgments 
delivered by Mr. Justice Tendolkar in which it was opined that the observa- 
tions set out by us are mere dicta and that the true rule applicable to tempo- 
Tary employees of a Government department is that they are liable to be dis- 
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missed or discharged from service without being afforded an opportunity of 
showing cause against the action proposed to be taken against them. Now, the 
order passed against the plaintiff in Shrinivas Ganesh’s case was one of dis- 
charge from service: it was not in terms an order of dismissal or removal from 
service, nor was it an order terminating the employment of the plaintiff. The 
Court on the interpretation of the order held that the order was one merely 
terminating employment and did not fall within s. 240(3) of the Government 
of India Act, 1935. If the order was one of: dismissal or removal from service, 
the provisions of art. 311 of the Constitution and s. 240(3) of the Government 
of India Act were, it was observed, attracted and the plaintiff was entitled to 
the benefit of an enquiry and of being afforded an opportunity of showing 
cause against the action proposed to be taken against him. Even assuming 
that these observations were not strictly necessary for the decision, we may 
respectfully state that these observations correctly state the true rule appli- 
cable to termination of employment of temporary employees. Articles 3f0 and 
311 of the Constitution do not make any distinction between members of a 
civil service who are permanently employed in certain posts and those who are 
temporarily employed. When an employes of the State or the Union is dis- 
missed or removed from service or reduced in rank, the order necessarily in- 
volves some stigma and the Constitution has provided that before that stigma 
attaches to the employee he must be given a reasonable opportunity of showing 
cause against the action proposed to be taken against him. The plea that 
a temporary employee may not be given that opportunity of showing cause and 
& permanent employee alone may be given that opportunity is not sought to 
be sustained on any rational principle. A temporary civil servant has also 
gome expectation of being continued in his employment, and so long as his em- 
ployment continues, he must, in our judgment, have the same rights and privi- 
leges as the civil servants holding permanent posts have. It is always open to 
the State Government or the Union Government to terminate the employment 
of a civil servant and a bona fide termination of employment does not attract 
the operation of art. 311 of the Constitution. It is only when an order of dis- 
missal, removal or reduction in rank is passed that the civil servant can claim 
an opportunity of showing cause. . 

In Shyamlal v. State of U. P.1, their Lordships of the Supreme Court dealt 
with the question whether compulsory retirement of an employee holding a per- 
manent post amounted to dismissal or removal from service. Their Lords ips 
observed that (p. 374): 

« under the Constitution removal and dismissal stand on the same footing ex- 

cept as to future employment, In tbis sense removal is but a species of dismissal. Re- 
moval, like dismissal, no doubt brings about a termination of service but every termina- 
tlon of service does not amount to dismissal or removal. Article 311 does not apply to 
all cases of termination of service.” 
It is true that in Shyamlal’s case the civil servant concerned was a permanent 
employee, but it was held that compulsory retirement of that civil servant was 
not removal or dismissal from service and he was, therefore, not entitled to be 
afforded an opportunity under art. 311(2) of showing cause against the action 
proposed to be taken against him. Article 311 has undoubtedly a limited ope- 
ration: its protection avails an employee against an order of dismissal, remo- 
val or reduction in rank, but, in our judgment, within the ambit of its opera- 
tion the article applies to all employees whether they are permanently em- 
ployed or temporarily employed. 

Mr. Bhabha relied upon a judgment of the Supreme Court in Satish Chandra 
v. The Union of India,2 in support of the contention that only perma- 
nent employees are entitled to the benefit of art. 311 of the Constitution. In 
that case a civil servant, who had been engaged under a special contract for 
a certain term, was on the expiry of the term, re-appointed by another con- 
tract on a temporary basis. In accordance with the Government rules, which 
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formed part of the contract, he was discharged from service after notice. The ° 
employee then filed a petition under art. 82 of the Constitution seeking re- 
dreas for infringement of his fundamental rights under arts. 14 and 16(1) of 
the Constitution. It was held by their Lordships of the Supreme Court that 
art. 811 had no application because there.was nei et a dismissal nor a remo- 
val from service, nor a reduction in rank. That case appears to have no 
direct application to the facta of the present case, bit:the ratio of the judgment 
destroys the contention which Mr. Bhabha raises. If art. 811 had no applica- 
tion to ‘temporary employees, their Lordships’ judgment could have been 
founded simply on the view that to temporary employees art. 811 did not 
afford any protection. It was unnecessary to go further and to hold that the 
order was not one of dismissal or removal from service and, therefore, art. 311 
had no application. Implicit in the observation appears the view that even 
temporary employees are covered by art. 811 if an order of dismissal or re- 
movet from service or reduction in rank had been passed. But Mr. Bhabha 
ees upon the observation made at pp: 252 of the report to the following 
ect: 


“When the employment is permanent there are certain statutory guarantees but in 
the absence of any such Hmitations Government is, subject to the qualification men- 
tioned above, as free to make special contracts of service with temporary employees, 
engaged in works of a temporary nature, as any other employer.” 

Mr. Bhabha says that their Lordships intended to lay down that the statutory 
protection under art. 811 is available only when the employment is permanent 
and not in other cases, But their Lordships merely juxtaposed the case of a 
civil servant whose employment is permanent against the case of a servant 
employed on a special contract of service. There is nothing in the observation 
which supports the plea that where the employment is not permanent:the sta- 
tutory guarantee under art. 311 does not protect the civil servant. 

_ Mr. Bhabha invited our attention to a judgment of Mr. Justice Tendolkar 
in Kodie Kurian Abraham v. The Union of India’. In that case, it ia true. 
Mr. Justice Tendolkar observed that it was the consistent ‘view taken by this 
Court that art. 311 did not apply in the case of temporary servants. It may 
be mentioned that the order impugned by the petitioner in that case was one 
of removal from service: but the learned Judge proceeded to decide the case 
upon the premise that consequences of removal from service of a temporary 
employee and the termination of his employment were identical. That is clear 
from the reference made to the judgment in Kodumal G. Shahdapun v. D. N. 
Khurody.* As we have already pointed out, an order of dismissal or removal 
from service or reduction in rank attracts the provisions of art. 811, but not a 
mere termination of employment, whether the employee is holding a permanent 
post or is temporarily employed. Mr. Justice Tendolkar also relied upon the 
analogy of reversion of a probationer to a subordinate post and observed: 

“In its very esence a person on probation may be removed from the post to which 
he is appointed at any time during the period of probation or on the expiry of it. Arti- 
cle 311 confers a right on ‘the member of a Civil Service’ or a person who ‘holds a civil 
post’; and in my opinion these phrases are not capable of including within their scope 
persons who by the very terms of their appointment are liable to be removed from the 
posts during the period of probation.” 

In that judgment, Mr. Justice Tendolkar also “axpreased the view that the 
observations made in the judgment in Shrinivas Ganesh’s case, to which we 
have already referred, were mere dicta and: were not binding. With t, 
we are unable to accept the view which appealed to Mr. Justice Tendolkar. 
However precarious the tenure of a temporary servant in the post to which he 
is appointed may appear to be, if he is to be dismissed or discharged from 
service or to be reduced in rank, he must, in our view, be given the benefit of 

1 (1056) O.0.J. Miscllansous Potition No. 2 *(1952) 0.0.J. Miscellaneous Application 
137 of 1956, decided by Tendolkar J., on No. 239 of 1952, decided by Tendolkar J., 
October 8, 1956 (Unrep.). . on September 8, 1982 (Unrep.). 
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the statutory protection of art. 311. A dismissal or removal from pervice can- 
not, in our judgment, be equated with mere termination of employment of a 
temporary servant, nor can it be equated with reversion of a probationer to his 
substantive appointment. The analogies on which Mr. Justice Tendolkar re- 
lied were, in our judgment, not true analogies. After anxiously considering 
the question we are of thé view that the rule enunciated by the learned Chiof 
Justice in Shrimvas Ganesh’s case must be regarded as the true rule. 


We may point out that whereas Mr. Justice-Tendolkar observed that the pro- 
vision of s. 240 of the Government of India Act had never been made appli- 
' cable to the case of a probationer, our attention was invited to an unreported 

Judgment of this Court in Mahadev Shripad Samant v. The State of Bombay! 
which lays down a different rule. It was held in that case that r. 7 of the 
Police Rules assumed that a person appointed on probation had the right io 
hold that appointment for the period of his em loyment and he could net be 
dismissed or discharged before the expiry of the period of probation. The 
learned Chief Justice in delivering the judgment of the Court observed: 

“If a person is appointed on probation for one year or two years or a person is 
appointed for a definite period, one year, two years or less or more under the contract, 
he is entitled to hold that post for that period and if the Commissioner of Police wants 
to dispense with his service prior to that period, then he has the game rights and privi- 
leges as a permanent employee and for a very good reason because he has ag much 
right during that definite perlod to continue to hold that office as a permanent employee 
bes and, therefore, to that extent no distinction can be made between a permanent 
police officer and a police officer appointed on probation for a fixed period or appointed 
to a post for a definite period.” 


In our opinion, the principle of that case also supports the view which we 
are willing to take in the case before us. We, therefore, reject the conten- 
tion raised by Mr. Bhabha that the circumstance that the petitioner is a tem- 
porary employee is sufficient to disentitle him to the statutory protection under 
art. 311 of the Constitution. 


[The rest of the judgment is not material to the report.] 
: Petition dismissed. 


Before Mr. Justice Shah and Mr. Justice Gokhale. 


SAVITRA KHANDU BERAD v. THE NAGAR AGRICULTURAL SALE 
AND PURCHASE CO-OPERATIVE SOCIETY LIMITED, 
AHMEDNAGAR.* 


Bombay Co-operative Societies Act (Bom. VII of 1925), Sec. 54, 544—Indian Limitation 
Act (IX of 1908), Sec. 3—Arbitration Act (X of 1940), Secs. 37, 46—Whether Limi- 
tation Act applicable to claims referred for adjudication under s. 54 of Bom. Act VI 
of 1925—Fatlure to apply law of limitation whether an objection to the legality of 
award on face of it, within s. 54A. 


The Indian Limitation Act, 1908, does not apply to claims referred for adjudication 
under the procedure preecrtbed in s. 54 of the Bomb@y Co-operative Societies Act, 
1925. 

An arbitration undgr s. 54 of the Bombay Co-operative Societies Act, 1925, being 
a statutory arbitration, s. 37 of the Arbitration Act, 1940, is not applicable to it by 
virtue of s. 48 of the Arbitration Act, and, therefore, the arbitrators appointed to 
resolve the disputes under s. 54 of the Bombay Co-operative Societies Act are not 
required to apply the law of limitation to the claim made before them. 


1 (1955) O. C. J. Appeal No. 44 of 1955,  * Decided, February 4, 1957. Special Civil 
decided by O.J. and Dixit J., on Decem- Application No. 2681 of 1056. 
ber 1, 1955. (Unrep.). 
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Ramdutt Ramidesendass v. F. D. Sassoon & Co., In re Astley) and Tyldesley Coal 
and Salt Co" and Tyldesley Coal Co. and N. V. “Vuleaan” v. A/S Mowinckels,’ 
distinguished. 

Failure to apply the law of limitation is not an objection to the legality of the 
award on the face of it, within the meaning of s 54A of the Bombay Co-operative 
Societies Act, 1925. 


The facts appear in the judgments. 


V. M. Tarkunde, with M. A. Rane, for the petitioner. 
Y. V. Chandrachud, for respondent No. 1. 


SHan J. The Nagar Agricultural Sale and Purchase Co-operative Society, 
which we will hereafter refer to as ‘‘the society’’, 18 registered under the 
Bombay Co-operative Societies Act. The society carries on business in fruits 
‘on commission basis.’ Savitra Khandu Berad, whom we will hereafter refer 
to as ‘‘the petitioner’’, was a member of the society and was also an Honorary 
Secretary of the society from March 1947 to September 1947. As an office 
bearer the petitioner could not have any business transaction with the society. He, 
however, entered into dealings with the society in the name of one Pawle. This 
Pawle purchased fruits from the socmty and sold them at Bombay for and ou 
behalf of the petitioner. The petitioner then executed an agreement on Sep- 
tember 15, 1948, whereby he covenanted to pay Rs. 1,051-5-6 which were found 
due from Pawle. On February 21 and 22, 1949, the petitioner paid Rs. 240 
and Rs. 200 respectively in part satisfaction of his liability, and the balance 
of Rs. 611-5-6 with interest thereon remained due by him. As the petitioner 
did not pay the amount, the society applied on November 29, 1952, to the 
Assistant Registrar of Co-operative Societies, Ahmednagar, for an order for 
payment of the amount due by the petitioner. The dispute between the society 
and the petitioner was referred to a board of arbitrators under s. 54 of the 
Bombay Co-operative Societies Act. p 

The petitioner by his written statement contended tnter alta that the claim 
made before the Assistant Registrar by the society was barred by the law of 
limitation, not having been filed within three years from the date on which 
the cause of action arose. 

The Registrar’s nominee and the nominee for the society held that the 
society’s claim was proved and that it was not barred by the law of 
limitation. The nominee of the petitioner held that the claim made by 
-the society in the form in which it was made was not maintainable and that 
‘in any event it was barred by the law of limitation. A majority award was 
then directed to be drawn up. 

Against that award a revision application was filed before the Bombay Co- 
operative Tribunal. It was urged on behalf of, the petitioner in support of 
the application that the claim made by the society was barred by the law of 
limitation and that the board of arbitrators had no jurisdiction to make an 
award on that claim. Objections were also raised on the merits of the claim 
made by the society. The Tribunal held that to proceedings in arbitra- 
tion, under s. 54 of the Co-operative Societies Act, the law of limitation did 
not apply. The Tribunal also rejected the other objections raised by the peti- 


1 oe 56 I.A. 128, s.0. 31 Bom. 2 1088) 2 ANTES. | 252. 
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tioner and confirmed the award of the board of arbitrators. Against that order 
this application under art 227 of the Constitution has been filed. 


The question which falls to be determined in this application is whether the 
Indian Limitation Act applies to claims referred for adjudication under s. 54 
of the Bombay Co-operative Societies Act. That section, in so far as it is mate- 
rial, provides: 


“If any dispute touching the. SER EE EE E A EE TEET EN 
and any officer, agent, member or servant of the society,.. Ae aball. bë referred to. the 
Registrar for decision by himself or his nominee or if either of the parties so desires, to 
arbitration of three arbitrators who shall be the Registrar or his nomimee and two 
persons of whom one shall be nominated by each of the parties concerned.” 


By s. 54A power is conferred upon the Tribunal, on the application of, any 
of the parties to the award, to modify or set aside the award and remand the 
ease back to the arbitrators or to pass such other order as it deems just. But 
the award can be set aside or otherwise dealt with only where the objection as 
to the legality of the award is apparent on the face of it or where the award has 
been. vitiated in consequence of corruption or misconduct on the part of any 
of the arbitrators or where the award is perverse. 


The Indian Limitation Act primarily applies to suits, appeals and applica- 
tions and it has in terms no application to arbitration proceedings. Section 8 of 
the Limitation Act provides that l 

“subject to the provisions contained in sections 4 to 25 (inclusive), every suit institut- 
ed, appeal preferred, and application made, after the period of limitation prescribed there- 


for by the first schedule shall be dismissed, although limitation has not been set up as a 
defence.” 


Evidently a proceeding before an arbitrator is not a suit, appeal or application, 
and in terms sg. 3 can have no application thereto. It is well settled that expiry 
of the period of limitation prescribed for a suit does not destroy the right: it 
only bars the remedy for enforcement of a right in a Court of law. It cannot, 
therefore,” be said that the provisions of the Limitation Act prevent an arbi- 
trator from adjudicating upon a claim which, if made in a Court of law, may 
be barred by limitation. 

-Bection 37 of the Indian Arbitration Act, 1940, by its first sub-section provides 
that 

“all the provisions of the Indian Limitation Act, 1908, shall apply to arbitrations as 

they apply to proceedings m Court.” 
The Legislature has, therefore, regarded for the application of the Indian Limi- 
tation Act, 1908, the proceedings before arbitrators as proceedings in the nature 
of suits, appeals and applications. But s. 46 of the Arbitration Act expressly 
excludes s. 37 in its application to statutory arbitrations. By s. 46 the pro 
visions of the Act except ss. 6(1), 7, 12 and 37 apply to every arbitration under 
any other enactment for the time being in force, as if the arbitration were pur- 
suant to an arbitration agreement and as if that other enactment were an 
arbitration agreement, except in so far as the Arbitration Act is inconsistent 
with that other enactment or with any rules made thereunder. Evidently an 
arbitration under s. 54 of the Bombay Co-operative Societies Act is a statu- 
‘tory arbitration to which s. 37 of the Arbitration Act does not apply, and, the 
arbitrators appointed to resolve the disputes under s. 54 of the Co-operative 
Societies Act are not required to. ‘apply the law of limitation to the claim made 
before them. 
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It was urged by Mr. Tarkunde that in a reference to Arbitration it 18 an 
implied term of the contract that the arbitrator must decide the dispute ac- 
cording to the existing law of contract, and every defence which would have 
been open in a Court of law if a suit to enforce the claim had been filed can 
be set up before the arbitrator. Mr. Tarkunde says that applicability of the 
law of limitation being an implied condition of the-reference to arbitration, the 
arbitrators were bound to apply, irrespective of s. 87 of the Arbitration Act, 
the provisions of the Indian Limitation Act. 

Strong reliance was placed by Mr. Tarkunde in support of his contention 
upon a judgment of their Lordships of the Privy Council in Ramdtutt Ram- 
kissendass v. F. D. Sassoon & Co.’ In that case their Lordships of the 
Privy Council held that in a reference to arbitration it is an implied term of 
the “contract that the arbitrators must decide the dispute according to the 
existing law of contract, and that every defence which would have been open 
in a Court of law, including limitation, can be raised unless that defence has 
been excluded by agreement of the parties. It is, however, to be noted that 
in Ramdutt Ramkissendass’s case there was no statutory arbitration. The arbi- 
tration was a contractual arbitration arising out of certain mercantile disputes. 
The proceedings which culminated in the appeal before their Lordships of the 
Privy Council were started under the Arbitration Act of 1899. An award 
made by one Mr. Singleton as sole arbitrator was set aside in a suit filed for 
that purpose by the High Court at Calcutta and that decision was affirmed in 
appeal to the Privy Council. Thereafter F. D. Sassoon and Company demanded 
that Messrs. Ramdutt Ramkissendass should appoint another arbitrator. The 
latter failed to appoint an arbitrator and the Jute Association of Calcutta 
nominated an arbitrator to act with the arbitrator appointed by F. D. Sassoon 


and Company. Mesars. Ramdutt Ramkissendass then applied to the High’ 


Court at Calcutta for an order reviewing the submissions made to the arbitra- 
tion of the arbitrator nominated by F. D. Sassoon and Company and the arbi- 
trator nominated by the Jute Association, and the question which .fell to be 
determined was whether in entertaining the claim made before the new board 
of arbitrators the time spent in the previous infructuous arbitration proceed- 
ings had to be excluded. The High Court at Calcutta regarded the new arbi- 
tration proceeding as a continuation of the previous arbitration proceeding 
before Mr. Singleton. The Privy Council did not agree with that view. Their 
Lordships, however, held that even though the new arbitration proceedings 
must be regarded as commenced when the claim was made by F. D. Sassoon and 
Company afresh, the time spent before Mr. Singleton and in the proceedings 
before the Calcutta High Court and their Lordships of the Privy Council was 
liable to be excluded. They observed (p. 139): 

“If the perlod in question during which the respondents’ (F. D. Sassoon & Co’s) 
claim was held up because of the proceedings instituted for the purpose of setting aside 


the first award and im obtaining final judgment on that question is excluded from the 
period of limitation, there cen be no doubt that the respondents here were within the 


period prescribed.” 

In so observing their Lordships relied upon the Perils of s. 14 of the Indian 
Limitation Act and the principle of the judgment. In re Astley and Tyldesley 
Coal and Salt Co. and Tyldesley Coal Co.? in which a Division Court consisting 
of Bruce and Ridley JJ. held that . 


1 (1929) L.R. 66 LA. 128, s.o. 31 Bom. 2 (1899) 68 LJ. Q.B. 252. 
L.R. 741. 
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“a submission to arbitration does not per se exclude the right of either party to ralse 
the defence of the Statute of Limitations, but if tt be intended to exclude such a defence, 
dn express term to that effect must be imported into the agreement of submission.” 

It is clear from the judgments in Ramduti Ramkissendess’s case and in 
Astley and Tyldesley Coal and Salt Co.’s case that in a mercantile reference it 
is an implied term of the ‘contract of reference that the arbitrator must decide 
the dispute consistently with the law of limitation. If this were a case which 
arose under a contract of reference, even apart from s. 37 of the Indian Arbitra- 
tion Act, the provisions of the Limitation Act may be regarded as applicable 
to the claim made by the society. But in an arbitration proceeding where the 
source of the authority of the arbitrator is a statute, and not an agreement 
between the contending parties, a condition that the arbitrator must decide 
the dispute according to the law of limitation cannot in the absence of a &tatu- 
tory provision be implied. The Legislature has by s. 46 of the Arbitration 
Act expressly excluded from the operation of s. 37 statutory arbitrations, and 
if notwithstanding that express exclusion the provisions of the Indian Limita- 
tion Act are applied, the Court would in effect be rendering the exclusion clause 
ineffective. 

Reliance was also sought to be placed upon a judgment of the House of Lords, 
N. V. “Vulcaan” v. A/S Mowinckels,’ in which the House of Lords approved 
the judgment in Ramdutt Rambissendass’s case. In his speech Lord Maugham 
observed that even though the Limitation Act, 1623, was in terms limited to 
actions, the arbitrators were bound to apply principles of equity as they would 
be applied in a Court of law, as they were being applied by the Courts of 
equity 

“long before the Judicature Act, 1873, where a court of equity had to adjudicate on 
the validity of a debt in a sutt to administer an estate, or in any like suit.” 

But that was also a case in which the arbitration was contractual. The prin- 
ciple of that case can have no application to statutory arbitrations. 

In England by the Arbitration Act, 1984, statutory arbitrations were exclud- 
ed from the operation of s. 16 of that Act, but the Act has thereafter been 
amended by s. 27(1) and (8) of the Limitation Act, 1939, (S. 2 and 3 Geo. VI, 
©. 21) and statutory arbitrations m England are now governed by the law of 
limitation under the Limitation Act or any other enactment. The Legislature 
in India, however, in an Act which was enacted in 1940, has expressly excluded 
statutory arbitrations from the operation of s. 37. We are, therefore, unable 
to hold that the arbitrators were bound to apply the law of limitation to the 
claim made by the society. We are also unable to hold that within the meaning 
of e. 54A of the Bombay Co-operative Societies Act, 1925, failure to apply the 
law of limitation was an objection to the legality of the award on the face of it. 

We are, therefore, of the view that this application must fail. Rule is dis- 
charged with costs. Š l e 


GokHaLE J. I agrge. The only point which has been argued by Mr. Tar- 
kunde challenging the decision of the Bombay Co-operative Tribunal is that the 
Tribunal was wrong in holding that the provisions of the Indian Limitation 
Act were not applicable to proceedings under s. 54 of the Bombay Co-operative 
Societies Act and that the claim of opponent No. 1 soctety against the peti- 
tioner was consequently not batred. 


1 [1988] 2 All E.R. 152. 
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The point arises in this way: The petitioner was the honorary secretary of : 
the Nagar Agricultural Sale and Purchase Co-operative Society, Ltd., Ahmed- 
nagar, and he did business with the society through one Nathu Patilba Pawle as 
he could not do it in his own name. On September 15, 1948, the petitioner un- 
dertook by a writing to pay an amount of Rs. 1,051-5-6 found due from Pawls. 
On February 21, 1949, and on February 22, 1949, the petitioner made part 
payments of Rs. 240 and Rs. 200 to opponent No. 1 society, and when the 
latter claimed a balance of Rs. 611-5-6, he denied the claim. As there was a dis- 
pute between him and the society the matter was referred to arbitration under 
s. 54 of the Bombay Co-operative Societies Act. One of the contentions raised 
by the petitioner before the arbitrators was that opponent No. 1 Bociety ’s 
claim was barred by limitation. The majority of the arbitrators, namely, the 
nominee of the Registrar and the nominee of the society negatived the peti- 
tioner’s contentions and passed an award for Re. 784-3-0 against him. The 
petitioner went in revision before the Bombay Co-operative Tribunal which 
confirmed the said award and dismissed the petitioner’s revision. Following 
its previous decisions on the question of limitation, the Tribunal held that the 
provisions of the Limitation Act did not apply to proceedings under s. 64 of 
the Bombay Co-operative Societies Act and there was, therefore, no bar to the 
claim made by the petitioner. . 4 

Now, it is not disputed by Mr. Tarkunde that s. 3 of the Limitation Act would 
not in terms apply to arbitration proceedings. Under s. 3 of the Limitation Act, 

“subject to the provisions contained in sections 4 to 25 (inclusive) every suit instituted, 
appeal preferred, and application made, after the period of limitation prescribed therefor 
_by the first schedule shall be dismissed, although limitation has not been set up as a 
defence.” i 
It is not contended that the proceedings under s. 54 of the Bombay Co-operative 
Societies Act would fall within the terms of this section. Under s. 37 of the 
Indian Arbitration Act, 1940, 

“all the provisions of the Indian Limitation Act, 1908, shall apply to arbitrations as 
they apply to proceedings in Court,” 
and under s. 46 of the Arbitration Act, 

“the provisions of this Act, except sub-section (1) of section 6 and sections, 7, 12, 36 
and 37, shall apply to every arbitration under any other enactment for the time being in 
force, as if the arbitration were pursuant to an arbitration agreement and as # that other 
enactment were an abitration agreement, except in so far as this [Arbitration] Act is in- 
consistent with that other enactment or with any rules made thereunder.” 

The effect of these two sections, therefore, would be that the provisions of tha 
Indian Limitation Act have been made applicable to arbitrations, so that arbi- 
tration proceedings are placed on the same footing as proceedings in Court con- 
templated under s. 3 of the Limitation Act; but though s. 46 of the Arbitration 
Act provides for the application of most of the provisions of the Act to arbitra- 
tion proceedings held under any statute, this section makes an exception along 
with some other sections, regarding the application of s. 87. The result, there- 
fore, would be that though under s. 37 the provisions of tle Limitation Act would 
apply to arbitration proceedings, those provisions would be excluded go far as 
arbitration proceedings held under any statute are concerned, by virtue of s. 46 
of the Arbitration Act. This position in law is not disputed by Mr. Tarkunde. 

But Mr. Tarkunde contended, however, that though the provisions of the 
Indian Limitation Act themselves might not be applicable, their application should 
be extended by analogy even to arbitration proceedings held under s. 54 of the ` 
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ombay Co-operative Societies Act, because the basis of such reference to arbi- 
tration is that.the arbitrator must decide the dispute according to rules and 
principles which prevail at the trial of an action in Court. In support of this 
contention he relied on a ruling of the Privy Council in Ramdsutt v. Sassoon & 
Co.,’ in which it was held that although the Indian Limitation Act, 1908, does 
not in terms apply to arbitrations, the provisions of s. 8 (which bas in view 
primarily suits, appeals and applications‘made in the law Courts) extend by 
analogy to arbitration proceedings. It was observed by their Lordships of tha 
Privy Council in that case that in mercantile references it is an implied term 
of the contract that the arbitrator must decide the dispute according to the 
existing law of contract, and that every defence which would have been open in 
a Court of law can be equally proponed for the arbitrator’s decision, unless 
the parties have agreed to exclude that defence. In this case their Lordships 
expressed the opinion that the law as to the applicability of the statute of limi- 
tation to arbitration proceedings was correctly laid down in the case of Pn re 
Astley and Tyldesley Coal end Salt Co. and Tyldesley Coal Co.2 which decided 
that 

“a submission to arbitration does not per se exclude the right of either party to raise 
the defence of the Statute of Limitations, but if it be intended to exclude such a defence 
an express term to that effect must be imported into the agreement of submission.” 
Some doubt, however, came to be cast as to the correctness ‘of this 
view by Scrutton L.J. in the case of Board of Trade v. Cayzer, Irvine & Co.° 
When this case went to the House of Lords, Viscount Cave made it clear that 
he did not wish to throw doubt upon the view which had been commonly held 
and affirmed in the case of In re Astley and Tyldesley: Coal and Salt Co., and 
Tyldesley Coal Co., that an arbitrator acting under an ordinary submission to 
arbitration is bound to give effect to all legal defences, cluding a defence un- 
der any statute of limitation. Though Viscount Cave was himself unwilling to. 
pronounce any final opinion ‘on this question as it did not arise in the case be- 
fore him, he indicated that a decision against the view taken in the above case 
might seriously prejudice the practice of referring disputes to arbitration. ° 

The view taken by the Privy Council in the case of Ramduti v. Sassoon & 
Co., was affirmed by the House of Lords in-the case of N. FV. “Vuleaan’’ v. 
A/s Mowtnokels,* in which it was held that in the absence of any agreement to 
the contrary, it is an implied term of an agreement of reference to arbitration 
_ that the arbitrator should decide the dispute according to the existing law of 

contract, and give effect to defences under the Statutes of Limitation. Mr. 
. Tarkunde relied on this case dlso in support of his contention. Now, in the 
Privy Council case of Ramduit Ramkissendass v. Sassoon & Co., as ‘well as 
in the case of N. V. ‘‘Vulcaan’”’ v. A/s. Mowinckels, the reference to arbitratiou 
was under commercial contracts containing an arbitration clause and it was 
with reference to such contracts that their Lordships held that it would be an 
implied term of the contract that the arbitrator must decide the dispute accord- 
ing to the existing law of contract and give effect to defences under the law of 
‘ limitation, though the parties could exclude such defences by an agreement to 
the contrary. In my opinion, the T of these cases cannot be applied to 

a reference to arbitration which is the result of a provision in any statute, as for 
RE s. 54 of the Bombay Co-operative Societies Act. The basis of a 
reference in such a case being a statutory provisior® unless the statute itself 
go provides, a condition that the arbitrators must apply the law of limitation 
to the claims in dispute before them cannot be implied. It has also to be re- 
membered that in N. V. ‘‘Vulcaan’’ ’s case, Lord Maugham, L. C. made it clear 
in his judgment that his observations as to the applicability of the Statute of 
Limitation in arbitration proceedings must be taken as referring to the law 
as it existed in-Eingland before January 1, 1935, which governed the case before 
him. The English Arbitration Agt, 1984, came into force on January 1, 1936, 


1 (1929) 31 Bom. L.R. 741, ¥.0. 3 [1927] A.C. 610. 
2 (1800) 68 LJ. Q.B. 252. 4 [1988] 2 All H.R. 152, 
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and s. 16 of that Act made applicable the Statutes of Limitation to.arbitration ` 
proceedings just as ‘they applied to proceedings in Court. The | position’ `- 
was, therefore, placed beyond ‘doubt by Parliamentary legislation.” But's. 16 . | 
of the English Arbitration Act did not apply to statutory arbitrations and ‘that : 
came to be remedied in 1939 by s. 27 of the English Limitation Act, 1989 (2 -” 
& 8 Geo. VI, C. 21), under which all enactments relating to limitation came to 

be appled to all arbitrations. In India, the position is differen’ Though s. -! 
87 of the Indian Arbitration Act, 1940, adopted the provisiońs of's. 16 of the’. 
English Arbitration Act, 1934, so that all the provisions of the Indian Limita-!” 
tion Act were made applicable to arbitrations, as I have already pointed: out, ` 
statutory arbitrations have been expressly excluded from the operation of s. 87 
by virtue of s. 46 of the Indian Arbitration Act. We cannot, therefore, accept 
Mr. Tarkunde’s contention that the provisions of the Indian Limitation Act . 
should have been applied by analogy by the Co-operative Tribunal even to the 
statůtory arbitration under s. 54 of the Bombay Co-operative Societies Act in 
view of the two decisions on which he relied. 

Mr. Chandrachud, who appears on behalf of opponent No. l-society, relied 
on r. 86:of the rules framed under the Bombay Co-operative Societies Act 
in support of the view of the Tribunal that the provisions of the Limitatior Act. 
do not apply to proceedings under s. 64 of the Bombay ‘Co-operative Societies. 
Act. “Rule 35 provides for the procedure which has to be followed in arbitra- 
tion proceedings under s. 54 of the Act and the rule states that the decision Or *:, 
. pward:of the arbitrators shall be given ‘‘in accordance with justice, equity and” 
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©» ' good conscience’’. It'is well established that the right to récover payment of a 


debt subsists even if the remedy by way of an action is barred by limitation ; 
and Mr. Chandrachud contended that the Bombay’ Co-operative Tribunal was 
applying the rules of equity and justice in enforcing the claim’ of the society 
. Against the petitioner who failed to pay the balance of Re. 611-5-4, after he 

had made part payments of Rs. 240 and Ra. 200 to the society, on the ground 
that the claim against him was barred’ by limitation. There is considerable . 
force in this ar ent. Mr. Tarkunde on the other hand contended that the 
Co-operative Tribunal’ failed to apply the rules of equity by refusing to apply 
the law of limitation to the society’s claim and in this connection he relied on : 
the observations of Lord Maugham in N. V: ‘‘Vuleaan’”’ ’s case at page 156 as 
to how a Court of equity adjudicating on the validity of-a debt always held _ 
itself bound'to apply the Statute of Limitations in precisely the same way an*. 
‘if there was an action at law to recover the debt. This argument of Mr. Tar, | 
kunde is not sound. If the Co-operative Tribunal took the view that the pro- ` 
visions of the Limitation Act were not applicable to proceedings under s. 54 of’ 
the Bombay Co-operative Societies Act and rejected the contention of the peti- 
tioner in that behalf, and if that view is supported by the express exclusion, of 
statutory arbitrations from the operation of s. 87 of the Indian Arbitration ‘Act, 
1940, by virtue of s. 46, it is impossible to accept the contention that the Tribu- 
nal has acted in any manner contrary to the provisions of r. 35. The Tribunal 
could set aside the decision of the arbitrators only on the grounds get out under” 
s. 54A of the Bombay Co-operative Societies Act, and if they did not do so on 
the: ground of the bar of limitation against the society’s claim urged by the 
‘petitioner before them, in my opinion, the Tribunal committed no error which 
would entitle us to intewfere under art. 227 of the Constitution. 

_ I agree, therefore, with thé order discharging the rule with coats. 

: Rule discharged. 
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‘ Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY SOUTH, BOMBAY 
v. D. V. GHURYE.* 


_ Indian Income-tax Act (XI of 1922), Secs. 34(1), 34(3) first proviso—Notice under 
s. 34(1)(a) issued within prescribed period but served upon asseasee after such 
period—Assessment made pursuant to such notice whether vaid—ApplicablHty of 
first proviso to s. 34(8). 


The assessee made a return of his income for the assessment year 1943-44 and 
the assesament was completed on that basis. It was then discovered that the asseasce 
had not shown a certain income and the Income-tax Officer Issued a notice under 
s. 34(1)(a) of the Indian Income-tax Act, 1922, on March 20, 1852, and this notice 
was served on the assessee on April 16, 1952. This assessment was completed on 
March 28, 1953. On the assesses challenging the assessment made on March 28, 1953, 
on the ground that the notice pursuant to which the assessment was made was not 
valid, inasmuch as it was not served upon him within eight years as specified in 

, & 34(1) of the Act, the Department contended that the first proviso to s. 34(3) of 
the Act, applied, and inasmuch as the assessment was completed on March 28, 1953, 
the assessment was valid:— 

Held, that as the notice was not served within eight years as required by s. 34, 
the assessment made pursuant to the notice wes invalid, and, therefore, the question 
whether the assesament order was valid under the first proviso to s. 384(3) did not 
arise. 

The expression “issued” used in the first part of the first proviso to s. 43(3) of the 
Indian Income-tax Act, 1922, should be equated with the expression “served” used 
in s. 43(1) of the Act. 

Sri Niwas v. Inc.-Tax Officer; agreed with. 


THE assessment of one D. V. Ghurye (assessee) for the assessment year 1943-44 
was completed on July 17, 1944. The Incometax Officer then discovered that 
the assessee had not shown a certain income and under the circumstances he 
issued a notice under s. 34(1)(a) of the Indian Incometax Act, 1922, on 
March 20, 1952, and this notice was served on the asseasee on April 16, 1952. 
‘The assessee made his return in due course and contended before the Income- 
tax Officer that the assesment proceedings initiated by the notice issued on 
March 20, 1952, but served on April 16, 1952, were not properly initiated 
inasmuch as s. 84(1)(a) of the Act required the Income-tax Officer to ‘serve’ 
the said notice on him within eight years of the end of the assesament year 
1943-44 i.e. on or before March 31, 1952, and as such the re-assessment, if made, 
would be invalid in law. The Income-tax Officer relying upon the first proviso 
to s. 34(3) of the Act rejected the assessee’s contention and completed the re- 
assessment on March 28, 1953. On appeal the Appellate Assistant Commis- 

~ gioner upheld the assessee’s contention. On appeal by the Income-tax Officer 
the Income-tax Appellate Tribunal dismissed the appeal, observing in its order 
as follows :— 

“In our opinion, the Income-tax Officer was bound to serve notice under s. 34(1)(a) 
within eight years in respect of ‘tases falling’ under cl. (a) of s. 34(1). It is only after 
doing this that the question of passing an order as envisaged tn s. 34(3) can be considered 
by htm. The provisions made in a proviso can have no precedence over the provisions 
of the main section and can be considered only after finding that the provisions of the main 
section are fulfilled. The provisions of the main section have not been fulfilled, the deci- 
sion of the Appellate Asistant Commissioner setting aside the re-asseasment made under 
s. 34 is upheld. It was argued by the Authorized Representative of the Department that 
the word ‘Issue’ made use of in the proviso to s. 34(3) is used with a meaning, inasmuch as 


*Dended, February £, 1957. Income-tax 1 (1958) 80 I.T.R. 881. 
Reference No. 18 of 1056. 
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an asseasee by so arranging his affairs may avoid service of notice in order to make it 
time-barred against the Department. While that may be so, the word used in s. (1) 
_is ‘serve’ and not ‘ssue’ and if the Legislature intended to protect the Departnient against 
such mischief by an assessee there is nothing to stop the Legislature ‘for making use of 
the word ‘issue’ instead of the word ‘serve’ in s. 34(1). The word ‘serve’ has been inten- 
tionally used in s. 34(1), has a special meaning attached to it and cannot be deemed to 
mean ‘issue’, We are unable to accept the argument advanced by the Departmental, 
Representative.” . 
The following question of law was referred to the High Court :— 

‘Whether the re-amesament made on 28-38-1953 by the Income-tax Officer on the 
basis of the notice under section 34(1)(a) issued by him on 20-3-1952 but served on the 
assessee on 16-4-1952, was validly made.” i 


The reference was heard. 


M. P. Amin, Advocate General, with G. N. Joshi, for the applicant. 
Y. P. Pandit, with 8. V. Masumdar, for the respondent. 


CHAGLA C. J. A very short question in eae to the construction of s. 3, 
sub-s. (1), and the proviso to s. 84, sub-s. (3), arises on this reference. The ' 
agsessee made his retprn of his income for the assessment year 1943-44 and the 
assessment was completed on July 17, 1944. It was then discovered that the 
assesses had not shown a certain income. Under the circumstances the Income- 
tax Officer issued a notice on March 20, 1952, and this notice was served on 
April 16, 1952. This assessment was completed on March 28, 1953. The 
assesament was challenged on the ground that the notice pursuant to 
which this assessment was made was not valid, and the Tribunal held that the 
challenge was justified and held that the assessment could not be sustained. 
Now, s. 34(1) deals with the notice and it provides that in cases falling under 
el. (a), with which we are concerned in this case, the Income-tax Officer may 
serve a notice within eight years of the end of that year, which in this case would 
be March 81, 1944. The notice, as I have already pointed out, was actually served 
on April 16, 1952, and, therefore, if we were not to look at any other provision of 
the Act, it is clear that the notice was not served within eight years as required 
by s. 34. We have already held that a notice under s. 34 is a condition precedent 
to the assessment to be made under this section, and as the notice was not served 
as required by s. 34, any assessment made pursuant to that notice must be in- 
valid. But what is relied upon by the Commissioner is the proviso to sub-s. (3) 
of a. 34. Now, sabs. (3) of s. 34 provides that no assessment under s. 34 
shall be made after the expiry of sight years from the end of the year in which 
the income, profits or gams were assessable. As the year in which the 
income, profits or gains were first assessable ended on March 31, 1944, the order 
of agsesament would have to be made under this sub-section by March 31, 1952. — 
But there is a proviso to this sub-section and that proviso lays down that, where 
a notice under sub-s. (1) has been issued within the time therein limited, the 
asseasment or re-assesment to be made in pursuance of such notice may be made ' 
before the expiry of one year from the date of the service of the notice even 
if such period exceeds the period of eight years or four years, as the case may 
be. Therefore, if the conditions laid down in the proviso are satisfied, a fur- 
ther period of one year if given to the taxing authorities to make the assess- 
ment and the assesament may be made one year from the date of the service 
of the notice even though such period may go beyond the period of eight years 
laid down in sub. (3) itself. In other words, if the proviso is applicable, the 
notice having been served on April 16, 1952, the assessment could have been 
made on or before April 16, 1958, and the contention of the department is that 
this proviso applies, and inasmuch as the assessment was completed on March 
28, 1953, the assessment is valid. Now the glear fallacy underlying the con- 
tention of the department is that we do not come to the stage of considering 
the assessment order until the notice under s. 34 is validly served. If the 
notice ig served beyond the time limited by s. 34, then the notice is bad and 
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any proceedings taken pursuant to that notice are also bad. What is relied | 
upon in the proviso is the language used in the first part of it, namely, ‘‘ where 
a notice under sub-section (1) has been issued within the time therein limited’’,. 
and what is urfed is that we must read in s. 34, instead of the Janguage used 
by the Legislature, namely, that the notice must be ‘‘served’’, the language 
used by ‘the Legislature in the proviso to subs. (3), namely, that the notice 
has been ‘‘issued’’. In other words, the attempt is to equate the expression 
‘‘gerved’’ used in s. 84 with the expression ‘‘issued’’ used in the proviso to 
sub-s. (3). Now, we must frankly confess that we find it difficult to under- 
stand why the Legislature has used in the proviso the expression ‘‘where a 
notice under sub-section (/) has been issued within the time therein limited ”. 
In sub-s. (1) no time is limited for the issue of the notice: time is only limit- 
ed for the service of the notice; and therefore it is more appropriate that the 
expression ‘‘issned’’ used in the proviso to subs. (3) should be equated, with 
the expression ‘‘served’’ rather than that the expression ‘‘served’’ used in 
sub-s. (1) should be equated with the expression ‘‘issued’’ used in the proviso 
to sub-s. (3). But assuming we are prepared to concede the Advocate Gene- 
val’s contention that we must construe the expression ‘‘limited’’ as ‘‘mention- 
ed’’ and all that the proviso refers to is the actual quantum of time mention- 
ed in s. 34(1), and that for the purpose of that proviso we must consider as the 
material or relevant date the issue of the notice and not the service of the 
notice, even 80, as already pointed out, the question of the application of the 
proviso only arises when an assessment order is made. Before, a valid 
assessment order can be made, the mitial and preliminary stage is to consider 
the validity of the notice. As the notice itself is invalid, nothing further sur- 
vives for consideration. It is only when the notice is validly served that, in 
order to decide whether an assessment order is valid, we have to consider 
whether the assessment order was made within the period of one year from tbe 
date of the service and whether the notice was issued within the time mention- 
ed in subs. (1). The Advocate General suggests that we must read the pro- 
viso to sub-s. (3) as an independent and substantivo provision of law, and he 
suggests that the reason for enacting this proviso in the language in which the 
Legislature has enacted it is to deal with cases where after the issue of the 
notice the assessee seeks to evade service. Naw, if the Legislature wanted to 
deal with such a contingency, the proper place to deal with it would have been 
in s. 84(1) itself. But we cannot possibly construe a proviso to sub-s. (3) as 
in effect and in substance curtailing the rights of the assessee to have the notice 
served within the time mentioned in s. 34(1), because if we were to accept 
the Advocate General’s contention, this must be the result, that after the 
Legislature has clearly provided that the agseasee was entitled to have the notice 
served upon him within the period of eight years mentioned in s. 34(1), in 
ovder that there should be a valid assessment under s. 34, the Legislature pro- 
ceeded under s. 34(3) to take away that right and provided for the notice being 
issued within eight years and not necessarily served within eight years. We 
find that the High Court of Allahabad in a very recent Judgment in Sri Niwas 
v. Inc.-Tax Officer*, has taken the same view of both s. 34(1) and the proviso 
to sub-s. (3). 

The result is that we must answer the question submitted to us in the nega- 
tive. Commissioner to pay the costs. j 

Solicitor for the appellant: XN. K. Pettgara. 

Solicitors for the respondent: Pandit & Mazumdar. 


1 (1956) 30 LT.R. 381. 
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Before the Hon'ble Mr. M. C. Chagla, Chef Justice, and Mr. Justice Tendolkar. N 


W. A. G. CUFF v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY.* 


Indian Income-tax Act (XI of 1922), Sec. 7 Explanation 2—Meaning of expreasion 
“compensation for loss of employment"—Whether such compensation Hmited to 
compensation which employer Hable tn law to pay to employee or includes payment 
made ex-gratla by employer to employee. 


The expression “compensation for loss of employment” used in Erplanation 2+ 
to s 7 of the Indian Income-tex Act, 1922, refers to any payment made, whether 
under a legal liability or voluntarily, to compensate or act as a solatium for the loss 
of employment suffered by the employee. Such a payment would come within the 
Explanation and would be exempt from tax. 

„Shaw Wallace & Co. v. The Commissioner of Income-tax, Bengal! Chibbett v. 


Joseph Robinson & Sons* and Henry (H. M. Inspector of Taxes) v. Arthur Foster; 
referred to. 


Ong W. A. G. Cuff (assessee) joined Thomas Cook & Son Ltd. on May 27, 
1946, as an executive in charge of a newly appointed department of the company. 
The appointment was made under a contract of service under which the service 
of the assessee could be terminated by giving him six months notice. On March 
23, 1948, the assessee received a communication from the General Manager of 
the company at London informing him that the department which was placed 
in his charge could not function any longer. The assessee however continued 
to be employed by the company up to November 10, 1948. During this period 
he drew his full salary and his main Job was to liquidate the department which 
was under his control. On November 18, 1948, the asseasee received from the 
Company a sum of Rs. 12,000 and the company described this payment as ‘‘Com- 
pensation equivalent to six months’ salary for the termination of his employ- 
ment owing to the closure of the Department.’’ The Income-tax Officer held 
that the payment of Rs. 12,000 to the assessee was not a payment on account 
of loss of employment but a payment in lieu of six months notice, which was 
taxable under s. 7 of the Indian Income-tax Act, 1922. On appeal the Appellate 
Assistant Commissioner held that the payment in question was exempt under 
Explanation 2 to s. 7 of the Act. On appeal by the Department the Appellate 
Tribunal held that the nature of the payment was that of a gratuity and not 
a compensation, and allowed the appeal, observing in its order as follows :— 

“A compensation can only be said to have been received if the payment is made as 
a result of a breach of the convenants of a contract. In the present case, the assessee 
has left the service of Thos. Cook & Son Ltd. according to the terms of employment. 
There was no liability of the firm to pay anything for any breach of the terms of the 
contract of service. This payment is netther pald in terms of the contract of service. 
What is paid to him is in the nature of gratuity. It is a payment mate at the sweet will 
af the employer in view of the past services rendered. The Explanation, in our opinion, 
clearly excludes such cases from the exemption. The company may style a payment as 
compensation but it does not thereby become a compensation. It is more necessary to 
understand the nature of the transaction before relying upon words, as done by the 
Appellate Assistant Commissioner. We think that tha payment made was not of the 


nature of compensation for loas of office but a payment received from the employer for 
ee eer 
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February €/5, 1957. Income-tax contribution, a profit received in Heu of an 


References No. 32 of 1956. for tbe purposes of this 
t Moplanaiion 2, before its amendment by yment is made solely Pp ee 
the Finance Act, 1955, stood thus :— or ee D of 


“A payment due to or received by an remuneration for 
assesses from an loyer or former em- 1 £1982) 6I. O. 178. 
ployer or from a aia roie Aad ist 2 1924) 97.0. 48 
the extent to which it does not oonaist af 8 (1982) 16 T. O. 605, 684. 
contributions by the assessee or Interest on such 
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The following question was referred to'the High Court:— 
“Whether on the facts of the case the amount of Rs. 12000 (Rupees twelve thousand) 
is a revenue receipt or capital receipt?” 


The reference was heard. 


N. A. Palkhwala, with Y. P. Pandi, for the applicant. 
M. P. Amm, Advocate General, for the respondent. 


CHALA C. J. The assessee was employed by Messrs. Thos. Cook & Son 
Ltd. on May 27, 1946, as an executive in charge of a newly opened depart- 
ment of the company. On March 23, 1948, he received a communication from 
London to the effect that it was impossible to continue his activity and that in 
order to safeguard his personal interest he was being given a chance to explore 
the sale of business to outside capital, In fact, his services were terminated 
on November 18, 1948, and on the termination of his services he was paid a 
sum of Rs. 12,000. The taxing department sought to bring this amount to tax 
and the contention of the assessee was that this sum represented a compensation 
for logs of office and therefore it was not liable to tax. The Income-tax Officer 
took the view against the assesses. The Appellate Assistant Commissioner de- 
cided in favour of the asseasee; but the Tribunal came to a conclusion contrary 
to the contention of the asseasee. The result is, the assessee has now come on 
this reference before us. 


Now there was an agreement of service between Messrs. Thos. Cook & Son 
Ltd and the assessee, and that contract of service provided that the assessee was 
entitled to six months’ notice if his services were to be terminated. It also 
provided that, if six months’ notice was not given, he was entitled to salary for 
six months. On the question of notice the Tribunal has come to the conclusion 
that the communication to which reference has been made constituted a notice 
under the contract, and having come to that conclusion they have taken the 
view that the asseases was not entitled to anything under the contract and there- 
fore what was paid to him was in the nature of gratuity. They have also 
stated that this was a payment received from the employer for past services 
rendered. Now turning to the section in question, which is g. 7 which deals with 
salaries, that section subjects to tax 

“any salary or wages, any annuity, pension or gratuity, and any fees, commissions, 
perquisttes or profits in lieu af, or in addition to, any salary or wages.” 
There is an Hxplanation 2 to this section, which provides that any payment due 
to or received by an asseaseo from an employer or former employer is, to the 
extent to which it does not consist of contributions by the assessee or interest 
on such contributions, a profit received in lieu of salary, unless the payment is 
made solely as compensation for loss of employment and not by way of remune- 
ration for past services. Therefore, in order that the agsseasee should succeed, 
he must establish that this payment which he has received from his employer is 
a payment made solely as compensation for loss of employment. Now the diff- 
culty is caused by the expression ‘‘compensation for loas of employment’’. Two 
views are possible. One view is that the compensation contemplated by the 
Legislature is a compensation which the employer was liable in law to pay to 
the employee: in other words, the loss suffered by he employee must be such 
as would render the employer liable to make good that logs. On this view, if 
there is no legal liabiljty to pay the compensation, then any payment made by 
the employer would not come within this expression used in Explanation 2. 
If that be the correct view, then undoubtedly the position of the assessee is 
very difficult because, if a proper notice was given to him as found by the 
Tribunal, then he was not entitled to any compensation when his services were 
terminated after the lapse of six months from the date when the notice was 
given. Whatever the nature of that payment might be, it was certainly not 
& payment in respect of a legal liability to compensate which was upon the em- 
ployer. But the question that we have to consider is whether the expression 
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used in Explanation 2 is used in this narrow sense or it is used in the wider 
. Benge as meaning a solatium for the deprivation by the employer of his employ- 
“* ment. In other words, did the Legislature merely contemplate the factual 
loss of employment and any amount paid for that logs, whether that payment 
Was under a legal lability or not? As we shall presently point out, the autho- 
rities to which our attention has been drawn have given to the expression ‘‘com- 
pensation’’ a wider connotation. It also seems to us, apart from the authorities, 
that it is the better view to take of this expression, because if an employee loses 
his employment which is the source of his income, any payment made by his 
employer for that loss should not be looked upon as income liable to tax, as in 
its very nature the payment is to compensate for or to act as a solatium for the 
very source which produced the income and in respect of which the’ employee is 
liable to tax. 


Now, first turning to the very well known decision of the Privy Council in 
Shaw Wallace & Co. v. The Commissioner of Income-Taz, Bengal', the Privy 
Council held that a sum of money received as compensation for loss or cessation 
of oil distributing agencies was not income, profits or gains within the meaning 
of the Income-tax Act, There is nothing in the judgment of the Privy Council 
which suggests that the compensation that was received by the assessce was a 
compensation which it was legally entitled to; and the ratio of the judgment is 
to be found at p. 181, where their Lordships say :— 

“...But when once it is admitted that they were sums received, not for carrying on 

this business but as some sort of solatium for its compulsory cessation, the answer seems 
fairly plain.” 
Therefore, if we have in the first place a compulsory cessation of a business or 
of an employment and in respect of that compulsory cessation any amount is 
paid, whether that amount is a compensation for which the employer is legally 
liable or whether it is a payment made ez-gratia, it would still be a compensation 
for the loss of employment within the meaning of s. 7. In this case it ig not dis- 
puted that the cessation of the assessee’s employment was compulsory. He did 
not wish’ to leave the services of Messrs. - Thos. Cook & Son Ltd.; he was com- 
pelled to leave it due to the intention of his employer to terminate his services; 
and if the amount that was paid and which is in dispute was paid as a solatium 
for that compulsory cessation, then, in our opinion, the payment would come 
within the Explanation and would be exempt from tax. 


Then there is an interesting English judgment of Mr. Justice Rowlatt in Ch- 
bett v. Joseph Robinson & Sons*. The asseasees were employed by a certain 
steamship company as ship managers and their remuneration was fixed at a per- 
centage of the company’s annual profits. The company went into liquidation 
and the general meeting of the company authorised the liquidators to transfer 
to the assessees a sum of £50,000 which was in certain bonds as compensation 
for loss of office. The question that arose before Mr. Justice Rowlatt 
was whether this sum was a voluntary payment made to them as compen- 
sation for loas of profits and therefore capital or it was a revenue; and Mr. 
Justice Rowlatt held in favour of the asseasees. In the judgment at p. 60 the 
Jearned Judge points out that you must look at the question, not from the point 
of view of compellability or liability, but from the point of view of a person en- 
quiring what is this payment for, and you have tosse whether the maker of the 
payment makes it for the services and the receiver receives it for the services. 
Therefore, if the payment is not made for past services and is made as a solatium 
for loss of office, then the question of compellability or liability is irrelevant. 
In other words, whether the employer was compellable or liable to make the 
compénsation or not, if in fact he made the payment as a solatium, the payment 
would be a capital receipt not liable to tax. Again at p. 61 the learned Judge 
SLYS : 

“...But at any rate it does seem to me that compensation for loss of an employment 
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which need not continue, but which was likely to continue, is not an annual profit within 
the scope of the Income Tax at all.” 


It is true that in this case the employer was not bound to continue the employce - 
In service provided he gave the necessary notice; but it was equally open to the 
employer not to give the notice and to permit the employee to continue in service, 
aud, therefore, we have here an employment which was likely to continue, and 
notwithstanding that likelihood, by action on the part of the employer, the em- 
ployee was deprived of his employment. Lord Justice Romer, in the case of 
Henry (H. M. Inspector of Taxes) v. Arthur Foster,’ defines the term ‘‘compen- 
sation for loss of office’’, which he characterizes as a well-known term, as mean- 
ing 

“...a payment to the holder of an office as compensation for being deprived of profits 
to which as between himself and his employer he would, but for an act of deprivation 
by his employer or some third party such as the Legislature, have been entitled.”, 

We are, therefore, of the opinion that the expression ‘‘compensation for loss 
of employment’’ used in Explanation 2 to s. 7 refers to any payment made, 
whether under a legal liability or voluntarily, to compensate or act as a solatium 
for the loss of employment suffered by the employee. 

Now what are the facts of this case? The Appellate Assistant Commissioner 
and the Income Tax Appellate Tribunal took the view that the communication 
addressed by the employer to the employee on March 23, 1948, constituted a 
notice of termination of service. It has been urged before us by the Advocate 
General that, looking to the language used in this communication, it is difficult 
to accept the view taken by the Appellate Assistant Commissioner and the Tribn- 
nal. It is true that the notice does not specifically state when the employee’s 
services were to be terminated; but, on the other hand, it does mention that it 
was impossible to continue the services of the employee. It may be that the 
view put forward by the Advocate General is one that can be taken on the con- 
struction of this communication; but there are no sufficiently strong reasons why 
we should differ from the view taken by the Tribunal. If, therefore, the commu- 
nication of March 23, 1948, constitutes a notice terminating the services of the 
employee, then he had undoubtedly stx months’ notice as required by the con- 
tract. The question then is whethęr „the amount paid to him, namely, Rs. 
12,000, constituted ‘a compensation for-loss of his employment or’ a payment re- 
ceived from the employer for past services. The Tribunal has taken the view 
that the payment was in the nature of gratuity. Undoubtedly the payment was 
a gratuitous payment and under the contract the assessee was not entitled to 
any amount; but on the construction that we have placed upon the expression 
used in Explanation 2 to s. 7, the fact that the payment was voluntary or 
- gratuitous is irrelevant in considering whether the payment was a compensation 
for loss of employment by the employee. The Tribunal bas also taken the view 
that this was a payment received from the employer for past services rendered 
by the employee. Apart from repeating the language of the Explanation, there 
is nothing on the record which justifies this finding of the Tribunal. The only 
material on the record is a certificate given by the employer stating that Ra. 
12,000 were paid to the employee as compensation equivalent to six months’ 
salary for the termination of his employment owing tc the closure of the depart- 
ment. It may be said that the view taken by the employer as to the nature of 
the payment cannot bind tht Tribunal or this Court; but even when we look at 
the surrounding circumstances, there is nothing to justify the finding of the 
Tribunal. The service rendered by the employee was of a short duration; the 
salary paid to him was quite a generous salary; and there is nothing to indicate 
that there was any reason why the employer should want to appreciate the ser- 
vices of his employee by paying him anything more than what was due to him 
under the contract. Therefore, on the facts and circumstances of this case, a 
payment was made by the employer to the employee which was a voluntary pay- 
ment and which was paid to him, not for past services rendered, but as a com- 
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pensation or solatium for terminating his employment. It is significant that in ` 
this certificate, to which we have referred, the employer mentions that the em- 
ployment was being terminated owing to the closure of the department. Thus 
the employer indicates that, but for the accidental closure of the department, the 
services of the employee would have been continued, and that the employee was 
without his job through no fault of his. 

A very interesting argument has been advanced at the Bar as to what the 
position would be if the communication of March 23, 1948, did not constitute a 
notice as required under the contract. We do not think it neceasary to express 
any definite opinion on this question except indicating the arguments that were 
advanced on either side. On the one hand, it was urged by the Advocate 
General that, if the communication of March 28, 1948, did not constitute notice, 
what the empldyee was being paid was a salary equivalent to gix months’ notice, 
and this was an amount due to the assessee under the contract and all that the 
employer was doing was to discharge his contractual obligations; and it was 
urged that under no circumstances could it be said that, when an employer pays 
to his employee what is due to him under the contract, he is compensating him 
for any loss. On the other hand, Mr. Palkhiwalla urged that the amount of six 
months’ salary may be looked upon’ as liquidated damages. The difficulty in 
accepting that contention is that the question of liquidated arises only 
when parties determine what the damages should be in the event of there being a 
breach of the contract. But here we are dealing with a case where there is no 
breach of the contract. The contracting parties are acting under the contract 
and are either discharging their obligation or exercising their right under the 
contract. What was further urged by Mr. Palkhiwalla was that the contract 
had stipulated for compensation for logs of office and it was by reason of this 
stipulation that an amount was being paid to the employse; and it was urged 
that in law there could be no difference m principle whether an employee re- 
ceived compensation for loss of office by reason of a stipulation arrived at bet- 
ween the contracting parties or whether he received that compensation de hors 
the contract and even gratuitously as a mere voluntary payment on the part of 
the employer. The question is an Interesting one; but in view of our holding 
that the communication of March 23, 1948, constitutes a notice, it is unnecessary 
further to speculate as to what is the correct view of the law. The question may 
be decided when it directly arises for our determination. 

The result is that we will answer the question submitted to us: ‘‘Capital re- 
eaipt’’, 

oaia to pay the costs. 

Solicitors for the applicant: Pandit & Muswmdar. 

Solicitor for the respondent: N. K. Pettgara. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY NORTH, KUTCH & 
SAURASHTRA, AHMEDABAD v. FULABHAT KODABHAT PATEL.* 
Indian ' Income-taxr Act (XI of 1922), Sec. 4A(a)(il)—Whether an assessee maintained 

or had maintained for him a dwelling place within s. 4A(a)(ii), how to be determined 

—Such question whether sould be determined tn light of ownership of property by 

assessee—Assessee going to East Africa and not likely to return to India—Father of 

assessee making gift of his house situated in India to aseessee but continuing to stay 

| therein—Assessee and his family coming to India for shért period and staying in 
house—Whether assessee resident within s. 44(a) (il). 

In order to decide whether a case falls under s. 4A(a)(U) of the Indian Income-tex 

+ Act, 1922 or not, the vital fact to determine is not the ownership of the property, but 

the right of the asseasee to reside in a building which is ready and fit for his occu- 

pation and which is intended to be used by him as his home, The buillding or a por- 
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tion of the building must be available to him and must be at his disposal and he 
must be in a position to go and occupy it without the permission or leave of any one. 

The asseasee who originally came from the Kaira district had gone to East Africa 
for business in 1931. In 1942 the assessee’s father made a gift of his house situated 
in the Kaira district to the asseszsee. The assessee had permitted the father to con- 
tinue to stay in the house as the father had no house to stay in and as there was 
no likelihood of his returning to India. The asseasee came to India on September 3, 
1948, and stayed in this house upto December 31, 1946. The asseasee’s wife who had 
preceded him also lived in the house with her children between April 17, 1946, and 
February 14, 1947. On these facts the Income-tax Department contended that for the 
amseesmnent year 1947-48 the assessee was a resident. On the question whether on 
the facts of the case it could be said that the assessee maintained or had maintained 
for him a dwelling place in the taxable territories within the meaning of s. 4A(a)(il)’ 
of the Indian Income-tax Act, 1922:— 

Held, that the house in Kaira was a dwelling house ‘of the father of the assessee, 
that it was not established by the Department that that house was maintained for 
the assesses as a dwelling house or that the asseasee himself had maintained it as a 
dwelling house, and 

that. therefore; the cise of tie daca did ioe fall amde ns QAO) of the Act. 
Zackariah Sahib v. Commr. of Inc.-Tazx,; Pickles v. Foulsham" and Loewenstein v. 
De Salis, referred to. 


One Fulabhai (assessee), who had gone to Kast Africa in 1931, returned to 
India on September 8, 1946. The assessee left India on December 31, 1946. 
The asseasce’s wife who had preceded him landed in Bombay with her children 
on April 17, 1946. She left for Hast Africa on February 14, 1947. During the 
time the assesses and his family were in India they lived in Mohamadpura in 
the Kaira District, m a house which was gifted in 1942 to the assessee by his 
father. The father of the assessee had continued to live in the house even after 
he had gifted it to the asseases. In the year of account 1946-47 a sum of Rs. 
50,000 was received by the assessee from East Africa in October 1946. The In- 
come-tax officer assessing the assessee for the assessment year 1947-48 held that 
the assesses was resident and not ordinary resident within the meaning of s. 
4A (a) (4+) of the Indian Income-tax Act, 1922, and brought to tax the remittance 
of Rs. 50,000. On appeal by the assesses the Appellate Assistant Commissioner 
diamissed the appeal. The Appellate Tribunal allowed the appeal of the assesses, 
observing in its order as follows :— 


tion specialty in a state of efficiency or validity’. We all know about the maintenance 


of good repair. If a person has maintained for him a e place same one has to 
spend a certain sum of money to keep the dwelling place in repair for the beneftt af the 
assossee. All that we know is that the father was living in the house which he gifted 
to the assessee. The amdìsee’s family also lived'in the house for some time and it 
appears that the assessee sent same money to the family for its maintenance or for 
household expenses. This fact does not and cannot mean that the assessee was main- 
taining the house which was gifted to him by his father or that the house was being 
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The following question of law was referred to the High Court :— 
“Whether the assessee maintained or had maintained for him a dwelling place in the 
taxable territories for a period of 182 days in the relevant year of account viz. financial 
year 146-47?” 


The reference was heard. 


M. P. Aman, Advocate General, with Œ. N. Jost, for the applicant. 
N. A. Patkinvala, with F. N. Kaka for the respondent. 


CHaaua C. J. On a very few and short facts a very interesting question 
arises for our decision on this reference. The agsesseo went to East Africa in 
1931. He had his father and brothers living in Mohamadpura in the Kaira 
District. The father was possessed of immovable properties and in 1942 he 
made a gift of four of his houses to each one of his four sons including the as- 
peasee ; and the evidence on the record shows that, as the father had no house 
left to stay in and as there was no likelihood of the asseasce coming to India as 
he had his business in Africa to look after, he permitted the father to continue 
to stay in the house which had been gifted to him. The assessee’s wife came 
to India with her four children on April 17, 1946, and she lived in this house 
which was gifted to her husband and in which her father-in-law was staying. 
She lived in India up to February 14, 1947, and in the meanwhile one of her 
sons got married on May 28, 1946. The assessee himself came to India on 
September 3, 1946, and stayed in this house up to December 31, 1946. On these 
facta the taxing department contended that for the assessment year 1947-48 
the assessee was a resident; and the question that falls for our determination 
is Whether the case of the asseasee falls under s. 4A(a) (t). 

Now, s. 4A deals with residence in the taxable territories and it lays down 
various tests.of residence; and the test with which we are concerned is the test 
set out in subcl. (a) (44), namely, 

“maintains or has maintained for him a dwelling place in the taxable territories for 
a period or periods amounting in all to one hundred and eighty-two days or more in that 
year, and is in the taxable territories for any time in that year;” 
Therefore, in order that this test should be satisfied, two conditions must be 
complied with: (1) there must be a dwelling place maintained in the taxable 
territories either by the assessee himself or by someone else for him; and (2) 
the asseasee must live in the taxable territories for any time, the limit of timo 
in the latter case not being specified. In the case of the dwelling place it must 
be maintained for a period of 182 days or more. The question that we havo 
to consider is whether on the facts just mentioned it could be said that the as- 
sessee maintained or had maintained for him a dwelling place in the taxable 
territories for the requisite period. Lf the house which was gifted to the as- 
geasee, and in which his father stayed and in which for a short period he himself 
stayed in 1946 and also for a alightly longer period his wife and children 
stayed, can be considered to bé a dwelling house maintained by him or main- 
tained for him, then no difficulty arises with regard to the period in this case, 
because undoubtedly that dwelling place was there for the whole of the ac- 
counting period. 

When we look at the language used by the Legislature, it is clear that what 
is sought to be emphasized is that there must be not only a residence or a 
house for the agsessec in the taxable territories, but there must be a home. 
The connotation of a dwelling place is undoubtedly djfferent from a mere re- 
sidence or a mere house in which one finds oneself for a temporary or short 
period. A dwelling place connotes a sense of permanency, a sense of attach- 
‘ment, a sense of surroundings, which would permit a person to say that this 
house is his home. Undoubtedly a man may have more than onc home: he 
“may have a home at different places; but wjth regard to each one of these he 
must be able to say that it is something more than a mere house or a mere 
residence. Now it will be noticed that the Legislature also requires that it is 
the assesseo himself who must maintain a dwelling place in the taxable terri- 
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tories, or if he does not maintain it, someone must maintain it for him. There- 
fore, it is clear that it is not sufficient in order to satisfy this test that there is 
a dwelling place in the taxable territories in which the assessee goes and lives. 
What is necessary and what is essential is that the dwelling place must be 
maintained for him. In other words, there must be a house or a building or 
a part of the building which must be set apart and made available for him, 
in which he could live if he go desired as a home. There must also be in him 
a right to live in such a dwelling place maintained for him, because without 
that right it could not be said that he has either maintained a dwelling place 
or a dwelling place has been maintained for him. The right need not be a 
proprietary right; it need not be a right in any particular property; but the 
right may be the right of a licensee to live in a place so long as the licence is 
not revoked. Now, it will be noticed that from this point of view the owner- 
ship of the house is immaterial. Just look at it from different points of view. 
The owner of a house may not maintain it as his dwelling place: he may Jet 
it out; he may give it to a licensee; he may lock it up; he may keep it in a state 
of disrepair so that it would not be possible for him to reside there. On tho 
other hand, he may maintain a house as a dwelling place of which he is not the 
owner: he may rent it; he may take a room in a friend’s house, furnish it, 
spend money on it and keep it as his dwelling place. On the other hand, even 
though he may be the owner of a house, someone else may maintain it for him 
as a dwelling place; and also a dwelling place may be maintained for him by 
someone else of which he is not the owner. Therefore, the vital fact to deter- 
mine, in order to decide whether a case falls under s. 4A(a) (st) or not, is not 
the ownership of the property, but the right of the assessee to reside in a build- 
ing which is ready and fit for his occupation and which is intended to be used 
by him as his home. The building or a portion of the building must be availa- 
ble to him and must be at his disposal and he must be in a position to go and 
oecupy it without the permission or leave of any one. If that be the true view 
of the section in question, can it be said that the assessee maintained this house 
in Kaira or that his father maintained it for him as a dwelling place? As soon 
as the house was gifted to him, the son allowed the father to remain in that 
house. There is no suggestion that he made any preparation for setting aside 
any part of that house to be used as his dwelling place in the event of his ever 
going to India. As far as the father is concerned, he used the house as his 
own dwelling house. But again there is nothing on the record to show that he 
maintained that dwelling house, not only for himself, but for his son. There is 
no suggestion that consciously the father set apart and made available for 
the son any part of this dwelling house. 

The Advocate General has strongly emphasized two factors in this case. 
The first is that the honse belonged to the son. As we have already pointed 
out, the fact that the son was the owner of the house does not lead to the in- 
ference that he necessarily maintained that house as his dwelling place. The 
other factor that the Advocate General has emphasized is that both the assessee 
and his wife and children resided in the house with the father. Now mere resi- 
dence by itself is not sufficient for the purpose of drawing the inference that 
the residence was in a dwelling house maintained for the assessee: the residence 
may be as a guest; as a casual visitor, as a licensee. What we require is that, 
when the assessee and his family lived with the aggessee’s father, they were 
living in a dwelling house mamtained for him; or, in other words, the son was 
not merely living in hig own house, but he was living in his home. 

Our attention was drawn to an Indian decision and two English decisions on 
this question. First turning to the Indian decision, which is a judgment of the 
Madras High Court in Zackartah Sahib v. Commr. of Inc.-Taz', the facta there 
were that the agsessee was a Muslim merchant who carried on business in Ceylon 
and resided there. His parents Jived in British India, as it then was, in a 
house owned by his mother. The assessee’s wife also lived in British India 
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sometimes with his parents and sometimes with her parents. The assessee was 
remitting monies now and then to his parents for their maintenance and he 
visited British India during the year of account and stayed in his mother’s 
house with his parents. The Appellate Tribunal held that the assegsee was 
resident and this decision was reversed by the High Court of Madras; and what 
the Court held was that the expression ‘‘maintains a dwelling place’’ connotes 
the idea that the assesses owns or has taken on rent or on a mortgage with 
possession a dwelling house which he can legally and as of right occupy if he is 
so minded, and the expression ‘‘has maintained for him a dwelling place’’ 
would cover a case where the assessee has a right to occupy or live in a dwal- 
ling place though the expenses of maintaining the dwelling place are not met 
by him in whole or in part. Now, if the right to occupy referred to by the 
Madras High Court means a proprietary right in the property in question, 
they, with respect, we find it difficult to accept the reasoning of this judgment. 
But if the right to occupy means not necessarily a proprietary right, but a 
right which may even be the right of a licensee, and if what the Madras High 
Court seeks to emphasize by this expression is that a particular pramises must 
be available to the assessee and at his disposal without the permission of any 
person, then, with respect, we agree with the decision. The Advocate General 
has sought to distinguish this case by saying that in this case the house in which 
the asseasee lived was the house of his mother and not of himself. But whether 
it was the house of the assesses or of the mother, the ratio of the decision is 
that that house was not maintained as a dwelling place of the assessee in British 
India and that that house was maintained for the parents of the assesses. 

Then there are two Hnglish decisions—both of Mr. Justice Rowlatt—which 
are rather significant. First is Prokles v. Foulsham’ and the judgment of the 
learned Judge is at p. 275. Now it is worth remembering that there is no 
statutory provision in England with regard to residence as we have in our tax- 
ing statute, and therefore what the Hnglish Courts are called upon to decide 
is whether on general principles certain conduct or certain set of facts consti- 
tutes residence for the purpose of payment of income-tax. At p. 275 the learn- 
ed Judge says :— 

“...A man, I suppose, may keep a house for his wife and come there merely as a 
visttor; (or a rather extreme case) he may keep a house for his mother, and, when he 
can get away, always go there to see her; but it may be that it is his mother’s house, 
even if he is paying for it, and he Js going there as a visitor. He keepe the house for his 
wife and children; it may be that he is goling there as going home; tt may be that that 
ig the centre really of his life, that he keeps many belongings there, and so on, and his 
time in Africa is really, in truth, a period of enforced absence from what is truly his 
residence. Now it may be one, or tt may be the other.” 


Therefore, the test which the learned Judge laid down was that, when you go 
to a house you are really gomg home, then you are going to a dwelling house 
whether maintained by you or by someone else, and a house may be your home 
whether it belongs to you or belongs to someone else. 

The other case is Loewenstein v. De Salis.© In that case the assessse was a 
Belgian subject who had a residence in Brussels, visited the United Kingdom 
each year, and occupied a hunting box belonging to a company of which he was 
a director and in whieh he held over 90 per cent. of the shares. Ha 
could, without obtaining formal permission, use the hunting box at any time 
when in the United Kingdom. On these facts Mr. Justice Rowlatt held that, 
since the hunting box was de facto available for the asseasce’s occupation when- 
ever he came to that country, notwithstanding that he was neither the owner 
nor the lessee of the property, he was chargeable to income-tax as a person resid- 
ing in the United Kingdom. Now it would be noticed that this hunting box 
was set apart and made available to the assessee as his dwelling-place, and al- 
though he had no proprietary right in that hunting box, he had the right con- 
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ferred upon him to occupy it as his dwelling place whenever he liked. At p. 
437 the learned Judge says :— 


“...when you are considering a question like residence, you ate considering just a 
bundle of actual facts, and it seems to me that in a case like this you can quite. well say 
that here this man had this house at his disposal, with everything in it or for his conve- 
nience, kept going all the year round, although he only wanted tt for a short tme. Luckily, 
he was in relation with a Company who were the owners of it, and he could do that with- 
out owning it. It is an accident. It might have been that he could do that with a relation, 
or a friend, or a philanthropist, or anybody; but in fact there was this house for him; 
end a lease would not put him in any better position so far as having the house and the 
availability of it, and the power of coming to it were concerned,...” 

In our opinion, therefore, on the facts of this case the house in Kaira was a 
dwelling house of the father of the assegsee and it has not been established by 
the taxing department that that house was maintained for the assessee as a 
dwelling house nor has it bean established that the assessee himself maintained 
it as a dwelling house. 


We must, therefore, answer the question submitted to-us in the negative. 
Commissioner to pay the costs. 


Solicitor for the applicant: N. K. Petsgara. 
Solicitors for the respondent: Mantal Kher Ambalal & Co. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


RAO SAHEB ROWJI SOJPAL v. THE COMMISSIONER OF INCOME- 
TAX, BOMBAY CITY IO, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Sec. 12B(1) Second proviso—Certain property on 
partition in 1932 coming to share of assessee and forming part of jotnt family pro- 
perty of Hindu family consisting of assessee and his sone—Same property coming to 
share of assessee on partition in 1944 between assessee and sons—Assessee selling 
property in 1947 and making capital gain—Whether assessee entitled to exemption 
under second proviso to s. 12B(1) as being in possession of property for seven years 
prior to sale—Possession contemplated by proviso whether juridical possession or 
actual possession—Construction of statute—-Whether permissible to construe a sec- 
tion in Hght of difficultles created by a particular construction of the section. 

In 1982 a partition was effected between the assessee and his brothers who formed 
a joint Hindu family and certain property came to the share of the assessee on that 
partition. At the date of the partition the assessee had sons and, therefore, on the 
partition taking place the property became joint family property as between the 
assessee and his sons. In 1944 there was a partition between the assessee and his 
sons and on that partition that property again came to the share of the assessee. In 
1947 the amsessee sold the property and made a capital gain of Rs. 97,251. On the 
Department seeking to bring this capital gain to tax, the assessee contended that 
the sum of Rs. 97,251 was exempt from “capital gains” by virtue of the second pro- 
viso to s. 12B(1) of the Indian Income-tax Act, 1922, inasmuch as during the period 
from 1932 to 1944 when the joint family was the owner of the property, he was in 
possession of the property and, therefore, he was in possession with regard to the 
remaining prior perlod of fdur years which was nece&sary to make up the seven 
years prescribed by the proviso:— 

Held, that the possession contemplated in the second proviso to s. 12B(1) of the 
Act is a juridical possession and not actual possession, and 

that as the juridical possession of the property was not with the assessee, but with 
the assessee along with his sons who were the co-parceners and who constituted the 
joint and undivided family at the material time, the case of the amessee did not fall 
within the second proviso to s. 12B(1). 

It is a mistake to attempt to gather the intention of the Legislature or to construe 
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a section by considering what difficulties will arise if a particular construction was 
given to this section. If two views are possible and two constructions are possibile, 
it is better to lean in favour of that construction which would lead to the least 
amount of difficulty and which would be most favourable to the assessee. But if 
the construction is clear, then it is for the Legislature to amend the law so as io 
avoid hardships being caused to certain type of assessees. 


ONE Rao Saheb Rowji Sojpal (assessee) was a member of a Hindu undivided 
family consisting of himself and his two younger brothers. On April 19, 1982, 
a partition took place between the assessee and his brothers and certain pr operty 
situate at Sewri Road, Bombay, fell to the share of the asseasee. The assessee, 
lhis two sons and his wife who constituted a joint family separated on June 9, 
1944, and the aforesaid property again fell to the share of the assegsee. On 
August 22, 1947, tho assesses sold this property at a profit of Rs. 97,251 and this 
amdunt was subjected to tax as ‘‘Cépital gains’’ under s. 12B of the Indian 
Income-tax Act, 1922. The assessee contended that the amount was not taxable 
in his hands and was exempt under the second proviso to s. 12B(1) of the Act. 
The Appellate Tribunal disallowed the claim observing in its order as follows :— 

“The Legislature bas advisedly used the word ‘parent in contradistinction to 
‘family’. ‘Parent’ obviously means father or mother. If it was the intention of the 
Legislature that the possession of the property by the Hindu undivided family for more 
than seven years would suffice, there was nothing to prevent ft from saying so. That 
such was never its intention is made abundantly clear by its enacting the third proviso 
where the transfer of capital assets by reason of the total or partial partition of the Hindu 
undivided family was not for the purpose of this section to be treated as the sale, ex- 
change or transfer of a capital asset. Sub-section (3) further makes it clear that the. 
subsequent sale by the assessee of property received on partition is subject to capital 
gains tax and it lays down how the cost thereof to the assessee is to be determined. The 
possession of the property was that of the Hindu undivided family no doubt through its 
karta, not in his individual capacity but in his capactty as the manager of the family. It 
is a well established concept of Hindu law that ‘no coparcener is entitled to any special 
interest in the coparcenary property nor is he entitled to exclusive possession of any part 
of the property’. As observed by their Lordships of the Privy Council, ‘there is commu- 
nity of interest and unity of possession between all the members of the family’ (Mulla’s 
Hindu Law, 11th Edition, Section 235). It has also been laid down by the Bombay High 
Court in Commissioner of Income-tax, Bombay City II v. Pratapsingh Karsondas, Bom- 
bay, in L T. Ref. No. 39 of 1954 dated February 16, 1955, ‘that the expression’ possessed 
by the assessee ‘used in the second proviso contemplates legal or juridical possession.’ 
The legal or juridical possession in this case was that of Hindu undivided family and 
the assessee only became the legal owner thereof on the partition of the family on June 9, 
1944, when this property fell to his share. Till the partition took place no member of 
the family could have predicated what his share in the joint family property was. The 
assessee having sold the same on August 22, 1947, which is less than the period of seven 
years provided for in the second proviso, the profit therefrom has rightly been brought 
to tax under s. 12B of the Act.” 

The following question of law was referred to the High Court :— 

“Whether, on the facts and in the circumstances of the case, the sum of Rs. 97,251 in 
the hands of the assessee is exempt from “capital gains” by virtue of the second proviso 
to sub-section (1) of section J2B of the Income-tax Act?” 


N. A. Palkiivala, with Miss N. F. Damanta, for the ‘applicant. 
M. P. Amin, Advocate General, with G. N. Joshi, forethe respondent. 


CHacta C. J. This is one of those cases which goes to show that the Legis- 
lature in enacting a taxing statute does not—possibly cannot—take into con- 
sideration all eventualities and all contingencies. The asseasee was joint with 
his brothers prior to 1932. On April 19, 1932, there was a partition and the pro- 
perty in question came to his share on that partition. At the date of the parti- 
tion the assessee had sons and therefore on the partition taking place the pro- 
perty became joint family property as between the assessee and his sons. There 
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was a partition between the assessee and his sons on June 9, 1944, and on that 
partition again the property came to the share of the assessee. On August 22, | 
1947, the assesses sold the property and made admittedly a capital gain of Rs. 
97,251. The department seeks to bring this capital gain to tax. 

It is not disputed by the assessee that he is liable to pay the tax, unless his 
case falls within the second proviso to subs. (1) of s. 12B; and that proviso 
runs as follows :— 

“Provided further that the tax shall not be peyable by an assessee in respect of any 

profits or gains arising from the sale, exchange or transfers of a capital asset, being pro- 
perty the income of which is chargeable under section 9 and which has been possessed 
by the assesses or a parent of his for not leas than seven years before the date on which 
the sale, exchange or transfer took placs;...” : 
Therefore, in order to attract the application of this proviso, the assessee must 
establish, first, that the capital asset is a property which is chargeable upder 
s. 9, and, secondly, that he or-his parent has been in possession of the property 
for not less than seven years. Now the first condition is satisfied because this 
is a property which is chargeable under s. 9. The difficulty in the way of the 
assessee is to establish that he or his parent was in possession of this property 
for not less than seven years before the date of the sale. Now undoubtedly 
on the partition taking place between him and his sons, the assessee was in 
posession of this property and he continued to be in possession till August 22, 
1947. But the question is whether it could be said that he was in possession 
with regard to the remaining prior period which is necessary to make up the 
seven years prescribed by this proviso. Now during that remaining period 
the property belonged to the undivided Hindu family consisting of the assesseo 
and his sons, and the narrow question that arises for our consideration is 
whether it could be said that the assessee was in possession of this property when 
he was not the sole owner or exclusive owner of this property and the property 
belonged to the joint family. 

Now it is well settled law as to the rights of coparceners in a joint Hindu 
family that it cannot be predicated of any property of any joint Hindu family 
that a particular share in it belongs to a particular coparcener. Hindu law 
recognises both community of interest and unity of possession in the Joint 
family properties between all the members of the family. In other words, all 
coparceners are owners of the property and all coparceners are entitled to 
posseasion of the property. Could it, therefore, be said that during this period, 
when the joint family was the owner of this property, the assessee was in 
possession of it? It is clear that the expression ‘‘possessed by the 
asseasee’’ used in the second proviso means ‘‘possessed juridically’’. The 
possession contemplated is a juridical possession and not actual possession. 
The juridical possession of this property was not with the asseasee, but with 
the assesses along with his sons who were the coparceners and who constituted! 
the joint and undivided Hindu family at the material time. Now Mr. Palkhi- 
vala’s argument is that there is no warrant for reading into this section the 
qualification that the possession contemplated by this section is an exclusive 
possession. Mr. Palkhivala says that his client was in possession of this pro- 
perty even though he may have been in possession jointly with others. Now 
it would not be correct to say that a person owns a property or is in possession 
of a property unless the ownership or the possession was exclusive. If the 
ownership or possession was not exclusive, then the ownership or possession 
would have to be qualified or limited by appropriate words. In not so quall- 
fying or limiting the expression ‘‘posseasion’’ it is clear that the Legislature 
contemplated the exclusive possession on the part of the asseasee or his parent. 
Mr. Palkhivala drew our attention to the provision of Hindu law where a co- 
parcenary is constituted by a father and his sons, and he emphasized the fact 
that in the case of such a copartenary the father is entitled to possession of 
the property. It is perfectly true that, when you have a father constituting a 
joint family with bis sons, he has a right to be in possession of joint family, 


448 THH BOMBAY LAW REPORTER. [VOL. Ae SA 


property and exclude the possession of the sons and the sons cannot have any 
. grievance against any such exclusion so long as the joint family continues. 
But the possession here is not juridical, but actual possession. Although the 
father may be in actual possession, the juridical possession is still with the 
father and the sons Jointly: it is not solely with the father. If we are right 
in the view that we take—and that aspect of the case is not challenged by 
' Mr.’ Palkhivala—that the possession that we are dealing with here is juridical 
and not actual possession, then we fail to see what difference it would make to 
this argument if the father is in actual possession, but not in juridical pos- 
session, of the whole of the property. 

Mr. Palkhivala has drawn our attention to the difficulties and anomalies 
that might be created by our placing this construction on the section when a 
question arises as to tenants-in-common or joint tenants. It is unnecessary to 
decide more than what actually arises for our decision on this reference. Wea 
realise the hardship of the assessee in this case where he is the owner of this 
property and had rights of ownership in this property for a very long time 
even longer than the seven years required by the proviso. But it is a mistake 
to attempt to gather the intention of the Legislature or to construe a section 
by considering what difficulties will arise if a particular construction was 
given to this section. Undoubtedly if two views are possible and two construct- 
ions are possible, it is better to lean in favour of that construction which 
would lead to the least amount of difficulty and which would be most favour- 
able to the asseasee. But if the construction is clear, then it is for the Legis- 
lature to amend the law so as to avoid hardships being caused to a certain type 
of aaseasees. 

Mr. Palkhivala says, that he does not want to give up the contention that 
was put forward before the Tribunal that a Hindu undivided family would 
fall in the category of ‘‘a parent’’ referred to in the proviso. How the sons 
of the assesses who were joint with him can become a parent under the pro- 
viso it is rather difficult for us to understand, and however much we may like 
to stretch the language of a proviso in favour of an assesses, we- cannot con- 
vert sons into. parents. 

We, therefore, agree with the view taken by the Tribunal that the case of 
the assesses does not fall within the second proviso to s. 12B(1). We must 
answer the question submitted to us in the negative. Assessee to pay the costs. 

Solicitors for the applicant: Rustomp & Ginwala. 

Solicitor for the respondent: N. K. Pettgara. 
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Before Mr. Justice Vyas and Mr. Justice Palntikar. 


STATE OF BOMBAY v. SARDAR SARDUL SINGH KIRPALSINGH 
CAVEKSHAR.* 

Indian Evidence Act (I of 1872), Sec. 10—Criminal Procedure Code (Act V of 1878), Sec. 343— 
| -Hvidence of consptrator’s conduct subsequent to commission of offence of conspiracy admissible for 
what purposes— Whether such conduct relevant for proving tdentity of his co-conspiratora—Cone- 
ptrator dying before trial—Whether such consptrator’s subsequeni conduct admissible to show 
‘that there mas conspiracy and deceased was a member of ti—Prosecution wiinesses— Witnesses 
prosecution ts not bound to eaamine— Whether in recording accused’s siatement under 8. 342, 
Criminal Procedure Code, necessary to put io kim all probabilities and inferences arising 
from evidence—Emplanation offered by accused for particular ctreumstance for which none 
offered by prosecution—Whether accused's explanation to be accepted in absence of his being 
asked about ti when recording his statemeni under s. 342—Summing up, what constitutes— 

Omission io stalie in summing up what ts obvious whether amounis to non-direction. 

The evidence of a conspirator’s subsequent conduct, that is, conduct subsequent to the 
commission of the offence of conspiracy, is admissible to show that he himself was a cons- 
pirator. For the purpose of proving the identity of others, who might have been con- 
cerned along with himself in the conspiracy, his subsequent conduct would not be relevant. 
That identity (identity of his co-conspirators) must be proved by independent evidence. 
But, for showing the existence of a conspiracy and showing that he himself was a conspi- 
rator in that conspiracy, his subsequent conduct is relevant and the evidence about it is 
admissible under s. 10 of the Indian Evidence Act, 1872. 

Mirza Akbar v. Emperor!, explained. 

If a conspiracy consists of only two persons and if one of the conspirators dies before 
the trial, his conduct, even if tt be the conduct after the conspiracy was carried out, would 
be admissible under s. 10 of the Indian Evidence Act, 1872, to show that there was a 
conspiracy and that he was a member of that conspiracy. 

Rev v. George Scott and Edward Hems’ and Beschey v. Regern?, followed. 

The prosecution is bound to examine such witnesses whose evidence is essential for the 
unfolding of its case. Evidence necessary for the unfolding of the prosecution story is 
the evidence without which the essential elements of the prosecution case would not be 
unfolded at all and there would be left a lacuna or incompleteness tn the story itself. Such 
evidence the prosecution is bound to lead, and ff it is not led, it would be a serious infir- 
mity in the prosecution case. 

It is not necessary that aR natural probabilities and all reasonable inferences, such as 
might arise from the evidence, must be exhausted and put to an accused person while 
recording his statement under s. 842 of the Criminal Procedure Code, 1898. 

Where the prosecution has no explanation to offer for a particular circumstance and 
where the accused’s explanation is the only explanation on the record and he has not been 
asked about it under s. 842 of the Criminal Procedure Code, 1808, the accused’s explanation 
should be accepted, even though not proved to be true, if it appears to be a reasonable 
explanation or if the jury, in the circumstances of the case, considers it possible of accept- 
tance. But, ifthe jury, in the face of the evidence before it and in view of the circumstances 
arising out of that evidence, considers that it is nota reasonable explanation nor is it possible 

^ to accept it, it is not bound to accept tt. 

When a Judge sums up a case, he must state the facts of the prosecution story and the 
version of the defence if any. He must explain the relevant law. He must invite the 
jury’s attention to the evidencesled by the prosecution in sapport of the facts contended 
by it and to the attack made by the defence upon that evidence. If the accused has led 
any evidence, the Judge must draw the jury’s attention to tt. The expression “summing 
up ” signifies conciseness, clarity and brevity without sacrificing what is essential for the 
understanding of the prosecution case and the defence case and forthe appreciation, correla-* 
tion and interpretation of evidence. A Judge is not guilty of a non-direction if he does 
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not tell the jury on every occasion, while dealing with the evidence on every fact, that 
they must ses what nobody can fail to see. A discrimination must be made betwecn omis- 
sion to state what is essential, fundamental and required for the correct guidance of the 
jury and omission to state what is obvious and cannot fail to be noticed. 


Ta prosecution case was that between December 1, 1948, and January 31, 1949, 
there was a conspiracy between accused Nos. 1 to 5, two more persons Lala Shan- 
karlal and Saub Doshi, since deceased, and one Ramsharan Mahajan, 
whose trial was separated. The object of the conspiracy was to purchase the oontrol- 
ing blook of shares (63,000 shares) of the ae General Ingurance Co. The pur- 
chase of the above-mentioned shares was to be done for the Tropical Insurance Co., 
Delhi, of which Lala Shankarlal was the Managing Director ; but the purchase was 
to be made not with the funds of the Tropical Insurance Co. It was to be made with 
the funds of the Jupiter General Insurance Co. It was done in this way: Certain 
seotirities which were held by the Jupiter General Insurance Co. were sold FERE 
a broker and certain others were pledged with the Punjab National Bank and the 
proceeds of the sale and the pledge were credited to the acoount of the Jupiter General 
Insurance Co. ‘Thereafter, the Jupiter monies (Re. 27 lakhs and odd) were trans- 
ferred to the credit of the account of the Tropical Insurance Co. in Bombay. Those 
monies plus the existing balance to the credit of the Tropical Insurance Co. came to 
Rs. 28 lakhs and odd. That amount was transferred by the Tropical Insurance Co. 
through the Punjab National Bank to the Bank of India and ultimately went into 
the hands of Tulsiprasad Khaitan who had agreed on his behalf and on behalf of 
his Kip e sell the controlling block of shares of the Jupiter General Insurance Co. 
to pical Insurance Oo. for Re. 28 lakhs and odd. As the purohase of the 
Jupiter shares for the Tropical Insurance Co. with the help of the Jupiter monies 
was to be concealed, a scheme was devised by the conspirators to make it appear 
that the Jupiter funds were spent for other purposes. the minute book of the 
Jupiter General Insurance Co., it was made to appear that a loan of Ra. 25 lakhs and 
odd was applied for by Sardar Shardulaingh Kirpalsingh Caveeshar (accused No. 5) 
and was sanctioned. It was also made to appear that Rs. 2 lakhs and odd were 
spent on purchasing the properties supposedly belonging to the Delhi Swadeshi 
Co-operative Stores. As the bogus loan to acoused No. 6 was to be made to appear 
as though it was repaid by accused No. 5, four transactions were created in the records 
ot the Jupiter General Insurance Co. and those were: (1) A loan of Ra. 5,00,000 
to one Raghavji of Cutch ; (2) A loan of Rs. 5,00,000 to Misridevi, wife of Lala 
Shankarlal; (3) Freeh loan of Re. 5,30,000 to accused No. 5; and (4) Purchase 
of 54,000 shares of the Tropical Insurance Co. for Re. 14 lakhs. The prosecution 
case was that all the above-mentioned dealings were bogus dealings. It was made ta 
appear that part of the monies, which were used for advancing loans to Raghavji 
and Misridevi, came from acoused No.5. A show was also made that Ra. 14 lakhs for 
the purchase of the shares of the Tropical Insurance Co. also came from accused 
No. 5. In this way, it was made to appear as though Ras. 19 lakhs and odd, out of 
the original loan of Re. 25 lakhs and odd, was repaid by accused No. 5. As to the 
balanos of Re. 6,10,650, it was made to appear that a fresh loan of Re. 5,30,000 was 
advanoed to accused No. 5. An entry was also made showing the payment of the 
balanoe of Re. 80,650 by accused No. 5 to the Tropical Insurance Co. which, it was 
made to appear, was to hold that amount for the Jupiter General Insurance Co. 
As it was made to appear that the Tropical Insurance Co. had got monies through 
accused No. 5 to whom tke monies were advanced by the Jupiter General Insurance 
Co., a show was made in the records (minute book) of the Tropical Insurance Co. as 
though it had taken a loan of Re. 25 lakhs and odd from,acoused No. 5. That loan 
had ostensibly to be paid off to accused No.5 and it was made to appear by 4 receipt 
as though it was paid off to acoused No. 5. The Jupiter monies whioh on paper had 
Sane out to vji and Misridevi had to be shown as having oome back to the 

upiter General Insurance Co. It was also to be made to ap that the Jupiter 
General Insurance Co. had realised Re. 14 lakhg by the sale of the Tropical Insurance 
Co’s shares ; but the Jupiter bad no monies to put up such a show. So the monies 
were brought in from the Empire of India Life eS Co. The prosecution case 
was that the above was the chain of facta which constituted the conspiracy and the 
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accused were inter alia charged with having committed an offence punishable under 
a. 120-B read with s. 409 of the Indian Penal Code. 

The Additional Sessions Judge convicted accused Nos. 1 and 2 of an offence under 
6. 120-B read with s. 409 of the Indian Penal Code and also of an offence under s. 409 
of the Code. Aoansed Nos. 4 and 5 were convicted of an offence under s. 120-B read 
with 8. 409 of the Code and also of an offenoe under s. 409 read with s. 109 of the 
Code. Acoused Nos. 1 and 2 were ordered to suffer five year’s rigorous imprison- 
ment and to pay a fine of Rs. 10,000 or in default 18 months’ further rigorous 
Imprisonment. Acoused Nos. 4 and 5 were sentenoed to suffer three years’ rigorous 
imprisonment and to pay a fine of Re. 5,000 or in default to suffer 12 months’ 
further rigorous imprisonment. Accused No. 8 was acquitted. 

The acoused filed separate appeals to the High Court. The four appeals were 


heard together. 


A. S. R. Char, with I. S. Monga, for the appellant-acoused. 
Karl J. Khandalawola, for H. M. Choksi, r p E Pleader, for the State of 
Bombay. i 


Vyas J. [His Lordship after setting out the prosecution oase and the various 
defenoes taken by the acoused, proceeded :} As the convictions of acoused Nos. 2 
and 5 were based upon the acceptance of the unanimous verdict of the jury and as the 
convictions of accused No. 1 and accused No. 4 were based upon the acceptance of 
the majority verdict of 8 against 1 and 6 against 8 respectively, it would not be o 
to this Court to go behind the verdiot unless thea ta’ learned advocate Mr. 
Chari was able to satisfy us that the learned Judge’s to the jury suffered from 
misdirections or nondirections amounting to misdireotions. In this connection, 
the first submission which Mr. Chari strenuously pressed before us was that a conti- 
derable bulk cf evidenoe relating to the conduct of Lala Shankarlal after the oons- 
pinoy Nee carried out was wholly inadmissible and yet it was allowed to be led. 

. Chari did not dispute the legal position that the evidence of Lala Shankarlal’s 
conduct during the course of the conspiracy was admissible against the acoused, but 
he sontanded that the evidence regarding the words spoken, aots done, letters written, 
oheques drawn, transfers of shares made and several other things done by Lala 
Shankarlal after the object of the conspiracy was achieved was not admissible against 
the accused. According to Mr. Chari, whatever negotiations Lala Shankarlal might 
have carried on in the i: 1950 for purchasing the controlling block of shares of the 
Empire of India Life oe Company or whatever his conduct might have been 
in the matter of the repayments of what are known in this case as the Raghavji 
loan, the Misridevi loan and the so-called “‘ fresh loan ” to accused No. 5 and in the 
matter of the purchase and sale of the Tropical Insurance Company’s shares by the 
Jupiter General Insurance Oompany, all that could be no legal evidence agianst the 
accused. Mr. Ohari took us through the various hs of the learned Judge’s 

to the jury, wherein the learned Judge Sean E dealt with the evidence 
about what Lala Shankarlal had done or said after January 31, 1949 (the period 
specified in the charges against the accused did not extend beyond January 31, 
1949), and contended that all that evidence being inadmissible against the acoused, 
the oharge to the jury was vitiated as the mind of the jury was prejudiced by the 
consideration of what the jury was not entitled under the law to know and consider. 

Having thus formulated his first objection to the learned Judge’s to the 
jary, Mr. Chari proceeded to imvite our attention to the several paragraphs in the 
earned Judge’s where the learned Judge referred to the evidenoe regarding 
the conduct of Lala lal afier the object of the conspiracy was achieved, Le. 
after the amount of Ra. 28,15,650 alleged to have oome out of the funds of the Jupiter 
Company was paid on January 20, 1949, to I Khaitan for purchasing the 
controlling blook of shares of the Jupiter Insurance Company. Mr. j 
invited our attention to several observations made by the learned Judge in his 


to the jury... 
ar Lordship after setting out these observations, proceeded :] 
Now, Mr. Chari’s objection to all these observations and similar observations, which 
the learned Judge made in his charge to the jury, in regard to what Lala Shankarlal 
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did or ssid after January 31, 1949, by or before whioh date the offence which was to 
be committed in pursuance of the conspiracy had already been committed, is two- 
fold : 

(1) The learned Judge did not tell the jury that the conduct of Lala Shankarlal 
after the conspiracy was carried out was not admissible against the accused. This 
prejudiced the oase of the accused. It made the jury decide the case against the 

.accused upon material which they were not entitled to take into consideration as 
against them. In other words, says Mr. Chari, the failure on the part of the learned 
Judge to caution the jury in respect of the evidence which was not admissible against 
the acoused made it impossible for the jury to give a rational consideration to the 
defenoe of the ace 

(2) If Lala Shankarlal had been alive during the trial of the case and if he had 
been tried upon a charge of conspiracy to commit this offence, the evidence of his 
subsequent conduct, that is conduct after the offence had been committed in pursu- 
anoe of the conspiracy, would have been admissible as against himself. But as Lala 
Shankarlal was dead before the trial of the case commenced, the vast bulk of evidence 
about his acts, words, writings subsequent to the commission. of the offence was not 
admissible against anybody in this cage and it should not have been led by the prose- 
cution. Lala Shankarlal himself, the alleged er of the words or the allegod 
doer of the acts, was not on trial and, therefore, what he did or said after the conspiracy 
was carried out was no evidence against anybody. That being so, says Mr. Chari, 
the whole bulk of evidence as to what Lala arlal did or said after January 31, 
1949, i.e. after the expiration of the period specified in the charge against the 
accused, was inadmissible. This inadmissible evidence confused the issue and pre- 
jadioed the defence. 

Now, so far as the first of these two objections of Mr. Chari is concerned, it has no 
force. In fact, it is groundless. At great many places in his charge to the jury, 
the learned Judge was at pains to point out to the jury that after the object of the 
ol abe was achieved by the commission of the offence, which was contemplated 
by the conspirators, the evidenoe of subsequent conduct of a conspirator would not 
be admissible against anybody else but himself. In this connection, we have only 
to turn to the ariak eee Mi made by the lesrned Judge in various paragraphs of his 
charge to the jury. For instance, if we turn to para. 453 of the | Judge’s 
charye, this is what the learned Judge told the jury : 

“As I have mentioned before, so long as the conspiracy is afoot and is going on, each conspl- 
rator is an agent of the other and is responsible for anything said, done or written by the other, 
but after the conspiracy bas terminated, the agency ceases. After the conspiracy is terminated 
by the consummation of the offence for which the said conspiracy was hatched or in any other 
manner, one conspirator is not the agent of the other. The conduct of one conspirator after 
the termination of the conspiracy is tmportant to consider and is relevant as against him only. 
The individual acts of a conspirator, after the termination of the conspiracy, are evidence only 
against him and not against other consptrators...But after that period, if certain acts are 
alleged to have been committed by one or the other of the alleged conspirators, they would 
not be taken against him except those acts which he has himself committed. If you disbelieve 
the evidence connecting any one particular acoused person with the alleged conspiracy, then 
you must disregard the evidence of anything said, done or written by him with regard to the 
others.” 

Then again, in para. 557 of the charge, the learned Judge observed thus : 

“Consider whether the payticular accused bona fide belleved that a loan was to be advanced 
to accused No.5 for Rs. 25 lakhs.” 

In para. 588, the learned Judge warned the jury against using the evidence, led by 
the prosecution against a particular accused, against anothêr acoused. This was what 
he said : 

_ “At this stage, I must point out that if you come to the conclusion in pursuance of the 
statement of the accused that these exhibits (Z-266 and Z-267) were written after January 1940, 
then they could anly be evidence against accused No. 4 and could not be used against any one 
of the other accused.” p 


'Then in para. 602 of the charge, the learned Judge stated to the jury : 
. “After the period of conspiracy, evidence has been led to show the after conduct of the 
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accused persons...For this purpose many acts are alleged against individual accused persons 
and you will, therefore, take into consideration this conduct of the individual accused persons 
to consider whether it confirms your opinion that ke was a member of the conspiracy or committed 
the breach of trust as alleged in the charge. In considering this evidence, which I am shortly 
going to narrate, you would take into consideration what was said, done or written by a particular 
accused person only against himself and against none else as it was after the period of conspiracy.” 
Once again, in para. 641, the learned Judge cautioned the jury in these words : 

“In this respect, I must point out;to you that if you come to the conclusion that these vou- 
chers were made some time after the period of conspiracy and as suggested by the prosecution 
in the middle of April 1940, then the preparation of the vouchers is only evidence against accused 
No. á and not against any other accused,” 


In para. 675 of the charge, the learned Judge once reminded the jury of their 
duty to ignore from consideration against a ar accused the evidence which 
was not admissible against him. This is what ho anid s 

“This letter (Exh. Z-84-L) could only be used against Kaul and not against any one as 
it is signed by Kaul (accused No. 1) only.” 

In para. 67@, the learned Judge said to the jury: 

“It is therefore submitted that the Directors who passed this resolution on the Sth of 
November 1940 deliberately shut their eyes to the ordinary requirements before the company 
oo S E ER 

l E the learned Judge was referring to a point that only those 
ese could be considered liable upon the evidence them and not other 
Directors. In para. 678, te laed Jade made the following observations before 
the jury : 

“It is submitted by accused No. 2 that the grant of the loan to Raghavji Purshottam and the 
grant of the loan of Ra. 5,80,000 to Caveeshar and Miari Devi loan and the purchase of 54,000 
shares for Rs. 14 lakhs cannot be taken as evidence against him as he was not present at the 
meeting of the Directors held on the 5th of November 1949 and 20th of December 1949. He 
did not participate in the resolutions granting these loans or sanctioning the transaction. 
Consider the position that when he was not present at the Directors’ meetings he could be at all 
fixed with the knowledge of these loans at the time of sanctioning the same.”’ 

In para. 685, the learned Judge once again told the jury: 

"The question, therefore, for you to consider in each one of these transactions is as to who 
wasthe person concernedand as to what and how far he knew about the bogus nature of these 
transactions.”’ 

In para. 689, onoe again the learned Judge told the jury that the evidence of a 
oular letter could only be used against acoused No. 4 and against none else. is is 
how the learned Judge stated the position before the jury : 

“In this connection, the prosecution has pointed out a letter written by Guha to Lala Shankar- 
lai (Exh. Z-84-C) showing that Guha himself knew about these various transactions and from this 
letter it wants to‘bring home the knowledge about these bogus transactions to accused No 4. 
As I have mentioned before, this letter could only be used against Guha and against no one else.” 


At several other places also, during the course of his charge, the learned Judge gave 
the same caution to the jury and warned them against committing an error of letting 
their minds be influenced by the subsequent conduct of a conspirator so far as the 
case gear other persons was concerned. It would thus paip that the charge 
made by Mr. Chari against the learned Judge’s summing up from this point of view 
ig wholly incorrect. 

The second objection of Mr. Chari against the learned Judge’s references to the 
subsequent conduct of Laja Shankarlal—when I say subsequent, I mean subsequent 
to the carrying out of the conspiracy—is that as Lala Shankarlal was not on trial 
in this caso as he died before the trial began, the evidence as to his subsequent conduct 
was wholly inadmissible and the learned Judge should not have referred to it at all 
in his address to the jury. Mr. Chari says that in a conspiracy case, the evidence of 
the conduct of a conspirator, after the conspiracy is carried out, even if the said 
conduot is resorted to by him ‘for thé purpose of oonoealing the conspiracy, would be 
admissible against himaolf only if he is on taial, but it would not be issible agai 
others. Hor making this submission, Mr. Ohari relies on a decision of the Privy 
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Council in Mirza Akbar v. Emperor.! It was held by their Lordships that the evi- 
dence of & sg aaa was admissible against his co-conspirator on the principle 
that the thing ne, written or spoken was something done in carrying out the 
conspiracy was receivable as a step in the proof ofthe conspiracy. Their Lord- 
‘ships pointed out that the words written or spoken might be 5 declaration acoomps- 
nying an act-and E aes quality of act as being an act in the course of 
the conspiracy : or the words written or spoken might in themselves be acta done in 
the course of the conspiracy. Their Lordahins held in this oase that the words of 
a. 10 of the Indian Evidenos Act, 1872, must be construed in accordance with the 
above principle and were not capable of being widely construed so as to include a 
statement made by one conspirator in the absenoe of the other with reference to past 
aots done in the actual course of carrying out the conspiracy, after it had been oom- 
pleted. The common intention was, as their Lordships pointed out, “in the past.” 
Theit Lordships pointed out that the words “common intention” in s. 10 of the 
Indian Evidence Act signified a common intention existing at the time when the 
thing was said, done or written by the one of them. Things said, done or written 
while the conspiracy was on foot were relevant as evidence of the common intention, 
onoe reasonable ground had been shown to believe in its existenoe. Therefore, said 
their Lordships, any narrative or statement or confession made to a third party after 
the common intention or conspiracy was no longer operating and had ceased to exist 
was not admissible against the other party. ere was then no common intention 
of the conspirators to which the statement could have reference. It is, therefore, 
olear that evidence of anything which Lala Shankazlal did by the worde which he 
spoke, by the dealings which he did, by the letters whioh he wrote, by the cheques 
which he gave, by the representations which he made, after the conspiracy was 
carried out and the oommon intention of the conspirators which was a matter 
“in the past” was executed, would not be admissible against anybody else, but 
himself: that is, it would not be admissible for the purpose of showing that the 
accused were conspirators, but it would be admissible for showing that Lala Shankar- 
lal himself was à conspirator, which would mean that there was a conspiracy and he 
was a party to it. It may be noted, and this is important, that there is nothing in 
the pronouncements of their Lordships in their judgment in Mirza Akbar v. Emperor 
to indicate that the evidence of a conspirator’s subsequent conduct, that is, conduct 
subsequent to the commission of the offence of conspiracy, is not admissible to show 
that he himself was a conspirator. For the purpose of proving the identity of others, 
who might have been concerned along with himself in the conspiracy, his subsequent 
conduct would not be relevant. That identity (identity of his co-conspirators) must 
be proved by independent evidence. But, for showing the existence of a conspiracy 
ae showing that he himself was a conspirator in that conspiracy, his subsequent 
conduct is relevant and the evidence about it is admissible. In our view, the sub- 

t acta of Lala Shankarlal were relevant to show that there was a conspiracy 
and that he himself was one of the conspirators in it and the evidence about those 
aots or that conduct would be admissible. Section 10 of the Indian Evidence Act 
lays down: 

“Where there is reasonable ground to believe that two or more persons have conspired 
together to commit an offence or an actionable wrong, anything said, done or wiitten by any one 
of such persons in reference to their common intention, after the time when such intention 
was first entertained by any one of them, is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose of proving the existence of the cons- 
piracy as for the purpose showing that any such person was a party to it.” 

In Mirza Akbar v. Emperor, the Privy Counvil held that the gvidence of a conspirator’s 
subsequent conduct would not be admissible against others, as the common intention 
which brought the conspirators together, tied them together during the course of the 
conspiracy and kept them together till the object of the conspiracy was carried out, 
was “in the past.” It did not continue in the future, that is, it did not continue 
after the conspirators had achieved the object for which the conspiracy was formed. 
- The existence of the common intention “‘ in the past ” and the discontmuanoce there- 
of after the conspirators’ object was achieved was the basis of their Lordships’ deci- 


1 (1940) 48 Bom. L.R. 20, P.C. 
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sion in Mirza Akbar v. Emperor. However, so far as the conspirator, whose subse- 
quent conduct becomes the subject-matter of controversy as. to ita relevance or 
admissibility in evidence, is concerned, the said subsequent conduct of his, in so far as 
it was resorted to by him for concealing the conspiracy which had been carried out, 
was referable to the intention which in their Lordships’ words was “in the past.” 
Therefore, so far as he is concerned, the evidence about that conduct would be 
admissible in the words of s. 10 of the Indian Evidence Act for proving the existence 
of the conspiracy and also for showing that the conspirator concerned was a party to 
it. In the present oase, the contention of the prosecution is that amongst the sub- 
sequent acts with whioh Lala Shankarlal was concerned were the transfer of 48,399 
shares of the Jupiter General Insurance Co. to the Delhi Swadeshi Co-operative 
Stores, acquisition of 13,500 shares by the Tropical Insurance Company from the 
Punjab Central Bank, negotiations for purchasing the majority block of shares of 
the Empire of India Life Assurance Co. for the concealment of the bogus loaps to 
Raghavji and Misridevi and for the concealment of the bogus transactions relating 
to the purchase and sale of the Tropical Company’s shares by the Jupiter Company 
eto. etc. and that the evidenoe of those acts was admissible to show that he wanted 
to hide the real nature of the original transaction which was carried out in pursuance 
of the conspiracy, viz. the utilisation of the Jupiter Oompany’s funds for purchasing 
the majority block of shares of that very company. Therefore, the evidence about 
those acts would be admissible under s. 10 of the Indian Evidence Act to show two 
things: (1) that there was a conspiracy and (2) that Lala Shankarlal himself was a 
party to it. , 

Lala Shankarlal’s role in this conspiracy was a dominant role. Indeed, oe 
to the prosecution, he was the author of the conspiracy. His was the mind whi 
had oconoeived the conspiracy. The other conspirators fell in with him. The 
erate case is that they were selected by him for this conspiracy and they 

i their role as active conspirators, once they had agreed to fall in with the 
soheme of Lala Shankarlal. Although the object of the conspiracy was carried out 
in the month of January 1949 by the transfer of the Jupiter. funds to the credit of the 
Tropical Insurance Company in Delhi and by the passage of those monies into the 
h of Tulsiprasad Khaitan in Bombay and by the purchase ofthe controlling block 
of shares of the Jupiter Company with the help of those monies, the conduct of Lala 

‘Shankarlal subsequent to January 1949 had a bearing on the conspiracy and was 
distinctly referable to the conspiracy. That conduct of his, viz. the conduct in the 
matter of the Raghavji loan, the Misridevi loan, the creation of the so-called 
fresh loan to accused No. 5 and the purchase and sale of the Tropical Insurance 
Oompany’s shares threw light on the question whether the Jupiter were pur- 
chased by the Tropical Insurance Company with the monies of ihe Tropical Insurance 
Company or with the funds of the Jupiter General Insurance Company itself. If the 
said purchase was done with the Tropical Insurance Company’s fanda, there was no 
understandable reason for a a show that the Jupiter General Insurance Co. 
had advanced a loan to accused No. 5, a further show thst out of the repayment of 
the said loan, loans were advanced to Raghavji and Misridevi and shares were pur- 
ohased by the Jupitor General Insurance Company from the Tropical Insurance 
Company and for creating a still further bogus phenomenon that Raghavji and 
Misridovi had paid back those loans. There was no need for making a show that 
Jupiter monies had gone out to accused No. 5, Raghavji and Misridevi and had como 
back to the Jupiter Company from ped areas wherpas, as a matter of fact, the 
Jupiter monies had gone to Khaitan the monies which came to the Jupiter 
Company in Ootober 19§0 were the monies of the Empire of India Life Assurance 
Oo. and the Tropical Insurance Company. The point is that the conduct of Lala 
Shankarlal subsequent to January 1949 was referable to the conspiracy which had 
been carried out in January 1949 and was, therefore, admissible on the issue of the 
existence of the conspiracy itself and also for showing that Lala Shankarlal was a 
party to that conspiracy, though of course it was not admissible to show who the 
other persons in that conspiracy Were. The identity of the other partners in the 
conspiracy must be established by independent evidence. While we are dealing 
with the evidential value of ths subsequent conduct of Lala Shankarlal, it must be 
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ointed out that it could not be, and was not, disputed that the conduct of Lala 
Shankar , during the course of the conspiracy, would be relevant as against all the 
dea! haa in the conspiracy and the evidence about it would be admisible against 
them 


Mr. Chari has argued that since Lala Shankarlal was dead and not on trial and 
could not be punished for whatever he might have said or done, the evidence about 
what he might have said or done after the conspiracy had been carried out, whioh 
could not be admissible against these accused, but would have been admissible 
against himself if he had been alive and tried, was useleas in this oase and could only 
resalt in prejudicmg the mind of the jury. This sounds well, but it is not a correct 
statement of law. in a conspiracy case. Since the minimum number of persons 

aired to constitute an offence of conspiracy ie two, if a conspiracy consists of 
ole two persons and if one of the conspirators dies, his conduct, even if it be the 
conduct atter the conspiracy was carried out, would be admissible to show that there 
was & conspiracy and that he was a member of that conspiracy. Very often, the 


only evidence of a deceased person being a member of a conspiracy is the evidence 
of his own conduot after the object of conspiracy was carried out, for mstance 
the conduct of concealing the conspiracy ; and if such evidence, in a case of conspiracy 


consisting of two persons only, is to be rejected on the ground of inadmissibility, 
the charge of conspiracy could never be proved against the surviving conspirator, 
since there could be no conspiracy unless at least two persons were concerned in it. 
One person cannot constitute a conspiracy. Therefore, unless the deceased parson 
be shown to have been a y to the conspiracy, the charge of conspiracy could 
never be brought and oould never be pro against the surviving conspirator. If 
there was & conspiracy consisting of only two conspirators, one of whom died before 
the trial, and if the only evidence to prove that the deceased was a member of that 
conspiracy was his conduct after the conspiracy was carried out, the charge of cons- 
piracy against the surviving conspirator could only be proved if the above evidence 
of the deceased’s conduct was admissible to show firstly that there was a conspiracy 
and secondly that the deceased was one of the conspirators. Such evidence, in 
our view, is clearly admissible under section 10 of the Indian Evidence Act. As I 
have already pointed out, there is nothing in the judgment of their Lordships of the 
Privy Council in Mirza Akbar v. Emperor to show that it is not admissible for the 
above purposes. Whether Lala Shankarlal was alive or dead during the trial—it is 
engined that he died before the trial began—would make no difference to the 
admissibility of the evidence of his subsequent conduct in this oase to prove that 
there was & conspiracy and that he was a conspirator in it. 

Mr. Chari Was nose question : ‘‘ Lala Shankarlal having died, what is the use, 
in the trial against the present accused, of showing what he did or did not do?” 
The answer is that it is easential in the present oase to know what Lala Shankarlal 
did or said after the conspiracy was carried out in order to find whether there was a 
conspiracy and whether he was a conspirator. In Rew v. George Scott and Edward 
Hams! a charge-sheet was sent up against six persons and the charge was that 
they had committed an offence of rioting. Two.out ofthe six persons died befo 
the trial bagan ; two others were acquitted at the end of the trial ; and the remaining 
two persons were found guilty of having committed the offence of rioting. Under the 
English law, three ns at least are necessary to constitute an offence af jaunt 
Lord Mansfield hell that the two persons who were tried must have, along wi 
the two who had died untried, committed riot. By themselves, the two persons 
who were tried could not commit an offence of rioting. This. decision 
upon the conclusion that there was a riot in the first place and that the two deceased 
persons, who had died untried, were parties to it. Very often the only evidence that 
a person was a rioter is the evidence of his own conduct subsequent to the commission 

the riot, as for example, concealment and production of a weapon, confession, 
absconding etc. eto. Thus, Rew v. George Soott and Edward Hams is an authority for 
holding that the subsequent conduct of a deceased offender, that is, his conduct 
after offence was committed by him, is reléVant and admissible in evidence to 
show that the offence was committed and that he was a party to it. Just as in the 


1 Michaelmas Term, 2 Geo. ITI, B.R. 1268. 
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case of Rew v. George Scott and Edward Hams the conduct, which might have been 
conduct before and after the commission of the riot, of the two persons 
who had died untried must have been taken into consideration for coming to the 
conclusion that there was an offence of riot committed in the first place and that the 
two deceased parsons were parties to it, so in the present osse, the conduct of Lala 
Shankarlal, even though it be the conduct after the object of the conspiracy was 
achieved, would be admissible to show that there was a conspiracy and that he wasa 
party to it. 

In Beechey v. Regem' a petition was filed for ial leave to ee in forma 
pauperis from a judgment of His Majesty’s Court for China and Korea. petition- 
er Beechey was a British subject. He was charged at Shanghai with conspiracy to 
defraud, together with a man named De Macar, a Belgian subject. At the end of the 
trial, it was not disputed that De Macar was only amenable to Belgian law and that 
by the law of that country, conspiracy to defraud was not a criminal offence. , The 

int was taken on behalf of Beechey that in these ciroumstances he could not be 

paid guilty of ootlapiracy with De Macar. The Judge at the trial directed the jury 
that they could not convict the prisoner unless they were satisfied that De Macar 
was also ty and would have been convicted if the Court had had jurisdiction to 
deal with his case. The jury returned s verdict of guilty and onappeal the Supreme 
Court refused to set the verdict aside. The prisoner (Beechey) appealed. It was 
in those ciroumstanoces that the petition for special leave tn aes pauperis was filed 
by Beechey. That petition was dismissed by Viscount who delivered the 
judgment of the Judicial Committee of the Privy Council. The Judicial Committee 
consisted of four learned Ju The Right Hons. Viscount Haldane, Lord Atkin- 
son, Lord Sumner and Lord Parmoor, and as I have just said, the judgment of the 
Judicial Committee was delivered by Viscount Haldane. Now, just as De Macar 
was, in law, & non-existent person, so far as the offence of conspiracy to defraud was 
concerned, by reason of the position under the Belgian law, so also Lala Shankarlal 
was, in fact, a non-extstent n when the trial of this case began. Tho jury 
concluded upon the evidence in that case (Beechey v. Regem) that De Macar, who as 
I have just said was a non-existent person so far as the law about conspiracy to 
defraud was concerned, was a conspirator. Unless it was so held, Beechey could 
not have been convicted of conspiracy. It is clear that the view which was taken in 
that case by the Judicial Committee of the Privy Council, which declined to grant 
leave to appeal Kent the conviction of Beechey for an offence of conspiracy to 
defraud, was not that the conduct of De Macar must be restricted to a consideration 
of his own guilt only and could not be used for holding that he and another were 
concerned in an offence of conspiracy. The conduct of De Macar was taken into 
consideration for holding that there was a co hat Sar that he was s party to it. 
In our view, it was implicit in the decision of thei rdships of the Privy Oounoil, 
while they refused leave to Beechey to appeal, that in a oase in which the charge was 
that there was a conspiracy between two ns only, namely, a deceased person 
and & living person, such conspiracy could be proved in a trial against the living 
person. Sinoe such a conspiracy was held capable of being proved, the evidence 
must be admissible to show that there was a conspiracy-and that the deceased was a 
y to it, since unless he was a party to it, conspiracy itself could not be constituted. 
oh evidence may be the evidence of the conduct of a deceased conspirator before 
or after the offence which was the object of conspiracy was committed. Thus, upon 
the authority of this decision also, viz. Beechey v. Regem, it must be held that the 
evidence of the conduct of Lala Shankarlal after the’ conspiracy was carried out 
would be admissible for showing that there was a conspiracy and that he was a 
conspirator himself. Fôr instance, let us turn to para. 65 of the learned Judge’s 
to the jury, in which the learned Judge referred to a certain piece of conduct 
on the part of Lala Shankarlal in the month of May 1949, that is to say, after the 
object of conspiracy had already been achieved. In para. 65 of his charge to the 
jury, the learned Judge referred to Lala Shankarlal having thought of a plan to bring 
pressure upon Mr. Rege to abandon ca No. 187 of 1949 which he had filed in 
the High ouit against the Jupiter eral Insurance Company and ita Directors 
] (1015) 25 Cox’s Cr. Cases 217. 
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including Lala Shankarlal, alleging that the Directorate of the company was guilty 
of misfeasance. I have already pointed out above that Mr. Chari as objected to 
this evidence of Lala Shankarlal’s conduot going before the j jury on the ground of its 
being inadmissible against these acoused persons. In our view, the above-mentioned 
conduct of Lala Shankarlal would be relevant to show that at the inception, that is 
to say, in the month of January 1949, there was a conspiracy and that in pursuance 
of the object of that conspiracy, the funds of the Jupiter General Insurance Company 
had been used for purchasing the shares of the Jupiter Insurance Com any itself. 
There is no doubt that the misfeasance which Mr. e referred to in his petition 
before the High Oourt (No. 187 of 1949) was in respeot of the above-mentioned pur- 
chase of the shares of the Jupiter General Insurance Company with the funds of that 
Company itself. The Jupiter General Insurance Company’s funds having gone out 
had to be shown as having come back to that Company. Lala Shankarlal’s conduct 
in thgt connection would be relevant and admisaible in evidence to show that he was a 
party to the conspiracy. 

Then again, in para. 75 of his charge, the learned J was referring to the matter 
of the Raghavjiloan. In our view, the observations whioh the learned Judge made 
before the jury about the conduct of Lala Shankarlal in his conversation with Chan- 
drakant, the son of Raghavji, and about what followed thereafter would be relevant to 
rash he EREE ie eo ireoy, since unless the conspirators had diverted the Jupiter 


funds for upiter shares, there would not have arisen any necessity 
to create the perms ene loan. Since Lala Shankarlal himself made Chandrakant 

t the title deeds of vji’s properties together with certain blank bearing 
Raghav! 8 tures, observations which the learned Judge muds t6 the jury 
in regard to Shankarlal-Ohandrakant meeting in para. 75 of his charge to the 
jury, to which Mr. Ohari has ob on the ground of inadmissibility, would be 
admissible to show that Lala lal was a party to this conspiracy. Then 
again, if we galas to . 146 of the learned J ’s charge, it would appear that the 
learned Ju with what Lala lal and Ofn Narayan as between 
themselves to do. Mr. Chari has objected to the observations made 


by the learned Judge before the jury in this beeen) of the charge on the ground 
of inadmissibility. In our view, however, what the learned Judge told the jury in 
para. 146 of his charge, with which I have already dealt in the previous part of this 
judgment, would be relevant to show that there was in existence a conspiracy in 
this oase, for unless there had been a conspiracy to divert the Jupiter monies for 
ae the Jupiter shares, the bogus Misridevi loan would not have been created. 

e observations made in . 146 of the learned Judge’s charge would be relevant 
to show that Lala Shankarlal was a to the conspiracy, for unless he had been 
one of the conspirators, he would not have asked Om Narayan to get a demand draft 
for Re. 5,560,000 from the Grindlays Bank for using it to show the repayment of the 
bogus Misridevi loan. 

In this manner, all the observations which the learned uunee made in paras. 11, 
73, 74, 75, 94, 101 and 588, to which Mr. Ohari has objected on the ground of inadmis 
sibility, would be relevant to show that there was a conspiracy in this case and that 
Lala Shankarlal was a party to it. 

Thus, we are unable to acoept the contention of Mr. Chari that the learned Judge’s 
charge to the jury was vitiated, because the learned Judge referred at several places 
therein to the conduct of Lala Shankarlal during the years 1949 and 1950. 

The next point which Mr. (hari sought to make befere us was that it was not open 
to the prosecution to ask for the conviction of the accused upon alternative sete of 

faote. Mr. Ch Chari said that while it was open to the prosecution to ask for conviction 
ee ‘alternative oharges based upon the same facta, it was not permissible to it to 
invite the Court to convict the acoused upon alternative sets of facta. What Mr. 
Chari meant when he made this contention was that when the learned Judge refe- 
rred the jury to the evidence of Subramanium and said that if Subramanium was 
believed, it would mean that at the meeting of the Board of Directors of the Jupiter 
General Insurance Company held on January 11, 1949, no loan was applied 
for by accused No.5 and no loan was sanctioned to him and the resolutions Nos. 
5, 6, 7 and 8 in the minute book, relating to the Board’s meeting of January 11, 
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1949, were false resolutions in the sense that they were not in fact passed by the 
Board on January 11, 1949, the learned Turg was asking the jury to consider 
the possibility of convicting the accused on that particular set of facts. Then the 
learned Judge put before the jury another aspect of the case in the same connection. 
He asked the jury to consider whether, even if the resolutions Nos. 5, 6, 7 and 8 
were at the Board’s meeting on January 11, 1949, the Directors might 
have honestly believed that what these resolutions purported to say was intended 
by them to be done. The learned J told the jury that if what resolution No. 
5 purported to say was really not m a ER be done, the loan to 
acoused No. 5 would still be a bogus loan. . Chari contended before us that when 
the learned Judge made these observations to the jury, he asked them to consider 
the possibility of convicting the acoused on alternative sete of facts. We do not 
see any force in this submission of Mr. Chari. The learned Judge did not ask the 
jury to convict the accused on alternative sete of facts. He was dealing with the 
point whether Subramanium was to be believed by the jury or not, and wnat results 
would follow in either case. A fact may be deduced or not deduced upon the accep- 
tance or non-acoeptance of particular evidence. Belief in particular evidence or 
non- belief in it is not a set of facta. It is a state of mind of the jury. The results 
which follow from the belief or non-belief in particular evidence are a set of facta. 
Tho Bot OLLOA 1 ia garo yiu waich PEO ET od UAL dar arr 
the transactions of a loan to accused No. 5 and the p of the properties of the 
Delhi Swadeshi Co-operative Stores by the Jupiter General Insurance Company 
were true transactions or bogus transactions. If the jury thought that they were 
bogus q they were asked to consider what bearing such a conolusion would 
have upon against the accused. In our view, the learned Judge did 
not misdirect the jury when he said this to them. 

It was next contended by Mr. Chari that in this case there was a mass of evidence 
which was admissible as against each accused individually, but not admissible as 
against the rest of the accused, and that this was likely to confuse the mind of the 
jury and prejudice the defence. As an instanoe, it was pointed out by Mr. Chari 
that the vji loan of Rs. 5,00,000 and the “fresh loan” to accused No. 5 of 
Rs. 5,30,000 were sanotioned by the Board at its meeting held on November 5, 1949, 
at which only accused No. 1 and sooused No. 3 out of the present accused were 
Se but acoused No. 2 was absent. Similarly, at the B ’s meeting of Decem- 

20, 1949, also, when the matters about the Misridevi loan of Re. 5,00,000, and 
the sale of 40,000 shares of the Tropical Insurance Company came up before the 
Board, acoused No. 1 and accused No. 3 only were present, but not accused No. 2. 
Mr. Chari contended that the above-mentioned conduct of accused No. 1 and acoused 
No. 3 after the conspiracy was carried out in the month of January 1949 was admi- 
ssible as against them only and not against acoused No. 2. Similarly, certain, acts 
were done only by accused No. 4 or by accused No. 1 in the years 1949 and 1950, 
and they were done after the object of the seen eae was achieved. Mr. Chari 
said that the evidenoe of the above-mentioned conduct of accused No. 1 and accused 
No. 4 would be admissible as against them only, but not against accused No. 2 
and accused No. 5. Mr. Chari contended that this state of the evidence on the record 
was too confusing for the jury and rendered it diffloult for them to discriminate 
dla shackle corti “ace ph ae pce deny what was not go against 
him. In this connection, he referred us to a decision of the Privy Council in Walls 
Mohammad v. The King). It.was held by the Privy Council in that case that the 
difficulty in all cases where more than one were accused of a crime and when the 
evidence against one was inadmissible against another was that, however carefully 
the asseasors or & jury were directed and however firmly a Judge might steel his 
mind against being influenced against one by the evidence admissible only against 
another, nevertheless the mind might madvertently be affected by the disclosures 
made by one of the accused to the detriment of another. Their Lordships said 
that the statements of each prisoner were evidence against himself only and were 
inadmissible against his fellow acbused and consequently the only safe method of 
testing the strength of a case for the prosecution was to take each man’s case 
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separately, neglect the evidence of others and ask whether the conflioting and in- 
consistent nature of the matters alleged and persons implicated combined with the 
admission was enough to justify a verdict against him. In the first place, it is to 
be noted, as I have already pomted out by reference to several observations made 
by the learned Judge at several places in his charge to the jury, that the learned 
Judge was repeatedly at pains to tell the jury that they must be vigilant and must 
not let their minds be influenced, while they were dealing with the oase of a par- 
ticular acoused, by a consideration of evidence which was admissible as against 
only some of the accused and not admissible as against the rest of the accused inolud- 
ing himself. But, apart from this, it is to be remembered that a decision in a parti- 
cular case is given in the context of the particular facts of that case. If the said 
decision is taken out of that context and grafted upon a set of different facts, diffoul- 
ties might arise. If, for instanoe, there were 10 conspirators in a oase and if each 
one pf them had done oertain acta or resorted to a certain piece of oonduot 
after the conspiracy was oarried out, the evidence of those aots or that oonduot 
would be admissible as against the particular accused connected with those acta 
or that conduct, but not as against the other acoused. That would be neoe- 
ssarily so as the law of evidence stands. Now, if we were to accept the submission 
of Mr. Chari, such a case could never be established and must ian fai. Such 
a use of the decision of their Lordships of the Privy Oouncil in Walks Mohammad 
v. The King is, in our opinion, not correct. Besides, in the present case, as I have 
just stated, the minds of the jury were not likely to be confused by some evidence 
being admissible ue some accused and not so against the others, for the reason 
that the learned Judge repeatedly told the jury to take into consideration, while 
dealing with the case against a particular acoused, only such evidence as was admi- 
saible against him and ignore the rest of the evidence which was admiasible as against 
the rest of the accused. 

The next contention of Mr. Chari was that although certain disputed writings were 
forwarded by the prosecution to an hand-writing expert, Mr. Phansalkar, for obtain- 
Ing his opinion and although Mr. Phansalkar had given his opinion after examining 
the disputed writings, the prosecution had told the Court that they did not 
to examine Mr. Phansalkar as a prosecution witness. Thereupon, the defence 
applied to the Court and the prayer of the defence was that the prosecution must 
examine Phansalkar since they had obtained his ert opinion as to the author- 
ship of the disputed writings. The learned Ju o had rejeoted that appliostion. 
In the view of the learned Judge, the Court could not compel the prosecution to 
examine a witness whom they did not wish to examine. Mr. Chari contended 
that in the above circumstances the Court ought to have asked the jury to draw 
an adverse presumption against the prosecution, namely, the presumption that if 
Phansalkar been examined by the prosecution as their witness, he would not 
have supported the prosecution case. In paras. 849 and 850 of the learned Judge’s 
charge, ie learned Judge dealt with a oertain writing exh. Q. The prosecution 
contention was that this oe was passed and ai by accused No. 1 and acoused 
No. 2 on January 30, 1951, when they went to house of Chopra after Chopra 
had filed his complaint. According to the prosecution, it was at this meeting of 
accused Nos. 1 and 2 with Chopra that acoused Nos. 1 and 2 had appealed to 
Chopra not to proceed with his complaint as they were persons with wives and child- 
ren. It was on that occasion that accused Nos. 1 and 2 had admitted before Chopra, 
according to the case of the,proseoution, that they. had defrauded the J upiter 
General Insurance Company and the Empire of India Life Assurance Co. The prose’ 
oution story is that Chopra, desirous of having a record of the admission of accused 
Nos. 1 and 2 of their guilt, wanted them to say so on paper and then they passed 
the writing exh. Q. The contention of accused Nos. 1 and 2 was that they had never 
signed any such writing as exh. Q. While dealing with this exhibit, the learned 
Judge said : 

“It is rather difficult to come to any definite conclusion with regard to the identity of accused 
No. 1 in respect of the signature on Exh. Q by comparirfy with other admitted signatures. His 
signature is so peculiarly written. You will also find that ‘a’ in the word ‘Kaul’ is sometimes 
written like ʻO’ and there are attempts made to join with the following letters. Moreover, 
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there is some hesitancy in writing ‘Kaul’ in Exh. Q as seen by a wave in the second stroke of E ” 
and then the learned Judge observed : ` 

“But I am not an handwriting expert. These are few suggestions for you to consider. My 
opinion is not binding on you. It is for you to come to your conclusion whether Exh. Q is 
signed by accused Nos. 1 and 2 or not. Now, having compared these signatures, you have to 
judge for yourselves whether you believe that Exh. Q is signed by accused Nos. 1 and 2 or not.” 
After having said this, the learned Judge said again: 

“You have not been fortunate enough to get the assistance of an handwriting expert. At 
one time the prosecution wanted to call an handwriting expert to prove that the signatures on 
Exh. Q are those of accused Nos. 1 and 2. Then the prosecution made up its mind not to call 
that expert whose opinion was taken and wanted to call some ane else, vis. Mr. Gimi. The 
application to call Gimi was not allowed by me unless the prosecution called the previous 
handwriting expert also. Under these ciroumstances, there is no corroborative evidence of an 
handwriting expert to the evidence of Chopra and Mayadas who depose that accused No. 1 and 
9 have signed Exh. Q. But even when there is an opinion of an handwriting expert, it fs ulti- 
mately you who have to oome to your conclusion after considering all the surrounding circum- 
stances and comparing the signatures as to whether Exh. Q is written by accused Nos. 1 and 2 
or not.” ' 
In para, 610 of his charge, the learned Judge was dealing with a disputed writing 
exh. F. The prosecution contended that this was a genuine writi of accused 
No. 5. The defence was disputing it. The writing exh. 8 was the itted wri- 
ting of accused No.5. The learned Judge asked the jury to compare the signatures 
on the writings exh. 8. and exh. F and form their own conclusion whether exh. F 
bore the genuine signature of accused No. 5. This was what the learned Judge said: 

“ Now that you have compared the signatures, it is for you to come to the conclusion as 
to whether the signature on Exh. F is genuine or forged. There is no opinion of an handwriting 
expert to assist you.” 

Again, while dealing with the same point, the learned Judge observed before the 
jury (para. 609): 

“I am not an handwriting expert. It is always very hazardous to form an opinion by 
comparison of signatures unassisted by an expert opinion. But to my mind, the most characte- 
ristic feature in the signature is the word ‘dul’ written in the whole of the signature ete., etc.” 
Mr. Chari contended before us that since oe had sent these writings 
exh. Q. and exh. F to the handwriting expert Mr. Phansalkar and had obtained. his 
opinion about them and had yet not examined him, the learned Judge ought to have 
told the jury that they must draw an inference adverse to the prosecution in this 
respect. By not telling the jury so, he committed a fault of non-direction which 
must amount to a misdirection. . 

Now, the law on the point as to which witnesses the prosecution is bound to 
examine is well-settled. The prosecution is bound to examine such witnesses 
whose evidence is essential for the unfolding of ite case. By no stretch of imagins- 
tion could it be said that the evidence of an handwriting expert Phansalkar was 
necessary for the unfolding of the prosecution case against the accused. It might 
have had a bearing on the question whether the writing exh. Q was passed by 
aooused No. 1 and acoused No. 2. If Phansalkar’s evidence on this point had 
been to the effect that in his opinion the writing exh. Q bore the signatures of accused 
Nos. 1 and 2, it would have been just one of the circumstances in favour of the prose- 
cution. If the opinion of Mr. Phansalkar had been indefinite, it would have been 
an innocuous circumstance neither in favour of, npr against, the prosecution. 
If, on the other hand, the opinion had been to the effect that the signatures on exh. ° 
Q did not appear to bg those of accused Nos. 1 and 2, it would have been a airoum- 
stance against the prosecution. In neither of these three possibilities which might 
have arisen out of the opinion of the handwriting expert could it be said that the 
opinion was for the unfolding of the prosecution case. Evidenoe necessary 
for the unfolding of the prosecution story is the evidenoe without which the essential 
elements of the prosecution case would not be unfolded at all and there would be 
left a lacuna or incompleteness if the story itself. Such evidence the prosecution 
is bound to lead, and if it is not led, it would be a serious infirmity in the prosecution 
case. For instance, the prosecution story in the present case is that as a result 
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of certain negotiations between the conspirators and Tulsiprasad Khaitan, a fraud 
was committed on the Jupiter General Insurance Company. Evidence in regard 
to those tiations would be evidence necessary for the unfolding of the proseou- 
tion case. rosecution oase is that four bogus transactions, namely, the 
Raghavyji loan, the PUE the DA E E aooused | No. 5 and 
the purchase of the Tropical Insurance Co Aastra used ter General 
Insurance Company, were created for con Iracy and for “hiding the 
fact that the pany, wero arated for oonoealing tho conspire and Jupiter General 
Insurance Company itself. Therefore, the evidence with regard to those transactions 
would be evidenoe essential for the unfolding of anim tingredient or constituent 
of the prosecution story. Then again, according to the prosecution, the ents 
to the Jupiter General Insurance Company in October 1950 were a m oe kolak 
resorted to for showing that the above-mentioned four bogus dealings were true 
dealings. ‘Therefore, the evidence in regard to those repayments, the manner in 
which the monies came to the Jupiter General Insurance Company, would be esen- 
tial to the unfolding of that vital element of the prosecution case. Unless the 
prosecution led evidence before the Court in respect of the above-mentioned compo- 
nent parts of its case, the case would not be unfolded. Therefore, the prosecution 
was bound to lead that evidence and if it did not do 80, its oase would suffer a set- 
back. Where an accused person made a certain admission of his guilt in writing, 
it might be a circumstance supporting the prosecution case, which might have been 
unfolded by the evidence relevant to the unfolding, but it would not amount to 
the unfolding of the case. In our view, the evidenoe of the handwriting expert 
Phansalkar was not necessary for the unfolding of the prosecution case and the 
` prosecution was not bound to examine him as their witness. If the defence 
thought that Phansalkar’s evidence would destroy or throw doubt upon the prosect- 
tion story or would support its contention that the signatures on exh. Q were not 
of acoused Nos. 1 and 2, it was perfectly open to them to examine him. The defence 
could legitimately expect that the prosecution must discharge its duty and not 
evade it upon the apprehension that the performanoe of the duty might weaken or 
negative its case. But the defence could not rightfully e: that the prosecution 
should discharge the duty of the defenoe. In case, if the prosecution thought 
that Phansalkar’s evidence was not helpful to it for the atoli of ita case, it was 
not bound to examine him as its witness; but if the defence thought that his evi- 
dence was helpful to them in showing that the signatures on exh. Q were not of 
accused Nos. 1 and 2, it was open to them to examine him. 

Then again, and this is important, it is to be noted that the learned Judge did 
tell the jury in para. 850 of his summing up : 

“But even when there is an opinion spicata coi arohia 
to come to your conclusion after considering all the surrounding circumstances and comparing 
the signatures ds to whether Exh. Q is written by accused Noa. 1 ahd 2 or not.” 

Now, it could not be denied that the fact that the prosecution did not examine 

Phansalkar as its witness although the disputed writings were sant to him by the 
prosecution for his examination and opinion was one of the airoumstanoes of this 
case, and it is olear from the above quoted observations of the learned Judge in 
para, 850 of his charge that the learned J did ask the jury to take that ciroums- 
tanos into consideration. The jurors with their experience of the world were bound 
to understand that if Phansalkar’s opinion had been in favour of the prosecution, 
the prosecution would have examined him as ita witness. They were bound to 
draw a reasonable inference that the prosecution did not examine Phansalkar, because 
if he had been examined by it, his evidence would not have supported the pro- 
secution story that the e Q bore the signatures bf accused Nos. 1 and 2 
and the writing exh. F bo o signature of accused No 5. 

In this context, it is significant to remember that the learned Special Prosecutor 
appointed by the State of Bombay in this case did tell the jury: 

‘“The prosecution refused to call certain witnesses. I refused to call Madhukar, C. R. Shah, 
Himmatlal F. Parikh, Himmatlal Shah. The Court didnot compel me to call them. It 1s open 
to the jury to draw an inference against the prosecution. Whether such an inference should be 
drawn by you it is for you to consider under the circumstances,”’ 
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Tt is no doubt true that Phansalkar’s name was not amongst the names mentioned 
by the learned Special Prosecutor in these submissions of his before the Jury. But 
there is no doubt that the observations of the Special Prosecutor cited above would 
apply with equal force to the non-examination of Phansalkar by the prosecution. 

erefore, the jury did have before them a olear and a categorio statement made by 
the prosecution itself that in view of the fact that certain witnesses were not i 
by the prosecution, it was to them to draw an inference adverse to the prose- 
oution. This would precisely meet the objection taken by Mr. Chari in this parti- 
cular context. The point is that in the above circumstances we are unable to see 
substance in Mr. Chari’s contention that the learned Judge was guilty of a non- 
direction amounting to a misdirection in not asking the jury in terms to draw an 
inference adverse to the prosecution, because Phansalkar was not examined by the 
prosecution as their witness. 

The next attack which was made by Mr. Chari against the learned Judge's charge 
was this: In para. 977 of the learned Judge’s charge to the jury, the learned Judge 
observed : 

“On the 20th of January 1940 a sum of Rs. 14,000 is shown to have been paid out of the Tro- 
pical. In the Tropical books of account, no details are mentioned-as to why this amount was 
paid. But accused No. 5 explains by stating that this amount was paid to him for a secondhand 
Packard car which he had sold to Lala Shankarlal for his concern. He submits that this has 
nothing to do with the present charge. It may be noted that the number of the car is also not 
given by accused No. 5 and no prior registration of this car in his name is produoed.”’ 

Mr. Chari’s attack was against the observations : 

“Tt may be noted that the number of the car is also not given by accused No. 5 and no 

prior registration of this car in his name is produced.” 
Mr. Chari’s comment was that the learned Judge asked the jury to ee 
whether the explanation of accused No. 5 that the ical Insurance Company 
had paid him Re. 14,000 on January 20, 1949, because had sold his “‘second- 
” Packard oar to Lala Shankarlal, the ing Director of the Tropical Insu- 
rance Company, could be a true explanation. is, said Mr. Chari, was a wrong 
thing for the learned Judge to do, as no question was put to accused No. 5, when his 
statement under s. 342 of the Code of Criminal Procedure was recorded by the Court, 
in the matter of the number of the Packard oar or ite registration. Mr. Chari said 
that where the prosecution was unable to have an explanation for a particular oiroum- 
stance and where the accused’s explanation was the only explanation on the record, 
the accused’s explanation must be accepted. In our view, this was too sweeping 
a statement to make. The oorrect position would be that where the prosecution 
has no explanation to offer, the accused’s explanation should be accepted, even 
though not proved to be true, if it appears ka bo a reasonable explanation or if the 
jury, in, the circumstances of the oase, considersit possible of acoeptance. But, if the 
jury, in the face of the evidence before it and in view of the circumstances arising 
out of that evidence, considers that it is not a reasonable lanation nor is it 
possible to accept it, it is not bound to accept it. When tie leneued Judge told 
the jury 
“Tt may be noted that the number of the car is also not given by accused No. 5 and no prior 
registration of this car in his name is produced,” 
he clearly asked them to consider the natural probabilities. It is not necessary, 
indeed it is soarcely possible, that al natural probabilities and a reasonable inferen- 
oes, such as might arise from the evidence, must be exhausted and put to an accused 
erson while recording his statement under 8.342 of the Code of Criminal Procedure. 
the list of such probabilities or inferences may be of considerable bulk and no 
authority is cited befofe us to show that the learned Judge cannot ask the jury to 
take into account those probabilities, unless in the first instance they are put to 
the acoused in his statement under s. 842 of the Oode of Criminal Procedure. We 
have no doubt that when the learned Judge said 
“Tt may be noted that the nutnber of the car is also not given by accused No. 5 and no prior 
registration of this car in his name is produced”, i 
he asked the jury to consider whether the explanation of accused No. 5 was a reason- 
able explanation or whether it was such as was possible of acceptance in the pre- 
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sent case. We are not aware of any law which says that whatever explanation the 
aooused E advanoe, it must be accepted mechanically and without any probe 
into the bility of ita being a possible explanation at all in the circumstances of 
@ parti case, if the accused was not asked about it under s. 342 of the Code of 
Criminal Procedure. We have not been referred to any authority which has laid 
down that a Judge cannot ask the jury to test the explanation of an accused person 
in the light of the guidance derivable from natural probabilities, unless the accused 
is asked about it in his statement under s. 842 of the Code of Criminal Procedure and 
that he must direct the jury to acoept it without giving any thought whatever to it. 
We have dealt with this contention of Mr. Chari in some details, because a contention 
like this is a stook contention of the defence in criminal cases and we th tit 
necessary to point out what value might be attached to that contention. ery 
suoh contention must be judged on its own merits and in the context of the ciroums- 
tanoes of the case. 

The next contention of Mr. Chari was that the evidence which the prosecution had 
led about repayments of the Raghavjiloan, the Misridevi loan, the so-called ‘fresh 
loan” to accused No. 5 and about the sale prooeeds of the Tropical Insurance Com- 
pany’s shares was inadmissible on the ground of remoteness. Mr. Chari said that the 
alleged fraud on the Jupiter General Insurance Company was committed in January 
1949 and the repayments mentioned above, which were made to the Jupiter General 
Insurance Company, were made in October 1950. In between, in May, November 
and December 1949, there had taken place the four transactions of the purchase 
of the Tropical shares by the Jupiter Company, loans to Raghavji and Misridevi 
and the fresh loan to acoused No. 5, whioh, the prosecution contended, were bogus 
transactions and which the defence said were true transactions. Mr. Chari’s oonten- 
tion was that the occurrence of the above-mentioned four dealings nearly four to 
eleven months after the all fraud on the Jupiter General Insurance Company 
and the repayments to the Jupiter Company, which were made about a year later 
still, would show that the fraud, if any, and the repayments were only remotel 
connected. Mr. Chari said that human conduct was an infinite and complex bora 
of actions, reactions and oounter-actions and, therefore, if two actions of a n, 
which were separated by a long distanoe of time during which other actions of hia and 
reactions of ot might have intervened, were to be pieced together to spell out 
a dishonest intention, there would be a grave sah of the rightful defence of that 
person being prejudiced. This proposition, in the way in whioh Mr. Chari has 
enunoiated it, sounds attractive, bat all that is attractive to hear does not necessa- 
rily have much substance init. Remoteness is a matter of degree. We have no doubt 
that if the four transactions of the loans to Raghavji and Misridevi, the fresh loan to 
accused No. 5 and the purchase of the eee Gres shares by the Jupiter Company 
were created to conceal original fraud and if the repayments shown to have besa 
made to the Jupiter Company, were merely a show made to satisfy the auditors that 
those four transactions were genuine dealmgs and that the monies recovered there- 
from were repaid to the Jupiter Company, the connection between the fraud and 
the bogus repayments cannot be said to be a remote connection. In this connec- 
tion, it would be apposite to refer to illustration (e) to s. 8 of the Indian Evidence 
Act. Illustration (e) to s. 8 says that if A is acoused of a crime, the facts that 
either before or at the time of or after the alleged crime, A provided evidence which 
would tend to give to the facts of the case an appearance favourable to himself... 
are relevant. a the present case, the contention of the prosecution is that as the 
audit for the year 1949 was at hand and as the auditors, who had taken a serious 
objection to the loans to Raghavji and Misridevi and to the fresh loan to accused No. 
5 and had a grave suspicion about the purchase of the Tr&pical shares, had to be 
satisfied, so that they might drop further investigation into those matters, the cons- 
pirators provided evidence, by creating evidence of repayments, which would tend 
to give to the above four transactions an appearance favourable to themselves, 
namely, an appearanoe that the said transactions were genuine transactions. There- 
fore, the alleged repayments would be relevant facts 8. 8 of the Indian Evidenoe 
Aot and the evidence thereof would be admissible. Before the Court could be 
persuaded to acoept Mr. Chari’s submission that the alleged fraud on the Jupiter 
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Company in January 1949 and the repaymenta to the Jupiter Company in Ootober 
1950 were remotely connected and, therefore, the repayments gould aoi be relevant 
facts, the law of evidence as at presènt administered would have to be amended and 
the proposition laid down in ill. (e) to s. 8 would have to be abrogated. The bogus 
loans to avji and Misridevi, the bogus fresh loan to acoused No. 5 and the bo 

purchase of the Tropical shares by the Jupiter Company had to be sreated in May, 
November and December 1949 to screen the fraud, which had been committed in 
January 1949, from the auditors. The bogus loan of Rs. 25,10,660 to accused No. 
5 had to be wiped out by or before December 31, 1949. The auditors would not 
be satisfied about it unless they examined the title deeds, the mo deed, the 
valuation report eto. These were non-existent. It was, therefore, that the above 
bogus transactions were created. This was the contention of the prosecution which 
was to be judged by the jury upon the evidenoe before them. The above-mentioned 
four transactions would accordingly be relevant facts. The conspirators’ comduot 
of showing repayments in October 1950, namely, showing that the amounts advan- 


oed to vji and Misridevi and also to saooused No. 5 under a fresh loan 
to him been by them and that the sale proceeds of the Tropical Insu- 
rance Company’s had been recovered. by the Jupiter General Insurance Com- 


pany, was influenced by the relevant facts, the relevant facts being the above-men- 
tioned three bogus loans and the bogus purchase of the Tropical shares. Because 
the bo character of those dealings to be concealed from the auditors, a 
show of repayments was made by bringing in moneys from the Empire of India 
Life Assurance Company and the loa dermal Company. Clearly, therefore, 
the repayments were influenced by four prior dealings which were relevant 
facts. Repayments themselves would accordingly be relevant facts under s. 8 of the 
Indian Evidence Aot and the evidence thereof would be admissible. 


The evidenoe to show that the reimbursement of monies to the Jupiter General 
Insurance Company was made with the monies obtained from the Empire of India 
Life Assurance Company and the Tropical Insaranoe Company, and not with the 
monies paid baok by en ull or Misridevi or accused No. 5 (sinoe they paid nothing 
in fact) nor from the proceeds of the Tropical shares, would be admissible to 
rebut the defenoe which would otherwise be open to the accused, namely, the defence 
that there wae no fraud committed in this case on the Jupiter General Insurance 
Company, that the sum of Re. 28,15,000 was utilised not for eee the Jupiter 
shares but for advancing a loan of Rs. 25,10,650 to accused No 5 p i 
the properties of the Delhi Swadeshi Co-operative Stores for Rs. 2,60,000, that 
the amount whioh was paid back by aooused No. 5 was utilised for giving loans to 
Raghavji and Misridevi and for purchasing 54,000 shares of the Po aaa 
Company and that ultimately the monies had gone baok to the Jupiter Company by 

vji and Misridevi paying of thar loans and by sécused No. A alao gayi 
off his fresh loan (Res. 5,30,000) and from the sale proceeds of the Tropical Insurance 
Company’s shares. As I have just mentioned, creation of evidence of bogus repay- 
ments by bringmg in monies from the Empire of India Life Assurance Company 
and from the ical Insurance Company would be a relevant fact and evidence 
about it would be admissible for rebutting the above defence which would other- 
wise be open to the acoused. The authority for this conclusion is to be found in 
a decision of the Privy Council in Matin v. Attorney-General for New Soth Wales. 
In that case, their Lordships obsarved (p. 65) : ; 
“*...the mere fact that the evidence adduced tends to shew*the commission of other crimes 
does not render it inadmissible if ft be relevant to an {issue before the jury, and it may be so 
relevant if it bears upon the question whether the acts alleged to constitute the crime charged 
in the indictment were designed or accidental, or to rebut a defence which would otherwise be 
open to the accused.” 


In the result, we find no substance in Mr. Chari’s contention that the repayments 


to the Jupiter General Insurance Com in October 1950, being remote from the 
fraud alleged by the prosecution, the evidence thereof was not issible. In our 
view, such evidence was admissible. l 
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. Next Mr. Chari mado a grievanoe of how the learned Judge had dealt with what 
he (Mr. Chari) had called certain “irrational features” of the case. In para. 556 
of his charge, the learned Judge told the jury: 

“It is at this stage that I shall point out the defence versions of these various acts of these 
accused persons. It is submitted that these acts show that the accused had no dishonest in- 
tention or guilty knowledge at the timé, it is alleged, they did various acts. Mr. Chari has 
pointed out to you the ‘20 Irrational features’, as he called them. He has pointed out that the 
accused persons would’ not be creating evidence against themselves assuming that they had 
the guilty knowledge, their actlons were irrational and could only be explained on the ground of 
innocent mind. He has pointed out that if the accused wanted to take the moncys dishonestly, 
why was it necessary for them to draw a cheque in the name of Delhi Swadeshi Co-operative 
Stores or order and then ask Guha to sign and make it payable to Tropical Insurance Co. or 
order which necessitated accused No. 2 to sign. Gentlemen, I trust you will consider the argu- 
mentg of the defence and consider whether you think that the accused persons who dealt with 
these cheques (Exhs. Z-66, Z-67, Z-68) had the dishonest intention or not.” 


It is clear that in the previoug paragraphs of his charge, the learned Judge had 
dealt with certain acts and conduct of the acoused upon which tho prosecution relied. 
The comment of Mr. Chari in regard to those acta was that they w cro not compatible 
with guilty mind, but on the contrary were indicative of innooenoe. The tenor 
of Mr. Chari’s oritioism in regard to those sots was generally speaking the same, 
namely, that if the accused had a criminal intention or ae urpose in their 
minds, they would not have done those aots. ee Chari, those were 
normal and natural acts of straightforward people. © eet of Mr. Ohari upon 
the learned Judge’s oharge in this context was that, while dealing with several 
pieces of the conduct of the accused, the learned Judge did not direct the jury 
each time that if the aooused had been concerned in the conspiracy, their conduct 
would not have been what it was. In our view, Mr. Chari’s attack was scarcely 
justified. It is to be remembered that 107 witnesses were examined for the pro- 
gecution in this case. The day-to-day hearing of the oase lasted for 170 days. 
The record of the evidence and exhibits was enormous. It came to 1800 and odd 
pages. The oharge to the jury took five days to be delivered and it covered 493 
pages. Lf every circumstance arising out of every half a dozen lines and every 
inference, natural or far-fetched, obvious or latent, arising from every page of the 
huge record were to be put to the jury, the oharge to the Juy would have been 
muoh longer than it was and would scarcely have been called “summing up”. When 
a Judge sums up & case, he must state the facta of the prosecution story and the version 
of the defence if any. He must explain the relevant law. He must invite the jury’s 
attention to the evidence led by the prosecution in support of the facta contended 
by it and to the attask made by the defenoe upon that evidenoe. If the accused has 
led any evidenoe, the Judge must draw the jury’s attention to it. The expression 
“summing up” signifies conciseness, clarity and brevity without sacrifiomg what: is 
essential for the understanding of the prosecution oase and the defence osse and for 
the appreciation, correlation and rit ne of evidence. In the present case, 
the learned Judge’s oh to the jury amply satisfies these requirements. Indeed, 
the charge might have advisedly ae without sacrificing the essentials. 
A jury consists of persons with experience of the world. There is a natural presump- 
tion in their favour that the oy are persons of common sense capable of understanding 
what is natural and probable and what is otherwise. They could be trusted to use 
their discretion and draw, from the facts and circumstances disclosed by the evidence 
before them, inferences which are obvious and natural. A Judge is not guilty of a 
non-direction if he does not tell the jury on every occasiop, while dealing with the 
evidence on every fact, that they must see what nobody oan fail to see. We have 
thought it necessary to point this out, though it is obvious, because often times the 
defence, unable to find misdirections in the charge of the learned Judge, endeavours 
to spell out nondirections. A discrimmation must be made between omission to 
state what is essential, fundamental and requiyed for the correct guidance of the 
jury and omission to state what is obvious and cannot fail to be noticed. In our 
Meal a directions given by, the learned Judge in para. 556 of his charge to the jury 
ons. 
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The next oritioism of Mr. Chari against the learned Judge’s ch was that, 


although certain ns of the names of Chandulal Ratanchand $ and H. F. 
Parikh, who had been examined by the prosecution as its witnesses in the Court of 
the gommitting istrate, were not examined by the proseoution during the sessions 


trial, the learned Judge did not ask the jury to draw an inference adverse to the 
prosecution. According to Mr. Chari, the learned Judge ought to have asked them 
to do so. It is to be remembered, however, that although the prosecution did not 
examine Chandulal Ratanchand Shah and H. F. Parikh as their witnesses in the 
sessions trial, they had kept those persons ready in the Court if the defence had 
wanted to examine them and that was enough. In Bmperor v. Kasamalli Mirealli}, 
a Full Bench of this Court observed (p. 41) : 

“The learned Judge also used a statement to the police in the case of the witness Nazir. 
Now, Nazir’s evidence is in a very unsatisfactory condition. He was called before the Commit- 
ting Magistrate, and presumably told a story which the prosecution believed to be false y and 
consequently they did not wish to call him in the Sessions Court. In our opinion their proper 
course In such e case was, not to call him themselves, but to give his name to the defence, see 
that he was present in Court, and tell the defence, if they did not already know it, what he was 
prepared to say. As he had given evidence before the Committing Magistrate, the defence 
probably knew what he was prepared to say, and the defenoe, if they thought fit, could have 
called him as a witness. In our opinion, the duty of the prosecution in criminal cases is clear. 
It must always be perfectly fair. It has been said over and over again that it is not the function 
of the Crown to procure the conviction of an innocent person. That is obvious. But the Crown 
is not bound to call before the Court a witness, who, it believes, is not going to speak the truth. 
If the Crown informs the accused of the name of the witness and produces him in Court, it can 
then leave it to the accused to call him or not, ds he thinks fit.” 


Thus, there is no substanoe in the contention of Mr. Chari that the learned Judge’s 
charge suffered from a nondirection, because the learned Judge did not ask the jury 
to draw an adverse inference against the prosecution as the prosecution did not 
examine Chandulal Ratanchand Shah and H. F. Parikh as their witnesses in the 
seesions trial, though they had been examined as prosecution witnesses in the commi- 
tting Magistrate's Court. 

In respect of accused No. 5, Mr. Chari contended before us that there was no 
evidence to show that he was a member of the criminal conspiracy between Decem- 
ber 1, 1948, and January 31, 1949, which was the period specified in the charge 
against the acoused. In this connection, it is to be remembered that monies went 
from the Jupiter General Insurance Company, Bombay, to the Tropical Insurance 
Company, lhi, on January 18, 19 and 20, 1949, by virtue of the various 
cheques which were drawn by the Jupiter Company in favour of the Tropical Com- 
pany. In respect of the said monies (Rs. 25,10,650), which the Tropical Insurance 
Company was shown to have received from the Jupiter Company, a receipt was 
passed by acoused No. 5 in September 1950. These facta must be correlated and 
the correlation would show that acoused No. 5 must have been a member of the 
criminal conspiracy between December l, 1948, and January 31, 1949, sinoe the 
dates January 18, 19 and 20, 1949, fell within that period. 

Then Mr. Chari said that it was not proper on the part of the learned Judge to 
Bay in para. 703 of his charge : 

“Mr. Deshpande has further stated in his evidence that a letter of Sardar Shardulsingh 
Caveeshar requesting the company to pay the amount of the loan to Tropical was shown to him. 
This letter is again not forthcoming. He (meaning thereby Deshpande) had also seen the 
promissory note executed by Sardar Shardulsingh Caveeshar which was cancelled. Of course, 
he is not ina position to identify the signature of Sardar Shardulaingh Caveeshar on these- 
documents. As you know, Sardar Shardulsingh Caveeshar has denied that he gave any 
promissory note for Rs. 25,10,650/- which is mentioned in the report of the auditors.” 

We are unable to see any impropriety in these observations of the learned J ugk. 
What he did was obvious. He referred the jury to the evidence of Deshpande who 
was one of the auditors who had examined the accounts of the Jupiter General 
Insurance Company. He referred # a statement made by Mr. Deshpande in his 
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evidenco in regard to what was represented to him to be a letter of accused No. 5 
and in regard to his having seen a oertain promissory note, which was represented 
to him to have been executed by accused No. 5. Having drawn the attention of the 
jury to the aforesaid evidence of Mr. Deshpande, the learned Judge, fairly and 
justly, drew the attention of the jury to the fact that Mr. Deshpande was not in 
a position to identify the signature of acctsed No. 5 either on the letter or on the 
ey note. He also told the jury what accused No. 5 had to say about it. 
o told them that the alleged signature of accused No. 5 on the above-mentioned 
letter and the promissory note was denied by acoused No. 5. Having put the 
above-mentioned. position clearly before the jury, the learned Judge told them : 
“Tt is for you therefore to consider whether such a promissory note or such a letter of 
authority as has been mentioned by Deshpande existed or not.” u i 
We are unable toseg any impropriety in this direction which the learned Judge gave. 
Then Mr. Chari contended that the verdiot of the jury, which the jury returned in 
favour of accused No 3, was based on certain facts, that the facts against accused. 
No. 5 were the same and that, notwithstanding the facts being the same, the jury 
‘had returned an unanimous verdict against accused No. 5 that he was guilty of the 
offences under s. 120-B read with s. 409 and s. 409 read withs. 109 of the Indian Penal 
Code. Mr. Chari contended that the facts all by the prosecution against accused 
Nos. 3 and 5 being tho same, the verdict of the jury as against accused No. 5 was 
æ perverse verdict which would entitle us to go behind the verdict and examine the 
ovidence for ourselves. Mr. Ohari is not correct in his submission. It is only too 
evident that the set of facta against accused No. 5 was materially and substantially 
different from the set of facts against accused No. 3. It was at the instanoe of 
accused No. 5 that, according to the evidence on the record, the Jupiter General 
Insurance Company had adyanoed monies to the Tropical Insurance Company. 


Again, a show was made as though the monies were returned or id by the i- 
oal Insurance Company to accused No. 5. There isa receipt exh. Z-305-A on 
record of this case, in of whioh there is the evidence of Chopra, purporting 


to show that the Tropical Company had paid off their debt to acoused No 5. It 
would ap from the statement of accused No. 5 himself that his application for 
a loan of Res, 6,00,000 was a bogus application, sinoe the person who was to avail 
himself of that loan war not hi . but Lala Shankarlal. These and other facts 
referred to by the learned Judge during the course of his elaborate charge to the jury 
would distinguish the case of i saunod NO. 5 from the case of accused No. 3.:We are 
unable to endorse Mr. Charis contention that the verdict of the jury against 
acoused No 5 was a perverse verdict. 

Regarding the case against acoused No 1, Mr. Chari contended that the securities 
belonging to the Jupiter General Insurance Company were got baok by that com- 
een the Bank. The letter in that connection exh. Z-32 was written by Mr. 

i, the Sub-Manager of the Jupiter General Insurance Company. The securities 
were taken delivery of by L. N. Mehta, who was the Chief ier of the Jupiter 
General Insurance Company. The letter exh. Z-32 was countersigned by Rege, the 
Chief Accountant of the company. Mr. Chari’s contention was that if the intention 
of accused No. 1 was a sinister or dishonest intention, the above-mentioned course 
of conduct, which was e fair and ightforward course of conduct, would not have 
been adopted. Mr. Chari contended that the learned Judgo did not point this out 
to the jury. Here again, Mr. Chari is not correct. If we turn to 530 of the 
learned Judge’s charge, wa find that the learned Judge made the following observa- 
tions before the jury: 

‘Then it is further pointed out by the defence that this withdrawal was not done hı secrecy 
and it is therefore submitted that the withdrawal of securities had nothing to do with any criminal 
intention. It is pointed out that the letter written to the Bank for such withdrawal was signed 
by Baxi, the Assistant Manager and the person who brought the securities to the Jupiter General 
Insurance Co. was L.N. Mehta, Chief Cashier, both of whom are not alleged to be co-conspirators. 
It is pointed out that this letter is also signed by Rege, the Chief Accountant. I see some force 
inthis argument. But it is for you to consider this *ubmission.”’ 


Woe are unable to understand what more the learned Judge could have done. He 
did tell the jury that he saw a certain amount of foros in the contention of the defe- 
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noe in this behalf, but he ultimately left it to the jury, who were Judges of facta, 
to decide it for themselves what value to attach to this contention of the defence. 

Then Mr. Chari contended that the letter which was written to Harkisondas in 
connection with the sale of the securities—the letter exh. Z-36 dated January 13, 
1949—was written by accused No. 1 himself. Again, it was accused No. 1 who 
wrote on January 15, 1949, to the Punjab National Bank Ltd., Bombay, telling 
the bank that he was forwarding certain secarities, so that the said securitiet might 
be given to Harkisondas, upon Harkisondas paying the price in that behalf. 
Chari’s contention was that this conduct of acoused No. 1 in writing to Harkisondas 
on the one hand and in writing to the bank on the other hand was not compatible 
witha guilty mind. Mr. Chari contended that this aspect of the case ought to have been 
put by the learned Judge before the jury, but it wasnotso put. Mr. Chari’s submi- 
ssion involves a question of the consideration of natural probabilities and I have dealt 
with this aspect of the oase already in considerable details. The jury were Judges 
of natural probabilities. They knew that acoused No. 1 had signed the above-men- 
tioned letter to Harkisondas and had also signed another letter to the bank. They 
also knew that acoused No. Fase aT aes nsible office of a Director in charge 
of the company. These circumstances being ey are them, it was for them to draw 
their own conclusion whether the conduct ofa accused Ño 1 was consistent with orimi- 
nal intention or not. 

Then Mr. Ohari said that Harkisondas was not asked by acoused No 1 to deal 
with the securities in a manner which was otherwise than.a normal manner. For 
instance, accused No 1 did not take the precaution, which he would otherwise have 
taken, of asking Harkisondas not to send the contracte in the matter of the sale 
of the securities to the office of the Jupiter General Insurance Company. Acoord- 
ing to Mr. Ohari, if aconsed No. 1 had a criminal intention in this matter, he would 
have told Harkisondas that he would call for the sale proceeds of the securities 
himself. Then again, Mr. Chari invited our attention to the letter exh. Z-38 which 
was written by acoused No 1 to the Bank of India asking the bank to deliver 
securities worth rupees one lakh to-Harkisondas and credit proceeds to the account 
of the Ju o General Insurance Company. Mr. Chari’s contention was that if 
accused No. 1 had any criminal intention, he would have got the securities himself 
from the bank and would have then given them to Harkisondas. Now, it is a matter 
of common knowledge that if a criminal wants to commit an offence, he would as far 
as possible preserve a show of normality. If an abnormal show is made, if something 
which is not usually done is done, it would excite suspicion against the person doing 
it. In other words, the inferences which Mr. Chari wanted the learned Judge to 
a before the jury were obvious inferenoes, and we do not think that the learned 

committed a fault of non-direction if he did not tell the jury what according to 
wn Chari he should have told them, namely, that the above-mentioned oonduot of 
accused No. 1 was normal conduct. It was a point so easy and so obvious that the 
the jury could not have failed to notice. 

These were all the points which Mi. Chari for the ap ts pressed before us. 
We asked Mr. Chari whether he could point out anything else, any other observations 
in the learned Judge’s charge to the jury, which might amount to a misdirection. 
We asked him whether there was any other nondirection in the charge. His answers 
to these questions were in the negative. Our conolusion, therefore, is that the 
learned Judge’s charge to the jury did not suffer from any misdirections or nondirec- 
tions amounting to misdirectiqns. Accordingly, it woyld not be open to the Court 
to go behind the verdict of the jury and examine the evidence for ourselves and to 
come to our own conclusion upon that evidence. As no misdirections or nondirections 
amounting to misdirestidns in the learned Judge’s charge to the jury have been pointed 
out to us, we cannot go behind that verdict. 

The appeals accordingly fail and are dismissed. Aooused Nos. 2 and 4 must 
surrender to their bailin Bombay. Accused No. 1, who is in Delhi, must surrender 
to his bailin Delhi and inform the Registrar of this High Court about it. 

We cannot conclude this judgméht without recording that Mr. Chari argued these 
appeals with a degree of ability, clarity, precision and fairness which must evoke 
the admiration and appreciation of the Court. When Mr. Khandalawala rose to 
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reply, we soon discovered that ability, precision and fairness were matched with 
ability, precision and fairness. It was a pleasure to hear Mr. Khandalawala reply, 
and reply clearly and effectively, to the points which were pressed before us by Mr. 
Chari. The great and valuable help rendered to us both by Mr. Chari and Mr. 
Khandalawala rendered it easier to understand the case, the facta whereof were 80 
numerous and reactions infer se of those facta so intricate. 


Appeals dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Vyas. 


‘ BAI ASHA v. BAI BIBAN.* 


Sunni Bohras of Gujarat—Sunnt Bohras of former Baroda State—Whether such Sunni 
Bohras governed by Hindu law of succession and Inheritance. 


The Sunni Bohras of the territory which.was formerly known as the Baroda State 
are governed by the Hindu law.in matters of succession and inheritance. 
Chhotalal v. Bait Sakar, referred to. 
The facta appear in the judgment. 


B. G. Thakor, for the appellant. 
N. V. Karlekar, for the respondents. 


Vyas J. This appeal raises a point as to the law which is applicable, in 
matters of succession and inheritance, to the Sunni Bohras of ae territory 
which was formerly known as the Baroda State. Are they governed in such 
matters (succession and inheritance) by the Hindu law or doca the Maho- 
medan law apply to them? This point has arisen in this way. 

The plaintiff, who is the appellant in this appeal, is the sister of one Gulam 
Hussein Kasubhai. Gulam Hussein died on April 19, 1944. This ia, there- 
fore, a suit by a sister of a deceased person for the administration of the pro- 
perties left by him and for partition and separate possession of what she 
contends is her share in the said properties. It may be noted that Bai Biban 
and Bai Urbai, who are defendants Nos. 1 and 2, are the widows of Gulam 
Hussein. Gulam Hussein died without leaving any issue. His properties 
with which we are concerned in this suit are three honses, certain orna- 
ments, lands ete. In these properties the plaintiff claims a three-fourth share 
and she has asked for separate possession of that share after having the pro- 
perties partitioned. 

The suit of the plaintiff is resisted by the defendants upon several con- 
tentions, the principal contention being that the parties being Sunni Bohras 
of Baroda, are governed by the Hindu law in matters of succession and in- 
heritance, that under the Hindu law sistera are not entitled to a share in 
the properties of their deceased brother so long as the latter’s widows are 
alive and that, therefore, the plaintiff’s anit must fail. 

The learned trial Judge has taken the viow that the law applicable to the 
parties in matters of succession and inheritance is the Hindu law. Consist- 
ently with this view of his, he has ordered the dismissal of the plaintiff’s 
suit. It is from that decree that the plaintiff has filed this appeal. 

Jt is clear that if the Sunni Bohras of the former Baroda State, to which 
community the parties belong. are governed in matters of succession and in- 
heritance by the Hindu law, the plaintiff being a sister of the deceased would 
not be entitled to claim, by right of succession, any share in the estate of 
the deceased so long as the widows of the deceased arè alive. On the other 
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hand, if the Mahomedan law governs matters of succeasion and inheritance 
amongst the Sunni Bohras of the former Baroda State, the plaintiff would 
be entitled to claim a share in the properties of her deceased brother even 
though his widows are alive. Mr. Thakor for the plaintiff contends that the 
Sunni Bohras of Baroda are governed not by ‘the Hindu law, but by the 
Mahomedan Jaw, and that accordingly the plaintiff would be entitled to a 
three-fourth share in the properties of her deceased brother. On the other 
hand, Mr. Karlekar for the defendants contends that in matters relating to 
suecession and inheritance, the Sunni Bohras of the former Baroda State 
are governed by the Hindu law and, therefore, the plaintiff’s suit deserved 
to fail and was rightly dismissed. 

Now, in order to determine whether the Sunni Bohras of the former Baroda 
State are governed by the Hindu law or the Mahomedan law in matters of 
succession and inheritance, we might turn to paragraph 26 of Sir Dinshah 
Mulla’s Principles of Mahomedan Law. Paragraph 26 says: 

“The Sunni Bohra Mahomedans of Gujrat, and the Molesalam Giraslas of Broach, 
are governed by the Hindu Law in matters of succession and inheritance.” 
Mr. Karlekar for the defendants contends that as the Baroda State was a 
part of the territory of Gujerat, the parties who are Sunni Bohras of the 
Baroda State would be governed by the Hindu law in matters of succession 
and inheritance. On the other hand, Mr. Thakor for the plaintiff says that 
the word ‘Gujerat’ in paragraph 26 of Sir Dinshah Mulla’s Principles of Maho- 
medan Law means those parts of Gujerat which, before the merger of the 
Statea, were amenable to the jurisdiction of the Province of Bombay. Mr. Tha- 
kor says that the former Baroda State was'a progressive State, that it had 
its own laws and that the learned author of the Principles of Mahomedan 
Law could not have intended his-statement of law in paragraph 26 of his treatise 
to affect the administration thereof in any way. Mr. Thakor seems to for- 
get, however, that in the territory of Gujerat there were several States big 
and small, besides the Baroda State, before the merger of the States, and 
he doæ not contend, and indeed could not contend, that all those States had 
their own Legislatures and their own laws for the Sunni Bohras in matters 
of succession and inheritance. In assigning a meaning to the word ‘Gujerat’ 
in paragraph 26 of Sir Dinshah Mulla’s Principles of Mahomedan Law, we would 
not be justified’ in discriminating inter se between the former States which 
were situated in the territory of Gujerat. When a question has arisen as to 
what law is applicable to the Sunni Bobras of Gujerat in matters of suc- 
cession and inheritance, we would not be justified in putting the Sunni 
Bohras of the Baroda State on one footing and those of the other States of 
Gujerat on a different footing. The word ‘Gujerat’ in paragraph 26 must, there- 
fore, be so construed as to make the application of the Jaw in matters of 
succession and inheritance amongst the Sunni Bohras of Gujerat uniform. 
whether the: Sunni Bohras resided in one State of Gujerat or the other State 
or whether they resided in those parts of Gujerat which were under the 
jurisdiction of the Province of Bombay. The limitation which Mr. Thakor 
puts upon the word ‘Gujerat’ in paragraph 26 of Sir Dinshah Mulla’s Principles 
of Mahomedan Law, namely, that it should be construed to mean only those 
parts of Gujerat which weye amenable to the jurisdiction of the Province 
of Bombay, is artificial and cannot be accepted. H the word ‘Gujerat’ had oc- 
curred in a Bombay statute enacted before the merger of the States, then 
perhaps it might hav meant only those parts of Gujerat which were amen- 
able to the jurisdiction of the Bombay Province, since, until the merger took 
place, the Bombay Legislature could competently make laws only in respect 
of those territories to which its jurisdiction could extend. It is to be noted, 
however, that Sir Dinshah Mulla’s Principles of Mahomedan Law is not a 
statute and paragraph 26 of this treatise does not embody statutory law. The 
word ‘Gujerat? which is used in this paragraph is a territorial term and it 
ig used in its territorial sense. It means the territory which is geogra- 
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phically known as Gujerat. Now, ihere could not possibly be any controversy 
that the Baroda State was a part of what is geographically called the terri- 
tory of Gujerat. The Bombay Province, as it was then known, consisted of 
three principal divisions, Gujerat, Maharashtra and Karnatak, and each of 
these divisions comprised of areas some of which were amenable to the juris- 
. diction of the Bombay Province and others to the jurisdiction of the ralera 
who wero a sovereign power in their States. Baroda was one of the States 
in Gujerat. Surely, before ita merger, it existed in some part of India. If 
it did not lie in the territory of Gujerat, where was it situated? To say that 
Baroda was not a part of Gujerat is to say that Kolhapur, for instance, was 
not a part of Maharashtra. The contention is on the face of it untenable. 
Before independence, India itself was divided into a territory which was 
under British administration, territory known as British India, and States 
which were under the rulers who were sovereign powers in their own juris- 
dictions. Could it be possibly contended with any sense that the States were 
not parts of India? If it could not be go contended, could it be validly con- 
tended that the Baroda State was not a part of Gujerat? The conténtion 
of Mr. Thakor has no substance. The fact that before the merger the Baroda 
State was a sovereign State not amenable to the jurisdiction of the Bombay 
Province is irrelevant for construing the word ‘Gujerat’ in paragraph 26 of Sir 
Dinshah Mulla’s Principles of Mahomedan Law. That word, as I have said, 
ig nsed in its territorial sense and ita construction should have nothing to 
do with the executive or judicial administration, legislative structure, poli- 
tical attachment ete. of the particular States, such as Baroda, Lunawada, 
Idar, Cambay and others situated in that area (Gujerat). It would thus 
appear from what the learned author (Sir Dinshah Mulla) of the Principles 
of Mahomedan Law has stated in paragraph 26 of his treatise that the parties 
to this suit, who are Sunni Bohras of the former Baroda State, would be 
governed in matters of succession and inheritance by the Hindu law. 

Apart fram paragraph 26 of Sir Dinshah Mulla’s Principles of Mahomedan 
Law if we turn to a decision of the Baroda Privy Council in Chhotalal v. Bat 
Sakar! it would appear that there was no codified law in the Baroda State 
governing matters of succession and inheritance amongst the Sunni Bohras, 
and that in the absence of codified law upon those snbjects the Sunni Bohras 
were governed by Hindu law insofar as they had adopted it in matters of 
succession and inheritance as their personal law. To quote the learned Judges 
of the Baroda Privy Council in this context, they said (p. 418): 

“There is no codified law in Baroda governing the succession to Sunni Boharas. The 
general principles prevailing in the State recognise the personal Jaw of the parties as 
modified by custom. The statutes of Hindu Law apply to Hindus of the State and com- 
munities like Sunni Boharas are governed by it so far as they have adopted it in mat- 
ters of succession and inheritance as their personal Jaw.” | 
We have, therefore, to see whether the Sunni Bohras of the former Baroda 
State. had, in matters of succession and inheritance, adopted Hindu law ag 
their personal Jaw. Now upon the evidence in this case the learned Judge 
has concluded, and rightly in my view, that the Sunni Bohras of the Baroda 
State had adopted the Hindu law in matters of snecession and inheritance 
as their personal law. Noorbhai, a cousin of defendant No. 1, has deposed 
in his evidence that amongst the community of the Sunni Bohras (of the 
former Baroda State), if a person dies childless, his widow succeeds to his 
property and enjoys the property till her death. In°support of this state- 
ment, the witness has cited four instances. Upon the death of one Abhram 
Kasam Kantulla, Killi, the widow of Abhram. inherited the entire estate 
of ber husband, although the husband had a sister who was alive when he 
died. The estate of one Kasam Sodagar, upon the death of Kasam, was in- 
herited by his widow, and when the widow “died, the property went to the 
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Masjid. The next instance is the instance of one Rajan’s property. Upon 
the death of Rajan, his estate was inherited by his widow Mariam, although 
Rajan’s sister was alive when he died. Upon the record of the case, there is 
a sale-deed exh. 87 and this document would. show that Bai Mariam had dis- 
posed of the house, which she had inherited from her husband, in the year 
1922. It is, therefore, clear that upon the death of Rajan, it was his widow, 
and not his sister, who had succeeded to his property. Then there is the in- 
stance of the devolution of the estate of the father of defendant No. 1. It 
may be remembered that this witness Noorbhai is a nephew of defendant 
No. 1's father. He has stated that upon the death of defendant No. 1’s 
father, his property was inherited by him as his nephew. The same position, 
in matters of succession and inheritance amongst the Sunni Bohras of the 
Baroda State, emerges from the evidence of another witness algo, namely, 
witness Ismail Rehman. He too has stated in his deposition that if a Synni 
Bohra dies childless, his estate goes to his nephew and that it is not a custom 
amongst the community of Sunni Bohras for sisters and daughters of a de- 
ceased person to inherit his estate. According to this witness, if a deceased 
Sunni Bohra leaves a widow, his estate is mherited by her, and upon the 
death of the widow, it devolves upon a nephew. If there is no nephew in 
existence, the estate goes to charity. This witness has also fortified his evi- 
dence by referring to certain instances, and one of the instances is the in- 
stance of his own mother. It is clear, therefore, that the witness’ evidence is 
based upon personal knowledge. He has stated that his mother had a brother 
of the name of Ibrahim and that upon Ibrahim’s death, his estate had de- 
volved upon his nephew and was uot inherited by his gister (i.e. the wit- 
ness’ mother), Then there is the evidence of Dhulubhai. He has deposed 
that he is a leader of the community of Sunni Bohras. According to his evi- 
dence, if a Sunni Bohra dies childless, his widow succeeds to his property 
and in no case would his property devolve upon his sister or daughter. Upon 
the death of the widow, the estate would be inherited by a nephew of the de- 
ceased, and if there is no nephew in existence, the property would go to the 
caste. In support of his evidence, the witness has given an instance of the 
estate of one Asmal’s mother’s brother. Upon the death of Asmal’s mother’s 
brother, his estate was inherited by his widow. It did not devolve upon 
Asmal’s mother, which would have been the case if the Sunni Bohras were 
governed, in matters of succession and inheritance, by Mahomedan law. In 
addition to all this oral evidence, there are certain documents upon the re- 
cord of this case which also would show that upon a Sunni Bohra of the for- 
mer Baroda State dying without a widow or a nephew, his property would 
go to charity. For instance, exh. 90 is a wakf document of 1932. Exhibit 80 
is a toakf document of 1934. These documents would show that Vora Isap 
Fateh had given away his estate to. the Masjid and that Kasam Sultan Soda- 
gar had also given away his house to the Masjid, because their wives had 
died during their lifetime and they had no nephews living. Then there is a 
document exh. 94 which is also a wakf document of the year 1946. It would 
show that Sultan Abhram gave away his house to the Masjid. This docu- 
mentary evidence would also show that upon the non-existence of a widow or 
a nephew of a deceased Sunni Bohra of the former Baroda State, his estate 
went to charity, but not to his sister or daughtef which would have been 
the case if the Sunni Bohras of the former Baroda State were governed in 
matters of succession and inheritance by the Mahomedan law. Before part- 
ing with this point, namely, the point of adoption of Hindu law by the Sunni 
Bohras of the former Baroda State in matters of succession and inheritance, 
I would point ont that there are certain admissiong even in the evidence led 
by the plaintiff, which would show that in matters of succession and inheri- 
tance, the Sunni Bohras of the Baroda State are governed not by the Maho- 
medan law, but by the Hindu law. For instance, the plaintiff’s son Hassan- 
bhai has deposed in one part of his evidence: 


474 THE BOMBAY LAW REPORTER. [VOL. ttx. 


“There was a custom amongst us about the observance of the Hindu law in the 
matter of inheritance.” 
It is true that in another part of his deposition the witness has stated: 

“Amongst us the Mahomedan law of inheritance prevails and the Hindu law is not 
applicable to us.” 
It is true that these two contradictory statements would destroy the value 
of both the statements. Nevertheless, it is significant to. remember that the 
plaintiff’s son, who obviously stepped into the witness box to support the 
plaintiff's case that in matters of succession and inheritance the Sunni Bobras 
of the former Baroda Slate were governed by the Mahomedan law and not 
by the Hindu law, did say, perhaps without realising the consequence of 
that statement, that amongst the Sunni Bohras there was a custom and that 
the custom was that in matters of inheritance, the community was governed 
by the Hindu law. Then there is another witness of the plaintiff, namely, 
witness Yakub, and he too has deposed that in the community of the Sunni 
Bohras of Baroda, so long as there were other heirs of a deceased Sunni Bohra 
in existence, his sister would not inherit. Such evidence, coming as it does 
from the plaintiff’s own witness, must lend strong support to the evidence 
led by the defendants that in matters of succession and inheritance, the Sunni 
Bohras of the former Baroda State are governed by the Hindu law and not 
by the Mahomedan law. It is scarcely necessary to pursue the point any faur- 
ther. From what has been stated above, I am of the view that there ig ample 
oral and documentary evidence on the record of the case which would show. 
in the words of the decision. of the Baroda Privy Council in Chhotalal v. Bat 
Sakar, that in matters of succession and inheritance, the Sunni Bohras of the 
Bardoa State have adopted Hindu law as their personal law. - The plaintiff 
being a sister of the deceased Gulam Hussein Kasubhai would not, therefore, 
be entitled to claim any share in the properties of her deceased brother. The 
suit was, therefore, rightly dismissed by the learned trial Judge and the Ap- 
peal must also fail and be dismissed. 


The appeal is dismissed with costs. 
Appeal dismissed. 


Before Mr. Justice Dirit and Mr. Justice Vyas. 


MAHADEV GOKULDAS rtr. THE DISTRICT LOCAL BOARD, WEST 
KHANDESH.” 

Bombay Local Boards Act (Bom. VI of 1923), Secs. 99, 100—Rules framed under Act 
by District Local Board, West Khandesh, Sch. A, Group 2—Profesnonal tax charged 
on money-lending transaction or ‘Vyavahara’ in particular year—Balance of sum lent 
whether fresh advance or ‘Vyavahara’ in succeeding year—Whether balance subject 
to professional tax in subsequent year. 


If monies advanced by a money-lender in a particular year are charged a pro- 
fegsional tax upon the footing that they constitute a money-lending -transaction or 
‘qg’? (in terms of Group 2 of Schedule A to the rules framed by the District 
Local Board of West Khandesh under the Bombay „Local Boards Act, 1923) in that 
year, and if some of the monies advanced are not recovered in the course of that 
year, the outstanding belance cannot be said to be a fresh advance or ‘ ayy’ in 
the succeeding year and cannot be subjected to professional tax during that year. 

If monies are advanced in succeeding years, that is, if fresh ‘vyavaharas’ are done, 
those would be liable to profeasional tax; but one and the same advance or ‘vya- 
vahara’ cannot be multiplied by the number of years during which it 1emains unpaid 
and cannot in that manner become several ‘vyavaharas’. 


1 e 
“Decided, January 14, 1967. Civil Revision Clam, at Sakri, in Professional Tax Appea! 
Heation No. 1729 of 1955, from the deotzion No. 5 of 1055. 
of S$. M. Honreo, Judicial Magistrate, First 
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OnE Mahadev (petitioner) was carrying on business as a money-lender at 
village Nizampur, Taluka Sakri, District West Khandesh. In respect of his 
money-lending transactions he was liable to pay a professional tax to the Dis- 
trict Local Board, West Khandesh (opponent), in accordance with the taxa- 
tion rules framed by the opponent under the Bombay Local Boards Act, 1923. 
The petitioner was called upon to pay Rs. 250 ag professional tax in res- 
pect of his money-lending business during the year 1954-1955. The petitioner 
contended that in computing the amount of professional tax for 1954-55 the 
opponent took into consideration not only the money-lending business done 
by him in 1954-55, but also the outstanding balance which had remained 
unpaid at the end of the preceding year, and that this amounted to double 
taxation and was, therefore, not justified by the taxation rules. This con- 
tention was rejected by the opponent and under s. 113 of the Bombay Local 
Boards Act tho petitioner appealed to the Judicial Magistrate, First Glass, 
Sakri. The appeal was dismissed and the petitioner applied in revision to 
the High Court. 


The application was heard. 


Y F. Chandrachud, for the applicant. 
G. N. Vaidya, for the opponent. 


Vyas J. This is a revision application against an appellate order of the 
Judicial Magistrate, First Class, Sakri, which the learned Magistrate passed 
undor s. 118 of the Bombay Local Boards Act, 1923. By that order, the 
learned Magistrate dismissed the appeal of the present petitioner against a 
notice of demand issued against him by the District Local Board, West Khan- 
desh, to recover a sum of Rs. 260 as professional tax for money-lending 
business done by the petitioner during the year 1954-55 plus Rs. 15-10-0 as 
notice fees. l 

The petitioner is a money-lender and lends monies under a licence issued 
to him under the Money-lenders’ Act. Upon the money-lending business done 
by him, he is liable to pay a professional tax to the District Local Board, 
West Khandesh. In giving the notice of demand for the professional tax for 
the year 1954-55, the Local Board took into consideration not only the money- 
lending business done by the petitioner in the year 1954-55, but also the un- 
recovered balance of the monies lent by him in the previous year 1963-54. 
The learned Magistrate approved of that mode of calculation and dismissed 
the appeal of the petitioner. 

In caleulating the money-lending business done by the petitioner in the 
year 1954-55, the learned Magistrate took into account not only the monies 
lent by the petitioner in the year 1954-55, but also the balance of the busi- 
ners done by him in the previous year. The learned Magistrate illustrated 
that if a person lent Rs. 1,000 to A, Rs. 1,000 to B and Ra. 1,000 to C in the 
vear 1953-54 and was able to recover Rs. 500 from A, nothing from B and 
Rs. 300 from C, before the end of the year 1953-54, the unrecovered balance 
of the money-lending done. during the year, that is, the balance of Rs. 2,200 
should be considered to be the money lent during the next year (1954-55) 
and, therefore, if the fresh advances made by him during the year 1954-55 
amounted to Rs. 3,000, the monies lent by him during that year would be 
not Rs. 3,000 only, but Rs. 3,000 plus Rs. 2,200—Ra. 5,200, and he would be 
liable to pay professidhal tax on that amount in 1954-55. In adopting this 
manner of calculation, the learned Magistrate overlooked the fact that in 
respect of the amount of Rs. 2,200—the unrecovered balance of the moniea 
lent in 1953-54—the petitioner was being charged the professional tax twice 
over, once in the year 1953-54 and again in the year 1954-55; and if the said 
amount of Rs. 2,200 remained anrecovered for three years more, the Local 
Board would be charging him professional tax upon it thrice over, four 
times over and five times over. This, in our view. is not a right construction 
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of the word ‘‘ S4git’’ occurring in Group 2 of Schedule A to the rules 
framed by the District Local Board of West Khandesh under the powers 


conferred upon the Local Board under ss. 99 and 100 of the Bombay Local 
Boards Act, 1928. 


In justifying the manner of calculating the money-lending business done 
by the petitioner in the year 1964-55 upon the assumption that the petitioner 
had advanced a sum of Rs. 3,000 in the year 1953-54 and had been able to 
recover Rs. 800 only out of it during that year, the learned Magistrate ób- 
served in the course of his judgment: 

“Though the sum of Rs. 2,200 is a balance at the end of the year 1953-54, still 
the appellant is going ‘to receive the interest on this sum at the prescribed rate during 
all the subsequent years till the debt is repaid to the last pie... If any sum is lent it 
‚becomes the sum loaned not only in the year in which it was actually paid to the debtor, 
but during all the years till it is finally repaid in full...loan advanced in one year is 
the loan advanced for the next year also if it is not repaid during that year'and go on... 
So long as the creditor continues to receive interest on such sum, that sum must be 
considered as the turn over of that particular year. It is surely inequitable that the 
creditor should go on recetving interest from year to year while the Board should re- 
ceive its legitimate tax only for one year.” 


The reasoning of the learned Magistrate, which is contained in his observation 
“though the sum of Rs. 2,200 is a balance at the end of the year 1953-54, still the 
appellant is going to receive the interest on this sum at the prescribed rate during all 
the subsequent years till the debt is repaid to the Jast ple” 
and the conclusion based upon that reasoning, namely, that the unrecovered 
balance of the money-lending business done in a previous year can also be 
taken to be monies lent in the succeeding year are hardly sound. [t is true 
that on the unrecovered balance of Rs. 2,200, the petitioner would receive 
interest until the amount is recovered by him, but he is not getting away 
with it without having to pay tax upon it. He would have to pay income- 
tax upon it. Besides, merely because the petitioner would continue to re- 
ceive interest on the unrecovered balance of the amount lent by him, the 
amount initially lent by him could by no reasonable construction be said to 
have been advanced twice, thrice, four times and even many more times by 
him. The money-lending transaction, that is the ‘‘ @qux ’’, in terms of 
Group 2 of schedule A to the rules.framed by the District Local Board of 
West Khandesh, would in such a case be only one. If, therefore, monies are 
advanced in succeeding years, that is, if fresh ‘vyavaharas’ are done, those 
would be liable to professional tax; but one and the same advance or ‘vyava- 
hara’ cannot be multipliéd by the number of years during which it remains 
unpaid and cannot in that manner become several ‘vyavaharas’. If we may 
adopt the analogy of the incometax, it is but too well-known that once a 
particular income is taxed, the same income cannot be taxed over again. Simi- 
larly, if monies advanced in a particular year are charged a professional tax, 
that particular money-lending transaction, assuming that all the monies lent 
in that year are not recovered during. the course of that year, cannot be 
gaid to be a fresh advance in the succeeding year and cannot be made a 
mbject of a professional tax during that year. , 

The learned Magistrate’s observation “if any sum is lent, it becomes the sum loaned 
not only in the year in which it was actually paid to the debtor but during all the years 
till it is finally repaid in full” is patently unsound. A continuing loan or a balance 
of loan remaining unpaid cannot be considered a fresh loan every year until 
the initial loan is wiped out. In that case, assuming that no repayment of the 
original loan is made for five years and the whole of the initial loan is paid off 
in one lot in the sixth year, the professional tax would be levied, not on one Joan, 
but on five such loans. The initial loan cannot in this manner be multiplied by 
a number of years during which it remains unpaid, since the multiplication 
would convert one loan into several loans. If several loans are freshly ad- 
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vanced, it is a different matter. But the same advance, the only one and the 
initial advance, which remains unpaid, cannot be, turned into several ad- 
vances or ‘vyavaharas’ in this manner. ‘The learned Magistrate’s further 
observation “loan advanced in one year is the loan advanced for the next year also if it 
is not repaid during that year and so on” is a fallacious observation. A loan 
advanced in the year 1953-54, if not repaid, is carried forward to the year 1954- 
oo. But it is the same loan carried forward. In 1954-55, it does not become a 
new, fresh or another loan, different from the loan of the year 1953-54; and the 
game loan cannot be taxed twice over, as the same income cannot be taxed twice 
over as I have already mentioned. The learned Magistrate has then observed: 
“So long as the creditor continues to receive interest on such sum, that sum must 
be considered as the turnover of that particular year. It is surely inequitable that the 
O Pu EO ee ce geen ao eee ele tee Board cheakt racers 
its legitimate tax only for one year.” 
This is not a correct angle of vision to adopt while we are on the aie of 
calculating professional tax. There is no inequity in the Local Board not 
being able to recover a tax twice, thrice or four times over on the same one 
initial advance which is merely carried, forward im successive years. For 
the money-Jending transactions done in the year 1958-54, the professional tax 
had already been levied on the petitioner in that year. If for the balance 
which remamed unrecovered during that year the petitioner is to be charged 
a professional tax again, it would mean taxing the same money-lending tran- 
sactions twice over again. This, in our view, could not have been the intention 
of the District Local Board of West Khandesh when Group No. 2 of Schedule 
A to the rules was framed by the District Local Board. 

There is one more point involved in this application and it is as to what 
should be taken to be a taxing year. If we turn to r. 2, cL (10), of the rules 
' framed by the Local Board, it would appear that the year, having regard to 
which the taxes are to be calculated, is defined m cl. (10), and the definition 
says that the year would be computed from April 1 of a particular year to 
March 31 of the next following year. The learned appellate Magistrate has - 
adopted a samvat year as the yoar for calculating professional tax. This ob- 
viously is not a correct way of calculating a professional tax. We direct that. 
for calculating professional tax, the year should be computed from April 1 of 
a year to March 31 of the next following year. 

For the reasons stated above, we allow this application aud send the papers 
back to the learned Magistrate with a direction that he should ascertain what 
were the fresh money-lendmg transactions which were done by the petitioner 
in the year 1954-55 and having ascertained the extent of those fresh money- 
lending transactions done by the petitioner in the year 1954-55, professional 
tax upon those transactions should be calculated, bearing in mind that the 
year should be computed from April 1, 1954, to March, 31, 1955. 

The order passed by the learned Magistrate is set aside. The applicant 
will get his costs from the opponent who will bear his own costs. 


Order set aside. 
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Before Mr. Justice Dixit and. Mr. Justice Vyas. 


MAHADEO RAMCHANDRA WASHIKAR v. DAMODAR VISHWANATH 


GOKHALE.* 


Indian Succession Act (XXXIX of 1925), Sec. 89—Direction by testator to dispose of his 


Tesiduary estate according to discretion of executor and as he deemed fit—Whether 
such direction defective for uncertainty and void—Dispositions made by executor in 
pursuance of such ‘power whether valid—Distinction between trusts and powers. 

A testator by his will disposed of the residue of his estate in the following manner: 
~The executor...should dispose of all my other estate and money according to his 
discretion (by giving the same) to an institution or institutions af utility, as he may 
deem fit”. By his codicil to the will he provided: “The further power which I 
hereby give to [my executor] in addition to the power given by me to [him] in the 
first will is that [he] should spend all my residuary estate and money in such manner 
as he may deem fit (by giving the same to an institution or institutions or in any 
other manner he may deem useful). His decision in that behalf shall be final.” On 
the question whether the disposition of his realduary estate as made by the testator 
by his will was defective for uncertainty:— 

Held, that by the aforesaid words in the will and the codicil a general power was 
conferred upon the executor and that these words did not create a trust, 

that this being a case of power, there could be no question of the testator’s direc- 


tion being defective for uncertainty and, therefore, void, and 


that this general power which was given by the testator to the executor was good 
power and the dispositions made by the executor in pursuance of that power were 
good and valid dispositions. 
Shtrinbal v. Ratanbai, Gibbs v. Rumsey’ A.-G., New Zealand v. N. Z. Insurance ' 
Co” and Trikumdas Damodhar v. Haridas’ referred to. 
There is a fundamental distinction between trusts and powers. A trust is an obli- 
gation annexed to ownership. A trustee holda property subject to an obligátion 
which the testator has imposed upon him. The obligation follows from a peremptory 
direction of the'testator that the trustee must dispose of his estate in certain ways 
or upon certain specified or ascertained or ascertainable objects. A trustee has no 
freedom of choice as to how he should distribute the testator’s estate. He is bound 
to carry out the injunction given by the testator end his conduct in the matter of 
disposition of the estate must strictly conform to that injunction. He must act with- 
in the sphere of the testator’s direction and must not deviate from it or modify H. 
In the case of power, the position is quite different. There is no direction by the 
testator. There is only his wish or recommendation, and the wish is that the donee 
of the power would have absolute discretion and free unfettered cholce as to the 
objects, institutions or persons amongst whom the estate of the testator might be 
distributed. The test is whether what is expressed by the testator is his directlon 
Intended to control the conduct of the person to whom it is addressed or whether it 
is merely his wish or indication of his mind that the person appointed by him should 
use his own discretion and act as he thought best. In the former case it is a trust, 
whereas in the latter case it is a power. In order to consider whether the testator 
created a trust or gave power, the will must be construed as a whole and the intention 
of the testator gathered. d 

Lambe v. Eames and In re Hutchinson and Tenant, referred to. 


The facts appear in the judgment. 
K. B. Sukhtankar, for the appellant. 


V. AL. Tarkunde, for respondent No. 


“Decided, January 18/21, 1957. Second 1 (1931) L. R. 48 I. A. 69 
Appeal No. 205 of 1954, from the decimon of 2 (1813) 2 V. & B. 204. 
D. P. , Aswistant Judge at North 3 [1987] A. I. R. P.O. 8. 
Satara, in Civil Appeal No. 368 of 1951, 4 (907) I. L. R. 31 Bom. 588 
. reversing the decree passed by Y. 8. Shinde, 5 eh L. R. 6 Ch. 597. 
Third Jomt Civil Judge at North Satera, in 6 (1878) L. R. 8 Ch. 640. 


Civil Sult No. 228 of 1949. 
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Vyas J. This is an appeal by plaintiff No. 2 for himself and as an heir of 
plaintiff No. 1. The original suit was filed by two plaintiffs Ramchandra and 
Mahadev who were father and son. It was filed for the recovery of certain 
documents or scripts which were specified in the schedule annexed to the 
plaint. Defendant No. 1 is Mr. Damodar Vishwanath Gokhale, who is a jour- 
nalist of Poona, and defendant No. 2 is a limited company of the name of 
“Western India Trustee and Executor Company Ltd.” with its head office at 
Satara. It may be noted that after the judgment in the suit was pronounced 
by the trial Court, plaintiff No. 1 Ramchandra died. Plaintiff No. 2 is his 
heir and legal representative and the present appeal is prosecuted by plaintiff 
No. 2 both for himself and as an heir and legal representative of plaintiff No. J. 

One Abajee Washikar had two sons Ramchandra and Gopal. Ramchandra 
had two sons Ganesh and Mahadev. Mahadev is plaintiff No. 2. Gopal diod 
several years ago. During his life-time Gopal had given away his share in tho 
property to his nephew Ganesh. Ganesh was a medical man and he was a 
licentiate of the College of Physicians and Surgeons, Bombay. Ganesh put 
in several years’ service in Africa whereafter he returned to India and took 
up residence in Poona. Dnuring the declining years of his life, Ganesh was in 
the service of the Poona Municipality. On August 6, 1942, Ganesh made a 
will and appointed defendant No 1, Damodar Vishwanath Gokhale, as the sole 
executor under the will. On August 10, 1942, Ganesh executed a codicil 
making certain changes in the will. Ten days thereafter, on August 20, 1942, 
Ganesh died at Poona. On July 4, 1945, defendant No. 1 obtained a probate 
of the will of Ganesh from the District Court at Poona. After obtaining the 
probate, defendant No. 1 administered the property of Ganesh and gave cer- 
tain legacies to the legatees mentioned in the will. One of the legatees was 
plaintif No. 1 Ramchandra himself. Under the will a bequest of a house and 
certain cash was made in favour of plaintiff No. 1. That bequest was carried 
out by defendant No. 1 after obtaining the probate of the will. The testator 
(Ganesh) by his will made a certain disposition of his residuary estate and it 
is that disposition which has become the subject-matter of the present litiga- 
tion. Before the suit was filed by the plaintiffs, defendant No. 1 executed a . 
deed of trust in respect of the residuary estate of Ganesh, and the trust wus 
made in favour of defendant No. 2. By this deed of trust, defendant No. J] 
handed over to defendant No. 2 a Government promissory note of the value of 
Rs. 10,000 and cash amounting to Rs. 1,000. These were handed over to 
defendant No. 2 for being passed on to the Poona University for establishing 
a scholarship to be given to a student who would head the list of suecessful 
candidates at the second M.B.B.S. examination of the University of Poona. 
Defendant No. 1 also handed over certain documents and scripts of the value 
of Rs. 1,225 to defendant No. 2. so that the interest on the abovementioned 
amount might be handed over every year to an institution of the name of 
Anath Vidyarthi Graha for being spent annually on the Shradh of the testator 
Ganesh. After the property of the testator was disposed of in the manner 
stated above by defendant No. 1. a notice was given by tae No. 2 on May 
16, 1949, to defendant No. 2, calling upon defendant No. 2 to refrain from deal- 
ing with the funds which were handed over to it by defendant No. 1. Defend- 
ant No. 2 was asked to hand over the abovementioned amounts to plaintiff 
No. 2, as the contention of plaintiff No. 2 was that he disposition of the resi- 
duary estate of the testator, as made by the testator by his will, was void for 
uncertainty and it offended against the ‘‘principles of justice, equity and good 
conscience’. After giving the notice, the present suit was filed by the plaintiffs 
on June 6, 1949, asking for the return of the documents and scripts stated in 
the schedule to the plaint from defendant No. 2. It is to be noted that in the 
plaint the only relief which was sought by the plaintiffs was in respect of the 
documents and scripts mentioned in the schedule annexed to the plaint. 

The suit ‘was resisted by the defendants principally upon the contention 
that the disposition of the residuary estate as made by the testator by his 
will was not void for any reason, that it was a good disposition and that, 
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therefore, defendant No. 2 was validly -in+ possession of: the «documents and 


scripte, of which the possession was demanded by: the plaintiffs. 

he learned trial Judge observed in ‘para.’ 27 of his judgment that ‘‘the 
bequests of residue under the will dnd cddicil’? were void undér s.'89 of the 
Indian Succession, Act and’ accordingly-‘he passed a‘ decree directing that the 


* plaintiffs do recover possession "of the documents and s¢ripts mentioned at 


‘> gorial Nos. 2 tó 6'in ‘the schedule’ annexed to the plaint. The learned Judge 


yout 


` “ordered that each party should: bear its costs of the suit. From. this judgment 


‘and decres,.defendant No. 2 appealed to the District Court of North Satara 
and the learned Assistant Judge who decided the appeal held that the disposi- 
tion of ‘his residuary -estate by the testator by his will was not void for un- 


< cerfainty:aid that, therefore, the plaintiff was not entitled to ask for possession 
', of the documents*and scripts which were handed over by defendant No. 1 to 
defendant No. 2. Consistently with this view of the matter which the learned 


pppellate Judge took, he allowed the appeal of defendant No. 2 and directed 
the suit to be dismissed, ‘It is from this judgment and decree of the learned 


+' -appellate Judge that plaintiff No. 2, both for himself and as an heir of plaintiff 


- No. 1, has filed this ‘appeal. : 


`‘ The ‘point which arises for our decision im this appeal is a narrow one, 


: and the point is whether the disposition of his nesiduary estate as made by the 


testator ‘Ganesh by his will was defective for uncertainty. Mr. Sukhthankar, 
‘the learned Advocate appearing for the appellant, has taken us through the 


"material portions of ‘the will and the codicil, and his contention is that the dis- 


‘position of his'residuary estate as made by the testator was couched in language 
which was vague, indéfinite’and uncertain and that, therefore, the disposition 


. was defective and void, Now, the material words in the will are: 
‘ary firri HTT Ta Rae REA Set STEM Res PST HET hr. are Pog 


ares abit aia are ade a ÈA oop Tete aT eerie aha Eee ats er cathy 


We have got an official translation of this statement contained in the will and 
it may be noted that the correctness of the official translation is accepted by 
both the learned Advocates Messra. Sukhthankar and Tarknnde appearing for 


- the appellant and the respondents respectively. The official translation is: 


“Shri Damodar Vishwanath Gokhale as the executor of the will should dispose of 
all my other estate and money according to his discretion (by giving the same) fo an 
institution or institutions of utility, as he may deem fit.” 

Then there is a codicil to the will which, as I have mentioned above, was exe- 
cuted by Ganesh on August 10, 1942, and the relevant provisions in the codicil 
Were : ae 

“qgan swaer THe Tr. TTS Atay AY Rear afara atrovent ara arfar sfr. ar. Fe. 

Yee art Fa ang, at aan, are areek iD at wee a ger st ar. A. Tree ai 
“eater a arée wa oe (Tete fear geria seat ara ST aga ares aT Taat) wt 
HUT. UT aT VAT AT HSC THAT ” | 

Again, -we have got the official translation of this statement, which is agreed 
to be a correct translation by both the learned Advocates Messrs. Sukhthankar 
and Tarkunde, and the official translation i8: . T 

“The further power which I hereby give to Shri D: V. Gokhale, in addition to the 
power given by me to Shri Gokhale in the first will is that $hri D. V. Gokhale should 
spend all my residuary estate and money in such manner as he may deem fit (by giving 
the same to an institution or institutions or in any other manner he may deem useful). 
His decision in that behalf shall be final” 

Now, the contention of Mr. Sukhthankar which he has strenuously pressed 
before us is that the disposition of his residuary estate by Ganesh, which was 
couched in the language stated above, was defective by reason of uncertainty. 
Mr. Sukhthankar says that the uncertainty about the disposition arose in this 
way: ‘So far ds the statements in the will were concerned,’ defendant No. 1 
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was called upon:to dispose.of the residuary estate of ‘the testator in favour of 


an institution or institutions of ‘utility'as the ‘frst defendant might deem fit. 
Mr. Sukhbthankar’s contehtiqn is that what defendant No. 1 might deem fit or 
might not deem fit was an uncértainty: * The words used in the will were 
“area wee tte a adt adt.” Again Mr..-Sukhthankar’s contention is that 
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it was uncertain as tò how defendant No. 1 might wish to proceed in ` 
the matter of disposition of the residuary. estate of the testator. Then ' 


again, says Mr. Sukhthankar, it was a matter of uncertainty and in- 
definiteness as to which institution or institutions might be considered fit 
for the purpose by defendant No. 1. It was also a matter of yncertainty 
whether the institutions which defendant No. 1 might consider to be institu- 
tions of utility might really be the institutions of utility or‘not. Mr. Sukhthan- 


~ 


kar says that the institutions might be of various kinds and they might be loca- 


ted at various places. An institution might be located at Poona or neardbout 
Poona or farther away from Poona. An institution might be a charitable insti? 
tution or a religious institution or an educational institution, and if it might 
be an educational imstitution, the kind of education which may be imparted 
there might differ with different institutions. In some institutions, physical 


training might be imparted. In others, other kindg of training might be im-. 


parted and so on. lt is in this manner, says Mr. Sukhthankar, that the direct- 
ions given by the testator to defendant No. 1 in the matter of disposition of 
his residuary estate were couched in language which was uncertain and, there-. 
fore, it was impossible for the Court to control the disposition. . 


As I have mentioned above, the learned trial Judge took the view which 


Mr. Sukhthankar is asking us to take. In the view of the learned Judge, the 


language, to which I have just referred, both in the will and the codicil did . 


not attain requisite precision and vitiated the disposition. The learned Assist- 
ant Judge on appeal took a different view and the reasons which he advanced 
for taking a different view were these. The learned Assistant Judge attached 


considerable importance to the fact that the words “ama feat aata awa 


at Ft sa ms wT qadt” meaning ‘‘institution or institutions or in 
any other manner he-may deem useful’’ were put in parenthesis in the codicil 
In the view of the learned Judge, this circumstance of the above words being 
put in brackets suggested that the testator did not give an’ imperative direct- 
ion to defendant No. 1 to utilise his residuary estate for the purpose of the 
benefit of an mstitution or institutions. The learned Judge thought that the 
reference to an institution or institutions in parenthesis was merely illustra- 
tive and that what the testator really did was that a power was given by him 
to defendant No. 1 to dispose of the residue of his estate in any manner that 
defendant No. 1 might deem fit and proper, and the discretion of defendant 
No. 1 in that connection was to be final. Upon this view. of the matter, the 
learned Assistant Judge came to the conclusion that there was no uncertainty 
about the a osition of his residuary estate which Ganesh made by his will. 
Mr. Sukh says that the deceased by giving a direction in his will 
regarding disposition of his reaiduary estate made a trust of that estate, but 
the words which he used in giving the. direction being vague and lacking in 
precision, the trust was void for uncertainty. Mr. Tarkunde on the other 
hand says that this is not the pase of a trust, but it ig a power as distinguished 
from trust, and therefore no question arises of the trust being vitiated by the 
uncertainty of the testator’s direction. Mr. Sukhthankar relies on the cases 
of A.-G., New Zealand %. N. Z. Insurance Co.', and Triktumdas Damodhar v. 
Haridas®, while Mr. Tarkunde has referred us to the cases of Shirinbas v. 
Rafanbas?, and Gibbs v. Rumsey*. Before dealing with these cases, it is neces- 
sary to emphasise that there is a fundamental distinction between trusts and 
powers. A trust is an obligation annexed to ownership. A trustee holds pro- 
perty subject to an obligation which the testator has imposed upon him. The 
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obligation follows from a peremptory direction of the testator that the trustee 
must dispose of his estate in certain definite ways or upon certain specified or 
ascertained or ascertainable objects. A trustee’-has no freedom of choice as to 
how he should distribute the testator’s estate. He is bound to carry out the 
‘injunction given by the.testator and his conduct in the matter of disposition of 
the estate must strictly conform to that injunction. He must act within the 
sphere of the testator’s direction and must not deviate from it or modify it. In 
the case of poner, the position ig quite different. There is no direction by the 
testator. There is only his wish or recommendation, and the wish is that the 
donee of the power would have absolute discretion and free unfettered choice 
as to the objects, institutions or persons amongst whom the estate of the testator 
might be distributed. As Chief Justice Wilmot said in Wilmot, 23: 

“Powers are Dever imperative; they leave the act to be done at the will of the party 

to whom they are given. Trusts are always imperative, and are obligatory upon the 
conscience of the party interested.” 
The test is whether what is expressed by the testator is his direction intended 
to control the conduct of the person to whom it is addressed or whether it is 
merely his wish or indication of his mind that the person appointed by him 
should use his own discretion and act as he thought best. In the former case, 
it is a trust, whereas in the latter case it ig a power. Powers may be general 
or limited, and so far as is material to the present case, it may be stated, in the 
words of Farwell, that general powers are such as the donee can exercise im 
favour of such person or persons as he pleases, including himself. In order to 
consider whether the testator created a trust or gave power, the will must be 
construed as a whole and the intention of the testator must be ‘gathered. In 
Lambe v. Eames! a testator had given his estate to his widow ‘‘to be at her 
disposal in any way she may think best for the benefit of herself and family’’. 
It was held that the words ‘‘for the benefit of herself and family’’ imposed 
no trust on the widow in favour of the family, as the intention of the testator 
was to give power to his widow to act in any way she thought best. A simi- 
lar view was taken in In re Hitchinson and Tenant*, It is thus clear that 
there is a distinction which the law has always recognised between trusts and 
powers, and where it is a case of power, there can be no question of the testa- 
tor’s direction being defective for uncertainty. 

Bearing this distinction between trusts and powers in mind, let us turn 
to the case of Attorney General of New Zealand v. New Zealand Insurance 
Co., Lid. It was a case of a trust. Mrs. Catherine Smith of Auckland in 
her will dated December 23, 1930, dealt with her residuary estate as follows: 

“As to the rest, residue and remainder of my real and personal property of whatso- 
ever kind and wheresoever situate...I direct my Trustee to apply the same in making 
other bequests towards institutions, societies or objects established in or about Auckland 
aforesaid for charitable, benevolent, educational or religious purposes and my Trustee 
may benefit such insttutions, societies or objects and in such amounts or amount as it 
in its absolute discretion shall deem advisable.” 

Institutions and societies were localised and purposes were specified by the 
testator. The objects which were to be benefited were charitable, benevolent, 
educational or religious; and the institutions and societies which were to be 
benefited were to be nearabont Auckland. The ‘‘direction’’ of the testator 
which the trustee was required to carry out whs that his estate was to he 
applied in the manner stated above. The only option which was left to the 
trustee was as to the choice of the institutions, societies or objects strictly 
within the ambit of the above direction and as to the amounts or amount. A 
question arose whether the residvary bequest was valid and effectual. It 
was contended in support of the bequest that although the fatal word 
‘benevolent’ occurred, on which so many testamentary dispositions had been 
ship-wrecked, the bequest was salved by the fact that it was not in favour 
of benevolent purposes at large to be selected by the trustee, but was in favour 
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of institutions, societies or objects in or about Auckland for benevolent pur- 
poses. It was suggested that sufficient definiteness was imparted to the bene- 
volent objects of the bequest by specifying that they were to be institutions, 
societies or objects presumably in existence and ascertainable, and that those 
institutions, societies or objects were to be in or about. Auckland, so that the 
trustee should have no ire in determining the class of objects among 
which to select beneficiaries. e Privy Council held that the want of pre- 
cision was inherent in the word ‘benevolent’ itself; and consequently how- 
ever circumscribed the local area, and assuming that only existing organisa- 
tions were intended, it still remained that to to predicate of an institution, 
society or object in or about Auckland that it must be ‘benevolent’ was not 
to identify it with the requisite precision. Lord Macmillan, who delivered 
the Judgment of the Judicial Committee, observed (p. 9): 

“The privilege af controlling by will the disposition of property after death is sub- 
ject to the condition that such disposition must be made in favour off ascertained or 
ascertainable persons or objects,” 
and the Judicial Committee held that the bequest was not valid as the dis- 
position was not made in favour of ascertained or ascertainable persons or 
objects. Mr. Sukhthankar relies upon this decision in support of his conten- 
tion that in the present case also, the disposition not having been made in 
favour of ascertained or ascertainable persons or objects or institutions was 
defective for uncertainty. It is to be noted, however, that this decision would 
not help Mr. Sukhthankar’s client as the case we are dealing with is not a 
case of a trust, but, as I shall presently show, it is a case of power and, there- 
fore, no question can arise of any ‘direciton’ of the testator being defective on 
account of vagueness or want of precision. 


The next case to which our attention is invited by Mr. Sukhthankar is the 
case of Trikumdas Damcdhor v. Haridas. It was a case in which N, by her 
will after making various bequests, bequeathed the residue of her estate as 
follows: 

“As to whatever immoveeble (and) moveeble (property) and property in cash belong- 

ing to me may be in excess or may remain over as surplus after a disposition shall have 
been made in accordance with what is stated in the clauses above written, my above- 
mentioned six executors are to make use of the same in such manner as they may um- 
animously think proper for purposes of popular usefulness or for purposes of ‘Charity’. 
And I give to them (i.e. my abovementioned trustees) full authority to use the same in 
that manner.” 
The words ‘‘my abovementioned six executors are to make use of the same in 
such manner as they may unanimously think proper for purposes of popular 
usefulness or for purposes of charity” would show that a direction was given 
by the testator to her executors for using her residuary estate for purposes of 
popular usefulness or purposes of charity. Therefore, it was also a case of a 
trust, but the trust was held invalid ag the direction was ineffectual for uncer- 
tainty. This case also being a case of trust would not assist Mr. Sukhthankar’s 
client, as the disposition made in this case by defendant No. 1 in favour of 
defendant No. 2 was a disposition made in virtue of power which was given 
by the testator to defendant No. 1 by his will 

Mr. Tarkunde has referred us to the case of Shtryndas v. Ratanbas. It was 
a case in which a Parsi by his will, after giving to his wife a life interest in his 
property, had directed as follows: 

“And in her lifetime, keeping God and Meher Daver (the Dispenser of Justice) 
before her mind, my wife shall duly, as I have directed her orally, and according to the 
times, make her will, and all my heirs...shall duly act agreeably to the same.”. 

It was held by the Privy Council that the clause did not mean that the testa- 
tor’s wife should dispose of the estate according to oral directions given by 
the testator, but she was to act according to her own discretion, and accordingly 
the wife had a valid general power of appointment. In that case, œ question 
arose as to the construction of the words ‘‘as I heve directed her orally’’, and the 
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question was whether the contents of the wife’s will. were to be as directed 
orally by the testator or whether the oral direction of the testator to his wife 
was that she should make her will in any manner she thought best. The view 
which their Lordships of the Privy Council took was that the direction given 
by the testator to his wife orally was that in the making of her will she was 
to have absolute discretion. Mr. Justice Beaman, who had tried the case, had 
come to the conclusion that the power which was given by the testator to his 
wife in the matter of disposition of his estate after her death was not a general 
power, but that it was a special power enabling her to dispose of the estate 
in accordance with the directions which he had given to her orally. The Privy 
Council disagreed with Mr. Justice Beaman’s interpretation of the material 
clause in the will of the testator and observed in the course of their judgment 
(p. 74) : 

“,..the question is whether he (meaning thereby the testator) meant to give her a 

general power of disposition or only a power exercisable in manner specified in his oral 
directions. In other words, did he mean that she should, in accordance with his oral 
directions, make her will disposing of the property as she should in her discretion think 
fit, or did he intend that ghe should by her will dispose of the property in accordance 
with his oral directions? In their Lordships’ ‘opinion, the former is the true view. The 
structure of the sentence favours it; for if the testator had intended that his wife's 
disposition should. be in accordance with his oral directions, the words “as I have 
directed her orally” would properly have followed and not preceded the words ‘make her 
will’. The direction that the wife’s will shall- be made ‘according to the times,’ or (as 
Macleod J. translates the Gujarati words) -‘according to the circumstances,’ and the re- 
ference to the ‘Dispenser of Justice,’ show that she was to have a discretian;...” 
For these reasons, their Lordships took the view that a general power was 
conferred by the testator upon his wife to make her will and that in the making 
of her will the wife was to have an absolute, unfettered discretion. That 
general power was held good, Mr. Justice Beaman’s judgment was reversed, 
and the appeal of Shirinbai, to whom the estate which originally belonged to 
the testator was bequeathed by the testator’s widow, was allowed. In the pre- 
sent case also, the structure of the sentence: 


“ar erate mAT at eax Heer a Gerd wage ages e wut aft. ae 
fa wheres att ata are ammas cor aed So Gale aT dere wim wees Tie 
a cadre eet.” 
in the will and the structure of the sentence: 
‘ost. ar. fa. wheres ort aia ara aes aT ed (Tere Feat dee aaa aia a 
STP Tes wT qai) at Hear. aT aaa eater fia aT RTN.” 
in the codicil, the official English translations of which sentences would be: 
“Shri Damodar Vishwanath Gokhale as the executor of the will should dispose of 
all my other estate and money according to his discretion (by giving the same) to an 
iInsttution or institutions of utility, as he may deem fit” 
and 
“Shri D. V. Gokhale should spend all my residuary estate and money in such manner 
as he may deem fit (by giving the same to an institution or institutions or in any other 
manner he may deem useful). His decision in that behalf shall be final,” 
would show that here alsoe what was given by the testator to defendant No. 1 
by his will was a general power, pursuant to which defendant No. 1 in his 
absolute discretion was to make a disposition of the egtate in any manner he 
might consider fit and useful. Jn our view, therefore, the principles which 
would govern the present case would be the same-as-those which governed the 
decision of their Lordships of the Privy Council ur Shirinbat v. Ratanbat. 
The next case to which we have been referred by Mr. Tarknunde is the case 
of Gibbs v. Rumsey. It was a case in which’ Ann Clarke, by her will dated 
December 12, 1809, having given to her Executors:her household goods, watches, 
trinkets, plate and wearing apparel to be disposed: of to such’ persons’ aud in 
such’ proportions as they or the survivor. of tham: should. im: their: or‘ his. dis- 
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cretion think proper, devised and bequeathed her freehold, copyhold and per- 
sonal estate to Henry and James Rumsey, their heirs, executors, administrators 
and assigns anoi trust to sell; and out of the money to arise by such sale, to- 
gether with her ready money, etc., and all other her estate and effects, she 
bequeathed several legacies; and among them £100 to each of her trustees for 
their care and trouble; and giving all her books to Henry Rumsey to be retain- 
ed by him and divided amongst such of her friends as he should think proper, 
proceeded to say thus: 

“I give and bequeath all the rest and residue of the monies arising from the sale of 
my said estate and all the residue of my personal estate after payment of my debts, 
legacies and funeral expenses, and the ‘expenses of proving this my will, unto my said 
trustees and executors (the said Henry Rumsey and James Rumsey), to be disposed af 
unto such person and persons and in such manner and form and in such sum and sums 
of money as they in their discretion may think proper and expedient.” 

The words which came up for consideration of their Lordships were the words: 

“I give and bequeath all the rest and residue of the monies...to be disposed of 
unto such person and persons and in such manner and form and in such sum and sums 
of money as they in their discretion may think proper and expedient.” 

Their Lordships observed in the course of their judgment that in the above- 
mentioned words they saw a purely arbitrary power of disposition according 
to a discretion which no Court could either direct or control In other words, 
the view which their Lordships took of the abovementioned clause in the tes- 
tatrix’ will was that, by the said clause, a general power of disposition was 
given by the testatrix to her trustees and executors. That general power was 
held good. In the present case also, the power which was given by the testator 
to defendant No. 1 by the words ‘‘should dispose of all my other estate and 
money according to his discretion....as he may deem fit’’ and ‘‘should spend 
all my residuary estate and money in such manner as he may deem fit...or 
in any other manner he may deem useful. His decision in that behalf shall 
be final’’ was, to use the words of the apes Council in Gibbs v. Rumsey, power 
of disposition according to a discretion which no Court could either direst or 
control. As in Gibbs v. Rumsey, we must hold that this general power, which 
was given by the testator to defend No. 1, was good power, and the dispo- 
sitions made by defendant No. 1 in pursuance of that power in favour of. de- 
fendant No. 2 were good and valid dispositions. 
Upon the abovementioned view of the testator’s will and codicil which we 
take, the appeal must fail and be dismissed with costs. 
Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Dixit and Mr. Justice Vyas. 


THE STATE v. ISMAIL SHAKUR MORANI(1).* 

Indian Explosives Act (IV of 1884), Sec. 5(3)—The Explosives Rules, 1940, r. 81—Licence 
issued to accused under Act for manufacturing fire-works—Condition tn Hcence 
requiring explosives to be manufactured in tent or building—Workers of accused 
affixing paper to bottom of ‘cor:tatners to be used for making fire-works—Workers 
doing such work outside manufacturing sheds—Whether what workers were doing 
was part of process wf manufacturing fire-worke—Condition contained in Hcence 
whether contravened by accused. 

' The accused held a licence under the Indian Explosives Act, 1884, for manufactur- 
ing, possessing and selling fire works, and one of the conditions imposed upon him by 
the licence was that the explosives should be manufactured in a tent or lightly con- 
E 


Deadia P ty 1957. Criminal Ap- Magistrate, a E Andheri, in Oase 
peal No. 400 of 1958, from the orders of ao- ‘No. 47372 of 1986, 
aial paed by J. i . A. Vakil, Presidency \ 
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of the explosives. The licenced premises of the accused consisted of three manu- 
facturing sheds, one storage shed, one ingredient shed and one drying platform. 
r The accused was charged with having committed an offence under s. 5(3) of the 
Indian Explosives Act read with r. 81 of the Explosives Rules, 1940, on the allegation 
that he had manufactured or permitted to be manufactured fire works outside the 
manufacturing sheds, inasmuch as his workers were found doing the work of affix- 
ing paper to the inside bottoms of the containers which were ultimately to be used 
for making fire works known as chiddias, not in the manufacturing sheds, but out- 
side under a mango tree. The prosecution contended that the place where the 
workers were doing this work was not a place where the accused was authorised to do 
the manufacturing process of making chiddias. On the question whether what the 
workers were doing, viz. afftring of paper to the inside bottom of the containers, was 
a manufacturing process for making chiddias:— 
Held, that the work which the workers were doing was the work preparatory to 
the stage when the manufacturing process would start, 
that the manufacturing process would not start until the containers, to the inside 
bottoms of which paper was affixed, were removed from the storage shed to the 
manufacturing bhed for the purpose of putting composition powder in them, and 
that, therefore, the work m which the workers were engaged was not a part of 
process of manufacturing chiddias, and the accused had not contravened the condi- 
tion of the licence which was given to him. 
The King against Wheeler’ and Gulldford Corporation v. Brown," referred to. 


The facts appear in the Judgment. 


Y. V. Chondrachud, Assistant Government Pleader, for the appellant—the 
Government for the State of Bombay. 
B. M. Mistry, with R. D. Chadha, for the respondent. 


Vyas J. This is an appeal by the State of Bombay and it is an appeal from 
the judgment of the learned Presidency Magistrate, 10th Court, Andheri, 
Bombay, acquitting the respondent who was charged with having committed 
an offence under s. 5, sub-s. (3), of the Indian Explosives Act read with r. 81 
of the Explosives Rules, 1940. 

On August 24, 1954, at about 2.45 o’clock in the afternoon an explosion 
occurred in the Morani Fire Works situated at Andheri. As a result of that 
explogion, 19 lives were lost and some workers sustained injuries. One of the 
injured persons was Namdeo Dharma whose right leg had to be amputated. 
The respondent is the owner of the Morani Fire Works. He was holding two 
licences under the Indian Explosives Act. In this appeal we are concerned 
with the first licence. It was a licence for manufacturing, possessing and 
selling 200 lbs. of fire works. This licence was dated May 12, 1947. It was 
renewable annually and it was to be valid upto March 31, 1955. This licence 
imposed certain conditions which were to be fulfilled by the licensee, and in 
this appeal we are concerned with condition No. 9. The relevant provisions 
of condition No. 9 may be stated below: 

“The explosives shall be manufactured in a tent or lightly constructed one-storeyed 
building kept and used only for the purpose of manufacture...” 
In this particular case, the licenced premises consisted of three manufacturing 
sheds, one storage shed, 8ne ingredient shed and one drying platform. The 
charge against the respondent was thet he manufactured or permitted to be 
manufactured fire works outside the manufacturing sheds, that is to say, at 
places where he was not authorised or licenced to manufacture explosives. It 
may be noted that the explosives with which we are concerned in this case were 
chiddias. It may be noted that the workers, viz. Kusum Lalitaprasad, Ruk- 
mini Gopal, Krishnabai Pandurang and Kirtibai Shankar were affixing paper 
to the inside bottoms of the containers whieh were ultimately to be used for 
making chiddias. They were doing this work not in the manufacturing sheds, 
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but outside under a mango tree. The prosecution contends that the place 
where they were doing this work was not a place where the respondent was 
authorised to do the manufacturing process of making cAsddacs. 

Upon the abovementioned facts, the question which arises for decision m 
this appeal is whether what Kusum, Rukmini, Krishnabai and Kirtibai were 
doing, viz. affixing of paper to the inside bottoms of the containers, was a 
manufacturing process for making chiddias. If it was a manufacturing pro- 
ceas, then undoubtedly it was done at a place where it was not authorised to be 
done and the respondent would be guilty of the offence with which he was 
charged. On the other hand, if it was not a manufacturing process, then the 
charge against the respondent must fail. 

Mr. Chandrachud, the learned Assistant Government Pleader, appearing for 
the State of Bombay in this appeal, has contended that in order that chiddsas 
might be made or manufactured, it was necessary and indispensable to do what 
Kusum and her co-workers were doing. Asg I have mentioned above, what 
Kusum and her co-workers were doing was the affixing of paper to the inside 
bottoms of the containers. Mr. Chandrachud says that this work was abso- 
lutely necessary in order that chiddias might be manufactured. Mr. Chandra- 
chud says that if this work had not been done and if composition powder had 
been put in the containers to whose inside bottoms paper had not been affixed, 
the surface of the containers would have corroded. In other w Mr. Chan- 
drachud’s submission is that in order that chtddsas might be e, in order 
that the surface of the containers might not corrode, in order that composi- 
tion powder could be appropriately put in those containers, it was necessary 
for Kusum and her co-workers to affix paper to the inside bottoms of the con- 
tainera. According to Mr. Chandrachud, there is no warrant for sa ing that 
until an explosive character is imparted to an article, the stage of the manu- 
facture of an explosive is not reached. Mr. Chandrachud says this in order 
to counter an argument of Mr. Mistry on behalf of the respondent that the 
manufacturing process of an explosive does not commence until an explosive 
element is imported into the article. Mr. Chandrachud says that there is no 
warrant for such a proposition. According to Mr. Chandrachud, every item 
of work which is done, without the doing of which a fire-work cannot be manu- 
factured, would be a part of a manufacturing process of the fire-work. In 
support of his submission Mr. Ohandrachud has invited our attention to p. 785 
of Aiyar’s Law Lexicon where the learned author has quoted Mr. Brande and 
said that ‘manufacture’ is a term employed to ce eo the changes or modi- 
fications made by art or industry in the form or su ce of material articles 
with a view of rendering them capable of satisfying some want or desire of 


rendering the ultimate product capable of being used as an explosive. There- 
fore, says Mr. Chandrachud, what Kusum and her co-workers were doing 
would fall within the meaning of the word ‘manufacture’. Aiyar in his Law 
Lexicon at p. 785 says further that ‘manufacture’ is the transforming or 
fashioning of raw materials into a change of form for use. Mr. Chandrachud 
says that what Kusum and her co-workers were doing in this case was the 
fashioning of the containers so that ultimately thos¢ containers might be used 
for turning them into chiddias. In The King against Wheeler’ Chief Justice 
Abbott said that the word ‘manufacture’ was generally understood to denote 
either a thing made which was useful for its own sake and vendible as such, as a 
medicine, a stove, a telescope, and many others; or to mean an engine or instru- 
ment, or some part of an-engine or instrument, to be employed either in the mak- 
ing of some previously known article, or in some other useful purpose, as a stock- 
ing frame, or a'steam engine for raising water from mines ete., ete. Mr. Chan- 
drachud says that in this case the contamers to whose inside bottoms Kusum 
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and her co-workers were affixing paper were not useful for their own sake. 
They were parts of articles which were ultimately going to be turned into 
chiddias. So, says Mr. Chandrachud, the work which Kusum and her co- 
workers were doing would fall within the meaning assigned by the learned Chief 
Justice Abbott in The King against Wheeler to the word ‘manufacture’. 

Our attention is next invited to the Oxford Dictionary at p. 1203 where the 
word ‘manufacture’ is thus explained: The learned author gays that ‘‘to manu- 
facture” means ‘‘to work up material into forms suitable for use”. Mr. 
Chandrachud says that in this case the workers of the respondent’s factory 
were affixing paper to the inside bottoms of the containers, so that the contain- 
ers might be turned into forms suitable for use as chiddsas. Thus, according 
to Mr. Chandrachud, the work which was done by Kusum and her co-workers 
would fall within the meaning assigned by the Oxford Dictionary to the term 
‘manufacture’. Our attention is also invited to Stroud’s Judicial Dictionary, 
8rd edn., at p. 1734, where the learned author has said that the expression ‘‘to 
manufacture a thing’? means ‘‘to bring it into being’, Mr. Chandrachud 
relies upon this definition of the word ‘manufacture’ and contends that by 
affixing paper to the inside bottoms of the containers the workers in the res- 
pondent’s factory were bringing into being articles, which when subjected to 
further processes were going to be turned into chiddéas.: Relying upon these 
authorities, Mr. Chandrachud has contended that the work which the em- 
ployees of the respondent’s factory were doing in this case under a mango tree, 
viz., the work of affixing paper to the inside bottoms of the containers, would 
amount to a manufacturing process and that as the said manufacturing process 
was done at a place where the respondent was not authorised to have it done, 
the respondent was guilty of having committed an offence under 8. 5, subs. (3), 
of the Explosives Act read with r. 81 of the Explosives Rules. 

In support of the point of view pressed by Mr. Chandrachud, he has invited 
our attention to an English decision in Guildford Corporation v. Brown’. 
In that case, the respondent had in his possession flock manufactured from 
rags which did not conform to the standard of cleanliness prescribed by Local 
Government Board regulations. The flock was taken from the two old mat- 
tresses and the respondent intended to put the same flock, without any addition 
to or subtraction from it, into new covers. It was held that the respondent 
had in hig possession flock manufactured from rags intended to be used for 
the PUTT Ose of making an article of bedding within the meaning of a. 1, sub- 
s. (1), of the Rag Flock Act, 1911, and therefore he was liable to the pdnalty 
imposed by the sub-section. In the body of his judgment, Mr. Justice Ridley 
said (p. 258): 

“The evidence shows that the respondent had flock in his possession intended to be 

used for the purpose of making an article of bedding. In my opinion the justices were 
therefore wrong in the conclusion they arrived at, and they ought to have convicted the 
respondent.” 
Mr. Chandrachud appearing for the State of Bombay relies upon these obser- 
vations of Mr. Justice Ridley, with which Mr. Justice Avory concurred, and 
contends that m this case also, the containers, to the inside bottoms of which 
the workers of the respondent’s factory were affixing paper, were intended to 
be used for the purpose of making chtddtas. Therefore, says Mr. Chandra- 
chud, the learned Magistrate ought not to have dcquitted the respondent, but 
ought to have convicted him. 

In short, Mr. Chandrachud’s submission is that if different parts which are 
necessary for the purpose of making an explosive are made, whatever part is 
made or whatever work is done for making it amounts to a process of manu- 
facturing an explosive. It is in this manner that Mr. Chandrachud submits 
that the process of manufacturing an explosive was done in this case by the 
respondent’s workers at a place where the nespondent was not authorised to 
have it done. 
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We have given a careful thought to these submissions of Mr. Chandrachud 
which, in our view, are weighty submissions. However, although there appears 
to be considerable force in these submissions, we must, in the circumstances 
of this case, reject these submissions and confirm the judgment of acquittal 
recorded by the loarned Magistrate in favour of the respondent. It is obvious 
that a distinction must be drawn between the work o preparing containers 
for the purpose of storing’ them so that at some future date composition powder 
may be put into them for making an explosive and preparing containers for 
the purpose of immediately turning them into explosives by putting cempo- 
sition powder in them. In this particular case, it is to be noted that upon the 
licenced premises there was a storage shed also. The purpose for which the 
storage shed existed upon the licenced premises was to store articles before 
they might be taken to the manufacturing sheds for manufacturing explosives 
out of them. Obviously some time would elapse before the containers which 
might be stored in the storage shed would be taken to the manufacturing sheds 
where composition powder would be put into them and chiddias would be made 
out of them. It is obvious that during such time as the containers would re- 
main in the storage shed and until such time that they would be removed to 
the manufacturing sheds, no process of manufacturing an explosive could be 
said to have commenced in respect of those containers. The man 
process commences in manufacturing sheds. Therefore, until the containers 
were removed to the manufacturing sheds, the process of manufacturing chid- 
dias could not be said to have started. Upon the evidence in this case it 
would appear that there were 1,07,000 containers weighing 1,070 lbs. which had 
already been prepared. It would thus appear that the work of preparing con- 
tainers was being done in order to turn out containers in large quantities, so 
that those containers might be stored and taken out from the storage room as 
and when necessary for the purpose of making chtddsas out of them In other 
words, the manufacturing process was to start later. It is quite conceivable 
that the number of containers to be prepared would depend upon the number 
of orders received by the respondent’s factory for making chiddias. If a large 
number of orders was received by the respondent, he would naturally ask his 
workers to prepare. & corresponding number of containers. It is clear from 
this that the work of preparing containers was merely a preparatory stage, 
that is to say, preparatory to the stage of manufacturing process. It is con- 
esivable that some orders might be subsequently cancelled and the containers 
which might already have been made might not be necessary to be used for 
making chiddias. Upon such a contingency arising, composition powder 
would not be put into those containers. Having regard to this aspect of the 
matter, the only conclusion to which we can, come in this case would 
be that the manufacturing process of making chiddias would not start 
until the containers were removed from the storage room, were taken to the 
manufacturing sheds and composition powder was started to be put into them. 
That stage was not reached in this case. Even the stage of removing the con- 
tainers from the storage shed had not been reached. The containers were lying 
beneath the mango tree and the workers were affixing paper to the inside bot- 
toms of those containers. If we may take an analogy, in the case of a motor 
vehicle several parts are necessary to be made before a vehicle could be manu- 
factured. For instance, it “would be necessary toemake an engine, a chassis, 
springs, mudguards, shock-absorbers and several other things. These things 
would be made in different places. It cannot be said that the people who are 
engaged in the making of those thinga are engaged in the work of manufac- 
turing a motor car. These are all parts of a motor car. Until these parts are 
taken to the factory for being assembled and until the process of assembling 
starts, the process of manufacturing a motor car cannot be said to start. In 
like manner, until the containers, to the inside bottoms of which paper is 
affixed, are ‘taken to the manufacturing sheds and until the work of putting 
composition powder into them commences, the ee of manufacturing chid- 
dias cannot be said to have commenced. In connection, it would not be 
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out of place to refer to the evidence of the expert witness Mr. Phadnis whom 
the prosecution has examined. Mr. Phadnis has said that 

“preparing composition powder is itself a process of manufacturing fire works and 

that every such process would only be performed in the three manufacturing sheds and 
nowhere else.” 
We think it is clear from this evidence of the expert that what he meant by 
the expression ‘‘every such process’’ was a manufacturing process. According 
to the evidence of the expert, therefore, the manufacturing process could only 
be done in the manufacturing sheds. In conjunction with this part of his evi- 
dence, we must read what he has stated in another part of his deposition and 
this is what he has stated there: 

“The office premises were used for doing non-explosive work. They were also used 
for storing mud pots for anars.” 

Putting the abovementioned two parts of his evidence together, it would ap- 
pear that what was done in the manufacturing sheds was a manufacturing pro- 
cess and what was done outside the manufacturing sheds was only non-explosive 
work. It would thus appear upon the evidence of the expert witness also—and 
we are not unaware that his evidence ia only opinion evidence—that what was 
done by Kusum and her co-workers was non-explosive work and not a part of 
the manufacturing process. Mr. Chandrachud ,has relied upon a certain sen- 
tence which occurs in the evidence of this witness and that sentence reads thus: 

“Even pasting paper discs, putting in fuses, etc. on chiddiaa would be a part of the 

manufacture of fire works.” 
It is clear, however, in the context of the entire evidence of this witness that 
whet he means is that if these items of work are done in the manufacturing 
sheds themselves, then they would amount to a part of the process of manu- 
facturing an explosive. This would be evident from the statement which this 
witness has made practically in the next breath, namely, ‘the articlea must 
contain composition powder’. If we turn to condition No. 1 of the licence 
which was given to the respondent, this is what it says: 

“The maximum quantity of explosives in the whole factory at one time including 

those in the process of manufacture as well as those stored on the licenced premises shall 
uot, in the case of gun powder, exceed 200 Ibs.” 
From this limitation put upon the quantity of the gun powder, to be kept in 
the whole factory at one time, it is clear that the number of containers which 
should legitimately find place inside the manufacturing sheds should only be 
such that when the composition powder is put into them, the powder would not 
exceed 200 lbs. It would, therefore, be evident that the work of preparing 
as many as 1,07,000 containers could not be a part of a process of manufac- 
turing explosives, to wit chiddeas. It is for these reasons that we must uphold 
the learned Advocate Mr. Mistry’s contention that in this case the work which 
Kusum and her co-workers were doing was only the preparatory work, that 
is to say, the work preparatory to the stage when manufacturing process would 
start. Mr. Mistry is right that a manufacturing process would not start until 
the containers, to the inside bottoms of which paper was affixed, were removed 
from the storage shed to the manufacturing sheds for the purpose of putting 
composition powder in them. 

The result, therefore, is that in this case the work in which Kusum and her 
co-workers were engaged was not a part of a process of manufacturing chid- 
dias. That being so, the respondent could not be said tg have contravened the 
provisions of condition .No. 9 of the licence which was given to him. In our 
view, the order of acquittal passed by the learned Magistrate in favour of the 
respondent was a correct order. 5 

The appeal filed by the State, therefore, fails and is dismissed. 


° Appeal dismissed. 
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Before Mr. Justice Dirtt and Mr. Justice Vyas. 


THE STATE v. ISMAIL SHAKUR MORANI (2).* 

Indian Explomves Act (IV of 1884), Sec. 5(3)—Explosives Rules, 1940, r. 81—Explosive 
Substances Act (VI of 1908), Secs. 3, 4, 5—Whether mens rea constitutes element of 
offence under s. 5(8) of Act IV of 1884—Condition of licence granted under Explo- 
sives Rules contravened by HUcensee—Whether necessary for prosecution to prove 
that heensee had intended to contravene such condition. 


Mens rea is not a constituent element of an offence under s. 5(3) of the Indian 
Explosives Act, 1884 Therefore the state of the mind of the person is immaterial 
and irrelevant when an offence is committed under s. 5(3) of the Act by the con- 
travention of the conditions of a licence granted under the Explostves Rules, 1940. 
In order to find whether mens rea is or is not a constituent element of an offence 
created by a statute, one must turn to the words of the statute and see what the 
intention of the Legislature was when it created the offence by enacting the statute. 
Did the Legislature intend that the doing of an act per se, without anything more, 
should constitute an offence or did it intend that the doing of it with a certain state 
of mind should amount to an offence? If the essence of an offence lay solely in the 
doing of an act and nothing more was required, the question of mens rea would not 
arise, and the state of mind, knowledge or intention of the doer would be irrelevant. 
On the other hand, if the Legislature intended that the state of mind of the doer 
should be a constituent of the offence, the prosecution would fail without the proof 
of mens rea. 

Srinivas Mall Bairoliya v. Emperor, Emperor v. Isak Solomon Macmull" Evans 
v. Dell’ Brend v. Wood,‘ Sherras v. De Rutzen’ and State v. Caulfleld Holland, Ltd." 
referred to. 

The intention of r. 81(2) of the Explosives Rules, 1940, is that the person holding 
the licence shall himself, whether he is present or not present in the licensed pre- 
mises, be responsible for whatever operation is done in those premises in connec- 
tion with the manufacture, possession or sale of explosives. Even if he is absent 
from the licensed premises, he must see to it that the prohibition, which is imposed 
by r. 81(1), is not tampered with. 


THE facts appear in the judgment. 


Y. V. Chandrachud, Assistant Government Pleader, for the appellant—the 
Government for the State of Bombay. 
B. M. Mistry, with R. D. Chadha, for the respondent. 


Vyas J. This is an appeal by the State of Bombay from a judgment of the 
learned Presidency Magistrate, 10th Court, Andheri, acquitting the respondent 
Ismail Shakur Morani who was charged with having committed an offence under 
s. 5(3) of the Indian Explosives Act read with rule 81 of the Explosives Rules, 
1940. 


On August 24, 1954, an explosion occurred in the Morani Fire Works at 
Andheri. Nineteen lives were lost as ‘a result of the explosion. Several workers 
received injuries. One Namdeo Dharma was also injured and his right leg had 
to be amputated. The respondent is the owner of this factory. He possessed 
two licences under the Indign Explosives Act. In this case we are concerned 
only with one of those licences. It was a licence for manufacturing, possessing 
and selling 200 Iba. of fire works at a time. This licence was dated May 12, 
1947. It was renewabfe annually and it was valid up to March 31, 1955. In 
this case we are concerned with condition No. 11 of the licence, as the case of 
the State is that it was this condition whose provisions were contravened by the 
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respondent. Now, còndition No. 11 lays down: 

“Not more than four persons shall be allowed at any one time in any one building 
or tent in which the explosive is being manufactured and only persons actually employed 
in manufacturing or superintending manufacture shall be allowed inside the place of 
manufacture.” 

It is the contention of the State that on August 24, 1954, upon which date the 
explosion took place, at least five persons were working in manufacturing shed 
No. 2 situated upon the licensed premises. It is upon this contention that the 
State alleges that the respondent was guilty of having contravened the provi- 
sions of condition No. 11 and thereby committed an offence under s. 5(3) 
of the Indian Explosives Act read with r. 81 of the Explosives Rules, 1940. 
Before proceeding to deal with the facts of the case, I may conveniently set 
out at this stage the provisions of s. 5(3) of the Indian Hrplosives Act, 1884. 
Sub-section (3) is a penal section and it provides, so far as is material to the 
present case, that a person who manufactures an explosive in contravention of 
the rules made under s. 5 shall be punishable with imprisonment for a term 
which may extend to three years, or with fine which may extend to five thou- 
sand rupees, or with both. Rule 81 of the Explosives Rules, 1940, provides: 

“(1) No explosive shall be manufactured, possessed, used or sold except under and 
in accordance with the conditions of a licence granted under these rules. 

(2) The licensee shall be responsible for all operations in connection with the 
manufacture, possession or sale of explosives which may be conducted in the licensed 


premises. 

As I have stated above, the contention of the State is that the respondent, by 
violating the provisions of condition No. 11 of the licence, contravened the pro- 
visions of r. 81 of the Explosives Rules, 1940, and thereby he committed an 
offence punishable under s. 5(3) of the Act. 

[His Lordship, after dealing with points not material to this report, proceeded :] 
Mr. Mistry has raised a point of law and the point of law raised is that although 
r. 81 read with condition No. 11 of the licence imposes an absolute prohibition, 
mens rea is a constituent element of an offence under s. 5(3) of the Indian Hx- 
plosives Act, 1884, and that the respondent-accused should not be found guilty 
of the said offence unless he is shown to have had a guilty mind. In other words, 
Mr. Mistry says that before the respondent could be convicted under s. 5(3) 
for a breach of r. 81, the State must prove that he had an intention to contra- 
vene condition No. 11 of the licence. Then Mr. Mistry says that where there is 
an absolute prohibition and the prosecution fails to prove mens rea, the master 
cannot be held vicariously liable for the acts of his servant. In this connec- 
tion he has invited our attention to a decision of the Privy Council in Srinivas 
Mall Bairoliya v. Emperor.1 In that case accused No. 1 and his employee 
accused No. 2 were ease under r. 81(4) of the Defence of India Rules, 
1939, with having sold salt at a price exceeding the maximum price fixed by 
the District Magistrate. The Privy Council came to the conclusion that the 
evidence proved beyond doubt that accused No. 1 knew of accused No. 2’s 
illegal exactions and connived at them and, therefore, they affirmed the con- 
viction against accused No. 1 and agreed with the view taken by the High 
Court of Patna that accused No. 1 had knowledge of the illegal exactions on 
the part of accused No. 2. The Privy Council went on to observe that the view 
taken by the High Court that where there was an absolute prohibition and no 
question of mens rea arose, the master was criminally liable for the acts of his 
servant. was not a correct. view, and the Privy Councfl dissented from that 
view. According to the Privy Council, it is oply a limited and exceptional class 
of offences which can be held to be committed without a guilty mind. These 
offences are of a comparatively minor character and the Privy Council ex- 
pressed surprise that it could possibly be contended that offences under the 
Defence of India Act and the Defence of India Rules which were punishable with 
imprisonment for a’ period of three years would possibly fall within the limited 
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and exceptional category of offences. Here also Mr. Mistry says that an 
offence under s. 5(3) of the Indian Hxplosives Act, 1884, which is punishable 
with eager which may extend to three years and fme, would not fall 
within the exceptional category of mimor offences which could be committed 
by a person without any question of mens rea arising, and that, therefore, 
before the respondent could be convicted of that offence, the prosecution must 
show that he had the mens rea. 

Next Mr. Mistry has referred to Emperor v. Isak Solomon Maomull'! in 
which a division bench of this Court consisting of the learned Chief Justice and 
Mr. Justice Gajendragadkar dissented from Emperor v. Mahomed Bashir? and, 
following the Privy Council decision in Srinivas Mal Bairoliya v. Emperor, 
held that it was not in every case of an absolute prohibition that no question 
of mene rea arose. It was a case in which cls. 5 and 22 of the Motor Spirit 
Rationing Order, 1941, were contravened and it was held that, in the absence 
of mens rea, a master was not vicariously liable for an offence committed by 
his servant for selling petrol in abeence of requisite coupons and at a rate in 
excess of the controlled rate. 

Upon these authorities Mr. Mistry contends that unless the prosecution has 
established that the respondent had the mens rea i.e. guilty mind i.e. the inten- 
tion to contravene condition No. 11 of the licence, he could not be convicted 
under s. 5(3). In this connection Mr. Mistry has drawn our attention to the 
written statement of the respondent in which the respondent has said that he 
had five capable Mukadams (1) Chhagan Sukar, (2) Tukaram Namdeo, (3) 
Shankar Atmaram, (4) Sakhubai Mahadeo and (5) Laxmibai Jina and that 
they were supervising the details of the work done in the factory. According 
to the respondent, as stated by him in his written statement, all these Muka- 
dams knew their work thoroughly. Chhagan was thoroughly acquainted with 
the manufacture of fire works, and, therefore, he was looking after the manu- 
facturing side of the work in the factory. The respondent has said in his 
written statement that every day in the morning he used to go to the factory 
and have a general supervision. He has said that he ‘‘never permitted or 
ordered more than four workers at any one time to work in any of the three 
manufacturing sheds’’ and that he ‘‘had given strict instructions to that effect 
to Chhagan’’. Speaking about August 24, 1954, the respondent has said in 
his written statement that he had gone to the factory at about 8-80 o’clock in 
the morning. He had spent about two hours in the factory and thereafter he 
had gone to Bombay. At the time of the explosion he was in his shop at Bom- 
bay. In the afternoon of August 24, 1954, Chhagan was present in the factory 
and he was in charge of the manufacturing work. To quote the respondent’s 
words in his written statement: 

“It was Chhagan who used to ask each perticular worker to work at each particular 

place. He would know the aptitude of each in relation to the kind of work going an at 
a particular time. It vould be impcssfble for me to direct or observe every moment or 
constantly all this as an owner of the factory employing 150/175 workmen.” 
Upon evidence also, says Mr. Mistry, it would appear that Chhagan was in 
charge of the process of manufacturing explosives in the respondent’s factory 
on that day. Mr. Mistry says that at the time of the explosion the respondent 
was not even present on the licensed premises, but was away in Bombay, and 
as soon as he was informed df the explosion, he rushed to the factory. In this 
manner, says Mr. Mistry, the respondent did not have the requisite mens rea 
and, therefore, he couldenot be convicted under s. 5(3) of the Indian Explosives 
Act, 1884. 

Now, though it is true that actus non faci reum mist mons sit rea is a car- 
dinal doctrine of criminal law, the Legislature can create offences which consist 
solely in doing an act, whatever the intention or state of mind of the person 
acting may be. Whether mens reg is a constituent part of a crime or not must 
in every case depend upon the wording of the particular enactment. As God- 
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dard J. said in Evans v. Dell’ (p. 318): 

“With the complexity of modern legislation one knows that there are times when 
the Court is constrained to find that, by reason of the clear terms of an Act of Parlia- 
ment, mens rea or the absence of mens rea becomes immaterial and that if a certain act 
is done, an offence is committed whether the person charged knew or did not know of 
the Act.” 

In Brend v. Weod® Lord Goddard C.J. said (p. 463) : 

“It is of the utmost importance for the protection of the liberty of the subject that a 
Court should always bear in mind that, unless a statute, either clearly or by necessary 
implication rules out mens rea as a constituent part of a crime, the Court should not find 
a man guilty of an offence against the criminal law unless he has a guilty mind.” 

It is, therefore, clear that the Legislature can either clearly or by necessary 
implication rule out mens rea as a constituent part of a crime. In Skherras v. 
De Rigeen® Mr. Justice Wright pointed out (p. 921): 

‘There is a presumption that mens rea,...intention, or a knowledge of the wrongful- 
ness of the act, is an essential ingredient in every offence; but that presumption is able 
to be displaced either by the words of the statute creating the offence or by the subject- 
matter with which it deals, and both must be considered.” 

In Halsbury’s Laws of England, Vol. IX, at p. 11, the learned author says: 

“In a limited class of offences, mens rea is not an essential element. This class con- 

sists, for the most part, of statutory offences of a minor and only quast-criminal charac- 
ter and, in order to determine whether mens rea is an essential element of an offence, 
tt is necessary to look at the object and terms of the statute which creates it.” 
In State v. Caulfield Holland, Lid.,+ it was observed that it was open to the 
Legislature to provide for offences where mens rea might not be an essential 
element, and that 1f the Legislature expressed its intention in that behalf in 
unambiguous and clear language, the principle that mens rea must ordinarily 
be established in a criminal case would have no application. In the absence 
of clear and unambiguous language indicating such an intention on the part 
of the Legislature, it might be permissible to ascertain the intention of the 
Legislature by examining the object of the statute in question and its general 
scheme. The nature and extent of the punishment awardable under the 
statute might also have to be considered, but,—and this is Important—a neces- 
sity for that consideration would arise when the language used by the Legis- 
lature is not clear enough to express the intention which it had when it created 
an offence by passing a statute. 

Thus, there is a judicial agreement that in order to find whether mens rea 
is or is not a constituent element of an offence created by a statute, we must 
turn to the words of the statute and see what the intention of the Legislature was 
when it created the offence by enacting the statute. Did the Legislature intend 
that the doing of an act per se, without anything more, should constitute an 
offence or did it intend that the doing of it with a certain state of mind should 
amount to an offence? If the essence of an offence lay solely in the doing of 
, an act and nothing more was required, the question of mens rea would not 
arise, and the state of mind, knowledge or intention of the doer would be irre- 
levant. On the other hand, if the Legislature intended that the state of mind 
of the doer should be a constituent of the offence, the prosecution would fail 
without the proof of mens rea. Now, if we turn to s. 5(%) of the Indian Ex- 
plosives Act, 1884, no such word as ‘‘knowlngly’’ or ‘“‘intentionally’’ occurs 
before the word ‘‘imports’’ in the sub-section. It is, therefore, clear that the 
intention of the Legislature in enacting the sub-sectiof# was that the state of 
the mind of the person was immaterial and irrelevant when an offence was 
committed under the sub-section by the contravention of the rules of the 
licence. Rule 81(1) of the Explosives Rules, 1940, says: 

“No explosive shall be manufactured, possessed, used or sold except under and in 
accordance with the conditions of a licence granted? under these rules.” 


1 (1087) 63 T. L. R. 310. 3 iis 1 Q. B. 918. 
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It is to be noted that the words used are: ‘‘No explosive shall be manufac- 
tured’’. The words are not: ‘‘No person shall manufacture explosive’’. The 
prohibition is imposed upon the doing of a certain thing viz. the manufacture 
of explosives, which means that the obligation to see that the prohibition is 
enforced and not evaded is on the licensee himself. The obligation is non- 
transferable. If the manufacture of an explosive is carried out in contraven- 
tion of any of the conditions of the licence, that contravention itself, without 
anything more, becomes an offence for which the licensee himself is liable, since 
the obligation is upon the licensee himself to see that the prohibition against 
the manufacture of an explosive in contravention of the conditions of 
the licence is not evaded or relaxed. 

Turning to r. 81(2) which says: 

“The licensee shall be responsible for all operations in connection with the manu- 
facture, possession or sale of explosives which may be conducted in the licensed premises”, 
it would appear again that the responsibility is cast upon the licensee for 
whatever is done in the licensed premises in connection with the manufacture, 
possession or sale of explosives. This would show that the intention of the 
rule is that the person holding the licence shall himself, whether he is present 
or not present in the licensed premises, be responsible for whatever operation 
is done in those premises in connection with the manufacture, possession or 
sale of explosives. Even if he is absent from the licensed premises, he must 
see to it that the prohibition, which is imposed by r. 81(1) read with condi- 
ion No. 11, 18 not tampered with. Even if his men ie. Mukadams are in 
charge of the manufacturing sheds, even go the responsibility for the enforce- 
ment of the prohibition does not shift from him. Under the Act and the rules 
it is always he—no matter where he may be when an explosive substance is in the 
process of being manufactured—who is responsible. If we were to accept 
Mr. Mistry’s contention that the licensee cannot be successfully prosecuted under 
g. 5(3) for contravention of the conditions of the licence, unless the contravention 
occurs with the knowledge of the licensee, it would always be easy for 
the licensee to evade his obligations under the license. AT that he has got to 
do in that case is to put himself away from the licensed premises when a con- 
dition of the licence is to be broken. Such a contingency could never have 
been intended by the Legislature to materialise. 

In order to gather the intention of the Legislature when section 5(3) of the 
Indian Explosives Act, 1884, was enacted, we may with advantage turn to 
the provisions of as. 3, 4 and 5 of the Explosive Substances Act, 1908. Sec 
tion 8 says: 

“Any person who unlawfully and maliciously causes by any explostve substance...” 
Section 4 provides: 

“Any person who unlawfully and maliclously— 

(a) does any act with intent to cause by an explosive substance,... 

(6) makes or has in his possession or under his control any explosive substance...” 
Section 5 provides: 

“Any person who makes or knowingly has his possession or under his control 

any explosive substance...” 
It is, therefore, clear that when the Legislature intended that the state of the 
mind of a person should be a vital, constituent element of an offence, words 
indicative of that intention were expressly used by the Legislature and such 
words in the case of es. 3, 4 and 5 of the Explosive Substances Act, 1908, were: 
“unlawfully and malidiously”’, ‘with intent to cause’’ and ‘knowingly has 
in his possession’’. Turning to section 5(3) of the Indian Explosives Act, 
1884, such or similar words are conspicuous by their absence, which must show 
beyond doubt that when the Legislature enacted s. 5(3) of the Act, it intend- 
ed that the state of the mind of a person or his knowledge or his intention 
should be immaterial for the purpose of constituting an offence under that sub- 
section. 

For the reasons stated above, we cannot accept the contention of Mr. Mistry 
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that the respondent cannot be convicted of an offence under s. 5(3) of the 

Act, unless the prosecution establishes that he had an intention to commit a 

se of rule 81 of the Explosives Rules, 1940, read with condition No. 11 of 
e licence. 


The result, eis, is that the appeal filed by the State of Bombay will 
be allowed and the order of acquittal passed in favour of the respondent will 
be set aside. We convict the respondent under s. 5(3) of the Indian Hxplosives 
Act, 1884, read with r. 81 of the Hxplosives Rules, 1940, and sentence him to 
pay a fine of Rs. 150, taking into consideration the facta that the respondent 
has paid compensation to the survivors of the victims’ families, has not been 
able to do business for the last two years and his stock of 1600 lbs. of fire 
works which was locked by Government has been rendered useless. In Em- 
peror v. Mahadevappa! Mr. Justice Crump in the course of his Judgment said 
that the employer’s ignorance was often held to be a mitigating circumstance. 
With respect, we follow that view, and as the respondent, according to his 
written statement, was not present in the factory at the time of the explosion 
but was away, he might not have known that more tifan four persons were 
employed in manufacturing shed No. 2 on the date of the explosion. It is in 
view of these circumstances that while convicting the respondent under s. 5(3), 
we sentence him to pay a fine of Rs. 150 or in default to suffer one month’s 


rigorous imprisonment. 
Appeal allowed. 


INCOME-TAX REFERENCE. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE SARANGPUR COTTON MFG. CO. LTD. v. THE COMMISSIONER 
OF INCOME-TAX, BOMBAY NORTH, KUTCH 
AND SAURASHTRA, AHMEDABAD." 
Indian Income-tax Act (XI of 1922), Sec. 18A—“Date of the assessment” in s. mee 
whether means date of valid and effective assessment. 


The expression “ths da of the dacat Ge, BAG): Ct the Indian ianei 
Act, 1922, means the factual date of the assesament. 

The essesasee pald advance tax under s. 18A of the Indian Income-tax Act, 1922, 
and its assessment under s. 23 of the Act was completed on March 30, 1948. On ap- 
peal by the assesoos the Appellate Assistant Commissioner directed the Income-tex 
Officer to make a fresh assesament and this was made on January 25, 1954. On the 
question whether the assessee was entitled to claim interest in respect of the deposit 
made under s. 18A from the date of the payment to March 30, 1948, or to January 
25, 1954, it was contended that the date of the assessment would mean the date of 
a valid and effective assessment which for the purposes of s. 18A was the assessment 
order made on January 25, 19%4:— 

Held, that what was contemplated under s, 18A was the factual date of assess- 
Oe ee re ee ee eee) erein the 
assessee was entitied to claim Interest upto March 30, 1948. 


| THe Sananapur Corron*Mra. Co. Lro., (assessee), paid under s. 18A of the 
Indian Income-tax Act, 1922, a sum of Re. 12,95,508 prior to March 15, 1947, 
in respect of the assessment year 1947-48. The Incometax Officer made assess- 
ment in respect of this assessment year on March 30, 1948, on a total income’ 
of Rs. 58,71,656. The total tax liability of the assessee for the assessment year 
amounted to Ra. 25,78,485-7-0. The Income-tax Officer calculated interest in 
respect of payment made under s. 18A of the Act at Rs. 33,4384 and allowed 
pe assesses a deduction of Rs. 13,28,942 (Ra. 12,95,508 plus Ra. 38,484) and 
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made a demand in respect of the amount due ie. Rs. 12,44,543 (Ra. 25,78,485 
minus Rs. 13,28,942). The assesses paid only a sum of Rs. 6 lacs on August 31, 
1948. The assessee appealed to the Appellate Assistant Commissioner, who set 
aside the assessment and directed the Income-tax Officer to make a fresh assess- 
ment for the year 1947-48 under s. 23(3) on January 25, 1954. The total income 
assessed was Rs. 386,53,686. The Income-tax Officer made a fresh assessment in res- 
pect of the assessment. The Income-tax Officer recomputed the demand and al- 
lowed the assessee the same deduction in respect of payment made under s. 18A 
which was allowed by him in the first demand ie. Rs. 13,28,942. The asseasee 
contended that the assessment made on January 25, 1954, was the first regular 
assessment made by the Income-tax Officer under s. 23(2) and, therefore, he was 
entitled to claim interest in respect of the deposit made under s. 18A up to the 
date of the regular assessment, ie. January 25, 1954. This contention was 
rejected by the Appellate Assistant Commissioner. On appeal by the assessee, 
the Appellate Tribunal dismissed the appeal, observing in its order, as 
follows :— 

“The main controversy centres round the meaning of the words ‘regular assessment’ 
used in Section 18A (5). There is some force in the Appellate Assistant Commissioner's 
argument that if the interest would stop to run after a provisional assessment there is 
all the more reason to say that the interest ceases to run after the regular assessment 
has been made under Section 28(3) of the Income-tax Act. Regular assessment does 
not necessarily mean the operative assessment. At the time when the assessment was 
made on 30-—-3—1948 it was a regular assessment. Interest therefore stopped to run as 
from that date. There is no provision under the Income-tax Act which provides that in- 
terest will again start to mm up to the date of the final assessment in case the first 
assessment is set aside. The assessce has not been put to any disadvantage by the pass- 
ing of a second order. It was quite open to the Appellate Assistant Commissioner 
to put right the assessment originally made by the Income-tax Officer. We, therefore, 
agree with the Department that interest on deposits made under Sectian 18A stopped to 
run as from 30—3—1948, the date. of the first regular assessment made by the Income- 
tax Officer.” 


The following questions of law were referred to the High Court:— 

“(1) . Whether on the facts and in the circumstances of the case, the assessee com- 
pany is entitled to claim interest, in respect of deposit made under s. 18A amounting 
to Rs. 12,95,508 from the date of the payment to 30—3—1948 or 25—1—1954? 

(2) Whether on the facts and circumstances of the case the order passed by the 
Appellate Asaistant Commissioner dated 30—9—1954 is an order under Section 81 of the 
Income-tax Act and whether an appeal lay from the said order to the Tribunal?” 


The reference was heard. 


N. A. Palkhwala, with F. N. Kaka, for the applicant. 
G. N. Josh, with M. P. Amin, Advocate General, for the respondent. 


CHaaua C.J. The assessee paid advance tax under s. 18A and its assess- 
ment under s. 23 was completed on March 80, 1948. The assessee appealed 
against the order of assessment and that order was set aside by the Appellate 
Assistant Commissioner on November 15, 1951, and he directed the Income- 
tax Officer to make a fresh assessment. This fresh assessment was made on 
January 25, 1954. The Income-tax Officer allowed the assessee interest on the 
advance payment from the date of payment till March 30,°1948. The conten- 
tion of the assesses was that he was entitled to intérest up to January 25, 1954. 
This contention was rejected by the Tribunal and hence the reference. 

Now under s. 18A interest is allowable to the assessee from the date of 
payment to the date of the assessment made under s. 23; and the discussion 
before us has revolved round the proper meaning to be given to the expression 
‘‘the date of the assesament’’. Prima faote it may appear that the date of 
the assesamont must mean the date of a valid and effective assessment, 
and what was urged by Mr. Palkhivala was that the only valid and effect- 
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ive assessment for the purpose of this section was the assessment order 
made on January 25, 1954. It is said that although there was an assessment 
on March 30, 1948, it was not a valid or effective assesament; that once it was 
set aside by the Appellate Assistant Commissioner, that assessment could not 
be looked upon as an assessment for the purpose of this section; and that it 
was only when a proper assessment was made pursuant to the direction of the 
Appellate Assistant Commissioner on January 25, 1954, that there was an 
assessment and it is this assessment which must be looked at for the purpose 
of determining what interest is permissible to the asseasee. When one looks 
at the matter a little more closely, it becomes clear that, when the Income-tax 
Officer made the order on March 80, 1948, under the provisions of this section, 
mterest ceased to run. At that date the order made by the Income-tax Officer 
was the only effective and valid assessment. Can it be said that, if interest 
had ceased to run, the running of interest was revived when that order of 
assessment was set aside and a different terminus was fixed for the calculation 
of interestf It seems to us that what the Legislature contemplated in using 
the expression ‘‘the date of the assessment’’ was the factual date of the assess- 
ment and it was not considering the legality or the validity of the assessment 
made. It wanted to fix two terminii for the calculation of interest. With 
regard to one terminus there was no difficulty: that was the date of payment 
of advance tax by the asseassee. The other terminus had to be fixed and the 
other terminus was the date when the regular assesment was made. That 
termmus having been fixed, it could not be altered by any subsequent event 
or by the viciasitudes through which the assessment order might pass. Lf 
there had bean no appeal and if the assesament order had not been set aside, 
obviously this would have been the only terminus. The Legislature did not 
contemplate that the terminus should be altered because the assessee chose to 
appeal and because the Appellate Assistant Commissioner set aside the order. 


Let us look at this order from another point of view. When the order of 
assessment was made, it was competent to the taxing authorities to recover the 
tax, and the liability to refund would only arise when the assessment order 
was set aside. But the taxing department would have the use of the assessee’s 
money from the date when the amount was paid till the taxing authorities 
chose to refund the money. Could it be suggested that the position would be 
different with regard to advance payment of tax? The liability to pay the 
tax arose as soon as the assessment order was made; and that liability would 
cover not only the advance tax already paid, but also any additional amount 
that might have to be paid by the assesses. In this very case the asseasee paid 
an additional amount of Rs. 6 lakhs. Although it put forward a claim for 
interest on this amount also, that claim was ultimately abandoned. Therefore, 
if we were to give the construction to s. 18A as suggested by Mr. Palkhivala, 
then the advance tax would stand on a different footing from the payment of 
Rs. 6 lakhs which was paid by the assessee under the order of assessment. 
The scheme of the section seems to be that interest is payable for the period 
during which there is no liability to pay upon the asseasee. But once the 
order of assesament is made, the liability to pay arises, and even though the 
order may be subsequently set aside, there is no obligation upon the depart- 
ment to pay any interest in respect of the amounts which they recovered as 
tax under the original adseasment order. 

If we are right in this view, then the further question that arises need not 
be decided. The question is whether an appeal from fhe order of the Income- 
' tax Officer refusing to give to the agseasee interest for the longer period was 
appealable to the Appellate Assistant Commissioner, and the department’s con- 
tention is that the appeal does not fall within the terms of s. 30 of the Income 
tax Act. What has been urged by Mr. Joshi is that an assesses can only object 
to the amount of tax determined under s.°23 and the determination of the 
interest payable is not the determination of tax. It is said that after the tax 
is determined credit is given to the assessee in respect of the interest to which 
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he is entitled and the giving of credit does not constitute determination. of the 
tax and, therefore, no appeal lies in respect of the quantum of credit for inte- 
rest given to the assessee.. In our opinion, it is unneceasary to decide this 
question, as on the merits we have taken the view that the department is right. 

The result is that we must answer the first question referred to us: ‘‘Up to 
the 80th of March 1948”. Question No. (2) does not arise. Asseasee to pay the 
costs 


Solicitors for the applicant: Manilal, Kher, Ambalal & Co. 
Solicitor for the respondent: N. K. Pettgara. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


SETH MOTILAL MANEKCHAND v. THE COMMISSIONER OF 
INCOMH-TAX, BOMBAY NORTH, KUTCH AND SAURASHTRA, 
AHMEDABAD.* 


Indian Income-tax Act (XI of 1922)—Income from joint family business under deed of 
partition allocated in equal shares to assessee, his wife and son—Assessee and son, 
under deed, undertaking to pay wife her share from their respective shares—Assessee 
and son forming partnership and running family businessa—Whether amount paid by 
assessee to wife from his share of income could be deducted before ascertaining his 
taxable income. 


The managing agency of certain mills belonged to a joint Hindu family consisting 
of the assersee and his son. This family was partitioned and the partition deed allo- 
cated the joint family property to the assessee, his wife and his son. Regarding the 
managing agency commission it was provided in the deed that the assesses, his wife 
and his son were entitled to equal shares in tt but they undertook to pay the assessee’s 
wife two annas abd eight ples share each out of their respective eight annas share. 
After the dissolution of the family the assessee and his son formed a partnership and 
acted as the managing agents of the mills. On the question whether the amount 
paid by the assessee to his wife out of the managing agency commission recetved 
by him could be deducted before ascertaining his taxable income:— 

Held, that the asseasee’s wife had a legal enforcible right against the asseasee in 
respect of her two annas and eight pies share and that the asessee was under a legal 
obligation to pay that amount, 

that in view of the deed of partition the real income of the assessee was not eight 
annas in the managing agency commission but eight annas leas two annas and eight 
ples, and 

that, therefore, the sum paid by the assessee to his wife did not form part of his 
income and his income could be reduced to that extent. 

Even though an essessee may not be allowed to claim a particular amount as a 
deduction falling within the provisions of the Indian Income-tax Act, he would be 
entitled to urge that his real Income should be considered, and tf a certain amount is 
to be deducted in order to ascertain his real Income, such a deduction would have to 
be made notwithstanding that the Act made no provision for such a deduction. In 
all cases of tex, what has got to be considered is what is the income of the assessee, 
and when that question arises, what has got to be considered is the reel income and 
not any artificial income, and for the purpose of ascertaining that real income every 
part of that income which my seem to be his income, £ in fact it is not his income, 
if that part has been diverted and never constituted his real income, has got to be 
excluded. 

Bejoy Singh Dudhuria v. Commissioner of Income-tar, Calcutta, Commissioner of 
Income-tax, Bombay v. D. R. Naik’ Prince Khanderao Gaekwar v. Commissioner, 
I.-T? and P. C. Mullick v. Commissioner of Income-tax, Bengal,‘ referred to. 


*Decided, February 11, 1957. Incometex, 8 (1948) 50 Bom. L. R. 868, 8.0.16 I. T.R. 
Reference No. 86 of 1956. | 20-4. 

1 (1988) 85 Bom. L.R. 811, s.c. 1 LT.R.' 4 (1088) 40 Bom. L. R. 780, s.o. 6 LTR. 
185, P.C. 206, P.0. ` 

2 (1989) 41 Bom. L. R. 6532. 
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Onze Motilal (assessee), his wife Bhagirathibai and his son Maganlal formed 
a Hindu undivided family which was assessed in respect of the managing 
agency commission of Pratap Mills Ltd, Amalner, and new Pratap Mills Ltd., 
Dhulia. The managing agency of the Amalner mills stood in the name of a 
firm consisting of Motilal, Bhagirathibai and Maganlal and that of the Dhulia 
Mills in the name of Motilal and Maganlal. On June 29, 1949, a partition 
took place in the Hindu undivided family and some of the assets of the family 
were divided among the various coparceners. The managing agency of the 
two textile mills was taken over by a partnership consisting of Motilal and his 
son Maganlal, styled as Motilal Manekchand & Sons (asseasee). A clause in 
the deed of dissolution of partnership was to the following effect :— 

“That the said Motilal Maneckchand and Maganlal Motilal should take up the 
Managing Agency of the Pratap Mills Lid, Amalner, carried on in the name of Motilal 
Manekchand & Co. and the Managing Agency of new Pratap Mills Ltd, Dhulia, car- 
ried on in the name of Motilal Manekchand & Sons and be entitled to the Managing 
Agents’ remuneration in equal shares and that they should pay to the said Bhagtrathibei 
Motilal annas two and pies eight out of their respective eight annas share in the said 
two managing agencies so long as they or either of them continue or continues to hold 
the sald managing agencies of efther of them.” 

The agsessee firm relying upon the above clause claimed the deduction of 
payment made to Bhagirathibai against the firm’s income from the managing 
agency business. This claim was rejected in appeal by the Appellate Tribunal 
which observed in its order, as follows :— 

“The assesses is a firm of two persons who at the material time are two individuals. 
This firm has rendered the service to the textile mills and earned the commission as a 
result of an agreement with the millr. The asseasee firm as such has at no stage under- 
taken any liability to make any payment out of its commission whatsoever. Even ac- 
cording to the deed of dissolution the lability to pay is of the partners out of their 
respective shares. Bhagirathibai has no contract of any kind with the mills from whom 


“There is no provision in the Income-tax Act under which any deduction can be 
allowed against the share income from a firm. This is a clear case of appropriation of 
profits. We may again state here that the managing agency commission is a remunera- 
tion for services rendered. In the present case the firm has rendered the services and 
earned the remuneration. If the partners had undertaken to part with a part of that 
remuneration after it had been earned, it is an appropriation of profits. No charge can 
be created fn this manner on the future earnings. If we were to accept the asseasee’s 
contention it would mean that it is open to a salaried employee to create a charge on 
his salary for the benefit of his wife or relattves. Income attracts liability to taxation 
at the time when tt is earned.” 

The following question of law was referred to the High Court :— 

“Whether on the facts ahd in the circumstances of the case, the payment made to 
Bhagirathibal by virtue of the deed of dissolution dated the 29th June, 1949, could be 
allowed as a deduction against the profits of the firm styled as Motilal Manekchand & 
Sons or against the share income from the firm in the hands of the partners?” 


The reference was heard. 


È. J. Kolah, with D. H. Dwarkadas, for the applicant. 
M. P. Amin, Advocate General, with P. B, Sunkersett, for the respondent. 


Cuagna C.J. There was a joint family consisting of Motilal Manekchand 
and his son Maganlal. Motilal, Maganlal and Motilal’s wife Bhagirathibai 
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were appointed managing agents of the Pratap Mills at Amalner, and the 
father and son were appointed managing agents of the New Pratap Mills at 
Dhulia. It is common ground that the managing agency belonged to the joint 
and undivided Hindu family. This Hindu family was partitioned on July 1, 
1948, and a document was drawn up on June 29, 1949, to giva effect to that 
partition. There are three Schedules to this deed of dissolution allocating 
joint family properties to the three parties who were entitled to equal shares 
on the partition of the joint Hindu family, viz. the father Motilal, the son 
Maganlal, and the wife or the mother Bhagirathibai. There was a provision 
with regard to the managing agency commission and the provision was that 
Motilal and Maganlal were entitled to equal shares in this managing agency 
commission of the two mills, but they both undertook to pay to Bhagtrathibai 
2 annas and 8 pies share each out of their respective 8 annas share, and when 
we turn to the three Schedules we find that in the Schedules dealing with the 
father’s and the son’s property, what is credited to them is 8 annas share of 
the managing agency commission of both the mills læs 2 annas and 8 pies, 
and when we turn to the Schedule dealing with Bhagirathibai’s properties we 
find that the 2 annas and 8 pies share in each of the managing agency com- 
missions is credited to her, and it is significant to note that in each Schedule 
the total properties allocated comes to Rs. 18,083,646 and this amount is arrived 
at after taking into consideration the managing agency commission. After 
the dissolution of the family the father and son constituted a partnership and 
acted as the m ing agents of these two mills, and the contention was put 
forward both by the firm and by each individual partner that the managing 
agency commission received by them and in respect of which they were liable 
to pay tax was not the full 16 annas received by them but 16 annas leas the 
amount which went to Bhagirathibhai. This contention was rejected by the 
department and the Tribunal accepted the view of the department. The 
assegseo has now come before us. 

Now, the real question that we have to consider is this. What is the real 
income of each of the two partners, vis. the father Motilal and the son Magan- 
lalt Is his income 8 annas in the managing agency commission of the two 
mills, or is part of that income diverted so that the real Income of the partner 
ig not 8 annas but 8 annas less the amount which is diverted im favour of 
Bhagirathibaif Now, it is neceasary to remove one or two misunderstandings 
that might have been caused by certain contentions put forward by the assessee 
before the Tribunal. In the first place, this is not a case where a claim is 
made in respect of any deduction under the provisions of the Income-tax Act. 
If such a claim had been put forward, then we would have to consider the 
various sections of the Act in order to determine whether the deduction is 
justified. But it is clear position in law, as we-shall presently point out, that 
even though an assessee may not be allowed to claim a particular amount as a 
deduction falling within the provisions of the Act, he would be entitled to 
urge that his real income should be considered, and if a certam amount is to 
be deducted in order to ascertain his real income, such a deduction would have 
to be made notwithstanding that the Income-tax Act made no provision for 
such a deduction. In all cases of tax, what has got to be considered is what 
is the income of the asseasee, and when that question grisea, what has got to be 
considered is the real income and not any artificial Income, and for the purpose 
“of ascertaining that real income every part of that income which may seem 
to be his income, if in fadt it is not his income, if that part has been diverted 
and never constituted his real income, has got to be excluded. The other mis- 
understanding that was caused was by the claim made by the partnership that 
in the asseaament of the partnership which is a registered firm this deduction 
should be allowed. Now, the partnership which constitutes the managing 
agency did not enter into any agteement with Bhagirathibai. The deed of 
dissolution to which attention has been drawn was between the three members 
of the joint family and it was as individuals that they were partitioning the 
joint family property, and therefore the Tribunal was right when it took the 
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view that as far as the partnership was concerned it could not contend that 
its income as Managing agents was in any way diverted by a certain amount 
having to be paid to Bhagirathibai. But we have held that even though a 
registered firm may not be entitled to claim a deduction, when we come to the 
assessment of the partners constituting that firm, it would be open to a part- 
ner to contend that in order to determine his real income quae the share which 
he has received from the firm, any legitimate deduction should be taken into 
consideration. Therefore, even though the amount to be paid to Bhagirathibai 
may not be considered in the assessment of the firm, that would not prevent 
the two partners from claiming that their real income as partners is not 8 
annas share in the managing agency commission but 8 annas less the amount 
which Bhagirathibai was entitled to receive. See our observations in Shanti- 
kumar Narottam Morary v. Oomr., 1.7.1 


Turning, therefore, to the question as to whether a partner who is before us 
on this assessment, viz. Motilal Manekchand, is entitled to relief in respect of 
the amount which he is liable to pay to Bhagirathibai, the first question that 
we have to consider is as to the nature of Bhagirathibai’s claim against Motilal. 
It is obvious that Bhagirathibai has an overriding title to 2 annas and 8 pies 
share in the commission against Motilal There was some controversy as to 
whother the provision in the deed of dissolution that Bhagirathibai was entitl- 
ed to this share out of the 8 annas share of the managing agency constituted 
a charge on this commission in favour of Bhagirathibai. We are inclined to 
accept the submission of Mr. Kolah that it does constitute a charge, but in our 
opinion it is unnecessary to decide this question because this question can only 
have relevance and significance if we were considering a claim made for deduc- 
tion under s. 9(1) (4v)of the Income-tax Act where a claim is made in respect 
of immoveable property where the immoveable property is charged or mort- 
gaged to pay a certam amount. It is sufficient for the purpose of this refe- 
rence if we come to the conclusion that Bhagirathibai had a legal enforceable 
right against the partner m respect of her 2 annas and 8 pies share and that 
the partner was under a legal obligation to pay that amount. 

Now, it is necessary to consider what was the real nature of the transaction 
that took place when the parties divided and distributed the joint family pro- 
perty and drew up the document of June 29, 1949. What they were dividing 
and distributing were the assets of the joint family and all the income received 
by the jomt family, and there cannot be the slightest doubt that under this 
deed of pene En what the parties agreed to was that only a portion of the 
managing agency commission should be the income of the two male parties 
Motilal and i Maganlal and that a portion of the commission should also be the 
income of Bhagirathibai. If that is the true nature of the transaction, then 
it is clear that income of the jomt family property, to the extent that it was 
represented by the managing agency commission, was divided between the 
three members of the joint family, the father, the son and the wife. Therefore, 
when we ask ourselves the question as to what is the real income of the two 
partners, the clear answer to that question must be in view of this deed of 
dissolution that the real income is not 8 annas each in the managing agency 
commission but 8 annas leas 2 annas and 8 pies and that the balance of the 
Managing agency commision is the income of Bhagirathibai and not the 
income of the father and the son. The Advocate General has emphasised the 
fact that what was sought to be done was the application or allocation of the 
income of the partners after they had received the income and after the manag- 
ing agency commission had become their income. It is true that if this manag- 
ing agency commission constitutes the ihcome of the partners, then the Taxing 
Department is not eoncerned with how the partners apply or allocate this 
income. But the whole question before us &, looking to the true nature of the 
transaction, can it be said that the whole of the managing agency commission 


1 (1034) 57 Bom. L.B. 121, 128, s.0, 27 I. T. R. 69, 79 
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ever became the real income of the two partners, and in our opinion the answer 
must be against the contention of the Advocate General 

Turning to the cases that were cited at the Bar, the first and the leading 
case is the decision of the Privy Council in Bejoy Singh Dudhurta v. Com- 
missioner of Income-taz, Oaloutia’ In that case the assessee succeeded to the 
family ancestral estate on the death of his father. After that his step-mother 
brought a suit for maintenance against him and in that suit a consent decree 
was made directing the assesses to make a monthly payment of a fixed sum to 
his step-mother and declaring that the maintenance was a charge on the 
ancestral estate in the hands of the assessee, and the assessee claimed that in 
computing his income the amount paid by him to the step-mother under the 
decree should be excluded. The Privy Council agreed with the view of the 
Chief Justice from whose judgment this appeal had been preferred that the 
assesses ’s liability to his step-mother did not fall within any of the exemptions 
or allowances eet out in Income-tax Act. But what the Privy Council 
points out is that the sums paid by the appellant to his step-mother were not 
income of the appellant at all and Miey apy- (p. 814): 

“ In the present case the decree of Court by charging the appellants whole 

resources with a specific payment to his stepmother has to tbat extent diverted his 
income from him and has directed tt to his stepmother; to that extent what he receives 
for her is not his income. It is not a case of the application by the appellant of part 
of his income in a particular way; it is rather the allocation of a sum out of his reve- 
nue before it becomes income in his hands.” 
This passage can be applied to the facts of this case, if we werg to substitute 
in place of the consent decree the deed of dissolution. As in the case before 
the Privy Council it was the consent decree which had diverted the income 
from the son to his step-mother, in this case it is the deed of dissolution that 
has diverted the income from the asseasee to his wife Bhagirathibai, and to the 
extent that this income has been diverted the asseasse has merely received the 
amount for her and it has never become his mcome. 

This case came to be considered by a division bench of this Court consisting 
of Sir John Beaumont and Mr. Justice Wadia in Commissioner of Income-tac, 
Bombay v. D. R. Naik.2 In that case the income of the assessee from an im- 
moveable pro was subject to certain payments-which he had to make 
under a decree of the Court to widows of a jomt family and these payments 
were claimed by the assessee not to constitute his income, and the Oommis- 
sioner rejected the claim on the ground that they were not deductions which 

~ fell within s. 9 of the Act, and Sir John Beaumont states (p. 656): 

“But, in my opinion, the answer to the learned Commissioner’s view is to be 
found in the decision of the Privy Council in Bejoy Singh Dudhuria v. Commissioner of 
Income-tax, Calcutta. Their Lordships there were dealing with a very similar case, in 
which the asseasee’s income, derivable in part from immoveable property, was subject 
to charges in favour of a widow, and their Lordships held that although those charges 
could not be deducted under s. 9, the question really was whether the income of the 
assessee was the whole income of the immoveable property, or the income of the immo- 
veable property less the deduction, and they held that the real income, which was Hable 
to tax, was the income subject to the deductions in respect- of the charges.” 

And Sir Jobn Beaumont applied that test to the case before him. 

In a more recent case, Prinos Khanderao Gaskwar v. Commissioner L.T.,° 
we applied this principle to a voluntary settlement made by two sons in favour 
of their mother, and the test we laid down was whether the property was sub- 
ject to a valid and legal charge which could be enforeed in a Court of law 
under which the assesses was bound to pay a certain amount recurring an- 
nually. In our opinion, the test would be the same even though there may not 
be a specific charge so long as there was an obligation upon the asseasee to 
pay which could be enforced in ẹ Court of law. 

1 (1988) 85 Bom. L. R. 811, 8.0. 1 LT.R. Ni (1948) 50 Bom. L.R. 868, 8.0. 16 I.T, R. 


185, P.C. 
2 (1930) 41 Bom. L.R. 653. 
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The Advocate General has relied on another Privy Council case, P. C. 
Mullick v. Commissioner of Income-tax, Bengal.1 The case is rather interest- 
ing because it correctly brings out the principle underlying the earlier Privy 
Council case. In this case a testator had directed his executors to pay 
Rs. 10,000 out of the income of his property on the occasion of his addya 
sradh for expenses in connection therewith to the person who was entitled to 
perform the sradh, and the executor claimed this sum of Bs. 10,000 as 
an amount which he was bounc to pay under the direction of the testator and 
contended that this sum of Rs. 10,000 never constituted the real income and 
therefore was not liable to tax, and the Privy Council dismissed this claim in 
one sentence saying (p. 786): 

“It is simply a case in which the executors having received the whole income of 

the estate apply a portion in a particular way pursuant to the directions of their testator, 
in whose shoes they stand.” 
They also point out that the position might have been different if the resi- 
duary legatee was making this claim, but inasmuch as the executors who 
represented the estate of the testator made the claim, it was obvious that the 
claim was untenable inasmuch as what had been paid had been paid out of the 
estate under the directions of the testator himself. 

In our opinion, therefore, the sum paid by the assesses partner to Bhagi- 
rathibai did not form part of his income and therefore his income should be 
reduced to that extent. 

The question that has been referred to us does not clearly bring out the con- 
tention which has been put forward by Mr. Kolah before us. e will, there- 
fore, reframe the question to read: 

“Whether on the facta and in the circumstances of the case, the amount paid by the 
assessee partner to Bhagirathibal fs to be deducted before ascertaining his taxable in- 
come?”, 
and the answer to that question as framed will be in the affirmative. 

The Commissioner to pay the costa. 

Solicitors for the applicant: Kanga & Co. 


Solicitor for the respondent: N. K. Patigara. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE NEW INDIA ASSURANCE CO., LTD., BOMBAY v. THE COMMIS- 

SIONER OF INCOME-TAX/EXCESS PROFITS TAX, BOMBAY CITY.* 

Indian Income-tax Act (XI of 1922), Sec. 33 (4)—Civil Procedure Code (Act V of 1908), 
O. XLI, r. 2—Appellate Tribunal, powers of as Appellate Court—Whether appellant 
can challenge decision of Appellate Assistant Commissioner on ground not contained 
in grounds of appeal to Tribunal—Expression “thereon” in s. 33(4), whether restricts 
jurisdiction of Tribunal to grounds of appeal. 


Under the Indian Income~tax Act, 1922, the position of the Appellate Tribunal is 
the same as a Court of appeal under the Civil Procedure Code, 1908, and the powers 
of the Appellate Tribunal are identical with the powers enjoyed by an appellate 
Court under the Code. ° 

The appellant before the Appellate Tribunal can, therefore, challenge the decision 
of the Appellate Assistant Commissioner even on a grognd not contained in the 
grounds of appeal, if the Trihunal grants him leave to do so and if the other side 
has notice of the new ground which the appellant seeks to urge. 

Oriental B. and F. Co. v. Commr. of Inc.-Tax* and Byram & Co. v. Commr. of 
Inc.-Taz, CP. & UP.» agreed with. 


1 (1988) 40 Bom. L. R. 780, s.o.6 LT.R. Reference No. 40 of 1956. 
206, P.O. 2 noah 211.T.R.1 
*Decided, February 13, 1957. Tnoome-tax 8 (1963) 11 I. T. R. 286. 
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Motor Union Insurance Co. v. Commr. of Income-taz,! Messrs. Puranmal Radha- 
kishan & Co., Bombay v. The Commr. of Income-taz, Bombay City I," Messrs. Pan- 
chal Engineering Works v. Commr. I.T, Bombay,’ Lachiram Baldeodas v. Commr. of 
Inc.~Taz, Bikar‘ and Commr. I.-T. v. Beach Candy Swimming Bath; referred to. 
THe Naw Inpia AssuRANOE Co., Lro., Bompay (assessee), which carried on 

business of life msurance and other insurance business, had its head office in 
Bombay and branches in other parts of India including Indian States. During 
the assessment years 1948-49 and 1949-50 the assessee company earned profits 
of Rs. 65,208 and Rs. 1,27,886 in respect of non-life assurance business carried 
on in the Indian States. The Income-tax Officer held that as the policies which 
were the basis of the contract were issued by the head office at Bombay, the 
income had accrued in India. The Appellate Assistant Commissioner reversed 
the order of the Income-tax Officer observing as follows :— 

‘...The issue of the temporary covernote in the State by the Company’s autho- 
rised agent and the acoeptance thereof with the payment of the premium shows that 
both the proposal and the acceptence take place in the Indian States. The contracts 
thus, in my opinion, become complete as soon as the temporary covernotes are issued... 
Fram all this it appears that the entire business is completed by the Agent in the State 
and that reference to the company im British India ts made only for the issue of the 
policy unless the company has rensons to decline the insurance.” 

On appeal by the Department the Appellate Tribunal agreed with the find- 
ing of the Appellate Assistant Commissioner that the profits which had acerued 
in respect of the covernotes issued in the Indian States had accrued or arisen 
in the Indian States and observed in its order as follows :— 

“Although, therefore, we agree with the conclusion of the Appellate Asstt. Commis- 
sioner that the income accrued or arose to the assessee in the Indian States in view of 
the fact that the question of apportionment has not been considered, we set aside the 
order of the Appellate Asstt. Commissioner in LTA. Nos. 3820 and 8821 and direct him 
to deal with the appeals according to law after considering the question of the apportion- 
ment of the Income.” 

The folowing questions of law were referred to the High Court :— 

“(1) Whether on the facts and circumstances of the case the order of the Tribunal 
petting aside the order of the Appellate Assistant Commissioner is valid in law, 

(2) Whether on the facts and circumstances of the case there can in law be a 
question of apportionment of the sald sums of Rs. 65,208 and Rs. 1,237,838, 

- (3) Whether on the facts and circumstances of the case the Tribunal was compe- 
tent in law to issue a direction to the Appellate Assistant Commissioner to take into 
consideration the question of apportlanment, and 

(4) Whether on the facts and circumstances of the case there can be a question 
of taking the said sums of Rs. 65,203 and Rs. 1,27,836 as part of the total Income of the 
company for rate purposes.” 

During the relevant chargeable accounting periods the profits of the assessee 
company ‘arising from non-life insurance business carried on by the assessee 
company in the Indian States were Rs. 31,617, Re. 21,834, Rs. 12,906 and 
Rs. 49,561, respectively. The Excess Profits Tax Officar held that in all these 
years the above-mentioned profits accrued or arose in British India and there- 
fore they were liable to be charged to tax. On appeal the Appellate Assistant 
Commissioner reversed the decision of the Hixcess Profits Tax Officer and held 
that the above-mentioned profits accrued or arose in the Indian States and as 

ch were not liable to be added to the other income of the assesses company 

y reason of the provi8o to s 5 of the Hixcess Profits Tax Act. On appeal 
the Appellate Tribunal set aside the order of the Appellate Assistant Com- 
missioner in respect of excess profits tax assessments and the Appellate Assist- 


1 (1044) 47 Bom. L. R. 222, s.o. 18 of 1088, rome Chagla C.J. and Tendolkar 
I. T: k. 273. J., on 

2 (1056) Income-tax Reference Ne. 51 4 tiene 4 I. T. R. 279 
of 1955, decided by Chagla C.J. and Tendolkar a 954 


J., tember 4, 1956 (Unrep.). 
51088) E Referenco No. 19 


506 THA BOMBAY LAW RHPORTRR. [VOL. IX. 


ant Commissioner was directed to decide the appeals after considering the 
question raised by the Department of apportioning the income. 

The following questions of law were referred to the High Court :— 

“(1) Whether the profits of tho assessee company from non-life business accruing 
or arising in Indian States are not liable to Excess Profits Tax by reason of the third 
proviso to section 5 of the Excess Profits Tax Act, 

(2) Whether on the facts and circumstances of the case the order of the Tribunal 
- getting aside the order of the Appellate Assistant Commissioner is valid in law, and 

(3) Whether on the facts and circumstances of the case the Tribunal was com- 
petent in law to issue a direction to the Appellate Assistant Commiasioner to take into 
consideration the question of apportionment.” 


The reference was heard. 


R, J. Kolah, with B. A. Palkhavala, for the applicant. 
M. P. Amin, Advocate General, with Œ. N. Joshi, for the respondent. 


CHaaua O.J. The assesses is an insurance company and carries on business 
in lfe insurance and other insurance business. It has its head office in Bombay 
and its branches in other parts of India including Indian States. During the 
two years under reference, the assessee company earned profits of Rs. 65,203 
and Rs. 1,27,836 in respect of the non-life assurance business carried on in 
the Indian States, and the question that had to be considered was whether these 
two sums were liable to tax both under the Income-tax Act and the Eixcess 
Profits Tax Act. The Income-tax Officer came to the conclusion that the pro- 
fits in respect of Indian States insurance policies arose in British India and 
hence the immunity from tax in respect of these profits claimed or sought by 
the company could not be granted. The assessee appealed to the Appellate 
Assistant Commissioner and the Appellate Assistant Commissioner held that 
the income in respect of this insurance had accrued in the Indian States and 
therefore he came to the conclusion that these amounts were not liable to tax. 
From this decision the Commissioner appealed to the Tribunal. It is important 
to note that the only ground of appeal taken by the Commissioner was that 
the learned Appellate Assistant Commissioner erred in holding that the sum 
of Rs. 65,203 (and the same applies to the other sum of Re. 1,27,836) repre- 
sented profit accruing or arising in Indian States from business transacted in 
those States and deleting the same from the income of the assessee. The Tri- 
bunal in its decision upheld the view of the Appellate Assistant Commissioner; 
but it set aside the order of the Appellate Assistant Commissioner and directed 
that he should dispose of the appeal after taking into consideration the ques- 
tion of apportionment. Im other words, the view of the Tribunal was that, 
although the income had accrued in the Indian States, the question should be 
considered whether any process for the earning of that income had taken P 
in British India and in accordance with the ratio of Ahmedbhai Umarb 
case? the income should be EAR between Indian States and British India. 
It is this decision of the Tribunal that is being challenged by the assessee, and 
what is urged before us is that the only ground of appeal by the Commissioner 
of Income-tax before the Tribunal was whether the mcome had accrued in 
British India or in the Indian States. The question of apportionment was 
never agitated either before the Income-tax Officer or before the Appellate 
Assistant Commissioner or in the grounds of appeal, and it is said that it was 
not open to the Tribunal under s. 33(4) to decide on a question which was not 
a question urged by the appellant before it. 

Now, it is not disputed that the Commissioner, notwithstanding the grounds 
of appeal, did urge this point before the Tribunal; nor is it suggested that the 
assessee had not sufficient notice to meet this new ground urged by the Com- 
missioner. But the stand taken by the assesses is that, whether leave was given 
to the Commissioner to urge this point befofte the Tribunal and whether the 
asseasee had sufficient notice of this new ground, the Tribunal had no compe- 


* See 52 Bom. L. R. 719, 8.0. 
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tency at all to decide the appeal on a ground not taken by the Commissioner 
in his grounds of appeal. ‘This raises a rather important question and we, 
therefore, must carefully consider what are the powers of the Tribunal func- 
tioning as an appellate Court. 

Before we look at the authorities and before we look at the section and the 
relevant rules, it is desirable to consider on general principles what are the 
powers of an appellate Court. When an appellant comes before a Court of 
appeal, he comes there because he is dissatisfied with the decision of the trial 
Court and he challenges that decision; and he challenges that decision on cer- 
tain grounds which are set out in the grounds of appeal or in the memo. of 
appeal. The respondent, if he has not appealed or has not crogs-objected, is 
satisfied with the decision of the trial Court and he is before the Court of 
appeal to support the judgment of the trial Court. The appellant may chal- 
lenge the decision of the trial Court even on grounds not contained in the 
grounds of appeal if the Court of appeal grants him leave to do so. Un- 
doubtedly in granting leave the Court of appeal would consider various fac- 
tors: whether the question raised would involve questions of fact which may 
necessitate a remand; whether the conduct of the appellant is such as to disen- 
title him to raise the new ground; and so on. But if leave is granted and if 
the other side has notice of the new ground which the appellant seeks to urge, 
there does not seem to be any reason why the Court of appeal should not permit 
the appellant to challenge the decision of the trial Court on a ground other 
than those taken in the grounds of appeal. The position with regard to the 
respondent is different: it is not open to him to urge before the Court of appeal 
and get a relief which would adversely affect the epee eae If the respond- 
ent wanted to challenge the decision of the trial Court, it was open to him 
to file a cross-appeal or cross-objections. But the very fact that he has not 
done so shows that he is quite content with the decision given by the trial 
Court. Therefore, under these circumstances, his only right is to support the 
decision of the trial Court. It is true that he may support the decision of 
the trial Court, not only on the grounds contained in the judgment of the trial 
Court, but on any other ground. In appreciating the question that arises 
before us, one must clearly bear in mind the fundamental difference im the 
positions of the appellant and the respondent. The appellant is the party who 
ia dissatisfied with the judgment; the respondent is the party who is satisfied 
with the judgment. Now what we have just said is nothing more than really 
a summary of the-provisionk with regard to appeals and cross-objections con- 
tained in O. XLI of the Civil Procedure Code; and, as we shall presently point 
out, the position of the Appellate Tribunal is the same as a Court of appeal 
under the Civil Procedure Code and the powers of the Appellate Tribunal are 
identical with the powers enjoyed by an appellate Court under the Code. 

Now, in the first place, we must look at the section which confers jurisdiction 
upon the Tribunal to hear appeals from the decisions of the Appellate Assistant 
Commissioner. Subsection (4) of s. 83 provides that the Appellate Tribunal 
may, after giving both parties to the appeal an opportunity of being heard, 
pass such orders thereon as it thinks fit, and shall communicate any such orders 
to the agsessee and to the Commissioner. The expression ‘‘thereon’’ has come 
in for considerable judiciak comment and observation, and the authorities lay 
down that the power of the Tribunal is confined to dealing with the subject- 
matter of the appeal gnd the subject-matter of the appeal is constituted by the 
grounds of appeal preferred by the appellant. This subject-matter cannot be 
expanded even by the appellant unless leave is granted to him to do so by the 
Appellate Tribunal. The subject-matter can certamly not be expanded by 
the respondent, as already pointed out, if he has not either appealed or cross- 
objected. Now, there is a rulg of procedure framed by the Tribunal with 
regard to the hearing of appeals, which rule is in the following terms:— 

“12. The appellant shall not, except by leave of the Tribunal, urge or be heard in 
support of any ground not eet forth in the memorandum of appeal; but the Tribunal, 
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in deciding the appeal, shall not be confined to the grounds set forth in the memorandum 
of appeal or taken by leave of the Tribunal under this rule: 

Provided that the Tribunal shall not rest its decision on any otber ground unless the 

party who may be affected thereby has had a sufficient opportunity of being heard on 
that ground.” 
It will be noticed that this rule is identical in terms with r. 2 of O. XLI. What 
has happened in this case is that the appellant.(the Commissioner) undoubt- 
edly has travelled outside the subject-matter of the appeal in he has 
preased upon the Tribunal a point of view with regard to apportionment which 
is not covered by the grounds of appeal; but he being the appellant, it was 
open to him to do so if leave was granted by the Court of appeal. It is true 
that on the record there does not appear any formal leave. It is also true 
that the appellant has not amended his grounds of appeal. But leave may be 
implied and the very fact that the Tribunal permitted the Commissioner to 
urge this ground goes to show that leave was granted to him. With regard 
to the proviso, it is not suggested by the assessee that he did not have a suff- 
cient opportunity of contesting this ground. Therefore, this rule is satisfied. 
Indeed, if the case had arisen under the Civil Procedure Code and the ques- 
tion waa of interpreting O. XLI, r. 2, it could not possibly have been urged 
by the respondent that the Court of appeal could not permit the appellant to 
argue the appeal on a different ground from the one taken up by him in the 
grounds of appeal. 

But what Mr. Kolah says is that, whatever the construction of this rule and 
whatever the provisions of the Civil Procedure Code, we are bound by the 
clear decisions of this Court and we must give effect to these decisions. Now 
the earliest decision in point of time is the judgment of Mr. Justice Kania 
which has often been referred to in this context, and that is in Mator Unton 
Insurance Co. v. Commiss. of Income-taz.1 Mr. Justice Kania in this judg- 
ment construes both s. 38(4) and the relevant rule which at that date was r. 21: 
now, we understand, it is r. 12; and what the learned Judge has said at p. 230 
is :— 

“,..Apert from statute, it is elementary that if a party appeals, he is the party who 
comes before the Appellate Tribunal to redress a grievance alleged by him. If the other 
side has any grievance, he has a right to file a croes-appeal or cross-objections. But if 
no such thing is done, the other party, in law, is deemed to be satisfied with the deciaton. 
He is, of course, entitled to support the judgment of the first officer on any ground 
open to him, but he is not entitled to raise a ground so as to work adversely to tha 
appellant and in his favour.” 

Now note that Mr. Justice Kania is speaking of the respondent: he is not 
speaking of the appellant. At p. 281 the learned Judge observes :— 

“...In deciding those grounds it can pass appropriate orders. But, in our opinion, 

ft is not open to the Tribunal itself to raise a ground or permit the party, who has not 
appealed, to raise a ground, which will work adversely to the appellant.” 
So far as the respondent is concerned, he cannot raise a new ground. As re- 
gards the Tribunal itself, obviously what the learned Judge meant was that, 
if the appellant did not urge a ground, then the Tribunal could not itself de- 
cide the appeal on a ground which might adversely affect the appellant. Then 
the learned Judge considers w. 21 and he gays (p. 281) :— 

“In terms, tt Hmits the appellant to the grounds urged in his memorandum of appeal, 
and prescribes that if he wishes to raise any further ground,he has to do go after 
obtaining the leave of the Tribunal The proviso does not enlarge the powers of the 
Tribunal to raise grounds of appeal against the appellant.” 

Therefore, again, what is being emphasized is that the Tribunal should not 

give a relief to the respondent which relief was not given to him by the trial 

Court and which relief he has not himself sought by either cross-appealing or 

cross-objecting. It only says that the Tribunal is not obliged to rest its deci- 

sion on the grounds urged by the appellant. It recognises the principle that 
1 (1946) 47 Bom. L.R. 992, s.c. 18 LTR. 973, 
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the Judgment of the lower Court may be supported on any ground even though 
it is not raised in the memo. of appeal. ‘I'nat, however, does not permit the 
Tribunal to urge any other ground which would work adversely to the appel- 
lant; and when we look at the facts of that case, it is clear that what the 
Tribunal had done was to give a relief to the Commissioner in appeal when 
the assesses had appealed and the Commissioner had rested content with the 
decision of the Appellate Assistant Commissioner and the relief granted was 
obviously to the prejudice of the appellant, 

There are two unreported Judgments on which Mr. Kolah has relied. One 
is the Judgment in Messrs. Puranmal Radhakishan and Co., Bombay v. The 
Commr. of Income-taz, Bombay City 1.1 In this judgment we relied on the 
Judgment of Mr. Justice Kania; but it is clear in this Judgment also that the 
Tribunal in an appeal by the angeagee gave relief to the department when the 
department had accepted the decision of the Appellate Assistant Commissioner 
and which relief was prejudicial to the assessee, and we pointed out that the 
agseasee came to the Tribunal to improve his position and to his surprise found 
that his position was rendered worse by the Tribunal than if he had not appeal- 
ed at all and the department found itself in a better position altho it had 
not appealed. The other unreported judgment is in Messrs. P Engr 
nesring Works v. Commr. of I.-T., Bombay.* It is true that the paper-book 
shows that both the Commissioner and the assessee had appealed to the Tribu- 
nal; but it is not clear from the facts that the Commissioner, to whom certain 
relief was given which he had not asked for, was given leave by the Tribunal 
to urge this new point and that the other side had notice of this new ground. 
We set aside the order of the Tribunal giving relief to the Commissioner on 
the ground that it was clear from the grounds of appeal filed by the Commis- 
sioner before the Tribunal that it was never contended by the Commissioner 
that the assessment should be on a particular basis. Therefore, this is not a 
decision which is binding on us and which lays down that although the appel- 
lant was given leave by the Tribunal and even though the other side had suff- 
cient opportunity to meet the new ground, still the appellant should not be 
permitted to raise a new ground in appeal. 

Then Mr. Kolah has relied on an old judgment which dealt with the powers 
of the Commissioner in appeal on lines which are similar—Lachiram B das 
v. Commr. cf Inc.-Tax, Bthar.8 What is relied on is the observation which is 
as follows (p. 296) :— 

Pie: karnal eautesl dor Ahe da eade taut aba orans of Section 
aaa ee O AT 
pass such orders as he thinks fit and that this includes the power to enhance an ammess- 
ment. The use of the word ‘thereon’ in this sub-section, however, seems to imply that 
the Commissioner when dealing with the appeal under Section 32 can pass orders only 
with respect to the subject-matter of the appeal, and cannot, suo motu, proceed to en- 
hance an asseesment which he has the power to do under Section 38 of the Act.” 
These observations do not, in our opinion, carry the matter any further, because 
we accept the principle that the expreasion ‘‘thereon’’ restricts the jurisdiction 
of the Tribunal to the subject-matter of the appeal and that the subject-matter 
of the appeal is constituted by the grounds of appeal, unleas with leave that 
subject-matter is expanded or increased by ae a new ground after leave 
has been given by the Tribunal. 

Then there is a very recent Judgment of this. Court in Commr., I.T. v. 
Beach Candy Swimmigg Bath,* which clearly supports the ‘view that we are 
taking. In that case the assessee put forward before the Appellate Tribunal 
an entirely new contention which had not been urged before the Income-tax 
Officer or the Appellate Assistant Commissioner and the Tribunal permitted 
the assessee to raise that point and the Commissioner came before us on a refer- 


1 (1956) Inoome-tax Reference No. . J., on September 4, 1953 (Unrep.). 

of 1955, decided by Chagia C.J. ad Tendolkar 3 (1986) 4 I. T. R. 279. 

J., on September 4, 1956 (Unrep.). 4 (1954) 57 Bom. L.R. 84, s.c. #7 I. T. R. 
2 fe Income-tax Ha No. 19 979. 
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ence urging that the Tribunal had no power to permit the asseasee to raise a 
ground not covered by the grounds of appeal. We rejected that contention 
and we pointed out at p. 88 that on this question r. 12 of the Appellate Tri- 
bunal Rules was quite clear and that 

“ ..The Tribunal has been given the authority to permit a new point to be raised 
provided that the party who is affected by the raising of this new point has been given 
suficient opportunity of being heard on this point, and the Tribunal in the statement 
of the case points out that when this point was raised the representative of the Depart- 
ment never asked for an adjournment to consider the question and the matter was 
argued without the appeal being adjourned and therefore in the opinion of the Tribunal 
the Department was not dented sufficient opportunity of being heard on this new ground 
raised by the assessee.”, 
and the point seemed to be so clear that Mr. Joshi who appeared for the Com- 
missioner did not even seriously press this question. To the same effect is the 
judgment of the Punjab High Court in Ortental B. and F. Ce. v. Commr. of 
Inc.-Tazc;’ and also the same view is taken by the Nagpur High Court im 
Byramy and Co. v. Commr. of Inc. Ter, C.P. ond U.P.,* and this is rather a 
striking case because the Tribunal had refused leave to the appellant to urgo 
a new ground and the High Court interfered and held that the Tribunal had 
not exercised its discretion judicially in refusing leave and that the appellant 
should have been permitted to urge the new point taken by it. 

Therefore, in our opinion, it is clear that it was competent to the Tribunal to 
reverse the decision of the Appellate Assistant Commissioner on the ground 
that the question of liability to tax should be determined after the question of 
apportionment had been decided. 

Now, Mr. Kolah is most anxious that we should make it clear that the remand 
to the Appellate Assistant Commissioner is confined to the question of appor- 
tionment. That is quite clear because the Tribunal has accepted the finding 
of the Appellate Assistant Commissioner that the income accrued m the Indian 
States. The Appellate Assistant Commissioner cannot go behind that finding. 
Within the ambit of that finding it would be for the Appellate Assistant Com- 
missioner to determine whether there is a case of apportionment of the income 
which has acerned in the Indian States as between the Indian States and 
British India. | 

There is one other small point which is that it was urged by the depart- 
ment that these two amounts should be included in the total income of the 
company for rate purposes and that view seems to have been accepted by the 
Tribunal. Now it is clear and Mr. Joshi has naturally seen how impossible 
the contention is— that when you are dealing with a company, no question of 
rate arises. A company is liable to pay tax at a flat rate. The question of 
rate only arises when you are dealing with individual asseasees. Therefore, 
either these two sums are liable to tax or they are not. If they are liable to 
tax, they would be taxed at the same rate as the other income of the company. 
No purpose can be served by including these two items in the total income of 
the company. 

The result, therefore, is that we will answer question (1) in the affirmative 
and question (8) also in the affirmative. We answer question (4) in the nega- 
tive. ° $ 

With regard to question (2) which raises the question of apportionment, it 
is clear that this question does not arise out of the order of the Tribunal. The 
Tribunal has not decided on the merits of the contention with regard to appor- 
tionment and this question would only arise if after the Appellate Assistant 
Commissioner has decided against the assessee, the assessee goes in appeal to 
the Tribunal and the Tribunal accepts the decision of the Appellate Assistant 
Commissioner. But at the present stage all that has happened is that the 
Tribunal has asked the Appellate Assistant Commissioner to determine whe- 


1 (1951) 321 I. T. R. 105. 2 (1943) 11 LTR. 288. 
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ther there is any case for apportionment, and if so, how the income should be 
apportioned. 

With regard to question (1) under the Excess Profits Tax Reference, that 
question must also stand over for the same reason as question (2) under the 
Income-tax Reference. Question (2) under the E.P.T. -Reference must be 
answered in the affirmative and question (3) also in the affirmative. 

Assesses to pay three-fourths of the-costs of this reference. 

Solicitors for the applicant: Payne & Co. 

Solicitor for the respondent: N. K. Peitgara. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


NARRONDAS MANORDASS v. THE COMMISSIONER OF INCOME-TAX, 
CENTRAL, BOMBAY.* 


Indian Income-tax Act (XI oof 1922), Sec. 31 (3)—Powers which can be exercised by 
Appellate Assistant Commissioner on appeal by assessee—Whether any Umitation up- 
on such powers and nature and character of such limitatlon—Assessee tn appeal before 
A.A.C. complaining of assessment under particular head—Whether open to AAC. 
to deal with another head in respect of which assessee had not appealed—Distinction 
between subject-niatter of appeal and subject-matter of assessment. 


Once an assessment comes before the Appellate Assistant Commissioner, his com- 
petence is not restricted to examining those aspects of the assesament which are com- 
plained of by the assessee; his competence ranges over the whole assessment and it 
is open to him to correct the Income-tax Officer not only with regard to a matter 
raised by the assessee but also with regard to a matter which has been considered 
by the Income-tex Officer and determined in the course of the assessment. 

The Appellate Assistant Commissioner has been constituted a revising authority 
against the decisions of the Income-tax Officer not in the narrow sense of revising 
what is the subject-matter of the appeal, not In the sense of revising those mat- 
ters about which the assessee makes a grievance, but a revising authority in the 
sense that once the appeal is before him, he can revise not only the ultimate compu- 
tation arrived at by the Income-tax Officer but he can revise every process which 
led to the ultimate computation or assessment. What he can, therefore, revise is 
not merely the ultimate amount which is liable to tax, but he is entitled to revise the 
various decisions given by the Income-tax Officer in the course of the assessment 
and also the various incomes or deductions which came in for consideration of the 
Income-tax Officer. 

Jagornath Thereni v. Commissioner of Income-tax,' explained. 

Gajalakshmi Ginning Factory v. Commr. of Inc.-Taz,’ Bishwanath Prasad Bhagwat 
Prasad v. Commr. of Inc.-tax, Sharif Jtwa & Co. Ltd., Mombassa v. The Commissioner 
of Income-tax, Bombay City‘ Commr. I.T. v. Tejafi Farusram,’ and Commr. I-T. 
y. Amritlal’ referred to. 


Mauesrs. NARBONDAS MANORDASS (assesses) were carrying on business at 
Bombay and Rajkot and the year of account for their busmeas at Bombay was 
the Samvat year and the year of account for their business at Rajkot was the 
financial year. The Income-tax Officer at Jamnagar assessed the assessee on 
the basis of the year of account being the financial year. According to the 
assesses the profit at Rajkot from November 2, 1948,*to March 31, 1949, amount- 
ed to Ra. 2,41,586, and from April 1, 1949, to October 21, 1949, there was a 
loss of Rs. 61,071. The sum of Re. 2,41,586 was assessed by the Income-tax 
Officer, Jamnagar, under the Saurashtra Income Tax Ordinance. The assessee 
claimed before the Income-tax Officer that for making the assessment at Bombay 


“Decided, February 18, 1957. Inoome-tax of 1950, decided by Chagla C.J. and Tendolkar 
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for the assessment year 1950-51 (year of account being November 2, 1948 to 
October 21, 1949) he should be allowed the loss of Re. 60,071. The Income-tax 
Officer rejected the claim and stated as follows :— 

“Accounts of the branch at Rajkot were produced and seen. There is profit there. 

It is shown that the profits of this business for the year ending March 1949 were already 
assessed by the Income-tax Officer, Jamnagar. Accordingly, the said profits cannot be 
asseased here for a seccnd time. But the profits arising from Ist April 1949 to Zist Octo- 
ber 1949, are however, assessable here but as it is not possible to determine the income 
of this period I take the profit proportionately and add Rs. 1,17,643. During the year of 
account there are remittances of Rs 4,00,000 fram Rajkot to Bombay. The remittance 
will not however be liable to tax in view of the concession allowed in Part B States 
Concession Order.” 
The Income-tax Officer determined a net loss of Rs. 138,934 for the assess- 
ment year 1950-51. On appeal to the Appellate Assistant Commissioner the 
assessee contended that the Income-tax Officer had erred in reducing his loss 
by Rs. 1,17,643 being his alleged income from Rajkot. The Appellate Assist- 
ant Commissioner was satisfied that it was possible to ascertain profit for the 
period November 2, 1948, to March 31, 1949, and remanded the matter to the 
Income-tax Officer. The Income-tax Officer ‘submitted his report accordingly. 
The Appellate Assistant Commissioner passed a second remand order and the 
Income-tax Officer submitted his report and stated that the sum of Rs. 2,44,586 
being profits for the period November 2, 1948, to March 31, 1949, were includ- 
ed in the income of Rs. 6,832,666 assessed by the Income-tax Officer, Jamnagar, 
for the accounting year April 1, 1948 to March 31, 1949. The Income-tax 
Officer further stated that his predecessor had committed a mistake in inter- 
pretation of law in not including Ra, 4 lacs, and that as the appeal was pending 
before the Appellate Assistant Commissoner, it was open to him to correct 
the same and enhance the assesament by a sum of Rs. 4 lacs being remittances 
from Saurashtra chargeable to tax. The Appellate Assistant Commissioner 
set aside the assessment and directed the Income-tax Officer to make a re- 
assessment. The assessee appealed to the Appellate Tribunal against the 
order of the Appellate Assistant Commissioner setting aside the assessment and 
directing a re-assessment by the Income-tax Officer. The Tribunal dismissed 
the appeal, observing in its order as follows :— 

‘In our opinion, the power of the Appellate Asstt Commissioner to enhance the 
assessment under appeal is not fettered by any provisions contained in s. 34 of the Indian 
Income Tax Act. If we had been placed in the posttion of the Appellate Asstt. Commis- 
sioner, we ourselves would have issued a notice to the assessee calling upon it 1o show 
cause why the assessment should not be enhanced. There is only one assessment which 
is indivisible and the powers of the Appellate Asstt. Commissioner to enhance the assess- 
ment are not circumscribed at all. The Appellate Asstt. Commissioner suo motu may 
issue a notice calling upon the assessee to show cause why the assessment should not 
be enhanced. The Appellate Asstt. Commissioner may even issue a notice at the in- 
stance of the Income Tax Officer. It is open to an Income Tax Officer to go to the 
Appellate Asstt. Commissioner and say that he has made a mistake and the assessment 
may be enhanced. It is open to the Income-tax Officer to say to the Appellate Asstt 
Commissioner that certain income has escaped assessment and, therefore, assessment 
may be enhanced.” : 

The following question f law was referred to the High Court :— 

“(1) Whether in the circumstances of the case, the Appellate Assistant Commis- 
sioner was competent to enhance the assessment by the sum ®f Rs. 4 lacs said to have 
been remitted by the assessee from Rajkot to Bombay in the year of account, even 
though the question of remittance did not form part of the grounds of appeal before 
him? l 

(2) Whether in the circumstances of the case the order of the Appellate Asstt. 
Commissioner ‘remanding the case’ to the Income-tax Officer for re-amssessment js valid 
tn law?” 


The reference was heard. 
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R. J. Kolah, for the applicant. m 
G. N. Joshi with M. P. Amin, Advocate..General, for the respondent. 


Cuacua C.J. This reference raises a rather important and interesting ques- 
tion as to the powers which the Appellate Assistant Commissioner can exer- 
cise when an appeal is preferred by an assessee against an assessment made by 
the Income-tax Officer. 


The assesses was carrying on a business in Bombay and in Rajkot and the 
accounting year of the Bombay and Rajkot businesa were different and there- 
fore there was some overlapping of income. With regard to the profits of 
Rajkot, the Income-tax Officer assessed them proportionately at Rs. 1,17,643. 
He also considered the remittances made from Rajkot to Bombay and deter- 
mined the amount at Rs. 4,00,000. He considered whether this remittance was 
liable to tax and came to the conclusion, in view of the concession allowed in 
Part B States Concession Order, that this sum was not liable to tax. The 
appeal of the assessee was confined to the profit of Re. 1,17,643 and its case 
was that the Rajkot business had suffered a logs of Rs. 61,071. The Appellate 
Assistant Commissioner disagreed with the Income-tax Officer in his view that 
the profit should be ascertained on a proportionate basis and he directed that he 
should ascertain the actual profit for the relevant period earned by the busi- 
ness at Rajkot and he remanded the matter to the Income-tax Officer. On this 
order of remand a report was made by the Incometax Officer on February 
25, 1958, which accepted the figure given by the agsessee that the loss at Rajkot 
was Rs. 61,071, but reduced the amount, owing to certain considerations with 
which we are not concerned, to Rs. 35,988. The Income-tax Officer pointed out 
that no assessment order from the Income-tax Officer at Rajkot in respect of 
the earlier income was produced before him. He made a second remand report 
on July 21, 1954, and in this report he stated that the order for assessment of 
the Rajkot income had been produced before him. He further pointed out 
that since the assessment had come up before the Appellate Assistant Commis- 
sioner in appeal and since the appeal was still pending, he would like to pomt 
out to the Appellate Assistant Commissioner that there was some error on the 
part of the Income-tax Officer in the interpretation of the Part B States (Taxa- 
tion Concession) Order, 1950, and the assessment for 1950-51 should be en- 
hanced by a sum of Rs. 4,00,000, being the remittance from Saurashtra as being 
chargeable to tax and having been erroneously excluded from assessment. On 
this the Appellate Assistant Commissioner passed an order setting aside the 
assessment and remanding the matter to the Income-tax Officer for re-assess- 
ment. It is this order that is now challenged by the assessee as beyond the 
zompetence of the Appellate Assistant Commissioner. 

Now, in order to understand what the competence of the Appellate Assistant 
Commissioner is and what are the powers conferred upon the Appellate Assist- 
ant Commissioner, it is necessary to bear in mind certain salient facts. It is 
only the assessee who has a right conferred upon him to prefer an appeal 
against the order of asseasment passed by the Income-tax Officer. If the 
assessee does not choose to appeal, the order of assessment becomes final subject 
to any power of revision that the Commissioner might have under s. 33B of 
the Income-tax Act. Therefore, it would be wholly erroneous to try and com- 
pare the powers of the Appellate Assistant Comynissioner with the powers 
possessed by a Court of appeal under the Civil Procedure Code. The Appel- 
late Assistant Commissjoner is not an ordinary Court of appeal in the senge 
in which that expression is understood in the Civil Procedure Code. It is im- 
possible to talk of a Court of appeal when only one party to the original deci- 
sion is entitled to appeal and not the other party, and in view of this peculiar 
position occupied by the Appellate Assistant Commissioner, the Legislature, as 
we shall presently point out, has conferred very wide powers upon the Appel- 
late Assistant Commissioner onée an appeal is’ preferred to him by the 
aasessee. If the assessee chooses to remain content with the order of the In- 
come-tax Officer, there is nothing that the Appellate Assistant Commissioner 

L.B.—8, 
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can do, however erroneous the assessment may be. But if the assessment is 
opened up by the action of the assessee himself, then the powers conferred 
upon the Appellate Assistant Commissioner are much wider than the powers 
of an ordinary Oourt of appeal. The statute provides that once an assessment 
comes before the Appellate Assistant Commissioner, his competence is not res- 
tricted to examining those aspects of the assessment which are complained of 
by the aaseases ; his competence ranges over the whole assessment and it is o 

to him to correct the Income-tax cer not only with regard to a matter raised 
by the asseasee but also with regard to a matter which has been considered by 
the Income-tax Officer and determined in the course of the assessment. 


Now, the section we are concerned with is s. 81(3) and that sub-section 

provides : 

“In disposing of an appeal the Appellate Assistant Commissioner may, in the case 
of an order of assessment— ; 

(a) confirm, reduce, enhance or annul the assessment, or 

(b) set aside the assessment and direct the Income-tax Officer to make a fresh 
assessment after making such further inquiry as the Income-tax Officer thinks fit or 
the Appellate Assistant Commissioner may direct, and the Income-tax Officer shall 
thereupon proceed io make such fresh assessment, and determine where necessary the 
amount of tax payable on the basis of such fresh assessment.” 
It will be immediately noticed that in giving the power of enhancing the 
assessment, the Legislature has strikingly deviated from the ordinary princi- — 
ples that govern the Court of appeal. Although the department cannot appeal 
against the order of the Income-tax Officer and although the appeal is only 
by the asseasee, even so the Legislature confers upon ‘the Appellate Assistant 
Commissioner the power to make an order which is obviously to the prejudice 
of the appellant. Therefore, although the appellant may only complain of 
particular points in the assessment and he may be satisfied with regard to the 
rest of the assessment, the Appellate Assistant Commissioner’s powers are not 
confined to consider only those points about which the assessee has a grievance, 
but he may consider those points about which the assessee is satisfied and order 
the enhancement of the assessment. Now, it is clear that going by the plain 
words used by the Legislature there are no words of limitation or qualification 
upon the power of the Appellate Assistant Commissioner in enhancing the 
assessment or setting aside the assesament and directing a fresh assessment to 
be made by the Income-tax Officer. But what Mr. Kolah says is that words 
of qualification and limitation have been read into this sub-section by judicial 
interpretation, and he also says that from the very nature of the fact that the 
Appellate Assistant Commissioner is exercising powers of appeal, certain limi- 
tations must be Im upon his powers, and what Mr. Kolah contends is that 
the power of the Appellate Assistant Commissioner is confined to the subject- 
matter of the appeal. In other words, the Appellate Assistant Commissioner 
cannot travel outside the questions raised by the assessee by his grounds of 
appeal, and Mr. Kolah also contends that the only assessment with which the 
Appellate Assistant Commissioner can deal is the assessment in the sense of 
the income of the assessee actually assæsed to tax. So that what Mr. Kolah 
would have us hold is that if the Income-tax Officer has dealt with a particular 
income of the assessee and, come to the conclusion that that income is not liable 
to tax, the Appellate Assistant Commissioner cannot reverse the decision of 
the Income-tax Officer. Mr. Kolah would go further and say that even if deal- 
ing with the same source of income the Income-tax “Officer has come to the 
conclusion that a particular receipt is not liable to tax, the Appellate Assistant 
Commissioner cannot go behind the decision of the Income-tax Officer, because 
the assessee was only complaining against the receipt which has been brought 
to tax. Such an interpretation of s. 31(3) would not only completely clip 
the powers of the Appellate Assistant Confmissioner, but would fail to give 
effect to the object that the Legislature had in conferring this rather extra- 
ordinary power upon the Appellate Assistant Commissioner. It is clear that 
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the Appellate Assistant Commissioner has been constituted a revising autho- 
rity against the decisions of the Incometax Officer; a revising authority not 
in the narrow sense of revising what is the subject-matter of the appeal, not in 
the sense of revising those matters about which the assessee makes a grievance, 
but a re authority in the sense that once the appeal is before him, he can 
revise not only the ultimate computation arrived at by the Income-tax Officer 
but he can revise every process which led to the ultimate computation or assess- 
ment. In other words, what he can revise is not merely the ultimate amount 
which is liable to tax, but he is entitled to revise ihe various decisions given 
by the Income-tax Officer in the course of the assessment and also the various 
incomes or deductions which came in for consideration of the Income-tax 
Officer. 

Turning to the authorities, we find that the position we have just stated is 
amply borne out. Mr. Kolah cited certain authorities on which he relied for 
a more limited purpose. His contention was that even if he is not right in the 
contention that he made and the powers of the Appellate Assistant Commis- 
sioner are wider, even so they are confined to this that if an assesses goes in 
appeal complaining of an assessment under a particular head, then it may be 
open to the Appellate Assistant Commissioner to enhance the assessment under 
that head, but it is not open to him to deal with another head in respect of 
which the assesses has not appealed and in respect of the assessment of which 
head the assesses has been content. On this limited submission what is urged 
by Mr. Kolah is that here the remittance would fall under s. 12 under the 
head of ‘‘Other Sources”. Under that head the assessment order has assessed 
dividends and not asseased the sum in dispute, viz. Ra. 4,00,000. The assessee’s 
appeal was only with regard to assessment under s. 10 under the head ‘‘Busi- 
ness’. Therefore, according to Mr. Kolah, it was open to the Appellate 
Assistant Commissioner to enhance the assessment quae the head of ‘‘Busi- 
ness’’, but it was not open to him to set aside the assesment quae the head 
“Other Sources’? under s. 12 and direct the Income-tax Officer to go into the 
question of Rs. 4,00,000 when the assessee himself did not appeal with regard 
to the assessment under that head. In our opinion, on a careful considera- 
tion of the authorities relied upon by Mr. Kolah, he is in error even in this 
limited submission. 

The first decision relied upon by Mr. Kolah is a very early decision of the 
Patna High Court reported in Jagarnath Theram v. Commissioner of Income 
Taz.’ The assegsee had three businesses, one at Purnea, another at Jalpai- 
guri, and the third at Calcutta, and in the year of account the Income-tax 
Officer assessed him in respect of his income from Purnea and the assesseo 
preferred an appeal to the Appellate Assistant Commissioner, and while the 
appeal was pending the Income-tax Officer began to take steps to assess the 
income in Jalpaiguri and Calcutta, and the Appellate Assistant Commissioner 
in the appeal assessed the appellant on his total income in Calcutta, Purnea 
and Jalpaiguri, and the question that arose before the Patna High Court was 
whether the Appellate Assistant Commissioner was competent to enhance his 
assessment in respect of businesses at Calcutta and Jalpaiguri, and the Court 
held that the Appellate Assistant Commissioner was not competent to do 30, 
and the reason why the Patna High Court came to mal conclusion is stated in 
the judgment (p. 8): 

E ae TE E dec EEE E T sees 
the subject and also, żo the limited extent therein stated, for the benefit of the Crown. 
But the subject-matter of the appeal is the assessment and the scope of the appeal must 
in my opinion be limited by the subject-matter. The appellate authority has no power 
to travel beyond the subject-matter of the assessment, and, for all the reasons advan- 
ced by the appellant, is in my opinion not entitled to assess new sources of income.” 

The principle which clearly emerges from these observations is that the Appel- 
late Assistant Commissioner cannot travel beyond the subject-matter of the 
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assessment. Note that it is not the subject-matter of the appeal but the sub- 
ject-matter of the assesament, and when the learned Judges say that the Ap- 
pellate Assistant Commissioner is not entitled to assess new sources of Income, 
this expression is not used in the sense in which Mr. Kolah wants us to use 
it, but in the sense that a source from which income may spring may not have 
been considered by the Income-tax Officer at all, and if that be the position, 
then it would not be open to the Appellate Assistant Commissioner to assess 
the assessee with regard to that source. It is in this sense that the source is 
looked upon by the Patna High Court as a new source. 

The same view is taken by the Madras High Court in Gajalakshms Ginniny 
Faciory v. Commr. of Inc.-taz.1 At page 510 we find the following observa- 
tion: 

“...Of course, it would not be open to the Appellate Assistant Commissioner to in- 

troduce into the assessment new sources, as his power of enhancement should be res- 
tricted only to the income which was the subject-matter of consideration for purposes 
of assessment by the Income-tax Officer.” 
Therefore, if an income is the subject-matter of consideration by the Income- 
tax Officer, and even though the Income-tax Officer may come to the conclusion 
that that income is not subject to tax, it would be open to the Appellate Assist- 
ant Commissioner to take a different view and to bring that income to tax. 
That is exactly the position here. The income of Ra. 4,00,000 was the subject- 
matter of consideration by the Income-tax Officer for the purpose of assess- 
ment. It is true that the Income-tax Officer came to the conclusion that it 
was not liable to tax, but that does not prevent the Appellate Assistant Com- 
missioner from coming to a contrary conclusion. 

The Patna High Court, again, in a very recent judgment, has accepted the 
same position in law and has relied on the judgment of the Madras High 
Court, to which reference has just been made, as enunciating the correct prin- 
ciple of law. See Bishwanath Prasad Bhagwat Prasad v. Commr. of Inc -taz.2 
It is true that on the facts of that case the enhancement by the Appellate 
Assistant Commissioner was confined to the same head in respect of which the 
appeal was preferred. The facts briefly were that the question in issue before 
the Income-tax Officer was whether two cash receipts of Rs. 18,730 and 
Rs. 64,008 should be brought to tax. The Income-tax Officer held that 
Re. 18,730 was liable to tax and accepted the contention of the assesses in 
regard to Rs. 64,000, and on appeal the Appellate Assistant Commissioner set 
aside the order of the Income-tax Officer and came to the conclusion that the 
other receipt should also be brought to tax and remanded the case to the 
Income-tax Officer for re-agseasment, and it is at p. 759 that we find the 
Patna High Court setting out the passage from the judgment of the Madras 
High Court and the passage contains the important words to which we have 
already drawn attention, vir.,— 


“,..Of course, t would not be open to the Appellate Assistant Commissioner to in- 

troduce into the assessment new sources, as his power of enhancement should be restrict- 
ed only to the income which wes the subject-matter of consideration for purposes of 
asseasment by the Income-tax Officer.” 
Therefore, though the facts may seem to support Mr. Kolah’s contention, the 
principle which the Patna High Court has accepted is the same as was accept- 
ed by the Madras High Court and by the Patna High Court in the earlier 
decision. 


e 
Then there is an unreported judgment of this Bench in Skarif Jiwa & Co. 
Lid., Mombassa v. The Commisstoner of Income-taz, Bombay Ciy. There 
also we have explained the power of the Appellate Assistant Commissioner in 
practically the same language, and this is what we said: 
- “When the Appellate Assistant Commissioner exercises his power of enhancement, 


1 (10952) 22 I. T. R. 502. of 1950, decided by C.J. and Tendolkar 
2 (1955) 29 I.T. R. 748. J., on October 9, 1980 (Unrep.). 
8 (1950) Income-tax Reference No.10 
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he is dealing with the subject-matter of appeal before him, and enhancement is confined 


to the sources or items in respect of which the assessment has been made by the 
Income-tax Officer.” 


Therefore, the appeal is not confined to the subject-matter of the appeal as 
restricted by the appellant himself, but the power of the Appellate Assistant 
Commissioner extends to considering'all sources and items in respect of which 
the assessment is made, and the expression ‘‘assessment is made’’ does not carry 
the meaning that the sources and items have been brought to tax. In this 
case assessment was made in respect of Ra. 4,00,000 in the sense that it was 
considered by the Income-tax Officer and not brought to tax. 


Then there are two other judgments of this Court to which reference might 
be made. They are Cemr. I. T. v. Tejayt Farasram’ and Comr. I. T. v. 
Amrvilal.2 What arose for our consideration in those two cases was the 
power of the Commissioner under s. 33B of the Income-tax Act, and in these 
two cases we held that whether an appeal was pending before the Appellate 
Assistant Commissioner or whether an appeal had been disposed of by the 
Appellate Assistant Commissioner, if it was open to the Commissioner to 
raise a particular contention before the Appellate Assistant Commissioner, then 
it was not competent to him to deal with that matter under the extraordinary 
power conferred upon him under s. 88B, and what Mr. Joshi relies upon is the 
concession made by Sir Nusserwanji which appears at p. 419, that once an ap- 
peal is preferred by the assessee, it was open to the Commissioner to raise before 
the Appellate Assistant Commissioner any matter dealing with the assessment 
of the assessee, and it appears that we held, giving effect to this concession, 
that an order by the Income-tax Officer registering a firm coid be challenged 
by the Commissioner before the Appellate Assistant Commissioner if the assessee 
had preferred an appeal. Mr. Kolah drew our attention to the fact that this 
decision may have to be reconsidered because it does not appear that there is 
any power conferred upon the Appellate Assistant Commissioner to reverse an 
order passed by the Income-tax Officer registering a firm. But whether the 
decision is correct with regard to this actual decision, if we might say so, the 
ratio of the decision still holds good, and the ratio is this that to the extent 
that the Commissioner can agitate a matter before the ordinary tribunal set 
up by the Income-tax Act, viz. the Appellate Assistant Commissioner, it is not 
open to him to exercise his extraordinary powers under s. 88B. But neither 
of these two decisions really help us to decide the question before us, because - 
the question is not what are the powers of the Commissioner under s. 33B, but 
what are the powers of the Appellate Assistant Commissioner. To the extent 
that the Appellate Assistant Commissioner has a particular power, that power 
is taken away from the Commissioner under s. 38B if the assessee appeals and 
permits the Appellate Assistant Commissioner to reverse an order passed by 
the Income-tax Officer. Of course, there are observations in these two judeg- 
ments which go to show how wide and unfettered the powera of the Appellate 
Assistant Commissioner are. We do not think it can be seriously disputed that 
those powers are very wide, but the only question before us is whether there 
is any limitation upon those powers, and if there is a limitation, what is the 
nature and character of that limitation, and in the course of our judgment 
we have sought to indicate the nature and character of that limitation. It is 
not as if the Appellate Assistant Commissioner has completely unquali- 
fied powers; his powers are limited to the subject-matter of the assessment and 
we have attempted to define what the subject-matter of the assessment is. 

Two questions have been submitted to us. We will take question (2) first, 
viz. ‘‘Whether in the circumstances of the case the order of the Appellate 
Assistant Commissioner remanding the case to the Income-tax Officer for re- 
assessment is valid in law?” Our answer will be in the affirmative. Ques- 
tion (1) really does not arise, becatise it is not correct to say that the Appellate 


l (1958) 55 Bom. L. R. 785, 6.0.28 I.T.R. 2 (1988) 55 Bom. L.R. 811, 8.0. 28 I. T. R. 
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Assistant Commissioner has enhanced the assessment with regard to Ra. 4,00,000. 
All that he hag done is to have remanded the matter to the Income-tax Officer 
for his consideration. 


The assessee to pay the costa of the reference. 
No order on the notice of motion. No order as to costa. 


Solicitors for the applicant: Bhatshanker Kanga & Girdharlal. 
Solicitor for the respondent: N. K. Petigara. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY 
v. ARMY & NAVY STORES LTD., BOMBAY.* 

Indian Finance Act (XII of 1942), Sec. 10—Fimance Act (VIE of 1946), Sec. 11(11) 
—Excess Profits Tax Ordinance (No. XVI of 1943), Cl. 2—Assessee getting benefit of 
fourth proviso to s. 10 (1) of Act of 1942—Whether such assessee can claim benefit of 
having refund distributed in relevant accounting years. 


The esseasees who were incorporated in the United Kingdom and had a registered 
office there also carried an business in India at the material time, and their chargeable ` 
accounting periods were September 1, 1940, to August 31, 1941, September 1, 11, to 
August 31, 1942, September 1, 1942, to August 31, 1943, September 1, 1943, to August 
31, 1944, and September 1, 1945, to March 31, 1946, respectively. They were called upon 
to make the compulsory deposit under the provisions of the Finance Act, 1942, and 
the Excess Profits Tax Ordinance, 1943. To this requisition the assessees replied that 
as the asseassees were eventually liable to excess profita tax in the United Kingdom, 
the compulsory deposit was not payable in accordance with the fourth proviso to 
s. 10(1) of the Finance Act, 1942. The excess profits tax refund was paid to the 
assessees in the accounting year ended August 81, 1952, and the Department brought 
ibat refund to tax as income of the asseasees for the assessment year 1953-54 under 
the proviso to s. 11(11) of the Finance Act, 1946. The asseasees contended that ita 
profits were not liable to excess profits tax in the Untted Kingdom and that, therefore, 
the amount of refund should be distributed to the various charging periods and should 
be treated as income of the previous year in respect of which the repayment was 
made:— 

Held, that as the amessees on the strength of their representation that their profits 
were liable to excess profits tax in the United Kingdom, had obtained the benefit of 
refund of excess profits tax and the Department had relieved them of the obligation 
of making a deposit, the assessees could not be permitted to deny the truth of that 
representation when the question arose of assessing their refund to tax under the 
proviso to s. 11(11) of the Finance Act, 1946, and 

that, therefore, the assessees were liable to have the sum of excess profits tax 
repaid to them as Income for the assessment year 1953-54 and not for the respective 
accounting years. 

The expreasions “liable to assessment” in the Finance Act, 182 and “assessable 
to excess profits tax” in the Finance Act, 1948, emphasirve not the fact of asseasment 
but the Hability to be assessed. Both contemplate excess profits tax being made tn 
the United Kingdom which under tts law may be brought to tax under the Excess 
Profits Tax Act, 1940. ° 


The question of law referred to the High Court was as follows :— 
‘Whether on a true construction of section 11(11) of the Indian Finance Act, 1946, 
the sum of excess profits tax repaid in respect of the chargeable accounting period ended 
$1-8-1941|31-8-1942|31-8-1943131-8-1944/31-8-1948 should be treated as income of the 
assessment year 1942-43/1943-44|1944-4511945-46/1947-48 or of the assesament year 1958-54 
for the purposes of the Indian Income-tax Act, 1922?” 


The reference was heard. 
) *Dectded, March 1, 1967. Inoome-tax Reference No. 88 of 1956. 


1957,] COMME, ING.-TAX, BOMBAY V. ARMY & NAVY STORES LTD. 519 


G. N. Joshi, with M. P. Amsn, Advocate General, for the applicant. 
E. J. Kolah, for the respondent. 


CHagua C.J. The question raised in this reference lies in a very narrow 
compass. Under s. 10 of the Indian Finance Act, 1942, an option was given to 
an assessee who became liable to pay excess profits tax to make a deposit of one- 
fifth of the amount of the excess profits tax; and if he did so, he became en- 
titled to be refunded one-tenth of the amount of the excess profits tax or one 
half of the said deposit, whichever was less. There was a proviso to this 
section and the proviso was that in respect of any profits which were also liable 
to assessment to excess profits tax under the law in force in the United King- 
dom, it was necessary to make the deposit. In other words, an assessee who was 
liable to have his excess profits tax assessed in the United Kingdom had the 
benefit of the refund provided by s. 10(1) without incurring the obligation 
to make the deposit a by that section. Now this voluntary deposit con- 
templated by s. 10(1) was made obligatory by cL 2 of the Excess Profits Tax 
Ordinance of 1948. Then we come to the Finance Act of 1946 and s. 11, subs. 
(11), of that Act provided that any sum being excess profits tax which had been 
repaid was to be deemed to be income for the purposes of the Indian Income- 
tax Act and was to be treated as income of the previous year which constituted 
or included the chargeable accounting period in respect of which the said sum 
was repayable. Now, the reason for this enactment was that, inasmuch as pay- 
ment of excess profits tax was a permissible deduction from Income under the 
Indian Income-tax Act, if any amount of excess profits tax was repaid, that 
should be deemed to be income for the relevant accounting year. To this section 
again there was a proviso: 

“Provided that any such gum repaid in respect of any profits which are also assess- 

able to excess profits tax under the law in force in the United Kingdom shall be taxed, 
for the purpose of assesament to tncome-tax and super-tax, as income of the previous 
year during which the repayment is made.” 
Therefore, instead of distributing the repayment to the relevant assessment 
years as provided in s. 11(11), in the case referred to in the proviso, namely, 
in a case where profits were also assessable to excess profits tax, the whole 
repayment was to be treated to be the income of the previous year. With this 
legal background let us look at the facts of this case. 

Army & Navy Stores Ltd., who are the assegseeg before us, were incorporated 
in the United Kingdom and had a registered office there. They also carried on 
business in India at the material time and their chargeable accounting periods 
are September 1, 1940, to August 31, 1941, September 1, 1941, to August 31, 
1942, ee 1, 1942, to August 81, 1943, September 1, 1948, to August 31, 
1944 and September 1, 1945, to March 81, 1948, respectively. They were call- 
ed upon to make the compulsory deposit under the provisions of the Finance 
Act, 1942, and the Excess Profits Tax Ordinance. To this requisition the com- 
pany replied on November 24, 1946, in the following words :— 

“In reply to the last paragraph, we have to state that the Company in question is 

eventually liable to excess profits tax (in the United Kingdom) and as such tt would 
a ee a 
to section 10(1) of the Finance Aet, 1942.” 
The excess profits tax refund was paid to the ieee. company in the account- 
ing year ended August j1, 1952, and the department brought that refund to 
tax as income of the assesses for the assessment year 1953-54. The assesses 
company’s contention was that the amount of refund should be distributed to 
the various charging periods and should be treated as income of the previous 
year in respect of which the repayment was made. The Tribunal accepted the 
contention of the assessee company and the Commissioner has now brought this 
question of law before us for our consideration. 

Now the most significant and outstanding fact in this reference is that the 
assesses company obtained a particular benefit and escaped a particular obliga- 


Li 
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- tion by reason of a representation made by it to the Taxing Department. The 
representation that the company made on November 24, 1946, was that it was 
hable to excess profits tax in the United Kingdom. It was by reason of this 
representation that it succeeded in inducing the department to attract to its 
. case the proviso to s. 10, subs. (1), to which reference has been made. But for 

this representation and but for the statement that it was liable to pay excess 
profits tax in the United Kingdom, the company would have been liable to 
` make a compulsory deposit. It was only if it had made a compulsory deposit 
that it would have been entitled to the refund provided in that section. It 
could escape obligation to make compulsory deposit only if its profits were liable 
to excess profits tax in the United Kingdom and it escaped that liability because 
it represented to the department that its profits were liable to excess profits tax 
in the United Kingdom. Now, when the question arose under s. 11(11) of the 
Finance Act, 1946, as to how the refund should be brought to tax, the asseasee 
company completely changed its front and took up the attitude that its profits 
were not liable to excess profits tax in the United Kingdom’and, therefore, the 
ease did not fall under the proviso to s. 11(71). It is difficult to understand 
how the agsessee can be permitted to deny the truth of the representation made 
by it in its letter of November 24, 1946, when on the strength of it it obtained a 
certain benefit and when on the strength of it the Taxing Department relieved 
it of a certain obligation. The Taxing Department having changed its position 
to its prejudice by reason of this representation, the assessee company cannot 
be permitted to deny the truth of that representation when the question arises 
of assessing its refund to tax under the proviso to s. 11(11). 


Mr. Kolah asks us to look at the facts of this case as far as the assessee com- 
pany is concerned, and the facts show that between the years 1940 and 1945, 
when excess profits tax was payable in the United Kingdom, the company did 
not make any excess profits at all. On the contrary, during the working of the 
company for these years, there was a deficiency in the sum of £44,676. But, 
says Mr. Kolah, when the letter was written on November 24, 1946, the asseasee 
company did not know what the ultimate result of its working would be and 
whether in fact it would be assessed to tax or not; and therefore for the purpose 
of interpreting the proviso to s. 10 of the Finance Act of 1942 Mr. Kolah asks 
us to read the expression ‘‘liable to assessment’’ as meaning that there is a 
possibility of the profits made by an assessee doing business in the United King- 
dom being assessed to excess profits tax. Mr. Kolah says that this proviso does 
not deal with the fact of assessment to excess profits tax, but that it only refers 
to the possibility of excess profits tax being brought to assessment and ultimate- 
ly to tax. We are prepared to take Mr. Kolah at his word and we are prepared 
to put that construction on that proviso if it favours hig client. . But if that is 
the interpretation which has to be placed upon the proviso to the Finance Act 
of 1942, then the same interpretation should be put upon the proviso to s. 11(11) 
of the Finance Act of 1946. The language used in the Finance Act of 1942 
is ‘‘liable to asseaament’’; the language used in the Finance Act of 1946 
is ‘‘assessable to excess profits tax’. We see no difference between these two 
expressions. Both emphasize, not the fact of assessment, but the liability to be 
assessed. Both contemplate excess profits tax being made in the United Kingdom 
which under its law may be brought to tax under the Excess Profita Tax Act. 
If, therefore, we place thé same construction upon the proviso to s. 11(11) of 
the Finance Act of 1946 as the proviso to s. 10(1) of the Finance Act of 1942, 
the position of the asseesee is equally same; because thre is no doubt that the 
profits which the assessee made or which it might make were liable to be assess- 
ed to excess profits tax in the United Kingdom. Mr. Kolah himself says that 
the assessee company could not know whether it would make profits, whether 
the profits would be excess profits and whether those profits would in fact be 
brought to tax. If that is so, then the position of the assessee company vis-a- 
vis exceas profits tax is the same under the proviso to s. 10(1) of the Finance 
Act of 1942 as under the proviso to s. 11(11) of the Finance Act of 1946. It 
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is not necessary for us, as the Tribunal has attempted to do, to find out why 
this proviso was enacted; but if we must look for an object in a taxing statute, 
we are sure of one thing, that the Indian Legislature could never have had as 
its object in enacting the proviso to s. 10(1) and the proviso to s. 11(11) that 
an assessee who got the benefit of refund of excess profits tax without incur- 
ring the obligation of making the deposit should also have the benefit of having 
the refund distributed in the relevant accounting years and not having to 
pay the tax on the whole of that amount in the previous year to the year in 
which the refund was made. 

In our opinion, therefore, the assessee company is liable to have the sum 
of excess profits tax repaid to it as income for the assessment year 1953-54 
and not for the respective chargeable accounting years, and we answer the 
question submitted to us accordingly. 

Assesses to pay the costs. 

Solicitor for the applicant: N. K. Petigara. 

Solicitors for the respondent: Little & Co. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
ISMAILIA GRAIN MERCHANTS ASSOCIATION LIMITED v. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY.’ 
Indian Income-tax Act (XI of 1922), Secs. 10, 12—Mutual association, income of, whether 

Hable to tax—Principle of mutuality—Test of mutuality. 


The income of a mutual association is not liable to tax because a person cannot 
make profit out of himself and therefore the test of mutuality is only gatisfied when 
the income is derived from the contribution of all the members and the income or 
part of it is spent for the benefit of all the members; in other words there must be 
an identity between the contibutors of-the fund and the participators in that fund. 
Unless and until such an identity is established, the case would not fall within the 
principle of mutuality. If the association is not mutual, then the incame of the 
association is derived from some of the members. There is nothing in law to prevent 
an association doing business with some of its members, in which case the income 
of that business would be liable to tax, because the identity is not established between 
the association as a whole and the members who do business with it. 

Comr. of I. T, Bombay v. Royal Western EFtc.2 followed. 

Chamber of Commerce, Hapur v. Commissioner of Income-taz, United Provinces* 
and The National Association of Local Government Officers v. Watkins (H. M. 
Inspector of Tares), referred to. 


Prior to the introduction of rationing, several Ismailia Merchants were do- 
ing business in grain. As Government could not give a licence for dealing in 
rationed goods to each one of these merchants, the merchants formed them- 
selves into an Association. The Association passed the following resolution :— 

“It was resolved that after Rationing Week 56 and ie. since 57th Week, Mobadla 
[compensation] at the rate of 8 annas per bag is to be collected from every Rationing 
Shop and for the shope which have registered leas than 1000 units on rationing cards 
mobadla at the rate of annas 4 per bag is to be charged. Out of the proceeds of the 
mobadla thus collected as above 25 per cent. will be utilized towards office expenses 


and charity and the balance of 75 per cent, will be distributed amongst members as 
mobedla.” 


o 
As the members of the Association exceeded twenty the Association was 
converted into the Ismailia Grain Merchants Association Ltd., Bombay 
(assessee) without any share capital. The assessee informed Government as to 
what merchants out of the members of the Association should be given licences 
for dealing in rationed goods. Seventy five per cent. of the mobadla payable 


“Decided, February 28, 1968. Income-tax 8.c. 56 Bom. L. R. 756, S.C. 
Reference No. 47 of 1954. 2 (1986) 41. T. R. 897. 


1 (1958) 941.T. R. 551, 3 (1984) 18 T. C. 499. 
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by the merchants to whom licences were granted was paid by the licencees 
direct 10 a committee which was formed of the merchants who did not get 
the licences. The question that arose for the determination of the Tribunal 
for the assessment year 1951-52 was whether the twenty five per cent. of the 
mobadla which the assesses received from the licencees was a revenue receipt. 
The Tribunal held that the balance of the receipts left after meeting the 
expenses was income of the assessee and, therefore, liable to tax. 

The following question of law was referred to the High Court :— 

“Whether the surplus of the receipts of the asseasee company over the expenditure 
incurred by it was income and, therefore, lable to tax.” 


The reference was heard. l 


Y. P. Pande, for the applicant. 
M. P. Aman, Advocate General, for the respondent. 


CHacua C.J. The assessee is a private company limited by guarantee and it 
was incorporated on August 81, 1944. Before the incorporation the Associa- 
tion had passed a certain resolution and that resolution was that after ration- 
Ing week 06 and since 57th week, Mobadla at the rate of 8 annas per bag is to 
be collected from every rationing shop and for the shops which have registered 
Jess than 1000 units on rationing cards Mobadla at the rate of annas 4 per bag 
is to be charged. Out of the proceeds of the Mobadla thus collected as above 
25 per cent. will be utilised towards office expenses and charity and the balance 
of 75 per cent. will be distributed amongst members as Mobadla. Therefore, 
briefly, the scheme was this. It was not possible for all members of the agso- 
ciation to get a ration card. The association used its good offices to get ration 
cards for some of its members. As these members benefitted by obtaining a 
ration card and other members were without ration cards, those who obtained 
ration cards were made to compensate those who had not, and the scale of com- 
pensation was laid down. The contention of the Income-tax Authorities was 
that the surplus of 25 per cent. after legitimate deduction was the income of 
the assesses which was liable to tax. The asseasee contested this position and 
has now asked the Tribunal to refer the question to us whether this surplus 
constitutes income. 

Mr. Pandit’s contention is that this is a mutual association and income aris- 
ing to a mutual association is not subject to tax. What we have to consider is 
whether it is a mutual association according to the test laid down by various 
authorities. The reason why the income ae a mutual association is not liable 
to tax is that a person cannot make profit out of himself and therefore the test 
of mutuality is only satisfied when the income is derived from the contribution 
of all the members and the income or part of it is spent for the benefit of alt 
the members; in other words, there must be an identity between the contri- 
butors of the fund and the participators in that fund. Unless and until such 
an identity is established, the case would not fall within the principle of mutua- 
lity. If the association is not mutual, then the income of the association 
is derived from some of the members. There is nothing in law to prevent an 
association doing business with some of its members, in which case the income 
of that business would be liable to tax because the identity is not established 
between the association as a whole and the membérs who do business with it. 
This principle is fairly clear and the only question is the application of the 
principle to the facts of each case. š 

This principle was clearly enunciated by the Supreme Court in Comr. of I. T., 
Bombay v. Royal Western Etc.’ to which Mr. Pandit has referred. In that case 
they referred with approval to the well known Styles’ case? and at p. 768 they 
refer to the observations of Lord Macmillan in that case: 

“The cardinal requirement is that all contribytors to the common fund must be 
entitled to participate In the surplus and that all the participators in the surplus must 
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be contributors to the common fund; in other words, there must be complete identity 
between the contributors and the participators. If this requirement ig satisfed, the 
particular form which the association takes is immaterial” 

And at p. 764 they point out what the true principle is: 

“...The principle that no one can make a profit out of himself is true enough but 
may in its application easily lead to confusion. There is nothing per se to prevent a 
company from making a profit out of its own members.” 

The Supreme Court has examined various decisions and the view it has taken 
ig the view which is in conformity with the majority judgment in the Styles’ 
case. 

Mr. Pandit has also referred to another decision of the Allahabad High Court 
which is reported in Chamber of Commerce, Hapur v. Commissioner of Income- 
taz, Uned Provinces.' In that case the assessee was the Chamber of Com- 
merce and its income was derived from admission fees and annual subscription 
of members, registration fees for grain pits and commission on purchase and 
sale on forward delivery contracts entered into between members inter se or 
between outsiders or between an outsider and a member. The income- 
tax authorities held that the income from admission fees and annual subserip- 
ticu was exempt from tax, but assessed the company in respect of income from 
commissions and registration fees, and the question arose with regard to the 
income from this latter source. The judgment at p. 409 makes it clear that the 
decision of the Court turned on a concession made by the Income-tax Commis- 
sioner and the learned Judges held that the Incometax Commissioner 
was bound by that concession. The concession was that the income from commis- 
sion and registration fees was not income from business, and Mr. Justice Col- 
listor in delivering the judgment points out that he refrained from expressing 
any view as to whether the Income-tax Commissioner was right in conceding 
that these payments were not income from business, for he was clearly of opinion 
that the department was bound by that admission. The Income-tax Officer and 
the Assistant Commissioner of Income-tax both held that these payments were 
income from business and it was on that finding that the assessee asked the 
Income-tax Commissioner to refer the question to the High Court. But, as 
just pointed out, the learned Judges took the view that inasmuch as the Income- 
tax Commissioner had accepted the position that the income was not from 
business, he was bound by that admission, and it was on that ground and the 
ground that the learned Judges could not accept the view that if this was not 
income from business but from any other source that the assessee was held en- 
titled to exemption from tax. 

The last judgment on which reliance is placed is the judgment of the English 
Court which is referred to in the Supreme Court judgment, and that is The 
National Association of Local Government Officers v. Watkins (H. M. Inspec- 
tor of Tazes).* Now, the facts there are very significant. The assessee was an 
unregistered trade union and it ran a holiday camp to provide cheap holiday 
facilities for its members, their wives, families and friends. In the year in 
question bookings were also accepted from non-members. The profits made by 
running this camp were credited to the general funds of the association and 
the funds enured for the benefit of the members of the association as a whole 
and not of the camp users only, and the question whether income received 
from this camp was liable to tax, and the English Court held that the only 
income which was liable to tax was profits made by the association from non- 
members. Mr. Pandit relies on this case for the proposition that although tho 
profits from the camp were made by contribution made by only some of the 
members and the profits were spent on all the members and thereby there was 
no identity between the contributors and the participators, still the English 
Court held that it was a mutual association. Now, the fallacy underlying this 
argument is that although only asfew members of the association could avail 
themselves of the benefit of the holiday camp and contribute to the profits, 
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every member had a right to go to the camp and contribute to the profits. 
Therefore, for the purpose of mutuality it may not be necessary that contribu- 
tion in fact should be made by every member, but every member should have 
the right to make the contribution, and Mr. Justice Finlay points out at p. 
506 that in a club which gives various facilities some members may avail them- 
selves of some facility and others may avail themselves of other facilities, from 
that it does not follow that all facilities were not available to the members 
or the members could not participate in all the facilities. 

Therefore, the test being simple and well established, let us apply it to the 
facts of this case. The fund which is sought to be taxed is contributed by only 
those members of the association who have received ration cards. Therefore 
all the members have not contributed to this fund. Let us ask ourselves the 
question whether even though all members have not contributed to this fund, 
did all the members have a right to contribute to this fund, and if they so 
intended, could they have contributed to this fund? The answer must obviously 
be in the negative because the whole object of this association was to get money 
from a section which had benefitted by getting ration cards and compensate 
the other section which had not received the ration cards. Therefore, the right, 
or in this case the obligation, to contribute to the fund rested only upon a sec- 
tion of the members. Therefore there was no identity between the contributors 
to the fund and those who participated in the fund or were beneficiaries of the 
fund. 

It is then suggested by Mr. Pandit that the association merely acted as an 
intermediary and that it took the money from the persons who had obtained 
the ration cards and gave that money to those who were without ration cards. 
But if in acting as an intermediary the association got paid for its services, 
then clearly what it received and what it was paid constituted income within 
the meaning of the Incometax Act. Undoubtedly, the association did some 
work in possibly getting the ration cards and collecting the money from those 
members who had obtained ration cards. But inasmuch as it was paid for this 
service and the payment was only by a section of the members and not by all 
the members, the surplus receipt in the hands of the association constituted 
income within the meaning of.the Income-tax Act. 

It is then urged by Mr. Pandit that the fund in the hands of the association 
was not at its free disposal. He points out that 75 per cent. had to be distri- 
buted among the members who did not receive the ration cards and after deduct- 
ing the expenditure the balance had to be spent on charity. Now, it is dificult 
to understand that argument. It makes no difference to the income of a person 
if that income has attached to it certain legal obligation. Trustees who receive 
income with an obligation to spend it according to the terms of the trust are 
still liable to pay tax. A trustee is only exempt when the money he has to 
spend is to be spent for charitable purposes within the meaning of the Income- 
tax Act, and the assessee has never contended that the income which it received 
was exempt on the ground that it was spent for charitable purposes. In our 
opinion, therefore, the Tribunal was right when it came to the conclusion that 
the surplus in the hands of the assessee company was liable to tax as its income. 

We would, therefore, answer the question submitted to us in the affirmative. 

On the question of costs, Mr. Pandit urges that the income-tax authorities 
assessed the asseasee under s. 10 on the ground that the surplus constituted 
income from business. The Tribunal has taken the view that s. 10 has no 
application, but the assessee is liable to be taxed undér s. 12 as income from 
other sources, We do not understand what difference does it make whether the 
asseasee is liable to pay tax under s. 10 or under s. 12, and the only question 
that has been referred to us is whether this constitutes income which is liable 
to be taxed. In our opinion the assessee must pay the costs of the reference. 

Solicitors for the applicant: Nagindas Hédosewmnally & Co. 

Solicitor for the respondent: N. K. Petigara. 
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APPELLATE CIVIL. 


Before Mr. Justice Dixit and Mr. Justice Tendolkar. 
HIRABAI RAMCHANDRA SHINDE v. RAMCHANDRA RAWOO SHINDE.? 
Hindu Marriage Act (XXV of 1955), Sec. 29(2)--General Clauses Act (X of 1897), 

Sec. 6(c)—Bombay Hindu Divorce Act (Bom. XXII of 1947)—Petition for sudictal 
separation on ground of desertion under Act of 1955—Application by plaintiff for 
amendment of petition for divorce on ground of desertion under repealed Bombay 
Act of 1947—Regquisite period of desertion required under Bombay Act completed 
before its repeal—Whether plaintiff had acquired vested right to apply for divorce 
capable of being enforced—Maintainabilty of application for amendment. 

The plaintiff filed a petition against his wife for judicial separation by reason of 
desertion by the wife for four years under the Hindu Marriage Act, 1955. The 
plainttf then applied for amendment of the plaint for a divorce on the ground of 
desertion under the Bombay Hindu Divorce Act, 1947, alleging that his wife had 
deserted him fram 1949. In opposing the application it was contended that the plain- 
tff not having availed himself of the provisions of the Bombay Hindu Divorce Act 
before it was repealed by the Hindu Marriage Act, he could not be allowed to do so 
now by amending his petition:— 

Held, that as the period prescribed by the Bombay Act, as the requisite period 
of desertion, in order to entitle the plaintiff to a right of divorce, was completed in 
the present case before that Act was repealed, the plaintiff had acquired a vested right 
to apply for a divorce which was capable of being enforced after the repeal of the 
Bombay Act by virtue of s. 20(2) of the Hindu Marriage Act and s. 6(c) of the General 
' Clauses Act, 1897. 

Abbott v. Minister for Lends,’ distinguished. 

It is not necessary for the purpose of holding that a right is vested that the party 
in whom the right is vested should have taken any steps to enforce that right. The 
law allows him the normal period of limitation to enforce his right and he may 
choose to wait until the very last date of that period of limitation. That does not 
affect the question as to whether the right is vested or not. There may be cases 
where the right is in its nature such that, if not availed of during the time when tt 
could be availed of, there can be said to exist no vested right. 


The facts appear in the judgment. 


H. B. Kadam, for the petitioner. 
C. R. Datu, for M. G. Mane, for the opponent. 


TENDOLKAR J. This is a civil revision application against an order of Judge 
Mehta of the City Civil Court allowing an amendment of the plaint in a matri- 
rocnial cause. The petition was originally filed for judicial separation by rea- 
son of desertion by the defendant, who is the wife of the plaintiff, for four 
years under the Hindu Marriage Act, 1955. The amendment that was applied 
for was for a divorce on the ground of desertion under the Bombay Hindu 
Divorce Act, 1947, alleging that the wife had deserted the husband from 
August 1949. 

Now, under the Hindu Marriage Act, 1955, only judicial separation can be | 
obtained on the ground of desertion and not divorce; and what is urged before 
us by Mr. Kadam is tĦat the learned Judge erred in granting leave to the hus- 
band to amend the petition because, according to him, the petitioner not having 
availed himself of the provisions of the Bombay Hindu Divorce Act before it 
was Tepealed by the Hindu Marriage Act, 1955, he should not be allowed to 
do so now. This argument appears to us to ignore both the specific provisions 
of the Hindu Marriage Act, 1955, and the provisions of the General Clauses 
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Act, which provide for the saving of vested rights upon the repeal of a statute. 
The Hindu Marriage Act, 1955, in's. 29, sub-s. (2), provides : 

“Nothing contained‘ in this Act ‘shell be deemed to affect any right recognised by 
custom or conferred by any special enactment to obtain the dissolution of a Hindu 
marriage, whether solemnized before or after the cammencement of the Act” , 
There can be no doubt that the: right to obtain a divorce on the ground of 
desertion was conferred by a special enactment, namely, the Bombay Hindu 
Divorce Act, 1947. If the period prescribed by the Bombay Act as the re 
.quisite period of desertion in order to entitle a party to a right of divorce was 
completed before that Act was repealed, quite obviously there was a. vested 
right in the party aggrieved to apply for a divorce; and he could have waited 
‘for presenting his petition for divorcee for the period of limitation that is 
allowed to him under the law of limitation. The same is the position when 
one looks to the provisions of the General Clauses Act, s. 6, sabl. (c), which 
enacts that a repeal shall not affect any right already acquired or any remedy 
in respect of such right. The argument of Mr. Kadam, however, is that, in 
order that the right of the petitioner to obtain a divorce under the Bombay 
Act should become vested, he ought to have done something under the Act 
to take advantage of the provisions of that Act. Such a contention appears 
to me to be opposed to the inherent concept of a vested right. It is not neces- 
sary for the purpose of holding that a right is vested that the party in whom 
the right is vested should have taken any steps to enforce that right. The law 
allows him the normal period of limitation to enforce his right and he may 
choose to wait until the very last date of that period of limitation. That does 
not affect the question as to whether the right is or is not vested. Of course, 
there may be cases where the right is in its nature such that, if not availed of 
‘during the time when it could be availed of, there can be said to exist no 
_ vested right; and such a case was the case before their Lordships of the Privy 
_ Council in Abboti v. Minister for Lands’, on which Mr. Kadam has placed 
reliance. In that case, the appellant had purchased 40 acres of Crown land 
“in 1871, under s. 22 of the Crown Lands Alienation Act, 1861. Holders im 
fee simple of lands, granted by the Crown were entitled to make conditional 


. purchases of adjoining lands subject to conditions mentioned in the said sec- 


~ tion:' The, appellant had made five such purchases before the Act of 1861 was 
repealed by the Crown Lands Act of 1884; but the lands that he had acquired 
by way of conditional purchase were less than the total acreage allowed under 
s. 22 of the repealed Act. In 1892 the appellant made an application, there- 
fore, for an additional conditional purchase of adjoining lands which he would 
have been entitled to make under the provisions of s. 22 of the repealed Act. 
This application was rejected. It was contended on his behalf that he had an 
accrued right to make conditianal purchases of adjoining lands under s. 22 
of the Act of 1861 and such right was saved by the new ‘Act; and what their 
Lordships of the Judicial Committee decided was that, although the power to 
take advantage of s. 22 may be termed a right, it was not an accrued right. 
The Lord Chancellor, in his Judgment, pointed out that the appellant could 
have taken advantage of s. 22 before the repeal of the Act of 1861; but having 
failed to do so, it was no longer open to him to take advantage of that Act; 
and in this context the Lord Chancellor observed (p. 481) : 

“_..They think that the mere right (assuming it to be properly so called) existing in 
the members of the community or any class of them to take advantage of an enactment, 
without any act done by an individual towards availing hinfbelf of that right, cannot 
properly be deemed a ‘right accrued’ within the meaning of the enactment.” 

_ We are not dealing with any such situation in the present context. There 
was nothing that a party to a marriage was called upon to do in order to 
acquire the right under the Bombay Hindu Divorce Act to a divorce on the 
ground of desertion by the use for the period prescribed by the Bombay 
Hindu Divorce Act. When that period of desertion was over, the right ac- 
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crued to the party concerned; it was open to him to proceed to enforce it 
within the period allowed to him by law; and if he did<not do so until the 
tima that the Bombay Hindu Divorce Act was repealed >by the Hindu Mar- 
riage Act, 1955, it still remained a vested zight which was capable of being 
enforced after the repeal of the Act. The learned Judgé was, therefore, ob- 
viously right in allowing the amendment. : 

Mr. Kadam ‘has also attempted to argue that, even if that were the correct 
view of the law, a question may well arise as to whether the City Civil Court 
had jurisdiction to grant divorce in respect of a right to divorce which arose , 
under the Bombay Hindu Divoree Act, 1947. Assuming such a question of 
Jurisdiction arises in the petition, it is a question that the City Civil Court 
will have to determine in the ordinary way as one of the issues in the petition; 
and, in any event, that is not a question that has been raised before us or 
could have been at this stage raised before us in this civil revision application. 

The result, therefore, is that the civil revision application fails and the rule 
will be discharged. No order as to costa. 


Rule discharged. 


Before Mr. Justice Dixit and Mr. Justice Tendolkar. 


RANGILDAS VARAJDAS KHANDWALLA v. THE COLLECTOR OF 
SURAT.” 

Bombay Personal Inams Abolition Act (Bom. XLI of 1953), Secs. 4, 5, 7—Bombay Land 
Revenue Code (Bom. V of 1879), Secs. 45, 48, 65, 66, 67—Bombay Land Revenue 
Rules, 1921, r. 80-B—Uncultivated lands on which there is building or which are 
put to non-agricultural use whether come within scope of s. 5(1) of Act—Lands used 
for non-agricultural purpose at date when Code made appHcable to such lands 
whether Hable to non-agricultural assessment—Construction. 


Uncultivated lands on which there is a building or which are put to non-agricul- 
tural use are within the scope of s. 5(1) of the Bombay Personal Inams Abolition Act, 
1952, and are liable to assessment under the Bombay Land Revenue Code, 1879. 

The enumeration of “lands used for building or other non-agricultural purposes” 
in s 7 of the Bombay Personal Inams Abolition Act, 1952, is in terms an exception to 
that section and it cannot be deemed to be an exception to s. 5 of the Act. All that 
happens by reason of the exclusion of such lands from the operation of s. 7 is that 
they do not vest in the State Government, but they remain liable, as other inam 
lands and inam villages do, to assessment according to the rules relating to unalienat- 
ed lands in the Bombay Land Revenue Code, 1879. 

Where at the date when the Bombay Land Revenue Code, 1879, is made applicable 
land is used for a non-agricultural purpose, it attracts the appropriate non-agricul- 
tural assessment when it is first assessed under the Code. It is only when a land 
first assessed to agricultural assessment is sought to be converted to a non-~agricul- 
tural use that the provisions of ss. 65, 66 and 67 of the Code have any application. 


The facts appear in the judgment. 


D. Padhye, with Kishore K. Koticha, instructed by Ranchhoddas & Co. and 
N. C. Shak, for the petitioner, á 
Y. V. Chandrachud, Assistant Government Pleader, for the respondents. 


THNDOLKAR J. This ® a petition which raises the question of the asseasabi- 
lity to land revenue of certain lands which belonged to the petitioner who was 
an inamdar. Part of his inam lands consisted of Survey No. 6 measuring 
4 acres 8 gunthas in the village of Athwar, Taluka Choraisi. The village was 
included in the limits of Surat city, and in the city survey carried on in 
1924-25 the said land came to bear City Survey No. 60 Ward No. 18 of the 
City of Surat. Inam of the said land was recognised under the Bombay Sum- 
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 þpary Stienen Act, 1863, and on’ April 21, 1879, a Sanad was issued by 
the Secretary of State-in- Countil under the signature of. the; Collector of Surat, 


' in which it is gtated that the said land is the private property of the inamdar. 


In the Régister of-Aliena Villages and Lands maintained- under s. 53 of the 
Bombay Land Rewenue Code,-.the land has been described as permanent (en- 
franchised private property) ‘subject tọ payment of-Rs. 7 as Salami and 

6-3-0 as quit rent, “full assessment for the use of the-land bemg Ra.- 56-8-0 


’ Now, it appears ‘that in November 1952 the City Survey Officer of. Surat 


wanted to levy non-agricultural assessment on this land under s. 134 of the 
Bombay: Land Revenue Code, as admittedly there had been erected on this 


can a costly bungalow which, according to the petitioner, had cost over a 


‘of rupees. The petitioner carried on correspondence in connection with 


the proposed levy of non-agricultural assessment, and as a result of this cor- 
‘respondence an intimation was sent to him- on September 22, 1954, by the 


Collector. of Surat that the property was not liable to assessment onder s. 134; 


but une Collector proceeded to add : 


also note that your sald Survey No. property being ‘Inam land’ and getting 


alaen ae aa a gee A So ya: all a ass eos owe 


Tt p> 


è 


agricultural assesament from 1-8-55.” 


In the interval, the Bombay Personal Inams ‘Abolition Act, 1952, had been 
passed and the appointed date under the said Act was August 1, 1955, which 
is the date mentioned by the Collector of Surat. The petitioner thereupon 
made an application to the Collector of Surat dated June 27, 1955, praying 
that the Collector should be pleased to issue orders that no non-agricultural 
assessment should be levied on this property. On this petition the Collector 
made an order on July 28, 1955, holding that the land was liable to assessment 
and ordered that the property should be assessed as non-agricultural under 


a..52 of the Land Revenue Code read with Land Revenue Rule 80-B from the 


date of coming into force of the Bombay Personal Inams Abolition Act, 1952. 
Against this decision of the Collector the petitioner appealed to the Bombay 


* Revenue Tribunal, and the Tribunal upheld the decision of the Collector; and 


Ls 


hence this petition. 


NoW, the main argument advanced by Mr. Padhye on this petition is that, 
on a true ‘construction of the provisions of the Bombay Personal Inams Aboli- 
tion Act, 1952, the land used for building or other non-agricultural purpose 


- does not become liable to assessment at all after the abolition of the imams; 


and, secondly, that if it is liable to assessment at all, it is not liable, in any 
event, to non-agricultural assessment. It is necessary, therefore, to consider 
the relevant provisions of the Bombay Personal Inams Abolition Act, 1952. 
But before doing so, I may mention that the constitutionality of the Act was 
challenged on this petition; but since a Division Bench of this Court has’ 
already held that the Act is valid, it is unnecessary for us to consider the 
question of constitutionality of the Act, and we have not allowed Mr. Padhye 
re-argue it before us. 


now to the relevant provisions of the Act, s 4 enacts, in so far as 


it is relevant, as follows : 


‘ ..with effect from and on the appomted date,— 

(i) all pergonal inams shall be deemed to have been extinguished, 

(44) save as expressly provided by or under the provisions of this Act, all rights 
legally subsisting on the said date in respect of such persqnal inams shall be deemed 
to have been 
There is no doubt or ambiguity about the language employed in s. 4 of this 
Act and it is ‘clear that, not gnly are all personal inams extinguished, but all 
Tights which were subsisting in respect of such personal inams were also ex- 
tinguished ; so that any privileges that an inamdar enjoyed in respect of an 
inam village or land ceased to be available to him from the appointed date 
‘under the Bombay Personal Inams Abolition Act, 1962. Having indicated 
this, the Peas pre in s. 5 to provide that the inam villages or inam 


, 
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lands: shall be liable to payment of land revenue. -Sub-section (1) states : 


“All inam villages or insm lands are and shalt be liable to.the payment of land 
” revenue in ‘gccordance with: the of the Code and the rules made thereunder 
and the proviblons of the Code as racer ed 
to such lands.” 


In thus subjecting inam villages and’ iands to “land” revenud and applying 
thereto the rules relating to unalienated lands, the Legislature in effect: pro- 
vided that what were at one time inam villages or,inam lands ghall be treated 
for the purposes af land revenue as unalienated lands after the appointed 
date under the Bombay Pergonal Inams Abolition: Act, 1952; and: of course, 
the liability to assessmert shall Have to be determined by applying the rele- ` 
vant provisions of the Bombay Land Revenue, Code, 1879. Having made 


these provisions in ss. 4 and 5, the Legislature proceeded in s. 7 to take ont | 


of the operation of these two sections certain public roads, Janes, ete., and all © 
uncultivated ldnds, and vest them in the State Government. Now,. this pro- 
vision is in terms comparable to the provision in s. 37 of the Bombay Land .- 
Revenue Code, 1879, whereby all public roads, ete., and all .lands which are 
not the property of ‘others are declared to be the property. of the Government. “ 
That position was made to apply to similar lands which were’ originally situa- 
ted in mam villages or were amongst inam lands, and to that extent the law 
relating to non-inam lands was assimilated with the law relating to lands 
which had ceased to be inam lands. The effect of s. 7, therefore, was that 
the lands enumerated in s.-7 became vested in Government and were deemed 
to be the property of the State Government; and, of course, the question of 
their lability to assessment under the Land Revenue Code would not survive. 
But in enumerating what lands became vested in Government and were to 
be deemed to be the property of the State Government, one of the items enu- 
merated was ‘‘all uncultivated Jands’’. If the matter was left there, un- . 
cultivated lands would include lands on which a building had bean put up 
or which had been converted to non-agricultural use; but as apparently the 
Legislature desired that such lands, although uncultivated, should not vest in 
the State Government, or be deemed to be the property of the State Govern- 
ment, such lands were excluded from ‘‘all uncultivated lands’’ by meluding 
in brackets after the words ‘‘all uncultivated :lands’’ the following words : 
‘excluding lands used for building or other non-agricultural purposes’’. „The 
effect of the exclusion is nothing more or less than that the lands so excluded 
remained subject to the provisions of s. 5. Therefore, on a reading of œ. 4, 5 
and 7 together, there can be little doubt that the lands with which we are 
concerned, which are lands used for building or’ other non-agricultural pur- 
poses, are liable to assessment under the Land Revenue Code. But Mr. Padhye’ 
has urged that the enumeration of ‘“‘lands used for building or other non- 
agricultural purposes’’ as an exclusion from the operative part of s. 7 creates 
an exception to the liability to assessment provided for by a.'5, sub-a. (2). 
I find it extremely difficult to uphold any such contention. Section 5 and 8. 7 
do not deal with the same subject-matter at all. The ambit of s. 5, subs. (1), 
is the liability of an inam village or inam land to payment of land revenue, 
while the ambit åf s. 7 is to take away certain well-defined lands out of inam 
lands and inam villages and.to vest them in Goverpment and to provide that 
they shall be deemed to be the property of the State Government. The enu- 
meration of ‘‘lands used for building or other non-agricultural purposes’’ is 
undoubtedly in terms Ên exception to s. 7 and by no stretch of imagination 
can that be deemed to be an exception to s. 5. In other words, all that hap- 
pens by reason of the exclusion of such lands from the operation of s. 7 is 
that they do not vest in the State Government, ‘but they remain liable, as other 
inam ds and inam villages do, to assessment to'land revenue. 

Mai Padhye also advanced an argument that, in respect of land which 
does not vest in Government no revenue ean be charged or is chargeable. 
He has not pointed out any provisions of any Jaw on which this argument is 
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based, except of course that he wished to go into the history: of land tenure 
in India and the enactment of the Revenue Codes to point ont that it is in 
respect of unalienated lands only that land revenue was chargeable. Now, it 
seems to me to be a mistake to confound vesting in Government with unalie 
nated lands. It is true that land revenue is chargeable in respect of un- 
alienated lands and, therefore, the provision of s. 5, sub-s. (1), of the Bombay 
Personal Inams Abolition Act in terms is that, on the abolition of the inams 
and the rights in respect of such inams, the inam villages or mam lands shall 

. ‘be liable to payment of land revenue, and that the rules relating to unalienated 
lands will apply to such assessment. The fact, therefore, that the lands in 

+ question, which have a building on them or which are used for non-agricultural 

.` purposes, are not vested in the State Government has, in my opinion, no rele 

<" ‘wanee to the question as to whether they are liable to asseasment .under the 
` Land Revenue Code. They are in terms to be asseased according to the rules 
relating to unalienated lands in the Land Revenue Code. Therefore, m my 

opinion, the contention of Mr. Padhye that these lands are not liable to assess- . 
ment at all cannot be upheld. 

”, I next come to the contention that, in any event, the lands are not liable 
to non-agricultural assessment. This contention is based on a submission that 
non-agricultural assessment is leviable only when lands assessed to agricultural 
assessment are converted to non-agricultural use and not otherwise; and 
for this purpose Mr.:Padhye relies on ss. 65, 66 and 67 of the Bombay Land 
Revenue Code, 1879. Section 65 provides the procedure to be followed if an 

- occupant of land wishes to convert agricultural user into non-agricultural 
user. An application is to be presented to the Collector, and if the Collector 
permits such conversion of user, the section provides that the Collector may 
require the payment of a fine in addition to any new assesament which may 

, be leviable under the provisions of s. 48 of the Code. Section 66 provides 
for a penalty for converting agricultural lands to non-agricultural use with- 
out obtaining the permission of the Collector; and s. 67 provides that permis- 
sion may be granted on such terms as may be prescribed by the Collector 
subject to any rules made by the State Government. Now, there is no doubt 

= from’ these sections that, where lands which have been assessed to agricultural 

'  agsessment are sought to be put to a non-agricultural use with the permission 
‘: of.the Collector, they attract non-agricultural assessment; but this does not 
e | answer the question as to whether lands which, at the date when the Code 
`.: > became applicable to such lands, had a building on them or were being put 
to non-agricultural use are to be subjected to non-agricultural assessment or 

only to agricultural assessment. 

- Now, the charging section under the Code is s. 45, which provides that all 
land is liable to payment of land revenue and the section in terms says that 
the liability exists whether the land is applied to agricultural or other pur- 
‘poses; so that it is explicit in s. 45 that lands used for non-agricultural 
purposes are as much liable to payment of land revenue as other lands. 
We next turn to s. 48 and this section provides that the land revenue levi- 
able shall be assessed with reference to the use of the land and the three uses 
enumerated in the section are: (a) for the purpose of agriculture; (b) for 
the purpose of building;,and (c) for a purpose other than agriculture or 
building. For the purpose of non-agricultural assessment, (b) and (e) both fall 
within its scope except that the rates of non-agricultural assessment for land used 
for the purpose of building is different under the rufes from land used for a 
purpose other than building. Therefore, when land which is liable to assess- 
. ment under s. 45 is actually assessed, it will attract assessment according to 
its user at the time when the assessment is sought to be levied. If it is for 
the purpose of agriculture, it will attract the appropriate agricultural assess- 
ment. If it is for a purpose other than agticulture, it will attract the assess- 
ment appropriate to a building or to other non-agricultural use under the 
ruje. It is worth noticing in this context that s. 65 itself provides that, where 
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lands asseased to agriculfmral assessment are permitted to be put to non-agri- 
cultural use by the Collector, the occupant, shall be liable, in addition to any 
fine that may be imposed, to any new assessment Ieviable under the provisions 
of s. 48. Therefore, the right to levy non-agricultural asseasment does not 
arise out of s. 65, but the right to levy it is to be found im s. 48, and occasion 
for its use in the case of land converted from agricultural use to non-agricul- 
tural use arises only when the requisite permission under sg. 65 is granted by 
the Collector. But where at the date when the Code was made applicable to 
any land, the land was being used for a purpose other than agriculture, it seems - 
to me to be clear that under the provisions of a, 48 it has to be assessed according . ` 
to the appropriate rate in that regard provided in the Land Revenue Rules. 
Rules 13 onwards provide for the survey and assesment of non-agricultural 


lands, and Chap. XIV deals with the imposition and revision of non-agricultural _ 


assessment. Rule 80-B, which is the appropriate rule m this context, is in these 
terms : 

“When land which is held or used for any non-agricultural purpose is assessed 
under the provisions of section 52, such assesament shall be fixed and revised by the 
Collector from time to time in accordance with the rules contained in this Chapter.” 
The following rules prescribe the ordinary rates of non-agricultural asseasment 
with which we are not concerned on this petition. 

Therefore, it appears to me that the true position in law is that where at the 
date when the Code is made applicable land is used for a non-agricultural 
purpose, it attracts the appropriate non-agricultural assessment when it is 
first assessed under the Code. It is only when a land first assessed to agri- 
cultural assessment is sought to be converted to a non-agricultural use that 
the provisions of ss. 65, 66 and 67 have any application. In my opinion, 
therefore, the land not only is liable to assessment, but was rightly held to 
be liable to non-agricultural assesament. 

Jn this connection, Mr. Padhye also.advanced another argument which is 
said to arise out of a correct construction of s. 4, subs. ($+$), of the Bombay 
Personal Inams Abolition Act, 1952. That sub-section, as I have previously 
indicated, extinguishes all rights legally subsisting in respect of inams on the 
appointed date. Now, the contention of Mr. Padhye is that erecting a build- 
ing on the inam lands was a right of the mamdar in respect of his personal — 
inam; that right was exercised by him at the time when he put up a building - 
on the Jand very many years ago; the right was not subsisting at the appointed.. 
date; and, therefore, it could not be extinguished under the provisions of s. 4,° 
subs. (#), of the Bombay Personal Inams Abolition Act, 1952. It may be 
debatable as to whether erecting a building on a land belonging to oneself is a © 
peculiar right possessed by an inamdar or whether such a right can be said 
to be in respect of the personal inam. It is, I presume, a right of every owner 
of land to erect a building on his land, and there is no particular privilege or 
right that an mamdar enjoys in that regard. But assuming for the purposes 
of this argument that this was a right in respect of a personal mam, it un- 
doubtedly had been ‘already exercised and nobody suggests that that right 
which had been exercised can be extinguished. What Mr. Padhye wishes to 
arguc therefrom is that, when that right was exercised, the land was exempt 
from assessment under the Lend Revenue Code, ang he argues that it, there 
fore, must continue to be exempt from liability to assesament after the appoint- 
ed date. This argumen{ postulates that the right of the inamdar to erect a 
building carried with it the right to exemption from revenue assessment in 
perpetuity. I find no warrant for any such assumption in Jaw. So long as 
the inamdar enjoyed the privileges that were conferred upon him by his sanad 
in respect of his inam, he continued to be exempt from assesament to the 
extent to which his sanad conferred such a benefit on him. When the inam 
was extinguished, the sanad ceased to be effective and the exemption that he 
enjoyed automatically came to an end. There can, therefore, be no question 
of the right to erect a building carrying with it the right to exemption from 
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assessment in perpetuity; and, in my.opinion, this argument of Mr. Padhye has 
far less substance in it than any, of the other arguments advanced by him. 

Lastly, Mr. Padhye also argued that, upon a true construction of ss. 5 and 
7 of the Bombay Personal Inams Abolition Act, 1952, s. 5 apples only to 
cultivated lands ands. 7 to uncultivated lands; or rather, uncultivated lands 
are excluded from the scope of s. 5 altogether. As I have pomted out earlier, 
the ambit of the two sections is entirely different. All lands mcluded within 
the scope of s. 5 are rendered liable to land revenue, while s. 7 takes out of 
the operation of s. 5 such portions of inam lands and villages as are enume- 
vated in that section and vests them in the State Government and provides 
that they shall be deemed to be the property of the State Government. There 
can, therefore, be no question of uncultivated lands not falling within the 
‘deope of s. 5 to the extent to which they are taken out by the operative part 
of s. 7. In other words, uncultivated lands on which there is a building or 
which are put to non-agricultural use are within the scope of s. 5(1) and are 
liable to assessment. 

The result, therefore, is that the petition must fail and will be dismissed 
with costs. 

Petition dismissed. 


[NAGPUR BENCH] 


Befonc Mr. Justhce Mudholkar and Mr. Justice Datar. 


NARAYAN BADLAJI SALI v. STATE OF BOMBAY.” 


Croll Procedure Code (Act V of 1908), Sec. 80; O. VU, r. 11,—Sult by plaintiffs against 
Government after notice under s. 80—Defendant before filing written statement seek- 
ing particulars from plaintiffe—Defendant in written statement raising plea of suffi- 
ciency of notice—Whether this amounts to welver of such plea—Objection about 
sufficiency of notice not stating names of plaintiffs omitted from plaint—Such objec- 
tion whether itself insufficient—Notice of suit under s. 80 whether can be given by 
plaintif s father or husband or brother—Whether Court can reject plaint when clatm 
of various plaintiffs to sult several and not joint. 


Waiver is a matter of intention and can be either express or impHed. Whether 
it is one or the other, it must be deliberate in the sense that the party waiving a 
right should after applying his mind to the matter decide to abandon the right In 
_ order to infer a watver some positive act on the part of the party which is supposed 
to have waived is necessary. A mere delay in doing a particular act or in raising 
a particular objection would not of itself justify an inference of waiver. 

Therefore the mere fact that the defendant sought certain particulars from the 

` plaintiffs before filing the written statement and raising therein the question of 
sufficiency of notice given by the plaintiffs under s. 80 of the Civil Procedure Code, 

1908, does not amount to a watver of the plea as to the validity of the notice. 

The objection about the sufficiency of notice under s. 80 of the Code taken in the 
written statement is not itself rendered insufficient if the defendant has not stated 
the names of the particular plaintiffs which were,omitted from the notice or were 
‘ not disclosed in the notice given by some of the plaintiffs. 

Notice of suit required by s. 80 of the Code must be given by the person, who 
actually becomes the plamtiff and by no other. 

Mahadev v. Secretary of State, followed. 

Bachchu Singh v. The Secretary of State for India in Council," Appa Rao v. Secre- 
tary of State for India,” and Peer Ammal v. Naluswami Pillai,“ referred to. 


‘l 


“* Decided, January 28, 1957. First anaes le (1980) 82 Bom. L. R. 604. 
No. 113 of 1951, against the order passed by 2 (1902) I. L. R. 28 AIl 187. 
G. G. Bhojraj. Civil Judge, Class J, arene 3 (1980) L L. R. 54 Mad. 416. 
in a Civil Suit No. 16-B of 1950. 4 [1937] 2 M. L. J, 606. 
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Where several persons. are shown in a suit as plaintiffs but each of them purports 
to make an independent claim against the’ defendant, i.e. their claims are several 
and not joint, in such a case it is not open to the Court to reject the plaint under 
O. VIL r. 11, of the Civil Procedure Code, 1908, unless it comes to the conclusion that 
the claim made by each of the plaintiffs was unseverable. 

Appa Rao v. Secretary of State for India,’ and Secretary of State for India in 
Council v. Sheoramjee,’ referred to. 


THE facts appear in the judgment. 


VY. L. Prabhune, for the appellants. 
W. K. Sheorey, for the respondent. ` 


MUDHOLKAR J. This is a plaintiffs’ appeal from the rejection of their plaint. 

Plaintiffs Nos. 1 to 6 and Laxman, the father of plaintiffs Nos. 6 to 8, and the 
husband of plaintiff No. 9, and Pandurang, the brother of plaintiff No. 10 and 
the husband of plaintiff No.11, had along with certain other persons, formed an 
association at Ellichpur for carrying on a business of selling yarn. At the relevant 
time certam Control Orders were in force by virture of which they could carry 
on their business only after obtaining licences from the Deputy Commissioner. 
By their order dated January 24, 1947, the former Provincial Government of the 
Central Provinces and Berar cancelled their licences and they were given time 
to dispose of their stock within one month. This time was extended by one month 
by the Deputy Commissioner, Amravati, by his memorandum dated February 25, 
1947. Before this order of the Deputy Commissioner was communicated to the 
plaintiffs, the Oivil Supplies Inspector, Hllichpur, asked these dealers to hand 
over all the undisposed of stock to the dealers whose licences were not cancelled. 
After the Deputy Commissioner had passed the order of extension, one of the yarn 
dealers Vishnu Parashram approached the Deputy Commissioner offering to pay 
the price of yarn together with profits admissible to the dealers and on the basis 
of this promise the Deputy Commissioner cancelled his order granting extension 
of time to the dealers. This was done on February 27, 1947. By virtue of the 
later order of the Deputy Commissioner, Vishnu Parashram was thus entitled to 
receive the stock held by the dealers and sell it. 

According to the plaintiffs, the Civil Supplies Inspector, Hllichpur, iltegally 
and highhandedly seized and locked the stock lying with the dealers along with 
all account-books, papers, furniture ete. on February 26, 1947, and eventually. 
handed over the stock to Vishnu Parashram. The plaintiffs’ grievance is that 
the dealers were deprived of their stock but were not paid the price thereof. 
They, therefore, made various representations to the Government. Nothing 
having come out of it, the plaintiffs, Laxman and Pandurang served a notice 
on the Government under s. 80 of the Code of Civil Procedure on August 10, 
1949, in which they claimed a sum of Rs. 7,248-11-0 from the Government and 
also interest at Re. 1 per cent. per month from February 27, 1947, till realisation. 

Before the suit was istituted, Laxman as well as Pandurang died. The 
legal representatives of these persons were therefore shown as plaimtiffs in their 
places. They, along with plaintiffs Nos. 1 to 5, therefore instituted the suit out 
of which this appeal arises. 

On the first date which was fixed for settling issues, the defendant’s coun- 
sal made an application in which he sought certain particulars from the plain- 
tiffs. That application evas granted and the plaint was accordingly amended 
by the plaintiffs. Thereafter, a written statement was filed on behalf of the 
defendant. In that statement one of the points taken is that the notice served 
on the Government was not proper inasmuch as it did not disclose the names 
of all the plaintiffs as required by law. The trial Court thereupon framed the 
following preliminary issue: ° - . 

“Whether the notice served by the plaintiffs is tmproper and invalid?” 


1 (1930) I. L. R. 54 Mad. 416. 2 [1949] Nag. 875, 879. 
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It found against the plaintiffs on this issue. Though the trial Court has, at 
the end of its order, stated that it dismissed the suit, it has made certain ob- 
servations in para. 8 of its order from which it would appear that what it 
purported to do was to reject the plaint. In view of the observations of the 
learned Judge we would treat his order not as one dismissing the suit, but as 
rejecting the plaint. i 

Tt is contended on behalf of the plaintiffs that the defendant had waived 
the objection regarding’ the notice inasmuch as that objection was not raised 
at the earliest possible opportunity and that, therefore, the Court below was in 
error in rejecting the plaint. 

No doubt, the defendant in the first instance asked for certain particulars 
from the plaintiffs and only after receiving those particulars filed a written 
statement in which the plea regarding the sufficiency of notice was taken. The 
mere fact, however, that the defendant sought certain particulars from the 
plaintiffs before filing the written statement and raising therein the. question 
of sufficiency of notice would not, in our judgment, amount to a waiver of the 
plea as to the validity of a notice under s. 80 of the Code of Civil Procedure. 
Now, waiver has been defined in Wharton’s Law Lexicon as follows: 

“The passing by an occasion to enforce a legal right whereby the right to enforce 
the same is lost...Mere lying by is no watver for this purpose; there must be some 
> posttive act...which act, however, if done, is a waiver in law...” 

In Mitra’s Limitation Act, 13th ed., at p. 447, it is stated— 

“Waiver mey be express or implied; thus, where one party consents, at the request 
of the other, to extend the time for performance or to accept performance in a different 
mode from that contracted for, there is a watver.” 


It is thus clear that waiver is a matter of intention and can be either express 
or implied. Whether it is one or the other, it must be deliberate in the sense 
that the party waiving a right should after applying his mind to the matter 
decide to abandon the right. Can it be said that the defendant had decid 
expressly or by implication to abandon the defence with regard to the validi 
of the notice! 

In order to infer a waiver some positive act on the part of the party which 
is supposed to have waived is necessary. Has such an act been proved against 
the defendant? All that is shown by the plaintiffs is that there was delay in 
filing the written statement and that the defendant asked for particulars. A 
mere delay in doing a particular act or in raising a particular objection would 
not of itself Fustify an inference of waiver. In the instant case, the objection 
was taken, as we have said, in the written statement itself, and, therefore, it 
would not be right to say that there was even any delay in taking the objection. 
It is true that the written statement was not filed within the time specified - 
in the summons but that was because the defendant wanted to give a full reply 
to the plaintiffs’ case in the written statement which was not possible without 
obtaining certain particulars from the plaintiffs. Again, by seeking parti- 
culars, the defendant cannot be said to have waived the right to take the 
defence. We accordingly hold that there was no waiver as pleaded by the 
plaintiffs. 

It is then said that the objection about the suffigiency of notice taken in the 
written statement is itself insufficient inasmuch as the defendant has not stated 
the names of the particular plaintiffs which were omitted from the notice or 
were not disclosed in the notice given by some of the laintiffs and others on 
August 10, 1949. In our opinion, it was not at all necessary for the defendant 
to make any mention of that fact. The defect, according to the defendant, 
was that the names of all the plaintiffs were not mentioned, and that being the 
only defect nothing more was required to be stated by the defendant. 

Then it is said that Laxman and Pandufang having joined in the notice 
their heirs could well join in the suit as co-plamtiffs along with others who 
had given notice of the suit. This contention however cannot be’ aceepted in 
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view of the decision in Mahadev v. Secretary of State.’ In that case a divi- 
sion bench held that the notice of suit required by s. 80 must be given by the 
person who actually becomes the plaintiff and by no other, and that a notice 
given by the plaintiff’s father in respect of the same cause of action is not 
therefore sufficient. The learned Judges who decided the case followed the 
decision of the Allahabad High Court in Bachchu Singh v. The Secretary cf 
State for India in Council.2 To the same effect is the decision in Appa Rao v. 
Secretary of State for India.2 We may, however, mention that a different view 
has been taken in Peer Ammal v. Nalluswams Pillas.4 In that case Varada- 
chariar J. has expressly dissented from the view taken in the Allahabad and 
Bombay cases, However, as the view taken in the Bombay case has not been 
departed from for adl these years, we do not wish to question it. 

It was then argued on behalf of the plaintiffs that the Court below was in 
error in rejecting the plaint even though in go far as five of the plaintiffs are 
concerned, there was proper and adequate notice. The learned Judge of the 
Court below in rejecting the entire plaint, followed the desision in Appa Rao 
v. Secretary of State for India (cit. sup). In that case the learned Judge who 
decided the case observed (p. 420) : 

“...The plam meaning of that rule (rule 11, Order 7) seems to be that, if any of the 
defects mentioned therein is found to exist in any case, the plaint shall be rejected as 
a whole. It does not imply any reservation in the matter of the rejection of the plaint. 
Non-compliance with the requisites of section 80 of the Code of Civil Procedure was 
taken to be a ground covered by clause (d) of rule 11 above referred to...” 
What O. YIL r. 11, of the Code of Civil Procedure says is that the plaint shall 
be rejected, among other things, where the suit appears from the statement in 
the plamt to be barred by the law. Clearly, therefore, what is meant is that 
the entire suit cannot be said to be barred by any law because notice has bean ` 
given by some of the plaintiffs. A perusal of the plaint would show that 
though several persons have been shown im the suit as plaintiffs, each of them 
purports to make an imdependent claim against the Government, ie. their 
claims are several and not joint. Where such is the case, it will not be open 
to the Court to reject the plaint unless it came to the conclusion that the claim 
made by each of the plaintiffs is unseverable. 

Where the claims of the various plaintiffs are several and not joint, we are 
of opmion, that the plaint cannot be rejected under O. VU, r. 11. As observed 
by Sen J. in Seoretary of State for India in Council v. Sheoramjee5— 

“...So far as the plaint is concerned it has to be rejected as a whole under Order VI, 

rule 11, Code of Civil Procedure, 1908, or not at all.” 
Now, since there is no defect in so far as the claims of five of the plaintiffs are 
concerned, the plaint could not be rejected. For that reason, the whole plaint 
"also cannot be rejected, No doubt, in the view we have taken some of the 
plaintiffs will not be able to continue the suit. An opportunity should, there- 
fore, be given to the plaintiffs now to amend their plaint and strike out those 
plaintiffs whose claims can no longer be entertained because of the bar of s. 80 
of the Code of Civil Procedure. 

In this view, we allow the appeal, set aside the order of the Court below 
and remit the case to it with a direction that an opportunity be given to the 
plaintiffs to amend the plaint . 

Costs in this Court will be borne by the defendant. Costs so far incurred 
m the Court below excapt those by the plaintiffs who are not entitled to sue 
will be costs in the suit. The costs incurred by the latter will be borne by 
them. 


Appeal allowed. 
1 (1080) 32 Bom. L. R. 604. 4 [1987] 2M. L. J. 688. 
9 (1902) I. L. R. 25 AI. 187. 5 [1940] Nag. 875, 879. 
L. R. 54 
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APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 
MRS. KAMALA NAIR v. NARAYANA PILLAI KUMARAN NATR.* 


Hindu Marriage Act (XXV of 1955), Seca. 19, 29(2), 19—Husband and wife, Nairs of 
Travancore, governed by personal law and resideng within jurisdiction of High Court 
—Sult by wife fled in High Court for dissolution of marriage under personal law 
giwing her right to dissolution of marrlage—Whether High Court competent to try 
suit, 


The plaintiff wife and her husband, the defendant, were Nairs of Travancore, gov- 
erned by the Marumakathayam law as modified by the Nair Act of Travancore, which 
was their personal law. The plaintiff and defendant were residing within the juris- 
diction of the Bombay High Court. The plaintiff filed a suit in the High Court for 
dissolution of her marriage, under the Marumakathayam law, which gave her a right 
to a dissolution of marriage, on the ground of desertion, legal cruelty and incompati- 
bility of temperament. On the question whether in view of s. 19 of the Hindu 
Marriage Act, 1955, the High Court had jurisdiction to try the suit:— 

Held, that as the plaintiff had already a right of divorce under a customary law 
or a special enactment, that right was saved under s. 20(2) of the Hindu Marriage 
Act, 1855, 

that when the plaintiff approached the High Court she was not asserting a right 
conferred upon her under the Act, she was not presenting a petition under that 
Act and she was not relying on the grounds mentioned under s. 13 of the Act, and 

that, therefore, s. 19 of the Act was not applicable to the plaintiffs suit and the 
High Court had jurisdiction to hear the suit. 


Onm Kamala (plaintiff) and Narayanan (defendant) who were Nairs of 
Travancore governed by the Marumakathayam law as modified by the Nair Act 
of Travancore 1102 M.E., which was their personal law, were married in 1948 
according to the custom of their community. The parties were residing in 
Bombay. The plaintiff filed the present suit against the defendant in the High 
Court for dissolution of marriage on the ground of desertion, legal cruelty and 
incompatibility of temperament. The suit came on for hearing before Coyajee 
J. who transferred it to the City Civil Court on the ground that under the 
Hindu Marriage Act, 1955, the High Court had no jurisdiction to try the suit. 
His Lordship delivered the following judgment on January 24, 1956 :— 


COYAJEE J. This is a suit filed by a lady against her husband for dissolu- 
tion of her marriage. The parties are Nayars of Travancore and it is alleged 
that they are governed by Marumakathayam law and by the Nayar Act of 
Travancore of 1100. It appears that prior to the passing of the Nayar Act ro- 
ferred to above the position was as set out in Trevelyan’s Hindu Law, 8rd edn., 
p. 62, namely, that ‘‘Among Nayars of Marumakathayam there is a form of 
marriage called ‘Sambandhum’’’. There are no ceremonies. It is dissolvable 
at the will of either party. The wife and the children acquire no rights of 
maintenance or inheritance. It does not seem to have been recognised by 
Courts, but, it has been récognised by Legislatures permitting legislation of 
such marriages and the Travancore Legislative Council has passed the Nayar 
Regulation whereby marriage solemnised by the presehtation of cloth to the 
female by the male is recognised as a legal form of marriage among Nayars. So 
that subsequent to that custom, Regulation II of 1100 was passed which by s. 4 
prescribes dissolution in the instances cited under that section and this was done 
to regularise the position. 

The parties have been living in Bombay for the last 7 years and both of 


*Decided, March 15,1957. O.C.J. Appeal No. 40 of 1050: M. J. Suit No. 220 of 1955. 
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them are working here and the question arises-whether I should entertain this 
suit on the Original Side of the High Court. - 

As the defendant appeared in person and the question of law had to be look- 
ed into, I requested Mr. Sorabji to appear as amicus curtee, and Mr. Sorabj1 
has looked into the details of the position and discussed it very fully refer- 
ring to all the relevant sections under that Act as well as the relevant sections 
under the Hindu Marriage Act, 1955, being Act XXV of 1955, and I am 
greatly indebted to Mr, Sorabji for the work he has put in. 

The only question that I have to discuss just now is whether this Court should 
entertain the suit or refer the suit to the City Civil Court for proper disposal. 
Mr. Iyer appearing on behalf of the plaintiff has stated that this is not a suit 
under the Hindu Marriage and Divorce Act and it is the inherent jurisdiction 
of this Court or OL 12 of the Letters Patent that would apply as was made 
applicable in the case of Benjamen v. Benjamin.’ Now, at the date when that 
judgment was delivered there was no Hindu Marriage Act similar to the one 
before us today nor any other enactment. This Act is an all India Act and by 
a notification dated September 1, 1955, the City Civil Court Judges have 
been conferred with the jurisdiction in respect of matters dealt with under 
this Act. The section which confers jurisdiction is s. 19 which says that every 
petition under this Act shall be presented to the District Court within the 
local limits of whose ordinary original civil jurisdiction the marriage was 
solemnised or the husband and wife reside or last resided together, and for 
purposes of the city of Bombay that forum would be the City Civil Court. It 
is argued very emphatically by Mr. Iyer that as he contends that this is not 
a suit under the Hindu Marriage Act, the High Court alone should try.-this 
suit. The contention that cl 12 of the Letters Patent is applicable would be 
sound in the absence of certain provisions in this Act which I shall presently refer 
to. Now, the contention whether ander this Act-a special relief can be granted 
or not may be referred to by me only for the purpose of determining whether 
the City Civil Court should hear this matter or not. Under s. 2 this Act ap- 
plies to any person who is a convert or re-convert to the Hindu, Buddhist, Jain 
or Sikh religion, and under s. 4(6) which prescribes the over-riding effect of 
the Act, it is laid down as follows :-— 

“Any other law in force immediately before the commencement of this Act shall 
cease to have effect in so far as it is inconsistent with any of the provisions contained 
in this Act.” ae 
Now, it is contended that therefore no relief will be available in the City Civil 
Court. But the section begins by img ‘‘Save as otherwise expressly pro- 
vided in this Act, any other law in force shall cease to have effect.’’ Therefore, 
one must turn to the saving sections. Under s. 29, sub-s. (2), it is laid down that 
nothing contained in this Act shall be deamed to affect any right recognised by 
custom or conferred by any special enactment to obtain the dissolution of a 
Hindu marriage, whether solemnised before or after the commencement of this 
Act. Section 29 is the answer to Mr. Iyer’s contention and it saves any cus- 
tomary law or law under any enactment which may be resorted to by the par- 
ties claiming a relief. 

As this is an all India Act and s. 4 has given to it an over-riding effect, I 
am not prepared to accept that the principle in Benjamin v. Benjamin would 
apply in this case and cl. 12 of the Letters Patent efititles this Court to assume 
jurisdiction. . 

It will be for the proptr tribunal, namely, the City Civil Court, to give proper 
weight to the contention that a special law applies to the plaintiff and a special 
relief is prescribed by custom and Regulation II of 1100, and I am giving no 
opinion on that question as it will be entirely tbe function of that Court to 
determine that question. 

Therefore, the only question I am deciding today is that the proper forum for 
this suit is the City Civil Court and not this High Court for reasons assigned 
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above. I am, therefore, directing that the suit be transferred to the City Civil 
Court for hearing and disposal. The costs incurred in this Court will abide 
by the result of the suit in the City Civil Court. 


The plaintiff appealed. 


V. A. Iyer, for the appellant. 
S. J. Sorabjee, amicus curiae, for the respondent. 


CHaaua C. J. This appeal arises out of a suit for dissolution of a marriage. 
The appellant is the wife and the respondent is the husband and the appellant’s 
allegation in the plaint is that she and her husband are ‘‘Nairs’’ of Travancore 
and are governed by the ‘‘Marumakathayam Law’’ as modifed by the Nair 
Act of Travancore and that is the personal law of the parties. The ground 
for dissolution of marriage is desertion, legal cruelty and incompatibility of 
temperament, and in the jurisdiction clause the appellant avers t the par- 
ties are residing within the jurisdiction of this Court and this Court has 
Jurisdiction to try the suit. When the matter came before Mr. Justice Coyajee, 
he took the view that in view of s. 19 of the Hindu Marriage Act, 1955, this 
Court bad no jurisdiction to try the suit and, therefore, he ordered that the 
 suit,ahould be transferred to the City Civil Court, which according to him was 
_ the only forum which could entertain this suit. The learned Judge took this 
-view because in his opinion the Hindu Marriage Act of 1955 applied to the 
parties. 

_ Now, undoubtedly, that Act applies to the plaintiff and the defendant be- 
cause that Act applies to every Hindu. Under s. 19 of that Act the Legisla- 
` tute has provided: 

“Every petition under this Act shall be presented to the district court within the 

local limits of whose ordinary original civil jurisdiction the marriage was solemnized 
or the husband and wife reside or last resided together...” 
And ‘District Court” has been defined as: ‘‘In any area in which there is a 
City Civil Court, that Court’’; and inasmuch as there is a City Civil Court 
in Bombay, if s. 19 applied, undoubtedly the proper forum for the plaintiff’s 
suit would be the City Civil Court and not the High Court. But s. 19 confers 
Jurisdiction upon the City Civil Court with regard to every petition under 
the Act, and the contention of Mr. Iyer for the appellant before us is that her 
suit is not under the Act, she has not come to this Court on a petition for dis- 
solution of marriage which falls under the Act, but she has come for a disso- 
lution of the marriage under the Marumakathayam law which gives his clicnt 
a Tight to have a dissolution of marriage. Section 29(2) in terms saves cus- 
toms and special enactments which give a right to a party to obtain dissolu- 
tion of a Hindu marriage, whether solemnized before or after the commence- 
ment of this Act. Therefore, reading s. 29(2) and s. 13 which sets out the 
grounds on which divorce can be obtained, the position seems to be this. Where 
a Hindu had already a right of divorce under his customary law or under any 
special enactment, that right is saved. But, as is well known, the majority 
of Hindus living in this country had no right of divorce and that right of 
divorce was for the first time conferred upon them by this law, and, therefore, 
when a Hindu is exercising the new right given to him by this law and seeks 
dissolution of marriage, he qan only apply under s.18, and when he does apply 
under s. 18, then the forum for hearing his petition is fixed by s. 19 as the City 
Civil Court. But the appellant is a Hindu who had a right of divorce before 
this Act was passed, that right is saved as pointed out under s. 29(2), and, 
therefore, when she approaches this Court she is not asserting a right conferred 
upon her by the Act, she is not presenting a petition under the Act, she is not 
relying on the grounds mentioned in s. 18, but she is asserting ‘a right which 
she says she has under a customary law or a special enactment which was ante- 
cedent to the Hindu Marriage Act. Therefdre, im onr opinion, s. 19 has no 
application to this suit. 

Tf s. 19 has no application, then it is clear that this Court has matrimonial 
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jurisdiction, and the matrimonial jurisdiction would depend upon the residence 
of the parties. There is an averment in para. 20 of the plaint that the parties 
reside within the jurisdiction of this Court, and that averment is not contro- 
verted by the defendant and therefore this Court has jurisdiction. 

We are thankful to Mr. Sorabjee who assisted this Court as amicus curtas. 

The result is that the appeal will be allowed, the order of Mr. Justice Coya- 
jee set aside, and the suit will be heard on merits. Costs of the appeal costs in 
the cause. 

Attorney for the appellant: V. Anantharama Iyer. 


Attorney for the respondent: In person. 
Appeal allowed. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


THE SCIENTIFIC SOAP WORKS v. DALSUKHBHAT 
MANGALDAS SHAH.* 

Trade Marks Act (V of 1940), Secs. 14(3), 15(1), 6(8), 44(1), 48(1)—Amendment of 
trade mark in respect of which application accepted and advertised whether permis-- 
sible—Applcation for amendment of Trade Mark after acceptance whether to be ad-' ` 
i TEE ne aia aa a I aces a 
mined by Registrar. 

Under s. 14(3) of the Trade Marks Act, 1940, iP EPEE E TE CE PE AA 
has been accepted and an advertisement has been directed pursuant to s. 15(1) of the 

Act, then no amendment of the trade mark can be permitted such as to affect the 

identity of the trade mark, unless the amended trade mark is again advertised, , 

When an application for amendment is made after acceptance, it is for the Registrar 
to apply his mind and consider whether the application is such as would result in 
substantially affecting the identity of the trade mark. If he comes to that conclusion, 
then the amended application must be advertised. If, on the other hand, he comes 
to the conclusion that the amendment will not substantlally affect the identity of 
the trade mark, then it is discretionary with him whether he should or abould not 
order advertisement. 

The question of identity would depend upon various factors—how the particular 
object appears in one trade mark and how it appears in the other, what part of the 
object is emphasised in one and what part in the other, what tmpreesion ane object 
will give to the purchaser and what impression the other object will give to the 
purchaser—and therefore if the same bird or the same animal or the same human 
being is maintained as a device, the identity of the trade mark is not necessarily 
maintained. ; 

The decision of the Registrar must be given after considering the relevant and 
material provisions of the law and after applying his mind to what the law directs 
him to apply his mind to. If the judgment is given without these considerations, 
then, if the Court interferes, it is not interfering with his discretion, but it is inter- 
fering because the Registrar has failed to exercise properly the jurisdiction vested 
in him. 

One Dalsukhbhai, trading as Prakash Chemical Industries, Ahmedabad (res- 
pondent No. 1), on June 1, 1951, filed an application for registration of a trade 
mark consisting of a device o duck with the words ‘*Batak Chhap’’ in Devnagri 
characters in respect of washing soa cs ee application was duly advertised. 
Messrs. The Scientific Soap Works, edabad, and another (petitioners) op- 
posed this application on the ground that respondent No. 1’s mark so neal 
resembled their trade mark registered on April 15, 1944, and consisting of the 
device of a crane with the words ‘‘Bug Chhap’’ in Devnagri, as to be likelv 
to deceive or cause confusion. 

The petitioners had filed a civil suit against respondent No. 1 in the Court 
of the District Judge, Ahmedabad, in respect of the above marks and in that 
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suit the Court ordered respondent No. 1 to keep an account but dissolved the 
interlm injunction granted ez paris on July 18, 1961. On January 24, 1953, 
the matter was amicably settled between the parties and it was agreed that 
respondent No. 1 should amend their mark. Respondent No. 1 then sought to 
amend hig mark in accordance with the terms of the settlement. The petitibners 
were called upon to state whether they agreed to the amondment of the mark. 
The petitioners in reply stated as follows :— 

“We do not admit that the amended device of DUCK-BATAK ig dissimilar with our 
BUG Device registered under No. 95008. Our mark is a very old mark and we can- 
not allow any similar mark to be registered. We desire further to proceed with the 
opposition.” - 


On November 30, 1954, the Registrar of Trade Marks (S. Venkateswaran) 
ordered the registration of the trade mark of respondent No. 1 as amended and 
dismissed the opposition. The petitioners appealed to the High Court. The 
appeal was dismissed by Coyajee J. who delivered the following judgment on 
April 6, 1956 :— 


io Povasan J. This is a petition presented under the Trade Marks Act, being 
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Larne ‘Petitioners No. 1 are the Scientific Soap Works, the proprietors 
‘are petitioner No, 2 and his brother, respondent No. 2. Respondent 
o..J-i8;the proprietor of Prakash Chemical Industries. The Scientifle Soap 
orks and Prakash Chemical Industries produce and market certain washing 


bird “which is described as a crane and with the words added ‘‘Bug Chhap’’. 
-thé respondents’ trade mark as registered, to which objection is taken, is that 
of a duck drawn floating on water and with the words ‘‘Batak Chaap’’. Tho 
petitioners challenge the registration of this ‘‘Batak Chaap’’ by the Registrar 
aud the Registrar who has appeared by counsel has made his submission on 
questions of law only. l 

It is necessary for the purpose of understanding the disputes between the parties 
to set out a few facts. In April 1944 the petitioners’ mark was registered and 
on February 8, 1949, respondent No. 2 was taken as a partner by petitioner 
No. 2. On June 1, 1951, the respondents made an application for registration 
of a certain mark which waa a duck standing up. On daly 18, 1961, respondent 
No. 2 filed an infringement action against the Scientific Soap Works and a 
criminal complaint was also filed. Pending these proceedings on December 1, 
1951, the respondents’ mark namely the original mark applied for was adver- 
tised. On November 11, 1952, a notice of opposition was given and filed and 
the respondents filed their answer on August 22, 1952. Whilst these proceed- 
ings were pending in the Registry, a compromise was arrived at in the suit and 
by consent the suit was dismissed, petitioner No. 1 and petitioner No. 2 agree- 
ing not to object to respondent No. 1 carrying on.the business under exh. C to 
the petition, namely, a duck floating on a piece of water. Inasmuch as the 
petitioners did not object and this compromise was arrived at, respondent No. 1 
rightly applied to the Registrar of Trade Marks on April 6, 1953, that they be 
allowed to register their mark as amended, namely a duck floating on a piece 
of water. The petitioners were duly informed of this application of respon- 
dent No. 1, reminders were gent to them and on May 18, 1953, they were inti- 
mated by the Registrar, In fact on November 24, 1953, the respondents filed 
three affidavits in support and full notice was given of the proceedings to the 
petitioners, but no evidence by affidavit or otherwise was filed in rejoinder. 
On July 30, three months before the due date, parties were intimated that 
November 9, 1954, was fixed for the application and hearing which was fixed 
for November 10. On November 6, 1954, petitioners No. 1 wrote stating that 
the date did not suit them and asking for pe ei till January 1955. No 
cause was shown why such a date did not suit them. This letter was received 
by the Registrar on November 10, 1954, and the application for adjournment 
was rejected and on November 11 the Registrar delivered a judgment allowing 


ue 
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the registration of the trade mark of respondent No. 1 as amended and an order 
was drawn up on November 30 and the opposition was dismissed. 


Now, it must be remembered that the petitioner, namely petitioner No. 2, 
found himself in a certain difficulty, namely, that he had through his agent, 
ihe partner, assented to a compromise of the suit and the criminal proceeding. 

He tried to explain away that situation by saying that his assent was not obtain- 

‘ ed by his partner, that his partner, was prevailed upon by pressure of his own 
counsel and that the compromise was not binding on him. That had to be done, 
because, this petition certainly would come with very ill grace from him. There- 
fore, Mr. Shavaksha pointed out that despite this, he is entitled to maintain 
this petition, because, under sg. 46 of the Trade Marks Act, where a proceeding 
for rectification or correction of a register takes place, then a party aggrieved 
can maintain it, but where the question falls under s. 15 of the Act, namely, 
opposition to registration, that section talks of ‘‘any person’’ and therefore, 
this petition ig maintainable, because it is on public ground that any person 
whether interested in the mark or not should be allowed to file his opposition 
= when an application for registration is made both for the safety of the public 

and for the maintenance of the purity of the Register. ee 

There is no doubt that Courts have taken the view that an opposition ix‘fidti s. \ 
merely to be allowed on the ground that it definitely infringes the tights on ~., 
proprietary rights in a trade mark of a third party, but that the; oppositioy `+ i 
should be heard to see that the other parties who are not before the Court afe™ z` 
not injured and a wrong mark is not taken on the records of the Registry ~ 
which might not only injure the other parties who have not come before the, ‘hos 
Registrar at the hearing but in the interests of the general public. pe et 

The questions raised before me are that a new mark altogether hay 
been allowed to be registered and it does not amount to an amendment at all Jn 
fact, to put it in the words of the learned counsel, a tiger is attempted to be 
substituted in the place of a lion and that cannot be described as an amend- 
ment of the original mark. Secondly, it is argued that the learned Registrar 
had no jurisdiction at all to make this order and allow the amended mark to 
be placed on he as because, although the original mark before the amend- 
ment was advertised, the amended mark was not advertised at all as required 
by law as well as the practice of the Registry and, therefore, the order is 
bad.’ I may say that I am prepared to entertain these questions and decide 
on the arguments presented before me. But I may say that these questions are 
raised for the first time on this petition and no question of a new mark was 
raised before the learned Registrar nor any question of his jurisdiction to make 
the order without advertisement, and the lack of authority of respondent No. 2 
and coercion by his own counsel were not presented before the learned Regis- 
trar at all. 

Now, it is argued that the learned Registrar has no jurisdiction to amend 
without an advertisement being issued. In fact, it is argued that this amended 
mark was neither accepted nor advertised and s. 14 of the Act has been referred 
io. It says that any person claiming to be the proprietor of a trade mark 
used or proposed to be used shall apply in writing to the Registrar, and sub- 
ject to the provisions of this Act the Registrar may refuse the application or 
accept it absolutely or subject.to such amendments, modifications, conditions 
and limitations as he may think fit. Subsection (3) says that the Tribunal may 
at any time, whether before or after acceptance, correct any error in or in con- 
nection with the applifation or may permit the applicant to amend his appli- 
cation upon such terms as it may think fit. My attention was drawn by the 
learned counsel to the equivalent sections in the English Act. Under the 
English Act of 1905, s. 12, subs. (2), is pointed out as being equivalent to 
our s. 14(1) and sub-s. (8) of that s. 12 is equivalent to s. 14, subs. (3) of our 
Trade Marks Act. The Act of 1998 changed this position and under s. 17 of that 
Act sub-s. (2) says that the Registrar may refuse the application or accept it 
absolutely ete. and sub-s. (7) is again repeated in the same form as before, but 
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s. 18, sub-s. (10) is important which says that on an appeal under this section the 
Court may, after hearing the Registrar, permit the trade mark proposed to be 
registered to be modifed in any manner not substantially affecting the iden- 
tity thereof, but that in any such case the trade mark as so modified shall be 
advertised in the prescribed manner before being registered. Now it is quite 
clear that under the English Act, 1938,:an amendment has to be advertised. 
There is no equivalent provision in the Indian Trade Marks Act for adver- 
tisement. It is argued that that has always been the practice in England even 
prior to the enactment of 1938, that that practice has been followed in India 
also and that the non-advertisement amounts to an irregularity which virtual- 
7 goes to the root of the matter and the Registrar had no jurisdiction to make 

e order without such advertisement. 

First of all before I deal with this question, I may dispose of the question 
that this is not an amendment but this is a totally different mark and, there- 
fore, the whole cause of action is changed and that in fact a new mark has 
been registered without advertisement. To my mind an examination of the 
inarks ee in the light of the observations of the Appeal Court in the 
case of James C. & Bros. Lid. v. National Sewing Thread Co. Lid.’ would be 


„ helpful. Glancing at the main features of these marks, it is obious that the 


i 


i 


original: mark as of a duck walking and facing the same way as the crane 
on the’ mark of the petitioners. e compromise to which the petitioners 
agreed is of a duck facing the other way and floating on water. To 
ray mind taking the position of an unwary purchaser, there is no question 
qf ‘this mark being confused with the mark of the petitioner. But the argu- 
ment is that the variation totally changes the nature of the mark. I am not 
prepared to accept that. Originally, it was a duck standing on two legs. The 
duck remains, the words ‘‘Batak Chhap’’ remains, but it is made to float on 
water. It cannot be maintained in my opinion that there is a totally different 
mark that has come into being, and therefore to my mind this is an amendment 
of the original mark which was admittedly advertised. 

Now, s. 14, subs, (1), lays down procedure and that is procedure prior to 
acceptance. Under r. 23 of the Rules made under the Act, a search is made 
amongst the marks registered under the Act so as to find out whether there is 
any conflict with any other mark, and under rr. 24 and 25 objections are in- 
vited and decision given under r. 25. Under s. 15, when an application is 
made for registration after acceptance, the Registrar is bound to cause the 
application as accepted to be advertised in the préscribed manner. The 
original application was, it is not disputed, advertised in the proper manner. 
Now, the objection raised, namely, that there was no advertisement of the 
amended marks is to be examined by a reference to s. 14. Under s. 14, subs. 
(1), the application is made to the Registrar who may accept it or reject it 
or put the party on terms as prescribed by the section. But there is a diffe 
rence and a clear difference in the language between s. 14(1) and s. 14, sub 
s. (3). Under subs. (3) the tribunal may, at any time whether before or after 
acceptance, correct any error in or in connection with the application or, it 
says, May permit the applicant to amend the application upon terms. It is 
clear that the tribunal could allow an amendment to be made by a Court or a 
tribunal without the amendment being advertised. 

A grievance may be made by the petitioners of the fact that the Registrar 
has taken into consideration the fact of a compromise and that is not relevant. 
That is set at rest by two decisions, first is the decision in the case of In re Trade 
mark of John Dewhurst & Sons Limited,? where it was held that in fact the Re- 
gistrar is entitled to take into consideration the fact of such a compromise as a 
factor in arriving at his decision, and that view was endorsed by the other 
Law Lords, the principal judgment being delivered by Lord Justice Lindley. 
The view was endorsed by the Court of appeal in the case referred to by me 
above, namely, James Chadwick Bros. v. Nattonal Sewing Thread Co. There- 
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fore, to my mind there is no question of there being any defect on the part 
of the order made by the Registrar merely because he took into consideration 
the fact that the petitioners had compromised the suit against the respondents 
on the amended mark as agreed upon between the parties. The compromise 
was not disputed before the Registrar and certified copies of the compromise 
were filed before him. In his affidavit respondent No. 1 has stated that 
in compliance with the said agreement between the present applicant and the 
opponent he had altered the mark accordingly and had pushed the mark in 
the market with alteration as per agreement. 

I may state that although a great deal was made of the fact that the amend- 
ment was not advertised, it is not denied that the amendment was notified and 
that notification has been produced before me. 

In the circumstances, Mr. Shavaksha argued that this is not a matter mere- 
ly between the petitioners and the respondents, but that it affects and may 
affect the rights of third parties, and this procedure would be a danger to 
other parties whose rights might be affected. There is a very simple answer to 
that position. First of all when the original mark was advertised no one came 
forward to file any opposition except the petitioners and there was no objec- 


tion filed apart from that of the petitioners and no one has come forward as, 


an aggrieved party. It may be argued that that is not enough, because, the 
other parties may not be aware of the situation. A further answer to that is 


this that any party aggrieved by this entry on the Register still has a further: 


remedy open to him and that is under s. 46 of the Trade Marks Act, namely, 
to proceed in rectification. There is to my mind no answer to that proposition 


except one which was made at the Bar and that is that any order taking ‘on ' 


record a mark relates back to the date of the application which may be years 
before the date of the final decision of the Registrar, and under s. 24 any mark 
registered cannot be assailed after seven years thereof. That may be the con- 
sequence of parties going to sleep for years together and failing to agitate their 
rights before the Registrar. But that is not a ground on which I am prepared 
to intervene on a petition like this, 

The petitioners being in this position, the learned counsel rightly fell back 
upon the position that the petitioners were not fighting e battle only for them- 
selves but to establish a principle and practice in the Registry and for the sake 
of the purity of the Registry. I am giving the petitioners all credit for that, 
but I am unable to accept their petition m the circumstances of the case. It 
may be that the practice in the office of the Registrar may be altered in view 
of these contentions and any application for amendment may be advertised 
in future, but as far as the Act stands today, I do not see any illegality on the 
record on account of non-advertisement of the amended mark. 

In these circumstances, the petition will stand dismissed with costs based 
on long cause scale in two seta, namely costs of respondent No. 1 and of the 

ar. 


The petitioners appealed. 


K. 8. Shavaksha, for the appellants. 
M. H. Shah, with F. C. Shah, for the respondents. 


CHala C.J. A rather important and interesting question relating to the law 
of trade marks arises on this appeal. The facts briéfly are that the appellants’ 
trade mark was registered on April 15, 1944. It was a mark containing a crane 
(bird) and the name ‘“Bug Chhap’’ and the mark was used in connection with 
washing soap made by the appellants. On June 1, 1951, reapondent No. 1 made 
an application for registration of a trade mark which was of a duck and bearing 
the name ‘‘Batak Chhap’’. On July 18, 1951, the petitioners filed an infringe- 
ment action against respondent No. 1 before the District Court in connection 
with this mark and the appellants obtained an interim injunction. They also 
adopted criminal proceedings against respondent No. 1. It may be stated that 
the learned District Judge subsequently dissolved the interim injunction taking 
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the view that there was no likelihood of deception comparing the two marks. 
On December 1, 1951, respondent No. 1°%s mark was advertised and on 
February 11, 1952, the appellants filed a notice of opposition.” On January 29, 
1953, the criminal case was compounded and there was also a consent decree 
taken in the civil Court on April 15, 1953, and by this consent decree respondent 
No. 1 agreed to amend his mark by substituting another mark which appears at 
p. 10 of the paper book and which contains also a duck but in a different posture 
and differently flgured from the one for which he had applied for registration. 
On April 6, 1953, respondent No. 1 applied to the Registrar to amend his trade 
mark to bring it into conformity with the mark agreed to in the consent decree 
and which appears at p. 10. On May 18, 1958, the Registrar gave notice to the 
appellants of this application for amendment and the appellants replied ou 
September 8, 1953, stating that they did not admit that the amended trade 
mark was dissimilar to their own trade mark and stating that they wanted to 
proceed with the opposition. At the hearing of the opposition the appellants 
were not present, their application for adjournment having been refused, and 
an ex-parte order was passed by the Registrar on November 30, 1954, ordering 
the registration of the trade mark of respondent No. 1 as amended. The ap- 
_ pellants appealed to this Court and Mr. Justice Coyajee dismissed the appeal, 
and the appellants have now come in appeal to this Court. 

Mr. Shah who appears for the respondents has very carefully drawn our at- 
tention to various aspects of the matter and the various provisions contained 
in the Trade Marks Act and the rules made thereunder, and his contention is 
that in amending the application the Registrar exercised his jurisdiction under 
s. 14(3), which provides: 

. “The may at any time, whether before or after acceptance, correct any 
error in or in connection with the application, or may permit the applicant to amend 
his application upon such terms as it may think ftt” 

It is submitted by Mr. Shah that this sub-section gives the widest jurisdiction 
to the Registrar and his jurisdiction is tantamount to the Registrar allowing 
an amendment, whether before or after acceptance of the application, and also 
the jurisdiction to allow such amendment as he thinks proper. 

Now, before we can accept this submission of Mr. we must look at 
some other provisions of the Act and the scheme underlying the Trade Marks 
Act. Section 14(1) permits the Registrar to refuse an application or to accept 
it absolutely or subject to such amendments, modifications, conditions or limita- 
tions, if any, as he may think fit. Therefore, when an application for regis- 
tration is presented, it is open to the Registrar to refuse it in mine, or he may 
accept it subject to amendments, modifications, conditions or limitations. But 
when he does accept it, then, under s. 15(1) it is obligatory upon the Registrar 
to advertise the application in the prescribed manner. He has a discretion to 
advertise it before its acceptance, but after acceptance it is not a question of 
his discretion but it is a mandatory provision of the statute that he shall ad- 
vertise the application after its acceptance, and there is very good ground why 
the Legislature has made it obligatory upon the Registrar to advertise a trade 
mark after acceptance, because under subs. (2) of s. 15 any person may, with- 
in the prescribed time from the date of the advertisement of the application. 
give notice in writing in the prescribed manner to the Registrar of opposition 
to the registration. Therefore, the advertisement constitutes a notice to the 
public and under s. 15(2) dny member of the public is entitled to come in and 
oppose the application for registration. Therefore, what the Act provides is 
that no trade mark shall be registered unless the®public has had notice 
of an application for the registration of that trade mark and unless the public 
had had an opportunity to oppose that application. If we bear in mind the 
fact that the Register exists in the interest of the public and the whole object 
of the Trade Marks Act is to serve the public and to prevent the public from 
being deceived by an improper trade mark being put on the Register, then it 
would become apparent why it is so very necessary that every trade mark ap- 
plication should be advertised before the trade mark is registered. 
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Now, in the light of thig provision it is difficult to accept Mr. Shah’s con- 
tention that if an application for registration is made and duly advertised, 
it is open to the Registrar at any time to amend that application so as to sub- 
stitute even a different trade mark from the trade mark which was sought to 
be registered by the original application and which application had been ad- 
vertised. If that were to be the correct interpretation of sub-s. (3) of s. 14, 
the result would be that although the public had notice of a particular trade 
mark which was sought to be registered, ultimately an entirely different trade 
mark might be registered without notice to the public. Take this very case. 
The advertisement was published on December 1, 1951, and the public had 
notice that a particular trade mark was sought to be registered and the public 
had the right under s. 15(2) to come in and oppose. It may be that the public 
may have thought that there was no proper ground for opposing that parti- 
cular trade mark. Then respondent No. 1 applied for amendment of his trade 
mark and ultimately that amended trade mark was registered. The public 
had no notice of this amended trade mark. Although a member of the public 
may not have opposed the original trade mark, he might have wanted to oppose 
the amended trade mark, but by the amended application or the amended 
trade mark not being advertised, he had no opportunity either of knowing that 
such an application had been made or that a different trade mark was sought 
to be registered. 

Therefore, it is not possible to give to the expression ‘‘to amend his appli- 
eation’’ the very wide connotation which Mr. Shah seeks to place upon it, and 
really the very narrow question that we have to consider in this appeal is: 
What is the proper interpretation to be placed upon the expression ‘‘to amend 
his application’’ used by the Legislature in s. 14(3)? It was rather faintly 
urged by Mr. Shavaksha that the expression ‘‘to amend his application’’ must 
be restricted to amending any error or mistake in the application made by the 
applicant for registration, and that that expreesion cannot be extended to mean 
any modification, however slight, of the trade mark itself, and in support of 
this it was pointed out that when we look at s, 14(1) the Legislature has used 
not only the word ‘‘amendment’’ but also ‘‘modification’’ and that is at the 
pre-acceptance stage, but sub-s. (3) only uses the word ‘‘amend’’ and not the 
word ‘‘modify’’, and a distinction is therefore sought to be drawn between 
these two expressions. In further support of this: argument reliance is placed 
on a passage in Kerly on Trade Marks at p. 73: 

“Whether after an opposition has been entered the Registrar has power to permit a 
modification of the mark appHed for seems to be at least doubtful The Registrar 
considers that he has no jurisdiction, once opposition is entered, to decide that regis- 
tration shall be allowed upon a modification of the mark itself.” 

It may be pointed out that both s. 12(6) of the English Act of 1905 and 
s. 17(7) of the English Act of 1988 are identical in terms to s. 14(3). But 
Mr. Shah has drawn our attention to another passage in Kerly at p. 52: 

“Modifications in the mark itself are sometimes allowed, the Registrar deciding 

whether the modification is sufficient to necessitate re-advertisement.” 
Therefore, it seems to us that the correct approach to the problem is not to 
draw a distinction between the use of the expression ‘‘amendment’’ m contra- 
distinction to the use of the expression ‘‘modification’’, but rather to construe 
the expression ‘‘amendment’’ keeping in mind the scheme of the Act and the 
object of the Legislature in placing this legislation on the statute book, and 
some assistance is afforded by looking at two or three other sections of the 
Act. In the proviso to a. 6(3) the language used is ‘‘additions or alterations 
not substantially affecting its identity’’, and again in s, 44(1) the same lan- 
guage is used, and finally in s. 48(1) the language ig more to the pomt, which 
permits the Registrar after registration to amend a trade mark m any man- 
ner not substantially affecting the identity thereof, and, in our opinion, the 
proper construction of s. 14(3) is to equate the discretion exercised by the 
Registrar under s. 48(1) with the discretion conferred upon him under a. 14(3). 
L, B88. 
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Just as the Registrar cannot allow an amendment of a trade mark after regis- 
tration which would substantially affect its identity, similarly the Registrar 
has no power to allow an amendment of a trade mark after the original trade 
mark has been advertised in a manner affecting the identity of the trade mark. 
The reason underlying this provision is the same both under s. 48(1) and 
under s. 14(3). Under s. 48(1) the reason is that the trade mark having been 
advertised after the procedure laid down under the Act the same trade mark 
should continue, and if any alteration has to be made, it must be an insignifi- 
cant alteration or a superficial alteration but not an alteration altering the 
identity of the trade mark itself, because if the trade mark was to be altered 
substantially, then a fresh application would have to be made, it would have 
to be advertised, opposition invited, and so on. Similarly, under s. 14(3) if 
an application for a trade mark has been accepted and an advertisement has 
- bean di pursuant to s. 15(1), then no amendment of the trade mark can 
be permitted such as to affect the identity of the trade mark, unless the 
amended trade mark is again advertised, because in the eye of the law a trade 
mark which is so amended as to alter its identity requires a fresh application 
because the application is no longer for the registration of the original trade 
mark but the application is for the registration of a new trade mark. 

Mr. Shah has further urged upon us the consideration that the only obliga- 
tion upon the Registrar to advertise is under s. 16(1) and the Registrar having 
discharged that obligation by advertising the application of respondent No. 1 
on December 1, 1951, there is nothing in the statute to suggest that there is 
any other obligation upon the Registrar to advertise the amended application. 
Now, there is a clear fallacy underlying this argument. There is no obliga- 
tion upon the Registrar to advertise an amended application if the amendment 
does not result in substantially altering the identity of the trade mark, because 
in the eye of the law the trade mark is still the same and the same application 
is being pursued which has already been advertised. But when the identity 
of the trade mark is altered, in the eye of the law there is a new appucator 
before the Registrar, and if he accepts that application under s. 15(1) it be- 
comes obligatory upon him to advertise that application. Therefore, which- 
ever way one looks at it, the real position in law seems to be that when an 
application for amendment is made after acceptance, it is for the Registrar to 
apply his mind and consider whether the application is such as would result in 
substantially affecting the identity of the trade mark. If he comes to that 
conclusion, then the amended application must be advertised, If, on the other 
hand, he comes to the conclusion that the amendment will not substantially 
affect the identity of the trade mark, then it is discretionary with him whether 
he should or should not order advertisement. 

That brings us to the question as to the nature of this amendment. Now, 
primarily, it is for the Registrar to decide whether the amended trade mark 
appearing at p. 10 of the paper book substantially affects the identity of the 
original trade mark which appears at p. 9 of the paper book, and if the Regis- 
trar had exercised his discretion after considering these two trade marks, the 
Court would be most reluctant to interfere with that discretion. Mr. Shah 
is right that the Registrar of Trade Marks with his vast experience of. trade 
marks is a much better judge in these matters than the Court can ever bv. 
But the decision of the Régistrar must be given ‘after considering the relevant 
and material provisions of the law and after applying his mind to what the law 
directs him to apply his mind to. If his judgment isegiven without these con- 
siderations, then if the Court interferes, it is not interfering with his discretion 
but it is interfering because the Registrar has failed to exercise properly the 
jurisdiction vested in him. Now, we may say this that the identity of which 
we have been speaking so far is not identity in the sense that if you maintain 
the same bird or the same animal or the same human being, you are 
necessarily maintaining the identity of the trade mark. The question 
of identity would depend upon various factors—how the particular object 
appears in one trade mark and how it appears in the other, what part 
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of the object is emphasised in one and what part in the other, what impression 
one object will give to the purchaser and what impression the other object will 
give to the purchaser—, and therefore we do not agree with the view that 
merely because in the trade mark at p. 9 and the trade mark at p. 10 we find 
the same bird, necessarily and inevitably the two trade marks must be identical. 
But that again is a question for the Registrar to consider. 

Now, what we must try and ascertain is—what has the Registrar decided 
when he ordered registration of the trade mark? When we turn to his judg- 
ment, there is unfortunately one error into which the Registrar has fallen and 
that is that he somehow seems to have thought that the trade mark which was 
sought to be registered after amendment was the same trade mark which was 
the subject-matter of the infringement action and the criminal proceedings. 
That obviously was not so. He has also taken into consideration the question 
as to whether the amended trade mark was likely to cause deception comparing 
it with the trade mark of the appellants. Now, this, again with respect, is a 
totaly wrong approach. At this stage what the Registrar should have consi- 
dered was not whether the amended trade mark closely resembled or was iden- 
tical with the trade mark of the appellants, but what he should have consider- 
ed was whether as between the original trade mark applied for by respondent 
No. 1 and the amended trade mark there was such alteration as to affect the 
identity of the original trade mark, because the comparison was not between 
the rival trade marks of the appellants and respondent No. 1, the comparison 
was between the two trade marks of respondent No. 1 himself. The Registrar 
should have considered what the real position was as between the original 
trade mark of respondent No. 1 and the amended trade mark of respondent 
No. 1 from the point of view of the public and not from the point of view 
of the appellants, because, as already pointed out, if there was a change in 
identity, the question would be not so much as to whether the appellants were 
entitled to oppose but as to whether any member of the public might be affect- 
ed by the amended trade mark and would want to come in and oppose. This 
aspect of the matter is completely absent in the Judgment of the Registrar 
and, therefore, we cannot look upon his order as having proceeded from the 
exercise of his discretion under s. 14(3) after considering the only relevant 
question as to whether the identity of the original trade mark was affected by 
the amended trade mark. 


Turning to the judgment of the learned Judge, with great respect, what 
he has considered is the two trade marks and he has come to the conclusion 
that they are not dissimilar, and Mr. Shah wants us to attach importance to 
the view taken by the learned Judge. We would undoubtedly have attached 
the greatest importance to his view, but for the fact that, with respect, it was 
not for the learned Judge to form this view but for the Registrar, and all that 
the learned Judge was concerned with was to see whether the Registrar had 
properly exercised his discretion after considering the relevant matters which 
had to be considered before this discretion was exercised. 

The result, therefore, is that the appeal must succeed. The order of the 
learned Judge will be set aside and also the order of the Registrar registering 
respondent No. 1’s trade mark dated November 30, 1954. 


With regard to costs of the.appeal and costs of the hearing before Mr. Jus- 
tice Coyajee, we do not think that the appellants should get their costs from 
respondent No, 1. Although they have come before us in the guise of a cus- 
todian of public interesf, it must not be forgotten that the application for 
amendment made by respondent No. 1 was necessitated by the compromise ar- 
rived at in the litigation between these two parties and on the strength of that 
compromise the application for amendment was made, and notwithstanding 
the appellants having agreed to respondent No. 1 using this amended trade 
mark they opposed it before the Rtgistrar and also in appeal before Mr. Jus- 
tice Coyajee. Therefore, if the appellanta want to render a service to the 
public, they should do so at their own cost. Therefore, there will be no order 
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as to costs of the appeal and the costs of the hearing before Mr. Justice 
‘ Coyajee. 

With regard to the costs of the Registrar, he did appear before Mr. Justice 
Coyajee, and we have now laid down the practice with regard to these costs. 
See James C. & Bros. Lid. v. National Sewing Thread Co. Ltd.1 We see no 
reason why we should depart from that practice in this case. Therefore the 
costs of the Registrar must be paid by one party or the other. Inasmuch as the 
Registrar came to support an order which we have now held to be erroneous, the 
costs of the Registrar must be paid by respondent No. L 

Liberty to the appellants’ attorneys to withdraw the surm of Rs. 500 depo- 
sited in Court. 

Solicitors for the appellants: Pereira Faealbhoy & Co. 

Solicitors for the respondents: N. B. Vakil: Bhatshankar Kanga & 
Girdkarial. 

Appeal allowed. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


CIBA LIMITED v. M RAMALINGAM.* 


Trade Marks Act (V of 1940), Secs. 10, 46, 16(1)—Evidence of user whether necessary 
when Court conaidering case under s. 10—Whether evidence of deception necessary 
in case falling under s. 10—Meaning of phrase “any person aggrieved” in s. 46(1)— 
Delay in making appHcation under s. 46 how to be approached by Court—Whethe: 
s. 16(1) to be read subject to s. 10(1}—Discretion exercised by Registrar wider s. 46 
whether can be interfered with by Appellate Court. 


The only test that has to be applied when the Court is considering a case falling 
under s. 10 of the Trade Marks Act, 1940, is the test of identity or resemblance. In 
considering a case falling under this section, the evidence of user is entirely irrele- 
vant, 

The approach under s. 10 of the Act is not the same as in a passing off action. It is 
not for a witness or a large number of witnesses to tell the Court whether there is 
likelihood of deception. The Court cannot abdicate its own function which is to de- 
cide on looking at the two trade marks and on considering them phonetically whe- 
ther they resemble each other and whether there is likelihood of deception. That 
function cannot be discharged by a person in the witness-box. The absence of any 
‘evidence of deception may be a material fact which the Court may take into consi- 
deration, but if the resemblance between the two marks is clear and obvious, then 
it is the duty of the Court to remove from the register a mark which is likely to 
cause deception. 

The phrase “any person aggrieved” in a. 46(1) of the Trade Marks Act, 1940, means 
all persons who are in some way or other substantlally interested in having the trade 
mark removed—where it is a question of removal—from the register, or persons who 
would be substantially damaged if the trade mark remained. 

Section 48 of the Act does not lay down any period of limitation for making an 
application under it. The question of delay m making an application under tbis 
section must be approached from the point of view whether the applicant stood by 
and thereby caused substantial injury to the respondent and the injury was so sub- 
stantial that that injury Would outweigh the interest of the public which the Court 
must consider where a trade mark is likely to deceive. 

Section 16(1) of the Trade Marks Act, 1940, which is aeprocedural section, must be 
read subject to s. 10(1) of the Act which is a substantive section. 

The relief to be given under s. 46 of the Trade Marks Act, 1940, is a discretionary 
relef and the Appellate Court ordinarily should be loath to interfere with the diz- 
cretion exercised by the Registrar. 

When a case is sought to be made out that a particular trade mark is likely to de- 


1 (1951) 48 Bom. L. R. 586, 572. No. 44 of 1986: Misoellansons Petition No. 280 
* Decided, March 12,1957, O.0.J. Appeal of 1954. i 
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ceive or cause confusion, the contest is not so much between the parties to the litt- 
gation as it is a contest between the party defending his right to a particular trade 
mark and the public, and the duty of the Court must always be to protect the public 
irrespective of what hardship or inconvenience it may cause to a particular party 
whose trade mark is likely to deceive or cause confusion. 

Aristoc Ld. v. Rysta, Ld?, In Re HilPs Trade Mark’, and In the Matter of an Appt- 
cation by the Pianotist Company Ld. for the Registration of a Trade Mark*, referred 
to. 


M. Rawatineaw and S. Subramaniam trading as the South Indian Manu- 
facturing Company (respondents) made an application on December 22, 1943, 
being application No. 90428, for registration of a label contaming the word 
‘‘Cibol”’ in respect of a pharmaceutical ointment. The respondents filed a 
label indicating that the word ‘‘Cibol’’ was supposed to be the transliteration 
of a Tamil word, which, when pronounced, was ‘‘Saibol’’. On January 7, 
1945, the respondents were asked to show cause why registration of the mark 
should not be refused on the ground that the mark was likely to confuse the 
public owing to the existence of registered marks of Ciba Ltd. (appellants). 
The point of objection was that the appellants had trade marks all of which 
commenced with the word ‘‘Cib’’ or “Ciba” ’ and, therefore, the word ‘‘Cibol’’ 
might lead one to suppose that it waa a mark belonging to the appellants. 
However, as the original label contained the Tamil word alongside ihe word 
“*Cibol’’, the application was advertised on November 1, 1947. The respon- 
dents thereafter made an amendment in the original application No. 90428 
and restricted the mark to the word ‘‘Cibol’’, The amended mark was duly 

-registered. On March 17, 1950, the appellants filed an application for recti- 
fication of the Register in respect of Registered Mark No. 90423 on the ground 
that the mark was likely to be mistaken as one of their marks. 

The Registrar of Trade Marks (K. 8. Shavaksha) came to the conclusion 
that the trade mark ‘‘Cibol’’ was a fraudulent and a dishonest attempt on the 
part of the respondents to imitate the trade mark of the appellants, and order- 
ed rectification by striking out the registration already effected in favour of 
the respondents, observing as follows :— 

“It seems to me that the objection of the applicants for rectification is well founded. 
If the registered proprietors had merely used the word ‘Cibo? without anything more 
there would undoubtedly have been a case without complications. It would be a clear 
case in which the question would have been as to whether the word ‘Cibol’ having regard 
to the circumstances of the case would not be confused with the marks of Ciba Ltd. 
The law is clearly stated in Kerly on Trade Marks, 7th edn, as follows (p. 624):— 

‘Where there are a “series” of marks registered or unregistered having a common 
feature on a common sylleble and where all the marks in such a series belong to an 
opponent, these are generally circumstances adverse to an applicant for a mark contain- 
ing the common feature, since the public might think that such a mark indicated goods 
coming from the same source. Jf the marks in the series are owned by different per- 
sons, this tends to negative any proprictorial significance of the common feature and so 
may assist the applicant,’ 

There has undoubtedly been a considerable amount of confusion in this case owing 
to the fact that several applications have been made in different forms and eventually 
by an amendment the mark really has been altered. It isgwith regret that I have come 
to the conclusion that the registered proprietors of the word ‘Cibo! have made a frau- 
dulent use of the mark. eed, they seem to have taken full advantage of the con- 
fusion that has arisen as yale acd rl aa Or korea Aiea ape 
Evidence has been produced before me to show that they have now put on the market 
a tm containing ointment with the word ‘Cibol’ appearing om the top of the lid. On 
close inspection no doubt there is transliteration in Hindi, Malayalam, Telugu and Kana- 
rese on the sides of the tm and in Tamil at the bottom of the tin which shows that the 
original intention was to pronounce fhe word ‘Cibol’ as ‘Saibol’. It is quite obvious 


1 (1944) 62 R. P. C. 65, 72. l 3 (1908) 28 R. P. O. 774. 
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that the way in which it is being used now is more than likely to confuse the public 
and make the public believe that the mark belongs to Ciba Ltd.” 

The respondents applied to the High Court for setting aside the order pass- 
ed by the Registrar of Trade Marks. The petition was heard by Coyajee J. 
who set aside the order of the Registrar. His Lordship delivered the follow- 
ing judgment on February 9, 1956 :— 


Covasun J. The petitioners carry on busines in the name of the South 
Indian ee Company at Madura and are manufacturers of a cer- 
tain preparation in the form of an omtment for the ailments of skin, namely, 
cuts, i and boils, The said ointment is sold now in small tins at six annas 
a tin under the label and word ‘Cibol’. The said preparation has been placed 
on the market ever since 1941 since when the-sales have grown and it is not 
denied that the total sales thereof until a year ago totalled to Rs. 31 lakhs, they 
having spent between 1941 and now Rs. 4,94,000 odd on advertisementa. It is 
also not controverted that principal part of the sales is effected in Southern 
India. The petitioners applied to the Registrar of Trade Marks on December 
22, 1943, for the registration of this word ‘Cibol’ along with its transliteration 
in Tamil and other vernacular languages. 

Respondent No. 1 are a very big pharmaceutical firm carrying on business 
at Basle, in Switzerland, and are manufacturera of repute of different prepa- 
rations and drugs and have registered their mark under the words ‘Ciba’, 
‘Ciba (monogram)’, ‘Cibazol’, ‘Cibalgin’ and ‘Cibalbumin’ being a series of 
trade marks registered by them amongst others. They have been carrying on 
business for the last 40 years and they objected to the registration of the trade 
mark proposed by the petitioners. ` 

Although the application made by the petitioners on December 22, 1948, was 
made under a. 15 of the Trade Marks Act, the Registrar served a notice on the 
respondents and the respondente by correspondences objected to the petitioners’ 
trade mark being registered, but they did not appear and oppose the application. 

In the circumstances, at a belated hour they applied for an adjournment 
although ample opportunity had been given to them to file their opposition 
under s, 15. In those circumstances, the Registrar having applied his mind to 
the petitioners’ application before him saw no objection to the same under s. 8 
or s. 10 of the Trade Marks Act and ordered registration which was done. At 
the same time he intimated in clear terms to the respondents that he was refus- 
ing adjournment, but it was open to the respondents, if they so demred, to apply 
for rectification of the Register under s. 46 of the Trade Marks Act, and an 
application was subsequently made under s. 46 and as a result of the inquiry 
held by the Registrar, the Registrar came to the conclusion that the trade mark 
‘¢Cibol’’ was a fraudulent and a dishonest attempt on the part of the petitioners 
to imitate the trade mark of the respondents Ciba Ltd. and ordered rectification 
by striking out the registration already effected in favour of the petitioners, 
and against that order this petition is presented for quashing that order. 

For the purpose of understanding the position it is necessary to set out the 
events that took place in chronological order. The petitioners put their oint- 
ment on the market under the trade mark ‘‘Cibol’’ in October 1941 and on 
July 2, 1942, the respondents presented an application for registration of 
‘‘Cibalbumin’’, ‘‘Cibalgin’, ‘‘Oiba’’ (word), and ‘‘Ciba’’ (monogram). On 
August 10, 1942, they further applied for registration of Coagulin ‘‘Ciba’’ and 
Elbon ‘‘Ciba’’. On November 22, 1948, the petitioners applied for registration 
of a label which was a red label contaming two rectangular sections across the 
two rectangles bemg written ‘‘for ring-worm’’ and on top of that in fairly bold 
letters ‘‘Cibol’’. It is important to note that in its proper sequence for the 
first time the respondents applied for registration of their omtment called 
‘*Cibazol’’ on July 22, 1944, three years after the petitioners had put on the 
market their ointment under the label with the word ‘Cibol’ thereon. On Octo- 
ber 81, 1945. the respondents’ trade mark agents wrote to the petitioners alleg- 
ing that ‘‘Cibol’’ conflicted with respondents No. 1’s mark ‘‘Cibazol’’ and 
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demanding stoppage of the use of the word ‘‘Cibol’’ and in December 1945 
they threatened to oppose the application of the petitioners which was pending 
disposal and said that they would oppose the registration of this mark with 
the Registrar of Trade Marks. This position was denied by the petitioners who 
said that they were entitled to use this label together with the word. ‘‘Cibol’’. 

Now, in accordance with the usual practice, on March 28, 1946, the Registrar 
passed orders that the petitioners’ application No. 90423 for the registration of 
their label with the word ‘‘Cibol’’ should be advertised before acceptance and 
that was done in November 1947 in the Trade Marks Journal. They also put 
on the Registrar’s file two other applications, namely, Nos. 105450 and 105451 
in connection with the same mark as regards the colour of the label and answer- 
ed the Registrar’s query as to why the three applications were put on the file. 


Now, it is to be remembered that although the respondents’ threatened. 
to oppose the registration of the petitioners’ mark as far back as 1945, time ; 


for opposition expired in March 1948 in connection with application No. 90423. 
On March 28, 1948, the Registrar addressed a letter to the petitioners’ advocate 
suggesting that application No. 90423 should be confined to the word ‘‘Cibol’’, 
and by their reply of March 27, 1948, the petitioners’ advocate agreed with the 
Registrar that they would limit their application No, 90428 and confined to the 
word ‘‘Cibol’’, On April 15, 1948, respondents No. 1’s trade marks agents in 
Calcutta wrote to the Registrar that they would oppose the applications 
Nos. 90423 and 105450 which were then pending, and the istrar intimated to 
the petitioners that the application No. 105450 was being treated by him as 
an application for label without restriction of colours and the application 
No. 105451 should therefore be withdrawn and that he was treating the appli- 
cation No. 90428 as an application for the registration of the word **Cibol’’ 
only. Thereupon this application No. 90428 was duly advertised in the Trade 
Marks Journal and the amendment of No. 90423 was also advertised on January 
1, 1949. 

As the time for opposition expired, the respondents’ agents asked for exten- 
sion of time, but on July 7, 1949, the Registrar refused to grant extension of 
time. A further application was made by respondents No. 1’s trade marks 
agents for extension of time for opposing the amended application No. 90423, 
but on January 28, 1950, the Registrar wrote to respondents No. 1 refusing 
to extend time, but intimated to them that if they were so advised, if there was 
any registration, they could then proceed for rectification under s. 46 of the 
Trade Marks Act, and the petitioners’ application was duly granted and their 
mark was istered. 

On March 16, 1950, respondents Nos. 1 made an application No. 42 for recti- 
fication of the Register relating to trade mark No. 90428 and proceedings there- 
upon took place for rectification of the record by removing the trade mark 
which had already been registered. 

It must be remembered that under s. 23 registration is made prima facie 
evidence of validity of the trade mark and under s. 24 it is laid down that in 
all legal proceedings relating to a registered trade mark the original registra- 
tion of the trade mark shall, after the expiration of seven years from the date 
of such original application for registration, be taken to be valid in all 
unless such registration was obtained by fraud or unless the trade mark offends 
against the provisions of s. 8° and as the applicatiom was made originally to the 
Registrar and filed in his office on D 22, 1948, by Decamber 22, 1950, 
the registration would have become conclusive as the order of registration dates 
back to the application made. Jn these circumstances respondents No. 1 made 
this application for rectification a few months before the petitioners’ registra- 
tion would have become conclusive and unassailable. 

Tt is not denied and the record fully bears it out that respondents No. 1 were 
aware of the original application filed, they filed their opposition, but did not 
prosecute it and only came before the Registrar for an order against the peti- 
tioners under s. 46, years after they were aware of the existence of the appli- 
cation. 
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In the forefront of this narration I must set out that in the pleadings that 
were filed before the Registrar in the form of affidavits challenging the registra- 
tion on behalf of respondents No. 1 no case whatever of any fraud in any form 
was made out and the parties did not proceed to a hearing on that footing at 
all. What was argued and what was alleged before the Registrar was that if 
the word ‘‘Cibol’’ ‘were allowed to remain on the Register as registered by him, 
it was likely to lead to confusion between the products placed on the market by 
respondents No. 1 and the products as sold under the word ‘‘Cibol’’ by the 
petitioners ever since 1941. It cannot be gainsaid that a case of fraud has been 
made out by the Registrar in his judgment, which I shall have to refer to in 
detail, which was not the case on behalf of respondents No. 1 before him. I 
may further observe that the petitioners produced before the Registrar a large 
volume of evidence in the form of innumerable affidavits from dealers of consi- 
derable standing who deposed that they were dealing not only in the petitioners’ 
' aea but also in the goods manufactured by respondents No. 1, Ciba Ltd., and 

t they had not come across a single instance of confusion. It is not denied 
that respondents No. 1 have not been able to cite a single instance of confusion 
and have not been able to produce a single affidavit either from a dealer or a 
consumer that there has been in fact confusion of these two sets of goods. It is 
also apparent from the record that although this volume of positive evidence 
was placed before the Registrar, no evidence was led in rebuttal, and although 
one of the directors of the petitioners, namely, one Ramalingam Pillai, gave 

evidence, he was not cross-examined either as regards confusion or as regards 
_ any fraud on the part of the petitioners. It is also on record that the Trade 
Marks Journal, which is-an official publication, had advertised originally the 
label under No. 90423 and thereafter also advertised in due course the applica- 
tion for the amended label, namely, registration of the word **Cibol’’, and it 
cannot be seriously said by respondents No. 1 that they were not at all material 
times aware of the registration proceedings which were pending and though in 
one part of their affidavit they say that the latter advertisement as regards the 
word ‘‘Cibol’’ being a small one escaped them and that it was an oversight on 
their part not to observe it in the Trade Marks Journal. 


Before going into the details, I may again observe that the fact that ‘Cibol”” 
was put on the market in October 1941 is supported by 29 affidavits and not 
one of them has been contradicted. It is also affrmed on 21 affidavits 
that ‘‘Cibarol’’ ointment came on the market for the first time nearly four 
years thereafter, namely, in 1945. It is also to be noted that most of Ciba pro- 
ducts are sold under doctors’ preacriptions, although I may state at once that 
the ointment ‘‘Cibazol’’ does not come under Schedule ‘‘H’’ to the Drugs Act 
and therefore can be sold without a doctor’s prescription. There are over 40 
affidavits indicating dissimilarity between ‘‘Cibol’’ and ‘‘Oibasol”’ products, 
and as I have indicated above, there are 16 affidavits deposing to the absence 
of confusion or deception between ‘‘Cibol’’ and ‘‘Cibazol’’, It is also not chal- 
lenged as far as the record goes, that the reputation of ‘‘Cibol’”’ in that part of 
India and with the public is very wide as deposed to in the numerous affidavits, 
and the advertisements inserted cost the petitioners Rs. 5 lakhs over this period. 
There are several affidavits showing that in Southern India the product ‘‘Cibol?’ 
is associated by the consumers with the South Indian Manufacturing Company, 
and there are 48 affidavits af retailers selling both*‘‘Cibol’’ and Ciba producta 
to the effect that there has been no confusion despite the similarity if any bet- 
ween the two words. Several medical practitioners haye also deposed to the 
same. 

Having made these observations I shall go into the details of the petition 
before me and the answer made thereto by respondents No. 1. I may, however, 
point out that itis obvious that where a registration already made is to be reopen- 
ed under s. 46, namely, rectification, the onug would be on the applicants who 
apply for revocation of registration and the burden would be on them to 
satisfy the Registrar or the appropriate tribunal that there has been either an 
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illegal or irregular or improper registration of a particular trade mark they 
object to, although there are observations in trade mark cases that evidence in 
rebuttal may not become necessary in particular and peculiar circumstances 
of any particular case. . 

Under s. 70 evidence before the Registrar is to be by affidavits, although, if 
necessary, the Registrar may take oral’evidence in lieu of or in addition to such 
evidence recorded by affidavits, and im this case oral evidence of a director of 
the petitioner company, namely, Ramlingam Pillai, was recorded, and I. shall 
have reason to refer to that evidence hereafter. 

Respondents No, 1 filed a statement of their case and a declaration by the 
Deputy Manager was also filed. In para. 5 of the respondents’ affidavit it is 
alleged that the trade mark ‘‘Cibol’’ should be removed from the Register 
as it resembles both in sound and im appearance the word ‘'Ciba’’ which is 
associated with respondent No. 1 company, and that ‘‘purchasers will auto- 
matically be misled into thinking that the said goods are other products like 
‘Cibazol’, ‘Cibalbumin’, ‘Cibalgin’, etc. emanating from my company”. 
It is also alleged that the petitioners are trading upon the reputation of Ciba. 
In para. 7 it is stated that if ‘‘Ciba’’, ‘‘Cibol’’, ‘‘Cibalbumin’’, ‘‘Cibalgin’’ 
and ‘‘Cibasol’’ are pronounced, and the first syllable is the syllable on which 
in English normally emphasis is laid, there is a danger of the two being con- 
fused for each other and, therefore, phonetically and visually, if these words 
are placed in juxta-position, a clear case has been made out that there would 
be confusion. An vit in reply which forms part of the pleadings was filed 
on behalf of the petitioner company wherein it is stated that ‘‘Cibol’’ is very 
cheap and popular for cuts, itches, and boils, ring-worms and minor skin 
diseases ; that there is not only disparity in prices, but there is a clear cleavage 
in the class of purchasers, the petitioners’ goods being consumed amongst the 
lower middle classes and working classes. It is alleged that there is no ques- 
tion of any confusion being created, because there has been none ever since 
1941 up to date and that the respondents No. 1 have not been able to produce 
a single instance of any confusion in the market and that this is an attempt to 
drive out of the market an indigenous product without making out that it 
has affected the sales or the reputation of respondents No. 1. As regards the 
application for rectification it is pleaded that respondents No. 1 have acquiesced 
in the petitioners’ use of the mark ‘Cibol’ for a long period of time and are 
not, therefore, entitled to that relief apart from merits. 

I may cursorily refer to some of the affidavits as mere specimens of what is 
contained in these numerous affidavits. Dalavai Ramaswamy Mudaliar, a dealer 
in pharmaceutical preparations, deposes that he has been selling the brand of 
Sulphathiozole, viz., Cibazol, ever since 1945 and is also dealing in ‘‘Cibol’’, 
and owing to dissimilarity between ‘‘Cibol’’ and Ciba Pharma’s products his 
customers do not get deluded m any way when they go to purchase one by buy- 
ing the other. D. V. Srinivasan, who has been dealing in medicines for twenty 
years, said that he is a stockist of ‘‘Cibol’’ from 1942 which is a fast seller and 
he also stocks the products of Ciba Pharma Ltd., namely, ‘‘Cibaxol’’, ‘‘Cibal- 
gin,” ete., but he has never found his customers either confusing or mistaking 
‘Cibol’’ with ‘‘Cibazol’’, or any other Ciba Pharma products. One Subra- 
maniam, who has experience of 12 years of retail sales, stocks both petitioners’ 
and respondents No. 1’s goods, but he has never fodnd any cause for confusion 
among his customers in differentiating between ‘‘Cibol’’ and any other pro- 
ducts of Ciba, and as he put it, ‘‘in view of the vast difference in the formulae, 
medical therapy, mode of packings and finally prices’. . Similar is the deposi- 
tion by the affidavit of A. P. Kesavan and also of Tirupathi Raja and Nataraja 
Pillai. R. V. Raghavan says that his customers have had absolutely no diff- 

_culty in differentiating between the two products, because according to him, the 
mode of packing is entirely different and that ‘‘Cibol’’ is sold in small round 
ting (see exh. A) with a particular background and the other ‘‘Cibarol’’ oint- 
ment is offered to the public in collapsible tubes packed in yellow coloured rec- 


554 ' THE BOMBAY LAW REPORTER. {vou. LIX. 


tangular cardboard boxes. These are only a few of the numerous affidavits and 
I only took them up as spedmen of what the evidence on behalf of the petitioners 
has been viz. very positive evidence. 

Now, under s. 10, the Registrar has to decide whether a particular mark at- 
tempted to be registered or already registered is likely to cause confusion. That 
would have been a question which if decided in 1948 would have been decided 
on weighing the evidence of user which would be negligible and the Registrar 
would have had to decide the question whether there would be or there would 
not be confusion in the future and that he would decide by looking at the two 
marks and coming to his own judgment as to whether the one was likely to be 
mistaken for the other by visual examination as well as examination from the 
phonetic point of view. That always is the case when two marks which are 
about to be put on the market or which are of a limited user are placed before 
. him in competition with one another. But that is not the case here. There has 
“been user of this word ‘‘Cibal’’ apart from a label by the petitioners 
ever since 1941. As the record shows their sales have grown considerably from 
year to year until the volume of goods put on the market has become enormous, 
so that by the time the rectification proceedings came to be heard in 1950, their 
total sales came to about Rs. 40 and no instances of confusion or decep- 
tion were produced before him. I have no doubt in my mind that respond- 
ents No. 1 must have made enquiries through their agents throughout the 
length and breadth of India to find out some instances of confusion, but they 
have not been able to do so and the positive evidence which is documentary 
on this point remains unchallenged. It was argued by Mr. Bhabha, as indi- 
cated in some of the Patent Cases, that in English language emphasis is Jaid on 
the first syllable and therefore ‘’Cibol’’ and ‘‘Ciba’’ products would tend to 
be confused. Mr. Bhabha forgets, as argued by Mr. Shah, that although in 
England and in English language emphasis is laid on the first syllable, it is 
common knowledge that in Southern India emphasis is laid on the last syl- 
lable. In weighing this one must not forget that it cannot conceivably be ar- 
gued on behalf of the respondents that the coining of the word ‘‘Cibol’’, 
had anything to do with its derivation from the word ‘‘Cibazol’’, because 
‘‘Cibol’’ was placed on the market as far back as 1941 and admittedly ‘‘Ciba- 
zol’, was for the first time placed on the market in 1945. In the matter of 
applications by Pan Press Publications Ld. for Rectification of the Regtster,' 
it was observed as follows (p. 195) :— 

“The validity of the mark was attacked on substantially one point anly, that the 
registration was made without sufficient cause and wrongly remains on the Register... 
The validity of objections under s. 10 or s. 11 (of the English Act depends on a con- 
clusion of fact, viz, had the mark such an association with the Appellants’ goods that 
use by the Respondents would be calculated to decetve. The onus of establishing this 
is clearly on the Appellants... Have the Appellants established that at that date ‘Pan’ 
was so associated with them that use by the Respondents in a fair and normal manner 
for goods would be calculated to deceive or cause ‘confusion?... The evidence from 
the trade or public does not show any association of the mark with the Appellants at 
the material date.... The Appellants sought to introduce evidence of confusion after 
the critical date; that can only be done in cases where, at the critical data, the Opponent’s 
mark has earned a reputation, In which case the Court can assume that what happened 
later would also have happened at the critical date.” ° 

The test in these circumstances as regards the offending word or mark is the 
test laid down by Lord Parker in In the matter of an Application by the Piano- 
tist Company, Ld. for the Registration of a Trade Mark? as follows (p. 777): 

“ .You must take the two words. You must judge of them, both by their look and 
by their sound. You must consider the goods to which they are to be applied. You 
must consider the nature and kind of customer who would be likely to buy those goods. 
In fact you must consider all the surrounding gircumstances; and you must further 
consider what is likely to happen if each of those trade marks is used in a normal 
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way as a trade mark for the goods of the respective owners of the marks. If, consi- 
dering all those circumstances, you come to the conclusion that there will be a confu- 
sion—that is to say, not necessarily that one man will be injured and the other will 
gain illicit benefit, but that there will be a confusion in the mind of the public which 
will lead to confusion in the goods—then you may refuse the registration, or rather 
you must refuse the registration in that case.” 

In these particular circumstances in the light of the positive evidence as far 
as this question is concerned subject to what Mr. Bhabha said, which I shall 
refer to hereafter, I can see reason why in these circumstances rectification 
should be allowed on the merits. Another objection is taken and that is on the 
ground of what is termed as a ‘‘series objection’’ and that has been relied upon 
by the Registrar in his judgment itself by quoting certam observations from 
Kerly on Trade Marks, 7th edition, at page 624. Now it must be remembered 
that a series of marks are only registered so that when the assignment of the, 
mark comes to be made all the series should be assigned and not an individual 
mark of the same series which would lead to confusion as regards the proprie- 
tors. The series objection, as is rightly contended on behalf of the petitioners, 
comes in in cases where the matter is before the Registrar for registration and 
decided upon, 80 to say, & speculation. It is not a matter which is to be taken 
into consideration on an application for rectification, because in that event 
evidence should be led. ‘That is as regards the proved user of the several 
marks, As observed In the matter of an Application by Beck, Koller and 
Company (England) Limited for the Registration of a Trade Mark! where 
there were numerous preparations starting with the word ‘‘Plio’’, namely, 
‘“‘Pliobond?’, ‘‘Pliowax?’, ‘‘Pliolite’’, ‘‘Pliofilm”’, ete., the learned Judge sald 
(p. 82): 

“uI am disposed to agree with Mr. Burrell’s submission that the ‘series’ objections 
is primarily founded upon user, because the inference which the Registrer is asked 
to draw is that traders and the public have gained such a knowledge of the common 
eloment or characteristic of the ‘series’ that when they meet another mark having 
the game characteristic they will immediately associate the latter mark with the ‘serles’ 
of marks with which they are already familiar”, 
and further (p. 83): 

“But when the same question comes before the Registrar in opposition proceed- 
ings, it appears to me that he is no longer in a posttion to make any presumption as 
regards the surrounding circumstances, but that before he can draw the suggested 
inference based upon the use of other marks either in the applicant's or the oppo- 
nent’s favour, any such user must be established by evidence”. 

Further it was observed in that case (p. 83) : 

“My conclusion from the above reasoning is that where an opponent bases his 
opposition upon a ‘series’ of marks the Registrar, in coming to a decision under the pro- 
visions of sec. 12 of the Act, should compare the opponent’s marks individually with the 
applicant’s mark, but that in making each comparison he should have due regard to any 
user which elther the opponent may establish of other marks of the ‘series’, or the 
applicant may establish of other marks having the same common element or character- 
istic used elther by himself or by third persons.” 

In these circumstances, I do not see how in the absence of evidence to the 
contrary and positive evidence of no confusion being led, the Registrar could 
possibly come to a conclusion based on the principle as regards registration of 
‘series’’, the Registrar having held an inquiry, although ez parte, and after 
the objection on the fil8 before him he duly registered the mark, In these cir- 
cumstances, in my opinion, the Registrar should have called for weighty evi- 
dence to displace the evidence adduced by the petitioners before he could order 
a rectification that was asked for. 

Now I come to the answer made by Mr. Bhabha and according to his conten- 
tion that absence of evidence ofeconfusion is not conclusive. In certain cir- 
cumstances I can conceive of a case where without any evidence of confusion 
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being led the Registrar may after looking at the marks and looking at other 
surrounding circumstances come to the conclusion that there should be rectifi- 
cation despite the fact that no evidence of confusion is led. Mr. Bhabha re- 
hed upon a decision in Klectroluz Ld. v. Electric Ld.2 A passage from the 
Judgment of the lower Court is as follows (p. 30) : 

“...The plaintiffs have satisfied me that, by reason of the similarity in appearance 
and sound of the marks ‘Electrux’ and ‘Electrix’, their use in a normal fashion upon or 
in relation to vacuum cleaners and like domestic machinery would be likely to lead to 
confusion and deception of the persons who would be potential customers for them. I 
must therefore hold that the admitted use of the mark ‘Electrix’ by the defendants 
constitutes an infringement of the plaintiffs’ trade mark.” 

And the learned Judge, Sir Raymond Evershed, Master of the Rolls, proceeded 
to observe, after examining the record of evidence as follows (p. 81): 

“I will therefore, notwithstanding that Incident, assume in the defendants’ favour 
that there is really no evidence at all of confusion... The question of infringement, the 
question whether one mark is likely to cause confusion with another, is a matter upon 
which the Judge must make up his mind and which he, and he alone, must decide. 
He cannot, as it is said, abdicate the decision in that matter to witnesses before him. 
On the other hand, equally it is true that he must be guided in all these matters by 
the evidence before him and where the evidence is that there has been no confusion, 
thet is...a material matter which the Judge must take into account in deciding for 
himself, aye or no, whether the one mark is likely to lead to confusion with the 
other.” 

As I stated before, in the peculiar facts and circumstances of a particular case 
the fact that there was no evidence of confusion need not disqualify a party 
from maintaining that he is entitled to rectification if the examination of the 
position by the Judge taken in conjunction with the surrounding circumstances 
leads him to the conclusion that there will be confusion in the minds of con- 
sumers and/or buyers, and if that conclusion can be arrived at independently 
of evidence, absence of evidence of confusion need not be taken into account. 
In my opinion, that is certainly not the position before me, because both as 
regards the visual examination and the phonetic examination I am of the opi- 
nion that there is no likelihood of any confusion, but if there were any likeli- 
hood, that may have been a question to be weighed at the time when the oppo- 
sition proceedings were pending at a time when the user had not become widely 
established, but where the user has been so widely established and undisputedly 
so, it would be wrong to say that in the light of the positive evidence of lack of 
confusion there should not have been some evidence in rebuttal of that. 
Before coming to certain points made by Mr. Bhabha, I should like to dispose 
of one main hurdle raised in the way of the petitioners and that is the finding 
of the Registrar to the effect that the petitioners are guilty of fraud. I may again 
say, at the risk of repetition, that there is no allegation of fraud in the plead- 
ings before the Registrar and I have deliberately scrutinised the pleadings very 
closely from this point of view. It may be that in all these proceedings the 
objectors always use the phrase in their affidavit that the other parties are 
dishonestly using the mark or attempting to register the mark dishonestly. But 
where a charge of fraud is to be established, it should be pleaded. Apart from 
pleading, it may be so on the face of the record thet the Court may take notice 
of it in some very glaring ifistances. Here, the complaint of the petitioners is 
to my mind well-founded that the Registrar has made out a case for respondents 
No. 1 which was nowhere made by respondents No. 1 themselves and fraud is 
attempted to be spelt out in the following manner. It is alleged that the origi- 
nal application No. 90428 was for a label with red face, two rectangles and on 
top in English “‘Oibol’’. There were two other applications made, namely, 
Nos. 105450 and 105451, in connection with the same label as regards colour. 
That they abandoned application No. 105451 and the petitioners at the hearing 
through their counsel Mr. Rege withdrew the application No. 105450 and 
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amended application No. 90423 in such a way as to strike out the whole label 
and only to leave behind the word ‘‘Cibol’’. The effect of that amendment was 
to bring the mark nearer to ‘‘Ciba’’ than ever before; that they were using 
this label upto the year 1948 and it is for the first time in 1948 that they put 
up their preparation in round tins with the word ‘‘Cibol’’ on top (see exh. A), 
and it is alleged that the Registrar rightly took it mto consideration and into 
account the subsequent fraudulent user in this manner. The question, there- 
fore, is, where and at what time did the fraudulent intent creep m. The word 
‘‘Cibol’’ was used on the label ever since 1941. The first application No. 90423 
was made on December 22, 1943, and the other two applications, namely, 
Nos. 105450 and 105451, were made on February 2, 1945. A notice was issued 
on October 29, 1945, by DePenning and DePenning, respondents No. 1’s agents, 
objecting to the advertisement of a pharmaceutical preparation under the name 
of ‘‘Cibol’’, and a letter is written by the petitioners that the three a plications 
were as follows:—No. 90423 for the registration of the name ‘‘Cibol’’, No. 
105450 for registration of the label (designed) and No, 106451 for registration 
of the red colour and as such referred to in separate particulars in respect of 
the same goods and applied for registration ander s. 11, namely ‘‘series’’. To 
that the Registre replied on March 23 that the petitioners should agree to 
restrict the application to the word ‘‘Cibol’’ and that the other marks should 
be registered as associated marks, and the Registrar actually on March 23, 
1948, intimates to the respondents’ agenta, DePenning and DePenning, that 
the petitioners have applied for registration of marks ‘‘consisting of the word 
‘Cibol’ and the word ‘Cibol’ in English and in Tamil on label respectively in 
respect of ointment in clause 5.’’ On March 27, the petitioners replied to 
the Registrar that his suggestion was being agreed to as follows:—“‘I am 
instructed by my clienta to state that they agree to restrict the above appli- 
cation to the word ‘Cibol’ and they also agree that the marks submitted with 
the main application shall be treated as associated marks.’’ In these circum- 
stances, it is obvious that these applications were already pending before the 
notice or before the Registrar’s letter. ‘‘Cibazol’’ was registered on July 27, 
1944, and on October 29, 1945, the first complaint was made. The reasons for 
preferring the three applications were amply set out before the Registrar. 
The Registrar’s suggestions for a correct registration were duly accepted by 
the petitioners, namely they agreed to the conditions imposed. In these par- 
ticular circumstances to construe their conduct as fraudulent merely because 
in carrying out the suggestions of the Registrar the mark has come nearer to 
the respondents’ mark ‘‘Ciba’’, is no fault in any sense of the petitioners and 
it was never motivated by anything on the part of the petitioners. In fact 
on April 15, 1948, DePenning and DePenning wrote on behalf of the res- 
pondents that they would object to the applications Nos. 90423 and 105450 
filed in the name of the South India Manufacturing Co., Ltd., for registration 
of the word ‘‘Cibol’’. That objection was not carried out and the suggestion 
made by the Registrar was accepted and the registration allowed. 

I again repeat that no case of fraud was made out upto the date of the hear- 
ing and only the Registrar makes out a case not set out in the pleadings or 
on the record before him. I have scrutinised the evidence deposed to by 
Ramalingam Pillai. In croas-examination he said, ‘ʻI am using the mark only 
in the form shown in Hx. A (the red tin). I have gbandoned the other labels.’’ 
This was in cross-examination. In cross-examimation no suggestion is made as 
regards the dropping of these applications with the deliberate and fraudulent 
intent to come nearer the mark of the respondents. 

In these circumstances, the case of fraud to my mind cannot bè supported 
by anything on the record before me. 

It was argued by Mr. Bhabha that in his evidence and only in the reply to 
the Registrar and not im the cross-exramination the Director stated, a | thought 
of ‘Cibol’ because ‘C’ stands for éuts, ‘i’ stands for iches, ‘b’ for boils and ‘ol’ 
for oil’’, and therefore this is a deliberate afterthought. That in the original 
label all that indicated was a cure for ring-worms and that was flashed in heavy 
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type across the label and that this device was resorted to in 1948 when exh. A 
was placed on the market, namely, round tins when cuts, itches and boils were 
mentioned for the first time in that sequence to establish why the first three 
letters of ‘‘Cibol’’ were used. I am not prepared to give any weight to this 
argument. 

Mr. Bhabha in these circumstances argued a further point which he emphasized 
to a considerable extent and that is that this mark has remained on the Register, 
it being inserted there erroneously and is there illegally, because there can 
be no registration of the part of.a mark. According to them the main labels 
were dropped and part of the mark, namely, ‘‘Cibol’’, was allowed to stand 
and there can be no registration of a part, because a part is only allowed to 
be registered as a protective measure and not as a proprietary mark or right. 
Mr. Bhabha drew my attention to s. 11 which says that where the proprietor 
of a trade mark claims to be antitled to the exclusive use of any part thereof 
separately, he may apply to register the whole and the part as separate trade 
marks, and he drew my attention to s. 12, subs. (2), namely, where a trade 
mark and any part thereof are, in accordance with the provisions of subs. (1) 
of s. 11, registered as separate trade marks in the name of the same proprietor, 
they shall be deemed to be and shall be registered as, associated trade marks, 
and under s. 44, sub-s. (2), the use of the whole of registered trade mark 
shall for the purposes of this Act be deemed to be also a use of any trade mark 
being a part thereof and registered in accordance with s. 11 in the name of 
the same proprietor. Therefore, according to Mr. Bhabha if the whole is with- 
drawn and if a part of the mark on the Register remains as registered, then 
it is illegally so and must be removed and therefore in any event exh. A (the 
red tin) the user thereof is entirely illegal and that this was an attempt to 
come nearer ‘‘Cibazol’’ which is a repetition of the former allegation. It was 
further argued that the petitioners had been shedding features of their original 
mark so as to approximate to the other mark itself which was also fraudulent 
and illegal. I must say that although I am allowing this argument as a legal 
argument, as this is a point under s. 11, subs. (1), that point was not taken up 
in the pleadings and there is no finding whatever on this question in the 
Judgment of the Registrar. Section 11, subs. (1), must be read with s. 11, 
subs. (2) and applies quite clearly to a multi-featured trade mark and it 
cannot apply to a numeral or a single-featured trade mark, and if there was 
a single-featured trade mark, s. 11 would have no application. In other words, 
if the trade mark is divisible, s. 11 applies, namely, as I held in a certain case 
before me where the manufacturers of Glaxo had registered ‘‘Glaxo’’ as their 
trade mark and had drawn the letter ‘‘G’’ with a certain peculiar feature and 
that distinctive feature ‘‘G’’ was also registered as a trade mark, namely, for 
protective purposes; so that the question is to be resolved by asking whether 
the application No. 90423 ever survived as an independent application for 
registration, the final application which was amended because of the suggestion 
of the Registrar stood as advertised at his suggestion also as an application for 
registration of the word ‘‘Cibol’’ as the trade mark of the petitioners and as 
a separate and independent application for the registration of that mark. 

There is only one other small point that was taken up and that was that Mr. 
Shah had argued that the respondents were not an aggrieved party and, there- 
fore, they were not entitled tp maintain the proceedings for rectification at all, as 
they are not substantially or otherwise affected by the user of the word ‘‘Cibol’’. 
Looking to the arguments advanced I am unable to accept the contention. They 
did appear before the Registrar, and in pursuance of 4 notice served on them 
by the Registrar who felt that their proprietary rights may be affected, asked 
for extension of time and they also opposed and their opposition resulted in 
the withdrawal of the application No. 105451. There is no doubt that they 
were effecting sales in Bombay and in these circumstances, the observations in 
Kerly on Trade Marks at p. 258 apply and I am of the opinion that the respon- 
dents are an aggrieved party for the purpose of being able to maintain the ap- 
plication for rectification. 
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In the circumstances, I have come to the conclusion as follows :—That on the 
visual examination and comparision of the marks and taking into account the 
phonetic effect of the pronounciation of these two words, there is in my opinion 
no likelihood of any confusion. That would have been my view even if the 
application had originally come up at a stage when the user was limited, but 
there is no doubt in my mind after reading the positive evidence of numerous 
witnesses, chemists and doctors that there has been no case of any confusion. 
In my opinion this is not a case where the respondents are entitled to rely on 
the proposition that in this cage they need not bring any positive evidence of 
confusion. I am also of the opinion that respondents No. 1 were at all times 
aware of the pending applications by the petitioners, that they were also aware 
of the advertisements published in the official Trade Marks Journal which is 
entirely meant for parties possessing proprietary rights in trade marks to be 
on their guard and I am also of the opinion that the respondents took no serious 
view of the sales effected by the petitioners for a long number of years and 
after the sales grew in the form of a snow-ball to an enormous turnover, especial- 
ly in Southern India, that the respondents came forward with an application 
for rectification shortly before the petitioners’ right to the trade mark would 
become statutorily conclusive. 

I am also of the view that even if things were otherwise, the effect of refusal 
of registration would be disastrous to the petitioners without any corresponding 
protection or gain to the respondents. I am also of the view that m any event 
even if a better case had been made out by the respondents, even then tho 
petitioners have amply made out a case for concurrent registration and it was 
to prevent this concurrent registration that certain allegations were made of 
dishonest registration. 

In these particular circumstances, I have come to the conclusion that the 

‘strar was in error in relying upon the ‘‘series’’ objection on the part of 
respondents No. 1. I am of the opinion that there is no ground for the finding 
of the Registrar that the proprietors of the word ‘Cibol’ have made a fraudu- 
- Jent use of the mark, or that the placing on the market in 1948 of the tin with 
the word ‘‘Cibol’’ on it was in pursuance of a fraudulent intent, and in the 
absence of evidence of confusion and in the face of positive evidence that 
there was no confusion over a long number of years, I am of the opinion that 
the Registrar was in error when he came to the conclusion that “‘under the 
circumstances, the word ‘Cibol’ cannot be registered by itself, more particu- 
Jarly as it is clear from the conduct of the registered proprietors that it can 
be used in such a way as to create confusion.’? There is no material on the 
record on which this inference, in my opinion, can be drawn and the conduct 
of the proprietors is clear, because they only altered the applications in pursu- 
ance of the directions given from time to time by the Registrar himself, and if 
in doing so the mark came nearer to the mark of the respondenta, that was in 
compliance with requisitions and not with any intention to defraud. I do 
not agree with the Registrar when he further states that there is erroneous 
registration and that the registration is unfair to Ciba Ltd, nor can I see 
how the Registrar could possibly have come to the conclusion that the respon- 
dents had fully discharged the onus on them to prove that ‘‘Cibol’’ is likely 
to cause confusion or deception and that it is likely to be taken as one of the 
marks of Ciba Ltd. ° si 

In these circumstances, I am of the view that the order of the Registrar is 
wrong for reasons give. by me in detail above and that the order should be 
get aside. . 

Pee Curam. The order, therefore, will be in terms of prayer (a) that the 
order dated March 26, 1954, of the Registrar of Trade Marks allowing the 
application of respondents No. 1 be set aside. There will be a further order 
io be served on the Registrar to restore the said mark ‘‘Cibol’’ in the Register 
of Trade Marks and that the Register be accordingly amended. Respondents 
No. 1 will pay the costs of the hearing of the petition as on a long cause scale 
and will repay Re. 66 costs of the lower Court awarded to them against the 
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petitioners. The Taxing Master will be at liberty at his discretion to allow any 
sum for instructions item he may deem fit above Rs. 2,000. : 


The appellants appealed. ' 


K. H. Bhabha, for the appellants, 
S. B. Shah, for the respondents. 


CHacsua C.J, This is a trade mark appeal and it came to be filled wnder 
the following circumstances. ‘The appellants, who are a Swiss company, ap- > 
pled to the Registrar of Trade Marks on July 2, 1942, for ee of . 
their trade marks ‘‘Ciba’’, ‘‘Ciba’’ (monogram), ‘‘Cibalgin’’, ‘‘Gibazol’’ and 
‘“‘Cibalbumin’’. These marks are used in connection with pharmaceutical 
preparations. The mark ‘‘Ciba’’ was registered on August 24, 1946, the mark 
‘Ciba’’ (monogram) was registered on October 27, 1944, the mark ‘‘Cibalgin”’ 
was registered on March 16, 1944, the mark ‘‘Cibazol’’ was registered on July 
27, 1944, and the mark ‘‘Cibalbnmin”’ was registered on March 16, 1944. On 
December 22, 1943, an application was made by the respondents for registration 
of a label which contained the word ‘‘Cibol’’. This application was No. 90423. 
On February 2, 1943, they made two other applications Nos. 105450 and 105451 
for registration of design and colour of the same name. The Cibol label was 
advertised on November 1, 1947. This trade mark was amended so as to be 
only the word ‘‘Cibol’’ and the amended trade mark was advertised on January 
1, 1949. On November 8, 1949, ‘‘Oibol’’ was registered by the Registrar of 
Trade Marks. On March 16, 1950, the appellants applied for rectification of 
the registration. On March 26, 1964, the Registrar ordered the rectification 
by removal of the respondents’ trade mark. An appeal was preferred by tho 
respondents to Mr. Justice Coyajee and Mr. Justice Coyajee reversed the deci- 
sion of the Registrar, and the appellants have come in appeal. 

The application of the appellants is under s, 46 of the Trade Marks Act, 1940, 
and subs, (1) of that section provides: 

T “On application in the prescribed manner by any person aggrieved to a High Court 
or to the Registrar, the tribunal may make such order as tt may think fit for cancelling 
or varying the registration of a trade mark on the ground of any contravention of, 
or failure to observe a condition entered on the register in relation thereto.” 

And sub=. (2) provides: . 

“Any person aggrieved by the absence or omission from the register of any entry, 
or by any entry made in the register without sufficient cause, or by any entry wrong- 
ly remaining on the , or by any error or defect in any entry in the fegister, 


The contention of the appellants is that the entry was made by the Registrar in 
favour of the respondents in contravention of s. 10(1) of the Act and, therefore, 
the entry should be removed from the register. Section 10 (1) provides: 
“Save as provided in sub-section (2), no trade mark shall be registered in respect 
af any goods or description of goods which is identical with a trade mark belonging to 
a different proprietor and already on the register in respect of the same goods or des- 
cription of goods, or which so nearly resembles such trade mark as to be likely to 
deceive or cause confusion.” * . : - 
Broadly, the case of the appellants is that the trade mark ‘‘Cibol’’ so clogely 
resembles their trade mark ‘‘Ciba’’ and that their trafe mark ‘‘Ciba’’ was al- 
ready on the register on August 24, 1946, and therefore, the trade mark of the 
respondents should not have been registered on November 8, 1949. The ap- 
pellants had also sought to bring their case under s. 8, but as we were satisfied 
that the case clearly fell within- the ambit of s. 10(1), we did not permit Mr. 
Bhabha to elaborate his arguments with regasd to his clients’ case under g..8. 
Now, in considering both s. 46 and s. 10,-it has got to be remembered that the 
primary duty of the Court is towards the public and the maintenance of the 
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purity of the register. When a case is sought to be made out that a particular 
trade mark is likely t6 deceive or cause confusion, the contest is not so much 
between the parties to the litigation as it is a contet between the party defend- 
ing his right to a particular trade mark and the public, and the duty of the Court 
must always be to protect the public irrespective of what hardship or incon- 
‘Venience it may cause to a particular party whose trade mark is likely to 
‘deceive or cause confusion. The object of maintaining a trade mark register 
is ‘that the public should know whose goods they are buying and with whom 
` particular goods are associated. It’ is, therefore, essential that the register 
should not contam trade marks which are identical or which so closely resem- 
ble each other that an unwary purchaser may be likely to be deceived by think- 
ing that he is buying the goods of a particular person or a particular firm or 
a particular industry, whereas he is buying the goods of another person or 
firm or industry. 

Now, there is no doubt on the record that the word ‘‘Ciba’’ forms the domi- 
‘nant part of the name of the appellants and their subsidiary companies. It 
has been registered in every civilised country.in the world and has been widely 
used during the past 40 years and more. It seems also to be fairly well- 
established that the word ‘‘Ciba’’ has come to mean throughout the world 
the product of the appellants. If that is so, then if the word ‘‘Cibol’’ which 
has been used by the respondents for their pharmaceutical preparations re- 
sembles the word ‘‘Ciba’”’ and if ‘‘Ciba’’ was already registered, then it seems 
to be clear that the subsequent registration of the word ‘‘Cibol’’ does not 
seem to be justified in law. Now, the word ‘‘Cibol’’ was used on one special 
preparation of the respondents which was an ointment which was originally 
advertised a8 a ringworm ointment, and the question that we have to consider 
is whether a member of the public buying this ringworm ointment carrying 
the name Cibol was likely to be deceived into believing that he was buying the 
product of the appellants. Therefore, really, on this aspect of the case the 
issue that we have to decide is a very narrow one. We have ourselves to 
consider whether there is any resemblance between the word Ciba and the 
‘word CiboL 

Now, the resemblance between the two words may be visual or phonetic and, 
in our opinion, in this particular case there is both a visual and a phonetic 
vesemblance. The first syllable of Ciba and Cibol is identical, and with regard 
to sound or pronunciation, if the last syllable of Cibol is slurred over or not 
properly pronounced, there is a marked and close resemblance between the 
pronunciation of these two words. The learned Judge has taken the view 
that in the South of India—and the respondents happen to be merchants carry- 
ing on business in the South—the second syllable of a word is more emphasised 
or stressed than the first, unlike the ordinary English pronunciation. With 
respect to the learned Judge, it is difficult to understand how the learned Judge 
came to that conclusion, when the respondents themselves admit that what is 
of importance is not the second syllable but the first syllable. In their affidavit 
made on these proceedings in para. 7 they say: 

“Phonetically, the distinction is very great and tt does not He in the alight accen- 
tuation of the terminal part of the words, as alleged. The reel and important point 
about the two sets of names is the difference in the pronupciation of the first syllable.” 
Therefore, if one has to attach greater importance to the first syllable rather 
than the second, then the resemblance, both visual and phonetical, between Ciba 
and Cibol becomes marké&d and pronounced. 

Now, as has been said in trade mark cases and especially when the Court has 
to compare two different words, the matter in the ultimate analysis must depend 
upon first impression. In Artstoc, Ld. v. Bysta, Ld.,' the House of Lords was 
considering the resemblance between Aristoc and Rysta. At first blush it may 
appear that there is very little resentblance between these two words and yet the 
view taken was that considering the way words are pronounced in English the 


1 (1044) 62 R. P. O. 68, 72. 
L. H—s6, 


e 
562 THE BOMBAY LAW REPORTER. [VoL, LIX., 


one was likely to be mistaken for the other, and Viscount Maugham cites a pas- 
sage of Lord Justice Luxmoore in the Court of Appeal which passage he says 
he completely accepta, and the passage is to the following effect (p. 72): 

“The answer to the question whether the sound of one word resembles too nearly 
the sound of another ao as to bring the former within the limits of sec. 12 of the Trade 
Marks Act, 1988, (which corresponds to section 10), must nearly always depend on first 
impression, for obviously a person who is familiar with both words will neither be de- 
ceived nor confused. It is the person who only knows the one word and has perhaps 
an imperfect recollection of it who is likely to be deceived or confused. Little assist- 
ance, therefore, is to be obtained from a meticulous comparison of the two words, 
letter by letter and syllable by syllable, pronounced with the clarity to be expected 
from a teacher of elocution. The Court must be careful to make allowance for im- 
perfect recollection and the effect of careless pronunciation and speech on the part 
not only of the person seeking to buy under the trade description, but also of the 
shop assistant ministering to that person’s wants. The tendency to slur a word begin- 
ning with ‘a’, is generally speaking, very common, and the similarity between ‘Rysta’ 


of ‘Rysta’ stockings had been supplied with the latter and vice versa.” 

Tn this connection, the explanation given by the respondents for the use of this 
word must be taken into consideration, and, in our opinion, when one looks at 
this explanation it completely puts the respondents out of Court. As already 
pointed’ out, the respondents concede that it is the first syllable of the word 
Cibol which has greater importance and significance, and the reason for their 
saying this is that in the label which they first applied for registration they 
had also used the word in Tamil character and in Devnagri script and what is 
stated is that both in Tamil and in Devnagiri the word used is not ‘‘Cibol’’ but 
‘‘Saibol’? ( dares ). Therefore, on their own showing and on their own ad- 
mission, the word they wanted to register was the word pronounced ‘‘Saibol’’. 
If that was the word they wanted to get registered, there is no reason whatever 
why they should have transliterated that word mto English language by spel- 
ling it as ‘‘Cibol’’. By no stretch of imagination can it be said that the word 
pronounced as ‘‘Saibol’’ ( dats ) can possibly be spelt in English as ‘‘Cibol’’. 
Therefore, it is clear on the conduct of the respondents that the attempt was 
to have a word which approximated to the word associated with the products 
of the appellants. If there had been no such intention, there was no reason 
why the respondents should not have applied for registration of the word ‘‘Sai- 
bol’’ rather than of ‘‘Cibol’’, and Mr. Bhabha has told us that his clients have 
not the slightest objection if the respondents amended the registration and 
registered the word ‘‘Saibol’’ rather than ‘‘Cibol’’. We suggested to Mr. Shah 
appearing for the respondents that he should avail himself of this offer, but 
for reason best known to his clients the offer was rejected, and, therefore, 
we have this clear position before us that the respondents wanting to register 
a word which sounds in Tamil as ‘‘Saibol’’ ( dats ) go to the Registrar and 
get a word registered which spalls differently and which has a close resemblance 
to the trade mark of the appellants. 

On this aspect of the matter it is also perhaps necessary to refer to the evi- 
dence given by a partner gf the respondents before the Registrar. He'was asked 
why out of the tens of thousands of words in the English language he happened 
to hit upon this word ‘‘Cibol’’; his answer was that he thought of ‘‘Cibol’’ 
because ‘‘O’’ stands for cuts, OD? for itches, ‘‘B’’ fot boils and ‘‘OL’’ for oil. 
The respondents must be congratulated on their ingenuity in thinking of this 
explanation. But apart from ingenuity there is no truth whatever in this 
explanation because ‘‘Cibol’’ introduced into the world not a preparation for 
cuts, itches and boils, but a much simpler preparation for rmgworms, and there- 
fore at the time when the application for registration was made the respondents 
were not thinking of curing humanity of cuts, itches and boils, but only‘ of 
Tingworms. This explanation, in our opinion, is patently untrue and dishonest. 
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The learned Judge in coming to the conclusion that he did has attached great 
importance to the evidence given by the respondents of user of their goods. In 
doing so, the learned Judge overlooked the fact that if he was considering a case 
falling under s. 10, the evidence of user was entirely irrelevant. The only test 
that has to be applied when the Court is considering a case falling under s. 10 
is the test of identity or resemblance. Even if the respondents could establish 
a long user and if the appellants could establish no user at all, if there was 
resemblance between the mark of the appellants and the respondents and if 
there was a likelihood of deception and if the appellants were first in the field 
and had their trade mark registered, then the respondents’ trade mark could 
uot be registered. The learned Judge has also taken into consideration the 
fact that although the respondents had proved large sales of their article, the 
appellants had failed to prove any case of actual deception. Here again, with l 
very great respect to the learned Judge, he was in error because the approach 
under s. 10 is not the same as in a passing off action. As the authorities have 
said, it is not for a witness or a large number of witnesses to tell the Court 
whether there is likelihood of deception. The Court cannot abdicate its own 
function which is to decide on looking at the two trade marks and on consider- 
ing them phonetically whether they resemble each other and whether there js 
likelihood of deception. That function cannot be discharged by a person in 
the witness-box. It ig true that the absence of any evidence of deception may 
be a material fact which the Court may take into consideration, but if the 
resemblance between the two marks is clear and obvious, then it is the duty of 
the Court to remove from the regi a mark which is likely to cause deception. 
Mr. Justice Chitty in In re Hil’s Trade Mark’ emphatically stated (p. 117): 

“,..I state my opinion that directly it is apparent that any part of a trade mark 
is calculated to deceive it is the duty of the Court to order it to be removed.” 

Now, let us see how this case on the part of the appellants is sought to be 
met by the respondents. The first rather curious contention put forward by 
Mr. Shah is that under s. 46 only a person aggrieved can apply for rectification, 
and it ig stated that the appellants are not a person aggrieved. It is difficult 
to conceive of a person more aggrieved than the appellants because the appel- 
lants’ case is that the product of the respondents is likely to be sold as the 
product of the appellants, and Kerly on Trade Marks at p. 256 states that the 
phrase ‘‘any person aggrieved’’ has been very liberally construed and that 
the persons who are aggrieved are all persons who are in some way or other 
substantially interested in having the mark removed—where it is a question 
of removal—from the register, or persons who would be substantially damaged 
if the mark remained. This definition clearly brings within its ambit the 
appellants. 

The second contention in which there is much more force is that the appel- 
lants have come to file this application under s. 46 after considerable delay and 
no relief should be granted to them. It is true that the granting of relief under 
s. 46 is a discretionary relief, but it is equally true that the Legislature has not 
laid down any period of limitation for making an application under 
B. 46. Kerly at p. 271 states: 

“The delay of the applicant in coming to the Court to ask for rectification of the 
Register is not of itself any bar to his application, and the marks have been removed 
or varied after being registered for long periods to the knowledge of the applicant...” 
And at p. 264 the learned author points out that the demerits of the applicant 
in any such case are irrelevant to the question whether rectification should be 
entered or not, for the question is not between the applicant on -the one hand 
and the respondent on the other, but between the public and the respondent. 
But the learned: author further points out at p. 272 that where the objection 
alleged to a mark ig that it is the same as that of the applicant, or that it has 
such resemblance to his as to be calculated to deceive, it will be some evidence 
against the applicant, on whom the burden lies of showing that the registration 
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was made without sufficient cause, if he had stood by and allowed the registered 
proprietor to use the mark objected to for a length of time, especially if no 
case of actual deception is proved. But the learned author also points out that 
in such a case two things have got to be considered: first, what was the reason of 
the delay in the application to expunge; and, secondly, whether any substantial 
injury has been caused by the delay to the person who has registered. There- 
fore, the question of delay must be approached from this point of view 
whether the applicant stood by and thereby caused substantial injury to the 
respondent and the injury was so substantial that that injury would outweigh 
the interest of the public which the Court must consider where a trade mark 
is likely to deceive. 

Now, on the question of delay certain facts are material. On October 31, 
1945, the agent in India of the appellants wrote to the respondents that it had 
come to the notice of their principals Messrs., Ciba Ltd. of Basle that they had 
recently advertised a pharmaceutical preparation under the name ‘‘Cibol’’, 
and they also pointed out that the appellants were the owners of the well-known 
trade mark ‘‘Cibazol’’ which had been registered under the Trade Marks Act 
and it was considered that the word ‘‘Cibol’’ would clash with the same and 
cause confusion in the trade and to the public. It will be remembered that by 
this date Cibazol had already been registered, although Ciba was registered a 
little later. Therefore, as far back as 1945, the respondents had notice that 
Messrs. Ciba Ltd. had pharmaceutical preparations which were sold in India 
Again, on December 12, 1945, the agents of the appellants wrote to the respon- 
dents that they were not prepared to allow the use of a mark which so closely 
resembled theirs and was likely to cause confusion in the trade, and they said 
in the last paragraph of the letter that in the event of the respondents having 
applied for registration of the word Cibol the appellants must call upon the 
respondents to withdraw their application, as otherwise their clients would 
enter an opposition as soon as the mark was advertised in the Journal without 
further reference to them. To this the respondents replied on December 24, 
1945, informing the appellants that they had applied for registration of the 
trade mark “‘Cibol’’. Now, the Cibol label was advertised on November 1, 1947, 
and the time for putting in an opposition under the rules is four months from 
that date, and the gravamen of the charge made by Mr. Shah against the appel- 
lants is that notwithstanding the letters written by the agent of the appellants, 
in fact no opposition was entered. But it must be remembered that what was 
advertised on November 1, 1947, was the label Cibol which contained both the 
Tamil and Devnagiri word pronounced as ‘‘Saibol’’, The word to which the 
appellants really objected was only advertised on January 1, 1949, after the 
application made by the respondents had been amended so as to restrict 
the registration to the word ‘‘Cibol’’. It is true that even so the appellants 
could have opposed the registration of the respondents’ trade mark within 
four months of January 1, 1949, but they did not do so. On June 16, 1949, the 
agent of the appellants wrote to the Registrar of Trade Marks with regard to 
the advertisement of the old trade mark which had been advertised on Novem- 
ber 1, 1947, and pointing out that that trade mark had not yet been registered 
and asking for dn extension of time for opposition. On July 7, 1949, the Regis- 
trar declined to extend the time and asked the appellants to move for rectifica- 
tion of the register if and*when the trade mark registered. On December 
29, 1949, the appellants’ agents asked for extension of time for filing the oppo- 
sition with regard to the trade mark which had beem amended to the word 
‘‘Cibol’”’. This application for extension of time was turned down by the 
Registrar on January 28, 1950, and then on March 16, 1950, the application for 
opposition was made. We quite agree with Mr. Shah that the agents of the 
appellants could have been more diligent and they could have opposed the appli- 
cation for registration if they were so mindgd. But, on the other hand, when 
the respondents complained of substantial injury by being allowed to sell their 
goods under this name, of having built up large sales and spent large amounts 
on advertisement, it should be pointed out that the respondents did this at their 
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bwo peril, because they had been warned by the appellants as far back as Octo- 
ber 1945. It hardly lies in the mouth of a party to come to the Court and say: 


“I have been trading upon the reputation of the other side, by trading upon that 

reputation I have been making money, I have been warned that I should not so trade 
and yet I took the risk, and now protect me from my folly or my own dishonesty 
because the other side has delayed in coming to Court and I have a large stake in 
the sales which I am effecting by reason of using a trade mark which resembles the 
trade mark of another.” 
Therefore, the argument put forward by Mr. Shah of balance of eonvenience, 
of hardship, of equity, has no application on the facts of this case. It is not 
the case of an Innocent party which seeks protection on the ground that owing 
to a long user it has built up a business which should not be destroyed by recti- 
fication of the register. As we have already pointed out, the word ‘‘Cibol’’ 
seems to have been deliberately selected by the respondents for’no other pur- 
pose than for its resemblance with the word of the appellants. We say this 
because whan we test the explanation given by the respondents as we have done 
for the use of this word, we can only come to the conclusion that the object in 
using the word was as just suggested by us. 

The next contention put forward by Mr. Shah is much more ingenious and 
the contention is that for the purposes of s. 10(1) when you have to consider 
whether there is a trade mark already on the register, the point of time is not 
the date of registration of the respondents’ trade mark, viz. November 3, 1949, 
but the date when the application for registration was made, viz. December 22, 
1948, and what is urged is that on December 22, 1943, there was no trade mark 
of the appellants on the register and, therefore, s. 10(1) hag no application. 
In support of this contention our attention is drawn by Mr. Shah to s. 16(1) 
which provides: 

“When an application for registration of a trade mark has been accepted and 
either has not been opposed and the time for notice of opposition has expired, or 
having been opposed, has been decided in favour of the applicant, the Registrar shall, 
unless the application has been accepted in error, or unless the Central Government 
otherwise directs, register the said trade mark, and the trade mark, when fegistered, 
shall be registered as of the date of the making of the said application, and that date 
shall, subject to any directions made under section 83 applicable to such trade mark, 
be deemed for the purposes of this Act to be the date of registration.” 


So what Mr. Shah says is that under this section the date of the registration is 
not November 8, 1949, but December 22, 1948, and what is further urged by 
Mr. Shah is that once an application for registration of trade mark has becn 
accepted and has not been opposed and the time for notice of opposition has 
expired as in this case, the Registrar had no option but to register the trade mark 
under s. 16(1). Mr. Shah says this is a mandatory section and there is an obliga- 
tion upon the Registrar to register the trade mark, and it is said that the provi- 
sion with regard to s. 10(1) should be considered before acceptance of the 
application because under s. 14(1) it is open to the Registrar to refuse an appli- 
cation. It is only if he accepts it that it has got to be advertised and time has 
to be given for opposition. Therefore, according to Mr. Shah, if there is no 
bar under s. 10(1) at the date of the application, in other words, if there is no 
prior trade mark at the date pf-the application, and the application is accepted 
and there is no opposition to that application and the trade mark is registered 
under s. 16(1), then the trade mark is registered, as it were, at the date of the 
application and it is not oper to a party to challenge that registration under 
s. 46 on the ground that there was a prior trade mark resembling the trade 
mark challenged if in fact there was no trade mark registered prior to the date 
of the application. ‘In our opinion, this contention is not tenable. Section 16 
(1), which is a procedural section, must be read subject to s. 10(1) which is a 
substantive section, and s. 10(1) provides that no trade mark shall be regis- 
‘tered which is identical with a trade mark belonging to a different proprietor 
and already on the register in respect of the same goods or description of goods, 
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or which so nearly resembles such trade mark as to be likely to deceive or caus 
confusion. Therefore, when on November 8, 1949, there was a trade mark on 
the register, as admittedly. there was, of the appellante, closely resembling the 
trade mark of the respondents, then there was a prohibition against the regis- 
iration of the respondents’ trade mark.’ Therefore, s. 16(1), which makes it 
incumbent upon the Registrar to register a trade mark if there is no opposition, 
must be read subject to the gubstantive provision of the Act which prohibits 
the registration of a trade mark under certain circumstances. 


Turning to the merits, Mr. Shah has drawn our attention to the affidavits of 
25 proprietors of chemists and druggists concerns who have stated that Cibol is 
easily recognised by their customers as a product of the South Indian Manufac- 
turing Co., that it has nothing to do with the product of the appellants, and 
that there is no cause for deceit of their customers in view of the enormous vary- 
ing factors between the products of the two concerns, their packing, price, ete. 
It is rather surprising that these eminent proprietors of chemists and druggists 
shops should be in a position to speak about the state of mind of all their cus- 
tomers. But apart from that, as we have already pointed out, we are not con- 
cerned with actual deception in this case; we are concerned, in the language of 
the section, with the likelihood of deception, and that is a fact to be judged by 
us and not by these eminent gentlemen, Our attention has also been drawn to 
eight affidavits of medical practitioners in the South who have told us that the 
skin ointment Cibol is most effective in skin ailments for the last 12 years and 
they have been using this ointment in their dispensaries. We are not concern- 
ed, again, in this case with the effleacy of the respondents’ medicament. What 
we are concerned with is whether in curing a large number of people of skin 
disease and bringing solace to many homes, the respondents are using a trade 
mark which is likely to deceive the public as being the trade mark of the ap- 
pellants. The test in these matters has been laid down by Mr. Justice Parker 
in the case of In the matter of an Applicaton by the Prianotist Oompany Ld. for 
the Registration of a Trade Mark’ (p. TTT): 


you 

consider what is likely to happen tf each of those trade marks is used in a 
way as a trade mark for the goods of the respective owners of the marks. If, consi- 
dering all those circumstances, you come to the conclusian that there will be a 
sion—that is to say, not necessarily that one man will be injured and the other will 
gain illicit benefit, but that there will be a confusion in the mind of the public which’ 
will lead to confusion in the goode—then you may refuse the registration, or rather 
you must refuse the registration in that case.” . 
As has been stated earlier, the relief to be given under s. 46 is a discretionary 
relief. The Registrar exercised the discretion in favour of the appellants and 
that fact ought considerably to weigh with the Court. It is not as if the exer- 
cise of that discretion is final or is not subject to appeal, but the appellate Court 
ordinarily should be loath to interfere with that discretion. In this case, apart 
from the question of discretion, we have considered the matter on merits and, 
in our opinion, with very great respect to the karped Judge, there was no case 
established for interference? with the discretion exercised by the Registrar in 
favour of the appellants. 

The result is that the appeal must succeed, The ord@r of the learned Judge 
will be set aside and the order of the Registrar restored. 

It is Unneceasary to consider the aspect of the case from the point of view 
whether it falls under s. 11 or not as Mr. Bhabha wanted to argue. 

Tbe respondents to pay the costs of the appeal and the costa of the proceed- 
ings before the learned Judge below. In taking the costs of the proceedings 
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before the learned Judge the Taxing Master will use his diseretion to allow any 
sum for instructions exceeding Ks. 2,000 as he may think proper. 
Liberty to the appellants to withdraw the sum of Rs. 500 deposited in Court. 
Solicitors for the appellants: Crawford Bayley & Co. 
Solicitors for the respondents: Mulla & Mulla and Craigie Blunt & Caroe. 
Appeal allowed. 


CRIMINAL REFERENCE. 


Before Mr. Justice Bavdekar. 
LAXMAN GAJU PARDESHI v. SITABAI LAXMAN PARDESHI" 
Criminal Procedure Code (Act V of 1898), Sec. 488—Order for maintenance passed 
under s. 488 whether comes to an end on resumption of co-habitation between hus- 
band and wife. 

An order passed under s. 488 of the Criminal Procedure Code, 1898, does not come 
to an end owing to the resumed co-habitation between the husband and the wife. 
Haddon v. Haddon, distinguished. 

John P. E. Coelho v. Mrs. Blanche, wife of P. E. John Coelho," Pearey Lal v. Mt. 
Naraini,* Parul Bala Debi v. Satish Chandra Bhattacharjee,* Mt. Zauhra Bi v. Md. 
Yusuf and Kanagammal v. Pandara Nadar, referred to. 


OnE Laxman (applicant), who had married one Sitabai and had two child- 
ren by her, deserted her as a result of certain differences which arose between 
them. Sitabai filed an application under s. 488 of the Criminal Proce- 
dure Code, 1898, for mamtenance. The trying Magistrate on April 14, 
1953, ordered the applicant to make a monthly allowance at the rate 
of Rs. 20 for Sitabai and at the rate of Rs. 15 per month for 
each of the two children. As the applicant remained in arrears Sitabai moved 
the Court for the recovery of Rs. 400. The applicant contended that as the 

ies had resumed cohabitation, the order passed under s. 488 on April 14, 
1958, had become null and inoperative, that he was ready and willing to main- 
tain his wife and that due to change in circumstances the amount be reduced. 
The legal objection raised by the applicant found no favour with the Magis- 
trate because in his opinion a separate application under s. 489 was necessary 
and the point could not be raised in the proceedings pending before him for 
the recovery of arrears of maintenance. The Magistrate on the applicant 
agreeing to pay maintenance at the rate of Rs. 20 to his wife and Rs. 10 to 
each of his children passed the necessary order on August 16, 1955. .The 
applicant then filed the present application under s. 489 and prayed for can- 
eallation of the original maintenance order passed on April 14, 1958. Sitabai 
intor alia contended that the application was not tenable as the point was 
already decided by the Magistrate when he passed the order on August 16, 
1955. This contention found favour with the Magistrate and he dismissed the 
application on June 28, 1956. The applicant applied in revision to the Addi- 
tional Sessions Judge at Poona. The Additional Sessions Judge made a reference 
to the High Court under s. 488 of the Code with æ recommendation that the 
maintenance order passed on April 14, 1953, be cancelled. 


The reference was heard. 


G. N. Vaidya, for the applicant. 
D. B. Pradhan, for the opponent. 


* Decided, April 4,1957. Oriminal Reference 2 [1987] Neg. 280: 
No. 127 of 1956, made by R. K. Joshi, Secend 3 [1985] A. L R. AN. 977. 
Additional Sessions Judge, Poona, in Criminal 4 [19238] A. L R. Cal. 456. 
Revision i No. 87 of 1956. 5 [1980] A. I. R. Lah. 1048 

l aaan is Q. B. D. 778. 6 (1926) 1. L. R. 50 Mad. 663 


568 THE BOMBAY LAW REPORTER. [VOL. LX. À 
é 


BAVDEKAR J. This is a reference made to this Court by the learned Second 
Additional Seasions Judge, Poona, and it arises from an application made by 
the husband. It appears that the petitioner’s wife sued him for maintenance, 
and the Magistrate made an order allowing the wife maintenance at the rate 
of Rs. 20 per month and each child at Re. 15 per month. The wife then made 
an application for arrears of past maintenance, when there was a compromise 
between the parties, because the parties agreed that they would resume co- 
habitation, and that application for arrears was disposed of. Subsequently it 
appears that the wife and husband co-habited for some time, but then they 
again separated, and the wife made an application again for arrears of past 
maintenance from the date of the original application, namely, April 14, 1953. 
Tho husband then raised a contention that he and the wife had resumed co- 
habitation, and consequently the order had come.to an end. The order which 
the Magistrate passed upon this was that in that case the husband’s remedy was 
to make an application under s. 489. Then the Magistrate went on to say 
that the husband had agreed to pay the wife maintenance at Re. 20 per month 
and each child Ra. 10 per month, and that showed that he did not wish to get 
tha old order cancelled. The Magistrate then gave the‘wife arrears for seven 
months at the rate which the husband said he would pay, namely, Ra. 40 per 
month. This was on August 16, 1955. 

The husband then made the application from which the present reference 
arises saying that the order upon the application of April 14, 1958, had come to 
an end, because he and the wile had lived together. The wife raised a contention 
that the application which the husband had made was not a bona fide one; the 
husband did not as a matter of fact wish to reside with the wife, and he had 
resided with her only for a short time. The learned Magistrate to whom the 
application was made dismissed this application saying that it had already 
been decided in the previous application that the order passed on the wife’s 
first application under s. 468 had not been cancelled. 

The learned Sessions Judge has made this reference to this Court for setting 
aside thia order. The learned Magistrate does not ‘seem to be correct when 
he observed that it was decided in the other case that the order had not been 
cancelled. What appears to have happened was that the learned Magistrate 
to whom the application for arrears of maintenance was made expressed the 
view that if the husband wanted to contend that the old order had come to 
an end, his proper remedy was to make an application under s. 489. Upon 
that view being expressed, the husband seems to have thought fit not to press 
further his contention that the order on the wife’s maintenance petition had come 
to an end, and then he said that he would agree apparently in respect of the 
period for which the wife was demanding arrears of maintenance to pay to the 
wife Re. 20 and each child Rs. 10 per month. The Magistrate thereupon made an 
order for payment of Rs. 280. There is nothing in that order from which one 
can come to the conclusion that the Magistrate decided that the order upon the 
maintenance petition of the wife had not come to an end owing to the subse- 
quent co-habitation between the husband and the wife. 

It seems to me, however, that even though the learned-trial Magistrate was 
in error in not deciding the contention for himself, there are no reasons for 
saying that the order on the wife’s petition had come to an end. The autho- 
rity in support of this confention is the English ecase of Haddon v. Haddon,' 
Now, it has got to be remembered that in that case s. 4 of the Matrimonial Causes 
Act, 1878, provided : x 

“If a husband shall be convicted summarily or otherwise of an aggravated assault 
within the meaning of the statute 24 & 25 Vict. c. 100, s. 48, upon bis wife, the court 
or magistrate before whom he shall be so convicted may, if satisfied that the future 
safety of the wife is in peril, order that the wife shall be no longer bound to cohabit with 
her husband; and such order shall have the force and effect in all respects of a decree 
of judicial separation on the ground of cruelty; &nd such order may further provide” 
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(inter alia) “that the husband shall pay to his wife such weekly sum as the court or 
magistrate may consider in accordance with his means.” 

When consequently it was shown that the husband and wife had resumed co- 
habitation for a Jime, the view was taken that the order which had the legal 
effect of a decree of judicial separation came to an end by the same circum- 
stances which would bring to an end a decree of judicial separation itself. 
That as a matter of fact was what was observed in the judgment in that case at 
the bottom of page 780.° The reasoning, therefore, of the English case is 
that the order for maintenance was after all only an ancillary order to the origi- 
nal order made in the case which allowed the wife not to cohabit with her 
husband, if she did not want to. This order was given the full force and 
effect of a decree for judicial separation, though it was not actually a decree 
for Judicial separation. Judicial separation admittedly would come to an 
end under the English law with resumption of cohabitation between husband 
and wife. It was consequently held that an order which had the legal effect 
of a decree of judicial separation must also come to an end with the husband 
and wife resuming cohabitation. If it came to an end, then the order for main- 
tenance which was merely an ancilliary order to make when the original order 
allowing the wife not to cohabit with her husband was passed must also come 
to an end, 

That is not the effect of an order under s. 488 which would be no answer to 
a suit for restitution as a decree for judicial separation would be. Conse- 
quently the English authority which proceeded upon the words of an English 
statute has no application. That cohabitation does not put an end to the 
order under s. 488 is the view which has been taken by a number of High 
Courts in India; see John P. E. Coelho v. Mrs. Blanche, wife of P. E. John 
Coelho’; Pearey Lal v. Mt. Naram? ; Parul Bala Debi v. Satish Ohandra Bhat- 
tacharjee,? and Mt. Zauhra Bi v. Md. Yusaf.+ The learned advocate, who ap- 
pears on behalf of the husband, draws my attention to a case of the Madras 
High Court, which has overruled the earlier decision of the Madras High 
Court in Konagammal v. Pandara Nadar.© That decision follows the Hnglish 
case which has been referred to above and with respect it does not seem to 
have been noticed that the English decision went upon the language of the 
statute under which the original order came to be passed. 

In the result, therefore, there will be no order upon the reference. 


No order on reference. 


APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Gokhale. 


NANIK DHARAMDAS VAZIRANI v. THE MAHARAJA SAYAJTRAO 
UNIVERSITY OF BARODA.* 

Maharaja Saya}irao University of Baroda Act (Baroda XVII of 1949)—Student of 
University on examiners’ report found guilty by Syndicate of practising unfair means 
at eramination—Syndicate cancelling students result after thorough inquiry and 
due deliberation—Powers of Syndicate under Ordinance framed under Act to cancel 
result of candidate found practising unfair means at examination—Whether Syndi- 
cate entitled to pass order cancelling result of student without hecring him in 
defence—Court whether can interfere with decision of Universtty to impose penalty 
on student, 


The petitioner who was a student of a University appeared as a candidate at an 
examination held by the University. On the report of the examiners the 
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Syndicate of the University found the petitioner guilty of having practised 
unfair means at the examination and his result was cancelled by the Syndicate after 
a thorough inquiry and due deliberation. The Syndicate was empowered, by an 
ordinance framed under the Act, constituting the University, on receipt of a report 
regarding the misconduct of any student at any University examination, to punish 
such misconduct tnter aHa by the cancellation of the result of the candidate in the 
examination for which he had appeared. The petitioner in an application filed 
under art. 226 of the Constitution of India, for setting aside the order passed by the 
Syndicate, contended that the enquiry held by the Syndicate into his alleged mis- 
conduct was a quasi-judicial enquiry, that the Syndicate was bound to give him 
an opportunity of submitting his representation on the charge of misconduct before 
he could be found guilty, and that as the University authorttles had failed to give 
him a hearing, the order passed by the Syndicate was Hable to be set aside:— 

Held, that the University in holding examinations and in seeking to punish mis- 
conduct of a candidate in the course of the examination was acting in an administrative 
capacity, and the decision of the Untversity to impose the penalty on the petitioner 


was not open to review by the Court unless it was shown to be arbitrary, capricious 


or mala fide, and 
that as there was no obligation upon the University under the ordinance to give 
an opportunity to the petitioner of being heard in his defence when it was satisfled 
that action was called for against him as punishment for having used unfair means 
at the examination, the failure to give this opportunity to the petitioner did not 
vitlate the order passed by the Uni : 
Ghanshyam Das v. Board of H. S. & I. E. Dipa Pal v. University of Calcutta’ 
and B. C. Das Gupta v. BYoyranjan,’ dissented from. 

Jogendra Raj v. University of Allahabad,‘ referred to. 


The facts appear in the judgment. 


K. H. Nagrans and V. G. Lala, for the petitioner. 
M. P. Amin, Advocate General, with H. R. Gokhale, for the respondents. 


SHAH J. Nanik Dharamdas Vazirani, whom we will hereafter refer to as 
‘‘the petitioner’’, was a student in the Intermediate College of the Maharaja 
Sayajirao University of Baroda. The petitioner appeared as a candidate at 
the Intermediate Arts Hxamination of the University held in the months of 
March/April 1956. The seat number allotted to the petitioner at the exami- 
nation was 156, The results of the successful candidates at that examination 
were declared in May 1956. The University announced that the result of the 
petitioner and of some other candidates ‘was kept in reserve’. On May 25, 
1956, the father of the petitioner addressed a letter to the Registrar of the 
University praying that the petitioner be ‘granted grace marks in any sub- 
ject where he might have failed.’ He also stated that he was praying for 
‘Justice and justice alone’’ at the Registrar’s ‘‘generous hands”. By his 
letter, dated June 2, 1956, the Registrar mformed the father of the petitioner 
that the petitioner was ‘‘reported to have used unfair means at the examina- 
tion’’ and that the decision of the University regarding his case will be an- 
nounced ‘‘in due course’. By letter. dated June 6, 1956, the father of the 
petitioner asked for a hearing before any action was taken against the peti- 
tioner. By letter, dated June 13, 1956, the Registtar informed him that the 
decision of the University will be announced ‘in due course’ as already inti- 
mated. On June 26, 1956, the University published a ‘sotification’ under the 
direction of the Syndicate that the candidates whose names were set ont were 
found ‘‘guilty of having practised unfair means at the University Examina- 
tions mentioned against their names, held in March-April 1956’’ and their 
‘results were cancelled’. He was also informed that all those candidates except 
one Parsram were debarred from appearing at any University Examination till 


1 [M1956] A. IT. R. AI. 589. 3 [1958] A. I. R. Cal. 212. 
2 [1952] A. I. R. Oal. 594. 4 [1956] A. I. R. AN. 503. 


1957.] `» NANIK 0. UNIVERSITY OF BARODA (A.0.3.}—Shah J. 571 


December 81, 1957. Intimation of this notification was given to the can- 
didate concerned and to the office-bearers of-the University and to all Uni- 
versities in India and. certain other educational bodies. On June 29, 1956, the 
father of the petitioner addressed a letter to the Registrar requesting him 
to send the findings and the grounds on which the decision of the University 
was arrived at and also the marks obtained by the petitioner in each subject. 
He protested against the decision as ‘‘unjust and unfair” and contended that 
circulation of the notification meant ‘‘reflection on the character’’ of the 
petitioner, who had been ‘‘condemned unheard though previously requested’’. 
On June 380, 1956, he addressed a letter to the Vice-Chancellor of the Univer- 
sity stating that no definite charge was intimated ‘to the petitioner and no 
explanation was asked for and that the decision of the Syndicate was arrived 
at ex parte and it was unjust. -He requested the Vice-Chancellor ta ‘‘take fair 
attitude and prompt action’’. By his letter, dated July 4, 1956, the father 
of the petitioner was informed that the cases of all the candidates reported 
to have used unfair means at the examination were ‘‘carefully gone through 
considering all aspects’’ and the Syndicate of the University had passed or- 
ders in the matter after due deliberation. The Registrar also informed the 
father of the petitioner that the question of supplying marks did not arise 
Decause under the same resolution the Syndicate ‘‘had resolved to cancel the 
regults’’ of all those candidates. By his letter, dated July 12, 1956, the father 
of the petitioner reiterated that the petitioner had become ‘‘the victim of sus- 
picion only” and any punishment inflicted upon him without calling for his 
explanation could not legally stand. He, therefore, asked the Registrar to 
supply full details as requested in his earlier letters. On July 17, 1956, 
the petitioner’s father addressed a letter to the Vice-Chancellor praying 
for justice, and threatening that if justice was denied, he may have to take 
legal action. There was some further correspondence between the father of 
the petitioner and the University authorities: On August 2, 1956, one Gidu- 
mal, advocate, acting under instructions from the petitioner, addressed a let- 
ter to the Registrar calling upon him to move the Syndicate ‘‘to vacate ita 
illegal order, dated June 25, 1956’’, and in default threatening legal action. 
In reply to that letter, the Registrar by his letter, dated August 8, 1956, in- 
formed the advocate that in cases where the examiners made a report about 
the use of unfair means by any candidate, it was not considered necessary 
to ask for any explanation from the candidate concerned; and that the 
examiners appointed by the University were all responsible persons and their 
report was duly considered by the University. After some more correspondence 
this application was filed by the petitioner on September 15, 1956, for “necessary 
and appropriate Writs calling for the record of the entire enquiry, the examiners’ 
reports and all the evidence and material upon which the findings of the said 
Committee were based as also the proceedings in connection therewith taken 
before the Syndicate culmimating in the order... dated June 25, 1956,” 
and for declaring that the action of the Univeraity was ultra vires and to set 
it aside and for a further order directing the University and its officers to 
forbear from carrying into effect the impugned order and to treat the petitioner 
in the same way as if the order was never made and to declare the result of the 
examination on the basis that the enquiry was never held. 

The Registrar of the University by his affidavit* submitted that the unfair 
means adopted by the petitioner were not detected during the progress of the 
examination and, therefore, the supervisor or any other person connected with 
the examination could not, at that stage, inform the petitioner that he had 
used unfair means, that the unfair means adopted by the petitioner were re- 
ported to the University by the examiners concerned and after the report was 
received there was ‘‘a thorough enguiry’’ and it was only after an ad hoo com- 
mittee appointed for the purpose and the Syndicate of the University were 
satisfied that the pétitioner was guilty of unfair means that action against him 
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was taken. He submitted that the action taken by the University was in con- 
sonance with the powers vested in it under the Maharaja Sayajirao Uni- 
versity of Baroda Act XVII of 1949 and the relevant rules and ordinances 
framed thereunder, and that the action taken by the officers of the University 
was taken in their administrative capacity for maintenance of discipline in 
the educational institutions, and it was not necessary to serve a charge-sheet 
or to give opportunity to the petitioner to meet the evidence against him or 
to give him an opportunity to cross-examine any witnesses or of being heard 
in his defence. The Registrar asserted that the action taken by the Univer- 
sity was ‘“‘justiflable in the interest of the maintenance of discipline and to 
prevent cases of misconduct and unfair means occurring at the examinations 
conducted by the University’’, and submitted that the action taken by the Uni- 
versity was ‘‘perfectly in compliance with the Maharaja Sayajirao , University 
of Baroda Act and the Rules and Ordinances issued thereunder’’, and ‘‘in 
consonance with the practice prevailing in such matters in other Universities,” 
He then stated that the examiners in the Heonomics paper as well as the Mathe- 
matics paper had reported that the petitioner and two other students, whose 
seat Nos. were 165 and 157, had used unfair means at the examination and | 
these reports were ‘‘carefully considered by the ad hoc committee” and action 
was taken against the petitioner after the Syndicate haq ‘‘carefully considered 
the whole matter and was convinced that the petitioner was guilty of copyimg or 
sara copying in the examination and had therefore used unfair means’’. 

The Registrar stated that a perusal of the answers given by the petitioner 
clearly showed that he had copied his answers from the answer books of other 
candidates or had abetted copying and that the answer books of the petitioner 
clearly showed that he had copied verbatim ‘‘even the mistakes in the answer 
books of the other candidates from whose answer books the petitioner had 
copied’. The Registrar produced with his affidavit photo-stat copies of the 
answers given by candidates seat Nos. 155, 156 and 157 in the Heonomics and 
the Mathematics Papers. 

In support of this application it was urged by Mr. Nagrani that the enquiry 
held by the Syndicate into the alleged misconduct of the petitioner was a quasi- 
judicial enquiry, and in any event having regard to the nature of the enquiry 
the Syndicate was bound to give the petitioner an opportunity of submitting 
his representation on the charge of misconduct before the petitioner could be 
penalised. It was urged that the Syndicate being a quasi-judicial body was 
bound to follow the rules of natural justice and that the petitioner could not be 
condemned unheard. Reliance in support of that plea was sought to be placed 
upon the judgments of the Calcutta High Court in Dipa Pal v. Umversity of 
Caloutia' and B. O. Das Gupta v. Bijoyranjan® and upon a judgment of the 
Allahabad High Court, Ghanshyam Das v. Board of H. Ri & I. E.S 

Before we deal with the contentions raised by Mr. Nagrani and the autho- 
rities cited in support thereof, it may be pertinent to refer to the relevant 
provisions of the Maharaja Sayajirao University of Baroda Act XVII of 1949. 
By a. 8 the University is constituted. The University is given powers described 
in æ. 4 to 7. Chapter IMI deals with the officers of the University. Under s. 24 
the Syndicate is entitled to hold and conduct examinations or tests preseribed 
by the ordinances, to lay down conditions on which students shall be admitted 
to examinations and to pubMsh the results of the University examinations and 
other tests. Section 81, cl. (v), provides that subject to the provisions of the 
Act, the statutes of the University may provide for ‘the procedure for the 
withdrawal or cancellation of degrees, diplomas, certificates and other academic 
distinction’’. Section 88 confers the power to make ordinances for ‘the conduct 
of examinations and other tests. Section 47 by its first sub-section authorizes 
the Chancellor, on the recommendation of the Syndicate and the Senate, to re- 
move the name of any person from the register of graduates, or withdraw any 
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diploma or degree, if that person has been convicted by a Court of law of any 
serious offence involving moral turpitude. Smub-section (2) of s. 47 prescribes 
that no action under s. 47(1) shall be taken ‘‘unleas the person concerned is 
given an opportunity to be heard in his defence in the manner prescribed by 
the Statutes”. Ordinance 278 provides that on receipt of a report regarding 
the misconduct of any student at any University examination, the Syndicate 
shall have power to punish sach misconduct by exclusion of such candidate 
from any University examination either permanently or for a specified period, 
or by the cancellation of the result of the candidate in the University examina- 
tion for which the candidate appeared. 


That a report was made charging the petitioner with being guilty of serious. 
misconduct at the examination for Intermediate Arts held by the University 
in March/April 1956 has not been disputed. From the photo-stat copies pro- 
duced by the Registrar, it is evident that the answers to question No. 8 in the 
Economics paper of candidate No. 155 and the petitioner were word for word 
the same. Even the mistakes committed in the two answer papers are iden- 
tical, In the first sentence, the two candidates instead of writing ‘‘excess of 
credit’? have written ‘‘express of credit’’. It also appears that the word ‘‘Cen- 
tral’? has been misspelt by both the candidates as ‘‘Centrel’’ in the first line 
on page 1 of the answer papers. A perusal of the other answers given by the 
petitioner shows that the answer to question No. 8 could not be the unaided 
composition of the petitioner. The answer shows that the writer has a facile 
expression and the diction appears to be of a maturer mind than the petitioner’s. 
But Mr. Nagrani has urged that the candidates at thig examination made an in- 
talligent guess and expected that question No. 8 would be set in the exami- 
nation paper and they had, therefore, memorised the answer from a standard 
book and that is why the answer is in the form in which it is found. That, how- 
ever, does not explain the common mistakes committed. Mr. Nagrani also 
urged that candidate seat No. 155 may have without the knowledge of the peti- 
tioner copied out the answer written bv the petitioner. Mr. Nagrani relied upon 
the circumstance that candidate seat No. 155 was also one of the candidates 
whose result was cancelled on the ground of alleged misconduct at the examina- 
tion. Mr. Nagrani says that if the petitioner had been given an opportunity 
of explaining the charge against him, he would have been able to show conclu- 
sively before the University authorities that he had not been guilty of any unfair 
practice and that the charge against him was unwarranted. The question then 
is whether a University before passing an order disqualifying a candidate at an 
examination for alleged misconduct is bound to call for an explanation from him. 
If the University authorities are bound to call for an explanation and to give a 
hearing to an examinee, having failed to give the petitioner a hearing, the order 
passed by the University is liable to be set aside. 


If the proceedings of the examining body for cancellation of the result of 
a candidate are quasi-judicial proceedings, the body must give the candidate 
a hearing before holding him guilty of misconduct, Again if the Regulations 
or the Ordinartces governing the examining body prescribe either expressly 
or by necessary implication that before action is taken against a candidate he 
must be given a hearing, that procedure must be followed. But the University 
‘in holding examinations and‘4n seeking to punish misconduct of a candidate in 
the course of the examination is, in our judgment, acting as an administrative 
body. A candidate, when he presents himself as a candidate for a University 
examination, agrees to submit himself to the decision of the examiners ap- 
pointed for conducting the examination, and it would introduce the 
greatest confusion if the Courts of law were entitled to intervene and declare 
a candidate successful when the authorities declare him unsuccessful. The 
evaluation of the quality and merit of the answers submitted by the candidate 
must of necessity be left to the examiners to whose Judgment the candidate 
has submitted himself, and it is not open to him to say that his answer 
papers should have been valued otherwise. Again if on materials before them 
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the University authorities are satisfied that the answers given by the can- 
didate to questions set at the examination are not his real answers but that 
he has been guilty of misconduct in answering the questions, it is difficult to 
hold that the civil Court’ will be competent to enter upon an investigation 
and decide that the evidence before the University was insufficient to hold 
the misconduct proved. It was not disputed that if a candidate is found guilty 
of misconduct at the time of answering the questions by the supervisors or 
invigilatorgs in the examination hall, the authorities of the University will be 
Justified in taking action against him under the relevant ordinances or statutes. 
We are unable then to appreciate the reason for making a distinction between 
„a case in which the misconduct of a candidate has been discovered in the 
examination hall and ‘a case where he has by clever manipulation or otherwise 
escaped detection at that stage and the misconduct is discovered when the 
answer papers are examined. If in submitting himself to the judgment of 
the examiners regarding the quality and merit of the answers submitted by 
him the candidate has made the University the sole and final authority to 
decide whether he is successful at the examination, it must, in our judgment, 
also follow that by submitting himself at the examination he has made the 
University authorities the final judges of the question whether he has mis- 
conducted himself m the course of the examination. It is, therefore, not open 
to a candidate at an examination to challenge the authority of the University 
to declare him unsuccessful at the examination in the view either that he has 
failed to satisfy the examiners or that he has so misconducted himself in the 
course of the examination that in the interest of discipline he should be declared 
unsuccessful and be subjected to penalties prescribed by the statute. The 
decision of the University authorities to declare a candidate unsuccessful and 
to impose penalties is, in our judgment, not open to review by the Courts unless 
-it is shown to be arbitrary, capricious or mala fide. 

In Jogendra Raj v. Unversity of Allchabad,' it was held by a division bench 
of the Allahabad High Court: 

“In cases where an authority acts administratively, unless the order affects the 
fundamental rights of a person, it is not necessary in every case to give an opportunity 
to the person affected by the order of the authority to explain his conduct, particularly 
in cases where an order has been passed by an authority for the purpose of maintaining 
the discipline of an institution.” iS r 
It was observed in that case (p. 506): ' 

“In such cases, in the nature of things, immediate action may be necessary and if 

there is an obligation on the authority to give an ‘opportunity to show cause, tt may 
result in defeating the very object for which a power is gtven to the executive autho- 
rity, and the Courts will be reluctant to interfere with the discretion, in such circum- 
stances, exercised by the authority in inflicting punishment, except in cases where it 
goes beyond its jurisdiction or when action has not' been taken bona fide.” 
In that case the Vice-Chancellor of the University passed an order expelling 
a student from the University acting upon the report of the Proctors. The 
student then applied for a writ under art. 226 of the Constitution challenging 
the validity of the order of the Vice-Chancellor. It was the case of the Uni- 
versity that the student.was guilty of gross indiscipline in that he had joined 
students who were rusticated because of their activities subversive to dis- 
cipline of the University anf the student was repotted to be delivering speeches 
against the University authorities and was inciting other students and shout- 
ing indecent slogans. The student denied the allegations made by the Univer- 
sity authorities. The High Court of Allahabad held that it was not for the 
High Court to investigate into the truth or otherwise of the allegations made 
by the parties and it could not be said that the Vice-Chancellor in acting on 
the report of the Proctors acted beyond his jurisdiction. They also held that 
it was not necessary for the Vice-Chancellor to give an opportunity to the 
student to be heard before an order of expulsion: was passed, 
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Under Ordinance 278 framed by the Maharaja Sayajirao University of 
Baroda, it does not appear to be obligatory upan the Syndicate of the Univer- 
sity to hear a student before imposing a penalty upon him for misconduct. 

ere the Legislature thought it necessary that action should be taken only 
_ after giving an opportunity to be-heard, an express provision in that behalf 
was made in 8. 47 of the Act. Evidently the petitioner is not claiming pro- 
tection of any fundamental right and the Ordinance not having made it obliga- 
tory upon the University to give the petitioner a hearing, we do not think that 
failure to give the petitioner an opportunity of explaining the inferences which 
arise from the papers submitted by him vitiates the order passed by the Univer- 
sity. A comparison of the answer papers in the Economics section and the 
Mathematics section discloses that there has been serious misconduct on the part 
of the petitioner either in copying from the answer papers of another candidate 
or allowing another candidate to copy from his answer papers. There was 
evidence on which the authorities could act, and if they have acted on that 
evidence, this Court exercising jurisdicton under art. 226 of the Constitution is 
incompetent to review the decision of the authorities. It has not been contend- 
ed oe us that the action of the University is either arbitrary, capricious or 
mala fide. 

Strong reliance was, however, sought to be placed by Mr. Nagrani upon 
another judgment of the Allahabad High Court. In Ghanshyam Das v. Beard of 
H. 8. & I. E1 Mr. Justice Raghubar Dayal and Mr. Justice Bri] Mohan Lall 
differed on the question whether before taking any punitive action for mis- 
conduct by a candidate at an examination it was necessary to give notice to the 
candidate. Mr. Justice Brij Mohan Lall held that the Examinations Committee © 
of the Board of High School and Intermediate Education U.P. was bound to give . 
the candidates an opportunity of being heard during its consideration of the - 
alleged use of unfair means at the examination, and the Board having failed 
to do so, the order was vitiated. Mr. Justice Raghubar Dayal took a contrary 
view. The case was then referred to Mr. Justice Agarwala who agreed with 
the view of Mr. Justice Brij Mohan Lall. Mr. Justice Agarwala held that 
the provisions empowering the Board or the Examinations Committee to cancel 
the results of the examination did not infringe the candidates’ rights under 
art. 19(1)(f) of the Constitution, but the Examinations Committee im consi- 
dering the charges of malpractice or use of unfair means by examinees Was 
exercising quasi-judicial functions.. It may be observed that Mr. Justice Brij 
Mohan Lall and Mr. Justice Raghubar Dayal had held that the University 
Act and the Regulations did not require the Examinations Committee to act 
judicially or quasi-judicially when it was considering the reports of candidates 
using unfair means at an examination. They held that the Hxaminations 
Committee was acting administratively when it considered cases of examinees 
using unfair means at an examination. Mr. Justice Agarwala observed that 
if he was free to express his opinion, he would have held that when the Exa- 
minations Committee considered charges of malpractices or use of unfair 
means by examinees and imposed penalties upon them, it exercised a quasi- 
judicial function. Mr. Justice Agarwala also agreed with Mr. Justice Brij 
Mohan Lall and held that the failure of the Hxaminations Committee of the 
Board of High School and Intermediate Education U.P. to afford the examinees 
an opportunity of being heard during its considerawion of the alleged use of un- 
fair means vitiated their order. In coming to the conclusion, Mr. Justice Agra- 
wala was of the view wat penalty imposed upon the candidates was 

“likely to cause very serious damage to their career in that not only do they lose 
two years of their life but also they carry’a stigma all their lives, and might be unfit 
for ever being taken in government service.” (p. 554). 

The learned Judge, therefore, thought that in the circumstances the require- 
ments of natural justice demandgd that the examinees should be afforded an 
opportunity to explain the charges brought against them. 

1 [lose] A. I. R. AN 539. 


576 THE BOMBAY LAW REPORTER. |: °°. / [VOL. WE. 

With respect, we are unable to-agree with thé-view expreased by Mr. Justice 
Agarwala, The question whether the candidates were entitled 'to a hearing 
before an order was passed against them for’ misconduct could not be decided 
solely, on the consideration that the penalty.imposed was likely to have serious 
consequences in the future careers of the candidates concerned.:The question had 
to be decided having regard to the nature éf the enquiry and to fact that 
the candidates had submitted themselves tø being examined by the University 
and had in substance agreed to accept. the decision of the University. 

Mr. Justice Agarwala observed in the course of his judgment (p. 554) : 

l “Apart from the cases in which special provision of a statute may obviate the 
necessity of hearing the aggrieved party, there is another exception to the general rule 
stated above: o notice, need be given when action is taken for the maintenance of 
Wher | toatl 

Where a class teacher or the head of an educational on or a commander 
of an army in the field or an officer in charge of. a fire Brigade is faced with an act of 
indiscipline on the part of a student or examinee or a. member of the force for the 
purpose of maintaining order and discipline in the institution or force, his action has 
to be swift and immediate lest one bad exaniple may corrupt others. Delay or laxity 
may spell disaster. oa , 

In such cases, in the nature of things, immediate action may be taken without any ` 
. opportunity of showing cause being afforded, and courts do not interfere with the dis- 
«creton used in inflicting punishment except when it is beyond the jurisdiction of the 

'.- authority concerned or when the action has nat been taken bona fide.” 
It is difficult to appreciate the distinction which is sought to be made bet- 


` ween cases where the misconduct of the examinee is discovered in the exami- 
' nation hall and where it has been detected in the course of checking up the 
answers submitted by the examinee. If the proceeding of the University or 
its officers imposing a penalty is regarded as quasi-judicial, an opportunity 
must be given to the person likely to be affected by the penalty before action 
is taken. Normally action is taken against a candidate found guilty of unfair 
practices at an examination, whether he was detected by the invigilators in the 
examination hall or whether his use of unfair practices was discovered subse- 
quently, on the ground that he has been guilty of an act amounting to a breach 
of discipline, and we are unable to hold that the distinction sought to be made by 
the learned Judge can be justified on principle. 
‘In Dipa Pal v. Universtiy of Calcutta! Mr. Justice Bose of the Calcutta 
' High Court also took the view that (p. 596): 
`: “In cases where breaches of discipline are detected by the invigilators or other 
officers present in the examination hall and candidates concerned are expelled from 
: the hall or are otherwise dealt with, question of any enquiry or investigation upon 
` _` notice to the candidates may not arise. But where no case of breach of discipline is 
f actually detected but subsequently upon examination of the answer papers the Examiners 
come to entertain suspicion about adoption of unfair means by particular candidate 
or candidates and the Exdmination Board has to consider mich cases and come to a 
‘determination as to the nature of the offence committed and has to apportion the 
penalty which can properly be inflicted upon the delimquents, it is only ft and proper 
that the party arraigned should have an opportunity to defend himself and to offer 
` an explanation, if any.” è t 
For reasdns already set out we are unable to hold that the distinction which 
_ the learned Judge made is justifiable. The learned Jẹdge also held that the 
> word ‘‘consider’’ in Chap. XXV, Regulation 8, of the Rules framed by the 
Board of Hxaminers necessarily involved and imported ‘a decision not merely 
depending upon opinion but depending upon inquiry or investigation. We 
have not before us the rules which Mr. Justice Bose had to interpret and 
we are unable to ascertain whether in the sey aay of the rules the word ‘‘con- 
sider’? was used in the sense of an adjudication implying some trapping of a 
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quasi-judicial enquiry. We’ dannot, however, -hold: that under Ordinance 278 
of. the Maharaja Sayajirdo ‘University of Baroda there is any obligation to 
act judicially. ° Peete a 
A similar view was expressed:in B. C. Das Gupta v. Bijoyranjan.1 In. that — 
case the Court held that in deciding whether the candidates at an examination 
had been guilty of unfair means and what punishment should be inflicted, the 
Governing Body must not only act in good faith, but also fairly and reasonably, 
There can be no doubt about the correctness of the view so expressed. But we > 
are unable to agree that in performing that duty the examiners give notice of his 
delinquency to the candidate and alko ‘an’ opportunity of being heard before ac- 
tion is taken against him. P 
Undoubtedly the finding of a University Body that a candidate at an exa- 
mination had used unfair means ‘in answering questions may involve serious , 
consequences to the candidate. But the Court must assume that responsible 
members of the University, holding examinations will act honestly and fairly. 
If it appears to the Court in a proper proceeding that the Examining Body or‘ 
the University has acted arbitrarily, capriciously or mala fide, the jurisdiction 
of the Courts to correct the Examining Board: or the University will certainly 
be invited. But we do not think having regard to the nature of the enquiry aa 
that it is obligatory upon the University to give in every case the candidate, ° ;. 
who’ is found to have used unfair means, an opportunity of being heard in his. ,.. 
defence before action is taken. This is.not to say that in proper cases where" ’ 
the Examining Body feels some doubt it may not give a hearing to the candi- , 
date before taking action. What we are seeking to impress is that there is-no ~” 
obligation upon the Examining Body or the University to give an opportunity” `` 
to the candidate, where it is satisfied. that action is called for against a capdi- ~ 
date for using unfair means at an examination. ges 
On that view of the case, rule is discharged with costs. 


GoxHatH J. I agree. The authorities of respondent No. 1 .University 
have taken action against the petitioner cancelling his result and debarring 
him from appearing at any University Examination before December 31, 1957, 
under Ordinance 278 relating to examinations, which runs as follows:— ° : 

“On receipt of a report regarding the misconduct of any student at any Untver- 
sity, or Faculty or College examination, including breach of any of the rules laid down 
by the Syndicate for the proper conduct of examinations, the Syndicate shall have 
power to punish such misconduct or breach of rules by exclusion of such candidate 
from any University, Faculty or College examination or any University course in a 
Faculty or a College in the University, or from any Convocation for the purpose of 
conferring degrees, either permanently or for a specified perlod, or by the cancellation 
of the result of the candidate in the University examination for which the candidate 
appeared or by the deprivation of any University scholarship held by him, or by the 
cancellation of the award of any University prize or medal to him, or in any two or 
more of the aforesald ways.” x ' 
The power to make Ordinances is vested in the Syndicate of the Baroda Uni- 
versity under s. 34 of the Maharaja Sayajirao University of Baroda Act, 1949, 
and the legality of this Ordinance has not been challenged in any way by 

. Nagrani who appears fr the petitioner. This Ordinance empowers the . 
Syndicate on receipt of a report regarding the mi8conduct of any student at 
any University examination to punish such misconduct in the manner speci- 
fied in the Ordinance. *It does not impose any obligation on the Syndicate - 
to give any opportunity to the candidate, against whom action is proposed to 
be taken, to challenge the evidence against him or to give explanation of his 
conduct. On the other hand, s. 47 of the Act shows that when removal from 
membership of University and withdrawal of a degree or diploma is ccntem- 
plated, the Legislature provided the safeguard that no action under the gec- 
tion should be taken unless the person concerned was given an opportunity 
1 [1953] A. L R. Cal. 212. 
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to be heard in his defence in the manner ‘predcribed by the Statutes. Since 
the Ordinance itself does’ not provide for giving any opportunity ‘to the candi- 
date to meet the charges and the evidence against him, prima faoss the argu- 


. ment that the orders of the University against the petitioner in this case are 


~e 


illegal as he was not given any opportunity to defend himself seems not to be 
sound. 

Speaking for myself, I should think that it is essential for any academic 
authority invested with powers of punishment ordinarily to allow a candidate, 
against whom a charge of having practised unfair means at the Univermty 
Examination is laid, to tender explanation, if any, about his conduct, as any 
action that may be taken against him may possibly have an adverse effect on 
his future career. But that does not mean that because the University autho- 
rities in their discretion do not give the candidate any such opportunity, their 
order can be challenged in a Court of law on that ground-alone. In the inte- 


-rest of discipline and maintenance of standards at University Examinations 


and to prevent mal-practices and the use of unfair means, powers are given to 
the Syndicate, and it is clear from the correspondence and the affidavits filed 
in thig case that the Syndicate has duly considered the evidence against the peti- 
tioner, and thereafter passed the order that it did, cancelling his results and de- 


- ` barring him from appearing at any University Examination before December 
<` "31, 1957.. However, the action of the University. is challenged by Mr. Nagrani on 


the ground that the order is vitiated because the principles of natural justice 
require that his client should be heard before ‘action was taken against him 
and that those principles were not followed in this case. Reliance has been 
placed by Mr. Nagrani, on the ruli in Dipa Pal v. Unwerstty of Calcutta,’ 
B. O. Das Gupta v. Bsjoyranjan,? Ghanshyam Das v. Board of H.8.&1. E.° 


‘in support of his argument that the order of respondent No. 1 Univer- 


sity’ is invalid on the ground that his client was not given any opportunity 
to meet the charges against him. On the other hand, the learned Advo- 
cate Genreal relies on Jogendra Raj v. Unwerstty of AHahabad,4 which 
takes the view that in cases where an authority acta administratively, 
unless the order affects the fundamental rights of a person, it is not 
hecesasary in every case to give an opportunity to the person affected by the 


’ order of the University to explain his conduct. These cases undoubtedly dis- 


close some conflict of opinion as to the nature of the powers exercised by the 
authorities of a University in dealing with misconduct of students at exami- 
nations. In my opinion, however, it is not necessary to go into this conflict 
because the circumstances of this case would not justify any Interference by this 
Court under art. 226 of the Constitution. It is not contended by Mr. Nagrani, 
and in my opinion rightly, that the order of the University was in any way 
arbitrary, capricious or mala fide. The letters addressed by the University 
to the petitioner’s father as well as the affidavit of the Registrar in reply to 
the present petition clearly indicate that the examiners in two papers had 


' reported against the petitioner as having copied from another candidate at 


the examination and/or having abetted copying by another candidate. There 
was an ad hoc Committee appointed by the Syndicate to consider alleged cases of 
unfair means and that Committee examined all the evidence available in the 
case and made their rec endations to the Syndicate in the matter. The 
letter of the Registrar dated August 8, 1956, addressed to the petitioner’s 
advocate states that in cases where the examiner made a report to the Univer- 
aity about the use of unfair means by any candidate, it®is not considered nece- 
sary to ask for any explanation from the candidate concerned, and that the 
report in the petitioner’s case was duly considered by the University and 
action taken after the ad hoc Committee had gone into the case and made their 
recommendations. Along with the affidavit of the University, photostat prints 
of certain answers of candidate No. 155 as well as of candidate No. 156, ie. 
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the petitioner, have been produced and they ‘bear out the allegation- of the 
University that the answers to one question in Economics in the two answer books 
Beem to have been copied verbatim from each other. It is the case of the Uni- 
versity that the answer books of the petitioner indicate that the petitioner 
copied verbatim even the mistakes in the answer books of the other candidate. 
It seems from the Registrar’s affidavit that this evidence about copying was 
shown to the petitioner when the petitioner and his father saw the Registrar 
on August 8, 1956. Neither the petition. nor the affidavit in rejoinder of the 
petitioner show that it was impossible for the petitioner tò copy from the 
paper of candidate No. 155. The explanation given in the petition about the 
identity of the answers is that the candidates had been consulting each other 
before the question paper was set and had acces to the same guide and help 
books. In the affidavit of the petitioner, he states with regard to the Economica 
Paper that the question on ‘‘Central Bank and its functions’’ was a favourite 
question and it was amongst the questions indicated by the professor as being 
likely to be set and that he had from one of the text-books made out an answer 
to the question and had memorised it fully, and that, before the examination, 
candidate No. 155 had asked him if there was any certain question and the 
petitioner had told him about this and had given him his copy where some 
errors had been made which also the petitioner had memorised. What is stat- ` 
ed in the affidavit seems to be an after thought. Neither the guide nor the 
text-book referred to has been produced before us and the explanation that 
both the students memorised the answer along with the identical mistakes in 
expression and spelling seems to be unbelievable. It must be assumed that 
the authorities of the University and the examiners and the ad hoc Committee 
knew that students while preparing for examinations rely on well-known text- 
books and guides. But if the examiners, the ad hoc Committee and the Syn- 
dicate came to the conclusion that the identity of the answers and the mistakes 
disclosed a clear case of copying, we do not think the petitioner is entitled to 
complain that he has been prejudiced because his explanation was not before 
the relevant University authorities before they decided te take action against 
him under Ordinance 278. In the circumstances of this cage I do not think the 
petitioner is entitled to invoke our jurisdiction under art. 226 of the Constitu- 
tion and ask us to interfere with the action taken by the University. 

Rule discharged. 


Before Mr. Justice Shah and Mr. Justice Gokhale. 


ABDUL RAHIMAN JAMALUDDIN HUBJUK v. VITHAL ARJUN 
UNDARRE.* 

Bombay Tenancy and Agricultural Lands Act (Bom, LXVII of 1948), Sec. 34(2-A)(1)t 
Constitution of India, Arts. 19(1)(f),(5), 31, 31A, 31B, 368—Bombay Land Revenue 
Code (Bom. V of 1879), Secs. 135A, 135B—Landlord owning land tn area in ` 
which Record of Rights not prepared—Loendlord bona fide requiring land for 
personal culttvation—VaHdity of condition contained in s. 34(2-A)(1)—Fffect of 
art. 318—Protection given to specified Acts by art. 31B whether extends to amend- 
ments, inconsistent with Congtitution, subsequently made in such Acts by the Legis- 
latures which originally passed the Acts—Modificafion contemplated by art. 31A 
whether a modification in method for enforcement of proprietary right. 

Section 34(2-A)(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, is 
inconsistent with the right to property conferred by Part I of the Constitution of 


*Decided, February, 18, 1957. Special Civil sub-section (1) then his right to terminate 
Application No. 2405 of 1956 (with Special the tenancy shall be subject to the following 
Civil Applications Nos. 2869 and 2870 of conditions, a are ° 
1958). : (7) The land by the protected tenant 

+The section is as under :— . on lease stands in the record of rights in the 

34. (23-4) If the landlord bona fds requires name of the landlord on the firss day of 
the land for any of the purposes specified in January 1952 as the superior holder. 
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India and is, therefore, void in so far as it requires landlords owning lands in areas 
in which the Record of Rights is not prepared, to show in proceedings in ejectment 
under s. 34(1) of the Act that their names were entered in the Record of Rights on 
January 1, 1952. 

Article 31B of the Constitution of India protects from challenge the provisions of 
the specified Acts. But the protection can only apply to the Acts as they stood at 

_ the ‘date when the Constitution (First Amendment) Act, 1951, was enacted. 

The effect of art. 31B and the Ninth Schedule to the Constitution is to incorporate 
the diverse provisions of the Acts in the Constitution and the provisions of those 
Acts are rendered free from challenge as inconsistent with or taking away or abridg- 
ing any rights conferred by the provisions of the Third Part of the Constitution. 
There is nothing in art. 31B which confers upon the Legislatures which had original- 
ly paed these Acts the power to amend them inconsistently with the provisions 
of the Constitution or to take away or abridge the rights conferred by the Constitu- 
tion. If the provisions of the Acts specified in the Ninth Schedule have to be amend- 
ed, the amendments must either be consistent with the provisions of the Canstitu- 
tion or be saved under art. 31A of the Constitution. If those provisions are not saved 
by art. 31A and are otherwise inconsistent with the Constitution, they must be held 
void. ' 

The modification which is contemplated by art. 31A. is a modification in the pro- 
prietary right and not in the method for enforcement of the right 

Thakur Raghubtr Singh v. The Court of Wards, Ajmer, referred to. 

Whether a statute Is ultra vires must be judged in the light of circumstances exist- 

ing at the date when the challenge to its validity is raised. 


Ona Abdul (applicant), who owned certain land at Purar in the former 
State of Janjira, applied for possession of the land from Vithal (opponent), 
who was a protected tenant of the land, on the ground that he required th 
Jand for his personal cultivation. One of the issues raised by the Mamlatdar 
was whether the land held by the opponent stood in the Record of Rights in 
the name of the applicant on January 1, 1952, as Kabjedar. The Mamlatdar 
held that the applicant was the owner of the land on January 1, 1952, and 
made an order in favour of the applicant for possession. On appeal the Dis- 
trict Deputy Collector held that the Mamlatdar had rightly found that the 
applicant was the Kabjedar of the land on January 1, 1952, and dismissed 
the appeal. The opponent applied in revision to the Bombay Revenue Tri- 
bunal and the matter was heard by a special bench of the Tribunal, which set 
- aside the orders passed by the Mamlatdar and the District Deputy Collector 
and dismissed the applicant’s application, observing in its order, as follows :— 

‘Bere the landlord has been given a special privilege under circumstances speci- 
fically stated in s. 34 of the Tenancy Act, and in our opinion, those circumstances or 
conditions should be strictly interpreted. We think that the general principle m mter- 
preting statutes that, where the language of the statute is unambiguous, it must be 
given its ordinary natural meaning, should apply. ‘If the result of the tnterpretation of 
.a statute by this rule is not what the Legislature intended, it is for the Legislature to 
amend the statute construed rather than for the Courts to attempt the necessary amend- 
ment by investing plain language with some other than its natural meaning to produce 
a result which it is thought the Legislature must have intended’ (Halsbury’s Laws of 
England, Second Edition, Vol. XXXI, p. 490). The following passages in the sald edition 
of Halsbury’s Laws of England also appear to us to be relevant (pp. 499 and 500): 

‘Tt is the duty of Judges to give fair and full effect to stajutes without regard to the 
particular consequence in the special case (as, for instance, the escape of a taxpayer 
fram payment of tax for purely technical reasons), and not to speculate on the reasons 
which led the Legislature to adopt a particular form of enactment, nor indulge in con- 
jecture either that Parliament entertained a purpose which, however natural, was not 
embodied in the words used or as to what Parlament would have done tf a particular 
case had been presented to its notice, for it may be presumed that the framers of a 
statute contemplated matters of ordinary occurrence. 


1 [1853] 8. C. R. 1049. 
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The Court must not engraft any equitable doctrine or equttable exception, such as 
the equitable doctrine of actual or constructive notice, on a modern statute, if doing 
so results in effect not being given to the plain words of the enactment. 

A condition precedent clearly imposed must be performed before a statutory power 
can take effect, and. that though the power has been treated as operative for many 
years, and even recognised as existing by subsequent statutes.’ . 

It seems that the Government were aware that under the existing provisions, land- 
lords in places situate in States which had become merged in the State of Bombay 
might not get the advantage given to the landlords of this State. Accordingly, they 
issued executive instructions to their officers that in places where no Record of Rights 
was maintained, the landlord has to prove that he was the owner of the land on 
January 1, 1852. (The Bombay Tenancy & Agricultural Lands Act by Mr. K. S. Gupte, 
4th edn., p. 172). In spite of this, however, such a provision has not been incorporated 
in the latest amendment of the Act. We do not think that we should be exercising our 
jurisdiction. properly if we are to give a benevolent interpretation, as requested by 
Mr. Limaye, to the provisions contained in cl. (1) of sub-s. (2A) of s. 84 of the Act.” 

The applicant applied to the High Court under art. 227 of the Constitution 
of India for setting aside the order passed by the Tribunal. , 


The application was heard. 


V. M. Ismaye, for the petitioner. 

K. K. Singhwi, with C. J. Sawant, for respondent No. 1. 

M. P. Amin, Advocate General, with R. L. Dalal, with Intile & Co., for the 
State of Bombay. | 


Suan J. The petitioner challenges by this application the vires of s. 34 
(2-4)(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, as 
amended by s. 8(3) of Bombay Act XXXIII of 1952. 

The facts which give rise to the petition may be set out: The lands in dis- 
pute are S. Nos. 18 and 21 of the village of Purar and belong to the petitioner 
Abdul, Rahiman Jamaluddin Hurjuk. Respondent No. 1 is a protected tenant 
of these lands. The petitioner filed Tenancy Application No. 29 of 1954-55 
in the Court of the Mamlatdar of Mangaon, District Kolaba, for an order, 
against respondent No. 1 for possession under 8. 29(2) read with s 84(1) (s):: 
of the Bombay Tenancy and Agricultural Lands Act, 1948, alleging that the 
petitioner had a large family and that the income derived as rent from his 
other lands was not adequate for the maintenance of the members of his family 
and that he wanted the suit lands for personal cultivation. The petitioner 
submitted that he had terminated the tenancy by serving one year’s notice 
upon respondent No. 1 as required by law. 

The application was resisted by respondent No. 1. : He claimed that he was 
a protected tenant of the lands, that the name of the petitioner was not enter- 
ed in the Record of Rights on January 1, 1952, as Kabjedar and the petitioner 
could not sue for possession, that the lands were not required bona fide for 

ergonal cultivation by the petitioner, that the tenancy was not terminated 
= noties as required by law, and that in any event the notice was invalid. 

The Mamlatdar passed an order for possession in favour of the petitioner 
holding that the name of petitioner was entered in:the Record of Rights 
on January 1, 1952, that the land was required Bona fide for personal culti- 
vation and that the tenancy had been duly terminated by proper notice. 

Against that order af appeal was preferred to the District Deputy Collector, 
Mahad Division, Kolaba. The District Deputy Collector dismissed the appeal. 
In the view of the Deputy Collector the assessment receipt produced by the peti- 
tioner evidenced the requisite entry in the Record of Rights. 

Against the order passed by the Deputy Collector dismissing the appeal, 

dent No. 1 invoked the revisional jurisdiction of the Bombay Revenue 
Tribunal. A Full Bench of the Tribunal held that the fulfilment of the 
requirement preseribed by 8. 84(2-4)(1) constituted a condition and thp peti: 
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tioner had no remedy for enforcement of his right unless the condition was 
fulfilled. 


It is undisputed that in the area in which the lands are situate the Record 
of Rights under Chap. X-A of the Bombay Land Revenue Code has not been 
prepared. Having ‘regard to the circumstance that Record of Rights is not 
prepared and a. 34(2-A) (1) of the Tenancy Act imposes an obligation upon a 
landlord to show that his name was entered in the Record of Rights on January 1, 
1952, before he can terminate the tenancy of a protected tenant, the Govern- 
ment of Bombay have issued executive instructions that in those areas where 
no Record of Rights is maintained the landlord may be permitted to prove 
that he was the owner of the land on January 1, 1952. The Tribunal observed 
that the Legislature having failed to incorporate a provision which rendered 
it unnecessary for landlords in areas where the Record of Rights was not main- 
tained to show that their names were entered in the Record of Rights on 
January 1, 1962, they would ‘‘not be exercising their jurisdiction properly 
if a benevolent interpretation was given of the provisions contained in cl. (1) 
of sub-s. (4-A) of s. 84 of the Act.” The order passed by the Tribunal setting 
aside the orders of the Mamlatdar and the District Deputy Collector and dis- 
missing the application filed by the petitioner is challenged in this application 

under art. 227 of the Oonstitution. 
` It is urged on behalf of the petitioner that s. 84(2-4)(1) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, is ultra wires the State Legislature 
in that it infringes the right to property conferred upon the petitioner by 
the Constitution and that provision is not saved by art. 31A or art. 81B of 
the Constitution. It is also urged that the condition imposed by s. 84 (2-A) (1) 
of the. Tenancy Act amounts to an unreasonable restriction upon the right of 
the petitioner to hold property within the meaning of art. 19(1)(f) read with 
art. 19(5) of the Constitution. 

The village of Purar in which the lands are situate was originally part of 
the Janjira State. By an order passed under the Extra Provincial Jurisdic- 
tion Act, 1947, that State me with the Bombay Presidency. No Record 
of Rights was maintained in the village of Purar before the merger of the 
Janjira State, and no record has even been prepared since the merger. Under 
s. 84(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, if a land- 
lord requires the land held by his protected tenant bona fide for personal 
cultivation, he may notwithstanding anything contained in s. 14 terminate 
the tenancy by giving one year’s notice in writing, stating therein the reasons 
for such termination. By sub-s. (2) certain restrictions are imposed upon the 
exercise of the right of the landlord to obtain possession of the land. By sub- 
B. (2-A) which was inserted by s. 8(3) of Bombay Act XXXII of 1952, it 
was tnfer alsa provided that if the landlord bona fide requires the land for 
any purpose specified in subs. (1), his right to terminate the tenancy shall 
be subject to the condition among others that the land held by the protected 
tenant on lease stands in the record of rights in the name of the landlord on 
the first day of January 1952 as the superior holder. It is submitted by 
_ Mr. Limaye that this condition infringes the right to property and unreason- 
ably restricta the landlord’s right to hold the land in dispute. 

z Ha faote the provision which imposed a condition upon a landlord requir- 
ing him to show that the lands, of which tenancy is sought to be terminated, 
stood in his name on January 1, 1952, in the Record of Rights, when no Record 
of Rights was in fact prepared is unreasonable. It if urged by the learned 
Advocate General that the landlord could not comply with the requirement 
of a. 34(2-A)(1) on account of his own negligence, and that in deciding 
the vires of s. 34(2-A) (1) the Court must take into account not only the state 
of affairs existing at the date when the tenancy was sought to be terminated 
but the possible steps which the landlord could have taken to compel the State 
to prepare the Record by timely action. In order to appreciate this argument 
it may be necessary to refer to certain provisions of the Bombay Land Revenue 
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Code. Chapter X-A of the Bombay Land Revenue Code deals with the Record 
of Rights. By s. 135A it is open to the State Government by notification 
in the Official Gazette to direct that the entire Chapter or any provisions 
thereof shall not be in force in any specified local area, or with reference to 
any lands or any class of villages or lands, or generally. By s. 185B it is pro- 
vided that a Record of Rights shall be maintained m every Village and such 
record shall include the particulars specified in els. (a) to (d) of subs. (4) 
of that section. The Advocate General concedes that no notification has been 
issued under s. 185A, and the State of Bombay was bound to maintain a Record 
of Rights in the area which constituted formerly the Janjira State, and when 
the State of Bombay did not carry out its statutory obligation to maintain the 
Record of Rights, the petitioner could have applied to this Court, for a writ 
of mandamus directing the State to prepare the Record of Rights, and the 
petitioner having failed to do so, especially after 1953 when he must have realis- 
ed that if he desired to terminate the tenancy of his protected tenant he had to 
show that on January 1, 1952, the land stood in his name, failure to comply with 
the requirement of s. 84(2-A)(1) is directly attributable to his own negligence 
and on that score s. 84(2-A)(1) cannot be regarded as whira vires. We are 
unable to accept that contention. 


Whether a statute is ulira vires must be judged in the light of circumstances 
existing at the date when the challenge to ita validity is raised. It is not in 
our judgment open to the State to contend that if the attention were invited 
to its statutory obligation which it has failed to carry out the State 
might possibly have taken steps to rectify its error and thereby enabled 
the landlord to terminate the tenancy effectively under g. 84(2-A)(1). The 
validity of the provision must be judged only in the light of the fact that 
neither on January 1, 1952, nor on the date on which the tenancy was sought 
to be terminated by the landlord by notice served upon the tenant was there 
in existence any Record of Rights. As the statute imposed an obligation upon 
the petitioner to show that his name was entered in the Record, which did not 
exist, it must in our judgment be regarded as unreasonable and therefore void. 

Article 19(1)(f) of the Constitution confers upon all citizens inter aha the 
right to acquire, hold and dispose of property; and it is the right of every 
owner to hold, use and enjoy his property after lawfully terminating the 
tenancy under which the property is held by the tenant. Undoubtedly the 
right is not absolute and may be limited by restrictions placed on the exercise 
of that right, but the restrictions must be reasonable. That the petitioner 
might have persuaded the State to prepare the Record of Rights under s. 135B 
of the Bombay Land Revenue Code, in our judgment, does not make the condi- 
tion imposed by s. 84(2-A)(1) of the Tenancy Act anytheless unreasonable, ° 
when in fact no Record of Rights was prepared. In our view, the failure on 
the part of the petitioner to apply for a writ of mandamus compelling the 
State to prepare the Record of Rights must be entirely disregarded in judgmg 
the vires of s. 34(2-A) (1) in so far as it infringes his right to hold property 
under art. (1) (f) read with cl. (5) of that article 

It was then urged that in any event the impugned provision was saved by 
arts. 31A and 81B of the Constitution. It has not been contended that 
the impugned restriction placed npon the right of the petitioner is Justi- 
fied by art. 31. The contention t the impuĝned provision is validated 
by art. 31B notwithstanding the infringement of the right to property 
vested in the petition®: is easily disposed of. It is true that in the Ninth 
Schedule to the Constitution the Bombay Tenancy and Agricultural Lands 
Act, 1948, is one of the Acts specifically mentioned. By art. 31B none of the 
Acts and Regulations specified in the Ninth Schedule nor any of the provisions 
thereof are to be deemed void, or ever to have become void, on the ground that 
such Act, Regulation or provisipn is inconsistent with, or takes away or 
abri any of the rights conferred by, any provisions of the Third Part of 
the Constitution, and notwithstanding any judgment, deeree or order of any 
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Court or tribunal to the contrary, each of the said Acts and Regulations shall, 
subject to the power of any competent Legislature to, repeal-or amend it, con- 
tinue in force. Evidently art. 31B has been enacted with a view to protect 
from challenge the provisions of the specified Acts. But the protection in 
our judgment can only: apply to the Acts as they stood at the date when the 
Constitution (First Amendment) Act, 1951, was enacted. If any other inter- 
pretation of art. 81B were permissible, it would in effect confer upon a sub- 
ordinate Legislature the power of amending the Constitution. The effect of 
art. 31B and the Ninth Schedule is to incorporate the diverse provisions 
of the Acta in the Constitution and the. provisions of the Acta are ren- 
dered free from challenge as inconsistent with or taking away or abridg- 
ing any rights conferred by the Third Part of the Constitution. There is 


nothing in art. 81B which confers upon the Legislatures which had originally : 


at} 


passed these Acts.the power to amend them inconsistently with the provisions. 


of the Oonstitution or to take away or abridge the rights conferred by the 
Constitution. If the Acts specified in the Ninth Schedule have to be amended, 
the amendments must either be consistent with the provisions of the Constitution 
or be saved under art. 8LA of the Constitution. If those provisions are not saved 
by art. 314 and are otherwise inconsistent with the Constitution, they must be 
held void. The Constitution can be amended only by Parliament and in the 
manner provided by art. 868 of the Constitution, and any attempt to amend any 
of the Acts mentioned in the Ninth Schedule so as to away or abridge any 
of the rights conferred by the Third Part of the Constitution by a Legislature 
other than the Parliament of India and in a manner different from that provided 
in art. 368 is in our judgment void and ineffective. We are, therefore, of the 
view that art. 81B does not assist the State in maintaining that s. 34 (2-A) (1) 
of the Bombay Tenancy and Agricultural Lands Act, 1948, is intra vires. 

The relevant part of art. 3LA on which reliance is placed on behalf of the 
State and by the protected tenant is as follows: © i 

“Notwithstanding anything contained in article 13, no law providing for (a) the ac- 

quisition by the State of any estate or of any rights therein or the extinguishment or 
modification of any such rights...shall be deemed to be void on the ground that it is 
inconsistent with, or takes away or abridges any of the rights conferred by article 14, 
article 19 or article 31.” . 
Under cl. (2) (b) of art. 81A, the expression ‘‘rights’’, in relation to an estate, 
shall include any rights vesting in a proprietor, sub-proprietor, under-proprietor, 
tenure-holder or other intermediary and any rights or privileges in respect of 
land revenue. The question that’ falls to be determined is whether the con- 
dition imposed by the impugned provision amounts to ‘‘extinguishment or 
modification’’ of any right in an estate. The right of a landlord in any agricul- 
tural land governed by the provisions of the Bombay Land Revenue Code is, by 
B. 3(5), an estate, and the right of the landlord to terminate the tenancy of a 
tenant in occupation and to obtain possession is a right in an estate. But the res- 
triction sought to be placed upon the right of the landlord by the impugned provi- 
sion does not in our judgment amount to extinguishment or modification of that 
right. Under s. 5(3) it is open to a tenant to terminate the tenancy in respect of 
any land at any time by surrendering his interest therein in favour of the land- 
lord. Under s. 14 it is open to a landlord, notwithstanding any law, agree- 
ment or usage, or decree or, order of a Court of haw, to terminate the tenancy 
of any land in circumstances set out in cls. (a), (b), (c), (d) and (8) 
thereof. If.a tenant fails to pay the rent within the period provided or 
fails to pay reasonable rent or does an act which is d ctive or permanently 
injurious to the land, or has sub-divided, sub-let or assigned the land in con- 
travention of s. 27, or sub-lets the land or fails to cultivate it personally or 
uses it for purposes other than agriculture, the tenancy may be terminated 
by the landlord. In order to enforce this right, fulfilment, of the condition 
that the landlord’s name be entered in the Retord of Rights on January 1, 1952, 
is not preseribed. The absence of entry of the name of the landlord in the Re- 
cord of Rights on January 1, 1952, has, therefore, not the effect of extinguishing 
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the right of the landlord either to obian possession or to terminate the tenancy. 
If, in pursuance of a surrender made by a tenant or in enforcement of the right 
arising under s. 14, a landlord may obtain posseasion of property even though 
his name is not entered in the Record of Rights on January 1, 1952, and even 
if the tenant is a protected tenant, it would be difficult to hold that by im- 

posing the condition provided by s. 84(2-A)(1) the Legislature intended to 
extinguish the right of the landlord either to terminate the tenancy or to ob- 
tain possession of the land. In our judgment by imposing the condition it 
cannot also be said that the right of the landlord was sought to be modified. 
The right of the landlord continues in its full force and vigour; only a proce- 
dural requirement appears to be imposed upon the enforcement of the right 
by the impugned provision. In our judgment the modification which ig con- 
>templated by art. 31A is a modification in the proprietary right and not in 
the method for enforcement of the right. 

In Thakur Baghubir Singh v. Oourt of Wards, Aymer and another! their 
Lordships of the Supreme Court held that a provision which suspends the 
proprietary title of a landlord was not saved by the operation of art. 314 of 
the Constitution. Section 112 of the Ajmer Tenancy and Land Records Act 
(XLII of 1950) provided that 

“If a landlord habitually infringes the rights of a tenant under this Act, he shall, not- 

anything in section 7 of the Ajmer Government Wards Regulation, 1888 
(1 of 1888) be deemed to be a ‘landlord who is disqualified to manage his own property’ 
within the meaning of section 6 of the said Regulation and his property shall be liable 
to be taken under the superintendence of the Court of Wards.” 
The validity of this provision was challenged by a disqualified proprietor. 
Their Lordships of the Supreme Court held that s. 112 could not be regarded 
as a reasonable restriction imposed in. the interests of the general public on 
the exercise of the right conferred by art. 19(1)(f), because it completely 
negatived the right by making its enjoyment depend on the mere discretion of 
the executive. Their Lordships also held that the section was not validated 
by art. 31-A of the Constitution as it was not 

Aao dna Soe no eisenlel dont y e Sale d apent ar Gr way eine aheree 
in or for the extinction or modification of any such rights” 
within the meaning of art. 31-A. Their Lordships observed: 

“The word ‘modification’ in the context of art. 31-A. only means a modification of the 
proprietary right of a citizen like an extinguishment of that right and cannot include 
within its ambit a mere suspension of the right of management of the estate for a time, 
definite or indefinite.” l 
The modification contemplated by art. 31A is, therefore, a modification of the 
proprietary right, and the restriction imposed upon s8. 84(2-A) (1) is not such 
a modification. An erroneous entry in the Record of Rights maintained under 
Chap. X-A of the Bombay Land Revenue Code can always be corrected, and 
armed with such an entry corrected under the procedure pravided by the 
Bombay Land Revenue Code or by a separate suit it may be open to a land- 
lord to obtain possession. of property consistently with s. 34(2-A) (1). So long 
as the erroneous entry remains, the right of the landlord may be regarded as 
suspended, but on rectification ‘of the error the right becomes enforceable. It 
may be possible for the State,’ as the learned Advocate General argued, to pre- 
pare the Record of Rights retrospectively for areas in which no record is pre- 
pared, and if the record ds sd prepared, the restriction imposed by the impugned 
provision will disappear. It is evident, therefore, that so long as there is no 
Record of Rights or there is an erroneous entry in the record, the: landlord’s 
right to terminate the tenancy and to claim possession from a protected tenant 
for purposes mentioned in s. 34 remains suspended, but mere suspension of the 
right of th e landlord is not in our,judgment extinguishment or modification of 
the proprietary right. We are, therefore, of the view that art. 31A -does ae 
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protect the impugned provision against the vice of infringing the Constitutional 
guarantee of right to property. 

We uphold the argument advanced on behalf of the petitioner that s. 34 (2-A) 
(1j of the Bombay Tenancy and Agricultural Lands Act, 1948, is inconsistent 
with the right to property conferred by Part III of the Constitution and is, 
therefore, void in so far as it requires landlords owning lands in areas in which 
Record of Rights is not prepared, to show in proceedings in ejectment under 
s. 34(1) that their names were entered in the Record of Rights on January 1, 
1952. On the view taken by us the order passed by the Bombay Revenue 
Tribunal must be set aside. We direct that the proceedings be remanded and 
the Tribunal do hear and dispose of the same according to law. There will be 
no order as to costs. 


Order iorri, 
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APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


VALAJA GOVINDA SARAVANABAVANANTHAN v. THE EXCHANGE 
BANK OF INDIA AND AFRIOA LIMITED.* 


Trustee—Bank and customer—Bank collecting bils of customer—Customer not giving 
any instructions regarding bille—Bank ordered to be wound up after collection oł 
bile—Whether amount of bills held in trust by bank for customer—Customer whe- 
ther entitled to be paid in priority to other credttors of bank. 


The appellant deltvered to the respondent bank, with which he had a current ac- 
count, bills of exchange for collection at Aden and these bills were collected on April 
2) and 26, 1949. The appellant did not instruct the respondent as to what was 
to be done when the bills were realised and the proceeds came to the respondent. 
The respondent received intimation that these bills were collected on May 2, 1949, 
and on that very day a petition was presented for winding up of the respondent and 
a winding up order was made. In liquidation the appellant’s claim in respect of the 
amount of the bills was allowed as an ordinary creditor. The appellant took out a 
chamber summons contending that he was entitled to be treated as a creditor who 
should be paid m priority to the other creditors because the amount of the bills was 
held by the respondent in trust for him:— 

Held, that in the absence of any instructions from the appellant, the function of the 
respondent as an agent for collection came to an end when the bills were collected, 
and the sale proceeds not being Impressed with any trust, the respondent became 
entitled to use those sale proceeds for its ordinary business, and 

that, therefore, the respondent became the debtor of the appellant as soon as thcse 
bills were realised and the appellant was not entitled to be paid in priority to the 
other ordinary creditors. 

It is not true to say that the bank in every case where it collects bills as an agent 
for its customer holds the proceeds as a trustee. It is a trustee so long as the bill 
is not realised or not collected But as soon as the bill is collected, it then depends 
upon the facts of each case whether with regard to the proceeds the bank is a trustee 
or a debtor. ‘ 

Vel Ldkhamsey & Co. v. Dr. Bana}: applied. 
Bank of India v. Oficial Liquidator," disapproved. 
Farrows Bank Ld., In re’ explained’. 


Onr Valaja Govinda Saravenabavananthan (appellant), who had a current 
account with the Madras branch of the Exchange Bank of India and Africa 
Ltd., Bombay (respondent), delivered to the Madras branch of the respondent 
four bills of exchange for collection at Aden. The Aden branch of the reg- 

* Dectded, March 18, 1957. O.C.J. Appeal 2 ” (1948) 52 Bom. L. R. 587. 


No. 62 of 1956 : L C. No. 148 of 1949. 3 (1928) 1 Oh. 41. 
1 (19655) 57 Bom. L. R. 998. 
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pondent realised the amount of Rs. 30,199 in respect of these bills on April 25 
and 26, 1949. This amount was duly credited by the Aden branch to the ac- 
count of the Madras branch and the relative credit advices were received by 
the latter on May 2, 1949. On May 2, 1949, a petition was presented for wind- 
ing up the respondent and a winding up order was made. In the liquidation 
of the respondent the appellant’s claim was allowed as an ordinary creditor. 
The appellant took out a chamber summons claiming that he was entitled to 
be treated as a creditor who should be paid in priority to the other creditors 
on the ground that the amount of Rs. 30,199 in respect of which his claim was 
allowed was held by the respondent in trust for him. Coyajee J., who heard 
oa summons, dismissed it, delivering the following judgment on June 29, 
1956 :— 


COoYaJE® J. This is a claim made by a certain customer of the Exchange 
Bank of India and Africa Ltd. in liquidation that a certain amount, namely a 
sum of Rs. 30,199, is due to him and is impressed with trust and should not 
be classified as an ordinary claim as has been allowed by the Liquidator. 

The facta of the case are not in dispute. The claimant had a current ac- 
count with the Madras branch of the bank and certain documents were handed 
over to the said branch of the bank in liquidation on April 18, 1949, namely, 
four bills for collection at Aden. The records of the bank showed that the 
said bills were thereafter on or about April 18, 1949, despatched to the Aden 
branch and the Aden branch realised the amount in respect of these bills on 
April 25, 28, 1949, and the said amounts were duly credited by the Aden 
branch to the account of the Madras branch of the bank, and it further appears 
that the relative credit advices were received by the Madras branch of the 
bank on May 2, 1949. 

The question is whether these bills were handed over to the Madras branch 
by the claimant for collection in the ordinary course of banking transaction 
or whether these bills were expressly handed over to the bank making the 
bank agent for collection and for tranamigsion. The affidavit of the Liqui- 
dator states that the claimant had given no instructions to the bank to col- 
lect the amount in respect of the said bills and hand over the proceeds there- 
of to him. In these circumstances the question is whether the bank acted in 
the normal course of business and collected the moneys. If it did so, then 
there is no question of this amount being impressed with any trust. It 
is contended on behalf of the claimant that when the bank collected the moneys 
at Aden, it became an agent for the purpose of transmission, and therefore, at 
that point of time the moneys were impressed with the character of trust 
moneys in the hands of the bank. That can only be so if there were express 
instructions which are nowhere to be found in the documents either produced 
by the bank or by the claimant. In the ordinary course after collection the 
next transaction would have been for the bank to credit the Madras account 
of the claimant with those moneys. In those circumstances it cannot be said 
that the bank acted as agent for collection and agent for transmission, in the 
absence of any proof of any express direction to that effect by the claimant. 

Mr. Parpia has relied upon the decision of my Brother Mr. Justice Tendol- 
kar in the case of Bank of India v. Official Liquidator.! The learned Judge 
after setting out the facts obgerved as follows (p. 588) :— 

“Where a bank collects a cheque, it may do so as a Rolder for value or as a mere 
agent of the bolder for the purpose of collection. In the latter casa, it is well estab- 
lished that the proceeds of the cheque are held by the bank as a trustee for the holder 
of the cheque.:..Where a customer pays the cheque into his account with a bank, a 
question may well arise as to whether the benk received it as holders for value or as 
mere agents for collection....But imasmuch as, in the present case, the claimants had 
no account with the bank, no such question arises. Moreover, the letters with which 
these cheques were, forwarded to ibe kank sor colleeton: have been produced and: Hcy 
are in these terms:— 

1 (1949) 52 Bom. L. R. 587. 
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‘We beg to enclose a cheque for Rs.....for collection on yourselves and request 
you to remit the proceeds leas your charges by a cheque drawn in our favour on a bank 
in Bombay’. It cannot, therefore, be disputed that in the present case the bank acted 
as the agents for collection of the claimants in respect of these three cheques.” 

I entirely agree with these observations of the learned Judge. He expressly 
sets out the instructions given to the bank to collect and remit. In these 
circumstances that principle cannot, as I have pointed out above in the ab- 
pence of any express instruction making the bank agent, apply to the case 
before me. 

I, therefore, hold that the summons is not maintainable.and should be dis- 
missed with costs. Counsel certifled. 


The appellant appealed. oe 


M. E. Parpva, for the appellant. 
K. K. Dasm, for the respondent. 


CHaaua C.J. The appellant’s claim was allowed in the liquidation of the 
respondent bank as an ordinary creditor and he took out a summons claiming 
that he was entitled to be treated as a creditor who should be paid in priority 
to the other creditors becanse the amount of Ra. 30,199 in respect of which his 
claim was allowed was held by the bank in trust for him. The facts are that 
on April 18, 1949, the appellant delivered to the Madras branch of the re- 
pondent bank four bills of exchange for collection at Aden. On April 25, 
1949, three of these bills were collected and the fourth bill was collected on 
April 26, 1949, and the aggregate amount of these four bills is the amount of 
Rs. 30,199. The respondent bank received intimation that these bills were 
collected on May 2, 1949, and on that very day a petition was presented for 
the winding up of the ondent bank and a winding up order was made. On 
these facts the learned Judge held that the appellant was not entitled to be 
treated as a creditor who was entitled to be paid in priority to the other ordi- 
nary creditors, and Mr. Parpia before usin this appeal has contested the 
soundness of the decision arrived at by the learned Judge. 

Now, the only fact on which Mr. Parpia relies, and indeed the only fact on 
which he can rely, is that the bills were handed over to the respondent bank for 
collection. In other words, the bank was the agent of the appellant for col- 
lection of these moneys. No instructions whatever were given by the appel- 
lant with regard to these bills. The appellant did not instruct the bank with 
regard to what was to be done when the bills were realised and the proceeds 
came to the bank. But, says Mr. Parpia, the law clearly establishes that if a 
bank is an agent for collection for a customer, that agency brings about a 
fiduciary relationship and that agency is not terminated till not only the 
amount is realised but the amount is credited to the account of the customer. 
it may be stated that the appellant is a customer of the bank and has a credit 
account with the bank. As we shall presently point out from the authorities 
the position is this. The bank may receive a cheque or a bill either ag a holder 
for value or as an agent for collection, and Mr. Parpia is right that when the 
bank receives a bill or a cheque as an agent for collection, the bank is acting 
as the agent of the customer, and there being a fiduciary relationship, a trust 
is constituted. But the qugstion is up to what point of time that relationship 
of principal and agent continues between the bank and its customer. It is 
', Clear, as we shall presently point out, that such a relationship may end at any 
point of time and a relationship of debtor and creditor may come into exist- 
ence; then the customer quae the proceeds of the bill or the cheque is a credit- 
or and not a cestui que trust and the bank is a debtor and not'‘a trustee. 

Therefore, what we have to decide m this case is whether on the facts thus 
stated the relationship of principal and agent continued right up to May 2, 
1949. If it did, then undoubtedly the appeflant is entitled to say that in res- 
pect of the proceeds of the four bills the bank was its trustee. The undisputed 
and most important fact in-this appeal is that the four bills were collected 
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on April 25 and 26, 1949, before the bank went into liquidation, and in our 
opinion, when the bills were collected, inasmuch as the appellant had given no 
instructions to the bank as to what should be done with those proceeds, the 
bank became entitled to use these proceeds for its ordinary business. These 
proceeds became the ordinary assets of the bank and these proceeds were not 
impressed with any trust. The position would have been different if the ap- 
pellant had given instructions to the bank to the effect that after the bills were 
collected the bank should either keep these moneys for him or should pay them 
to someone alse or do something definite or specific with regard to these pro- 
ceeds. But, in the absence of any instructions, the function of the bank as an 
agent for collection came to an end when the bills were collected, and the 
sale proceeds not being impressed with any trust, the bank became entitled to 
use those sale proceeds for its ordinary business. If that be the true position, 
then it is clear that on these facts the bank became the debtor of the appellant 
as soon as these bills were realised. 

Now, let us see whether this position in law is in any way challenged by any 
authority on which Mr. Parpia has relied. First there is a judgment of the 
Division Bench of this Court in Velji Lakhamsey & Co. v. Dr. Banajv’. At 
p. 997 the principle of law is enunciated: 

“ The relationship between a banker and its customer is that of a debtor and cre- 

ditor and any amount due by the banker to the customer in that relationship cannot 
be claimed by the customer fram the bank as a preferential creditor if the bank is 
wound up. But a customer may give certain specific directions to the bank and con- 
stitute the bank its agent If the bank acts as an agent and not as a debtor, then 
the agency brings about a fiduciary relationship between the customer and the bank 
and that fiduciary relationship lasts until the agency is terminated. Therefore, if the 
customer were to give directions to the bank that a certain amount must be paid to a 
certain person, then till that amount is paid pursuant to directions of the customer, 
the agency would continue and the bank would hold the amount not as a debtor of 
the customer but in the capacity of a trustee and the amount would be impressed 
with a trust. The matter may be looked at from a different point of view. If a cer- 
tain amount of a customer is lying with the bank, the safe test which may be applied 
in order to determine whether that amount is impressed with any trust is to find out 
whether the bank is entitled to use that amount in the ordinary course of its business, 
whether it belongs to its general funds, or whether it is specially appropriated for a 
particular purpose and cannot be utilised by the bank for its normal ordmary 
business.” 
Applying that test to the facts of this case, it is clear that the amount realised 
by the collection of the four bills was not impressed with any trust and that 
the bank was entitled to use that amount in the ordinary course of its busi- 
ness and that it belonged to its general funds. 

It is said that there is a judgment of this Court which deals directly witb 
the case of collection of bills or cheques by the bank and that decision is more 
in point than the judgment to which we have just referred, and that is the 
judgment of Mr. Justice Tendolkar reported in Bank of Indsa v. Official Inqut- 
dator.2 The learned Judge says (p. 588): 

“ Where a bank collects a cheque, it may do so as a holder for value or as a mere 
agent of the holder for the purpose of collection. In the latter case, it is well estab- 
lished that the proceeds of the cheque are held by the bank as a trustee for the hold- 
er of the cheque.” i ; 

The learned Judge has relied on the case of Farrow’s Bank Ld., In re. As 
we shall presently point out, with respect to the learned Judge, that proposi- 
iion in the form in which it is enunciated is not borne out by that decision. 
It is not true.to say that the bank in every case where it collects bills as an 
agent for its customer holds the proceeds as a trustee. It is a trustee s0 long 
as the bill is not realised or not céllected. But.as soon as the bill is collected 


1 (1955) 57 Bom. L. R. 908. 8 [1923] 1 Oh. 41. 
2 (1949) 52 Bom. L. R. 587. 
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it then depends upon the facts of each case whether with regard to the pro- 
ceeds the bank is a trustee or a debtor. Turning to the case of Farrow’s Bank, 
the learned Judge had to consider two questions. One was whether the bank 
became the agent for collection of the cheque in question, and on the facts the 
learned Judge decided that question in favour of the customer. As Mr. Par- 
pia Tightly points out, as far as our case is concerned that is an admitted 
position. Then the learned Judge discusses the second question which is whe- 
ther the money in respect of that cheque was received by the bank in time for 
it to become their property as on a debtor and creditor account as distinct 
from the previous relationship of agent and principal which existed for the 
reasons the learned Judge has mentioned, and the learned Judge holds that the 
money was received by the bank after it had suspended payment, and the 
learned Judge points out (p. 51): 

“ ..That being so it seems to me that after ceasing to act as a going concern...they 
bad no longer any authority from Voyce (Le. the customer) to take what was in fact 
his money received after the stoppage and convert it into money forming part of their 
assets, in respect of which they would be entitled to assume the position of debtors 
instead of agents. On that short ground I am of opinion that these moneys never 
were in fact collected by Farrow’s Bank at a time when they were entitled to claim 
them as part of their assets.” 

Therefore, the test applied by the learned Judge with regard to the proceeds 
of the cheque received by the bank was whether the cheque or the bill was col- 
lected at a time when the bank was entitled to claim those proceeds as part of 
its assets, and in this case the learned Judge held that the bank was not en- 
titled so to claim because the bank had stopped its business, it was not func- 
tioning as a bank and it could not say that it was entitled to use the moneys 
of its customer as part of its general funds. Therefore, it is not correct to 
gay, again with very great respect, as Mr. Justice Tendolkar says that the mere 
fact that a bank acts as an agent for collection necessarily leads to the infer- 
ence that the bank becomes the trustee of the sale proceeds of the bills or 
cheques. As soon as this stage of collection 1s reached and the proceeds are 
realised, the question must always be asked: Are those sale proceeds im- 
pressed with a trust or is the bank entitled to use those sale proceeds as part 
of its general funds? And the answer to that question must depend not on 
eny abstract proposition of law, but on the facts of each case, and on the facts 
of the case before us it is clear that on the bills being realised, there being no 
instructions from the appellant and the bank still functioning as a bank, it 
was entitled to use those sale proceeds as part of its general funds. 

Therefore, in our opinion, the learned Judge was right in the conclusion 
he came to. The result is that the appeal fails and is dismissed with costs. 

Liberty to the respondent’s attorneys to withdraw the sum of Ra. 500 depo- 
sited in Court and to appropriate it in part satisfaction of the order for 
costs herein. 

Solicitors for the appellant: stile & Co. 

Solicitors for the respondent: Bhatshankar Kanga and Girdharial. 


Appeal dismissed. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


ZAMIR AHMED RAZ v. DR D. R. BANAJI.? 

Indian Companies Act (VII of 1913), Secs, 85(1), 86-I(a)}—Additional directors ap- 
pointed by company attending meeting of board of dérectors—Under articles of 
association directors empowered to act before acquiring qualifying shares but such 
shares to be acquired within two months of their appomtment—Dtrector’s office to 
be ipso facto vacated on his failure to obtain within time qualifying shares—Com- 
pany wound up within two months of appointment of additional directora—No shares 
allotted to such directore—Whether additional directors could be placed on list of 
contributories—Contract to acquire shares whether tmpHed between company and 
directors. 


The appellants who were appointed as additional directors of a company attended 
two meetings of the board of directors. Under an article (art. 100) of the articles of 
association of the company the qualification of a director was the holding of ordinary 
shares of a certain nominal value, and it further provided that “a Director may act 
before acquiring such qualification but that in any case acquire the same within two 
months from his appointment.” Another article (art. 104) provided that the office of 
the director would ipso facto be vacated if he failed to obtain within the time specifi- 
ed the share qualification necessary for his appointment. No shares were allotted to 
the appellants and the company was wound up within two months of their appoint- 
ment. The Official Liquidator applied for placing the appellants on the list of contri- 
butorles and this application was resisted by the appellants:— 

Held, that the appellants having ceased to be directors on the winding up of the 
company within the period of two months permissible under article 100, there was 
no obligation upon them to acquire the shares required by that article, ` 

that even on the view that the directors notwithstanding the winding up continued 
to be directors, the appellanis by virtue of article 104 having ceased to hold office 
after two months of their appointment, there was no express or implied contract 
under which they were bound to take the qualifying shares, 

that even assuming that some element of contract was introduced by reason of 
article 100 and that article constituted an offer by*the directors, the company never 

: having allotted any shares to the directors at any material time there was never a 
contract between the company and the directors, and 

that, therefore, the appellants could not be put on the list of contributories. 

Molinesur v. London, Birmingham and Manchester Insurance Company, explained. 

Salsbury-Jones and Dale’s Case, referred to. 


ZAIR AHMED Raz and two others (respondents) were appointed on June 30, 
1951, as additional directors of Filmland Limited. The respondents attended 
two meetings of the board of directors on July 3, 1951, and August 24, 1961. 
On August 24, 1951, a petition was presented for winding up of Filmland Limit- 
ed, and subsequently an order for winding up was made. On June 27, 1902, 
the list of contributories was settled and a certificate to that effect was issued 
on February 4, 1953. On July 6, 1956, Dr. D. R. Bamaji, the Official Liqui- 
dator (applicant), applied to the Court for placing the respondents on the list 
of contributories. The application was heard by Coyajee J. who allowed it, 


delivering the following Judgment on August 8, 1956 :— 


COYAJEE J. This is an application by the Official Liquidator of the Film- 
land Ltd. in liquidation for putting on the list of contributories certain three 
respondents under s. 184 of the Indian Companies Act. The facts of this case 
are very simple and not contested. The order for the winding up of this com- 
pany was made on August 24, 1951. On Juné 30, 1951, at a certain extra- 
ordinary general meeting the three respondentg were appointed directors and 
they attended the board meetings on July 3, 1951, and on August 24, 1951, the 
day on which the winding up order was made. I have perused the minutes, 
copies of which are annexed to the affidavit of the Liquidator in reply, and 


+ Decided, March 20,'1957. O.C. J. Appeal ` 1 Hiab 2 K. B. 589. 
No. 80 of 1956 : L O. Petition No. 227 of 195F. 2 [1 8 Ch. 356. 
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these minutes show that the respondents had attended to the business of the 
company in some detail. It appears and it is not denied that the names of the 
respondents are nowhere to be found ‘on the Register of the company, nor is 
there any resolution of the board m that connection. The question, therefore, 
arises whether the respondents are liable to be placed on the list of the contri- 
butories in the above circumstances. 

I shall first refer to the relevant article in this connection which is art. 100, 
and it runs as follows :— 

“The qualification of a Director other than a Special Director, ‘shall be the holding 

of ordinary shares in the company of the nominal value of Rs. 10,000/-. A Director 
may act before acquiring such qualification but that in any cese shall acquire the same 
within two months from his appointment.” 
The other article relevant for the purpose is art. 104A, which says that if such a 
director fails to obtain within the time specified or ceases thereafter to hold 
the share qualification necessary for his appointment, he shall tpso facto vacate 
his office. I shall first refer to s. 30, sub-s. (2), which defines a member as every 
other person who agrees to become a member of a company and whose name is 
entered in its register of members and such a person be a member of the 
company. Now, strictly speaking, on a reading of this section the respond- 
ents would not come within the definition of a member. Therefore, the only 
question is whether they had entered into a contract either express or implied 
to take these shares, and that will depend upon a proper construction of the 
reading of art. 100-read with art. 104A and whether the proper construction 
is that the period of time namely the two months allowed for acquiring the 
shares ig a time prescribed for the purpose of giving such directors locus pent- 
tentias or whether this is only a period within which they must acquire them 
or otherwise they would cease to be directors and nonetheless liable. Mr. Vima- 
dalal appearing on behalf of the respondents has relied upon a certain decision 
namely, In re Wheal Buller Censols.’ I shall first refer to two'other decisions 
and then come to this decision as that will throw better light on the position. 
In the case of Anglo-Ausirian Printing and Publishing Union, known as Isaacs’ 
case,2 a person had accepted the office of a director of a company and 
had acted as such and it was held that there ought to be inferred an agreement 
between him and the company, on his part that he will serve the company on 
the terms as to qualification and otherwise contkined in the articles of asgo- 
ciation, and on the part of the company that he shall receive the remuneration 
and benefits provided by the articles for the directors. In that case Sir H. I. 
signed both the memorandum and articles of association for one share and he 
was appointed one of the first directors and acted as such for more than a year; 
but he never applied for any more shares, nor were any ever allotted to him 
and he was never registered as a member of the company although there were 
sufficient shares to allow an allotment being made to him. It was held by 
Mr. Justice Stirling that Sir H. L had, under the circumstances, agreed with 
the company to take, and that the company had agreed to allot to him, the 
shares which constituted his qualification as a director, and, accordingly, that 
he was liable to be settled upon the list of contributories in respect of that 
number of qualification shares. This judgment was taken to the Court of 
Appeal and the Court of Appeal affirmed the Judgment of Mr, Justice Stirling. 
Lord Justice Lindley after making certain observations stated as follows (p. 
166) :— . 

“ He became a director, to my mind, by signing the articles; under sec. 72 he 
assented to do so at once. But any possible doubt as to any inference to be drawn 
from the mere signing is removed by the fact that he actually acted as a director. There 
is no question as to his having accepted the terms.” ` 
I must, however, point out that the article there, namely art. 71 of that company, 
says that unless he acquired those shares, hg shall be deemed to have taken the 
said shares from the company and the same shall be forthwith allotted to him 


1 (1888) 38 Ch. D. 43. T 2 [180%] 2°Ch. 158. 
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accordingly. So that, the only. way this case can be distinguished from the case 
before me is on the langnage of art. 71 of that company which laid down that 
if he failed to acquire them he shall be deemed to have agreed to take them. 
The next case is more to the point and that is the case of In re Hercynta Cop- 
per Company.’ In that case, one R. was named in the articles of association 
of a company and in a prospectus issued by it as one of its first directors. The 
articles provided that a director’s qualification should be the holding of shares 
of the nominal value of £250; and that the first directors might act before 
acquiring their qualification; but that unless they did so within a month of 
their- appointment, they should ‘‘be deemed to have agreed to take the same’’. 
R., although not one of the original seven members of the company, signed and 
sent to the company prints of the prospectus and articles. He never acted as 
a director, nor paid for qualification shares; but more than a month after the 
company’s incorporation he wrote a letter to the Secretary resigning his office. 
It was held by the Court of Appeal, affirming the judgment of Mr. Justice 
Wright, that in the winding up of the company R. was rightly placed on the 
list of contributories in respect of shares of the nominal value of £250. Coun- 
sel appearing on behalf of the director in that case tried to distinguish this 
case from Isaacs’ case by saying that the director in Isaacs’ case was held 
liable on an implied contract to take his qualification shares, because he had 
acted as a director, whereas the applicant had not. Mr. Justice Wright posed 
the question whether there was an acceptance by R. of the office of the 
director or an agreement 'to accept it upon the terms of the articles? He 
thereafter referred to the case of Isaac and held that there was an acceptance hy 
R. of the office of director, or an agreement by him to accept it upon the 
terms of the articles. The judgment was affirmed by Lord Justice Lindley 
and Lord Justice Lopes. Lord Justice Lindley said that this case was as strong 
as Isaacs’ case except that R. although he did not act ag a director, he 
assented to becoming one on the terms of the articles. Lord Justice Lopes ob- 
served that (p. 409): 

“I do not feel any sympathy for persons who put themselves in this position. They 
allow their names to appear as directors of the company, and they hold themselves out 
as directors of the company. They hold shares for which they pay nothing, and when 
the company turns out unsuccessful they want their names taken off the register.” 

I have given due. weight to the fact that in these two cases, I have just refer- 
red to, the articles are couched in a certain manner. Nonetheless, the ques- 
tion arises whether there is a proper contract in terms of art. 100 in the 
case before me. Now, I shall refer to the case relied upon by Mr. Vimadalal, 
namely, Wheal Buller Consols. In that case, by the articles of association 
of a limited company, it was provided that the qualification of a director 
should be the holding of 250 shares at least and that he might act before ac- 
quiring his qualification, but that his office should be vacated if he did not 
acquire it within three months after his election. J., who has subscribed to 
the memorandum of association for ten shares, was elected as a director, ac- 
cepted the office and attended the meetings of directors for more than three 
months from his election, but never applied for, nor had allotted to him, any 
other shares than his original ten shares which were standing in his name. 
It was held that the acceptance of the office of director and the continuing 
to act after the time by which the qualification ought to have been acquired, 
did not amount to a contract by J. to take the additional shares requisite for 
his qualification and that he must be upon the list only for the ten shares. 
In this case it is clear that a discussion ensued as to whether there was or 
was not an existing contract between J. and the company. The question was- 
whether there was any agreement with the company and Lord Justice Cot- 
ton stated that the question was whether he should be put on the list of contri- 
butories in respect of shares which he never agreed with the company to take, 
and unless he is to be held to have done so by signing the memorandum of 


1 [1894] 2 Ch. 408. 
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association. So that, there being no contract that could be spelt out, the 
question was whether such a contract was indicated by reference to the memo- 
randum and articles of association, because he had subscribed to the memo- 
randum of association for 10 shares and in respect of them he admits that 
ne is a contributory. As Lord Justice Lindley points ont, ‘this case arose 
under articles of a very peculiar description’ and that article is set out ar 
art. 89 at p. 42. The article said that the qualification of a director shall be 
the holding of preference shares or stock in that company of the nominal 
value of £250 and that any director may act before acquiring his qualifica- 
tion shares or stock. Thereafter article 91 says that the office of director shall 
be vacated if he ceases to hold his qualifications shares, or does not acquire 
the same within three months. So that, on a reading of this article, the ques- 
tion arose in this case whether there was an implied contract, and the learned 
Law Lord held that there was no implied contract looking to the terms of 
these very peculiar articles of association, and, therefore, if there was no 
express or implied contract on the reading of the articles, it was held by 
Lord Justice Lindley that the mere fact that the party had acted. as a director 
could not give rise to an inference that he had agreed to take the shares re- 
quisite for his qualification. 

In these circumstances this particular case arose and was decided on the 
peculiar terms of the articles of association of that company. The question 
before me is whether on a proper reading of art. 100 there is an express or 
implied contract. The words used are that ‘‘a director may act before ac- 
quiring such qualification, but he shall in any case acquire the same within 
two months of his appointment.’’ The question is whether a party acting as 
a, director makes himself liable or not to be placed on the list of contributortes. 
To my mind the two months given are not given to the director to resile from 
his position. It is time given to the director within which he must acquire 
the shares and he undertakes when he signs this and takes office as a director 
to acquire those shares, which amounts to an implied contract to buy these 
shares from the company or obtain them elsewhere. 

As pointed out by Mr. Ghose at p. 250, the lapse of time within which the 
director is bound to qualify only amounts to an offer to take shares and no 
agreement to take them exists until the offer has been accepted, for example, 
by placing the director on the register, by resolving to allot the shares to 
him or by so acting as to show that be has assumed that his offer has been 
accepted and by both parties acting on that assumption. Here, when the 
directors acted as directors as indicated by the minutes, it is clear that it was 
assumed by both parties in these circumstances that the offer had been ac- 
cepted. So that, not only on a construction of art. 100, but on the facts of 
the case, namely by the directors acting as directors, the offer, to my mind, 
was accepted and there was a contract, In any event, an implied contract, 
to acquire these shares. 

In these circumstances, the respondents cannot succeed in resisting their 
names being placed on the list of contributories. The list, therefore, as sub- 
mitted today by the Liquidator is settled. Certificate to issue. The respond- 
enis will pay the costs of this application of the Jaquidator fixed at Ra. 120. 


The respondents appealed. Vi 


P. N. Bhagwati, with E? J. Joshi and N. V. Vimadalal, for the appellants. 
R. Mathatone, for the respondent. 
© 

Cuagua C.J. An interesting and important question relating to Company 
law arises on this appeal, and the facts that have to be considered are few 
and simple. The appellants were appointed on June 30, 1951, as additional 
directors of the company in liquidation of which the respondent is the Official 
Liquidator. The appellants attended two meetings of the board of directors 
on July 3, 1951, and August 24, 1951. On August 24, 1951, a petition was 
presented for winding up of the company and ultimately an order for winding 
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up was made. On June 27, 1952, the list of contributories was settled and a 
vartificate to that effect was issued on February 4, 1953. On July 6, 1956, the 
respondent Liquidator applied to the learned Judge for placing the appellants 
on the list of contributories, The learned Judge acceded to that application 
and the appellants have come in appeal. 

Under art. 100 of the company, the qualification of a director is laid down, 
and that qualification is the holding of ordinary shares of the nominal value 
of Rs. 10,000, and the article goes on to state: 

“A Director may act before acquiring such qualification but that m any case (unless 
he is a special Director) acquire the same within two months from his appointment.” 
Article 104 deals with the vacating of the office of a director and cl. (a) pro- 
vides that the office of the director shall tpso facto be vacated if he fails to ob- 
tain within the time specified in art. 100, or any time thereafter ceases to hold, 
the share qualification necessary for his appointment. The provisions in the 
Companies Act correspond to these two articles. We are concerned with the 
old Companies Act, and s. 85(1) provides: 

“Without prejudice to the restrictions imposed by section 84, it shall be the duty 

of every director who is by the articles required to hold a specified share qualification, 
and who is not already qualified, to obtain his qualification within two months after 
his appointment, or such shorter time as may be fhred by the articles.” 
And s. 86-I provides that the office of a director shall be vacated if— (a) he fails 
10 obtain within the time specified in subs. (1) of s. 85, or at any time there- 
after ceases to hold, the share qualification, if any, necessary for his appoint- 
ment. Therefore, treating this matter as one of first impression and construing 
the articles of association and the corresponding provisions in the Companies 
Act, the position clearly is this. A director can act for two months without 
possessing the qualification required under the articles. If he wants to contmue 
after that period, he must have the requisite qualification. If after the period 
of two months he does not possess the requisite qualification, he automatically 
vacates office. Therefore, two months’ locus penitentiae seems to have been 
wiven to a director to acquire the necessary qualification. It is difficult to un- 
derstand how from these articles and this provision in the Companies Act it is 
possible to submit that there is a contract between a director and the company 
that as soon as he is appointed he shall acquire the necessary shares, and that 
if he does not acquire the shares, the company will allot those shares to him and 
put him on the register. It would have been possible to take such a view if 
a director could have acted without the qualification and if he had not auto- 
matically vacated office. Then it could have been said that inasmuch as the 
articles require a particular qualification and the director has acted without 
that qualification, in law he must be deemed to have contracted with the com- 
pany that he would acquire the necessary qualification. But as the articles 
of the company provide for the vacation of the office of a director acting with- 
out qualification, there seems to be no scope for implying a contract on the 
part of the director to acquire the necessary shares. If art. 104 was not there 
and if s. 86-I did not find a place in the Companies Act and if there was no 
automatic vacating of office and if the director had continued in office although 
he did not acquire the necessary shares within the time limited by art. 100, 
then there would have been considerable force in the contention that after the 
period of two months it must*be assumed that thera was a contract as between 
the director and the company that he would buy the necessary. shares and 
acquire the requisite qualification. 

Now, having dealt with our first impression, let us turn to the authorities 
and see what they have to say about it. We will first turn to Palmer’s Com- 
pany Precedents, but before we deal with this learned author it is necessary 
to state that prior to the English Companies Act of 1900 there was no pro- 
vision in the Act for a director who did not acquire the qualification shares 
to vacate his office. It was only in®1900 that the English Companies Act made 
this provision which corresponds to the provision in our Act. With this back- 
ground we will see what Palmer has got to say on this question. At p. 579 
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Palmer sets out a clause of model articles of association which is 84a, and that 
clause is very significant: 

“A director may act before acquiring his qualification, but shall in any case acquire 
the same withm one month from his appointment: and unless he shall do so, he shall 
be deemed to have agreed to take shares sufficient to make up his qualification from 
the company, and the same shall be forthwith allotted to him accordingly.” 
Therefore, an implied contract is incorporated by this clause itself, and having 
stated what the old law was in relation to a clause similar to the one set ont, 
viz., 84, the learned author goes on to say (p. 579): 

“But the Act of 1900 materially affected the operation of the clause, for in specify- 

ing one month as the time within which the director must acquire his qualification the 
clause fixes within the meaning of s. 3 of that Act a ‘shorter time’ than two months, 
and accordingly, at the end of the month, the director, if he has not obtained his quali- 
fication, vacates office. Now it may be that notwithstanding this the company might act 
on the clause, and allot him his qualification—that is to say, the shares which he agreed 
to take. But if no allotment is made prior to a winding up, it would seem that the ex- 
director should not be held liable in a winding up to be placed on the list of contribu- 
tories for the shares, for, the campany not having accepted the offer whilst it was a 
going concern, it is not just and equitable to place him on the list of contributories in 
the winding up.” 
Therefore, it is rather significant that even when Palmer is discussing the new 
Act in the observations just made by him he assumes that the articles con- 
tained a clause like 84a and in view of that article he expresses the opinion 
that notwithstanding the new provision in the Act with regard to the auto- 
matic vacating of office, the company may allot shares to the director under 
this clause. But even there he makes it clear that it is only on the allotting 
of the shares that the company is deemed to have accepted the offer made by 
the director accepting office under a clause similar to 84a, and therefore he 
gays that if there is no allotment and a winding up takes ‘place, the director 
eannot be placed upon the register. 

Now let us see what the facts here are in the light of these observations. The 
appellants were appointed directors on June 30, 1951.. Admittedly no shares 
were ever alloited to them and the company was wound up within two months 
of their appointment. It is possible to take the view that they ceased to be 
directors or they ceased to function as directors on August 24, 1951, which was 
less than the period of two months permissible under art. 100, and they having 
ceased to be directors on August 24, 1951, there was no obligation upon them 
to acquire the shares required by art. 100. If the other view for which Mr. 
Mathalone contends is accepted, vis. that notwithstanding the winding up the 
appellants continued to be directors although shorn of all their powers, even 
so two months after June 80, 1961, they would cease to hold office by reason 
of art. 104, and having ceased to hold office it is difficult to understand how it 
could be urged that there was any express or implied contract under which 
they were bound to take the qualifying shares. Hven if we were to assume— 
an assumption which is difficult to make—that some element of contract has 
been ‘introduced by reason of art. 100, the utmost that one can go to, as said 
by Palmer, is that art, 100 constitutes an offer by the directors, which offer 
ean only result in a concluded contract provided the offer is accepted by the 
company allotting the shares. So even from this point of view there was never 
a contract between the company and the directors, the company never having 
allotted any shares to the directors at any material tine. 

We might also look at the other learned author on Company Law, viz. Buck- 
ley. At p. 61 Buckley deals with the decisions under the old law where there 
was no provision for the vacation of office of a director, and the learned author 
disagrees with the principle enunciated under those decisions even under the 
old law, and this is what the learned author says: 

“The principle involved in the above decisions, namely,’ that a director who might 
originally have obtained his qualification shares where he pleased, came after a reason- 
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able time under a contract to take them from the company, is not easy to follow. -It 
would seem to confound duty with contract.” 
With regard to the present law this learned author is more emphatic and cate- 
gorc. i 
“...The question, however, is now of little importance, as s. 182, post, which applies 
to all compenies, whether formed before or after the Ist January, 1901, prescribes the 
consequences of a director failing to qualify within a specifled time, and such conse- 
quences appear {to be wholly inconsistent with any implication of an agreement by the 
director to subscribe his qualification shares” (p. 61). 
Therefore, the view of the learned author is—with which we entirely agree—that 
where we fnd in the law a consequence prescribed for not acquiring the qualify- 
a shares, it is impossible to imply that there was a contract to acquire those 
ares, 

Mr. Mathalone has relied on two English decisions. One is Molineauz v. 
Lendon, Birmingham and Manchester Insurance Company,' and Mr. Matha- 
lone tells us that that is the only case he has come across which has dealt with 
the position arising under the law after the English Companies Act of 1900 
was passed. It is rather necessary carefully to look at the facts of that case. 
The plaintiff had the necessary qualifying shares, which were 50 shares. A 
subsequent resolution was passed increasing the qualification to 250 shares. 
After the resolution was passed the plaintiff acted as a director and he actual- 
ly signed a copy of the share prospectus in which his' name appeared as a direc- 
tor. Subsequently he resigned, and the Court held that the plaintiff had not 
vacated his office within the meaning of s. 8 subs. (2), of the Companies Act, 
1900, which provided for the vacating of office. . In other words, although he 
had ceased to possess the additional qualification required by the resolution of 
the company, he did not vacate office. In other words, he continued to act as 
a director without acquiring the additional shares which was the qualification 
necessary in order to enable him to act as such, and it is in the light of these 
facts that we must look at the observations of Lord Justice Cozens-Hardy on 
which reliance is placed (p. 595) : 

.“On principle, and apart from authority, it seems to us that a person who accepts 

an appointment as director, knowing that the holding of a certain number of shares is 
a necessary qualification, and acts as director, must be held to have contracted with the 
company that he will, within a reasonable time, obtain the requisite shares either by 
transfer from existing shareholders or directly from the company.” 
Therefore, the observations apply to the case of a director acting as such with- 
out the necessary qualification and it is by reason of that conduct that Lord 
Justice Cozens-Hardy said that an inference may be drawn that he has con- 
tracted with the company to buy the shares. But these observations cannot 
possibly apply to a case where the director does not act without qualification. 
In fact he cannot, because he vacates office. Lord Justice Cozens-Hardy was 
dealing with a case where in fact the director acted without qualification and 
did not vacate office, and, with respect, the principle is clearly intelligible. If 
the law does not provide for vacating of office and a director knowing that 
certain qualification is necessary in order to enabie him to act as a director does 
act without acquiring the qualification, then the law would presume that there 
was an implied contract between him and the company to acquire that quali- 
fication. 

Now, in the case befére us the appellants have acted as directors without 
the qualification shares because in law qualification shares were not necessary 
and they were authorised to act in law for a period of two months without the 
necessary qualification. Tnis case would have applied to the facta of our case 
if the appellants had acted as directors after two months without acquiring the 
qualification shares. But that cass could never have applied to our case be- 
cause after two months automatically by reason of the they would have 
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vacated office and they could not have continued to act as directors. There 
is rather a significant sentence in the judgment of Lord Justice Cozens-Hardy 
at p. 596 where he says: 


“...His position (that is, the position of the plaintiff in the case) is not the same 
as it would be if his name were not on the register, and the liquidator were seeking to 
make him a contributory.” 


Therefore, the other distinguishing feature which Lord Justice Cozens-Hardy 
has emphasised is that he was dealing with a director who ‘was already a mem- 
ber of the company, his name being on the register, and he is at pains to point 
out that his position might have been different if for the first time the liquida- 
tor was seeking to put a director on the register. This is exactly the case be- 
fore us. The appellants are not on the register of the company and the Liqui- 
dator is seeking to place them on the register. 


The second case to which our attention has been drawn is an earlier case 
which was decided under the old law, reported in Saltsbury-Jones and ‘Dale’s 
Case,' and the question that fell to be considered was whether a director who 
resigned before the qualifying period was under an obligation to take the quali- 
fication shares from the company, and the Court of A Lord. Justice Lindley 
dissenting, held that he was under no obligation. ow, it is very instructive 
to note that this decision was arrived at although there was a clause in the 
articles of association of the company to the effect: 

“A director may act before acquiring his qualification, but shall in any case acquire 
the same within three months from his appointment, and unless he shall do so he shall 
be deemed to have agreed to take the said shares from the company, and the same shall 
be forthwith allotted.” 


Lord Herschell, L.C., and Lord Justice Davey make it quite clear that but for 
these last words in the clause just set out there would be no question of the 
director being under any obligation to acquire the shares, and therefore what 
the Court had to consider was whether the last clause applied and because of 
the last clause there was an obligation upon the director to acquire the shares. 
Therefore, when the Court considered as to whether there was a contract or 
not, it did so only when there was an express provision in the article that the 
director shall be deemed to have to take the shares under certain 
circumstances. Mr. Mathalone has relied on the dissenting judgment of Lord 
Justice Lindley. Undoubtedly Lord Justice Lindley is a very famous name 
in English judicial history, but even famous Judges sometimes find themselves 
m a minority and their mere fame does not entitle the Court to overlook the 
judgment of the majority. But, even turning to the judgment of Lord Justice 
Lindley, it is clear that all that that learned Lord Justice was doing was to con- 
strue the particular article to which reference has been made, and where he dis- 
sented from the majority was that while the majority thought that the director 
having resigned before three months the provision in the clause that he shall be 
deemed to have agreed to take the shares did not come into operation, Lord Justice 
Lindley thought that the more natural and less forced meaning of the article 
was that once he accepted a directorship, whether he resigned thereafter or 
not, he should be deemed to have agreed to take the shares from the company. 
Therefore, neither the Judgment of the majoritys nor the dissenting judgment 
of Lord Justice Lindley, is of much assistance to the contention of the respon- 
dent that the appellants should be put on the list of egntributories. 


The result, therefore, is that we must differ from the view taken by the 
learned Judge. The appeal will, therefore, be allowed with costs and the 
order passed by the learned Judge will be set aside. The order for costs passed 
by the learned Judge will also be set aside and the respondent will be ordered 
to pay to the appellants the sum of Rs. 120 being costs of the chamber summons. 
The order for costs against the Liquidator fs limited to the assets of the com- 
pany in his hands. í 

1 [1894] 3 Ch. 356. 
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Liberty to the appellante’ attorneys to withdraw the sum of Rs. 500 depo- 


sited in Court. 
Appeal allowed. 


Solicitors for the appellants: Thakordas Daru Hemany & Co. 
Solicitors for the respondents: Matubhat Jamtetram & Madan: Kamdar 
& Co: Nant Hormusn & Co. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


DAULATRAM RAMESHWARLAL v. B. K. WADEY AR.” 
Constitution of India, art. 286—Bombay Sales Tar Act (Bom. ITI of 1953), Secs. 46, 10(b) 
& second proviso—Registered dealer selling goods for erport to exporters on F.O.B. 
basis and payment required to be made by exporters against presentation of bills 
of lading—Whether sales so effected exempted under art. 286—“Person” tn s. 10(b) of 
Act whether means a registered dealer. 


The appellants who were registered dealers under the Bombey Sales Tex Act, 1953, 
sold certain goods to a firm of exporters under a contract which showed that the goods 
were sold by the appellants to the exporters F.OB.„ that the exporters were to make 
payment against presentation of bills of lading and that the goods were covered by 
the buyer's export licence. On the question whether the sale was exempted by the 
provisions of art. 286 of the Constitution of India, Masmuch as the sale was effected 
in the course of export of these goods outside India:— 

Held, that on the facts of the case as the delivery of the goods was not obtained hy 
the exporters till after the goods had crossed the customs barrier and the price was 
not received by the appellants till delivery of the goods was given across the customs 
barrier, the sale was effected after the goods had entered the export stream, and 
‘that as the exporters could not, therefore, have diverted the goods to any other pur- 
pose than the purpose of export, the sale attracted the provisions of art. 286 of the 
Constitution and was exempt from taxation. 

State of Travancore Cochin v. Shanmugha Vilas Cashew Nut Factory,’ and Gandhi 
Sons Ltd. v. State of Madras," followed. 

Commr. of Inc.-Tax v. Mysore Chromite Ltd." explained. 
Louts Dreyfus And Company Ltd. v. State of Madras,‘ referred to. 

The word “a person” in s. 10(b) of the Bombay Sales Tax Act, 1933, must be read 

to mean a registered dealer. 


Messrs. DauLaTrast RaMESHWARLAL (petitioners) was a firm dealing in cot- 
ton and castor oil and it was registered under s. 11 of the Bombay Sales Tax 
Act, 1958, and under s. 12A of the Act it was granted the necessary authorisa- 
tion. In the course of their business the petitioners purchased cotton and castor 
oil for export and gave to their vendors J and K forms prescribed by the rules 
made under the Act and gave declarations to the effect that the said goods were 
meant for export and were being purchased therefor. The petitioners there- 
after sold the goods purchased by them for the purpose of export and the con- 
tracts which they entered into for the sale of the goods were in the following 
form :— 

DAULATRAM RAMESHWARLALL BOMBAY-2. 
Sale Confirmation No.—— è 
To, 
Dear Sirs, e 
We confirm having sold to you on...Quantity...ions only of 2240 Ibs. 
Description—Indian castor oil commercial with FFA upto 2%. 
Price Ra.... per ton of 2240 Ibs. loose FOB delivered. 
Sales Tax. 


e 
"Decided, Maroh 25, 1957. O.O. J. Appeal 2 [1l iG, 
No. 16 of 1957 : Miscellancous No. 362 of 1956. 8 (1954) a I. T. B. 128, 8.c, 
1 [1054] S. C. R. 58. 4 [l . C. 720. 
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Payment at Bombay against presentation of documents. 

Weighment ascertained by Public Surveyors. 

Broker 

Remarks Licence: Under buyers export licence. 

Please return the copy duly signed by you. 

This contract shall not be cancelled unless mutually agreed between buyers and 
sellers. All quality claims and disputes are to be setiled amicably. Should an amicable 
pettement not be poasible then by arbitrations, each party appointing their own arbitrator. 

Yours faithfully, 
For Deulatram Rameshwarlall, 





Accepted. 


For the period of assessment from April 1, 1954, to March 31, 1955, the peti- 
tioners effected sales of cotton of the total value of Rs. 68,493-2-6 sold on F.O.B. 
basis, sales of castor oil of the total value of Ra. 6,47,509-1-6 sold on F.O.B. 
basis: and the corresponding purchases of Rs. 5,63,500. The petitioners 
claimed exemption from payment of sales tax and purchase tax in res- 
pect of the aforesaid sales and purchases and their claim was disallowed 
by the Sales Tax Officer. On September 27, 1956, a notice of demand was served 
upon the petitioners calling upon them to pay a sum of Re. 25,448-9-9 ag sales 
tax and purchase tax in respect of the above sales and purchases. 


The petitioners applied to the High Court under art, 226 of the Constitution 
of India for setting aside the notice issued by the Sales Tax Officer. The peti- 
tion was heard by Mr. Justice K. T. Desai who dismissed it, delivering the fol- 
lowing Judgment on February 14, 1957 :— 


K. T. Desar J. Messrs. Daulatram Rameshwarlal, the petitioners herein, are 
dealers registered under s. 11 of the Bombay Sales Tax Act, 1958. They have 
been granted an authorisation under the provisions of s. 12(4) of that Act. 
They have filed this petition against the Sales Tax Officer, IV Division, Bom- 
bay, praying for a writ in the nature of certiorari or any appropriate writ, 
direction or order under art. 226 of the Constitution against him calling for 
the records of the case and for quashing and setting aside the order passed by 
him on September 21, 1956, being exh. B to the petition and the notice issued 
by him, dated September 27, 1956, which is exh. A to the petition. The peti- 
tioners further pray for a writ in the nature of prohibition or any appropriate 
writ or direction or order under art. 226 of the Constitution against the res- 
pondent prohibiting him from taking any steps or directing any other officer to 
take any steps, proceedings or action against the petitioners pursuant to the 
gaid order and the said notice and from taking or doing or causing to be done 
any further acts in pursuance of the said order and the said notice. The peti- 
tioners have further prayed for the issue of a writ in the nature of mandamus 
or any appropriate writ or direction or order under art. 226 of the Constitution 
ordering the respondent to cancel the said order and the said notice and to 
accept the contention of the petitioners that the sales and purchases mentioned 
in the petition were Immune from taxation and to revise the said order and the 
said notice on the footing of the immunity of the said sales and purchases from 
taxation. 

The facts giving rise to the petition, briefly stated, ave as follows :—The peti- 
tioners in the course of their business purchased cotton and’ castor oil for ex- 
port and made declarations to the effect that the said goods were meant for 
export and were being purchased therefor. The petitioners state that at the 
time of the said purchases they gave to their vendors certificates in forms J and 
K prescribed by r. 13 of the Bombay Sales Tax (Registration, Licensing and 
Authorisation) Rules, 1954. Form J. inter alta provides as follows :— 

“...the goods purchased by me...are intended for being despatched by me or by 
registered dealers to whom I sell the goods, to an address outside the State of Bombay.” 
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Form K provides that the goods purchased were intended for re-sale by the pur- 
chaser. These certificates were required to be given.in order to enable the ven- 
dors to claim exemption from the payment of sales tax under s. 8 of the Bombay 
Sales Tax Act, 1958. The petitioners further state that thereafter they sold 
the goods purchased by them for the purpose of export. The petitioners state 
that the contracts which they in their turn entered into for the sale of the said 
goods were in the form annexed as exh. C to the petition. These contracts are 
material for the purpose of deciding the questions raised in the petition as re- 
gards payment of sales tax by the petitioners. The price referred to in the con- 
tract is F.O.B. The term as ds payment is as follows :— ‘Payment at 
Bombay against presentation of uments”. Under the caption ‘‘Remarks 
Licence’’, it is provided as follows :—‘‘Under buyers export licence’’. The peti- 
tioners state that during the period of assessment ie. April 1, 1904, to March 
81, 1955, which is the relevant period for the purpose of this petition, they 
effected sales inter alta of cotton of the total value of Rs. 68,493-2-6 on F.O.B. 
basis and had effected sales inter alia of castor oil of the total value of 
Re. 6,47,509-1-6 on F.0.B. basis. It is in respect of these sales that the petitio- 
ners claimed exemption from payment of sales tax. That claim has been dis- 
allowed. They further state that they had effected purchases of the value of 
Rs. 5,638,500 for the purpose of enabling them to sell the goods for export. 
They claimed exemption from payment of purchase tax in respect of such pur- 
chases. That claim also has been disallowed by the Sales Tax Officer. The 
assessment order is dated September 21, 1956. The notice of demand following 
thereon is dated September 27, 1956. The petitioners say that under art. 
286(1)(b) of the Constitution it is provided that no law of a State shall impose 
or authorise the imposition of a tax on the sale or purchase of goods where such 
gale or purchase es place in the course of the import of the goods into, or 
export of the goods, out of the territory of India. They further state that 
under s. 46 of the Sales Tax Act, 1953, it is expressly provided that nothing in 
that Act or the rules made or deemed to have been made thereunder shall he 
deemed to impose or authorise the imposition of a tax on any sale or purchase 
of any goods where such sale or purchase takes place ‘tin the course of the 
import of the goods into the territory of India, or the export of the goods out 
of such territory’’, and that the provisions of that Act and the said rules are 
liable to be read and construed accordingly. The petitioners contend that the 
gales effected by them and the purchases made by them are sales and purchases , 
‘Cin the course of the export of the said goods out of the territory of India”’, 
and that the said sales and purchases are exempt from sales tax and purchase 
tax respectively under the said Act. The question that I have to determine is 
whether the sales and purchases referred to by the petitioners are sales and 
purchases effected in the course of export of the said goods. 

Article 286 of the Constitution came up for consideration before the Supreme 
Court in what is known as the First Travancere Case [State of Travancore 
Cochin v. The Bombay Co. Lid.]! and in what is known as the Second Travan- 
core Case [State of Travancore Cochin v. Shanmugha Vilas Cashew Nut Fac- 
tory].2 It is the latter judgment which is material for the purpose of this case. 
In dealing with the provisions of this article, Chief Justice Mr. Patanjali Shastri 
observes as follows (p. 62) :— 

“ What is exempted under the clause is the sale or’ purchase of goods taking place 
in the course of the import of the goods into or export of the goods out of the territory 
of India. It is obvious tht the words “import into” and “export out of” in this con- 
text do not refer to the article or commodity imported ar exported. The reference to 
“the goods” and to “the territory of Indie” make it clear that the words “export out 
of” and “import into” mean the exportation out of the country and importation into the 
country respectively. The word “course” etymologically denotes movement from one 
point to another, and the expression “in ‘the course of” not only implies a period of 
time during which the movement is in progress but postulates also a connected relation. 


1 [1962] 8. C. R. 1112. 2 [1954] B. C. R. 58. 
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...A sale in the course of export out of the country should similarly be understood in 
the context of clause (1)(b) as meaning a sale taking place not only during the activities 
directed to the end of exportation of the goods out of the country but also as part of or 
connected with such activities. ...It is however contended that on this principle of 
connected or integrated activities a purchase for the purpose of export must be regard- 
ed as covered by the exemption under clause (1)(6). We are unable to agree. 

The phrase “Integrated activities” was used in the previous decision to denote that 
“such a sale” (ie, a sale which occasions the export) “cannot be dissociated from the 
export without which it cannot be effectuated, and the sale and the resultant export 
form parts of a single transaction.” It is in that sense that the two activitles—the sale 
and the export—were said to be integrated. A purchase for the purpose of export like 
production or manufacture for export, is only an act preparatory to export and cannot, 
in our opinion, be regarded as an act done “in the course of the export of the goods out 
of the territory of India”, any more than the other two activities can be so regarded.” 

In the course of that judgment, at p. 68 it has been further observed as 
follows :-— 

“...It would seem, therefore, logical to hold that the course of the export out of, or 
of the import into, the territory of India does not commence or terminate until the 
goods cross the customs barrier.” 

In summing up their conclusions, at p. 69 it is stated as under :— 

“(1) Sales by export and purchases by import fall within the exemption under 
Article 286(1)(b). 

(2) Purchases in the State by the exporter for the purpose of export as well ag 
sales in the State by the importer after the goods have crossed the customs barrier are 
not within the exemption. 

(3) Sales in the State by the exporter or importer by transfer of shipping docu- 
ments while the goods are beyond the customs barrier are within the exemption, assu- 
ming that the State power of taxation extends to such transactions.” 

Having regard to these observations, I have to consider whether on the facts 
of this case it could be said that the sales that had been effected by the petitioners 
have been sales in the course of export i.e. whether the sales have taken place 
whilst the goods had crossed the customs barrier and were in the export stream. 
The petitioners themselves are not the exporters of goods. They have merely 
sold the goods for the purpose of export. The exporters of the goods are the 
purchasers from the petitioners. A transaction of purchase by the exporter 
for the purpose of export in the State is not within the exemption. The sale 
in the State to the exporter for the purpose of enabling the exporter to export 
the goods would not equally be within the exemption. From exh. C it is clear 
that the goods were to be exported under the export licence of the buyers. It 
is provided by s. 5(2) of the Exports (Control) Order, 1954, as under :— 

“Tt shall be deemed to be a condition of every licance— 

(a) sax 
(b) that the goods for the export of which the licence is granted shall be the 
property of the licensee at the time of the export...” 


It is clear from these provisions that before any goods could be exported under 
any licence, they must be the property of the licensee. The property in the 
goods must PS to the licensee before they cross the customs barrier. Under the 
contracts of sale entered into by the petitioners’it is expressly provided that 
the goods have to be exported under the buyers’ export licence. The goods 
could not be exported under the buyers’ export licence ginless they have become 
the property of the buyers before they cross the customs barrier. The gale by 
the petitioners to the exporter, who is the licensee, must take place before the 
goods enter the export stream i.e. the sale must take place within the State. 
The provisions of the Bombay Sales Tax Act, 1953, would be attracted to such 
a sale and sales tax would be leviable im respect thereof. It has been strenuous- 
ly urged on behalf of the petitioners that thé contract being an F.0.B. contract 
the property-in the goods would not pass until at least the goods are put on 
board a ship. It is further contended that as payment is to be made against 
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presentation of documents, until the documents are presented and payment is 
received the property in the goods would not pass. It is urged that as at the 
time when the documents are presented for payment, the goods must necessarily 
have entered the export stream, the transaction must be regarded as a transact- 
ion in the course of export. I do not accept any of the aforesaid contentions. 
The contract provides merely for the price being F.0.B. Before the goods are 
placed on board a ship, they must cross the customs barrier. Before the goods 
cross the customs barrier, the property in the goods must pass to the exporter, 
otherwise it would not be legally poasible to export the goods under the licence 
of the exporter. The bill of lading which has been tendered in this case itself 
shows that the goods are shipped not by the petitioners but by the exporters 
who have purchased the goods from the petitioners. The goods having been 
shipped by the buyers, the property in the goods must have passed to the buy- 
ers before the goods are so shipped by the buyers. Merely because the payment 
is deferred and has to be made against presentation of the documents, it can- 
not be said that the property in the goods has not passed. 

The customs procedure is set out at p. 19 of the Hand Book of Export Trade 
Control. It is the exporter who is required to deliver personally or through 
his agent to the Export Department of the Custom House at the port of export 
the shipping bill and the export licence. It seems to me that the contention 
of the petitioners that the pro in the goods passed after the goods entered 
the export stream is without any foundation. If the petitioners have done any 
acts for the purpose of exporting the goods under the licence of the exporter, 
they have done so as the agents of the exporter. In my view, the sales by the 
petitioners to the exporters took place within the State and that the petitioners’ 
contention in this connection is without any foundation. 

The petitioners have strongly relied upon a case reported in Gandhi Sons 
Lid. v. State of Madras.1 The Judges in that case have followed the deci- 
gion of the Supreme Court in the Second Travancore Case. At p. 702 they 
observe that the crucial question to be considered was whether the sellers con- 
tinued to be the owners of the goods upto or beyond the time when the goods, 
so to Bp entered the export stream. After referring to the judgment of the 
Supreme Court in the Second Travencore case, on the facts of that case, they 
held that the property in the goods did not pass to the buyers until the relevant 
bills of lading were presented to the buyers or in any event at least not until 
the goods were put on board the vessels. They further held that the goods had 
started on their journey to a foreign destination at the moment when the title 
in the goods passed to the buyers and that there was a sale in the course of 
export. The game cannot be said on the facts of this case. 

Having come to the conclusion that the salea effected by the petitioners are 
sales within the State, I hold that sales tax is leviable in respect thereof under 
the Bombay Sales Tax Act. 

I will now deal with the contentions of the petitioners as regards the pur- 
chases effected by them. The main contention of the petitioners, as set out in 
the petition, is that the purchases effected by them are in the course of export 
of the goods out of the territory of India. According to the judgment of the 
Supreme Court in the Second Travancore case, even the purchases in the State 
by the exporter himself for the purpose of export are not within the exemption. 
The petitioners are not the exporters. The purch&ses made by the petitioners 
in order to enable them to sell the goods so purchased to the exporters can in 
no sense be said to be parchases in the course of export. They are all purchases 
made within the State and are liable for payment of purchase tax. Mr. Gupte, 
the learned counsel for the petitioners, however, sought to argue that under 
the provisions of s. 10, purchase tax can be levied in a case where a certificate 
under cl. (b) of s. 8 has been furnished in respect of such goods when the 
purchasing dealer does not show „to the satisfaction of the Collector that the 
goods have been despatched by him or by a person to whom he has sold the 
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goods to an address outside the State of Bombay within a period of six months 
from the date of purchase by the dealer furnishing the certificate. He says that 
he had purchased these goods from a registered dealer and that he had furnish- 
ed a certificate in respect of such goods to the registered dealer in forms J and 
K as required by s. 8(b) of the Bombay Sales Tax Act. He contends that the 
goods had been despatched by him to an address outside the State of Bombay 
within a period of six months from the date of purchase and that these goods 
are exempt from purchase tax. He further contends that the Sales Tax Officer 
has wrongly required the production of N form before he would exempt these 
goods from the purchase tax, and that the action of the Sales Tax Officer is not 
warranted by law and is liable to be set aside. Rule 18(5) which requires a 
certificate in form N to be submitted provides as under :— 

“(5) Where a dealer holding an authorisation sells any goods purchased by him 

under such authorisation to a registered dealer intending to despatch such goods to an 
address outside the State of Bombay, he shall obtain, and produce whenever so required 
by the Collector or the assessing authority, a certificate in form N from such registered 
dealer.” 
The certificate in form N is required to be issued by a registered dealer pur- 
chasing goods from a dealer holding an authorisation under cl. (b) of s. 8 of 
the Bombay Sales Tax Act, 1953. It provides that the goods are to be despatch- 
ed by the person issuing the certificate to an address outside the State of Bom- 
bay. Mr. Gupte contends that the petitioners had not sold any goods purchased 
by them to a registered dealer and that they could not be required to produce 
a certificate in form N. Mr. Gupte is right when he says so. But in order to 
entitle the petitioners to claim any exemption from payment of purchase tax 
they have to satisfy the requirements of s. 10. They have not sold goods to a 
registered dealer. The only ground on which they claim exemption is that they 
themselves have despatched the goods. I have held that it is not they but the 
exporters who have despatched the goods, with the result that their claim for 
exemption from the payment of purchase tax also fails. 

Mr, G. N. Joshi, the learned counsel for the respondent, has in his reply 
pointed out to me that the petitioners were not entitled to urge any contentions 
other than those set out in their petition, and that it was not open to the peti- 
tioners to make out a case for exemption from payment of purchase tax under 
the provisions of s. 10 of the Sales Tax Act, 1953. Mr. Gupte has not applied 
for an amendment of the petition, and on a strict view of the matter Mr. Gupte 
is not entitled to raise the aforesaid contention. I have, however, dealt with 
the contention in my Judgment as the same has been argued at some length 
before me without objection at the time when the arguments were advanced 
by Mr. Gupte. l 

In the reult, the petition fails and is dismissed with costs and the rule 
issued herein is discharged. The matter has lasted for over five hours before 
me. I fix the costs at Re. 450. 


The petitioners appealed. 


J. C. Bhatt, with 8. V. Gupte and R. J. Joshi, for the appellants. 
M. P. Amin, Advocate General, for the respondent. 


CHaaua O.J. The appellants deal in cotton anù castor oil. They are regis- 
tered dealers under s. 11 of the Sales Tax Act, and they have also received the 
necessary authorisation under s. 12A. On September 39, 1956, a notice of de 
mand was served upon them calling upon them to pay a sum of Re. 25,448-9-9. 
The notice dealt with the period from April 1, 1954, to March 81, 1955. As the 
notice indicated, the assessees were liable to pay sales tax and purchase tax in 
respect of certain quantities of castor oil and cotton sold by the appellants to 
the firm of Godimetla China Appalaraju. The matter came up beforé,Mr. Jus- 
tice K. T. Desai, and he took the view that the demand made was justified and 
dismissed the petition of the appellants, which had been filed to challenge this 
notice of demand. 5 
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The question briefly is this. The sale with which we are concerned and 
which is sought to be taxed under the Sales Tax Act is a sale effected by the 
appellants with the firm of Godimetla China Appalaraju (heréinafter referred 
to as ‘‘the exporters’’) under certain contracts, a specimen of which has been 
annexed to the petition. The contention of the appellants is that the sale is 
exempted by the provisions of art. 286 of the Constitution, inasmuch as the sale 
was effected in the course of export of these goods outside India. Every one 
of the contracts shows that the goods were sold by the appellants to the export- 
ers F.0.B. It also shows that the exporters were to make payment against 
presentation of the documents, and also shows that the goods were covered by 
the buyers’ export licence. On these provisions of the contract, the material 
question that we have to determine is: when did the property in these goods 
pass? because, as we shall presently point out, it has been laid down by the 
Supreme Court that if a sale is effected after the goods have entered the export 
stream or have passed the customs barrier, then such a sale attracts the provi- 
sions of art. 286 and is exempt from taxation. 

Before we look at the authorities, it will perhaps be better if we look at the 
principle of the matter. , A sale by A to B of certain goods, which goods could 
be diverted by B for domestic use or which goods could be sold by B in the 
State itself could not be covered by the exemption under art. 286, because such 
goods would not be in the export stream. They would still be outside the stream 
because they could be diverted and never reach the stream so as ultimately to 
be exported outside India. It is, therefore, that the Supreme Court has em- 
phasised the fact that it is only that gale which takes place after the goods are 
incapable of being diverted that attracts the application of art. 286 of the 
Constitution. 

Now, what is the position here? The contract is an F.O.B. contract, and the 
price is to be paid by the exporter to the purchaser only on presentation of bills 
of lading. Therefore, two important and salient facts emerge from this; one 
that the delivery of the goods is not obtained by the exporter till after the 
goods have crossed the customs barrier and the price is not received by the 
sellers, the appellants, till they gave delivery of the goods across the customs 
barrier, because it is not disputed that the bills of lading could only be pre- 
pared after the customs duty on the goods had been paid and they had passed 
the customs barrier. Now, the question of passing of property is normally a 
question of intention, and the intention of the parties must be gathered from 
the terms of the contract. It is true that if the goods are appropriated tò a 
contract, the property will pass. But the appropriation must be unconditional, 
and if the appropriation is not unconditional, then the property will only pags 
when the condition is satisfied. In the contract before us it seems to us that 
it is clear that there was no unconditional appropriation of the goods by the 
appellants towards the contract. The appropriation was conditional upon the 
payment being made by the exporters on the presentation of the bills of lading, 
and, therefore, it is chear that the sellers wanted to keep the power of disposal 
over the goods till they had received the payment from the exporters. This 
fact is borne out rather emphatically by the circumstance that although the 
bills of lading were to be made out in the name of exporters, the bills of lading 
were to be retained by the appellants, and the appellants would not part with 
the bills of lading till payment had been made to thpm by the exporters. Now, 
the Advocate General has suggested two reasons why we should hold that the 
property had already passed in the goods before the goods crossed the customs 
barrier, and the first circumstance upon which -considerable emphasis is laid 
by the Advocate General is that the bills of lading in this case were taken out 
in the name of the exporters and not in the name of the sellers, and the Advo- 
cate General says that if the Intention was that the property should not pass, 
then one would have found a provision in the contract that the bills of lading 
should bé made out in the name of the sellers. Now, we see no difference 
between a provision in the contract that the bills of lading should be made 
out in the name of the sellers and a provision that the exporter was to get 
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the bills of lading, although they were in his name, only after he paid the 
price of the goods. In the first case on the price being paid, the seller would 
have to endorse the bill of lading in favour of the exporter. In the latter case, 
he would have physical control over the bills of lading till the price was paid. 
In either case the exporter would not be able to make any use of the bills of 
lading till he had paid the price. In a F.O.B. contract, delivery is ordinarily 
given by means of shipping documents, and therefore, in both the cases we 
are contemplating the delivery would only be given against payment. In one 
case the delivery would be given on the shipping documents being endorsed 
over by the seller to the exporter and in the other case, the delivery would be 
given by the sellers by the bills of lading being physically handed over to the 
exporter. Therefore, there is not much substance in the distinction sought to 
be made by the Advocate General, 


The other circumstance on which strong reliance has been placed by the 
Advocate General is that under the Export Trade Control Rules, the goods 
for the export of which a licence is granted shall be the property of the licen- 
cee at the time of the export. This is a circumstance which has also impressed 
the learned Judge, and what is suggested is that only an owner of the goods 
can obtain a licence and only an owner can export the goods under the licence, 
and therefore, it is urged that the exporter was the owner of the goods, that 
the Properly had passed and that the appellants were not the owners of the 
goods. Now, in the first place, we are not dealing with anything in pari mate- 
rta when we compare the language used by the Export Trade Control Order 
and the rules made thereunder and the question of passing of the property for 
the purpose of deciding whether art. 286 has application or not. But even if 
they were in pars materia, all that the export rule requires is that the exporter 
who has obtained the neceasary licence should be the owner of the property 
at the time of the export. This rule does not deal with the niceties of the 
time at which property passes. It deals particularly with the question that 
the goods which are on the high seas and which are being exported to a country 
outside India should be the goods of the exporter, who has obtained the neces- 
sary licence from the Government. This is admittedly the fact here. There is 
no doubt that the appellants agreed to sell the goods in question to the ex- 
porters so that the exporters should export them under their licence. It ig 
equally true that the goods had become the property of the exporters. While 
we are concerned here with the point of time at which the goods became the 
property of the exporter, the Export Licence Rule is not concerned with that 
question at all. Therefore, although it may be true for the purpose of Export 
Control Order that the goods at the time of export were the property of the ex- 
porter, it may be equally true for the purpose of deciding the question under 
art. 286 that the goods became the property of the exporter only after they 
crossed the customs barrier. Therefore, this particular circumstance does not 
assist the Advocate General in the contention that the property in the goods 
had passed before they crossed the customs barrier. 

One test, which is a fairly simple and easy test, and which is almost an 
infallible test in these matters is to consider whether the exporter could have 
diverted the goods which he had purchased to any purpose other than the 
purpose of export. Could he have resold the goods within the State? or could 
he have utilised thease goods for his own domestic purpose? and.the answer to 
that question must obviously be in the negative. Inasmuch as the exporter 
only gets delivery of the goods.by means of the documents of title after they 
have crossed the customs barrier, it is impossible to suggest that he could have 
made any other use of these goods axcept exporting them outside India. 

Now, turning to the authorities we have first the decision of the Supreme 
Court reported in State ef Travancore Cochin v. Shanmugha Vilas Cashew Nut 
Factory’ and the basis of this part of the judgment of the Supreme Court is to 
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be found in the citation from an American case, Empresa Stderurgica, 5. A. v. 
Merced,’ which passage appears at page 65 of the report: 

“It is the entrance of the articles into the export stream that marks the start of the 
process of exportation. Then there is certainty that the goods are headed for their forelgn 
destination and will not be diverted to domestic use”, 
and the conclusions of the Supreme Court are summed up at p. 69 in three 
propositions. It is conceded by Mr. Bhatt, who has appeared for the appel- 
lants, that his case does not fall either under the first or the second head, and 
his contention is that it falls under the third head, and the Advocate General 
says that when we look at the language of the third head, it does not clearly 
apply to the facts of this case. The third head is: 

“Sales in the State by the exporter or importer by transfer of shipping documents 

while the goods are beyond the customs barrier are within the exemption, assuming that 
the State power of taxation extends to such transactions.” 
And the Advocate General says that here we are not dealing with the case of 
an exporter transferring shipping documents, but here we have a case of a 
seller transferring shipping documents to an exporter. In our opinion, this is 
not the correct way of reading the proposition laid down by the Supreme 
Court. This proposition must be read in the context of the judgment, and as 
we have pointed out, what the Supreme Court has emphasised is a sale which 
is effected after the goods have crossed the customs barrier. It is that sale 
which comes within the exemption of art. 286 and it is that sale which cannot 
be subjected to a sales tax under a law passed by the State. Therefore, for the 
purpose of this proposition, the appellants must be looked upon as an export- 
er because he is transferring shipping documents for a price after the goods 
are beyond the customs barrier and in this sense the case of the appellants does 
fall under this head. But there is a clear and direct authority of the Madras 
High Court, reported in Gandhi Sons Lid. v. State of Madras. In a very well 
considered judgment, the Madras High Court on almost identical facts came to 
the conclusion that a sale effected under those circumstances would be exempt 
from tax by reason of the provisions of art. 286 of the Constitution, and the 
facts there, if anything, were stronger than the facts before us. In that caso 
there were three contracts, two C. & F. and one F.O.B.-and*the goods were 
packed and marked with the initials of the buyer. The bill of lading in case of 
each contract was taken in the name of the buyers and yet inasmuch as the price 
was to be paid on presentation of the bill of lading, the Madras High Court held 
that the property passed after the goods had entered the export stream, and, 
therefore, the sale was not liable to tax, and at p. 702 Mr. Justice Rajagopala 
Ayyangar correctly disposes of the question: 

“| ..The crucial question to be considered in this connection is whether the sellers con- 
tinued to be the owners of the goods upto or beyond the time when the goods, so to speak, 
entered the export stream.” 
and at p. 704 the learned Judge refers to a judgment of Lord Wright in 
Smithy and Co. v. Bailey and Co.5 where the learned Judge dicusses the course 
of a business under a C.LF. contract and Lord Wright says that in this 
course of business, the general property in the goods remains in the seller 
until he transfers the bills of lading. Now, in our opinion, this also applies 
to the F.0.B. contracts before us. The same view of the law was taken in a 
subsequent judgment of the Madras High Court in Lows Dreyfus And Company 
Lid. v. State cf Madras.4 As against this, the Advocate General has relied on 
an income-tax case decided by the Supreme Court in Commr. of Inc-Taz v. 
Mysore Chromite Lid.© The question that the Supreme Court was considering 
was whether a certain sale had taken place in British India or outside British 
India for the purpose of tax, and what was argued was that since the asseasee 
company placed the goods on board the steamer named by the buyer, the goods 
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became ascertained’ and the property in the goods passed immediately to the 
buyer, and Mr. Justice Das, as he then was, rejected this contention and asked 
the question as to whether there was an unconditional appropriation of the 
goods by merely placing them on board the ship, and the answer that the 
ee Judge gives is this (p. 184): 

. It is true that the price and delivery was F.O.B. Madras but the contracts them- 
feo ee credit for 
the requisite percentage of the invoice value to be available against documents. This 
clearly indicated that the buyers would not be entitled to the documents, that is, the bill 
of lading and the provisional invoice, until payment of the requisite percentage was made 
upon the bill of exchange. The bill of lading is the document of title to the goods and 
by this term the assessee company clearly reserved the right of disposal of the goods 
until the bill of exchange was paid.” 

Therefore, the learned Judge clearly held that the property did not pass 
till the bill of exchange was paid and till then the asseasee company, the sel- 
ler, reserved the right of disposal of the goods. But what is pointed out by 
the Advocate General and what is emphasised by the Advocate General is that 
in this case the bill of lading was taken in the name of the seller, the assesses 
company, and according to the Advocate General it was because of this circum- 
stance that the Supreme Court came to the conclusion that it did. Now, there 
ig no indication whatever in this judgment that it was that factor which indu- 
ced the Supreme Court to take the view that the property in the goods had 
not passed till the bill of exchange was paid. The point that the Supreme 
Court was emphasising was that the assesasee company, the sellers, had reserved 
the right of disposal until the bill of exchange was paid. The case is precisely 
the same here. The appellants have reserved the right of disposal of these 
goods till the price was paid, and as we have already pointed out, the fact 
that in the case before the Supreme Court the bill of lading was made out in 
the name of the sellers and in the case before us it was made out in the name 
of the exporters, has no relevancy to the question that we are considering. In 
our opinion, therefore, with great respect to the learned Judge below, the sale 
in question which js ‘sought to be brought to tax is a sake exempted under 
art. 286 of the Constitution, and, therefore, it cannot be brought to charge. 

There is one other matter of minor importance compared to what we have 
been considering, which has also been challe before us by Mr. Bhatt on 
behalf of the appellants, and that is his liability to pay’ purchase tax. That 
liability has been imposed upon him by reason of s. 10(b) of the Act, and the 
scheme of that section must be understood in the light of s. 8(b) and the 
second proviso to that sub-section. Now, s. 8(b) provides for what is to he 
deducted from the turnover which is liable to tax, and sub-cel. (b) is In these 
terms. 

“sales of goods to a dealer who holds an authorization and furnishes to the selling 

dealer a certificate in the prescribed form declaring tnier alia that the goods so sold to 
him are intended for being despatched by him, or by registered dealers to whom he sells 
the goods, to an address outside the State of Bomhay:” 
Now, when the goods were sold to the appellants, they gave a certificate to their 
purchaser and the certificate was that the goods which were purchased by them 
were intended for being despatched by them or by a registered dealer to whom 
they sell the goods to a pce outside the State of Bombay. Therefore, the 
geller of the appellant is exempt from paying sales tax on these goods which are : 
sold (a) to a dealer who holds the necessary authorisation and (b) who gives a 
certificate that the goods were not intended for local use but were intended 
for being despatched by him outside the State of Bombay or if they were not to 
be despatched by him or if they were not despatched by him, then they would 
be despatched by a registered dealer to whom he has sold the goods. Now, the 
second proviso to (b) is: 

whare auy boda: t0 which eh int Clause anle “ase Ok ahgwin to: tee san tinted Ge 
the Collector to have been despatched by the purchasing dealer, or by a person to whom 
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he has sold the goods, to an address outside the State of Bombay within a period of six 
months from the date of purchase by the dealer furnishing the certificate, the said dealer 
shall be liable to pay a purchase tax under clause (b) of section 10 on the purchase of 
such goods;” 

Inasmuch as the seller of the appellants escapes sales tax by reason of certain 
representations made by the appellants, the scheme of this proviso is that if 
these representations did not turn out to be correct, then the appellants ‘would 
pay the purchase tax in lieu of the sales tax which his seller would have paid, but 
for the representation. But the ingenious argument that is put forward by 
Mr. Bhatt is that whereas under sub-cl. (b) the certificate requires that the 
goods must be despatched by the appellants or by a registered dealer to whom 
they sell the goods, when we look to the proviso (2) even though the goods might 
be sold by the appellants to a person who is not a registered dealer, so long as 
that person despatches the ds outside the State of Bombay, there is no 
liability upon them to pay ie: purchase tax. In this particular case the ex- 
porters are not registered dealers. Therefore although they despatched the 
goods outside the State of Bombay, not being registered dealers, the representa- 
tions made by the appellants in the certificate given to the purchaser was not 
carried out. 

Now, when we turn to the charging s. 10(5), it provides: 

“Where a certificate under clause (b) of section 8'has been furnished in respect of 
such goods and the purchasing desler does not show to the satisfaction of the Collector 
that the goods have been despatched by him or by a person to whom he has sold the 
goods to an address outside the State of Bombay within a perlod of six months from the 
date of purchase’ by the dealer furnishing such certificate:” 
then the purchase tax would be levied. Now, it is true that as we are dealing 
with a taxing statute and s. 10(b) is the charging section, it must be strictly 
construed, and Mr. Bhatt’s contention is that here again the expression used 
is the despatch of the goods by ‘a person’ and not by a registered dealer, and 
Inasmuch as that condition has been satisfied, the appellants are not liable to 
purchase tax. In our opinion, we cannot ignore or overlook the preamble to 
s. 10(6), and if we cannot ignore or overlook that preamble, then we must con- 
strue the expression ‘a person’ in the light of this preamble, and if we have to 
construe the expression ‘a person’ in the light of the certificate which the 
appellants were bound to furnish, then the proper ‘canon of construction 
requires that ‘the person in this context must be read to mean a registered 
dealer. The whole object of obtaining a certificate from the appellants is to 
see that the goods are despatched by them or by a. registered dealer, and if that 
is the object, it is difficult to accept the contention that although the represen- 
tation made by the assessees has not been carried out, by reason of the use of 
the expression ‘a person’, the assessees are entitled to escape the purchase tax 
levied under a: 10(b). We must, theréfore, agree with the learned Judge Bo 
far as the appellant’s contention under this head is concerned. l 

The result will be that the Sales Tax Officer will be directed not to enforce 
the demand notice for pavment of general sales tax with regard to the sale 
aggregating to Ra. 2,68,558-3-0, which is of cotton and aggregating to 
Rs. 6,47,509-1-6 of castor oil, both these sales being covered by the F.O.B. con- 
tracts which we have considered in this appeal. . 

As the appellants have substantially succeeded, we direct that the respondent 
must pay to the appellants half the costs of the appeal. and with regard to the 
costs below, the order of*costs made by the karned Judge will bè set aside and 
we direct that the respondent should pay Rs. 250 to the appellants as costs. 


Appeal partly. allowed. 


Attorneys for appellants: Thakoredas Daru Hemany and Co. 
Attorneys for respondent: Intile & Co. 





L.R.—o9. 


d @ 
610 THE BOMBAY LAW REPORTER. [VOL. LIX, 


APPELLATE CIVIL. 


Before Mr. Justice Gokhale. 


JANKIBAI ABAJI PAWASKAR v. BHIKAJI 
RAGHUNATH CHAVAN.* 

Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 43, 46, 38(3) GDH) 
—Civil Procedure Code (Act V of 1908), Secs. 47, 2(2)—Applcation by creditor hold- 
ing money decree for adjustment of debta against petitioner and another—Petitioner 
only held to be debtor and award passed against petitioner for specific amount pay- 
able by annual instalmente—Creditor filing darkhast to recover instalment falling 
dus—Court rejecting petitioners plea that debt satisfied by payment made by other 


party in execution of original money decree—Whether petitioner entitled to appeal 
from such order. 


A creditor who had obtained a money decree against the petitioner and one R 
filed an application for adjustment of the decretal amount under the Bombay Agri- 
cultural Debtors Relief Act, 1947. R was held not to be a debtor and only the peti- 
tioner was held to be a debtor. The proceedings terminated in an award against the 
petitioner for a specifled amount to be paid by certain yearly instalments. On the 
failure of the petitioner to pay an instalment which had fallen due, the creditor filed 
a darkhast to recover it. In this darkhast the petitioner contended that as the credi- 
tor had obtained payment from R in execution of the money decree obtained by him 
against the petitioner and R, the liability of the petitioner was satisfied. The execut- 
ing Court rejected this contention and held that satisfactlon as pleaded by the peti- 
toner was not proved. On the question whether the petitioner was entitled to 
appeal to the District Court agninst the order of the executing Court, the petitioner 
contended thet though his appeal was not competent under the provisions of s. 43(1) 
of the Bombay Agricultural Debtors Relief Act, 1947, it was competent under s. 47 
of the Civil Procedure Code, 1908, by virtue of s. 46 of the Bombay Agricultural 
Debtors Relief Act:— 

Held, that the order passed by the executing Court did not fall under s. 47 read 
with s. 2(2) of the Ctvil Procedure Code, as the award passed by the Court did not 
amount to a decree and the parties to the award were not parties to any sult, and 

that, therefore, no right of appeal lay in the petitioner. 

Where the Ctvil Procedure Code, 1908, provides for an appeal, an order passed 
by the Court in proceedings under the Bombay Agricultural Debtors Relief Act, 
1947, though it may not be covered by s. 43 of the Act, would still be appealable if 
such an order was governed by any of the provisions of the Code. 

Shah Amratlal Lallubhai v. Dahyabhai Vishram Suthar and Vishnu Narhar Bhide 
vy. Abu w/o Gulam Husem Mahatye; distinguished. 


One Raghunath applied under the Bombay Agricultural Debtors Relief Act, 
1947, by an application No. 859 of 1947, made against Jankibai (applicant), 
for adjustment of a mortgage debt. On April 16, 1952, an award was passed 
for Ra. 728 against the applicant ordering her to pay the amount to Raghunath 
by annual instalments of Rs. 100 commencing from January 1, 1953. Two 
instalments due in the years 1953 and 1954 respectively were paid by the ap- 
plicant but as the instalment which fell due on danuary 1, 1955, was not paid 
by the applicant, Bhikaji and others (opponents), who were the heirs and legal 
representatives of Raghunath who had died in the meantime, filed Darkhast No. 
1 of 1955 on March 14, 1955, against the applicant to recover the instalment 
which had fallen due. 


*Decided, February 21, 1957. Civil Ratnagiri, in A. R- No. 1 of 1955. 
Revision AppHoation No. 482 of 1056 (with 1 (1980) Chi Revision Application No. 
Civi Revision Application No. 483 of 1056), 920 of 1949, decided by Dixit J., on January 
from the decision of V. D. Joste, District 28,1950 (U i}: 
Judge, at Ratnagiri, tn Board Appeal No. 1 2 (1952) dyi Revision PAEA No. 
of 1956, confirming}the order nat lg M. 490 of 1951, dealded by Ra yaksha and 
Thorat, “Civil Judge, Senior’ Division, at Vyas JJ., on Maroh 25, 1952 (Unrep.), 
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In Suit No. 141 of 1946 Raghunath had obtained a decree for Re. 8,800 against 
the applicant and her brother Ramji and Raghunath had filed an application 
No, 860 of 1947 under the Bombay Agricultural Debtors Relief Act, 1947, 
against the applicant and Ramji for the adjustment of the decretal debt. In 
this proceeding the applicant alone was held to be a debtor and Ramji was 
held to be a non-debtor and an award was passed against the applicant for Re. 
2,050, on April 16, 1952, the amount bemg made payable by annual instalments 
of Rs. 275 commencing from January 1, 1953. The applicant paid Rs. 560 
due for the instalments for the years 1958 and 1954, and as she failed to pay 
the mstalment for the year 1955, the opponents filed Darkhast No. 2 of 1955 
against the applicant alone on March 14, 1955, to recover the instalment due. 

The two darkhasts were heard together. The applicant contended that in 
view of a purshts filed by the creditors on April 14, 1952, admitting receipt 
of Rs. 2,314-9-1 by sale of the movable property of her non-debtor brother 
Ramji in execution of the decree passed in suit No. 141 of 1946 and in view 
of the payments totaling Rs. 750 admitted to have been received from her, 
nothing remained due from her and hence both the awards were satisfied. 
The applicant further contended that the opponents had no right to start execu- 
tion proceedings to recover the debt until they had obtained a succession certi- 
ficate. The executing Court held that the creditors were entitled to obtain 
from the applicant satisfaction in respect of the instalments claimed in the 
two darkhasts. The Court ordered notice to issue to the applicant under 
O. XXI, r. 16, of the Civil Procedure Code, 1908, in view of the contention 
raised by the applicant that without.a succession certificate the opponents 
had no right to execute the award decree. 

The applicant filed two appeals before the District Court and the appeal Court 
raised a preliminary point as to whether the appeals were competent. The Dis- 
trict Judge held that the appeals were incompetent and dismissed the appeals, 
observing in his judgment, as follows :— 

“Section 48 of the Bombay Agricultural Debtors Relief Act provides that. ‘save as 
otherwise expressly provided in this Act, the provisions of the Code of Civil Procedure, 
1908, shall apply to all proceedings under this Chapter’ viz, Chapter IL Now Chapter I 
of the Bombay Agricultural Debtors Relief Act relates to procedure for adjustment ‘of 
debts. It cannot be said therefore that the provisions of the Civil Procedure Code in so 
far as they relate to appealable orders and decrees are also applicable to orders passed 
in the proceedings taken under the Bombay Agricultural Debtors Relief Act. Even 
assuming that the provisions of the Civil Procedure Code have application to the facts 
of the present case, an order directing issue of notice under O. XXI, r. 16, of the Civil 
Procedure Code is not appealable under O. XLII, r. 1, of the Civil Procedure Code. It 
is submitted by the appellant's learned pleader that the order appealed against relates 
to execution, discharge and satisfaction of the award. Now, in the first place, an award 
under the Bombay Agricultural Debtors Relief Act is not tantamount to a decree undet 
the Civil Procedure Code. Secondly, assuming that an award is a decree, the order 
appealed against cannot be said to relate to the execution, discharge and satisfaction of 
the decree.” 

The applicant filed two revision applications in the High Court. 

The applications werd heard. 


T. N. Walavalkar, for the applicant. ° 
K. J. Abhyankar, for the opponents. 
© 


GOKHALE J. These two revision applications have been preferred by the 
original debtor, one Jankibai, against the order passed by the learned Dis- 
trict Judge, Ratnagiri, dismissing her two appeals on the ground that they 
were not competent under the provisions of the Bombay Agricultural Debtors 
Relief Act, 1947. 

The petitioner Jankibai was indebted to one Raghunath Chavan, the father 
of the opponents, on a mortgage. There was an application for adjustment 
of debts in respect of this mortgage under the Bombay Agricultural Debtors 
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Relief Act, 1947, (which will hereafter be referred to as the Act) and that resulted 
in an award against Jankibai which was obtained by the creditor in B.A.D.R. 
Application No. 859 of 1957 on April 16, 1952. The amount of the award, which 
was made payable to the creditor, was Rs. 728, to be paid by yearly instalments of 
Rs. 100 each, the first instalment commencing from January 1, 1953. Two 
instalments of Re. 100 each were paid by the debtor, but as the subsequent 
instalment was not paid, the creditor filed Darkhast No. 1 of 1955 for recover- 
ing the instalment of Ra. 100 which had fallen due on January L, 1955. It 
seams that the petitioner Jankibai and her brother Ramji were also indebted in 
respect of other dealings to Raghunath Chavan and a decree was obtained by 
the creditor against Jankibai and her brother Ramji for the amount of Res. 
3,800. An application for adjustment of that decretal mount came to be filed 
both against Jankibai and Ramji. But Ramji was held not to be a debtor 
and only Jankibai was held to be a debtor. These proceedings terminated in 
an award against Jankibai alone which was passed in B.A.D.R. Application 
No. 860 of 1947, for the amount of Ra. 2,050, on April 16, 1952, and the amount 
was made payable by yearly instalments of Rs. 275 commencing from January 
1, 1953. Jankibai paid two instalments in respect of this award for the years 
1953 and 1954. As the instalment for the year 1955 remained to be paid, the 
ereditor filed Darkhast No. 2 of 1955 for the recovery of the instalment due 
for 1955. It has to be mentioned that just two days before the award was 
passed on April 16, 1952, in B.A.D.R. Application No. 860 of 1947, a purshes 
was filed on behalf of the creditor on April 14, 1952, stating that in Regular 
Darkhast No. 60 of 1949 which was filed by the creditor against Ramji, brother 
of the petitioner, Ra. 2,402-10-1 had been recovered including costs amounting 
to Ra. 88-1-0, Rs. 2,314-9-1 being towards the decretal amount. It has to be 
noted that in spite of this purshis by the creditor, Jankibai raised no conten- 
tion in the B.A.D.R. proceedings that she could in any way take advantage of 
this payment received from Ramji with the result that an award came to be 
passed against her to the extent of Rs. 2,050 as already stated above. 


It appears that in these two darkhasts two points were raised on behalf of 
the debtor Jankibai. The first point was that the creditor havmg obtained a 
payment of Ra. 2,814 and odd fori Ramji, the liability of Jankibai had been 
satisfied. The second paint was that the darkhasts were not competent be- 
cause the original creditor Raghunath having died and the darkhasta having 
been filed by his legal representatives, the opponents herein, they could not 
recover the amounts under the award, they having not obtained a succession 
certificate under s. 214 of the Indian Succession Act. I may mention that the 
trial Court observed that no succession certificate was necessary but it found 
that all the same the procedure laid down by O. XXI, r. 16, of the Civil Pro- 
cedure Code, not having been followed before issuing’ process in respect of the 
execution of the award, notice was ordered to be issued to the debtor under 
O. XXI, r. 16. Mr. Walavalkar has not challenged the correctness of this order. 
As regards the second point about satisfaction of the liability of Jankibai, the 
contention of Jankibai seams to be that under both the awards she was liable 
to pay Rs. 2,778 only. She had paid Rs. 200 in respect of the first award. 
She had paid Rs. 550 in respect of the second award and the amount of Ra. 
2.314 was admittedly recovared by the creditor from Ramji, her brother. There- 
fore her liability under both the awards was completely satisfied, and conse- 
quently the darkhasts were not maintainable against "her. This point was de- 
cided against Jankibai by the trial Court. 

Against this decision the petitioner filed two appeals before the District 
Court at Ratnagiri, which held that the orders in execution proceedings under 
an award passed under the provisions of the Bombay Agricultural Debtors Re- 
lief Act were not appealable under s. 48 of*the Act and that Mr. Walavalkar’s 
client could not take advantage of the provisions of s. 47 of the Civil Procedure 
Code. Therefore the lower appellate Court held that the appeals were incom- 
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petent and consequently dismissed both the appeals, That is why the petitioner 
has filed these two civil revision applications. 

Mr, Walavalkar contends that the view of the lower appellate Court that 
no appeal was competent is erroneous in law. In order to examine the validity 
of this argument it would be necessary to refer to certain provisions of the 
Act. Chapter IT of the Act lays down in ss. 4 to 46 the procedure for adjustment 
of debts. Section 48(1) sets out the cases in which appeals shall lie against any 
decision, order or award of the Court under this Act. Section 46 provides that 
gave as expresaly providel in the Act, the provisions of the Code of Civil Proce- 
dure, 1908, shall apply to all proceedings under that Chapter. Mr. Walavalkar 
principally relies on s. 46 in support of his argument that though his appeal is not 
competent under the provisions of s. 48(1) of the Act, it would be competent 
under s. 47 of the Code of Civil Procedure by virtue of s. 46 of the Act, which 
makes the provisions of the Code of Civil Procedure applicable save as expressly 
provided in the Act. Mr. Walavalkar also relies on the provisions of r. 18 of the 
Rules framed under the Act by virtue of the powers conferred on the State 
Government under s. 55. Rule 18 states that in respect of any matter for 
which no provision is made in the Act or the rules, the procedure laid down in 
the Code of Civil Procedure shall, so far as may be, be followed by the Court 
in the proceedings before it. Mr. Walavalker has then referred to the pro- 
visions of s. 88(3) of the Act under which the award has to be executed in a 
certain manner. The creditor has to apply in the prescribed form, which is 
Form No. 8, and Mr. Walavalkar concedes that this form differs from an 
execution application filed under the provisions of the Code of Civil Proce- 
dure. The application has to be made to the Court under the Act as defined 
in s. 2(3). Section 38(3) (f) provides that if the Court on receipt of such an 
application is satisfied that the debtor has made default in the payment of the 
instalment, the Court shall transfer the award for execution to the Collector, 
and thereupon the Collector shall recover the amount of the instalment 
from the debtor as arrears of land revenue. Therefore, argues Mr. Walavalkar, 
the Court has to satisfy itself whether the debtor has made a default in the 
payment of the instalment, and that would include the question whether there 
has been a satisfaction of the award as contended by the present petitioner. 
Mr. Walavalkar frankly concedes that his appeal would not come under any 
of the provisions of s. 43(1) of the Act. But he submits that since the 
provisions of the Code of Civil Procedure have been made applicable and since 
there is nothing to the contrary provided under the Act, the question whether 
his client has satisfied the award decree would be a question that would be 
governed by the provisions of s. 47 of the Code of Civil Procedure. Mr. Wala- 
valkar further argues that the decision of the trial Court negativing his con- 
tention that the two awards had been satisfied is a formal expression of an ad- 
judication in so far ag that Court is concerned conclusively determining the 
rights of the parties and therefore that order would amount to a decree under 
the provisions of s. 2(2) of the Code of Civil Procedure. 

This argument, as presented by Mr. Walavalkar, appears:to be attrac- 
tive, but the initial difficulty in the way of Mr. Walavalkar’s client is that 
under s. 47 of the Code of Civil Procedure what are contemplated are ques- 
tions arising between the parties to the suit in which the decree was passed 
and relating to the execution, discharge or satisfaction of the decree. Now, it 
cannot be held in the first instance that the parties to these darkhasts were 
‘parties to any suit. Nog can the awards passed against the petitioner be re- 
garded as decrees. Prime facie, therefore, s. 47 of the Civil Procedure Code 
would not apply. Section 88 of the Act on which Mr. Walavalkar relied itself 
‘shows that the award is not executable under the provisions of the Code of 
Civil Procedure. The form prescribed is different from the form of an execu- 
tion petition under the Code of Civil Procedure. The application for execu- 
tion has to be presented to the Couft under the Act and cl. (i) af s. 88(3) of 
the Act would show that where the award contains an order for the delivery 
of posseasion of any property under cl. (v) ‘of subs. (2) of s..82, such order 
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for possesion has to be executed by the Court as if it were a decree passed 
by it. Therefore it would appear that the Legislature intended that it was 
only where the award contained an order for delivery of possession that that 
order was to be executed as if it were a decree. So far as payment of money 
under the award is concerned, the Legislature has not provided for its execu- 
tion as a decree. It cannot also be contended that the decision of the trial 
Court in the present case conclusively determines the rights of the parties with 
regard to any matter In controversy in any suit so as to attract the application of 
g. 2(2) of the Civil Procedure Code. 


In support of his contention that the order passed by the trial Court would 
come under s. 47 of the Code of Civil Procedure, Mr. Walavalkar relied 
on an unreported decision of this Court in Shak Amratlal Lalubhas v. Dahya- 
bhai Veshrom Suthar.’ There Mr. Justice Dixit took the view that the provi- 
gions of s. 43 of the Act were not exhaustive. In that case the Court under 
the Act had issued a temporary injunction restraining one of the parties from 
disturbing the possession of the other. The provisions of the Act do not contem- 
plate the issue of an injunction. The injunction could only issue under the 
provisions of the Code of Civil Procedure, and since an order issuing an 
injunction is an appealable order under Q. XLII, r. 1(r), of the Code, it was 
held that an appeal lay to the District Court against such an order ‘though 
that order was not appealable under the provisions of s. 48 of the Act. This 
decision was approved by a Division Bench of this Court in Vishnu Narhar 
Bhide v. Abu w/o Qulam Husain Mahatye.= In my opinion, the facta of the 
present case are distinguishable from the facts of those two unreported rulings. 
Where the Code of Civil Procedure provides for an appeal, an order passed, 
by the Court in proceedings under the Act, though it may not be covered by 
s. 43 of the Act, would still be appealable if such an order was governed by 
any of the provisions of the Code of Civil Procedure. In the case decided by 
Dixit J. the order of injunction was passed by the Court under the provisions 
of the Code of Civil Procedure and, therefore, that order was held to be appeal- 
able by virtue of the provisions of O. XLII, r. 1(r). In the other case decid- 
ed by Rajadhyaksha and Vyas JJ., the application filed by the creditor for 
adjustment of debts was itself dismissed as being time-barred by the trial 
Court. The District Court set aside that decision in appeal and in revision, 
before this Court, the competency of the appeal to the District Court was itself 
challenged and this Court held, following the ratio of the earlier decision, 
that the appeal was competent inasmuch as the triak Court’s order rejecting 
the application as time-barred stood on the same footing as an order of rejec- 
tion of a plaint as being nme oaii against which an appeal was provided 
under O. VI, r. 11, read with s. 2(2) of the Civil Procedure Code. In the 
present case the proceedings which were started by the creditor have already 
terminated in two awards against the present petitioner and the Court decided 
in the darkhasts filed to execute the awards that satisfaction as pleaded by the 
debtor was not proved. This order, it is conceded, would not fall under any 
of the provisions of s. 48 of the Act, and it would be difficult to hold that such 
an order would fall under the provisions of s. 47 read with s. 2(2) of the 
Code of Civil Procedure, as the award passed by the Court does not amount 
to a decree, and the partieg to the award are not parties to any suit. 


‘Mr. Abhyankar, for the opponents, contends that even assuming that the 
awards passed against Jankibai, the present petitioneg, were decrees, the peti- 
tioner is not entitled to raise the point about satisfaction as that point was not 
taken by the petitioner before the awards were passed against her. As I have 
already stated in the earlier part of this judgment, a purshis was filled on behalf 
of the creditor, which is exh. 68 on the oe on April 14, 1952, acknowledging 
payment of Ra. 2,402-10-1 from Ramji who had been held to be a non-debtor. 


e 
1 Ne Civil Revision Hoation No, 2 (1952 ae Revision Rajadhyaiaha and No. 
, decided by Dixtt J., on January 490 of 19 
23, 1950 (Unrep.). Vyas JJ., on “March A A 
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Mr. Walavalkar’s contention on the point of satisfaction is that his client was 
entitled to derive a benefit from this payment made by Ramji, who is the 
brother of the present petitioner. If that was so, then in my opinion it was 
incumbent on the petitioner to raise this point under s. 22(5) of the Act, before 
the awards came to be passed against her on April 16, 1952. That being so, 
Mr. Abhyankar’s contention that her present contention would be barred by 
the principles of res judicata must be upheld. 

Besides, as award decrees had bean passed against the petitioner, the exe- 
cuting Court would not be competent to recognise any payment that may have 
been made by the debtor or by any one on her behalf before the passing of the 
awards. Therefore, the further contention of Mr. Abhyankar that no question of 
satisfaction of the award arises at all and s. 47 of the Civil Procedure Code would 
not be applicable would also seam to be correct. In my opinion, therefore, 
the view of the trial Court that there was no satisfaction of the liability of 
the petitioner as alleged by her would be justified and it would not be necee- 
gary to interfere in revision even assuming that appeals were competent to 
the District Court. 

I may mention that no prejudice would seem to have been caused to 
Mr. Walavalkar’s client. The two awards were passed against her on the 
basis that she was a debtor. So far as the award in application No. 859 of 
1947 18 concerned, there was a liability against her of 728 out of which 
she has paid an amount of Rs. 200 representing two instalments. That was 
an award on a mortgage. So far as the second award in Application No. 860 
of 1947 is concerned, her liability was of Rs. 2,050 out of which she paid 
Ra. 560 representing two instalments. So far as the decree obtained by the 
creditor against the petitioner and Ramji was concerned, there was a joint 
and several responsibility of Rs. 3,800. Ramji having been held to be a non- 
debtor, he was responsible for the payment of the entire amount of Ra. 3,800, 
out of which he paid, as acknowledged by the creditor, an amount of Ra. 2,314 
plus costs. Jankibai, the present petitioner, having been held to be a debtor, 
she got an advantage of having her debts sealed and an award for an amount 
of Rs. 2,050 came to be passed against her. But, as observed the trial 
Court, m no case would the creditor be entitled to recover from both the judg- 
ment-debtors together more than the decretal amount. As Ramji has alread 
paid Ra. 2,814, both the Judgment-debtors, namely, Jankibai as well as Ramji, 
would be liable to pay only the balance of the decretal amount. Even on that 
basis, therefore, the liability of the present petitioner would not be to the 
entire extent of the amount of the award passed against her. That position 
has not been challenged by Mr. Abhyankar. 

The result is that both the revision applications fail and the rules are dis- 
charged with costs, 


ils Rules discharged. 
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Before Mr. Justice J. C. Shah and Mr. Justice Gokhale. 


PARASRAM DAMODHAR VAIDYA v. THE STATE -OF BOMBAY.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 5, 6, 6A, 7, 8 
9, 1TA, 29A, 31A, 31B, 31C, 31D, 32 to 32R, 34, GIA, 84C, 88D—Bombay Tenancy and 
Agricultural Lands (Amendment) Act (Bom. XII of 1956)—Constitution of India, 
Arts. 31, 3LA, 201, Seventh Schedule, List II, entry No. 18—Bombay Land Revenue 
Code (Bom. V of 1879), Sec. 3(5)—Whether Bom. Act XII of 1956 validly enacted 
and whether Legislature competent to enact it—Whether certain newly enacted pro- 
visions imconsistent with Constitution—Section 88D whether void as delegating 
legislative authority to Government—Whether President in assenting to Bill can 
under art. 201 recommend that Bill be reconsidered or changes be made therein— 
Limit of powers conferred by entry 18 in List II of Seventh Schedule to Constitution 
—Interest of landlord tn land whether can be regarded as estate within art. 31A(1)(a). 

The Bombay Tenancy and Agricultural Lands (Amendment) Act, 1956, is valid. 

Under art. 201 of the Constitution of India-the President may either assent to the 
Bill or withhold assent, but he cannot in assenting to the Bill recommend that the 
Bill be reconsidéred or certain changes be made therein. 

The Constitution of India has conferred by entry 18 in List I of the Seyenth 
Schedule to the Constitution very wide powers on the State Legislatures to enact 
legislation to extinguish, restrict, transfer or convey the rights in lends. 

= Megh Raj v. Allah Rakhia, referred to. 

Interest of a landlord in land must be regarded as estate within the meaning of 
s. 3(5) of the Bombay Land Revenue Code, 1879, and, therefore, within the meaning 
of art. 81A(1)(a) of the Constitution. 

Sections 5, 6, GA, 7, 8, 9, 17A, 28A, 31A, 31B, 31C, SID, 32 to 32R, 34, 63A and C 
of the Bombay Tenancy and Agricultural Lands Act, 1M8, are not inconsistent with 
the guarantee of right to property conferred by the Constitution, and are therefore 
veld. 


Sections 7 and 32H of the Bombay Tenancy and Agricultural Lands Act, 1948, do 
not delegate legislative authority to the Government, and are therefore valid. 

Section 88D of the Bombay Tenancy and Agricultural Lands Act, 1948, is invalid. 
The section amounts to delegation of the legislative authority to the State Govern- 
ment inasmuch ag the Legislature has not expressly or by necessary implication 
stated what principles are to govern the State Government in issuing the notifice- 
tlon under the section. 
The facts appear in the Judgment. 


E. A. Jahagirder, with V. M. Limaye, for the petitioner. 
M. P. Amin, Advocate General, with G. N. Joshi, instructed by Little and Co., 
for the opponents. 


J. O. Smam J. The petitioner, a resident of village Pali in the district of 
Thana, is a landlord owning 185 acres of Kharif lands and 70 acres of Warkas 
lands in the villages of Bhisegaon, Tighar,, Nangurle, Venagaon, Parada, Dabi- 
gaon, Sapele, Vave, Vavaloli, Tambus and Avalas in Karjat taluka of Kolaba 
district. The petitioner pays annually Rs. 990 as assessment and local fund cess 
for the aforesaid lands. Im this application the petitioner contends that 
Bombay Act XIII of 1956, which purports to amend the Bombay Te- 
nancy and Agricultural Lands Act, 1948, «is invalid. The petitioner 
urges that when Bill No” 34 of 1955, which subsequently was published 
as Act XIII of 1956, was submitted to the President for his assent, the 
President suggested certain alterations, but the Bifl was not returned to 
the Legislature of the State of Bombay and was published as an Act: 
and as the provisions of art. 201 of the Constitution of India were con- 
travened, the Bill was not validly enacted as law. He also contends that 
the Bombay State Legislature was incompetent to enact Act XII of 1956, 
and submits that in any event as. 5, 6, 6A,,7, 8, 9, 17A, 29A, 314, 81B, 810, 

"Decided, February 21, 1957. Special Civl 1 (1947) L.R.74 L A. 12, 8.0. 49 Bom. L. R, 
Application No. 2528 of 1956. 516. 
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31D, 32 to 32R, 34, 63A and 84C are inconsistent with the Constitution and 
hence void. It is finally urged that ss. 7, 32H (2) and 88D delegate legisla- 
tive authority to the Government and are on that score void. 

In order to appreciate thé contentions raised by the petitioner, it may be 
necessary to give a short resume of the agrarian legislation enacted by the 
Legislature of the Bombay State since the year 1938. In 1938 the Bombay 
Legislature passed the Bombay Small Holders Relief Act, VIII of 1938, with 
the object of giving protection to agricultural debtors against execution of 
decrees and also to tenants against eviction by landlords. The Act also placed 
restrictions upon transfers by small holders of their lands and dwelling houses 
and provided for suspension of recovery of rent and interest in case land revenue 
was suspended wholly or partially. 

In 1939 the Bombay Legislature passed the Bombay Tenancy Act which 
conferred protection upon tenants against eviction by landlords and converted 
all subsisting contractual tenancies for leas than ten years into tenancies of a 
duration of ten years. The Legislature restricted the rights of the landlords 
to obtain possession of land by surrender, and conferred upon all persons who 
had been continuously in possession of land for six years preceding January 
1, 1938, and had cultivated the land personally, the status of protected tenants 
even if they had been evicted after April 1, 1937. The Act also authorised the 
Government by notification in the Official Gazette, to fix maximum rates of rent 

ayable by the tenants in any areas specified in the notification, and provided a 

to eviction of tenants from dwelling houses.and conferred upon the tenant a 

first option of purchasmg the site on which he had built a building and also the 
trees planted by him. 

The next step was taken when the Legislature passed the Bombay Tenancy 
and Agricultural Lands Act, 1948. The Government was given the power to 
fix the maximum rent which may be chargeable as equivalent of crop-share and 
the Act provided for fixation of reasonable rent. The Act restricted the 
right of landlords to terminate contractual tenancies notwithstanding any law, 
agreement or usage or even decrees or orders of the Court. Power was also 
couferred upon the Government to take over management of estates held by 
landlords where the lands were neglected on account of disputes between 
landlords and their tenants or for ensuring full and efficient use of the lande. 
Transfers of lands to non-agriculturists were severely restricted and tenants in 
possession of lands were given priority in ‘purchasing lands from their land- 
lords at prices fixed by the tribunal appointed in that behalf. Restrictions 
were also placed upon the rights of the landlords to terminate tenancies, con- 
tractual as well as protected. Protected tenancies could only be terminated if 
the landlord required the lands bona fide for personal cultivation or for a 
non-agricultural use and the enforcement of that right even was made subject to 
other restrictions. 

By the impugned Act XIII of 1956 the Legislature has sought to confer oc- 
cupancy rights upon all tenants subject to certain exceptions. The Act has 
been passed with the object of ensuring an equitable distribution of land by 
removing intermediaries between the actual cultivator and the State and by 
introducing peasant proprietorship. With that end in view, provision has 
been made for compulsory purchase of land by tenants on what is called the 
Tillers’ Day and stringent provisions have been mde which prohibit termina- 
tion of tenancies by landlords in those cases where the tenancies contmue to 
subsist even after the Act comes into operation. Evidently for the last nearly 
twenty years the Bombay Legislature is enacting from time to time legisla- 
tion with the object of improving the economic and social conditions of the 
peasants and for ensuring full and efficient use of land for agriculture and 
for abolishing absentee Jandlordism. Act XIII of 1956 marks the culmination 
of the pattern of this social reform, 

' Several important changes have been made by the Bombay Tenancy and 
Agricultural Lands (Amendment) Act, 1956, in the law governing the rela- 
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tion of landlords and tenants and in the matter of recovery of rent by 
landlords and incidental matters. Before the amendment of the Act no rates 
of rent were required to be fixed by the Mamlatdar for a village or a group of 
villages: but the Mamlatdar was competent in ‘individual cases, only where there 
was dispute between the parties about rent and an application was made in that 
behalf, to fix reasonable rent. By the amending Act it is provided that 
rent shall be payable annually and in cash only and that the rent im no case 
shall exceed five times the assessment payable or leviable in respect of the 
land or Re. 20 per acre, whichever is less. Section 9 of the Act provides for 
fixation of rates of rent for different classes of lands in each village or group 
of villages or for any area in such village or group of villages. Prior to the 
amendment it was the duty of the occupant in the case of unalienated land, 
and the superior holder in the case of alienated land, to pay land revenue and 
Khatas were prepared under the Land Revenue Code only in respect of occu- 
pants and superior holders of land. Under s. 10-A the duty to pay land revenue 
and irrigation cess and algo the local fund cess is imposed upon the tenant: there- 
by the primary liability to pay the assessment is shi from the occupant to the 
tenant, and s. 186(1) of the Land Revenue Code has been amended to effectuate 
that purpose. By s. 4-B of the Act it is provided that no tenancy of any land 
shall be terminated merely on the ground that the period fixed by agreement or 
usage for its duration has expired. This provision has the effect of making all 
tenancies quasi-permanent. Again, all tenancies are made heritable, whether 
they be contractual or protected. Under s. 15 the tenant’s right to surrender 
his tenancy has been affirmed, but safeguards have been enacted to prevent 
securing of surrenders from tenants by the use of force, or by practising fraud, 
coercion, or undue influence. Every surrender is required to be verified before 
the Mamlatdar in the manner prescribed by the Rules. The right of the land- 
lord to terminate the tenancy is further restricted. It is enforceable only where 
the tenant has failed to pay the rent for any revenue year or has done any act 
which is destructive or permanently injurious to the land or has sub-divided or 
sub-let the land or has failed to cultivate personally or has used the land for 
purposes other than agriculture. In respect of tenancies other than per- 
manent tenancies the right of the landlord to terminate tenancies for personal 
cultivation and for any non-agricultural purpose is further restricted by several 
conditions imposed by ss. 31 to 81B. Amendments of vital importance have 
been made by the enactment of sa. 82 to 32R, which provide for compulsory 
purchase of land by tenants and for machinery for effectively securing that 
object. It is provided that all tenants who cultivate personally on April 1, 
1957, the lands held by them will, subject to certain conditions and exceptions, 
be deemed to have purchased the Jands free from all encumbrances subsisting 
thereon. On that date the tenants, including sub-tenants of permanent tenants, 
are to be deemed to have purchased the lands held by them as tenants. To 
this provision there are certain exceptions: viz., where notice has been served 
for termination of the tenancy before December 31, 1956, or in cases of tenants 
who are minors, widows, disabled persons, tenants of lands situate within the 
limits of municipal corporations, municipal boroughs, municipalities, canton- 
ments or Town Planning Schemes, tenants of lands belonging to Government, 
tenants of lands notified by Government as being reserved for non-agricultural 
or industrial development, tenants of lands held or leased by local authorities . 
or universities in the State or tenants of lands which are the properties of Trusts 
for educational purposes, hospitals or institutions for public religious worship 
which satisfy the conditions prescribed in s. 88-B, or tenants of landlords 
whose annual income including the rent of the land is lees than Rs. 1,500 and 
whose leased holding is less an economic holding and tenants who have 
been conferred occupancy rights under any of the Land Tenure Abolition’ 
Acta. l : 

The compulsory purchase of lands is to bå carried out through the Agricul- 
tural Lands Tribunal. That Tribunal is to issue, as soon as possible, after the 
Tillers’ Day, notices calling upon all tenants who are deemed to have purchased 
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land, and to their landlords and to other persons interested therein, to appear be- 
fore it on the dates specified in the notice. On the date fired the Tribunal will 
ascertain from the tenant in the prescribed manner whether he is willing to 
purchase the land held by him as tenant. If the tenant fails to appear on 
the date fixed or gives a statement that he is not willing to purchase the land, 
the Tribunal is to make a declaration accordingly in writing. If the tenant 
is willing to purchase the land, the Tribunal is to determine according to 
the provisons of aa. 32-H and 68A(3) the purchase price of the land after 
holding an enquiry and after hearing the parties concerned. The value of 
the land fixed by taking into consideration all the prescribed factors is to be 
scaled down to the maximum, if it exceeds the maximum, or scaled up to the 
minimum, if it is less than the minimum. 

Provision is made in s. 32K for payment of the purchase price. A per- 
manent tenant has to deposit the entire amount with the Agricultural Lands 
Tribunal within one year from such date as may be fixed by the Tribunal A 
tenant, other than a permanent tenant, can pay the price in one lump sum 
within one year or the price may be paid with simple interest at 4$ per cent, 
in’ annual instalments not exceeding twelve as may be fixed by the Tribunal. In 
the meanwhile, payment of rent to the landlord is stopped from the year m 
which the first instalment becomes payable, and if during any year the pay- 
ment of rent is suspended or remitted, a tenant is not to be liable to pay the 
purchase price in lump sum or the amount of instalment or any interest there- 
on during that year. The amount of purchase price or instalment when not 
deposited with interest becomes recoverable as an arrear of land revenue. 
After the purchase price in lump sum is deposited or the last instalment 
of the price is deposited, the Tribunal has to issue a certificate af purchase to 
the tenant. If the tenant fails to pay the price in lump sum or is at any time 
in arrears of four instalments, the purchase is declared to be ineffective and 
the land is to be at the disposal of the Collector and any amount paid by the 
tenant is made refundable to him. When the purchase becomes ineffective, the 
landlord is entitled to receive rent from the tenant for the past years as if the 
land had not been purchased and the amount of rent so recoverable is to be 
deducted from the amount, if any, to be refunded by the landlord to the tenant. 
If the landlord fails to pay to the tenant the amount refundable to him after 
the above deduction, it is made recoverable as arrears of land revenue and 18 
payable to the tenant. 


Provision is made for condonation of default in payment of the instalments 
on the ground that the tenant was, for sufficient reasons, incapable of paying 
the instalments. On the purchase of the land, the land vests in the tenant 
free from all encumbrances subsisting on the date of purchase. The Tri- 
bunal has been given power to refer to the civil Court for determination 
any question of law regarding the validity of the encumbrance, the claim of 
the holder of any encumbrance or the amount due in respect of the encumbrance. 
The entire purchase price paid by a tenant is payable to the landlord subject 
to the payment of settled encumbrances except in casea where the purchaser 
ig a sub-tenant of a permanent tenant. In the case of the purchase price 
payable for the land held and cultivated by a sub-tenant of a permanent tenant, 
the landlord is to be paid that much amount which, he would have been entitled 
to receive had the land been purchased by the permanent tenant and the balance 
of the purchase price payable by the sub-tenant is to be paid to the permanent 
tenant. Land purchased by a tenant under the provisions of ss, 32 to 82-Q 
must be cultivated personally by him and the tenant is liable to be evicted 
and his land is liable to be disposed of in accordance with the provisions of s. 
84-C, if the tenant does not cultivate the land personally or ceases to do so. 
A tenant cultivating lands leased from more than one landlord is not entitled 
to purchase all the leased lands, but he is entitled to make a choice in the man- 
ner prescribed. by the Rules. 


Land which is surrendered by a tenant in favour of the landlord but which 
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the landlord is not entitled to retain with him in view of the provision of 
sub-s. (2) of s. 15, balance of the land left after purchase of any land by the 
tenant and after the landlord retains with him as much area thereof as he 
would be entitled to retain under s. 16(2), land which a tenant fails to pur- 
chase on the Tillers’ Day and which is left after the landlord retains with him 
as much area as he would be entitled to retain under s. 15(2), balance of land 
the purchase of which becomes ineffective because the tenant has failed to pay 
the purchase price in lump sum or has been in arrears of instalments thereof, 
land leased after the Tillers’ Day and which is not purchased by the tenant 
within one year from the date of the commencement of his tenancy or which 
a tenant cannot purchase because of the other land held by him, land held 
in excess of the ceiling area by any person on June 16, 1955, which cannot be 
regarded as being cultivated personally by reason only of its situation or for- 
mation, land acquired by a landlord by surrender of tenancy from his tenant 
during the period from January 1, 1952, to July 31, 1956, if his holding im- 
mediately before January 1, 1952, was equal to or in excess of twice the ceiling 
area and land acquired by a landlord by surrender of tenancy from his tenant 
during the period from January 1, 1952, to July 31, 1956, which would remain 
after deducting therefrom such area of land as would make the total holding 
of the landlord equal to twice the ceiling area, become available to the Collector 
for being disposed of. 

In disposing of the land the Collector has first to determine the price of the 
land in accordance with the provisions of s. 63-A and then to publish in the 
village in which the land is situate a public notice requiring the persons includ- 
ed in the priority list mentioned in s8. 32-P (2) (e) to intimate to him within 
one month from the date of publicatien of the notice whether they are willing 
to accept the land. If more persons than one intimate to the Collector their 

illingness to accept the land, it is to be sold to the person having the highest 
priority in the priority list: and if more persons than one having the highest 
priority in the priority list are willing to accept the land, the Collector is 
entitled to prefer one of them, having regard to his financial condition, the 
posession of agricultural implements, any other land cultivated personally by 
him and other relevant factors. 

Lands purchased by tenants under gs. 32, 32-F', 32-I and 82-0 or purchased 
under 8. 32-P cannot be transferred by sale, gift, exchange, mortgage, lease or 
assignment or partition without the previous sanction of the Collector. In 
other words, the lands are deemed to be held on inalienable and impartible 
tenure. Under ss. 88 to 88C the provisions of the Act or certain provisions 
thereof are not to apply to lands belonging to Government and to lands leased 
by Government and to areas which the Government may, from time to time, 
by notification in the Official Gazette specify and to lands or estates taken un- 
der Government management under Chap. IV or s. 65 of the Act, or to lands or 
estates under the management of the Court of Wards, or to lands transferred to, 
or by, a Bhoodan Samiti recognised by the State Government and also to lands 
held or leased by a local authority or a University established by law in the 
State or to lands which are the property of a trust for an educational purpose, a 
hospital or an institution for public worship. Sections 32 to 32R are alao not 
to apply to lands leased by any person if such land does not exceed an econo- 
mic holding and the total agnual income of such ‘person, including the rent of 
the leased lands, does not exceed Re. 1,000. Section 88D enables the State 
Government by notification in the Official Gazette, nqtwithstanding anything 
contained in ss. 88, 88A, 88B and 88C, to direct that any land referred to in 
those sections shall not be exempt from such of the provisions of the Act from 
which they have been exempted thereunder. 

Tt is evident from the resume of the provision of the Act that far-reaching 
changes have been effected by Bombay Act XIII of 1956, and Bubject to certain 
exceptions tenants in occupation of lands ¢re made owners of the lands on 
payment of price which is not the market value of the lands but such price as 
may be ascertained by the Tribunal. 
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The validity of the provisions of the Act XII .of 1956 has been challenged 
principally on four grounds: (1) that the Act hus not received the assent of 
the President and has not been validly enacted as law; (2) that the subject- 
matter of the Act is beyond the competence of the State Legislature and (3) 
that a majority of the provisions of the Act are inconsistent with the guarantes 
of right to property conferred by the Constitution and hence are void, and (4) 
that certain provisions are void as amounting to delegation of the legislative 
authority of the State Legislature. 


Article 201 of the Constitution enables the Governor to reserve a Bill for the 
consideration of the President, and the President may declare either that he 
assenta to the Bill or that he withholds his assent. It is open to the President, 
where the Bill is not a Money Bill, to return it to the House or the Houses of 
the Legislature of the State together with a message requesting the House or 
Houses to reconsider the Bill or any specified provisions thereof and, in parti- 
cular, to consider the desirability of introducing any such amendments as may 
be recommended by him in his message. When æ Bill is go returned, the House 
or Houses shall reconsider it accordingly within a period of six months from 
the date of receipt of message. Mr. Jahagirdar says that when the Bombay 
Tenancy and Agricultural Lands (Amendment) Bill No. 34 of 1955 was sub- 
mitted to the President for his assent, the President recommended certain 
amendments, but the Bil] was not resubmitted to the Legislature of the State 
of Bombay and was declared enacted as law and that the procedure followed in 
not re-submitting the Bill to the Houses of the Legislature of the State of Bom- 
bay contravened art. 201 of the Constitution and, therefore, it had not validly 
become law. In support of his contention Mr. J shagirdar sought to rely upon 
certain answers which he says were given on the floor of the Assembly of the 
Bombay Legislature by a Minister of the Bombay Government. We have not 
permitted Mr. Jahagirdar to raise this question. The learned Advocate General 
has shown us the signature in the original of the President on the Bill which 
was submitted for his assent. That clearly shows that the Bill was assented to 
by the President. It is not, in our judgment, open to the petitioner to contend 
that when the President signified his assent to the Bill, he made certain recom- 
mendations to the State Legislature to reconsider the Bill and to approve of the 
amendments suggested by him. The President, as is evident from art. 201 of the 
Constitution, may either assent to the Bill or withhold assent, but he cannot 
in assenting to the Bill recommend that the Bull be reconsidered or certain 
changes be made therein. We are of the view that the answers alleged to have 
been given by a Minister of the State Legislature on the floor of the House 
suggesting that there were some recommendations made by the Government of 
India, cannot have the effect of invalidating the assent of the President under 
art. 201 of the Constitution. We have also not permitted Mr. Jahagirdar 
to refer to the statements made by the Minister concerned in support of the 
contention that recommendations were made by the Government of India for 
altering or amending the Bill, We are concerned with the question whether in 
fact assent has been given by the President, and, if assent has been given, it is 
not for this Court to consider whether recommendations to amend the Bill were 
made by the Government of India and those recommendations were ignored by 
the Government cf Bombay. The alleged failure of the Government of Bom- 
bay to consider the recommendations made by the Government of India does 
not, in our judgment, gffect the validity of the Bull which by the assent of the 
President became an Act of the Bombay Legislature. 

Under the Seventh Schedule to the Constitution (List I, entry No. 18) the 
State Legislature is competent to enact legislation in respect of 

“land, that is to say, rights in or over land, land tenures including the relation of 
landlord and tenant, and the collection of rents; transfer and alienation of agricultural 
land; land improvement and agricultdfral loans; colonization.” 

It was urged that this entry authorises the State Legislature to enact laws 
regulating the relation of landlord and tenant and transfer and alienation of 
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agricultural land, but it doeg not empower the Legislature to enact laws which 
in substance extinguish the relation of landlord and tenant and convert tenants 
into proprietors of the lands cultivated by them. Now, reading art. 246 (3) of 
the Constitution with List IT of the Seventh Schedule, the State Legislature 
has the power under entry No. 18 to legislate in the matter of ‘‘land, that is to 
say, rights in or over land...including the relation of landlord and tenant”. 
In our judgment, the expression ‘‘land’’ in entry No. 18 is wide enough to in- 
clude legislation concerning rights in or over land, and that is made clear beyond 
controversy by the explanatory clause ‘‘that is to say, rights in or over land’’. 
The Constitution has conferred by that entry upon the State Legislatures very 
wide powers to enact legislation to extinguish, restrict, transfer or convey the 
rights in lands. Again, by that entry legislation in connection with land tenures 
including the relation of landlord and tenant or in connection with transfer 
and alienation of agricultural land may be enacted by the State Legislatures. 


In Megh Ray v. Alah RakAta’ their Lordships of the Privy Council considered 
the question about the competence of a Provincial Legislature under the Govern- 
ment of India Act, 1985, to enact legislation to create and determine the powers 
of Courts in respect of land and to give relief to mortgagors by causing the mort- 
gagees to make restitution of mortgaged lands on terms less onerous than the 
mortgage deeds required. Under List II of the Seventh Schedule to the Govern- 
ment of India Act, 1935, entry No. 21 was in material parts identical with entry 
No. 18. Their Lordships held in that case that under entry No. 21 the Punjab 
Restitution of Mortgaged Lands Act, 1988, which provided for the restitution 
of possession of lands mortgaged under the Act to the mortgagors on less onerous 
terms and for the extinguishment of mortgages, was intra vires the Provincial 
Legislature. They observed (p. 20): 

“...As to item 21, ‘land’, the governing word, is followed by the rest of the Hem, 
which goes on to say, ‘that is to say.’ These words introduce the most general concept— 
Tights in or over land’: ‘Rights in land’ must include general rights like full owner- 
ship or leasehold or all such rights. ‘Rights over land’ would include easements or 
other collateral rights, whatever form they might take. Then follow words which are 
not words of limitation but of explanation or {ilustration, giving instances which may fur- 
nish a clue for particular matters: thus there are the words ‘relation of landlord and tenant, 
and collection of renty’.” 


It is evident that the State Legislature is given a power of wide amplitude 
to legislate in respect of rights in and over land and that power must encompass 
legislation to restrict or even extinguish subsisting rights in land. Mr. Jaha- 
girdar strenuously contended that the Constitution contemplated by entry No. 18 
power to legislate in respect of transfer and alienation of agricultural land 
and that transfer and alienation could only be by voluntary act and not by ` 
compulsion of law. Counsel submitted that Bombay Act XIII of 1956 could 
not be within the competence of the State Legislature under the words ‘‘transfer 
and alienation of agricultural lands’. It is unnecessary for us to consider 
' whether the authority to enact provisions, which provide for statutory 
conveyance of the interest of the landlords to the tenants in occupation of lands, 
may be derived from the words ‘‘transfer and alienation”. In our view, the 
legislation is sufficiently cavered by the explanatory clause ‘rights in or over 
land’’, if it is not covered by the expression ‘‘Idnd’’ itself. We are unable, 
therefore, to accept the contention of Mr. Jahagirdar that the State Legislature 
had no power to enact legislation providing for statutosy purchase of land by 
tenants in occupation of lands. 

In our view, the Act cannot also be regarded as infringing the right to pro- 
perty under the Constitution. Article 81 of the Constitution guarantees the 
right to property. By the first clause it is provided that no person shall be 
deprived of his property save by authority of law. Under cl. (2), which was 
substituted by the Constitution (Fourth Amendment) Act, 1955, compulsory 
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acquisition or requisition of property is prohibited except for a publie purpose 
and except by authority of law which provides for compensation for the property 
so acquired or requisitioned. Under cl. (2A) a law, which does not provide for 
the transfer of ownership or right to possession of any property ta the State 
or to a corporation owned or controlled by the State, is not to be deemed to pro- 
vide for the compulsory acquisition or requisitioning of property, notwithstand- 
ing that it deprives a person of his property. Article 81A, which was added 
by the Constitution (First Amendment) Act, 1951, and was amended by the 
Constitution (Fourth Amendment) Act, 1955, with retrospective effect, pro- 
vides ster alta that 

“Notwithstanding anything contained in article 13, no law providing for the acquisi- 
tion by the State of any estate or of any rights therein or the extinguishment or modi- 
fication of any such rights, or the taking over of the management of any property by the 
State for a limited period either in the public interest or in order to secure the proper 
management of the property...ahall be deemed to be void on the ground that it is 
inconsistent with, or takes away or abridges any of the rights conferred by article 14, 
article 19 or article 31.” 
By cl. (2) the expression ‘‘estate’’ in art. 8LA (1) in relation to any local area, 
is to have the same meaning as that expression has in the existing law relating 
to land tenures in force in that area. 

Before art. 31 was amended by the Constitution (Fourth Amendment) Act, 
1955, there was conflict of authority on the question whether cl. (1) and the 
original cl. (2) dealt with the same subject-matter. In Chiranpilal Chow- 
dhuri v. The Union of India,’ it was observed by Mr. Justice Das (p. 924): 

«Article 31(1) formulates the fundamental right in a negative form prohibiting 
the deprivation of property except by authority of law. It implies that a person may be 
deprived of his property by authority of law. Article 31(2) prohibits the acquisition or 
taking possession of property for a public purpose under any law, unless such law pro- 
vides for payment of compensation. It is suggested that clauses (1) and (2) of article 31 
deal with the same topic, namely, compulsory acquisttion or taking possession of pro- 
perty, clause (2) being only an elaboration of clause (1). There appear to me to be 
two objections to this suggestion. If that were the correct view, then clause (1) must 
be held to be wholly redundant and clause (2), by itself, would have been sufficient In 
the next place, such a view would exclude deprivation of property otherwise than by 
acquisition or taking of pomession...the language of clause (1) of article 31 is wider 
than that of clause (2), for deprivation of property may well be brought about otherwise 
than by acquiring or taking possession of it. I think clause (1) enunciates the general 
principle that no person shall be deprived of his property except by authority of law, 
which, put in a positive form, implies that a person may be deprived of his property, 
provided he is so deprived by authority of law. No question of compensation arises 
under clause (1). The effect of clause (2) is that only certain kinds of deprivation of 
property, namely those brought about by acquisition or taking possession of it, will not 
be permissible under any law, unless such law provides for payment of compensation. 
If the deprivation of property is brought about by means other than acquisition or tak- 
ing possession of it, no compensation is required, provided that such deprivation is by 
authority of law.” 

This view was not accepted in later decisions of the Supreme Court. In The 
State of West Bengal v. SubodA Gopal Bose? a majority of the Court held that 
art. 31 protected the right to property by defining limitations on the power of 
the State to take away eprivate property without the consent of the owner, and 
that cls. (2) and (2) of art. 31 were not mutually exclusive in scope and content, 
but should be read together and understood as dealing with the same subject, 
namely, the protection of the right to property by means of limitations on the 
State’s power, the deprivation contemplated in cl. (1) being no other than the 
acquisition or taking possession of the property referred to in cl. (4). Mr. 
Justice Das adhered to his earlier View expressed in Chiranpttial’s case. 
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Cot Lid.,’ it, was held again by a majority of the Court that from the language 


_, employed in the different sub-clauses of art. 31 it was difficult to escape the 


a 


„conclusion that the words ‘‘acquisition’’ and ‘‘taking ion’? used in art. 


- 34 (2) have the same meaning as the word ‘‘deprivation’’ in art. 31(1) and that 


art. 31 is a self-contained provision delimiting the field of eminent domain and 


vr ' & els. (1) and (2) of art. 31 deal with the same topic of compulsory acquisition of 
.- The Parliament thereafter enacted the Constitution (Fourth Amendment) 


x Act, 1955, whereby the original cl. (2) of art, 31 was divided into two parts. 


5 "of the -ownership or right to possession of any property to the State or to a ' 


ct. -can only be had for a publie p 


By cl. (2) as amended compulsory acquisition or requisitioning of property 
and by authority of law which provides 
for compensation: and cl. (24) enacts that if a law does not provide for transfer 


corporation owned or controlled by the State, it shall not be deemed -to provide 
for the compulsory acquisition or requisitioning of property, notwithstanding 
that it deprives any person of hig property. Again art. 31-A enacts that*a 
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law, which’ provided for the acquisition by the State of any estate or af any .. 


rights therein or the extinguishment or modification of any such rights shall - 


not: ba, deemed to be void, notwithstanding anything contained in art. 18, even 
if it be inconsistent with, or takes away or abridges any of the rights conferred 


. by art. 14, art. 19 or art. 31. Prior to the amendment of art. 31 the State’s 
‘power to take away the property of a person was comprehensively delimited by . 


that article and the purpose was not to declare the right of the State to. deprive . 


a person of his property but to protect the ‘‘right to property’’ of every person. 
The right was protected by defining limitations on the power of the State to 
take away private property without the consent of the owner. The Parliament 
has by the amending Act enacted that cls. (1) and (2) of art. 31 did not deal 
with the same subject-matter. That is made clear by cL (24). Even if a 
citizen is deprived of his property, it is not to be deemed to be compulsory ac- 
quisition or requisitioning of property unless the right of the citizen to owner- 
ship or to possession is transferred to the State or to a corporation owned or 
controlled by the State. SN 
Mr. Jahagirdar contended that in so far as Bombay Act XIII of 1956, pur- 
ported to vest in the State property belonging to the landlords by extinguish- 
ing their interest in the land, it was not saved by art. 31A of the’ Constitution 
and the Legislature having made no provision for payment of compensation to 


the landlords, the provision was inconsistent with art. 81 and hence void. The’ ` 


contention has, in our judgment, no force. Article 81A is an exception to 


art. 81: and even if it be assumed that the provisions relating to extinction of . 


the landlord’s interest in land are not protected by cl. (1) of art. 31, they are 
protected from the operation of cl. 2 by cl. 1(a) of art. 31A. It was urged by 


Mr. Jahagirdar that s. 32 of the Bombay Tenancy and Agricultural Lands Act,'* ` 


1948, which merely suspended the ownership of the landlords and did not vest 
it immediately in the tenants, was not protected under art. 381A of the Consti- 
tution. The validity of ss. 82H, 32F, 32G and 32M, which kept the land at the 
disposal of the Collector, was also challenged on the same ground. Reliance in 


~ 


support of that contention was sought to be placed upon a judgment of the - 


Supreme Court, Raghubir Singh v. Court of Wards, Ajmer.2 In that case the 
validity of s. 112 of the Ajmer Tenancy and Land Records Act XLII of 1950 
was challenged before their Lordships of the Suprenfe Court. By the com- 


bined operation of s. 112 of the Ajmer Tenancy and Land Records Act and “ 


Regulation 1 of 1888 the Court of Wards could in its own discretion and 
on its subjective determination assume the superintendence of the property of 
a landlord who habitually infringed the rights of his tenants, and exercise of 
that discretion could not be questioned m4 civil Court. It was observed by 
their Lordships of the Supreme Court (p. 875): 
“When a law deprives a person of possession of his property for an indefinite 
1 [1954] 8. O. R. 674, s.c. 56 Bom. L.R. 681. 2 [1958] A. T, B. S, O. 378, 
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. œ no construction-of the word “reasonable” be described as coming within that expres- 
sion, because it completely negatives the fundamental right by making Hs enjoyment 
depend on the mere pleasure and discretion of the executive, the citizen affected having 
no right to have recourse for establishing the contrary in a civil court.” 
It was also observed that the word ‘‘modification’’ in the context of art. wg 
of the Constitution meant 
“a modification of the proprietary right of a citizen like an extinguishment of that . 
right and cannot include within its ambit a mere suspension of the right of management 7 
of estate for a time, definite or indefinite.” (p. $75). 
It ig true that under ss. 382E and 32M certain land is declared to be at the 
disposal of the Collector and by s. 32P it is provided that 
“where the purchase of any land by a tenant under section 32 becomes ineffective 
under section 32G or 32M or where a tenant fails to exercise the right to purchase the 
land held by him within the specified period under section 32F or 32-O, the Collector may 
. direct that the land be disposed of in the manner provided in sub-section (2).” 
Relying upon these provisions it was urged that art. 31A protects the law pro- 
viding for acquisition by the State of any estate or of any rights therein or 
the extinguishment or modification of any such rights, and that a law which 
provides merely for the suspension of the rights is not covered by cl. (1A) of | 
art. 831A. It was also urged that the scheme of sa. 82 to 82R relating to’ com- 
pulsory purchase of land contemplated suspension of title of the landlord and 
that was not covered by art. 314, and was void either under art 31(2) or 
under art. 19(1)(g) of the Constitution. In support of that contention it was 
submitted that whereas by s. 82 the tenant is to be deemed to have purchased 
the land from his landlord free from all encumbrances, the tenant becomes the 
owner of the land only on payment of the purchase price and on the issue of 
a certificate under s. 32M, and that in the interregnum, i.e. between the date 
on which the tenant was deemed to have purchased the land and the date on 
which a certificate of purchase was issued to the tenant, the title was not. 
vested in the tenant and the right of the landlord was suspended. Such a 
provision, it was contended, was inconsistent with the Constitution and void. 
We are unable to hold that the scheme of Part II of Chapter IH of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, as amended by Act XII of 
1956, is to suspend the title of the landlord without transferring it to the tenant. 
The words-of s. 32 make it abundantly clear that on the Tillers’ Day or on such 
other subsequent day as is referred to in the proviso to ss. 82 and 382F' the tenant 
shall be deemed to have purchased the land from his landlord. That provision 
appears to have the effect of a statutory conveyance of the land to the tenant. ' 


By the operation of s. 10A the liability to pay land revenue and other cesses 
is imposed upon the tenant and that liability commences from the date on and 
, from which he is deemed to have purchased the land. It is true that in certam 
’ circumstances the purchase may. become ineffective, If the tenant fails to pay 
the purchase price in lump sum or in instalments within the given period or 
where the tenant fails to appear in answer to the notice under-s. 82G or makes 
a statement that he is not willing to purchase.the land, the purchase becomes 
ineffective. But so long as the purchase has not become ineffective or the tenant 
haa not failed to exercise the right to purchase pnder ss. 32K and 82-0, the 
title to the land must be deemed to be vested in the tenant and not in the land- 
lord. The assumption, underlying the argument of Mr. Jahagirdar that the 

.. land remains vested in the landlord or is suspended until a certificate of pur- 
chase is issued to the tenant is not justified -by the scheme of æ. 82 to 32K. 

Mr. Jahagirdar contended that art. 32A (1) (a) of the Constitution applies to 
extinguishment or modification of rights in any estate and the right of a land- 
lord in agricultural land governed by the Bombay Land Revenue Code is not 
an estate within: the meaning of art. 81A(1)(a). The expression ‘‘estate’’ has 
been defined, in relation to any local area, as having the same meaning as that 
expression has in the existing law relating to land tenures in force in that area. 
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Under the Bombay Land Revenue Code the expression ‘‘estate’’ ig defined in 
&,3(5) as meaning A 

'” “any interest in lands and the aggregate of such interests vested in a person or 
aggregate of persons capable of holding the same.” ay 

Interest of a landlord in land must be regarded as an estate within the meaning 
of s. 3(9) of the Land Revenue Code and, therefore, within the meaning of, 
art. 3LA(1),(a) of the Constitution. The Constitution has expressly provided 
that notwithstanding anything contained in art. 18, any law, which'provides 
inter alta for the extinguishment or modification of any right in an estate shall 
not be deemed to be void on the ground that it is inconsistent with, or takes 
away or abridges any of the rights conferred by art. 14, art. 19 or art. 31, and 
therefore gs. 32 to 832R which provide for extinction of the interest of the land- 


‘lords and conveyance thereof to the tenants and also the procedure in that 


behalf cannot be regarded as inconsistent with the Constitution. 

In the course of his argument Mr. Jahagirdar challenged that in any event 
gs. 0, 6, 6A, 7, 8, 9, 17A, 29A, 314, 31B, 31C, 81D, 32 to 32R, 34, 63A, 84-C and 
88D are void. It was urged that s. 7 of the Act is inconsistent with the Consti- 
tution and hence void. Section 5 prescribes what shall be the ceiling area of 
land and s8. 6 prescribes an economic holding. Section 7 canfers power upon the 
Government to vary the ceiling area and economic holding. In so far as that 
section is material, it provides: 

“Notwithstanding anything contained in sections 5 and 6, it shall be lawful for the 
State Government, if it is satisfled that it is expedient so to do in the public interest, to 
vary, by notification In the Official Gazette, the acreage of the celling area or economic 
holding, or the basis of determination of such ceiling area or economic holding, under 
sub-section (2) of section 5, regard being had to— 

(a) the situation of the land, 

(b) its productive capacity, 

(c) the fact that the land is located in a backward area, and 

(d) any other factors which may be preacribed.” 

It was urged that this provision arbitrarily enables the State Government to 
vary the ceiling area and economic holding and that such a power is inconsis- 
tent both with art. 14 and with art. 19(1)(g) of the Constitution. It was con- 
tended that satisfaction of the State Government is the only test prescribed by 
the Legislature and in exercising powers under s. 7 it is open to the State Govern- 
ment to perpetrate the grossest discrimination even between individual holders 
of land. That s. 7 as it stands enables the State Government to vary the ceil- 
ing area and the economic holding even in respect of a single individual, can- 
not be gainsaid. But the Legislature has prescribed that the State Govern- ` 
ment may vary the ceiling area and the economic holding, if it is satisfied that — 
it is expedient to do so in the public interest and having regard to the matters 
enumerated in that section. By 8. 7 it appears that classification is permitted, 
and in making the classification the State Government is required to have re- 
gard to the public interest, the situation, the productive capacity and location 
and other factors of the land. We do not think that such a classification can 
be regarded by itself as based on no rational principle. That the State Govern- 
ment may possibly misuse the powers is not a ground for declaring a statute 
ultra vires. : 

We are also unable to agree with the contention of Mr. Jahagirdar that the 
provision which enables the State Government to vary the ceiling area and the 
economic holding amounts to delegated legislation. In Chimamal Dipchand v. 
Bombay State,’ it was observed by this Court (p. 334): 

“It is incumbent upon the Court, when a legislation is challenged on the ground that 
it constitutes delegated legislation, to conalder whether in delegating certain power to 
the Government or to an outside agency the Legislature has divested ttself of any esasen- 
tial legislative function. Tt is also incumbent upon the Court to consider whether the 
power has been delegated to the Government after the Legislature has laid down the 
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vital policy. ‘Once the policy is laid down and is made clear in the Act itself, it would, 
not be for the Court to consider the extent and the nature of the delegation; that must 
be left to the discretion of the Legislature. The Court will not and cannot say that the 
Legislature should Have delegated up to this point and not beyond it. The Court cannot 
say that delegation would have worked out better if the Legislature had kept with itself 
Bome of the powers rather than conferring them upon Government or an outside agency. 
If the delegation does not constitute a delegation of easential legislative functions and if 
the delegation does not result in the outside agency laying down the policy and not the 
Legislature, then the delegation must be upheld as within the competence of the Legis- 
lature.” 
That was a case in which petitions were filed under art. 226 of the Con- 
stitution challenging the provision of sub-s. (2) of s. 6 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, as being ultra vires the Legisla- 
ture and also challenging a notification issued by Government under that gub- 
section. Section 6 of the Tenancy Act provided for fixation of a maximum rent 
and by sub-s. (2) power was conferred upon the State Government to issue a 
notification to fix a lower rate of the maximum rent payable by the tenants of 
Jands situated in any particular area or to fix such rate on any other suitable 
basis as it thought fit. This Court held that this did not amount to delegated 
legislation. The Legislature has not left the duty and responsibility of legis- 
lating an its behalf or to set up a parallel authority to legislate. What it has 
done is to enunciate the principles on which a distinction in the public interest 
may be made between persons who are affected by ss. 5 and 6. Such a provi- 
sion does not infringe the equal protection clause. It also does not affect the 
right of the citizens to acquire, hold and dispose of property. It is true that 
= the power to issue a notification may be exercised in favour of a single indi- 
vidual under the authority reserved under s. 7 and may lay the State Govern- 
ment open to a charge of favouritism. But we do not on that account regard 
3. 7 as tira vires the Legislature. No argument was advanced before us in sup- 
port of the contention that ss. 5, 6 and 6A were ulira vires, and we are unable 
to uphold that plea. 

Then the validity of ss. 17A and 17B was challenged. We will deal with 
the contentions advanced in this behalf when we deal with the cognate provi- 
sions of s. 82 and other sections. 

The validity of ss. 31A, 31B, 31C and 31D was also challenged. By sg. 31 
provision is made for termination of tenancy for personal cultivation and non- 
agricultural purpose by landlords, and conditiong are prescribed therein. By 
s. 31A certain restrictive conditions are placed upon the landlords. They are: 
(1) that by terminating the tenancy the landlord shall not obtain possession of 
land in excess of the ceiling area: (2) that the income by the cultivation of the 
land is the principal source of the landlord’s income for his maintenance: (3) 
that the land leased stands in the record of rights in the name of the landlord 
himself or any of his ancestors, or if the landlord is a member of a joint 
family, in the name of a member of such family: and (4) that if more tenancies 
than one are held under the same landlord, then the landlord shall be competent 
to terminate only the tenancy or tenancies which are the shortest in point of 
duration. Evidently restriction has been placed upon the landlord in enforce- 
ing his right to obtain pogsgasion, but it is difficult to appreciate how the 
Imposition of these conditions is inconsistent with®*the Constitution. The res- 
trictions placed upon the right of landlord in taking possession of land held by 
his tenant are imposedeunder the law and are validated by arts. 31(1) and 
31A (1) (a) of the Constitution. We are unable to hold that by the restrictions 
placed upon him the landlord’s right to property is affected in a manner 
inconsistent with the Constitution. There are other restrictions imposed 
upon the landlord by s. 31B of the Act. It is provided that no tenancy shall 
be terminated under s. 31 in such manner as will result in leaving with a 
tenant, after termination, less tham half the area of the land leased to him, or 
in such a manner as will contravene the provisions of the Bombay Prevention 
of Fragmentation and Consolidation of Holdings Act; 1947, or if the tenant has 
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„become a member of a co-operative farming society and so long as he continues 
to be such member. The imposition of these conditions cannot also be regarded 
as void in view of art. 31(1) and 31A(1)(#) and for reasons already mentioned 
this provision also cannot be regarded as wira vires. By ss. 81C and 31D the 
landlords are prohibited from terminating tenancies for personal cultivation of 
land left with the tenant after termination of the tenancy under s. 81 and pro- 
vision is made for apportionment of land after termination of tenancy. These 
are incidental provisions made with a view to effectuate the policy of the Legis- 
lature that even for his personal cultivation the landlord shall not be entitled 
to deprive the tenant of all the land so as to take away from the tenant his means 
of livelihood. These provisions, however stringent they may appear to be, do 
not, in our Judgment, conflict with the right to property guaranteed by the 
Constitution. 

Section 82 provides for compulsory purchase by tenants of lands held by 
them on April 1, 1957, free from all encumbrances. The purchase is automatic 
and is free from all encumbrances. Where an application made by a landlord 
under s. 29 for obtaming possession of the land is pending in the Court of 
first instance or a superior Court, the tenant is deemed to have purchased the 
land on the date on which the final order of rejection is passed. We have 
already dealt with the question relating to the validity of this provision while 
dealing with the question whether the Act falls within art. 3LA of the Constitu- 
tion. It was urged that this provision purports to take away the jurisdiction 
of the High Court under arts. 226 and 227 of the Constitution and enacts 
that even if a proceeding is pending in the High Court against the decision 
of the Bombay Revenue Tribunal, the tenant shall be deemed to have purchased 
the Jand on the date on which the final order of rejection is passed. That argu- 
ment, inour judgment, has no force. The Legislature has merely prescribed 
what shall be deemed in casea. where the land is the subject-matter of pending 
litigation the postponed date for purchase by the tenant and the Legislature has 
not sought to restrict the jurisdiction of the High Court. If in an application 
filed against the order of the Bombay Revenue Tribunal this Court holds that 
the landlord is entitled to obtain possession, there is nothing in the proviso 
which suggests that the tenant shall still be deemed to have purchased the land, 
It is only where a final order of rejection of the application filed by the land- 
lord is passed, that the date on which the Mamlatdar or the Collector or the 
Revenue Tribunal finally passes the order shall be deemed to be the date on 
which the land shall be held to have been purchased by the tenant. 

Sections 32A and 32B put certain restrictions upon the tenants in purchas- 
ing the lands up to the ceiling area and cannot be regarded as inconsistent with 
the Constitution. Sections 82C and 32D confer upon the tenants the right to 
choose the lands to be purchased when the tenant holds land separately from 
more than one landlord, and enable a tenant even to purchase a fragment not- 
withstanding the provision of the Bombay Prevention of Fragmentation and 
Consolidation of Holdings Act. 

By s. d2F there is a further extension of the period for exercising the right 
of the tenant to purchase land’ under s. 82 when the landlord is a minor, or 
a widow, or a person subject to any mental or physical disability or a serving 
member of the armed forces. That section provides for certain exceptional 
cases and if the main provision contained in s. 32 is not ultra vires, the provision 
made for exceptional cases cannot also be regarded as ultra vires. 

Section 82G provides for publication of notice in the prescribed form in each 
village within its jurisdiction by the Tribunal calling upon all tenants who are 
deemed to have purchased the lands and all Jandlords of such lands and all other 
persons interested therein to appear before it on the date specified in the notice. 
It then provides for the method of enquiry to be made by the Tribunal and for 
determination of the price of the land. 

By s. 82H (1) the method of fixation of price is prescribed. The price in the 
case of a permanent tenant who is cultivating the Jand personally is to be the 
aggregate of the amount of six times the rent and the arrears of rent, if any, 
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lawfully due: and in the case of other tenants the aggregate of such amount as 
the Tribunal may determine not being leas than 20 times the assessment and 
not more than 200 times the asseasment, the value of any structures, wells and 
embankments constructed and other permanent fixtures made and trees plant- 
ed by the landlord on the land and the arrears of rent, if any, lawfully due. In 
making that calculation, by the Explanation the amount of water rate levied 
under s. 55 of the Bombay Land Revenue Code is to be excluded. By subs. (2) 
of s. 82H the State Government is authorized by general or special order to fix 
the maxima and the minima for the purpose of sub-cl. (a) of cl. (s) of subs. - 
(1) in respect of any kind of land held by tenants in any backward area. It 
is true that by this section the Tribunal has not to award to the landlord the 
market value of the land but the price is to be an artificial price computed 
from the rent or assessment fixed in respect of the land. The Legislature, 
however, being competent under arts. 31 and 31A to legislate so as even to com- 
pel sale of lands at artificial prices, the provision of s. 32H cannot be regarded 
as ultra vires. Sub-section (2) of s. 82H also cannot and does not amount to 
delegated legislation for reasons already mentioned by us in considering the con- 
tentions raised about the validity of s. 7 of the Act. 

In this connection, we may refer to s. 17A and 17B. By as 17 the 
tenant is to be given the first option of purchasing the site of land on which 
a dwelling house is built at the expense of the tenant or his predecessor-in- 
title, and the value thereof is to be determined by the Tribunal. By s. 17A 
if the tenant intends to purchase the site on which a dwelling house is built, he 
has to serve a notice in writing to the landlord to that effect, and if the landlord 
refuses or fails to acc&pt the offer and to execute the sale-deed within three 
months, the tenant may apply to the Tribunal for determination of 
reasonable price of the land which shall not exceed 20 times the annual rent 
thereof. Under s. 17B the State Government is authorised, by notification in 
the Official Gazette, to direct a record of rights relating to the sites and the 
houses thereon in villages to be made in the manner prescribed, and on the com- 
pletion of such record of rights the State Government may specify a date on 
which the tenants whose names are entered in such record or their successors- 
in-title shall be deemed to have purchased the site of such dwelling house free 
from encumbrances at the price to be fixed by the Tribunal, such price not ex- 
ceeding 20 times the annual rent for the site. By sub-ss. (3) to (8) of s. 17B 
provision is made for enquiry as to the value of the atte. is provision is com- 
plementary to the provision contained in s. 82. Whereas by s. 32 the tenants 
are deemed to have purchased the agricultural lands in their occupation as 
tenants on the Tillers’ Day, by s. 17B(2) the tenants are deemed to have pur- 
chased the sites of land on which they have constructed houses free from all 
encumbrances and at a price to be fixed by the Tribunal subject to the maximum 
amount specified therein. If s. 32 is not inconsistent with the Constitution, 
s. 17B also cannot be regarded as inconsistent with the Constitution. 

Section 17A enables the tenant, even before the issue of a notification and 
the preparation of a record of rights, to purchase the land or dwelling house by 
serving a notice upon the landlord. In effect, the landlord is campelled to 
soll the site at the instance of the tenant. This provision cannot also be regarded 
as inconsistent with the Constitution having regard to the provisions of arts. 31 
and 814A of the Constitution. ° 

Section 82-I deals with the right of a sub-tenant under a permanent tenant, 
and the sub-tenant is d®femed to have purchased the land on the Tillers’ Day. 
That provision extends the benefit conferred by s. 32 to sub-tenants, and if s. 82 
is not invalid, s. 832-I cannot also be regarded as invalid. 

Section 32K provides for the mode of payment of the price by the tenant and 
by s. 82L the price is made recoverable as an arrear of land revenue. Mr. 
Jahagirdar urged that the Legislature had made a significant distinction bet- 
ween the liability of a tenant and the liability of a landlord. Whereas under 
s. 32L the purchase price is made recoverable as an arrear of land revenue, 
by s. 32N, which imposes an obligation upon the landlord to refund to the 
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tenant the amount paid after deducting any rent due to him in the event of 
the sale becoming ‘ineffective, it is provided that it shak be recovered from the 
landlord as an arrear of land revenue. We do not think that the difference in 
the phraseology is intended to make any: real: distinction. Im either case, the 
amount due is recoverable as an arrear of land revenue. 

Under s. 82M it is provided that if the tenant fails to pay the purchase price 
in lump sum or in instalments within the preacribed period, the purchase shall 
become ineffective and the land will be at the disposal of the Collector under 
s. 32P. Power is given by sub-s. (2) to the Tribunal appointed under the Act 
to condone default by the tenant in payment of any four instalments. Mr. 
Jahagirdar urged that under s. 32K an ordinary tenant is required to pay 
the purchase price in 12 annual instalments, jurisdiction is conferred upon 
the Tribunal to condone delay in payment of four instalments thereby in sub- 
stance enabling the tenant to pay the amount within 16 years. It may appear 
that a provision which enables a tenant to pay the purchase price due by him in 
small instalments may operate harshly upon the landlord, but that is not a 
circumstance which will justify us in holding that s. 32M is ultra vires. 

Section 82N enables the landlord to recover rent from the tenant when the 
purchase of the land becomes ineffective. Relying upon this section it was 
urged by Mr. Jahagirdar that it indicated that the landlord’s title was not ex- | 
tinguished till payment of all the instalments by the tenant and until a certi- 
ficate of purchase was issued to the tenant. We are, ‘however, unable to 
accept that contention. The mere fact that in recognition of the previous 
right of the landlord, he is given the right to recover rent and to be recognis- 
ed as owner of the land on the sale to the tenant becoming ineffective, does 
not lead to the inference that so long as the sale has not become ineffective the 
landlord is the owner of the land. . 

Section 32-0 enables a tenant whose tenancy has arisen after the Tillers’ Day 
to purchase the land or such part thereof as will raise his holding to the ceiling 
area. This is a provision which enables a compulsory purchase to be made by 
a tenant at his option but cannot be regarded as inconsistent with the Consti- 
tution having regard to arts. 31 and 31A(1) of the Constitution. 

Section 32P enables the Collector to resume and dispose of the land which 
has not been purchased by the tenant, i.e. where the sale has become ineffective 
or the right of the tenant to purchase the land has not been exercised. That 
, section lays down the procedure to be followed by the Collector in disposing 
of the land. Under subs. (2) in disposing of the land the Collector is re 
quired to make a direction that the land shall, subject to s. 15, be surrendered 
to the landlord. Relying upon that sub-section also it was contended that a 
provision for surrender of the land postulated a subsisting relation of landlord 
and tenant and therefore the contention that s. 32, notwithstanding the express 
words used, contemplated only suspension of the right of the landlord and not 
extinction of the right, was supported. It is true that under sub-s. (2) of s. 
82P the Collector is bound to make a direction that the land in respect of which 
the sale has become ineffective shall be surrendered to the landlord. But there 
is nothing in sub-s. (2) which supports the contention that the surrender is to 
. be made by the disqualified tenant as holding the land under the landlord. 
The provision appears to have been enacted only with a view to enable the 
quondam owner to get back*the land when the tenant cannot, or is unable to, 
purchase the land. Under subs. (4) it is provided that where any land or 
portion thereof cannot be surrendered in favour of the 4andlord and no person 
comes forward to purchase the land at a sale, the Jand shall vest in the State 
Government and the Collector shall determine the price of such land and the 
amount thereof shall be paid to the owner. Under the scheme of s. 32P when 
the tenant is unable to purchase the land or refuses to purchase the land, it shall 
' be given to the landlord provided his pie eae not exceed the ceiling area: 

if the area of land’in the possession of the landlord exceeds the ceiling area, he 
has no right to take the land by surrender and the land will be put up for sale; 
and if at the sale so held no buyers are forthcoming, the land shall vest in the 
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Government and the Collector shall determine the price to be paid to the owner. 
This provision contemplates extinction of the ownership of the tenant if he fails 
to purchase the land or to pay the price. Such a provision can competently be 
made under art. 81A (1) (a) of the Constitution. l 

Section 32Q provides for the ‘determination of encumbrances lawfully sub- 
sisting on the land on the Tillers’ Day and for satisfaction of those encum- 
brances. By s. 32R it is provided that if the purchaser fails to cultivate the 
land personally unless the Collector condones the failure for sufficient reasons, 
he shall be evicted and the land shall be disposed of in accordance with the pro- 
visions of s. 84C. These two provisions are also, in our judgment, not incon- 
sistent with the Constitution and are not also otherwise void. 

The next section which was challenged was s. 34. Section 34:renders it un- 
lawful, with effect from the appointed day, for any person to hold, whether 
as owner or tenant or partly as owner and partly as tenant, land in excess of 
the ceiling area. That restriction, however, does not apply to any person who 
immediately before the appointed day holds as owner land in excess of the 
ceiling area but only to the extent he is cultivating it personally. Any land 
held by such person which, by reason only of ita situation or formation cannot 
be regarded as being personally cultivated, shall be at the disposal of the Col- 
lector under s. 82P. Under sub-s. (3) if any landlord has acquired; between 
January 1, 1952, and the date of the commencement of the Amending Act, 
1955, any area by surrender from his tenant, and the holding immediately 
before January 1, 1952, was equal to or in excess of twice the ceiling 7 the 
whole of the surrendered land shall be at the disposal of the Collector. the 
holding at the aforesaid date is lesa than twice the ceiling area, so much of the 
land surrendered as will make his holding equal to twice the ceiling area may 
be retained with the landlord and the rest of the land will be at the disposal 
of the Collector. Evidently this section expropriates the landlords and the 
tenants of property in excess of the ceiling area and affects the title of a land- 
lord even retrospectively where he has by surrender obtained possession of 
land from a tenant after January 1, 1952. But having regard to the language 
used in art. 31A(1)(a) of the Constitution it cannot be regarded as void. 

Section 34 is made applicable by s. 35 to acquisition of land by gift, purchase, 
assignment, lease, surrender or any other kind of transfer inter vives or by 
bequest except in favour of recognised heirs. That provision also for reasons 
already mentioned cannot be regarded as invalid or inconsistent with the Con- 
atitution. 

Section 68A provides for fixation of reasonable price of land for the pur- 
pose of sale and purchase. It is true that the reasonable price is not the real 
market value of the land. It is an artificial price fixed by the Legislature for 
sale of land. But the Legislature having the authority to enact law for the 

inguishment or modification of any right in an estate, the provision which 
artificially reduces the value of the land for thè purpose of sale and purchase 
cannot be regarded as invalid. 

Sections 88C and 88D are the other two sections sought to be challenged. 
By s. 88C the provisions of a. 32 to 32R are not to apply to lands leased by any 
person if such land does not exceed an economic holding and the total annual: 
income of such person including the rent of such land does not exceed Rs. 1,500. 
By this provision the Legislature has prevented fhe application of the law re- 
lating to compulsory purchase by tenants of lands held by them in respect of 
lands belonging to p who do not hold land exceeding an economic hold- 
ing if the income of the landlord inclusive of rent does not exceed Rs. 1,500. 
The Legislature appears to have -made a distinction between owners of small 
properties and other persons, and the classification appears to be based on a 
rational basis. The provision cannot, therefore, be regarded as void. 

Section 88D confers upon the State Government power, by notification in the 
Official Gazette, to direct that any land referred to in ss. 88, 88A, 88B and 88C 
shall not be exempt from such of the provisions of the Act from which they have 


Mi 
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_- been exempted under those sections. Now s. 88 exempts lands belonging to, 
or held on lease from, the Government, and any area which the State Govern- 


ment may, from time to time, by notification in the Official Gazette, specify as 
being reserved for non-agricultural or industrial development and any estate 
or land taken under management by thé Staté Government under Chap. IV or 
s. 65 or under the management of the Court of..Wards or lands taken under 
management temporarily by the Civil, Revenue or Criminal Courts by them- 
Selves or tirqugh the receivers appointed by them till the decision of the title 
of the rightfa] holders. Section 88A exempts lands transferred to or by a 
Bhoodan Samiti recognized by the State Government from the provisions of s. 
1 to 87. Section 88B grants exemption from the operation of the provisions of 
as. 3, 4B, 8, 9, 9A, 9B, 9C, 10, 10A, 11, 13 and 27 and the provisions of Chaps. VI 
and VIL to lands held or leased by a local authority, or a University established 
by law im the State, and to lands which are the property of a trust for an 
educational purpose, a hospital or an institution for public religious worship 
if the trust is or is deemed to be registered undor the Bombay Public Trusts 
Act and the entire income of such lands is appropriated for the purposes of 
Buch trust. As we have already pointed out, s. 88C exempts from the opera- 
tion of ss. 82 to 82R lands leased by persons with annual income not exceeding 
Rs, 1,600. 

The exemptions made by these sections may be regarded as founded on a 
rational principle. But by s. 88D the Legislature appears to have reserved to the 
Government power to direct, by notification in the Offcial Gazette, that 
any land referred to in those sections shall not be exempt frém the provisions 
af the Act from which they have been exempted. The Legislature has not in- 
dicated either expressly or by implication any principle whichYis to govern 
the State in issning the notification. It is, therefore, open to thé, Btate Govern- 
ment by issuing a notification to exclude any land which would}otherwise be 
covered by the provisions of ss. 88 to 88C, even for purposes othér than secur- 
ing the object of the Legislature in enacting the Act. By enacting s. 88D 
the Legislature appears to have delegated its legislative authority to the 
State Government to exempt from the operation of such of the provisions of the 
Act from which lands have been exempted under ss. 88, 88A, 88B and 88C. 
Under this delegated power the State Government may either in individual 
cases or in certain classes, defined or undefined, direct that the benefit of gs. 88 
to 88C will not be available. In our view, s. 88D amounts to delegation of 
the legislative authority to the State Government inasmuch as the Legislature 
has not reesly or by necessary implication stated what principles are to 

vern the State Government in issuing the notification. We, therefore, declare 

ts. 88D is invalid. 

Mr. Jahagirdar also contended that ss. 8 and 9 were invalid. By s. 8 pro- 
vision is made for fixing the maxima and minima of rent payable in respect of 
any land and by s. 9 the Mamlatdar is given the power to fix for each A 
or group of villages, or for any area in such village or group, within his juris- 


_ diction, the rate of rent payable by a tenant for the lease of different classes 


of land situate im such village, or group of villages. It is difficult to appreciate 
how these provisions can be regarded as wlira vires the Constitution. The 
power to modify the rights of a landlord being cqnferred by art. 31A (1) (a) 
of the Constitution and art. 81, these sections cannot be regarded as invalid 
or «lira vires. 

It was also contended that s. 29A is «lira vires the Lépislature. But s. 29A 
makes s. 29 applicable to sites used for allied pursuits as they apply to the sites 
of dwelling houses of an agricultural labourer or artisan in regard to taking 
possession of any land or dwelling house under the provisions of the Act. Now 
the expression ‘‘allied pursuits’’ is defined in the Act ag meaning ‘‘dairy farm- 
ing, poultry farming, breeding of livestock, grazing and such other pursuits as 
may be prescribed’. Hvidently the ‘‘other pursuits as may be prescribed” will 
be ejugdem generis. Ifa. 29, which provides the procedure for taking possession 
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of agricultural land or dwelling house is not ltra vires, we fail to see how s. 29A 
can be regarded as ulira vires. 


We have referred to all the sections which were challenged before us as 
ulira vires, and, in our view, a. 88D,alone must be regarded as ultra vires. The 
remaining provisions are validly | 


In the view we have taken, the rule is ordered to be discharged m costs, 
subject to the declaration about the invalidity of s. 88D. 


As the questions raised by this petition were of unusual complexity? wo direct 
that the petitioner do pay Ra. 1,000 as costs. 


Rule discharged. 


Before Mr. Justice Dixit and Mr. Justice Vyas. 
TATOBA GANU MOHITE v. TARABAI KEDARI TAMBE.* 


Hindu law—Gtft—Coparcener as manager of joint family executing deed of gift of an- 
cestral property—Motive of gift, friendship between donor's grandfather and donee’s 
family—Deed of gift not affirmed by other coparceners—Validity of deed of gift. 


The manageé“of a joint Hindu family, consisting of himself and his two brothers, 
pan +a page executed a deed of gift in respect of an- 


that as the deed of gift executed by the donor in favour of the plaintif was for . 
none of these purposes, it was Invalid and ft did not confer any title upon the 
plaintiff. 


Lilavatt Ganpatrao v. Takappa Bhimappa' Vrandavandas Ramdas v. Yamuna- 
bai,’ Baba v. Timma,‘ Rottala Runganatham Chetty v. Pulicat Romasami Chetti,’ 
Venkatappayya v. Raghavayya, Radhakant Lal v. Nazma Begum,’ Riasat AH v. 
Iqbal Rai,” Imperial Bank of India, Jullundur v. Mst. Maya Devi," Sheo Ghulam 
v. Badri Narain," Jagesar Pande v. Deo Dat Pande” Ajodhia Prasad v. Musammat 
Sanjhart Kuar,“ Amar Chandra Chakravarti v. Sardamayee Debi” and Maharájá 
Kesho Prasad Singh v. Chandrika Prasad Singh,” referred to. 








*“Deotded, January 23/24,' 1957. Beoond 5 (1875) f3 Bom. H. O. R. 229. 
No. 1129 of 1058, pa the decision of 6 ane eae 
N. Metrani, Assistant J rr gra mt m 7 (l L. R. 27 162. 
Civil Appeal No. 387 of 1951, confieaing the 8 [1951] A L R. Mad. 318. 
decree passed by D B. Kulkarni, Civil Judge, 9 (1817) L L. R. 45 Cal. 738, s.o. 20 
Se Drain a fa a Ba Bom. L. R. 742, P.O. 
S 258 of 1948. 10 cer L L. R. 16 Lah 659. 
1894) L L. R. 19 Bom. 808, 806. ll (1934) I. L. R. 16 Lab. 714. 
3 ‘i 920} I. L. R. 45 Bom. ‘105, 8.0. 22 12 (1918) 11 A. L. J. 798. 
Bom. L. R. 1155. 13 (1933 I. L. R. 45 AIL 684. 
3 (19%) L L. R. 59 Bom. 459, s.o. 37 14 (1931) L L. R. 6 Luck. 710. 
Bom L. R. 485. 15 (1929) L L. R. 57 CaL 39 
4 (1%8) 50 Bom. L. R. 127. 16 (1922) L. L. R. 2 Pab. 217 
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‘The parties to the suit are represented in the following genealogical table :— 
Narsinga = Santat er 
f. i 


f 





> oti 
Verutiabel | Bala Balabai ‘Térabal 
| ; | (Deft. No. 8)  . (Deft. No. 9) 
Tatoba Krishna Rama 
(Plaintiff No. 1) ` (Deft. No. 6) (Deft. No. 7) 
[0] 
Gopal Sidu 
(Deft. No. 3) 





Natha Ganu 
(Deft. No. 5) (Deft. No. 4) 
The question involved in this appeal was about the effect of a deed of gift 
executed by ono Balgonda in favour of plaintiff No. 1. The following is the 
genealogical table representing the donor Balgonda‘s family :— 


. Jagagonda ae 
Paygonda SO er 
z Raigonda 
= | | 
Balgonda Paygonda alas Anagonda 
Kakasaheb 


` The material facts appear in the judgment of Dixit J. 


Ħ. V. Paranjpe, for the appellant. 
' Y. V. Chandrachand, for respondenta Nos. 3 and 4. 


Darm J. The only question argued in this appeal is about the effect of a 
deed of gift executed by one Balgonda in favour of plaintiff No. 1 on June 9, 
1943. Mr.M. V. Paranjpe, who appears for the plaintiff-appellant, contends 


that the deed of gift is a voidable document, while Mr. Y. V. Chandrachud, 
appearing for defendants Nos. 4 and 5, contends that the deed. of gift is void. 


The facts relevant to the determination. of ihe question may be shortly stated. 
Plaintiff No. 1 is the adopted son of one Yamunabai who died in 1934, the 
plaintiff having been previously adopted by her in 1926. Yamunabai was 
the daughter of one Shidu who was the eldest in a family of four brothers. 
On June 8, 1880, a possessgry mortgage was executed by one Santai, the widow 
of Narsinga and the mother of the four brothers, ahd by the mortgage two 
fields bearing survey Nos. 866 and 367 were conveygd to one Ishwara for a 
sum of Rs. 600. It is said that this transaction of mortgage was consented 
to by Subai, the widow of Shidu, by Naiku, by Jivaba and by Joti. The 
contesting, defendants are defendants Nos. 3 and 5, who are the son and grandson 
of Jivaba. On April 28, 1914, Yamunabai executed a sale-deed in respect of 
her one-third share to Paygonda. On the same day another sale-deed was 
executed by defendants Nos. 8 and 9 in regard to the same portion of the pro- 
perty to the same Paygonda. Although, therefore, by the two transactions of 
sale two-thirds of the property was conveyed, it is now found that the 
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saledeeds are valid to the extent of a half, one fourth share in respect of 
the first aaledeed and one-fourth share in respect of the second. On June 9, 
1943, Balgonda, the eldest of: the three ,brothers, executed in favour of plain- 
tiff No. 1 a deed of gift and he purported to execute the document as Manager 
of the joint family consisting ‘of himself and his two brothers, Paygonda altas 
Kakasaheb and Anagonda. The relationship of these three brothers to Pay- 
gonda will be seen from the genealogical table set out in the appdllate judg- 
ment. A 

The plaintiffs, of whom plaintiffs Nos. 2 and 8 are purchasers from plaintiff 
No. 1, filed this suit on April 19, 1945. They claimed to redeem the mortgage 
of 1880 and to recover posseasion upon the basis that the property was the 
Stridhan property of Subai, the widow of Shidu. In the alternative, they 
claimed to recover, by partition, separate possession of plaintiff No. 1’s one-half 
share conveyed to him under the deed of gift upon the basis that the property 
was the family property of the four brothers. 

One of the defences taken up by defendants Nos. 3 and 5, and which is 
material to this appeal, was that the deed of gift executed on June 9, 1943, 
by Balgonda in favour of plaintiff No; 1 was sham, colourable and hollow. 

The learned trial Judge dismissed the plaintiffs’ suit, holding, inter alia, 
that Balgonda was not competent to alienate the property comprised in the 
deed of gift, and the decree dismissing the suit was confirmed by the Assistant 
Judge, Kolhapur. It is from the appellate decree that plaintiff No. 1 has 
come up in appeal. 

Now, there is no dispute as regards certain facts in this appeal. The factum 
as well as the validity of the adoption of plaintiff No. 1 were challenged in 
the trial Court and the findings recorded by the trial Court have not now 
been disputed-tn, this appeal. There was also a dispute as regards the ques- 
tion whether the property was the Siridhan property of Subai, and the finding 
recorded was that the property was not the Stridian property of Subai but 
was the joint family property of the four brothers. That finding also is no 
longer in dispute in this appeal. There was also a controversy as regards 
the nature of the property in the hands of Balgonda, but there is no dispute 
that the property acquired by Paygonda under the two sale-deeds was ancestral 
in the hands of Balgonda and his two brothers. Again, there is no dispute 
that Balgonda was the manager of the joint family consisting of himself 
and his two brothers, Paygonda alias Kakasaheb and Anagonda. The only 
question which now survives and which has been debated at great length is 
about the validity of the deed of gift of June 9, 1943. The property in suit 
being ancestral in the hands of Balgonda, it is clear that in respect of this 
property there is community of interæt and unity of possession. > A member 
of a jomt Hindu family can alienate his share in the family <property for 
value. A managing member of a joint Hindu family can alienate the family 
property for legal necessity or for the benefit of the estate. If the managing 
member is the father, he can, in addition, alienate the.family property for 
the payment of his antecedent debts. A widow may alienate family property 
for legal necessity. The position of a Hindu widow in respect of the family 
‘property inherited by her is that of owner with certain restrictions upon her 
owe as to disposition of the property. As stateg by their Lordships of the 

ivy Council in Janaki Ammal v. Narayanasams Asyer' (p. 209): 

“| Her right is of the aature of a right of property; her position is that of owner; her 
powers in that character are, however, limited; but,...s0 long as she is alive no one 
has any vested interest in the succession.” : oe . 
In the case of a managing member, he has a representative character. A 
managing member represents the family in the family’s relations towards the 
rest of the world. In the case of a gift, however, the position under Hindu 
law is different. In the Principles*of Hindu Law by D. F. Malla, lith edn., 


1 (1916) L. R. 44 L A. 207, 3.0. 18 Bom. L. R. 856. 
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1952, this is what the learned commentator says (p. 812) : 

“According to the Mitakshara law as applied in all the States, no coparcaner can 
dispose of his undivided interest in coparcenary property by gift. Such transaction 
being void altogether there is no estoppel or other kind of personal bar which precludes 
the donor from asserting his right to recover the transferred property. He may, how- 
ever, make a gift of his interest with the consent of the other coparcenars.” 

If, therefore, there is a disability as regards an alienation by way of gift in 
the case of a coparcener, much more go is the disability in the case of a manag- 
ing member, because the managing member holds a representative capacity. If 
an individual member i.e. a coparcener cannot make a valid gift in respect 
of his undivided interest in the coparcenary property, we fail to see how a 
managing member would be able to make a valid gift in respect of the family 
property. However, it is also recognised that a manager of a joint Hindu 


family may make a gift of a small portion of the family property. If an in-. 
dividual member, that is to say, a coparcener cannot make a valid gift in“ 


respect of his undivided interest in the family property, it must follow, we 
think, that a widow succeeding to the property of her husband cannot equally 
make a valid gift in respect of the property of which she is in possession, In 
Mayne’s Hindu Law and Usage, llth edn., 1953, this is what the learned 
commentator says (p. 484) : 

“It is now equally well settled in all the States that a gift or devise by a coparcener 
in a Mitakshara family of his undivided interest is wholly invalid. The exceptional 
cases as recognised by the Mitakshara where it is open to the father or managing mem- 
ber to make a gift of ancestral movable or immovable property have been already notl- 
ced (Sections 355, 369, 370). A coparcener cannot make a git of his undivided interest 
in the family property, movable or tmmovable, etther to a stranger or to a relative ex- 
cept for purposes warranted by special texts.” 

It is, therefore, necessary to refer to the texts upon the subject. Now, the 
relevant texts under the Mitakshara law are as follows: 

“28. Even a siugle individual may conclude a donation, mortgage or sale of im- 
moveable property during a season of distress for the sake of the family and especially 
for pious purposes. 

29. While the sons and grandsons are minors and incapable of giving their consent 
to a gift and the like; or while brothers are so and continue unseparated; even one person 
who is capable may conclude a gift, hypothecation, or gale, of immovable property if a 
calamity affecting the whole family require it or the support of the family render it 
necessary, or indispensable duties, such as the obsequies of the father or the like, make 
it unavoidable (See Kalu v. Barsu').” 

Tt is clear that the power to dispose of interest in the family property by way 
of gift is based upon the texts quoted above, and in three cases only will the 
gift of a portion of the family property be valid ie. during the season of dis- 
tress, for the sake of the family and especially for pious purposes. If, there- 
fore, the question is to be decided by reference to ihe texts quoted above, it 
is clear that a single Individual may make a gift only for purposes mentidned 
in paragraph 28 quoted above. So far as the gift deed in the present case 
is concerned, the motive for the deed of gift, as recited in the deed is the 
friendship which subsisted between Paygonda and the family of plaintiff No. 1. 
In the deed of gift it is recited : ‘ 

aA ATH TAT TTT al sae As aerear adtad eta dass 
Sh TAT TAH me eee e 
woul gat ara aeta samer Tete iat athe set. TL, qé TeaTter 
TH TTT Se dts AS aT THT Sharer oy HET At ores are” | 
This méans that there was a feeling of cordiality towards the family of plain- 
tiff No. 1 on the part of the grandfather of the donor and that the grandfather 
had directed before his death to make a dead of gift but that the father of the 
donor was unable to make the deed of gift, though directed to do so by the 


1 (1894) L L. R. 19 Bom. 803, 806. 


- 
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grandfather. It is not in dispute that the deed of gift was executed by Bal- 
gonda in his capacity as the managing member of the joint family consistmg 
of himself and his two brothers, and the question which arises for decision is 
whether he was competent to make a valid gift to plaintiff No. L 

Mr. M. V. Paranjpe, who appears for plaintiff No. 1, contends that the deed 
of gift is only a voidable document, that it is not void, and that if it is void- 
able, it can be ratified. He says that if the deed of gift is void, then there is 
no question of the deed being ratified. But he argues that if the deed of 
gift is a voidable document, then there is nothing to prevent the other mem- 
bers of the family from ratifying the deed of gift, though before ratification, 
it is not an enforceable document. In this connection, he draws an analogy 
between a sale and a deed of gift. In the case of a sale by a managing member 
the law on the subject is stated in Mulla’s Hindu Iaw, 11th edn., 1952, section 
242(4) at p. 288 as follows : 
- “An allenation by the manager of a joint family made without legal necessity is not 
‘vold, but voidable at the option of the other coparceners. They may affirm it or they 
may repudiate it.” 
Mr, Paranjpe argues that an alienation by way of gift may be treated upon 
the same footing. He says, applying the analogy, that the deed of gift is 
voidable at the option of the other coparceners, and if the other coparceners 
affirm it, there is no reason why the deed of gift is not valid. It may, how- 
ever, be pointed out that in this case it is not suggested that the other copar- 
ceners, 1e. Paygonda alias Kakasaheb and Anagonda, have at any time affirmed 
the doed of gift. Therefore, the position is that the deed of gift was executed 
by Balgonda as a managing member of the family and there has been im this 
case no ratification of the deed of gift either by Paygonda or by Anagonda. 
Mr. Paranjpe does not dispute the fact that Balgonda as a manager would 
have no pawer’ to make a valid gift in respect of this property. From what 
I have stated above, it follows, I think, that if the deed of gift by a copar- 
cener in a joint family is invalid, then there is no reason why a deed of gift 
executed by a managing member should be valid, unless it comes within the 
ex¢eptions which I have mentioned above. If a coparcener cannot make a 
valid deed of gift, much more so would be the disability in the case of a 
managing member, because the power of a managing member is derived from 
the peculiar position which he holds in the family and which he represents in 
his relations towards the rest of the world. But Mr. Paranjpe’s argument 
is that just as in the case of a gale, even if the sale is in excess of the powers 
of the manager and even if the sale is without legal necessity, it is open to 
the other members of the family to affirm the sale. If, therefore, the other mem- 
bers of the family can affirm the sale, there is no reason why the-other members 
of the family cannot, equally, affirm the deed of gift. But, in our view, there 
is an essential differance between the case of a deed of sale and a deed of gift. 
In the dase of a deed of sale, the sale is good only for consideration. In the 
cass of a gift there is no consideration proceeding from the donee to the donor 
except, what one may call, natural love and affection as constitutihg the consi- 
deration for the transaction, and, as I have already poimted out, in the case of 
a family property there is community of mterest and unity of possession. 
Every member of the family is the owner of the whole property until 
the pro is made the subject of partitioh between the members of 
the y and that js the reason why the law has made an alienation 
of the family property a valid alienation where the alienation is supported 
by consideration. Apart from authority, therefore, and relying. upon the 
texts mentioned above, we have come to the conclusion that the deed of gift 
executed by Balgonda in favour of plaintiff No. 1 is invalid, and does not confer 
any title upon plaintiff No. 1. 

Turning next to the authorities which have been cited at the Bar, it will 
be convenient first to refer to the case reported in Kalu v. Barsu.1 It will be 


1 (1804) 1. L. R. 19 Bom. 808. 
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noticed that that case is very much in point. The facts in that case were 
these. The suit was one in ejectment. In 1891 Dagdu and Nathu made a 
gift of a field in favour of the plaintiff as a worslupper of the god Shri Sad- 
guru, and executed a deed of gift dated January 9, 1891, which was duly 
registered. Nathu’s brother, Ragho, was at the time of the deed of gift a 
minor and he was not made a party to the gift. The fleld in question hap- 
pened at that time to be in the possession of the defendant and was in his 
possession since 1881. The plaintiff, relying upon the deed of gift, filed a 
suit to recover possession of the property from the defendant, and it was held 
that the plaintiff could not recover it. The decision was no doubt based upon 
a colcession made at the Bar. This will be clear from the opening part of 
the judgment of Mr. Justice Fulton. He says (p. 806): 

“Tt was not disputed that under ordinary circumstances the gift by one copercener 

of his undivided share is invalid, or that a minor’s sbare cannot be given away by the 
manager except in case of necessity or for certain specified purposes.” 
The argument in the case was that as the gift was made to the plaintiff as 
worshipper of the god, the purpose of the gift rendered it binding upon the 
minor. The learned Judges then proceed to quote the texts which have a 
bearing upon the question and those texts I have already quoted in an earlier 
part of this judgment. Then in proceeding to give reasons for their con- 
clusion, this is what they say (p. 806): 

“Now, in the present case, it has not been found, nor in argument has it been urged, 
that any necessity for this gift has been established, or that it was made in perform- 
ance of any pious duties obligatory on the minor or the family....Mr. Khare urged that 
as the defendant was a trespasser it was not open to him to question the validity of 
the gift, but we think that a defendant in posession is entitled to require the plaintiff 
seeking to eject him to prove that he has a superior title.” 

This case is, therefore, an authority for the proposition that the deed of gift 
not being sanctioned by the texts was invalid and also for the proposition 
that the defendant, though a trespasser, being in possession, was entitled to 
ask the plaintiff to prove his title strictly in order to anable him to successfully 
eject the defendant. If this was the only case, so far as this Court is concerned, 
there is no doubt that the appellant must fail. But Mr. Paranjpe argues that 
the case reported in Sitaram v. Khandu! supports his contention. The facts 
in that case were these.°The suit land belonged to one Laxman and after 
Laxman'’s death his son Hari became owner of the same. Hari died child- 
less, leaving his mother Gopai as his gole heir. In 1858 Gopai mortgaged 
the land to one Krishnai, the prodecessor-in-title of defendants Nos. 9 to 11, 
for Rs. 40 and in 1868 Gopai conveyed the Jand to Laxman and four others 
by way of gift. Gopai having died, the plaintiffs, as the heirs of the donees, 
sued to redeem the mortgage of 1858 when the defendant contended that the 
deed of -gift on which the plaintiffs relied was void. The suit having come 
up in second appeal, Sir Norman Macleod C. J. considered that the deed of 
gift was perfectly valid until it was set aside, and in coming to this conclusion 
- he relied upon a decision of the Privy Council reported in Raja Modhu Sudan 
Singh v. Rooke.* Sir Norman Macleod also considered that the deed was only 
voidable and not void. He further took the view that the persons who were 
entitled to dispute the valigity of the deed were the reversioners and not the 
defendants. It is to be borne in mind that the alienation was by a Hindu 
widow. In the case of a Hindu widow, she is the owner of the property during 
her life-time, though her powers with regard to the disposition of the property 
are limited. The position of a managing member is different. A managi 
member represents the family and manages the family property on behalf of 
the family. In the case of a Hindu widow, she is, as I have already pointed 
out, the owner of the property, though her powers are limited. She ia entitled 
to enjoy the whole of the property, and even if an alienation is made by her 

1 (1920) I. L. R. 45 Bom, 105, s.c. 22 2 (1897) L, R. 4. L A. 164, 
Bam. L. R. 1155. : 
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which is not supported by legal necessity, the purchaser from her is entitled 
to remain in possession so long as the widow is alive. In the case of a managing 
member, however, if a managing member sells away the property, not supported 
by legal necessity, it is clear that the alienation is not binding upon the other 
members of the family and that the other members of the family can question 
the alienation at any time they choose to do so. That distinction is, we think, 
vital in deciding the present question. It may also be pointed out that in 
giving reasons for the conclusion Sir Norman Macleod’ did not etonsider the 
texts, unlike the learned Judges who decided Kalu v. Barsu. Mr. Justice 
Bayley and Mr. Justice Fulton considered the question with reference to the 
special texts of Hindu law having a bearing upon the question. It may be 
pointed out, with respect, that Sir Norman Macleod and Mr. Justice Heaton 
decided the question on the general principle, relying upon Raja Modhu Sudan 
Singh v. Rooke. The view which Sir Norman Macleod seems to have taken was 
that it was not for the defendant to question the deed of gift. It was only for 
the reversioner to question it. It may, however, be pointed out that if the 
suit is one in ejectment, it is for the plaintiff to prove his title strictly. It is 
not for the defendant to prove his title. The defendant may well urge that the 
suit being one in ejectment, it is for the plaintiff to prove his title before he 
could successfully eject the defendant. This aspect of the question which was 
considered in Kalu v. Barsu was not considered by Sir Norman Macleod in 
Sttaram’s case. The position, therefore, is that there are two decisions of this 
Court which seem to be apparently in conflict. Both decisions are decisions 
given by Courts of co-ordinate jurisdiction and it is open to us to follow any 
one of the two decisions, sitting as we are also as a Court of co-ordinate Juris- 
diction. In our view, the case in Kalu v. Bars is correctly decided and we 
take the view that the case in Sitaram v. Khandu is, with respect, not correctly 
decided. 


This would be enough for the disposal of this appeal. But Mr. M. V. Pa- 
ranjpe appearing for the plaintiff-appellant has relied upon certain decisions 
of the Allahabad High Court to support hiscontention that the deed of gift is 
only voidable and not void. On the other hand, Mr. Chandrachud appearing 
for defendants Nos. 3 and 5 has relied upon certain other decisions to support 
his contention that the deed of gift is not merely voidable, but it is void. It 
would be enough to mention these cases, though briefly. Apart from the case 
in Kalu v. Barsu there are two other Bombay cases which take a similar view. 
In Jinnappa Mahadevappa v. Chimmava,’ Mr. Justice Rangekar was dealing 
with a case of gift. In that case, one Tammanna, a member of a joint family, 
possessed of considerable property, made a gift by a writing registered in 
favour of his daughter who had nursed him in his illness and for whom he had 
great affection. The deed of gift having been challenged by his son and grand- 
sons, Mr. Justice Rangnekar observed (p. 461): 

“Under the Mitakshara Law, no individual coparcener, whilst the family remains 
undivided, can even predicate of the coparcenary property that he that particular mem- 
ber has a definite share, much lees either alienate it or gift it away or any part thereof, 
except under certain circumstances and subject to certain limitations. According to the 
texts, originally this prohibition applied even to the father as against his sons, but the 
restrictions on the father’s power’ to alienate have beenegradually removed, and it js 
clear that a Hindu father has a special power of disposal of ancestral property for cer- 
tain purposes. Thus, the fajher may within reasonable limits gift away ancestral move- 
ables without the consent of his sons for the purpose of performing ‘Indispensable acts 
of duty and for purposes prescribed by the texts as gifts through affection, support of 
the family, relief from distress and so forth’. But even as to this, a gift of the whole 
af the ancestral moveable property to one son to the exclusion of another is not upheld 
by the Courts. Then, the Hindu father or a manager of a joint family may gift away, 
again within reasonable limits, ancestral*immoveable property for ‘pious purposes’. But 


l1 (1934) L L. BR. 58 Bom.’ 459, s.c. 87 Bom. L. R. 485. 
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even here the gift must be made inter vivos and not by will The third exception is 
that a Hindu father may sell or mortgage the joint family property to discharge an 
antecedent debt contracted by him for his own personal benefit and such an alienation 
would bind the sons, provided that the debt was not incurred for an immoral or unlaw- 
ful purpose”. - 

In the concluding part of his judgment, he further observed (p. 465): 

“Undoubtedly, the gift is of a small portion of the whole of the property; but, if 

one were to ignore the elementary principles of Hindu law out of one’s sympathy with 
gifts of this nature, it would be difficult to say where the line could be drawn, and it 
might give rise to difficulties which no sttempt could overcome.” 
With respect, we think this is the ccrrect principle. Then this question arose 
in Lavash Ganpatrao v. Takappa Bhimappa,! in which case I had to deal 
with the question of the validity of a deed of gift. Im that case, one Ram- 
chandrappa had, in 1919, made a gift of a small portion of the joint family 
property to a Swami of Kolhapur for the purpose of building a hostel for Jain 
students studying in the schools and colleges at Dharwar. The other members 
of the family having objected to the deed of gift, a question arose as to whether 
the deed of gift was valid. The mot#ve, as mentioned in the deed of gift, was 
said to be ‘‘for the meritorious action ( aù rit )’. At p. 129 I had 
occasion to quote the texts from the Mitakshara and after considering certain 
authorities including Kalu v. Barsu and Jmnappa Mahadevappa v. Chimmava, 
I came to the conclusion that the deed of gift was invalid. Jncidentally, I may 
also refer to the case reported in Vrandavandas Ramdas v. Yamunabas.* It 
will be enough, I think, to quote a part of the head-note which is in the follow- 
ing terms : 

“A member of an undivided Hindu family, on this side of India, cannot without the 
consent of his coparceners, make a gift of his share in the undivided 

A similar view has been taken in three decisions of the Madras High Court, 
and these are: Baba v. Timma, Rottala HRunganatham Chetty v. Pulicad 
Ramasams Chetii* and Venkatappayya v. Raghavayya.© Baba v. Timma is 
a full bench case in which it has been held that a Hindu father while un- 
separated from his son has no- power, except for purposes warranted by special 
texts, to alienate to a stranger his undivided share in the ancestral estate, mov- 
able or immovable. In Rottala Runganatham Chetty v. Pucat Ramasame Chetti 
a bench of three Judges of that Court including so eminent a Judge as Mr. 
Justice Bhashyam Ayyangar, while dealing with the question about the validity 
of a deed of gift, observed (p. 166): 

“It has now been definitely settled by judicial decisions that it is incompetent to an 
undivided member of a Hindu family, to alienate by way of gift his undivided share or 
any portion thereof and that such alienation is void in toto, and this principle cannot 
be evaded by the undivided member professing to make an alienation for value, when 
such value is manifestly inadequate and .inequitable.” 

A similar view has been taken in Venkatappayya v. Raghavayya,® which follow- 
ing Rottala Runganatham Chetty v. Pulicat Ramasams Chetti, says (p. 321) : 

“dit is incompetent to an undivided member of a Hindu family to alienate by way 
of gift his undivided share or any portion thereof, and that such allenation is void in toto.” 
If this string of authorities is not enough to support the conclusion to which 
we have come, we have been in a happy position, for this conclusion has been 
reinforced by a decision of the Privy Council and that decision is reported 
in Radhakant Lal v. Nagma Begum." That was aecase where one Drigpal 
executed deeds of gift in favour of his concubines and a daughter of one of 
them and the deeds of gift were challenged by his son and grandsons, and their 
Lordships of the Privy Council held that the properties purporting to be con- 
veyed to the respondents by the deeds of gift were joint family properties 


1 (1948) 50 Bom. L. R. 127. B [1051] A I. R. Mad. 818. 
2 {1875} 12 Bom. H.O. R. 229. 6 [1051] A.I. R. Mad. 318. 
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over which Drigpal, the father of appellant No. 1 and the grand-father of 
the other appellants, had no power of disposition and that the appellants were 
entitled to recover the properties. It is, we think, unnecessary to quote other 
authorities, but it would not be out of place to complete the case-law to mention 
a decision of the Lahore High Court reported in Riasæ Ali v. Iqbal Ras.1 It 
was held in that case that 

“Under Hindu law a father has no power to make a gift of joint family property in 
favour of a stranger, and there is no law requiring a member of a joint Hindu family 
who is in possession of property to sue to set aside such a gift and his faflure to do so 
does not render the gift valid and binding on him.” 

In view of these authorities, one of which is the authority of the highest 
Court, we have no doubt that the deed of gift in this case is invalid and does 
not confer any title upon the plaintiff. The suit is one in ejectment. It is 
for the plaintiff to prove his title and the Court is not concerned with the 
weakness of the title of the defendant. The defendant may be a trespasser, 
but as a defendant in possesion, he is entitled to ask the plaintiff to prove 
strictly his title. As the plaintiff has no title, the plaintiff’s suit must fail. 

But Mr. M. V. Paranjpe argues that there are decisions in his favour. One 
of such decisions is the one reported in Imperial Bank of Indta, Jullundur v. 
Mst. Maya Dew.? In order to understand these decisions, it is necessary to 
make a preliminary observation. Mr. Paranjpe argues that most of the cases 
are cases in which the deeds of gift are challenged by the members of the family 
and he says that the case in Kalu v. Barsu is a case in which the deed of gift 
was challenged by a stranger. But we fail to see the point of distinction. If 
a deed of gift is invalid, it makes no difference whether the challenge proceeds 
from a member of the family or from a stranger. What is invalid must remain 
invalid. Surely, it cannot be valid if the challenge proceeds from a member 
of the family and the deed of gift is valid because it proceeds from a stranger 
to the family and I have been unable to find any point of principle in this 
distinction. If an alienation by way of gift is not sanctioned by the special 
texts, it makes no difference whether the challenge proceeds from one or from 
the other. In either case the deed must be invalid. Now, turning to Imperial 
Bank of India, Jullundur v. Mst. Maya Devi, Mr. Paranjpe argues that the 
deed of gift is voidable and not void ab initio. In this connection, there is 
a passage at page 717 which is as follows: 

“But it is equally well-settled that an alienation by him (manager), which cannot 

be supported on these grounds, is not unlawful or void ab inttio, but is merely voldable 
at the option of the other coparceners, who alone are affected by his unauthorised act. 
This proposition is too well established to require elaborate discussion. It will be sufi- 
cient to refer to the dictum of their Lordships of the Privy Council in Hanuman Kamat 
v. Hanuman Mandur,’ that ‘the alienation by a manager was not necessarily void, but 
was only voidable if objection were taken to it by the other members of the joint Hindu 
family’.” 
This passage undoubtedly supports, to some extent, Mr. Paranjpe’s contention. 
But as regards this passage, it may be pointed out that their Lordships of the 
Privy Council were considering this passage in another connection and that 
was a case where their Lordships of the Privy Comnncil had to consider the 
question of limitation, and in° deciding the question of limitation viz. whether 
the suit was governed by art. 62 or 97 of the Indian Limitation Act, their 
Lordships made the abow observation. With respect to this, in Mayne’s Hindu 
Law it is stated at p. 507 in the foot-note (w) as follows : | 

“The observation in Hanuman Kamat v. Hanuman, that ‘the sale was not neces- 
sarily void, but was only voldable if objection were taken to fit by the other members 
of the joint family’ was made in a different context and does not carry the matter 
further.” 

It is clear, therefore, that we havé to look at this observation in the light of 

1 (1984) L L. R. 16 Lah. 659. 8 (1891) L L. R. 19 Cal. 128, 126, P.C. 

2 (1934) L L. R. 16 Lab. 714 
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the question which the Privy Council had to decide in ae question 
of limitation. Then Mr. Paranjpe has relied upon certain Alla 

and they are Sheo Ghulam v. Badri Naran' and Jagesar Pande v. Er Dat 
Pandse.* In both these cases the view taken is that the deed is only voidable 
and not void. A similar view appears to have been taken in Ajodhta Prasad v. 
Musammai Sanjhart Kuar,? and it may be pointed out incidentally that that 
case followed a decision of this Court in Sitaram v. Khandu. Mr. Paranjpe also 
relied upon a Calcutta decision reported in Amar Ohandra Ohakravartt v 
Sardamayee Debs,* but it may be observed that in that case that Court also 
relied upon a judgment of this Court reported in Kalu v. Barsu. The last 
case mentioned by Mr. Paranjpe was the one reported in Maharaja Kesho 
Prasad Singh v. Chandrika Prasad Singh,© and at page 229 the remarks 
made by the Patna High Court would seem to support the contention urged by 
Mr. Paranjpe. 

We have referred to all the authorities cited at the Bar on either side and 
after giving our best attention to the point raised, we are of the opinion 
that the case in Kalu v. Barsu lays down the correct principle and that the 
contrary principle laid down in Sitaram v. Khandu is, with respect, not cor- 
rect. In view of this conclusion, it must follow, we think, that the decision 
of the Court below is right. 

The appeal, therefore, fails and will be dismissed, but, in the circumstances, 
there will be no order as to costs. 


Vyas J. I concur in the judgment just pronounced by my learned 
Brother. 

The answer to the question whether a gift of property made by an un- 
divided member of a Hindu family, though he be a Karta, is invalid at the 
inception and, therefore, void or is merely defective being in exceess of the 
donor’s right to donate and, therefore, voidable must be derived from ancient 
texts. Kalu v. Barsu® was decided upon the authority of the Mitakshara, 
Vijnanesware’s well-known commentary on Yajnavalkya Smriti. Mr. Jus- 
tice Fulton delivering the Judgment in that case said (p. 806): 

“The law on the subject was stated'in paragraphs 28 and 29 of section I of Chapter I 
of the Mitakshara” and the law was that “even a atngle' individual might conclude a 
donation, mortgage or sale of tmmovesable property during a season of distreas for the 
ot a (Paragraph 28, section I, Chapter 
I of the Mitakshara). 
The meaning of this text was explained by the learned author of the Mitak- 
shara who said : 


“While the sons and grandsons were minors and incapable of giving thelr consent 
to a gift and the like; or while brothers were so and continued unsepaerated; even one 
person who was capable might conclude a gift, hypothecation, or sale, of tmmoveable 
property if a calamity affecting the whole family required it or the support of the family 
rendered it necessary, or indispensable duties, such as the obsequies of the father or 
the Hke, made it unavoldable” (Paragraph 29, section L Chapter I of the Mitakshara). 
Four learned Judges of the Madras High Court who decided Baba v. Timma™ 
relied upon the authority of special texts for answering the question whether 
a Hindu father unseparatgd from his son had power to alienate tho joint 
family property. Amongst the special texts which were considered by the 
learned Judges in that case was the setae E at 860 to 368 of the judg- 
ment). In Amar Chandra Chakravartt v. Sa yee Debi? also the learn- 
ed Judges of the Caleutta High Court drew upon’ the authority of the Mitak- 
shara for answering the question as ta how far the Hindu law allowed a 
gift of immoveable property by a Karta (See page 42 of the judgment). 


1918) 11 A. L. J. 798. 5 (1922) I. L. R. 2 Pat. 217. 
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I may, therefore, turn directly to the original terte of the Mitakshara. 
What could be the object of a valid gift by a Hindu was stated by so cele 
brated an authority as Yajnavalkya in verse 175, Chapter 12, of his well-known 
work. Yajnavalkya said “eq erfad lg”. This would mean that one’s 
own property might be given without any impediment being raised by the family. 
What is not one’s own cannot be the object of a valid gift. That, in the giving 
of which there would be an impediment raised by the family, cannot be given. 
A member of a joint Hindu family—may he be a manager or a Karta—cannot 
claim the whole of the family property as his own. To the giving away of that 
property an impediment (faq) would be raised by the rest of the members of 
the family, since they have an undivided interest in the said property. 

The significance of the expression ‘‘ Scrat ’? was explained by Vijnanes- 
wara in these words ‘‘ $g z ataf °*, This would show 
that the expression ‘‘ peratia” was used by Yajnavalkya to emphasize that 
one class of property was incapable of bemg given and the class of property 
which was not capable of being given was compendiously described as that, in 
the giving of which the family would raise an impediment ( frà ). This 
means that a member of a joint family, though he be a Karta, cannot give away 
the property belonging to the family, since he cannot call that property his own 
( @ ). According to the Mitakshara, Yajnavalkya used the words ‘ @& @q’ 
with a purpose, and the purpose was thus expressed by the Mitakshara: 

log CC GLI 


afaa ater”. 
This means that the words ‘‘ “24 >” were used with a view to exclude cer- 
tain categories of property which could not be given away by an undivided 
member of a Hindu family. The excluded categories are those which the 
donor or the alienor cannot call his own (@44q). They (the excluded cate- 
gories) are ‘Heated, atta ete.’”. Amongst the excluded categories of pro- 
perty, there occurs the category “ ATH,” meaning joint family property. 
It may be noted that while dealing with the classes of property which a Hindu 
could not give away, the learned author of the Mitakshara put “aeria ” 
property and “ 4TaT<T” property on a par. It may here be necessary to know 
what “ arated ” property is. It is described thus by the Mitakshara: 
“ened get farted Ret dave Teaeraged carts da fated aaefa” 
If A keeps his property with B which B must return to A and if B gives it to 
C with a direction that O must give it to its owner A, the property is ` á 
property in the hands of C and C has no ownership over it and he cannot make 
a gift of ii. By putting the ‘‘ MTT ” property i.e. joint family property 
on a par with “ eal ” property, while mentioning the prdéperties which 
could not be validly given away, the learned author of the Mitakshara clearly 
enjoined that just as no gift could be made of “ A-atfat ” property, so also 
no gift could be made of the jomt family property by a member of the family, 
though he be manager. 

According to Narada; the classification of property which could not be given 
away was eight-fold and in that classification also the “ @Tat<T” property 
(joint family property} was included. Narada referred to the learned 
teachers who had preceded him and said upon the authority of these learned 
men that the eight classes of property stated by him could not be validly given 
away even in times of catastrophe. This is what Narada said:  “ 
maaana: STAT a AK | AT: ree Tae areas ate aer a eg ada 
afer alarang ATA Tea |’. It would be seen that Narada in- 
cluded “ OT ” (son), WX ” (wife) and “ aadal weet ” (one’s every- 
thing when there are sons and grandsons) in the list of classes of property, of 
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which no valid gift could be made and there was a reason for their inclusion. 
An express exclusion of “ JA, 1% and ” from the classes 
of property which could be given away was necessary, since, but for such exclu- 
sion, 8 son, a wife and one’s everything or entire property while there are sons 
and grandsons would be hit by the dictum “eq W,” as they would fall within 
the mischief of the word ‘‘ €4 ” (one’s own). What Narada did by including 
“JA, ST and ” in his eight-fold classification of property of 
which no gift could be made, Yajnavalkya did by saying im the latter part of 
verse 175: 
amaA ame aft added ara e N 

There is one important distinction between Yajnavalkya and Narada. 
Whereas Narada has said that the eight classes of property referred to by him 
cannot be given away even in times of catastrophe, Yajnavalkya has not gone 
to that extreme and the words ‘ AW RE or analogous words are absent 
in verse 175, Chapter 12 of Yajnavalkya Smriti. Yajnavalkya has left a cer- 
tain amount of latitude, and the latitude left is that under certain exceptional 
contingencies an individual member of a Hindu undivided family can give 
away the family property. This is pointed out by the learned author of the 


Mitakshara under the Chapter “ AMRAN (distribution of “ aT k 
where the learned author says: “Tns fF ema? ETICE GAE KREN ATS z 

faa eff’. Translated in English, this would mean‘‘Even a single 
individual may conclude a donation, mortgage, or sale, of immoveable 
property, during a season of distress, for the sake of family, and espe 
cially for pious purposes’. Then the learned author proceeds to explain 
the meaning of this, and the meaning, according to him, is: “ 


SAPNA AT aag ATTY aT maaana aeea 
cart asa i aag a aaa AA aad: patteta 
Rendered in English, this would mean: ‘‘While the sons and grandsons are 
minors and incapable of giving their consent or doing similar acts, or while 
the brothers are go and continue unseparated, even one person, who is capable, 
may conclude a gift, hypothecation, or sale of immoveable property, if a 
calamity affecting the whole family requires it, or for supporting the family, 
or for performing indispensable duties, such as the obsequies of the ancestors’. 
Upon this point Yajnavalkya, as interpreted by Vijnaneswara in the Mitak- 
shara, has been followed by this Court in Kalu v. Barsu and by the High Courts 
of Calcutta and Madras in Amar Chandra Chakravartt v. Saradamayes 
Debs and Baba v. Timma respectively, and the law which has been fol- 
lowed in these cases is that just as no gift could be made of certain properties, 
for instance, Ienga property or “ aada ater’? (one’s all property 
- when there are sons and grandsons), so also no gift could be made of 
“arate ” property (joint family property) by a member of an undivided 
Hindu family, except when there is a catastrophe affecting the whole family or 
a family necessity or when indispensable duties are to be performed. In the 
present case there is nothing to show that the gift made by Balgonda fell with- 
in any of the above exceptional contingencies, No reasons are shown why 
we are not bound by Kal v. Barsu and why we should not follow the Full 
Bench decisions in Amar Chandra Chakraverts’s case and Baba’s case. 


I would here add a few observations about the Calcutta case of Amar Chan- 
dra Chakravarti v. Saradamayes Debt. The principle that a manager or a 
Karla cannot make a gift of the family property so as to bind the other mem- 
bers of the family, except for the benefit of the estate or for pious purposes, 
was accepted by the learned Judges and it was held that the gift would be 
void, unleas there was ratification or acqwiescence by all the members of the 
family. Ratification or acquiescence was considered as a validating circum- 
stance, that is, a circumstance which would validate what was otherwise invalid 
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at the inception. Ratification or acquiescence meant that the members of the 
family gave, though subsequently, a consent to what had been done by one of 
them. This subsequently expressed consent or approval would lend a character 
to the alienation, as though it was made by all the members of the family. 

In the Allahabad, Lucknow and Lahore cases cited by the learned advocate 
Mr. Paranjpe the special texts do not appear to have been considered and 
hence, with respect, we are unable to follow those decisions. Sttaram v. 
Khandu! was a case of a gift by a Hindu widow. Different considerations 
would arise as between a gift by a Hindu widow and a gift by a Karta or 
manager. A Hindu widow is the owner of property subject to certain restric- 
tions on alienatton and subject to the property devolving upon the next heir 
of the last full owner upon her death, whereas a Karta or manager is not the 
owner. A Hindu widow can say that the property is her own within the mean- 
ing of the word “ew” (verse No. 175, Chapter 12 of Yajnavalkya), where- 


as a manager or Karta cannot say so. That being so, the principle laid down 
in Staram v. Khandu would not apply to this case. 

Mr. Paranjpe says that this is a case of a donor having merely exceeded his 
power and, therefore, the gift is not void but voidable. The contention must 
fail Where there is power, there can be a case of an excess of power. Where 
there is right, there can be a case of an excess in the exercise of that right. 
Where there is no power at all to start with; no question can arise of a person 
having acted in excess of it. A person has no power at all to give away that 
which is not his own. If a person gives away what is not his own, he does not 
do something which is merely in excess of his power, but does what he has no 
power to do. Here what Balgonda gave away was not his own. Therefore, 
the gift was void ab initio. 

In the result, I agree with the order proposed by my learned Brother. 

Appeal dismissed. 


CRIMINAL REFERENCE. 


Before Mr. Justice Vyas and Mr. Justice Shelat. 


THE STATH v. DHIRAJLAL MANHKLAL.* 

Criminal Procedure Code (Act V of 1898), Secs. 207A(4), 252(1), 231A(8)}—Whether 
necessary for prosecution to produce before Magistrate at committal stage all or any 
witnesses to actual commission of offence—Meaning of worde “other witnesses for 
the prosecution” tn s. 207(4). 

Under s. 207A(4) of the Criminal Procedure Code, 1898, it is not obligatory upon 
the prosecution to produce before the Magistrate at the stage.of the committal inquiry 
all or any of the persons who might have witnessed the actual commission of the 
offence. 


The discretion conferred upan the prosecution in this respect is absolute and the 
words “persans, if any, as may be produced” im s. 207A(4) of the Code, must mean 
that the prosecution cannot sbe compelled to prodyce any ‘eye-witnesses’ of the 
offence at that stage if it does not wish to do so. If it wishes to produce all the ‘eye- 
witnesses’ before the Magistrate, it may do so. If it wishes to produce only same 
of them or none of them, that also would be within its competence to do. 

The words “other witnesses for the prosecution” in the latter part of s 207A(4) 
of the Criminal Procedure Code, 1888, mean “other persons whose statements under 
ss. 164 and 161(3) of the Criminal Procedure Code were recorded by the Police during 
investigation and whom the prosecution proposes to examine as its witnesses minus 


Ee eae eee 8.0, 22 ference No. 7 of 1058, made by Vasantle 
Bom. L. R. 1155 V. Mehta, Seasions Judge, Madhya Saureshtra 
* Decided, March 14, 1957. Oriminal Re- in Sessions Case No. 12 of 1956, 
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the persons already produced by the prosecution before the Magistrate under the 
earlier part of the sub-section as witnesses to the actual commiæion of the offence.” 
State v. Govindan Thampi, Krishna v. Mysore State’ and State v. Ramratan," 
dissented from. 

Arunachalam Swami v. Bombay State,‘ referred to. 


' The facts appear in the judgment. 


V. 8. Desai, (appointed) amicus cursae, by the Court. 
H. M. Chokss, Government Pleader, for the State of Bombay. 


Vyas J. This reference raises a short but rather an interesting point of law, 
and the point of law is as to the construction of sub-s. (4) of s. 207A of the Cri- 
minal Procedure Code. Sub-section (4) says: 

“The Magistrate shall then proceed to take the evidence of such persons, if any, as 
may be produced by the prosecution as witnesses to the actual commission of the offence 
alleged;...”, 
and the point is whether under this sub-section it 1s obligatory upon the prose- 
cution to produce before the Magistrate at the stage of the committal inquiry 
all or any of the persons who might have witnessed the actual commission of the 
offence or whether it is left to the discretion of the prosecution to decide about 
it. 

There is no doubt that undar this sub-section the Magistrate is bound to take 
the evidence of such persons as are produced before him by the prosecution as 
being witnesses to the actual commission of the offence. The subject of contro- 
versy is whether the prosecution is bound to produce before the Magistrate at 
the stage of the mquiry all or any of the persons who might be witnesses to the 
actual commission of the offence. A Division Bench of the Saurashtra High 
Court, as it then was, consisting of Shah C.J. and Baxi J., took the view that 
under subs. (€) of s. 207A, it was obligatory upon the prosecution to produce 
before the Magistrate persons who might have witnessed the actual commission 
of the offence for their evidence being taken. Mr. Justice Chainani, before whom 
the matter came on reference by the Sessions Judge of Madhya Saurashtra, felt 
that, upon the language of sub-s. (4), it was possible to take a different view, 
and he referred the case to a Division Bench of this Court. 

The facts which have given rise to this reference are that the accused 
Dhirajlal Maneklal-has been committed to the Court of Session, Madhya Sau- 
rashtra, for trial under s. 802 of the Indian Penal Code. The material upon 
which the Magistrate ordered the commitment of the accused consisted of the 
charge-sheet, the statements of witnesses before the Police, other relevant docu- 
ments and the examination of the accused under sube. (6) of s. 207A. It may 
be noted that the prosecution did not produce any witness before the Magistrate, 
with the result that the Magistrate did not record the evidence of any witness 
before passing the order of commitment. The learned Sessions Judge, relying 
upon the decision of the Saurashtra High Court that under sub-s. (4) of s. 207A 
it is obligatory upon the prosecution to produce before the Magistrate at the 
committal inquiry persons who might be witnesses to the actual commission of 
the offence, has taken the view that the commitment of the accused is bad and 
has made this reference for quashing the commitment. 

Now, the Saurashtra High Court, as it then wak, has taken the view that the 
provision contained in the words ‘‘as may be produced by the prosecution’’ in 
sub-s. (£) is not discretionary, but it is mandatory, anō it requires the prosecu- 
tion to produce before the Magistrate persons who might be witnesses to the 
actual commission of the offence. According to this view, the production of 
such witnesses is obligatory upon the prosecution, and not merely optional rest- 
ing with the discretion of the prosecution. In our view, with respect, this con- 
struction of subs. (4) is neither in consonance with the object of the Code 
of Criminal Procedure (Amendment) Act No. XXVI of 1955 nor justified by 


1 [1957] A. L R. T. O. 29. 3 [1957] A I. R. M. B. 7. 
2 [1957] A. L R. Mys. 5. 4 (1058) 58 Bom. L. R. 628. 
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the language of the sub-section. It isa well-settled rule of construction that 
the words of a statute must be eo construed as would harmonise with and pro- 
mote the object for which the statute is enacted. As pointed out by the learned 
Chief Justice who delivered the judgment of the Bench in Arunachalam Swami 
v. Bombay State’ the object of the Legislature in enacting s. 207A was to effect 
a radical change in the procedure relating to inquiry into cases instituted on 
Police reports and triable by the Court of Seasion or High Court. Before the 
Code of Criminal Procedure (Amendment) Act No. XXVI of 1955 was passed 
by the Legislature, tha procedure relating to the committal inquiry into cases 
instituted upon Police reports and those instituted otherwise than upon Police 
reports was regulated by s. 208 as it then stood. It was an elaborate procedure. 
The Legislature intended to introduce expedition in that procedure, so far as 
the inquiry into cases instituted upon Police reports was concerned, and it was 
with that intention that the Legislature enacted s. 207A. The old s. 208 was 
split up into two sections by the Act No. XXVI of 1955, and the two sections 
are the present ss. 207A and 208. Under the new s. 208, the procedure relating 
to the committal inquiry into cases instituted otherwise than upom Police re- 
ports, which obtained before the passing of the Act No. XXVI of 1955, was 
maintained. But under s. 207A, the old procedure relating to inquiry into 
cases instituted upon Police reports was radically changed, and the change was 
made with a view to bring to an expeditious conclusion the inquiry prior to the 
commitment of the accused. Now, if we were to construe the words: ‘‘such 
persons, if any, as may be produced by the prosecution’’ in sub-s. (€) as casting 
an obligation upon the prosecution to produce before the Magistrate at the in- 
quiry stage all the persons who might be witnesses to the actual commission of 
the offence, the construction would militate against the object underlymg the 
enactment of the sub-section itself. Indeed, such a construction, instead of 
introducing expedition in the inquiry proceedings, would bring about a contrary 
result. It would tend to make the inquiry even more protracted than under the 
old procedure. Under the old s. 208, it was left to the discretion of the prosecu- 
tion to produce, at the stage of the committal inquiry, such witnesses as it might. 
It was not bound to produce all witnesses, not even all ‘eye-witnesses’; and even 
so, the Legislature considered that procedure rather elaborate and wanted to 
speed it up. In our view, with respect, if the construction placed by the Division 
Bench of the Saurashtra High Court upon sub-s. (4) were to be accepted, it 
would not only not promote the object of the Legislature for which it enacted 
sub-s. (4), but would tend to produce an opposite result. 

Besides, the language of sub-s. (4) itself is against the construction that the 
prosecution is bound to produce at the inquiry stage all or any of the witnesses 
who might have seen the actual commission of the offence. The words: ‘‘such 
persons, if any, as may be produced by the prosecution’’ are clearly mdicative 
of the discretion which the Legislature intended to vest in the prosecution in 
the matter of production before the Magistrate at the inquiry stage of witnesses 
who might have geen the actual commission of the offence. The discretion con- 
ferred upon the prosecution in this respect is absolute and the words ‘‘persons, 
if any, as may be produced’’ must, in our opinion, mean that the prosecution 
cannot be compelled to produce any ‘eye-witnesses’ of the offence at that stage if 
it does not wish to do so. If it wishes to produce all the ‘eye-witnesses’ before 
the Magistrate, it may do so. “Lf it wishes to produse only some of them or none 
of them, that also would be within its competence to do. If the intention of the 
Legislature in enacting aub-s. (4) had been to cast an obligation upon the pro- 
secution to produce at the committal inquiry all persons who might be witnesses 
to the actual commission af the offence, they would have used the words: ‘‘such 
persons as may be witnesses to the actual commission of the offence alleged”’ in- 
stead of the words ‘‘such persons, if any, as may be produced by the prosecu- 
tion as witnesses to the actual commission of the offence alleged.’’ The words 
‘Cas may be produced” would be wholly inconsistent with that intention, and 


1 (1956) 58 Bom. L. R. 628, 680. 
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the Legislature would not have used them in that case.. Mr. Desai, who appears 
amtous curiae, says that the Legislature has used the words ‘‘as may be pro- 
duced’’, not with a view to relax the obligation on the prosecution to produce 
persons who might be witnesses to the actual commission of the offence, but in 
order to leave latitude to the prosecution not to produce‘ such of them who 
would not support its case or whose evidence would not be essential to the 
unfolding of its case. We think Mr. Desai is not right. If the Legislature 
had intended to impose an obligation on the prosecution to produce witnesses 
before the Magistrate at the stage of the committal inquiry, they would have 
used the language indicative of emphasis on obligation, and not indicative of 
emphasis on discretion. Obligation and diseretion have widely different 
connotations and different words are necessary to exprees those connotations. 
In our view, the words ‘‘as may be produced’’ are not expressive of obliga- 
tion. They are expressive of discretion. oo. 

Moreover, if the intention of the Legislature in enacting sub-s. (#) of s. 207A 
was that the prosecution must produce the ‘eye-witnesses’ before the Magis- 
trate, it would scarcely have been necessary to provide that the Magistrate 
was bound to take their evidence. If a statutory obligation is levied upon the 
prosecution to produce the ‘eye-witnesses’ before the Magistrate, the contingency 
of the Magistrate refusing to take their evidence would not arise, Such a con- 
tingency would only arise if a discretion is left with the prosecution in the 
matter of production of witnesses and if, in the exercise of that discretion, the 
prosecution produces such number of witnesses as it likes before the Magis- 
trate. If the Legislature creates a law that the production of the ‘eye-witnesses’ 
before the Magistrate is obligatory, it means that in the opinion of the Legis- 
lature it is essential to consider the evidence of those witmesses before deciding 
whether the order of commitment should be made or not. Where the Lagis- 
lature considers the taking of evidence of witnesses necessary in the committal 
inquiry and with that object in view makes it compulsory upon the prosecution 
to produce the witnesses before the Magistrate, the Magistrate would have no 
discretion to refuse to take their evidence. He would be bound to record their 
evidence, and a specific provision to that effect would hardly be necessary. It 
is only where discretion is left to the prosecution whether to produce all or any 
of the witnesses and where it may in its discretion praduce a large number of 
witnesses that a question would arise of a Magistrate refusing to take their 
so, if the law were to compel the prosecution ta produce the witnesses before 
the Magistrate, the Magistrate would be bound to take their evidence and it 
would be superfluous to make a specific provision about it. In our view, the 
fact that sub-s. (4) in terms provides that the Magistrate ‘‘shall then proceed 
to take the evidence of such persons, if any,...’’ would show that in the mat- 
ter of production of witnesses before him (the Magistrate) the Legislature left 


It is a canon of construction settled upon judicial authority that if the 

j ture uses the same expression in the same context in the same statute, 
it would ordinarily carry, unless expressly provided to the contrary, the same 
meaning. As I have said, s. 208 of the Criminal Procedure Code as it formerly 
stood was split up into two sections, viz., s. 207A and s, 208, by the Code of 
Criminal Procedure (Amengment) Act No. X¥VI of 1955, and it is note- 
worthy that the words ‘‘as may be produced’’ occurred in the old 8. 208 and 
they also occur in the new ss. 207A and 208. Now, ¿here is no controversy 
that under the former s. 208, the prosecution had the discretion in the matter 
of producing witnesses before the Magistrate. Under the new a. 208 also the 
prosecution has the same discretion. Under the old sg. 208, the prosecution 
was not, and under the new s. 208 also it is not, under a statutory obligation 
to produce all its witneases before the Magistrate at the Inquiry stage. Now, 
if the Legislature, while using the words “ag may be produced’’ in s. 208 ag 
it stood before the amending Act No. XXVI of 1955 and also in s. 208 even 
after the amendment, intended to leave the matter of production of witnesses 
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: pease 

before the Magistrate to the discretion of the: prosecution, it is dificult to 
accept the contention that, while enacting sub-a. (4) of the new s. 207A, 
it. used these very words with a contrary intention; viz., the intention to com- 
pel the progecutioh to produce the ‘eye-witnesses’ before the Magistrate. 
Surely, the Legislature in s. 207A could not have intended to use the words 
‘‘as may be produced’’ in the sense of imposing an obligation and, in the next 
following section, in the sense of conferring discretion. 

Then, in this context, we may usefully turn to s8. 252, sub-s. (1), of the 
Criminal Procedure Code. Here also the words ‘‘as may be produced by the 
prosecution’? occur and it is not disputed that under thia section also the 
prosecution has the diseretion in the matter of production of witnesses before 
the Magistrate. Thus, the use, by the Legislature, of the expression ‘‘as may 
be produced’’ in the old s. 208 and in æ. 208 and 252 after the amending Act 
No. XXVI of 1955 gives us a clue to the intention of the Legislature in using 
these words wherever they occur m the Criminal Procedure Code. In our 
view, these words are used in the sense of giving discretion to the prosecution, 
and not casting an obligation upon it, in the matter of production of witnesses 
before the Magistrate. 

Mr. Desai says that, while enacting subs. (4) of s. 207A, the Legislature 
could not have intended to leave the matter of producing ‘eye-witnesses’ In 
the committal inquiry to the discretion of the prosecution, since such a proce- 
dure was apt ta be abused by the prosecution and was likely to prejudice the 
accused and lead to miscarriage of justice. Mr. Desai contends that if the 
prosecution were free to decide which witnesses to the actual commission of 
the offence they should produce before the Magistrate, they might not produce 
such witnesses who might be likely to make certain statements in favour of 
the accused; and this, says Mr. Desai, would prejudice the accused. 

Mr. Desai’s fear is groundless. Under s. 178, sub-s. (4), of the Criminal 
Procedure Code, copies of statements, recorded under s. 164 and s. 161, subs. 
(3), of all persons whom the prosecution proposes to examine as its Witnesses 
are to be furnished to the accused. Therefore, when the inquiry under Chapter 
XVII of the Criminal Procedure Code starts and evidence is taken by the 
Magistrate under subs. (4) of s, 207A, the accused has got with himself the 
statements of all persons who were interrogated and examined by the Police 
during investigation and upon whose evidence the prosecution is going to rely 
at the trial of the accused. Under cl. (a) of sub-s. (1) of s. 178, it is obliga- 
tory upon the officer in- charge of the Police station to forward to the Magis- 
trate a report in the prescribed form setting forth the names of the parties, 
the nature of the information and the names of the persons who appear to 
be acquainted with the circumstances of the case. Therefore, if the Magis- 
trate finds that the prosecution does not produce before him any person who 
is alleged to be a witness to the actual commission of the offence or if he finds 
that the prosecution produces only some of such persons and not others or 
that some persons amongst those not produced appear to be acquainted with 
the circumstances of the case, though they may not be witmeeseæ to the actual 
commission of the offence, it is open to him to ask the prosecution to produce 
such persons before him. On the other hand, the accused also, who has been 
furnished with the Police statements of all the persons whom the prosecution 
proposes to examine as its witnesses, can ask the Magistrate to call upon the 
prosecution to produce those or any of those persons before the Magistrate if 
he (the accused) finds hat the prosecution does not produce them or any of 
them and that in their Police statements they had made averments against the 
prosecution. 

Mr. Desai says that the words ‘‘other witnesses’’ in the latter part of sub=. 
(4) of s. 207A are used in contra-distinction to the words ‘‘witneases to the 
actual commission of the offence alleged’’ in the earlier part of the sub-section, 
and that, therefore, in the earlier part of the sub-section the Legislature must 
have intended to cast an obligation upon the prosecution to produce before 
the Magistrate persona who might be withesses to the actual commission of the 
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offence. This construction of the expression ‘‘other witnesses’? does not appear 
to be a correct construction, as a arises Se A erly comes 

after sub-e, (3) and the stage contemplated -by subs. (4), viz, the stage: of 
taking evidence, is reached only after the stage referred to in sub-#. (3) is over. 
This is clear from the word ‘then’ in-the opening words of subs, (4): ‘The 
Magistrate shall then proceed.” Sub-section (3) lays down that at the com- 
mencement of the inquiry, the Magistrate bas to satisfy himself that the accused 
has been furnished with the documents referred to in s. 178. Under- sub-s. : 
(£) of a, 173, the officer-in charge of the police station is required to furnish 
to the accused, before commencement of the inquiry, amongst other documents, 
statements recorded under s. 164 and statements recorded under g. 161, sub-s. 
(3), of all the persona whom the prosecution proposes to examine as its wit- 
nesses. Thus, under subs. (3) of s. 207A, when the inquiry commences be- 
fore a Magistrate, the Magistrate is required to-satiafy himself that the accused 
has been supplied with the statements, recorded under s. 164 ands. 161, sub=. 
(3), of the Criminal Procedure Code, of all the persons whom the prosecution 
Proposes to examine as its witnesses. Sub-section (4) lays down that if, out of 
those witnesses, ie. ont of the witnesses (eye-witnesses and other witnesses) 
whose statements have been recorded by the Police during investigation and 
. whom the prosecution proposes to examine as its Witnesses, the prosecution 
produces before the Magistrate any person or persons as witneasea tb the actual 
commission of the offence, the Magistrate shall take the evidence of such por- 
son or persons. If-only some of the witnesses to the actual commission of the 
offence, and not all of them, are produced before the Magistrate by the prose- 
cution under the earlier part of sub-s. (4), and if the Magistrate who has al- 
ready been furnished with a report by the Police under cl. (a) of subs. (1) 
of s. 173 is of the opinion that it is necessary in the interest of justice to take 
the evidence of any one or more of the other witneases for the prosecution, 
Le. any one or more of the other persons whose statements were recorded during 
investigation and whom the prosecution proposes to examine as its witneascs 
at the trial, but whom it has not produced before him, he may take such evidence 
also 


Mr. Desai says that the expreasion ‘‘other witneases’’ in the latter part of 
sub-s. (£) means other persons who are not witnesses to the actual commission 
of the offence. In our view, such a construction of the words ‘‘other witnesses”? 
does violence to the language of the sub-section and puts a limitation upon 
the words ‘‘other witnesses for the prosecution’? which is not warranted by 
the plain connotation of these words. It is to be noted, and this ig im rtant, 
that the words ‘‘for the prosecution’’ which the Legislature has used the 
words ‘‘other witneases’’ in the latter part of subs. (4) have been significantly 
used. If we were to accept Mr. Desai’s construction of the expression ‘‘other 
witnesses’, the words ‘‘far the prosecution’? which immediately follow this 
expression would lose their significance. There is no doubt that the expres- 
sion “‘other witnesses for the prosecution”, in the plain connotation of these 
words, must mean ‘‘other persons whom the prosecution proposes to examine 
as its witnesses’’. Now, we know, by reference to subs, (4) of s. 178, that 
the persons whom the prosecution proposes to examine as its witnesses are 
persons whose statements under a. 164 and under s. 161, subs (3), of 
the Criminal Procedure Code have been recorded by the Police durmg in- 
vestigation. There is, therefore, no doubt, m our view, that when the Legis- 
lature used the words ‘‘other witnesses for the prosecufion’’ in the latter part 
of subs. (4) of a. 207A, it used them with the intention that they should mean 
“other persons whose statements under s. 164 and a 161, suba. (3), of the 
Criminal Procedure Code were recorded by the Police during Investigation 
and whom the prosecution proposes to examine as its witnesses minus the per- 
sons already produced by the prosecution before the Magistrate under the 
earlier part of ‘the sub-section as witnesses to the actual commission of the 
offence.’’ In our view, unless this construction is put upon the expression 
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“other witnesses for the prosecution’’, the words ‘‘for the prosecution’’ would 
loge significance. p ; 

Mr. Desai has next drawn a comparison between s. 251A, subs. (3), and 
a. 207A, sub-a. (7). Section 251A deals with procedure to be adopted in the trial 
of warrant cases by a Magistrate, where the cases are instituted upon Police 
reports, and s. 207A deals with the procedure to be adopted in committal in- 
quiry into cases triable by the Court of Seasion or High Court, where 
cases are instituted upon Police reports. Under ‘s. 251A, the Magistrate’s 
opinion whether a charge should be framed or not framed against the accused 
is to be based upon three categories of material, viz., documents referred to in 
8. 173, examination, if any, of the accused as made by the Magistrate and the 
giving of an opportunity to the prosecution and the accused to be heard. Under 
s. 207A, the Magistrate’s opinion whether the accused should be committed for 
trial to the Court of Session or not is to be based upon the abovementioned 
three categories of the material plus an additional category of the material, 
and the additional category is the evidence referred to in sub-s. (4). From 
this Mr. Desai contends that before the Magistrate passes an order of commit- 
ment of the accused, he must record evidence referred to in gub-s. (4y. This 
contention is a correct contention, but it is correct only so far as it goes. If, 
in the exercise of its discretion, the prosecution produces any person or persons 
before the Magistrate as witness or witnesses to the actual commission of the 
offence alleged, the Magistrate is bound to take the evidence of such person or 
persons, and where there is such evidence taken under subs. (4), then sub-ss. 
(6) and (7) lay down that such evidence must be considered by the Magistrate 
along with the documents referred to in s. 178, the examination, if any, of the 
accused as made by the Magistrate and the giving of an opportunity to the 
prosecution and the accused to be heard. Where, however, the prosecution 
does not produce before the Magistrate at the inquiry stage any person or per- 
sons as witness or witnesses to the actual commission of the offence alleged, 
no question arises of the Magistrate taking the evidence of such person or 

ersons, and where such evidence does not exist; no question can arise of the 
istrate taking into consideration that: evidence for the purpose of com- 
mitting the accused to the Court of Session. 

Mr. Desai has next contended that if the expression ‘‘such persons, if any, as 
may be produced by the prosecution’’ is to be construed as giving discretion 
to the prosecution in the matter of production of witnesses before the Magis- 
trate at the inquiry stage, the Legislature in the opening words of subs. (4) 
would have used the words ‘‘if any” after the words ‘‘when the evidence 
referred to in sub-section (#)’’. In other words, Mr. Desai says that in that 
case the opening words of sub-s. (6) would have been: ‘‘When the evidence 
referred to in sub-section (4) if any.” In our view, this contention has no 
force. As I have just pointed out, the opening words of subs. (6) in terms 
refer to sub-s. (4), and in sub-s. (4) the Legislature has used the words ‘‘if 
any’’. Therefore, upon a proper construction of sube. (4) and (8) read to- 
gether, it would be superfluous to use the words ‘‘if any’’ after the words 
““sub-section (4) in the opening words of sub-s. (6). When this was point- 
ed out to Mr. Desai, he contended that in that case the words ‘‘if any™ after 
the words ‘‘such examination’’ in sub. (7) would also not have been neceg- 
sary. Mr. Desai, however, appears to overlook thet under sub-s. (6) it is not 
obligatory upon the Magistrate to examine the accused. Discretion is left to 
the aa to examine the accused, if necessary. Therefore, in subs. (7), 
while referring to the examination of the accused, it was necessary to use the 
words ‘‘if any”. On the other hand, while referring, in sub-ss. (6) and (7), 
to the evidence taken by the Magistrate under sub-s. (4), it was not necessary 
to use the words ‘‘if any’’, because these words (‘‘if any’’) are used in the 
body of subs. (4). Therefore, in this contention of Mr. Desai also we are 
unable to see substance. . 

It may be pointed out that the construction which we have put upon the 
words ‘‘such persons, if any, as may be produced by the prosecution’’ as - 
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occurring in sub-s. (4) of s. 207A, is not in keeping with the construction 
which the High Courts of Travancore-Cochin, Mysore and Madhya Bharat 
have put upon these words. In State v. Govindan Thampi,! Krishna v. 
Mysore State? and State v. Ramratan® the view taken by these High Courta was 
contrary to the one taken by us in this case. We would note, however, with 
respect, that the comparative phraseology of the old s. 208 and the new ss. 207A, 
208 and 252 does not appear to have been brought to the notice of the learned 
Judges in these cases. It would further appear that the special significance 
of the words ‘‘for the prosecution’’ after the words ‘‘other witnesses’’ in the 
latter half of sub-s. (4) of s. 207A, was also not brought to the notice of the 
learned Judges. It may not be out of place at this stage to point out, with 
respect again, that State v. Ramraian was a decision of a single Judge. For 
the reasons stated by us in this Judgment, we are, with respect, unable to accept 
the view taken by the learned Judges in the above cases. 

The result is that this reference fails and ia rejected. We see no reason 
to quash the order of commitment made by the learned Magistrate. 


Reference rejected. 


CRIMINAL APPELLATE. 


Before Mr. Justice Vyas and Mr. Justice Shelat. 


THH STATE v. NAGINDAS MAGANLATL.* 
Factories Act (LXIII of 1948), Secs. 62(1)(a), 2(1), 63, 92—Persons not accepted as workers 
in factory but tested for fitness to do work in factory—Names of such persons not 
entered in register of adult workers during period of test— Whether offence under 
s. 62(1)(a) read with s. 92 committed by manager of factory—Potnt of time when 
entry of name of person required under s. 62(1)(a)—Meaning of expression “the 
entries made beforehand against his name” in s. 63. 

The occupier and manager of a factory was charged, on a complaint made by the 
Inspector of Factories, with having committed an offence under s. 62(1)(a) read 
with s. 92 of the Factories Act, 18, for permitting certain persons to work in the 
factory without entering their names in the register for adult workers. It was found 
that these persons were not accepted as workers in a manufacturing process when 
the Inspector inspected the factory, but they were being subjected to a test to see 
whether they were fit to be put on the work connected with the manufacturing 


process :— 

Held, that the point of time when the entry of the name of a person is required to 
be made under s. 62(1)(a) of the Factories Act, 1948, is the point of time when the 
said person is accepted as a worker under the Act by the management of the factory, 
and. 

that as, when the Inspector visited the factory, these persons to decide whether 
they should be accepted as workers, the fact that their names were not found enter- 
ed in the register of adult workers were being tested did not amount to contraven- 
tlon of the provisions of s. @2(1)(a) of the Act. 

The expression “the entries made beforehand against his name” in s. 68 of the 
Factories Act, 1948, means “the entries made under the prdévisions of section 62, sub- 
section (1), against his name.” 


The facts appear in the judgment. 


1 [1957] A. L R. T. O. 29. 144 of by ghee order of acquittal 
2 fi A. L R. Mys. 5. pa Mehta, Judicial Magistrate, 
8 [1957] A. L R. M. B. 7. Clam, TT Court, Surat, in Oriminal Case 


*Deoided, April 15, 1967. Mal Apron No. No. 598 of 1958. 
No. 1220 of 1956 (with Criminal O, 
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Oriminal Appeal No. 1220 of 1956. 


V. H. Gumaste, Additional Assistant Government Pleader, for the appel- 
jant—the Government for the State of Bombay. 
VY. S. Desa, for the respondent-accused. 


Criminal Appeal No. 144 of 1957. 


V. H. Gumaste, Additional Assistant Government Pleader, for the appel- 
lant—the Government for the State of Bombay. 

G. M. Vaki, (appointed) for the respondent-accused (absent). 

VY. S. Desas, for the accused. 


Vyas J. These are acquittal appeals by the State and they raise a question 
of construction of s. 62 of the Factories Act LXII of 1948. The question 
hag arisen in this way. On December 9, 1956, Shri J. G. H. Modi, Inspector 
of Factories, visited C. N. Weaving Works at Surat at 5-45 P.M. and he 
noticed that certain two persons Raoji Zina and Mahomed Hussein Karimulla 
were working in the factory, although on inspection of the register for workers 
it was found that their names were not entered in the register. The State 
contends that the occupier and the manager of the factory committed an offence 
under s. 62 (1) (a) read with s. 92 of the Factories Act by permitting the above- 
mentioned persons to work in the factory without entering their names in the 
register for adult workers. It may be noted that the names of Raoji Zina and 
Mahomed Hussein Karimulla were subsequently entered in the register, but 
they were not found entered when the Inspector inspected the register. 
The non-entry of the name of Raoji Zima gave rise to criminal case 
No. 598 of 1956 from which appeal No. 1220 of 1956 has arisen and the 
non-entry of the name of Mahomed Hussein Karimulla gave rise to eriminal 
case No. 553 of 1956 from which appeal No. 144 of 1957 has arisen. The State 
has filed these appeals as the learned Magistrate, upon the trial of the respondent 
under s. 62(1) (a) read with s. 92 of the Act, acquitted him of the said charge. 

The learned Magistrate has taken the view that under s. 62, sub-s. (1) (a), of 
the Act, it is not obligatory upon the occupier and manager to enter in the 
register of adult workers, as soon as a shift starts, the name of every person 
who may be doing work in a factory. Upon the view taken by the learned 
Magistrate, the provisions of s. 62 would not be contravened if the management 
submitted a person to a test and accepted him for work thereafter if he was 
found satisfactory. The State contends that upon the reading of the section 
(s. 62), it would appear that the Legislature has cast an obligation upon the 
occupier and manager of a factory to enter in the register of adult workers, at 
the commencement of the shift, the name of every adult person working in the 
factory. According to the State, if any adult person is allowed to work in the 
factory without his name having been entered in the register at the start of 
the shift, the provisions of s. 62 are contravened. 

Now, the question whether by enacting s. 62 the Legislature intended to cast 
an obligation upon the occupier and manager of a factory to enter in the register 
of adult workers, as soon as the shift commenced, the names of the adults domg 
work in the factory or whether the entry of the names may be made later turns 
upon the construction of the expression ‘‘adult workera’’ in s. 62. Does the 
word ‘workers’ in the expression ‘‘adult workerg’’ include persons who offer 
to do work ag bad&s in place of permanent or temporary workers and whose 
acceptances as workers eby the management may depend upon their satisfying 
the test of their fitness to do the work! For the answer to this question, we 
must turn to the definition of ‘worker’ in s. 2, cl. (T) of the Act. Section 2, 
cl. (l) says what ‘worker’ means. Under the Act, the term ‘worker’ means a 
person employed, directly or through any agency, whether for wages or not, in 
any manufacturing process, or in cleaning any part of the machinery or pre- 
mises used for manufacturing proeess, or in any other kind of work incidental 
to, or connected with, the manufacturing process, or the subject of the manu- 
facturing process. Unless a person is actually employed in a manu- 
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facturing process, or in cleaning any part of the machinery or premises used 
for manufacturing process, or in any other kind of work incidental to or con- 
nected with the manufacturing procees or the subject of the manufacturing 
process, he does not become a worker. The Act has cast a duty and responsibi- 
lity upon the occupiers and managers of factories to see that the machinery in a 
factory is not mishandled or wrongly or improperly handled by novices or in- 
experienced hands, so as to endanger life. Chapter IV of the Act contains 
provisions which are specially enacted by the Legislature for the safety of the 
workers and it is the duty of the occupiers and managers of factories to see that 
nothing is done aon the premises of the factory which would imperil the safety 
of the workers. It is obligatory upon the management to see that only those 
persons, who know how to handle and work a particular machinery, are engaged 
in working the machinery which is used in a manufacturing process. It is the 
duty of the management to see that only those persons, who know how to clean 
the different parts of the machinery, are assigned that work. If the manage 
ment were to assign the work connected with a manufacturing process to a 
person as soon as he puts in an appearance as a bad and if the said person does 
not know his job well enough, if he does not know how to do the work connected 
with a manufacturing process or connected with the mg of the different 
parts of the machnery, there might be danger to life, not of that person, 
but of other persons also who might be working im the factory. It is, therefore, 
implicit in the scheme of the Act that before a person is employed to do work 
connected with a manufacturing process, or connected with the cleaning of any 
part of the machinery, which is used for manufacturing process, the manage- 
ment should discharge its initial responsibility of ascertaining that the person 
concerned knows the work It is only after that ascertainment, and not till 
then, that the management of a factory ought to assign the work in connection 
with a manufacturing process or in cannection with the cleaning of any part of 
the machinery or oe used for manufacturing process to a person, and it 
is only then that the person concerned becomes a worker under the Act. When 
` he is accepted as a worker as defined under the Act, then only arises an obliga- 
tion upon the management to enter his name in the register of workers. In 
these cases, upon the evidence on the record, there is no doubt that Raoji Zina 
and Mahomed Hussein Karimulla were not yet accepted as workers in a manu- 
facturing process when the r inspected the factory. They were 
being subjected to a test, as the chit produced by the supervisor would show. 
By this cht the supervisor was directed by the manager (respondent) to test 
Raoji Zina and Mahomed Hussein Karimulla and see whether they were fit to be 
put on the work connected with the manufacturing process. The chit was not 
subsequently got up by the respondent by way of a defence to these cases. It 
hed been issued by him to the supervisor even before the Inspector visited the 
factory. i 
When the Legislature intends to create a statutory offence, it states the essen- 
tial constituent of the offence in words clear and unambignous. We have no 
doubt that if the Legislature had intended that the non-entry in the 
register of adult workers, af the commencement of the shift, of the names 
of the adults working in a factory was to amount to an offence under the 
Act, specific words to that effect would have been used. It is significant to note 
that while enacting s. 62, the islature did not use words casting an obliga- 
tion upon the management of the factories to enter the names, at the commence- 
ment of the shift. It is clear, m our view, that in cregting an offence under 
g. 62(1) (a) read with s. 92 of the Act, the Legislature intended that the consti- 
tuent of the offence was the non-entry of the name of an adult worker in the 
register of workers. The constituent of this offence was not intended to have 
any relation to a particular point of time. The point of time when the entry 
of the name of a person is required to be made under s. 62(1)(a) is the ‘point 
of time when the said person is accepted asa worker under the Act by the 
management of the factory. In the cases from which these appeals have arisen, 
Raoji Zina and Mahomed Husein Karimulla were being tested when the 


1957. ] STATH U. NAGINDAS MAGANLAL (4. Or. J.)— Vyas J. 655 


Inspector of Factories visited the factory of the respondent and the object of 
the test was to decide whether they should be accepted as workers. That being 
so, the fact that the names of Raoji Zina and Mahomed Hussein Karimulla were 
not found entered in the register of adult workers when the Inspector visited 
the factory would not amount to a contravention of the provisions of s. 62, sub- 
s. (1), cl. (a), of the Act. 

It may be contended that upon the construction which we are putting upon 
s. 62, a door would be left open to the occupier and manager of a factory to 
employ adult workers without entering their names in the register. We are 
not unmindful of such a possibility. It appears that the safeguard against such 
a possibility would be to amend s. 2, cl. (Z) of the Act so as to include even a 
bad4—a person who has to be tested before being taken up for employment—in 
the definition of a ‘worker’. 

Mr. Gumaste has invited our attention to the provisions of s. 68 of the Act, 
and s. 68 lays dawn: 

“No adult worker shall be required or allowed to work in any factory otherwise 
than in accordance with the notice of periods of work for adults displayed in the factory 
and the entries made beforehand against his name in the register of adult workers of 
the factory.” 

Mr. Gumaste relies upon the words ‘‘entries made beforehand against his name’’ 
in 8. 68 and argues that, when the Legislature used these words, it intended to 
lay down that no adult was to be allowed to work in any factory unless his name 
was entered in the first instance in the register of adult workers of the factory. 
Mr. Gumaste’s construction of s. 63 is not correct. AH that s. 68 which follows 
s. 62 lays down is that once the name of an adult worker is entered in the 
register of adult workers under s. 62, that is to say, once the nature of his work 
is Mentioned m the register, once the group if any in which he is included is 
also stated in the register, once the relay to which he is allotted, where his group 
works on ghifts, is also stated in the register, then the worker concerned shall 
neither be required nor allowed to work otherwise than in accordance with the 
abovementioned entries made against his name, as provided by s. 62, sub=. (1). 
In our view, the expression “‘the entries made beforehand against his name’ 
in s. 63 means ‘‘the entries made under the provisions of section 62, are 
(1), against his name.’’ 

Upon the construction which we have put upon s. 62, we are of the view that 
the orders of acquittal passed in favour of the respondent by the learned Magis- 
trate are correct and these appeals must fail and be dismissed. 

Appeals dismissed. 


APPELLATE CIVIL. 





Before Mr. Justice S. T. Desat. 
BAI SHAKRI LALBHAT MANSUKHRAM v. THAKORE SHREE 
BAPUSINHJI TAKHATSINHJI.? 

Ctv! Procedure Code (Act V of 1908), Sec. 11, O. XXI, r. 7—Judgment delivered by Court 
having no inherent furisdictlon—Issue decided by Court passing such decree, 
whether can operate as res judicata in executlon—Whether such decree capable of 
execution by transferee Couft. ‘ 

If a Court which passed a decree had no inherent jurisdiction, the decree is tn- 
capable of execution. ‘Therefore, if the Court which passed a decree had no Inherent 
jurisdiction, the decree is incapable of execution even by the transferee Court not- 
withstanding the language of O. XXI, r. 7 of the Civil Procedure Code, 1908. 
Jnanendra Mohan Bhaduri v. Rabindra Nath Chakravarti; referred to. 


* Decided, April 8, 1957. Second A No: ‘Junior Devision, Dehgam, in Darkhast No. 
856 of 1955, from the decision of Y. D. Desai, 260f1954 
Second Extra Assistant Judge, Ahmeddbed, 1 (1988) L. R. 60I. A. 71, 9. 0. 85 Bom. 
peve a PALPE E ee L. R 87. 
decree passed by C. D. Panoholi, Civil SERER 
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Onm Bai Shakri (plaintiff) filed a suit on June 17, 1946, against Thakore 
Shree Bapusinhji Takhatsinhji of Vasana (defendant), on a promissory note, 
in the Court of the Civil Judge at Himatnagar. The defendant by his written 
statement inter alia contended that in the absence of a certificate under s. 86 of 
the Civil Procedure Code, 1908, he was not liable to be sued. The defendant did 
not appear at the hearing of the suit and an ez-parte decree was passed against 
him on October 26 ,1946. The plaintiff filed a darkhast on July 20, 1953, but it 
was dismissed on the gound that the necessary sanction under s. 86(3) of the 
Code was not obtained for purposes of execution. The plaintiff then filed the 
present darkhast on April 21, 1954, after obtaining the necessary cartificate from 
the Central Government. The executing Court dismissed the darkhast, observ- 
` ing as follows :— 

“The Court trying the suit has on the other band determined in the judgment exh. 12 
that the sanction was not necessary. The learned pleader of the plaintiff has argued that 
the determination of that question by the Court which passed the decree operates as res 
judicata against the defendant. It is doubtless that this Court cannot go into the question 
of legality of that order. But the question of furisdiction exercised by the Court which 
passed the decree and on that account the decree is a nullity falls within the purview of 
the executing Court, The Court which pamsed the decree had no jurisdiction as it was 
not authorised to hear the suit againgt the defendant under s. 86(2) of the Civil Procedure 
Code. Sub-section (2) of s. 86, Civil Procedure Code, lays down clearly that the Court 
in which the ruling chief will be sued will be specified in respect of the suit against him. 
As no such order to sue the defendant was passed against the defendant by the Central 
Government, the Court which has passed the decree seems to have assumed jurisdiction 
which in Jaw has not been vested nit. Therefore, in passing the decree against the defen- 
dant, the Court has exercised jurisdiction in contravention of the provisions of s. 86, 
Civil Procedure Code. Consequently the decree passed against the defendant seems in 
law a nullity, and cannot. therefore, be executed by this Court. [1943] A. L R. Bom. 404 
lays down very clearly that a decree passed without jurisdiction is a nullity, and there- 
fore, incapable of execution, for neither the provisions of s. 38, nor of O. XXI, Civil Pro- 
cedure Code can apply to it. It is, therefore, within the powers of the executing Court 
to go into the question whether the decree before tt is a nullity owing to the fact that 
the Court which passed the decree had no jurisdiction to do so. [1938] A. L R. P. C. 61.” 

On appeal the Assistant Judge dismissed the appeal, observing in his judg- 
ment, as follows :— 

“It is true that the Court has decided that the suit was not mamtainable without 
obtaining the ‘necessary permission’. I am at a loss to understand what this ‘necessary 
permission’ dealt with was, but all that can be seen from the judgment of the Court is 
that as the suit was for more than Rs. 1,000 ‘no sanction of the Political Agent is neces- 
sary in the exercise of residuary jurisdiction’. This I presume has some reference to the 
pecunlery jurisdiction rather than the finding on the question whether the sult was not 
maintainable without obtaining the necessary consent of the Government under s. 86, 
Civil Procedure Code. Issue No. 2 raised does not appear to refer to the question of the 
jurisdiction of the Court to hear the matter on the ground now raised. This, therefore, 
appears to be a case more of inherent want of jurisdiction to hear the suit than a case of 
any irregular exercise of jurisdiction. Before s. 11 of the Ctvil Procedure Code applies, 
the Court trying the issue, assuming that the issue now raised was then sought to be 
decided, the Court deciding the matter must be a Court of competent jurisdiction. In 
the present case the jurisdiction’ of the Court was provisionally or conditionally barred 
reading ss. 86 and 9, Civil Procedure Code, and, therefore, any finding im thet respect 
cannot be res judicata as the Court was one without jurisdiction; and secondly on the 
ground that the present question was then not in dispute and im fact it was conceded that 
the defendant was a ruler and the requisite consent had not been obtained. 

It is clear that the executing Court can go nto the question whether the decree was 
a nullity (Uttamchand v. Vasudev, [1948] A. L R. Nag. 311, and Sadashiv v. Mahomed, 45 
Bom. LR. 877). Section 86(2), Civil Procedure Cede, specifically provides that the Court 
in which the Prince or Chief will be sued, is to be spectfled in the order. Thus tt is a 
condition precedent to the filing of the suit to obtain the permission to sue and the Gov- 
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ernment may also mention the Court in which the suit was allowed to be filed and in 
absence of it the Court assumed the jurisdiction which tt did not possess to try the suit. 
The exercise of jurisdiction is different from existence of jurisdiction and this being a 
case of want of jurisdiction the decree passed was one without furisdiction and therefore 
a nullity. The appellant must fail on both the grounds raised as the decree passed is a 
nullity as having been passed without jurisdiction,” 

The plaintif appealed. 


A. B. Patwa, for the appellant. 
S. M. Shah with M. K. Shah, for the respondent. 


§. T. Desar J. ` This second. appeal raises some interesting questions of law and 
one of them is whether a decree passed in a suit against a Rulmg Chief without 
obtaining the previous consent of the Central Government under s. 86 of the Civil 
Procedure Code can operate as res judicata in the subsequent execution proceed- 
ings. The other question, really another facet of the same contention, is whether 
the Court to which a decree is transferred for execution has, under O. XXI, r. 7, 
of the Code, the power to question the jurisdiction of the Court which passed 
the decree. The matter has been ably argued before me by Mr. Patwa, who 
appears for the appellant. 

The appellant obtained a decree on a promissory note in a suit filed by her 
against the respondent in the Court of the Civil es at Himatnagar. A 
written statement was filed by the respondent, the Chief of Vasana State, and 
in substance one of the contentions raised by him was that he was a Ruling 
Chief when the decree was passed and was, in the absence of a certificate un- 
der s. 86 of the Code, not liable to be sued in the municipal Courts of this 
country. He did not, however, appear at the hearing of the suit and the 
decree was passed ez-parte, A darkhast filed by the decreeholder on July 
29, 1958, was dismissed because one of the contentions raised on behalf of the 
judgment-debtor was that in any case the decree could not be executed against 
him in the absence of such certificate. On April 21, 1954, the decree-holder, 
after obtaining a certificate to execute the decree, filed the darkhast out of 
which arises this second appeal. 

Before the executing Court to which the decree had been transferred, a 
contention was raised on behalf of the judgment-debtor that the decree against 
him was a nullity because before filing the suit no certificate as required by s. 86 
of the Civil Procedure Code had been obtained by the plaintif. That con- 
tention prevailed and the darkhast was dismissed. An appeal preferred 
against that order was also dismissed by the lower appellate Court and the 
decree-holder has now come to this Court in second appeal. 

Three contentions are pressed before me by learned counsel for the appel- 
lant. The first contention is that the decision of the Court at Himatnagar to 
the effect that it had jurisdiction to entertain and try the suit operated as res 
judicata in these execution proceedings. The Court at Himatnagar had taken 
the view that the defendant was not a ruler. It is urged that the Court at 
Himatnagar having decided the question of jurisdiction, that decision of the 
Court operates as res judicata and therefore bars the contention now raised by 
the judgment-debtor. It is also urged that every Court is competent to decide 
whether it ‘has jurisdiction or not to entertain apd try any cause or matter 
coming before it. But these considerations cannot, in my opinion, override 
the primary consideratiqn relating to the basic competence of that Court when 
the question is subsequently raised in another matter or before the Court 
which is called upon to execute that decree and the plea of res judicata is 
raised. 

A judgment delivered by a Court not competent to deliver it, because there 
ig no inherence of jurisdiction in it, cannot operate as res fudtcata, and if the 
Court which passed the decree was mot competent at all to do so, there can be 
little scope for the doctrine of res fudscata to operate. Where there is inher- 
ent want of jurisdiction in a Court, a decree passed by it is a nullity, and if 

L, R.—¢3, 
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the decree is a nullity, no issue decided by the Court which passed the decree 
can operate as res judtcata in any subsequent suit or p ings; and a de- 
cree which is a nullity is incapable of execution. Now the defendant judg- 
ment-debtor was a person whose name was mentioned in the list of Ruling 
Chiefs in the White Paper published by the Central Government and the argu- 
ments before me had to proceed on the footing that a certificate was nece- 
sary before he could be sued in the Court at Himatnagar. Sections 9 and 86 
of the Civil Procedure Code have in this context to be read together and 
doing so it must follow that a Court has no inherent jurisdication to enter- 
tain and try a suit against a pearson to whom s. 86 applies, but can only do go 
if the requisite consent of the Central Government is obtained before the insti- 
tution of the suit. The provisions contained in s. 86, it is well-established, 
are imperative and in my judgment a decree passed by a Court without the 
requisite certificate would be by a Court which has no jurisdiction at all to 
entertain the suit. It would be a case of total absence of competence and the 
decree would be a nullity. 

It is next argued that both the lower Courts were in the position of execut- 
ing Courts and it is not competent to a Court executing a decree to go behind 
the decree. Reliance is placed by learned counsel on the statement of the law 


deducible from decided cases given in Sir Dinshaw Mulla’s Code at page 167. 
It is there stated : 


“A court executing a decree cannot go behind the decree. It must take the decree 

as it stands... It has no power to entertain any objection as to the validity of the 
decree...or that the Court which pessed it had no jurisdiction to pass it” 
Now an examination of the cases cited in the foot-note to this summary of the 
law would show that the reference there made to absence of jurisdiction is not 
to that inherent want of jurisdiction in a Court which renders its pronounce- 
ment a nullity. Later on under the same heading of Powers of Executing 
Court, reference is made by the learned author to the decision of the Privy 
Council in Jnanendra Mohan Bhaduri v. Rabindra Nath Chakravarit’ and that 
decision gives approval to the view that if the Court which passed a decree had 
no inherent jurisdiction, the decree is incapable of execution. A distinction 
has to be drawn between the two positions, namely where there is a decree which 
18 incapable of execution on the ground that it is a nullity because the Court which 
passed it ‘had no inherent jurisdiction and the case where all that can be said is 
that the Court passing the decree had irregularly assumed jurisdiction. In the 
latter case it would not be competent to the executing Court to question the 
existence of jurisdiction in the Court which passed the decree. Therefore, if 
this distinction is borne in mind, there is a complete answer to the present argu- 
ment of the appellant. 

It is lastly urged by Mr. Patwa that the decree was passed by the Court at 
Himatnagar and it was transferred to the Court at Dehgam and the powers of 
the transferee Court are circumscribed by the language of O. XXI, r. 7, of the 
Civil Procedure Code. It is argued that before the amendment of the analogous 
provision in the earlier Code there was some conflict of opinion on the question 
whether a transferee Court had the power to refuse execution of the decree if it 
found that the decree was passed without Jurisdiction. The earlier provision 
permitted the transferee Court inter alia to require proof that the Court which 
passed the decree had jurisdiction, if there was any special reason for requiring 
such proof. The words ‘‘or of the jurisdiction of the court’’ which appeared in 
the old s. 225 of the previous Code were deleted and tĦe effect of such omission, 
says Mr. Patwa, is that the Court to which a decree is transferred for execution 
has now no power to question the jurisdiction of the Court which passed the 
decree under execution. 

Now it is true, as has so often been observed, that to permit an executing Court 
to inquire into the question of the jurisdiction of the trial Court, is tantamount 
to giving the executmg Court powers of appeal or of superintendence over the 
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trial Court which in certain cases may well mean the exercise of such power over 
a superior Court by an inferior Court. It is futile to examine the numerous 
decisions on the pamt and I am bound to follow the decisions of this Court which 
Jay down that the Court to which a decree has been transferred for execution 
under O. XXI, r. 7, of the Code cannot go behind the decree and question the 
Jurisdiction of the Court which passed it. But those decisions do not touch the 
present point of absence of inherent jurisdiction of the Court, and as I have al- 
ready pointed out, there is support to be derived from the pronouncement of the 
Privy Council for the view that if a Court which passed a decree had no inherent 
Jurisdiction, the decree is Incapable of execution. It must, therefore, follow that 
if the Court which passed a decree had no inherent jurisdiction, the decree is 
incapable of execution even by the transferee Court notwithstanding the 
language of O. XXI, r. 7. Here also the distinction between a decree which is 
incapable of execution on the ground that it is a nullity and a decree which is 
assailed on the ground that the Court which passed it had no jurisdiction because 
it acted irregularly in assuming jurisdiction, has to be borne in mind. For all 
these reasons the present contention must be negatived. 

Unfortunately for the decree-holder the appeal fails and will be dismissed. 
The fair order for costs seems to be that the appellant and the respondent should 
bear their own costs of this appeal 

Appeal dismissed. 


Before Mr. Justice Dixit and Mr. Justice Vyas. 


YESHWANT GOVARDHAN SARAF v. TOTARAM AVASU FIRKE.* 


Civil Procedure Code (Act V of 1908), O. XXTII, r. 1—Application by plaintiff to withdraw 
suit— Withdrawal of mich application whether permissible and when. 


It is open to a plaintiff to withdraw his application for withdrawel of his suit, so 
long as the withdrawal has not become effective by an order of the Court. 

If the plaintiff has a right to withdraw his suit, he has, equally, a right to with- 
draw his withdrawal and so long as the Court has not made an order, showing that 
the withdrawal has became complete or effective, there is always a locus poenitentiae 
for the plaintiff to withdraw his withdrawal 

Lakhmana v. Alwar Ayyangar’ and Midnapore Zemindary Co. v. Bijoy Stngh," 
agreed with. 

The facts appear in the judgment. 


R. B. Kotwal, for the appellant. 
V. B. Patwardhan, for respondent No. 3. 


Drxarr J. This appeal arises from a suit filed by the plaintiff-appellant to 
recover from the astandania randa a sum of Rs. 2,884-14-0 on account 
of a lease. The lease was executed under the following circumstances. 

The lands which are the subject-matter of the lease are three fields bearing 
survey Nos. 28/1, 30 and 81. These lands are of the ownership of the plaintiff. 
On February 8, 1946, the plamtiff granted a lease to the defendants for a 
period of five years at a rent of Rs. 1,100 per year. On April 11, 1946, the 
Bombay Tenancy Act, 1939, was made applicableeto the locality in which the 
lands are situate. As a result of the operation of s. 23, the lease, though limit- 
ed to a period of five Years, became a lease for a period of ten years. On 
January 24, 1947, the defendants surrendered the three lands and possession 
was given to the plaintiff. An endorsement was made to that effect upon the 
lease. In 1947-48 the plaintiff cultivated these lands. In 1948, however, the 

* Deo : J Juni mion, B 
No. 11855 cf 1954, fom tho decision of Akbar Gait No. 188 of lt ee 

Assistant J East KhandSeh, 1 [1928] A. I. R. Mad. 246, 
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Bombay Tenancy and Agricultural Lands Act, 1948, came into operation and 
then defendant No. 3 applied to the Mamlatdar, claiming that the surrender 
was not valid. On April 30, 1948, the application was granted and posses- 
sion was restored to defendant No.3. Defendant No.3 then applied to the Mam- 
latdar for fixmg reasonable rent and the Mamlatdar fixed the reasonable rent 
at Rs.600 per year. This order was taken in appeal and the Collector fixed the 
reasonable rent at Rs. 758 per year. It is not clear from the record as to when 
the Mamlatdar and the Collector made the respective orders, but the appellate 
judgment shows that the Mamlatdar made the order before the present suit 
was filed and that the Collector made the appellate order after the suit was 
decided by the trial Court. The suit was filed on March 9, 1951, and the suit 
ended in a decree on September 18, 1952. 


While the suit was pending, two purshises were filed. Exhibit 30 was a. 
purshis filed on behalf of defendant No.8 and the purshts stated that defendant 
No.3 had given up all his contentions and that the reasonable rent of the suit 
lands was a sum of Res. 1,100, independently of the amount of the assessment. 
The purshis went on to say that defendant No.8 had given up all his proper 
contentions under the Tenancy Act. This purshts was filed on March 19, 1952, 
and on the same day the plaintiff filed a purshts which, after referring to the 
giving up of all the contentions by defendant No. 8 and about defendant No. 3 
having admitted a sum of Rs. 1,100 being the amount of the reasonable rent, 
went on to say that the plaintiff wanted to withdraw the suit as against defendant 
No. 8. Upon these two purshises, the Court did not make any specific order, 
but a reference to the purshtses, which are exhs. 30 and 31 in the case, shows that 
they were filed before the learned Judge. 

On June 17, 1952, the plaintiff filed an application, asking that the name of 
defendant No.8 should not be deleted from the suit and that the suit should 
proceed as against him. It may be pointed out that after the two purshtses, 
exhs. 30 and 81, were filed, the learned Judge re-cast the issues and that was 
on March 19, 1952. The learned Judge considered the application of June 17, 
1952, and rejected it on the ground that the application was not maintainable 
and also on the ground that the application was not supportable on merits. 
The trial Court then proceeded to pass a decree in favour of the plaintiff 
against defendants Nos. 1 and 2 for a sum of Rs. 10,310-0 with proportionate 
costs of the suit. 

From the decree made in the sult, the plaintiff went in appeal before the 
District Court, East Khandesh, at Jalgaon, and the learned Assistant Judge 
confirmed the decree of the trial Court. From the appellate decree the plain- 
tiff has come up in second appeal and the contention taken on behalf of the 
appellant is that the Courts below were wrong in not permitting the plaintiff 
to have his suit proceeded as against defendant No.8. 

To appreciate this contention, it may be borne in mind that both upon the 
plaint and the decree a note was made by the Court which shows that defen- 
dant No. 3 was deleted from the record as from August 29. 1952. August 29, 
1952, is the date of the disposal of the application made by the plamtiff, which 
is exh. 86 in the case. It is clear, therefore, that defendant No. 8 was not 
deleted from the record by an order of the Court until August 29, 1952. It 
follows that when the plaiptiff made the application, exh. 36, on June 17, 
1952, the name of defendant No. 3 was not deleted from the record and this 
circumstance has a material bearing upon the question which has been argued 
by Mr. Kotwal on behalf of the plaintiff-appellant. Mr. Kotwal says that 
it was true that the plaintiff applied to withdraw from the suit as against 
defendant No. 8, but he says that so long as that withdrawal had not become 
effective by an order of the Court, it was open to him to withdraw his with- 
drawal, and since the Court had not made an order upon his withdrawal, it 
was open to him at any time to withdraw the withdrawal before the with- 
drawal had become effective. In this connection he relies npon the provisions 
contained in O. XXIII, r. 1, of the Code of Civil Procedure. Under O. XXIII, 
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a plaintiff may, at any time after the institution of a suit, withdraw his suit 
or abandon part of his claim. If a plaintiff withdraws his suit with permission to 
file a fresh suit, the Court may or may not grant the permission sought by 
him. But a plaintiff may withdraw from his suit without feeling the neces- 
sity of filing a fresh suit. In such a case no question of permission arises. 
Mr. Patwardhan, who appears for the contending respondent, argues that 
where a plaintiff does not seek permission to file a fresh suit but merely wants 
to withdraw his suit, an order of the Court is not necessary and it is, there- 
fore, urged that in this case the moment the plaintiff filed the purshts, exb. 31, 
the withdrawal became effective and complete and the plaintiff would not be 
entitled to withdraw his withdrawal, as was attempted by him by ‘his appli- 
cation, exh. 36. 

Now, a suit may be disposed of in various ways. A suit may be disposed 
of by allowing a plaintiff’s claim. A suit may be disposed of by the dismissal 
of a plaintiff’s claim. A suit may, again, be disposed of by a compromise 
between the parties and by a consent decree being taken between them, and 
lastly, a suit may be disposed of by withdrawal as indicated in O. XXIII. It 
seams to us, and it will be conceded, that when a suit is filed, the Court has 
control over the proceedings initiated by the suit. If such a view were not 
taken, it would lead to confusion in the proceedings. The suit must be shown 
to be disposed of in a manner permitted by the law. 

Mr. Kotwal argues that there is nothing to prevent a plaintiff from witu- 
drawing his withdrawal, because to withdraw from a suit is a matter of the 
plaintiff’s choice and the only thing which the defendant is concerned with 
is to haye an order for costs made in his favour, as provided in O. XXIII, r. 3. 
If a plaintiff withdraws from his suit or abandons part of his claim, it is not 
certainly a matter in which the defendant can have his say. The defendant 
cannot compel a plaintiff to prosecute his suit, and if a plaintiff, therefore, 
. withdraws his suit, it is entirely a matter of his choice. If, therefore, the 
plaintiff has a right to withdraw his suit, he has, equally, a right to withdraw 
his withdrawal, and so long as the Court has not made an order, showing that 
the withdrawal has become complete or effective, there is always a locus 
poenstentiae for the plaintiff to withdraw his withdrawal. In so holding, 
there is no injustice to the defendant. If the defendant cannot compel 
a plaintiff to continue his suit, the defendant cannot, equally, compel 
a plaintiff not to withdraw his withdrawal. We think, therefore, that, 
in law, the true position is that it 18 open to a plaintiff to withdraw 
his application for withdrawal of his suit, so long as the withdrawal has not 
becomo effective by an order of the Court. This view is supported at least by 
two decisions reported in Lakhmana v. Alwar Ayyangar! and in Midnapore 
Zemindary Co. v. Bijoy Singh.” 

Notwithstanding the principle deducible from these two cases, Mr. Patwar- 
dhan contends that no order of the Court is necessary upon an application made 
by the plaintiff for withdrawal of his suit. In our opinion, the contention is 
not correct, and cannot be supported. It is true that O. XXII, r. 8, does 
not require in terms that the Court should make an order in a case in which 
the plaintiff withdraws his suit without any permission to bring a fresh suit. 
But under O. XXIL, r. 8, the Court has to make an order about costs, which 
suggests that the Court has to make an order after the plaintiff withdraws 
his suit. Moreover, the consequence of the plaintiff, withdrawing his suit, is 
to debar the plaintiff from instituting any fresh suit in respect of the subject- 
matter or part of the claim withdrawn by him. Surely, if that is the conse- 
quence of a withdrawal, the proceedings before the Court must show that the 
plaintiff has withdrawn either his suit or part of his claim. In our view, 
therefore, the Court below was wrong in holding that it was not open to the -< 
plaintiff to withdraw his applicatjon for withdrawal, exh. 36. 

But Mr. Patwardhan argues that on the merits the plaintiff has no case. He 
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says that the case as made out by the plaintiff in his application was that the 
plaintiff was deceived by defendant No. 8 and a sort of deception had been 
practised upon him and this contention has been rejected by the learned 
appellate Judge. Now, defendant No. 3, by his purshts, gave up his conten- 
tions under the Tenancy Act and agreed that a sum of Rs. 1,100 was reason- 
able rent. The purshis was given on March 19, 1952. At this time an appeal 
was pending before the Collector against an order made by the Mamlatdar, 
fixing the reasonable rent-at a sum of Rs. 600. It may be that the Mamlatdar 
had to fix the amount of reasonable rent as required by the statute, but the 
plaintiff filed his purshts, exh. 31, upon the footing that defendant No. 3 had 
given up all his contentions under the Tenancy Act and that as between the 
plaintiff and defendant No. 3 the amount of reasonable rent was a sum of 
Rs. 1,100. In appeal, the Collector held that the amount of reasonable rent 
was a sum of Rs. 758, which is evidently a sum less than the amount of reason- 
able rent as agreed to between the plaintiff and defendant No. 3. If, there- 
fore, the plaintiff agreed to withdraw his suit against defendant No. 3 upon 
the faith and representation that the amount of reasonable rent would be 
Ra. 1,100 and if the plaintiff afterwards found that the amount of reasonable 
rent was not Ra. 1,100 but a sum of Rs. 758, it is clearly a case where the 
plaintiff’s claim has been prejudiced and it would be open, in these circum- 
stances, to the plaintiff to say that he would withdraw his application for 
withdrawal. This the plaintiff can certainly do before an order has been made 
upon his application for withdrawal. The proceedings show that there was 
no order made by the Court and the order made by the Court was on August 
29, 1952, as will be seen from the plaint and the decree, and that was after 
the plaintiff filed his application for withdrawal on June 17, 1952. We, there- 
fore, disagree with the learned Judge in holding that it was not open to the 
plaintiff to ask for the withdrawal of his application for withdrawal and we 
further disagree with the learned Judge in holding that the trial Court was 
right in rejecting the plaintiff’s application, exh. 36. 

Mr. Patwardhan for the respondent contends that the plaintiff has failed to 
make out his case on the merits of the application. Even if that contention 
is right, if in law, the plaintiff is entitled to withdraw his application for 
withdrawal, the plaintiff cannot be prevented from making such an 'applica- 
tion. f 

Upon the merits of the plaintiff’s claim, there is little to be said in favour 
of defendant No. 3. It is not in dispute now that for the years 1948-49 and 
1949-50 the plaintiff is entitled to recover from defendant No. 8 the amount 
of rent at Rs. 7584-0 per year. The total amount of rent, therefore, claim- 
able by the plaintiff from defendant No. 3 for those two years would be 
Rs. 1,516-8-0. It is not again in dispute that under the terms of the lease the 
lessees were required to pay the amount of the assessment and the plaintiff, 
who has paid the amount of the assessment for those two years, would be 
entitled to recover from defendant No. 3 a sum of Rs. 206. In all, therefore, 
the plaintiff is entitled to claim from defendant No. 3 a sum of Rs. 1,722-8-0. 
Mr. Patwardhan has not disputed the correctness of these figures and the plain- 
tiff will, therefore, be entitled to have a decree passed in his favour against 
defendant No. 8. The result of the aforesaid djscussion is that the plaintiff 
must succeed as against deféndant No. 3. 

The appeal will, therefore, be partially allowed, the decree passed by the 
lower appellate Courts as well as by the trial Court will be modified and there 
will be a decree in favour of the plaintiff for a sum of Rs. 1,722-8-0 to be 
recovered from defendant No. 3 with interest at 4 per cent. per annum from 

the date of the suit to the date of payment. The decree passed against defen- 
> dants Nos. 1 and-2 will be maintained. The plaintiff will recover from de- 
fendant No. 3 a half of his costs throughout. In other respects, with regard 
to defendants Nos. 1 and 2 the lower Court’s decree will be confirmed. 

Appeal partiaNy allowed. 
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Before Mr. Justice Dixit and Mr. Justice Vyas. 


STATE OF BOMBAY v. BAI MOTI.* 


Court-Fees Act (VII of 1870), Sec. 31(1)—Court-fees (Bombay Amendment) Act (Bom, 
XU of 1954)—Presidency Small Cause Courts Act (XV of 1882), Sec. 73—Consent 
decree in regular suit taken after issues settled in suit but before evidence recorded 
—Whether plaintiff entitled to claim refund of half amount of Court-fees paid. 

Under s. 31(1) of the Court-fees Act, 1870, a refund of half the amount of Court- 
fees paid by the plaintiff can be allowed, in the case of a regular suit, if the consent 
decree is taken before the issues have been settled; and in the case of a sult of a 
small cause nature, a refund of half the amount of Court-fees can be claimed by the 
plaintiff if the consent decree is taken before the evidence is recorded. 

Amratlal Dalpatrdm v. Jasvantial Nathubhai, The State of Bombay v. Ratenchand 
Bhikamdas Bantia’ and The State of Bombay v. Ramkaran Bachubhai’ agreed with. 

Per Vyas J:—Even in a regular suit, there being no substantial dispute between 
the parties except as to the amount due for which the matter might be sent down to 
the Commissioner, it may not be necessary to settle the issues. such a position 
arising, the words which would govern a claim to a refund of fee in such a 
suit, though it be a regular sult, would be the words “before any evidence has been 
recorded.” 

In the context the word “evidence” in the phrase “any evidence recorded” contained 
in s. 31(1) of the Court-fees Act, 1870, means evidence on merits which is required 
to be recorded under O. XVII of the Civil Procedure Code, 1908. 


TEB parties to a suit arrived at a compromise and a consent decree was taken 
after the issues in the case were settled but before the evidence was recorded. 
The plaintiffs filed an application in the Court claiming refund of half 
the amount of Court-fees paid under s. 31 of the Court-fees Act, 1870. Similar 
applications in other suits, pending in the Court, were made and the Court by a 
common order allowed the applications, observing as follows :— 

“Tt is the fundamental rule of interpretation of statutes that if the words of the 
statutes are in themselves and unambiguous no more is necessary than to 
expound those words in their natural and ordinary sense. It is also a rule of inter- 
pretation of statutes that no words are to be added to the plain and natural meaning 


compromise either before the issues were settled or even after the settlement of i 
but before taking any evidence. Distinction made by the Government Pleader that 
the phrase ‘before the issues are settled’ applied to the regular suits and that the 
phrase ‘any evidence taken’ applied to other suits where no such issues are settled, is 
based on the argument that Legislature does not use superfluous words; but even in 
this distinction which may appear to be artificial, ane or the other phrase would be 
superfluous. Thus, applying the whole sectlan to regular suits, the phrase ‘any evi- 
dence is taken’ would be superfluous. Again, applying the section as a whole to other 
suits where issues are not settled at a separate stage, the phrase ‘before issues are settled’ 
would be superfluous so that in etther case one or the other phrase would be superfluous 
and this is against the very arguments advanced by the Government Pleader. 

Parties to a suit, more often than not, compromise a sult when the stage of hearing 
is reached. Suits filed in the special jurisdiction of Senior Division Judges’ Courts 
are very often of highes amounts entitling payments of Court-fees of big amounts. 


*Deolded, Jonwary 11/March I, 1957. 300 of 1985, decided by Bevdekar J., on 


Otvil Revision lication No. 1116 of 1055 9, 1956 (Unrep.). 
(with Civil Re tions Nos. 1838 2 (1056) Civil Revision lication No. 
to 1866, 1368, 1870 to 1872, 1374, 1875, 1859 of 1955, amu) Shah J., on August 


1877 to 1884 and 1385 of 1968), from the 
decision of N. D. Gahani, Civil 
Judge, Junior Division, Ahmedabad, in 
Civil Bult No. 202 of 1954. 

1 (1956) Givi Revision Application No. 


14, 1956 (U. 

8 (1956) 58) Obed Revision Application No. 
1855 of 1985, decided by by Gajendragadkar J 
on eptember 11, 1956 (Unrep.). 
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The possibility of the Legislature having that aspect in mind and providing for two 
contingencies under which Court-fees could be refunded in regular suits cannot also 
be ruled out. If the sectlon is read in the light of the same wholly applying to regular 
suits, and which I think should be read im that light also, then for that class of cases 
the plain and natural meaning would be that in those cases both the stages came into 
operation and the litigant can take advantage of the latter eventuality. I see no reason 
why the phrase should necessarily be given a meaning so as to apply it in part to suits 
filed in certain forums.” 
The State of Bombay applied in revision to the High Court. The applications 
were heard together. 
Civil Revision Application No. 1116 of 1955. 
H. M. Choka, Government Pleader, for the applicant. 
Arun H. Mehta, for opponent No. 1. 
Cwt Hovston Application No. 1838 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
R. M. Shak, for opponent No. 1. l 
Civil Revision Application No. 1839 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
S. N. Patel, for opponent No. 1. 
Cwi Revision Applications Nos. 1340 to 1342/55. 
H. M. Chokst, Government Pleader, for the applicant. 
Opponents served. 
Cinl Revision Application No. 1848 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
N. N. Patel, for opponent No. 1. 
G. B. Dingal, for B. BR. Shah, for opponents Nos. 3 to 8. 
Civ Revision Applications Nos. 1944 to 1346/55. 
H. M. Chokst, Government Pleader, for the applicant. 
Opponents served. 
Owl Revision Application No. 1847 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
B. A. Pandya, for opponent No. L | 
Civil Revision Application No. 1848 to 1855/56. 
H. M. Chokss, Government Pleader, for the applicant. 
Opponents served. s l 
Civù Revision Application No. 1356 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
Arun H. Mehta, for opponent No. 1. 
Cid Revision Application No. 1857 of 1955, 
H. M. Chokst, Government Pleader, for the applicant. 
Arun H. Mehta, for opponent No. 1. 
Cwi Revision Application No. 1858 of 1955. 
H. M. Ohokst, Government Pleader, for the applicant. 
Opponent served. | 
Oivil Revision Application No. 1359 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
Arun H. Mehta, for A. B. Patwa, for opponent No. el. 
M. N. Majumdar and D. 8. Parikh, for opponent No. 2. 
/ Civil Revision Applications Nos. 1360 te. 1862/55. 
H. M. Ohokst, Government Pleader, for the applicant. 
Opponent served. 
Civil Revision Application Yo. 1363 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
M. C. Shah, for Vsthalbhai B. Patel, for opponent No. 2. 
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Ciwil Revision Application No. 1864 of 1955. 
H. M. Choksi, Government Pleader, for the applicant. 
Arun H. Mehta, for opponents Nos. 1 to 4. 


Civil Revision Application No. 1365 of 1955. 

H. M. Choksi, Government Pleader, for the applicant. 

M. C. Shah, for D. V. Patel, for opponents Nos. 2 to 4,7 and 8. 
Cinl Revision Application No. 1866 of 1955. 

H. M. Choksi, Government Pleader, for the applicant. 

M. C. Shah, for Vithalbhai B. Patel, for opponent No. 3. 


Cio Revision Application No. 1868 of 1956. 
H. M. Choksi, Government Pleader, for the applicant. 
Opponents served. 

Civi Revision Application No. 1370 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
Opponents served. 

Civil Revision Application No. 1871 of 1955. 
H. M. Choksi, Government Pleader, for the applicant. 
M. C. Shah, for Vithalbhas B. Patel, for opponent No. 1. 

Civil Revision Application No. 1872 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
M. C. Shah, for D. V. Patel, for opponent No. 1. 


Civi: Revision Application No. 1874 of 1955. 
H. M. Chokss, Government Pleader, for the applicant. 
Opponents served. 


Civil Revision Application No. 1875 of 1955. 
H. M. Chokst, Government Pleader, for the applicant. 
C. G. Shastri, for opponent No. 1. 


Civil Revision Applications Nos. 1377 ‘to 1384/55. ' 
H. M. Chokst, Government Pleader, for the applicant. 
Opponents served. 


| Cwi Reviston Applicaton No. 1885 of 1955. 
- H. M. Chokst, Government Pleader, for the applicant. 
M. C. Shah, for Vithalbhas B. Patel, for opponent No. 8. 


Door J. These wre saveral applications which raise a common question 
under s. 31 of the Court-fees Act, 1870. In order to understand the question, 
it is sufficient to state the facts in C. R. A. No. 1116 of 1955. 

In regular suit No. 202 of 1954 the parties to the suit arrived at a compro- 
mise and a’ consent decree was taken. This was after the issues were settled, 
but before the evidence was recorded. The plaintiffs, relying on s. 31, claimed 
a refund of half the amount of Court-fees and the learned Judge issted notice 
to the Government Pleader. The Government Pleader objected, contending 
that as in this case the consent decree was taken after the issues were settled, the 
plaintiffs were not entitled to claim half the amount of Court-fees. The learn- 
ed Judge allowed the plaintiffg the refund of the Court-fees as claimed, and the 
State of Bombay has come up in revision. e 

Now, s. 31, by sub-s. (1), provides: 

“When any suit in a Court is settled by agreement of partles before issues have 
been settled or any evidence recorded, half the amount of the fee paid by the plaintiff 
on the plaint shall be repaid to him by the Court.” 

Tt is to be noted that s. 81 was inserted in the Court-fees Act, 1870, by Bombay 
Act No. XL of 1954. There is no dispute in this case as regards the facts of 
the case. On the question of interpretation of s. 31 two constructions are sug- 
gested. The one suggested by the learned advocate appearing for the plaintiffs 
ig that inasmuch as the consent decree was taken before the evidence was 
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recorded, the plaintiffs are entitled to claim a refund of half the amount of 
Court-fees paid by them. The construction suggested by the learned Govern- 
ment Pleader appearing for the State of Bombay is that as in this case the 
consent decree was not taken before the settlement of issues but after the settle- 
ment of issues, though before the recording of the evidence, the plaintiffs are 
not entitled to claim a refund in the manner claimed by them. Section 81 
would, at first sight, suggest that the construction contended for by the plaintiffs 
is right. But one has to look at the question a little more closely. The words 
requiring interpretation are ‘‘before issues have been settled or any evidence 
recorded.” Mr. Arun H. Mehta says that the plaintiffs would be entitled to 
claim a refund of half the amount of Court-fees even if the consent decree is 
not taken before the settlement of issues but the consent decree is taken before 
the evidence is recorded. He says that the words occurring in the section are 
plain, and if the words are plain, they must receive their natural meaning. In 
other words, his contention is that a consent decree may be taken before the 
issues have been settled or a consent decree may be taken before the evidence 
is recorded and in either case the plaintiffs would be entitled to claim a refund 
of half the amount of the Court-fees under s. 31. Now, s. 81 refers to ‘any 
suit’? in a Court. Speaking broadly, there are suits of a small cause nature and 
suits which are called regular suits. The second class of suits are either suits 
which are called ordinary suits or suits which are called special suits i.e. suits 
triable under the special jurisdiction of a Court, and it is obvious that we have 
to consider two types of suits: (1) suits which are known as regular suits and 
(2) suits which are of a small cause nature. It is not in dispute that s. 31 applies 
to both the types of suits. It is also not in dispute that in regard to suits known 
as suits of a small cause nature no issues are settled. What happens m such 
suits is that the Court sets out points for determination ; evidence is then record- 
ed and the suit terminates with a judgment and decree. On the other hand, in 
suits known as regular suits the Court first frames issues on which the parties 
are at variance and upon the issues being settled, the Court then proceeds to 
record evidence in the case, and speaking generally, there are five principal 
stages in a suit. A suit commences with a plaint. The defendant files his 
written statement in answer to the plaintiff’s claim. The Court then proceeds 
to frame issues in the light of the pleadings of the parties and the documents, 
if any, produced in the case. After the issues are settled, the Court proceeds 
to record evidence, and after the evidence is recorded, the parties are heard 
and the suit terminates with a judgment and decree. In the case of a suit of a 
small cause nature, the suit commences with a plaint. The defendant files his 
written statement in answer to the plaintiff’s claim. But in a suit of this type 
there is no stage of settlement of issues. The Judge, while giving judgment, sets 
out the points for determination, records such evidence as the Court thinks 
fit and proper and then gives judgment, the suit ending in a decree. One 
has to bear in mind these essential features of a regular suit as well as of a 
suit of a small cause nature. There can be no doubt that under s. 31(1) refund 
of half the amount of Court-fees paid by the plaintiff is intended. This conces- 
sion is conferred upon a plaintiff because the parties do not choose to go to trial 
and the suit is terminated by a consent decree before the evidence is recorded. 
This is, in a sense, a concession given to a plaintiff. At the stage when the Court 
frames issues, the Court has to go through the pleadings of the parties, has to 
look at the documents produced by the parties and it is m the light of the 
pleadings and the documents that the Court frames issues for decision at the 
trial. In other words, the Court ascertains as to what the dispute between the 
parties is, as to what are the points of dispute between the parties and upon 
those points the Court records evidence when tendered by the parties. Bearing 
in mind this position, it is, to our minds, easy enough to construe s. 31(1). 
The key words, if I may so describe them, are ‘“before issues have been settled 
or any evidence recorded’. Take a suit of a small cause nature. Are 
there any issues settled in a suit of a small cause nature? The answer 
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is obviously ‘‘No’’. It follows that the expression ‘‘before issues have been set- 
tled’’ does not apply to a suit of a small cause nature, and the expression ‘‘before 
issues have been settled or any evidence recorded’’ would apply—and this is 
not disputed—to what is known as a regular suit. Now, in this case the consent 
decree was taken before the evidence was recorded. If the intention of the 
Legislature was that a refund of half the amount of the Court-fees can be claim- 
ed in the case of a regular suit both before the issues were settled or before the 
evidence was recorded, it was unnecessary to mention in s. 31 the words ‘‘before 
issues have been settled’’ and it is recognised that the Legislature does not use 
superfuous words. On that construction, the words ‘‘before issues have been 
settled’ would be superfluous. Again, taking a suit of a small cause nature a 
refund of half the amount of the Court-fees can be claimed before the evidence 
was recorded. There was no point then in mentioning in s. 31 the words ‘‘before 
issues have been settled’’, because obviously these words would have hardly 
any application to a suit of a small cause nature. In other words, the words 
‘“before any evidence has been recorded’’ would be superfluous in the case of 
& regular suit and if one takes a suit of a small cause nature, the expression 
‘before issues have been settled’’ would again be superfluous, and as I said, 
the Legislature does not use superfluous words. If, therefore, a. 31 is construed 
in the sense indicated above, there is perfect harmony in interpreting s. 31, and 
so interpreted, s. 31(1) will apply, in the case of a suit of a small cause nature, 
When a consent decree is taken before evidence is recorded, and in the case of 
a regular suit a refund can be claimed if a consent decree is taken before issues 
have been settled. 


But it is contended that in so construing s. 31(1), one would add words to 
the section where these words do not exist. We are not satisfied that this con- 
tention is right. It is to be borne in mind that s. 31(1) embraces ‘‘any suit” 
in a Court which must mean any suit tried in a Court of law. One must, there- 
fore, apply s. 31(1) to every type of suit which is tried in a Court of law. This 
was the view which the learned Judge of the Court below first seemed to take. He 
considered that this would be the right construction of s. 31, but the learned J udge 
felt, if I may say so, oppressed by the fact that in so construing a. 31, he would be 
violating the well-known rules of construction. One of the rules of construction 
which was in the mind of the learned Judge was that when the words in a statute 
are plain, then the words must be given their natural and ordinary meaning. He 
then said that another rule of construction was that in construing a statute, 
words should not be added to the statute. No exception can be taken to this 
view and indeed, this legal position is so obvious that one must accept it as 
sound. But there is also another rule of interpretation and that is that the 
Legislature in enacting a section does not use superfluous words and that every 
endeavour should be made to reconcile and to avoid, any absurdity in the inter- 
pretation of the section, and if these are the principles governing the interpreta- 
tion of s. 81, we have no doubt that the interpretation which has been suggested 
by the learned Government Pleader is right. In accepting that interpretation 
no absurdity is involved. If the idea was to award a refund of the amount of 
the Court-fees both before the settlement of issues and before the recording of 
evidence, there was hardly any meaning in suggesting, as s. 31 does, that this 
could be done either before the one stage or before the other, and as I said, in 
the case of a suit of a small cause nature the Legislature is well aware of the 
fact that in such a case a consent decree can be taken before evidence has been 
recorded. The view we‘take, therefore, is that under s. 31(1) a refund of half 
the amount of Court-fees paid by the plaintiff can be allowed, in the case of 
a regular suit, if the consent decree is taken before the issues have been settled, 
and in the case of a suit of a small cause nature, a refund of half the amount of 
Court-fees can be claimed by the plaintiff if the consent decree is taken before 
the evidence is reorded. 


Happily for us, we do not seem to be quite alone in taking this view. The 
learned Government Pleader has called our attention to three decisions of this 
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Court which I will mention in the order of dates in which they have been given. 
The first of these is a decision given in Amratlal Dalpatram v. Jasvanilal 
Nathubhas.' In that case Mr. Justice Bavdekar was construing s. 31 and he 
held that as in that case the suit was compromised which was:a regular suit 
after the issues were settled, the application for refund was not in order. The 
next decision was given in the State of Bombay v. Ratanchand Bhikamdas Bantta2. 
That was a case in which there was a special suit which was filed on April 21, 1954, 
and in which issues were raised on August 20, 1954, the consent decree having 
been taken after the issues were settled on that date. Mr. Justice Shah was 
considering s. 31(1) and he held, reversing the decision of the Court below, that 
the plaintiff was not entitled to obtain an order for refund of half the Court- 
fees because the consent decree was taken after the issues had been settled. 
The last decision to be mentioned is a decision given in The State of Bombay v. 
Ramkaran Bachubha.3 That decision was given by Mr. Justico Gajendra- 
gadkar and he was dealing with an application made by the plaintiff in civil 
suit No. 36 of 1953. In that case issues were settled and a compromise took 
place after the issues were settled and while reversing the order of the Court 
belaw, he held that the plaintiff was not entitled to claim a refund. With res- 
pect, we follow these authorities and hold that the plaintiffs in this case were 
not entitled to claim a refund of half the amount of Court-fees because the 
consent decree was taken after the issues were settled. [His Lordships after 
dealing with the contentions in the other applications, proceeded. ] 


In the result, therefore, we must hold that the contention urged on behalf 
of the State Government is well founded and must prevail. The scheme of the 
Code of Civil Procedure is, in our opinion, quite clear. Order IV provides for 
the institution of a suit which is commenced by a plaint. Order VII deals 
with a plamt. Order VIII deals with a written statement and set-off. Order 
XIV deals with the framing of issues. Order XVIII deals with the hearing 
of a suit and examination of witnesses and O. XX deals with a suit terminating 
in a Judgment and decree. The framing of issues and the recording of evidence 
are definite and important stages in the course of a suit and that is why under 
s. 81(1) the Legislature made the settling of issues and the recording of evi- 
dence as a point of time before which a consent decree was to be taken. If a 
plaintiff goes to trial and evidence is recorded, it can hardly be suggested that 
the plamtiff would thereafter be entitled to claim a refund of half the amount 
of Court-fees paid by him, because in such a case what happens is that all that 
remains for the Court to do is to give judgment in the case. The Legislature 
might well have thought that in cases in which the issues have been settled, the 
plaintiff would not be entitled to claim a refund, and as I have already pointed 
out, the two stages contemplated by 8. 81 apply to two different seta of circum- 
stances. This view is in accordance with the three decisions referred to above. 
Support to this construction is also derived from s. 78 of the Presidency Small 
Cause Courts Act. 


This being our view of the matter, we must hold that in C. R. A. No. 1116 of 
1955 the order made by the Court below directing the refund of half the amount 
of Court-fees in favour of the plaintiffs will be set aside and the rule will be 
made absolute with costs incurred by the State Government in this Court. 


For the same reasons thesorder made in C. R. A. Nos, 1888, 1840 to 1342, 
1844, 1345, 1846, 1847, 1348 to 1855, 1856, 1857, 1858, 1360 to 1862, 1868, 1864, 
1865, 1368, 1870, 1872, 1874, 1875, 1877 to 1884 and d885 of 1955 will be set 
aside and the rule will be made absolute with costs in favour of the applicant. 
For the same reasons the order made in C. R. A. Nos. 1848, 1859 and 1366 of 
1955 will be set aside and the rule will be made absolute. The State Govern- 


1 (1956) Ovi Revision Application No. 14, 1956 rey 
800 of 1055, decided by Bavdekar J., on wake tue iad ee Caine No. 
February 9, 19586 (U: =) o , decided endragadkar J., 
2 (1956) Oivil Revision tion No. on September 11, 1956 (Unrep.). ; 
1859 of 1955, decided by Shah J., on August 
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ment will recover the costs from the plaintiffs only. As regards C. R. A. 
No. 1339 of 1955, the application fails and the rule will be discharged with 
costs. As regards C. R. A. No. 1871 of 1955, the application fails and the rule 
will also be discharged with costs. 


Vyas J. I agree with my learned Brother’s construction of s. 31(/) of the 
Court-fees Act. 

The learned Government Pleader contends that in regular suits refund of half 
the amount of Court-fee is claimable, if the suits are settled by agreement of 
parties before issues have been settled, except where it does not become neces- 
sary to settle the issues on account of their being no substantial dispute between 
the parties, in which case refund is claimable if.a suit, though it be a regular suit, 
is settled by agreement of parties before any evidence has been recorded. In 
small cause suits, says the learned Government Pleader, refund of half the amount 
of Court-fee is claimable if the suits are settled by agreement of parties before 
any evidence has been recorded. On the other hand, the learned advorates for 
the opponents contend that in all suits a refund of half the amount of Court-fee 
is claimable, if the suits are settled by agreement of parties either before the 
issues have been settled or after the issues have been settled but before any 
evidence has been recorded. 


There is an essential distinction between regular suits and amall cause suits. 
In regular suits issues are required to be settled under O. XIV of the Civil Pro- 
cedure Code before evidence on merits is recorded under O. XVIIL In small 
canse suits no issues are required to be settled. There is, therefore, no doubt 
that the words ‘‘before issues have been settled or any evidence recorded’’ can- 
not govern claims to refund of Court-fee in both the categories of suits and it 
is well-known that the intention of the Legislature is to be gathered from the 
words used by the Legislature. The fact that the Legislature used the phrases 
“before issues have been settled’’ and ‘‘before any evidence has been recorded’’, 
both of which cannot apply to both the categories of suits—regular suits and 
small cause suits—would show that the Legislature intended the one phrase to 
refer to one category of suits and the other phrase to the other category of suits. 
The words ‘‘before issues have been settled’? must have been intended to govern 
claims to refund in regular suits and the words ‘‘before any evidence has been 
recorded’’ must have been intended to refer to small cause suits, It might some- 
times happen, as the learned Government Pleader has contended before us, that 
even in a regular suit, there being no.substantial dispute between the parties 
except as to the amount due for which the matter might be sent down to the 
Commissioner, it may not be necessary to settle the issues. Upon such a position 
arising, the words which would govern a claim to a refund of Court-fee in such 
a suit, though it be a regular suit, would be the words ‘‘before any evidence has 
been recorded’’. But except for such a limited contingency, the words which 
would govern cases of refund of Court-fee in regular suits are the words ‘‘beforo 
issues have been settled.’’ 


If we were to accept the construction which the learned advocates for the 
opponents are contending for, viz. that in all suits a refund of half the amount 
of Court-fee would be alaimable if the suits are settled by agreement arrived 
at even after the issues have been settled but before any evidence has been re- 
corded, the words ‘‘before issues have been settled” would be redundant in their 
application to regular spits and they would bé out of place in their application 
to small cause suits. ey would be redundant quae the regular suits, as the 
stage of settlement of issues has already passed when the stage of recording evi- 
dence arrives. Issues are always settled before evidence on merits is recorded. 
Therefore, if the Legislature intended that a plaintiff could claim refund of half 
the amount of Court-fee if the suit was settled by agreement reached before the 
evidence was recorded, there could,be no point in saying at the same time that 
the refund could be claimed if the suit was settled by agreement before the settle- 
ment of the issues. The stage of recording evidence on merits being a.later stage 
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than the stage of settling issues, if the stage of recording evidence was intended 
to be a terminus with reference to which the claim to refund was to be decided 
In regular suits, it would be purposeless to refer to the earlier stage—the stage 
of settlement of issues—in the same context. 

Besides, the Legislature would not use words which would create two mutually 
incongruous positions in the same breath. The settlement of a suit before the 
issues are settled and the settlement of a suit before the evidence is recorded 
but after the issues are settled are two totally different positions. The con- 
struction which the learned advocates for the opponents are contending for puts 
theses two differant positions on a par on the point of refund of Court-fee. I 
do not think that such a construction of its intention was envisaged by the 
Legislature. 

The words ‘‘before issues have been settled’’ are out of place quae the small 
cause suits, since the law does not require settlement of issues in small cause 
suits. Clearly, therefore, these words could not have been intended by the Legis- 
lature to govern a claim to refund of Court-fee in small cause suits. So far as 
the small cause suits are concerned, the words of s. 31(1) which would govern 
claims to refund are the words ‘‘before any evidence has been recorded’’. 

There is no doubt that in the context the word ‘‘evidence’’ in the phrase 
“any evidence recorded’’ means evidence on merits which is required to be re- 
corded under O. XVIII. The evidence which the Court may record under O. XIV ‘ 
r. 4, is the evidence helpful for settling the issues. Such evidence would be re- 
corded before the settlement of issues and the stage of recording such evidence 
would be included in the stage which is reached when the settlement of issues 
takes place. That stage could not, therefore, have been thought of again by the 
Legislature when the Legislature used the words ‘‘any evidence recorded’? after 
using the words ‘‘before issues have been settled’’. The stages envisaged by the 
Legislature when it used the words ‘“‘before issues have been settled’’ and the 
words “‘any evidence recorded’’ in s. 31(1) are two distinct stages, as distin- 
guished from overlapping stages, and that being so, the Legislature while refer- 
ring in 8. 81(1) to the stage of recording evidence could not have intended to 
refer to a stage, part of which would precede the settlement of issues and part of 
| which would follow the settlement of issues. In my view, the stage which the 
Legislature envisaged when it used the words ‘‘any evidence recorded’’ was 
the stage which is reached after the issues are settled, in other words, the stage 
of recording evidence under O. XVIII of the Civil Procedure Code. 

The construction which we are putting upon s. 81(1) viz. that the words ‘‘be- 
fore issues have been settled” would govern claims to refund of Court-fee in 
regular suits, except when even in a regular suit it does not become necessary 
to settle the issues on account of there being no substantial dispute between 
the parties, and that the words ‘‘any evidence recorded’’ would govern cases 
of refund in small cause suits was also put upon this section by three learned 
Judges of this Court: Amratlal Dalpatram v. Jasvantlal Nathubhat,! was decid- 
ed by Mr. Justice Bavdekar, The State of Bombay v. Ratanchand Bhikamdas 
Bantia? was decided by Mr. Justice Shah and The State of Bombay v. Ramkeran 
Bachubhat,S was decided by Mr. Justice Gajendragadkar. Mr. Justice Bavde- 
Kar, Mr. Justice Shah and Mr. Justice Gajendragadkar construed s. 31(1) 
in the same way in which we have done. We have not been referred 
to any Judgment of a Division Bench of this Court or any judgment of a 
single Judge or a Division Bench of any other High Court which has taken 
the view which the learned advocates for the opponents are contending for. 
We are told by the learned advocates M/s. Mehta and Patel that the words, 
similar to the words used in s. 81(1). were used in Notification No. P. 1801 pub- 
lished in the Bombay Government Gazette Part IV-C dated September 8, 1955, 


1 (1056) Orvil Revision Application No. 14, 1956 (Unrep.). r 
309 of 1955, decided by Bavdekar J., on 3 (1956) Civil Revision Application No. 
February 9, 1956 (Unrep.). 185% of 1055, decided by Gajendragadkar J., 

2 (1956) Civil Revision Application No. on September 11, 1956 (Unrep.). 

1859 of 1955, decided by¥Shah J., on August 
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at page 1868 and Notification No. 1123/7 dated March 26, 1954, published in 
the Bombay Government Gazette Part IV-A dated April 1, 1954, at page 104, 
issued by the State of Bombay under s. 31(2), and are algo used in a. 11(1) 
of the Bombay City Civil Court Act. Merely the use of similar language 
somewhere else, unless the said language is construed by a Court, would not 
help the opponents on a question of construction. Neither s. 11(1) of the 
Bombay City Civil Court Act nor any of the Notifications referred to above 
has so far beep construed by any Court and we are told that the practice in 
the City Civil Court, Greater Bombay, is in consonance with the construction 
placed by us upon s. 31(1) of the Court-fees Act. So reference to the Notif- 
cations cited above and to s. 11 (1) of the Bombay City Civil Court Act would 
not help the opponents. 
In the result, I agree with the order proposed by my learned Brother. 


Orders set aside: rules made absolute. 


[RAJKOT BENCH] 


Before Mr. Justice M. C. Shah. 


POPAT KALA LUVAR v. BACHU RUGNATH LUVAR.* 


Civil Procedure Code (Act V of 1908), Sec. 11, Expln. IV—Res fudicata—Claim to owner- 
ship of property by plaintiff based in first suit on initial title to property—sSuch claim 
based on adverse possession of such property in subsequent suit by plaintiff against 
same parties—Whether second suit barred by res judicata. 

The plaintiff filed a suit for a declaration that the sale of certain property made 
by defendant No. 1 in favour of defendant No. 2, who were his near relations, was 
vold and did not affect his rights, alleging that he was in possession of the property 
since about fifty to sixty years. The sult ended in a decree whereby the sale was 
upheld to the extent of defendant No. 1’s share in the property, it bemg held that 
the property was of the joint ownership of the plaintiff, defendant No. 1 and another. 
The plaintiff then filed another sult against the defendants for a declaration that the 
sale of the property was void, alleging that he had acquired ownership of the pro- 
perty by adverse possession. The plaintiffs claim was resisted on the ground inter 
alia that it was barred as res judicata. It was conceded that the parties to both the suits 
were the same and that the claim to the ownership of the property was directly and 
substantially in issue in the two suits:— 

Held, that the claim made in the first suit that the plaintiff was the owner of the 
property in dispute by initial title and the claim made in the subsequent suit that 
he had become owner thereof by adverse possession were not so dissimilar that 
their union could lead to confusion, 

that the two pleas were not inconsistent and the clatm made in the second suit 
ought to have been made a ground of attack in the former suit, and : 

that as this was not done, the second suit was barred by the doctrine of res judicata 
by virtue of s. 11, Explanation IV, Civil Procedure Code, 1908. 

Guddappa v. Tirkappa, applied. 

Ningava v. Madlvalava? and Gurusangappa Basappa v. Baslingappa Basappa, 
distinguished. . P 

Rajaram Maniram v. Jagannath, Muhammad Rowther v. Abdul Rahman Rowther’ 
and Maung Ba Thaw y. Ma Hnit’ referred to. 


* Decided, March 7, 1987. Seoond 2 (1980) 83 Bom. L. R. 204, s.c. [1981] 
Appeal No. 20 of 1956. against the order A.I. R. Bom. 187. 
passed by H. A. Yajnik, Assistant Judge, 8 (1989) 42 Bom L. R. 470, s. c. [1940] 
Madhya Saurashtra, Rajkot, in Civil Appeal A. I. R. Bom. 811. 


No. 18 of 1955, confirming the order 4 (10468) 51 Bom. L. R. 284, 8. c. [1949] 
by J. K. Batavia, Joint Civil Judge at Morvi, A. IL. R. Bom. 274. 
in Civil Suit No. 118 of 1954. ° 5 [1923] A. IL. R. Mad. 257. 


1 (1900) LL.R. 25 Bom. 180, s.c. 2 Bom. 6 [1928] A. I. R. Rang. 122. 
L. R. 872. 5 
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Onz Popat Kala (plaintiff) in 1951 filed a Civil Suit No. 176 of 1951 for a 
declaration that the sale of the ‘Bheni’ in suit by Bachu Rugmath (defendant 
No. 1) to Ghanchi Kasu (defendant No. 2) was void on the ground that the suit 
‘Bheni’ was exclusively owned by his father Kala Mavji. He also averred that 


* he was in possession of the ‘Bheni’ for about 50 to 60 years but did not base 


his title on the expressed plea of adverse possession in the alternative. 

The trial Court decreed the suit on the ground of mere possession, but, in 
appeal, the Assistant Judge modified the decree holding that as the suit ‘Bheni’ 
was jomtly owned by the plaintiff, defendant No. 1 and one Dahya Hira, the 
sale was valid only to the extent of the share of defendant No. 1. The plaintiff 
filed a second appeal to the then Saurashtra High Court which confirmed the 
decree observing that the plaintiff must fail as he had not pleaded ownership 
by adverse posession and ouster. 

The plaintiff filed the present suit in 1964 for the same relief by adding the 
plea of adverse possession and adding Dahya Hira also as a party. The trial 
Court as well as the Assistant Judge in appeal dismissed the suit on the 
ground of the bar of res judicata. The Assistant Judge observed in his judg- 
ment as follows :— 

“In fact the appellant did not take the plea of the adverse possession in that sult, but 
oniy claimed absolute ownership, which be failed to prove. The appellant ought to have 
taken the plea of adverse possession in the former suit in the alternative and, therefore, 
he is not entitled to raise the plea now by a fresh sutt, under the law. The appellent ought 
to have taken all the grounds of attack available to him in the former suit.” 


The plaintiff appealed. 
H. P. Mankad, for the appellant. 
M. U. Shak, for respondents Nos. 2 and 8. ' 


M, C. SHAH J. This second appeal is brought from an order of the 
Asistant Judge, Morvi, confirming on appeal the order of the Civil Judge, 
Junior Division, Morvi, in suit No. 113 of 1954 holding that the suit was barred 
as res judicata by reason of the decision in a previous suit No. 176 of 1951. 
The said suit No. 176/61 was instituted by the present plaintiff-appellant 
Popat Kala for a declaration that the sale of the ‘Bheni’ in suit made by Bachu 
Rugnath, defendent No. 1 of that suit m favour of Ghanchi Kasu Hasan, 
defendant No, 2 of that suit, was void and did not affect his rights and for an 
appropriate injunction ining the defendants from interfering with his 
possession alleging that the ‘Bheni’ was owned exclusively by his father Kala 
Mavji and that the vendor-defendant No. 1 had no interest therein. He 
(plaintiff) also averred that he was in possession of the ‘Bheni’ since about 
50 to 60 years. The plaintiff and defendants Nos. 1 and 2 are near relations. 
One Mavji had three sons, Kala, Hira and Amba and the plaintiff is Kala’s 
son. Hira has a son Daya who is the present defendant No. 8. Amba had a son 
Rugnath and his son is Bachu defendant No. 1. In the first suit Dahya was not 
joined as a party-defendant. In that suit the trial Court held that the 


. plaintiff Popat’s exclusive title to the ‘Bheni’ had not been proved but that 


he was in possession of the said property since about 50 to 60 years, that at 
the same time defendant No. 1 Bachu also had no exclusive title to the pro- 
perty and had therefore no right to sell it and that the sale did not confer any 
interest on the vendee. The trial Court decreed that suit on the ground that 
the plaintiff was in possession of the property in dispute. Defendant No. 1 
Bachu went in appeal and the Assistant Judge, who’ heard the appeal, held 
that the ‘Bheni’ was not the exclusive property of either the plaintiff or 
defendant No. 1 but that it was jointly owned by them and Dahya Hira and 
that the sale was therefore valid to the extent of defendant No. 1’s share in 
the said property and was void and ineffectual as regards the rights of the 
plaintiff and Dahya Hira in the property and in this view the learned Assistant 
Judge modifed the trial Court’s decree. The learned Judge also observed 
in the course of his Judgment that it was not the plaintiff’s case that he had 
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become the exclusive owner by adverse possession. The plaintiff filed a 
second appeal, but to that appeal-defendant No. 2 Kasu Hasan was not joined 
as a party-respondent. The Saurashtra High Court accepted the findings of 
the learned Assistant Judge and dismissed the appeal, but in the course of 
the Judgment, it was observed that the plaintiff had not pleaded any case of 
ownership by adverse possession. Incidentally that second appeal was decided 
by me. Probably taking his cue from the observations in the said judgments, 
the plaintiff brought a second suit (out of which the present appeal arises) 
being suit No. 118 of 1954 against Bachu, Kasu Hasan and Dahya Hira for 
the same relief, viz, for a declaration that the sale of the ‘Bheni’ made by 
defendant No. 1 Bachu in favour of defendant No. 2 Kasu was void and not 
binding on him and for an injunction restraining the defendants from dis- 
turbing his possession of the ‘Bheni’. The cause of action is stated to have 
arisen on May 7, 1951, viz. the date of the sale deed above referred to, and 
this was also the cause of action for the first suit. The claim was resisted on 
the ground inter alia, that it was barred as res judicata and this plea of the 
defendants has been accepted by both the lower Courts. 

Now, in the lower Courts it was no doubt contended on behalf of the plaintiff 
that the parties to the two suits are not the same inasmuch as Dahya Hira 
was not a party to the suit, but that plea is not taken before me and it is con- 
ceded that the two suits should be taken as being between the same parties. 
But apart from it, Dahya is only joined as a formal party in the present suit 
and no relief is claimed against him, and that would also suggest that the 
parties of both the suits are the same. On the question of the bar of res 
judicata, it ig now an admitted position that the claim to the ownership of 
the ‘Bheni’ land was directly and substantially in issue in the former suit and 
it is algo directly and substantially in issue in the present suit. Under s. 11, 
Explanation IV, any matter which might and ought to have been made a ground 
of defence or attack in such former suit shall be deemed to have been a matter 
directly and substantially in issue in such suit, and the question is whether 
the ground of attack viz., the title to the ‘Bheni’ on the footing that the 
plaintiff has been in possession thereof since 60 or 60 years and has thereby 
acquired ownership thereof by adverse possession might or ought to have been 
made a ground in the former snit or not. If it might or ought to have been 
made a ground of attack in the former suit, then it must be deemed to have been 
a matter directly and substantially in Issue in such (former) suit, and even 
if it was not so made, it would operate as constructive res judicata. 

Mr. Mankad for the appellant has urged that if this ground had been taken 
in the first suit, the two pleas would have been inconsistent inasmuch as he 
could not have urged that he was the owner of the property by initial title 
and in the same breath to have said that he had acquired title by adverse pos- 
session, and, therefore, the matter could not be said to have been directly and 
substantially in issue in the former suit. In support of his contention, 
Mr. Mankad has relied upon Ningava v. Madtvalava.! That was a case in 
which the plaintiff had originally sued her sister for possession of a certain 
property on the ground that she was the exclusive owner thereof having pur- 
chased it from one S. That suit was dismissed and she brought a second guit 
on the ground that her mother was the owner of jhe property and that both 
she and B were the heirs and on that footing she was entitled to one-half share 
in the property. It wag held that in the former suit A had sued B tr 
her as a trespasser and in the latter suit she claimed to be a co-sharer and these 
pleas could not have been joined together being mutually destructive of each 
other. But the facts of that case were different from those of the present 
case, because here the plaintiff claims title to the ‘Bheni’ as owner and the 
question whether he has the ownership on the footing of an initial title or on 
the footing of a title acquired by adverse possession is a mere ground in sup- 
port of the claim of ownership. Moreover, in Ningava’s case the suit was for 


1 (1980) 83 Bom. L. R. 204, 8. c. [1981] A. L R. Bom. 187. 
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one-half share of the property and not of the entire property. In my opinion it 
would not be an inconsistent plea to make that the plaintiff is the owner by 
an initial title or im the alternative that the plaintiff is an owner having ac- 
quired title by adverse an. In both the cases what is claimed is the 
title. The decision in Lemont Basappa v. Baslngappa Basappa,' also 
relied upon by Mr. Mankad, is equally distinguishable. There the first suit 
was brought as an owner and was limited to certain reliefs and the second 
suit was brought as a mortgagee of the same property to enforce the mortgage. 
Therefore the title in both cases were different and the second suit was there- 
fore rightly held not barred as res judicata. 

Mr. Shah for the respondents has cited Guddappa v. Tirkappo* in ama 
of his contention that the present suit is barred as res judicata. The facts of 
that case were that the plaintiffs had in the first suit claimed to recover certain 
land, alleging that they were the surviving members of the joint family, to 
which the deceased husband of the defendant belonged, and they claimed as 
the co-parceners of Ningappa, the defendant’s husband. That suit was dis- 
missed and the plaintiffs then filed a second suit to recover the same property 
alleging that on the desth of Ningappa they became entitled to the land as 
reversioners. It was held that the second suit was barred by the provisions 
of s. 18 of the Civil Procedure Code of 1882 corresponding to s..11 of the pre- 
sent Code. The learned Chief Justice Sir Lawrence Jenkins reviewed the 
previous decisions and held that the plea taken in the second case was not in- 
consistent with the one taken in the first case, that it would have created no 
confusion and that the plaintiffs could have claimed the relief on the alter- 
native ground that they were the reversioners of the deceased Ningappa. In 
another Bombay case Rajaram Mamram v. Jagannath, the facts were that A 
brought a suit for a declaration that he owned certain property which was not 
liable to attachment and sale in execution of a decree against one B by others. 
B contended that the sale in favour of A was a bogus sale intended to defraud 
his creditors but this contention was rejected and a decree was passed 
in favour of A. Subsequently B brought a suit against A under s. 15D of the 
Dekkhan Agriculturists’ Relief Act ieee that the transaction in favour of 
A amounted to a mortgage. It was held that the suit was barred as res judi- 
cata, the view taken being that the decree In the previous suit was inconsistent 
with the defence which ought to have been raised, that the defence must be 
deemed to have been raised and finally decided and that the second suit must 
be held as barred by res judicata. 

The decision in Guddappa v. Tirkappa, was followed by the Madras High 
Court in Muhammad Routher v. Abdul Rahman Rowther,* the facts of which 
case were somewhat similar to those of the present case. The first suit was 
for possession. as.owner on the strength of the plaintiff’s title by purchase, and 
the second suit was also for possession of the same property on the strength of 
the plaintiff’s title as owner by inheritance. In both the suits the plamtif 
was litigating under the same title, namely, his ownership. It was held that 
he should have combined the two claims in the first suit and that the joining 
together of the two claims, the one under the purchase and the other as heir, 
would have led to no confusion or embarrassment. The decision in Guddappa 
v. Tirkappa was also followed in eg Ba Thaw v. Ma Hnit.© There the 
two suits were instituted *n the same Court and the parties and the subject 
matter of both the suits were the same. In the first suit the plaintiff claimed 
title to the property as having been given to him by his deceased father. In 
the second suit he sued as the ‘orasa’ son of his deceased father and his mother 
claiming a half share in the same property. Applying the test laid down in 

’s case, viz., are the matters so dissimilar that their union might 
lead to confusion, it was held that the plaintiff ought to have made the claim, 

1 (1089) 42 Bom. L. R. 470, s. co. [1940] 8 A Nek hi R. 284, s. c. [1940] 
A. I. R. Bom. 811. AL R. Bom. 274. 

2 (1900) I. L. R. 25 Bom. 189, s.c. 2 Bom. 4 923] A. I. R. Mad. 257. 

L. R- 872. 5 [19028] A. I. R. Rang. 122. 
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which he made in the subsequent suit, as a ground of attack in the former suit 
and for this reason the subsequent suit must be held to be res judicata. It 
was pointed out that where the plaintiff claimed title to certain property, then 
in proving his title to that property he ought to have put forward all means 
of attack in hig armoury. Applymg the same test here, the claim that the 
plaintiff was the owner of the ‘Bheni’ in dispute by initial title and the claim 
that he had become owner thereof by adverse possession are not so dissimilar 
that their union might lead to confusion, The two pleas were not inconsistent 
and the claim now made might and ought to have been made a ground of 
attack in the former suit, and this not having been done, the present suit must 
be held as barred by the doctrine of res judicata by virtue of s. 11, Explana- 
tion IV, Crvil Procedure Code. 
The appeal fails and is dismissed with costs. 
Appeal dismissed. 


[NAGPUR BENCH} 


Before Mr. Justice Bavdekar and Mr. Justice Kotval. 


PANDURANG RAMA v. DIVISIONAL MECHANICAL ENGINEER, 
CENTRAL RAILWAY, NAGPUR.* 

Constitution of India, arts. $20(3), 313, 372-Government of India Act, 1935 [25 and 26 
, Geo. V. Ch. 42], Sec. 266(3)—Whether art. 320(3) (c) restricted only to persons recruit- 
ed to services after consultation with Public Service Commission—Article 320(38) 
whether mandatory—Whether law in force to be regarded as continued under 
arts. 318 or 372(8) tf it conflicts with Constitution. 


Article 320(3)(c) of the Constitution of India applies to every person who is serv- 
ing under the Government of India or the State Government of a State in a civil 
capacity. It is not restricted to only those persons for selecting whom for recruit- 
ment to services under the Government of India or the Government of a State the 
Public Service Commission has to be consulted. 

Article 320(3) of the Constitution of India is mandatory and not directory. 

Biswanath Khemka v. Emperor, explained. 

Shiva Nandan v. State of West Benga? and Munna Lal v. H. R. Scott” referred 
to. ' 

A law in force, whether it is regarded as a law continued under art. 318 of the 
Constitution of India or a law continued under art. 372(3) of the Constitution of India, 
will have to be proved in the first instance to be not in conftict with the Constitution. 
It is only then and then alone that it can continue to remain in force. 

Regulation 5(1)t made by the Governor-General under s. 266(3) of the Govern- 
ment of India Act, 1985, and art. 320(3)(c) of the Constitution, which requires! con- 
sultation with the Public Service Commission in regard to disciplinary matters with 
regard to services or posts under the Central Government, are in conflict. The Regu- 
lation therefore does not remain in force after the coming into force of the Consti- 
tution. 


*Dectded, February 14, 1957. Miscellaneous 
Petition No 192 of 1955. 
+ Regulation 5 (1) was in the Tollowing 


terms :— 
“Tt shall not be necessary to consult the 
Commission before an order fh passed in any 


ti) Withholding of increments or promo- 
tion, inoluding stoppage at an efficlency bar; 

(iii) Reduction to a lower post or tiee- 
' soale, or to a lower stage in a time-scale; 
(iv) Recovery from pay of the whole or 


et by ees oe 
parte oe or breach of orders; 
oh read et raat 


T a order by the Predani on an appeal, 
ppeal against an order of us. 


Map 
— 
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Mahadev Prasad v. S. N. Chatterjee’ dissented from. 
Banarsi Das v. State of U.P.’ Jagannath Prasad v. State of U.P." Waman v. State 
- Vishweshwar v. State Transport Authority, M.P" and Sagar Mal v. The State, refer- 
red to. 


The facts appear in the judgment. 


D. L. Jayawans, P. K. Tare and M. W. Puranik, for the petitioner. 
K. V. Tambey, for the opposite party. 


BAVDEKAR J. This is an application under art. 226 of the Constitution by a 
ee who was holding a post of a fitter and went on leave for two months. 

e rejoined at the end of the leave on May 21, 1954, and it appears that on 
May 23, 1954, he did not attend the Office on the ground that May 23, was a rest 
day for him. He did not subsequently resume his duties until May 28. On 
that date he produced a certificate from a railway doctor that he was fit to re- 
sume his duties, the certificate having been actually given by the doctor on May 
27. A notice was then served upon him to show cause why because of certam 
conduct alleged to be misconduct, action should not be taken against him, the 
action mentioned being permanent reversion to the post of Basic Fitter in the 
grade of Rs. 35-60 per month. The notice also called upon him to show cause 
why any leaser penalty should not be inflicted. The eta a gave his explana- 
tion and it appears that subsequently respondent No. 1, who is the Divisional 
Mechanical’ Engineer, passed an order permanently reverting him to the post of 
Basic Fitter in the grade of Rs. 35-60 per month. The petitioner appealed to 
the -Divisional Transportation Superintendent, who passed an order, in the first 
instance, on October 28, 1955, asking the petitioner to resume his original post 
with effect from November 1, 1955, and ultimately he confirmed this order on 
September 29, 1956. In the result, therefore, the petitioner was punished by 
being reduced to the post on a lower grade for the period from October 1, 
1954, to October 31, 1955. 

The petitioner has come to this Court under art. 226 of the Constitution, and it 
is urged on his bebalf, in the first instance, that the notice which called upon him 
to show cause why he should not be reduced to a lower post or a lesser penalty 
should not be imposed upon him was vitiated because it was vague. Now, there 
is no substance in this contention because the only alleged vagueness consists in 
the fact that the petitioner was not told whether the order which the Foreman 
had passed calling upon him to explair his absence on May 28, 1954, was oral or 
was passed in writing. It seems to us that this is not really a complaint which 
could be utilized to characterise the notice which was given as a vague one; nor 
can it be said that the notice was vitiated because of the absence of mention in 
the notice as to whether the order which the foreman gave was oral or was in 

The second point which has bean made is that after this notice there was 
another notice served upon the petitiorer calling upon him to show cause against 
the penalty proposed. That notice was admittedly issued after the petitioner 
was found guilty of certain misconduet. The contention here, however, is that 
inasmuch as the original notice told the petitioner that he had to show cause 
why he should not be reduced permanently, the second notice was really issued 
as a routine affair, and in law therefore there was no second notice given to the 
petitioner at all to show ¢ause against the punishment proposed as the Con- 
stitution required respondent No. 1 to do. 

In our opinion, this contention has no substance ‘either. Even if the first 
notice told the petitioner that he had to show cause why he. should not be reduced 
to a lower post, that was a superfluity; but whether it was a superfluity or not, 
it does not render the second notice which specifically told the petitioner the 
action proposed to be taken against him a mere routine matter. the result, 

1 3084 A. I. R. Pat. 285. °4 [1958]%A. L R. Nag. 69. 


2 [1954] A. I. R. All. 818 SY[10s5]#4. L R. Nag. 163. 
8 Res A. L R. All. 629. 6 *[1951]"A. I. R. AIL 816. `? 
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therefore, the second notice which was given-to the petitioner was a valid notice. 
Two notices were given to the petitioner and an opportunity was given to him 
first to show cause against the misconduct, and, in the second instance, to show 
ae against the punishment which, it was proposed, would be inflicted upon 

The next point which was made no longer survives, that is, that respondent 
No. 1 had no authority to pass an order reverting the petitioner to a lower grade. 
In support of this contention, the petitioner relied upon rule 1714, schedule I, 
which is printed at page 191 of the first volume of the Indian Railway Hstablish- 
ment Code, 1951. But the respondents have filed along with their return a 
revised schedule which has got to be taken instead of the schedule which is 

rinted at page 191 of the first volume of the Indian Railway Establishment 
de. That schedule leaves no doubt whatsoever that respondent No. 1, who 
in this case is a District Officer, being ATS, had power in the case of the 
petitioner to pass an order reducing him to a lower grade or to a lower scale 
in the time-scale. It is contended on behalf of the petitioner that the peti- 
tioner is an artisan and that he is not a class IV servant.. We will assume for 
the sake of argument that that is so, but that does not make any differance to 
the revised schedule, because even so far as artisans are concerned, the Dis- 
trict Officer has got power to reduce them to a lower past or to a lower scale 
in the time-scale, unless the artisan concerned was an artisan in the grades 
of Ra. 360 or 500. The petitioner admittedly is not a person m those grades. 
There is also no force in the contention that respondent No. 1 is not a Dis- 
trict Officer, because respondent No. 2, who, it is contended, is a District 
Officer, is not actually the District Officer, and this is quite clear again from 
the revised schedule which has been produced. The DVS has been shown 
there as a junior administrative officer which is a different category from the 
But we think that there is force in the last contention which has been raised 
on behalf of the petitioner, that is, in this case before the petitioner was re- 
duced, the Public Service Commission was not consulted as it should have been 
consulted-under sub-cl. (c) of cl. (3) of art, 320 of the Constitution. That 
article reads as follows: 

“(3) The Union Public Service Cammission or the State Public Service Commission, 
as the case may be, shall be consulted— 

(a) 

(b) .. 

(c) aa ull-digsinlinary faa tian atea a penon warving” ndor ia (Government ol 
India or the State Government of a State in a ctvil capacity, Including memorials or 
petitions relating to such matters;” 

The respondents deny that it was necessary to consult in regard to the peti- 
tioner the Public Service Commission. The first point which has been made 
is that art. 320, cl. (3), sub-cl (c), has no application to every person who is 
serving under the Government of India in a civil capacity. It is said that it 
is restricted to only those persons for selecting whom for recruitment to ser- 
vices under the Government of India the Public Service Commission has to be 
consulted. That was the view which, as a matter of fact, was taken by a Divi- 
gion Bench of the Calcutta High Court in Shtug Nandan v. State of West 
Bengal.’ But another Division Bench of the same High Court pointed out in 
the case of Munna Lal w H. R. Scott® that as pointed out in the case of Sisir 
Kumar v. State of West Bengal,® (p. 457): 

“the entire background of the Constitution was to confer equality of status on all 
citizens so as to evolve g classless society and, therefore, it could not be right to construe 
an Article in the Constitution as if the Constitution itself contemplated discrimination 
between citizens of different grades of position or wealth.” 


The learned Judges of the Divisiort Bench who decided Munna Lal v. H. R. 


1 [1954] A. I. R. Cal. 60. 8 [1955] A. I. R. Cal. 188. 
2 [1955] A. L R. Cal. 451. ; ; 
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Scott consequently disapproved of the conclusion that art. 820, cl. (3), sub-cL 
(c), was not intended to apply to all civil posts under the Government of India 
or the Government of a State. But another reason which may be given as to 
why it 1s not confined to any particular class of posts is the general language 
which has been used in the sub-clause. The sub-clause says without exception 
that the Public Service Commission have got to be consulted in all disciplmary 
matters affecting a person serving under the Government of India or the 
Government of a State in a civil capacity, and there is no good reason what- 
poever why any exception should be made go as to exclude from the purview 
of the article any particular posts, whether they are class IV posts, or whether 
they are not posts with regard to the method of recruitment of which the Public 
Service Commission has got to be consulted. 

The second point which was made is that even though el. (3) of art. 320 
uses the words, ‘‘shall be consulted’’, the provision is directory and not man- 
datory. That was also the view which was taken in Shiv Nandan’s case by 
the Calcutta High Court. But in the later Division Bench case of Munna Lal 
v. H. B. Scott, the learned Judges who decided that case disagreed with all 
the reasons which had been given for holding that the article was: directory 
and not mandatory. Even so, they themselves came to the conclusion that the 
article was directory, and the reason which was given for this was the proviso 
to art. 820. That proviso is as follows: 

“Provided that the President as respects the all-India services and also as respects 
other services and posts in connection with the affairs of the Union, and the Governor 
or Rajpramukh, as the case may be, as respects other services and posts in connection 
with the affairs of a State, may make regulations specifying the matters in which either 
generally, or in any particular class of case or in any particular circumstances, it shall 
not be necessary for a Public Service Commission to be consulted.” 

The learned Judges who decided Munna Lat’s case observed (p. 458): 

“Having said so much, I must proceed to say that Art. 320(3) appears to me to be 
of a directory nature for a variety of other considerations. The first is that the Article 
itself gives the liberty to the President and the Governors to exempt themselves from its 
operation by regulations framed by themselves. A mandate which leaves it open to the 
mandated person to carry or not to carry out the mandate according to his pleasure or 
discretion cannot be a mandate, properly so called at all It may be urged against this 
view that if the main provision of Art. 320(3) had not been mandatory, there would be no 
necesatty of empowering the President and the Governors specifically to exempt them- 
selves from the operation of its provisions, if they chose to do so.” 

The argument consequently was that the provision could not be mandatory 
because there was power in the President as respects the all-India services and 
also as respects other services and posts in connection with the affairs of the 
Union, and the Governor or Rajpramukh as respects other services and posts 
in connection with the affairs of a State, to make regulations which would 
render it unnecessary to consult a Public Service Commission. But it appears 
to us that this proviso need not come in the way of our holding that art. 320 
3), is mandatory and not directory. It has got to be remembered that the 

onstitution has got to make provision for all sorts of posts and services. 
Article 320 starts, therefore, with a provision applicable to all such services 
and posts requiring consultation with the Public’Service Commission. Then, in 
order that it should not create any difficulties, it empowers the President or 
the Governor to make regulations which would make it unnecessary that the 
Public Service Commission should be consulted. The powers with regard to 
the making of the regulations have been conferred, In one case, upon the 
President, and im the other case, upon the Governor or the Rajpramukh of a 
State. It is obvious that the Constitution ected that these authorities 
would exercise the powers which have been erred upon them, after bear- 
ing in mind the fact that the Constitution,¢in order to give protection to public 
servants, has made it necessary in each case falling within the purview of 
art, 820, cl. (3), to consult the Public Service Commision. They may, of 
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course, in any particular case, or class of cases, say that it shall not be necessary 
to consult the Public Service Commission. But, obviously, the framers of the 
Constitution expected that these powers would be exercised after due care 
and deliberation. The President or Governor could, for example, say that a 
particular post or a class of posts was such that it was not a suitable one for sub- 
mitting to the consultation of the Public Service Commission. One could 
conceive of such cases. There may be other classes of cases in which they may 
say that it was not necessary to consult the Public Service Commission. But it 
is obvious that even so, the Constitution contemplated a very large majority of 
cases in which the proviso would not have any application because no regula- 
tions would be made. The question which is before us is: what is it that the 
Constitution contemplated in regard to these posts? Taking up for example 
the question of disciplinary action, such action would not always be taken by 
the Governor or the President. One or more appeals may be provided but the 
last appeal may not lie to the Governor or the President; e.g. the posts of the 
ministerial servants of the Courts. The argument that the power to make 
regulations is entrusted to the Governor or the President does not, with respect, 
seem to us to be a strong one, and it seems to us that looking to the object of the 
whole article which was to provide protection to public servants in the case of 
a parliamentary democracy, the framers of the Constitution intended that the 
consultatian with the Public Service Commission which was obligatory was to 
be regarded as a mandatory provision and not a directory one. 

It is necessary now to go to one case which has been relied upon on behalf of 
the respondents. That is a case of the Federal Court, namely, Btswanath 
Khema v. Emperor.’ The Federal Court was concerned in that case with con- 
struing s. 256 of the Government of India Act, 1935, which read as follows: 

“No recommendation shall be made for the grant of magisterial powers or of en- 

hanced magisterial powers to, or the withdrawal of any magisterial powers from, any 
person save after consiltation with the district magistrate of the district in which he is 
working, or with the Chief Pesidency magistrate, as the case may be.” 
Now, their Lordships of the Federal Court, bearing in mind the prineiple which 
has been established in guch cases, that is, that every provision which is couched 
in the form of ‘‘ahall’’ is not to be regarded as mandatory, followed the well- 
established rule that ‘where a statute lays a duty upon a public authority, and 
where to hold that the performance of this duty was obligatory would render 
acts done invalid and would entail general inconvenience and injustice to the 
persons who had no control over those entrusted with that duty, and, at the 
same time, would not promote the main objects of the legislation, the provision 
should be construed as a directory provision. If in that case their Lordships 
of the Federal Court had held that the appointment of the Magistrate was in- 
valid, it would necessarily have led to the result that all the proceedings which 
were held by that Magistrate were without jurisdiction and that would. render 
a large number of people who had. been tried by the Magistrate before and may 
be even acquitted liable to be tried again over what had been done once. It was 
this general inconvenience and injustice which were likely to be caused to per- 
sons who had no control over the actions-of the persons upon whom there was laid 
a duty that the Federal Court held that the provisions of s. 256 of the Govern- 
ment of India Act, 1935, were directory and not mandatory. But so far as the 
present case is concerned, wg do not think that any such general inconvenience 
is likely to be caused if we hold that the consultation with the Public Service 
Commission was mandatory and not directory. On the other hand, so to hold 
would compel the authority which takes action. to consult in each case the Public 
Service Commission unless the case fell within the proviso of art. 320. 

The learned advocate who appears on behalf of the railway says, however, 
that in this case there may be a regulation made by the President which may 
be applicable to the case of the petition and that he should be allowed time in 
order to ascertain if any such régulation which would cover the case of the 


1 [0M5] A. I. R. F. Ce 67. 
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petitioner has been passed. Wė think it fair that he should be allowed 15 days 


4 


time in order to produce such a regulation. 


The learned counsel who appears on behalf of the respondents has produced 
now before us regulations made under s. 266, sub-s. (3) of the Government of 
India Act, 1935. Regulation 5 of those regulations is as follows :— 

“o. (1) It shail not be necessary to consult the Commission before an order is 
passed in any disciplmary case other than:— ; 

(a) an original order by the President Imposing any of the following penelties:— 

(4) censure; 

(4) withholding of increments or promotion, including stoppage at an efficlency bar; 

(iti) reduction to a lower post or time-scale, or to a lower stage in a time-scale; 

(tv) recovery from pay of the whole or part of any pecuniary logs caused to Govern- 
ment by negligence or breach of orders; 

(v) removal from service; or 

(v) dismissal; 

(b) an order by the President on an appeal, not being an appeal against an order 
of suspension pending enquiry into misconduct; 

(c) an order by the President proposed to be made in response to any petition or 
memorial or of his own motion, overruling or modifying the order of a subordinate 
authority. 

5. (2) Notwithstanding anything herembefore contained in this regulation, it shall 
not be necessary for the President to consult the Commission 

(a) in any case relating to a person belonging to a Defence Service (Civillans), 

(b) in any case where the President proposes to make an order of dismissal, removal 
or reduction in rank after being satisfied that such action is necessary in the interest of the 
security of the State; and 

(c) in any case where the President proposes to make an order under rule 3 of the 
Central Civil Services (Safeguardmg of National Security) Rules, 1953, or rule 3 of the 
Railway Services (Safeguarding of National Security) Rules, 1954.” 

It is not in dispute that if this regulation is in force now, it was not necessary 
to consult the Public Service Commission with regard to the reversion of the 
petitioner. It is contended, however, on his behalf that this regulation was made 
by the Governor-General in his discretion in exercise of the powers conferred 
upon him by subs. (3) of s. 266 of the Government of India Act. It is true 
that under art. 318 of the Constitution until other provision was made all laws 
in force immediately before the commencement of the Constitution and appli- 
cable to any service or any post which continued to exist after the commence- 
ment of the Constitution, as an all-India service or as a post under the Union 
or a State are to continue in force. But it is pointed out that that is only in 
so far as the laws in force immediately before the commencement of the Consti- 
tution were consistent with the provisions of the Constitution. Similarly, it is 
conceded that the repeal of the Government of India Act, 1935, by the Consti- 
tution does not make any difference because under art. 372(1) the laws in force 
in the territory of India immediately before the commencement of the Constitu- 
tion were to continue in force until altered, repealed, or amended by a compe- 
tent Legislature or other competent authority, but it is pointed out that they 
continue in force only subject to the other provisions of the Constitution. That 
means that if there is any conflict between the lay which was made under the 
Government of India Act and*was in force in the territory of India immediate- 
ly before the commencement of the Constitution and the Constitution itself, 
then the law will not continue in force. It is pointed cht then that there is a 
conflict between Regulation 5(1) made under the Government of India Act and 
art. 320, cL (3), subcl (c), of the Constitution, which makes it incumbent 
upon the authority who is taking disciplinary action to consult the Public Ser- 
vice Commission before taking disciplinary action against a member of the 
service to which the petitioner belongs or to the holder of the post which the 
petitioner was holding. i 

The reply on behalf of the respondents to this contention is that the regu- 
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lations made by the Governor-General in exercise of the powers conferred under 
8. 266 of the Government of India Act do not conflict with any provisions of the 
Constitution including art. 320, el. (3)(c). It is pointed out that the Regu- 
lations are laws in force and it is contended that there is no difficulty in the way 
of the Regulations Temaining in force after the Constitution because in art. 820, 
cl. (3) itself there is a proviso which empowers the President as respects the 
all-India services and also as respects Biles services and posta in connection 
with the affairs of a State, to make regulations specifying the matters in which 
either generally or in any particular class of cases, or in any particular cir- 
cumstances, it shall not be necessary for the Publie Service Commission to be 
consulted. 

Now, in order to find out whether there is ahy conflict between Regulation 
ö(1) of the Regulations framed under s. 266, sub. (3), of the Government of 
India Act, and any provision of the Constitution, it is necessary to consider 
whether they can stand together. Now, what the Regulation says is that it shall - 
not be necessary to consult the Public Service Commission in regard, to matters 
covered by Regulation 5(1) of the Regulations. On the other hand. art. 320, 
el. (3), of the Constitution says that the Public Service Commission must be 
consulted with regard to all disciplinary matters affecting the person serving 
under the Government of India m a civil capacity. It is obvious, therefore, that 
the two cannot stand together. No doubt the Regulation says that it shall not 
be necessary to consult the Public Service Commission with regard only to cer- 
tain specified matters, but art. 820(3) of the Constitution says that the Public 
Service Commission must be consulted with regard to every disciplinary matter; 
there is an obvious conflict. 

The question which then arises is whether there is anything else in the Consti- 
tution owmg to which this conflict is avoided. The argument is that the conflict 
is avoided because there is a proviso to art, 320, cl. (3), which empowers the 
President to make regulations exempting from the purview of the Public Ser- 
vice Commission certain matters. But even though the Constitution did not 
contemplate that in every disciplinary matter Public Service Commission shall 
be consulted, the intention obviously was that it shall be consulted except in go 
far as non-consultation would be justified by a regulation made by the President 
under the proviso to art. 320(3). It is not possible therefore to avaid the con- 
flict or to say that there is no conflict merely by reference to the proviso. If a 
regulation is made by the President under the powers conferred upon him under 
art. 320, cl. (3), then there could be no question of any conflict because the 
regulation made by the President will itself Justify the Public Service Commis- 
sion not being consulted and any regulation made under the Government of 
India Act need not be resorted to. But since there is no provision by way of 
regulation made by the President under the Constitution, it is difficult te under- 
stand how a Regulation which says that in certain disciplinary matters the 
Public Service Commission cannot be consulted, is not in conflict with art. 320, 
cl. (3) of the Constitution. It is obvious that we cannot say that there is no 
conflict because the Constitution contemplated that the President may in certain 
cases make regulations exempting from the purview of the Public Service Com- 
mission certain disciplinary matters. l 

We shall now come to the cases upon which reliance ig placed on behalf of 
the respondents. Our attention has been drawn first of all to the case 
of Banarss Das v. State of UP.1 Now, it was pointed out in that 
cagó that the Regulations which had been made by the Governor under g. 266 (3) 
of the Government of India Act were included in the expression ‘‘law in force” 
used in art. 872(1) of the Constitution. The term ‘other competent autho- 
rity’? was wide enough to include the Governor or any other authority which 
had been empowered to make regulations having the force of law under the 
Government of India Act. It was then observed that the regulations which 
had therefore been made under the*Government of India Act, s. 266 (3), conti- 


1 [1954] A. I. R. AIL 818. 
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nued to remain in force till new regulations were made in 1954. Now reference 
was made to art. 320, cL (3), but no contention appears to have been raised that 
there was a conflict between the regulation which had been made and art. 320, 
el. (3)(c). Only a reference was made to an earlier case of Jagannath Prasad 
v. State of U.P.) Now, that was a case of a post in the police force, 
covered by a. 266(4) of the Government of India Act. There was a regulation 
made also under s. 266(3), excluding the dismissal of its holder from the mat- 
ters in regard to which it was necessary to consult the Public Service Commis- 
sion. What was decided in the case was that in view of the provisions 
of s. 266(4) of the Government of India Act it was unnecessary to have the 
regulation which excluded from the purview of the Public Service Commission 
the post in police force in question, but all the same it could not possibly be 
gaid that the regulation was invalid merely because it was unnecessary. That 
being so, the view which was taken was that the regulation was a law in force 
which continued in force after the coming into force of the Constitution. The 
question whether the regulation was inconsistent with art. 820, cL 8(c), of the 
Constitution does not appear to have been referred to. 

Then we come to the case of the Patna High Court in Mahadev Prasad v. 
S. N. Chatterjee.2 The question whether there was any conflict between the 
regulation made under s. 266(3) of the Government of India Act and art. 320 
(3) of the Constitution was specifically raised in that case. Reference was then 
made ta the proviso to art. 320(3). It was then held that reading together 
s. 266(3) of the Government of India Act and art. 313 of the Constitution which 
continued in force any regulation affecting any public service or post, it was 
manifest that the proviso to art. 320(3) of the Constitution applied to that case 
and it was not necessary on the part of the Deputy Superintendent to consult 
the Public Service Commission before passing an order of suspension or dis- 
miseal. The implication seams to‘have been that the regulation which was made 
under s. 266(3) of the Government of India Act continued. as a valid regulation 
under the proviso to art. 820(3) of the Constitution. Consequently it was held 
that it was justifiable not to consult the Public Service Commission. With res- 
pect, it seems to us that a law in force, whether it is regarded as a law continued 
under art. 318 or a law continued under art. 372(3) of the Constitution, will 
have to be proved in the first instance to be not in conflict with the Constitution. ' 
It is only then and then alone that it can continue to remain in force. Once it 
continues in force, the question whether it continues in force as a law made 
under the provisions of art. 320(3) of the Constitution would not arise. But 
if it did arise, with respect, it is difficult to understand how a regulation which 
was made under the Government of India Act by an entirely different authority 
could be said to be a regulation made under the proviso to art. 320(3), which 
empowers an entirely different authority to make a regulation. It is one thing 
to say that the regulation continues in force and it is an entirely different thing 
to say that the regulation continues in force under the proviso to art. 820(3) 
of the Constitution. 

Then we come to two cases of the Nagpur High Court. The first is Waman 
y. State.2 There was a similar rule with which the Nagpur High Court was 
concerned in that case. The counsel who appeared for the petitioner contended 
that the rule was not in conformity with art. 320(3) of the Constitution and it 
could not consequently have effect against this provision. It was held that the 
argument was without substance because the rule was framed under the iden- 
tical provision of the Government of India Act and it mot being contended that 
it was in conflict with any provision of the Government of India Act it was 
difficult to see how that rule was being regarded as in contravention of art. 320 
of the Constitution. 

The other Nagpur case is Vishweshwar v. State Transport Authority, M.P.* 
That case, however, proceeded upon a specific concession made at the Bar 
becanse it was observed at p. 165: . o 


1 [1954] A. I. R- All. 629. 3 [1958] A. L R. Nag. 69. 
3 [1954] A. I. R. Pat. 285. 4 [1955] A. I. R. Nag. 163. 
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‘Tt is not disputed that these Regulations are still in force by virtue of Article 372 
of the Constitution.” 
We need only consider therefore the former case and, with respect, it appears 
to us that even though we must consider the whole article and we cannot say 
that there is a conflict merely with art. 320(3), sub-cl. (c), if there is any pro- 
vision elsewhere in that clause or as a matter of fact in the whole of the Consti- 
tution which would show that there is no conflict in considering whether 
there is or there is not conflict the proviso which empowers the President 
to make regulations exempting from the purview of the Public Service 
Commission certain matters in circumstances similar to those in which s. 266 of 
the Government of India empowered the Governor-General, does not have any 
bearing upon the question of the conflict. As we have already mentioned, if 
regulations are made by the President, then there is no question of conflict. The 
only question which would have to be determined is whether the regulaton justi- 
fled the absence of any consultation with-the Public Service Commission. If on 
the other hand, there is no regulation by the President under the provision of 
art. 320, then in that case there would be conflict between the provisions of a 
regulation made under the Government of India Act and art. 320(3) of the Con- 
stitution if the former permitted the Public Service Commission not being con- 
sulted. 

The last case is the case of Sagar Mal v. The State.1 That was a case in 
which under the Government of India Act the power to make laws with respect 
to matters described as essential commodities was with the Central Legislature. 
Subsequently the Constitution came into force and under it production, supply 
and distribution of commodities were included in entry no. 27, list II, ie. they 
were made subject with respect to which the State Legislature has exclusive 
power to make laws. It was contended that the law which had been made by the 
Central Legislature under the powers conferred upon it’before the Constitution 
came into force, to make laws with respect to matters described as essential com- 
modities in s. 2 of the India (Central Government and Legislature) Act, 1946, 
was not valid after the coming into force of the Constitution. This argument 
was repelled by their Lordships and, with respect, we are in entire agreement 
with that view. There was as a matter of fact, no conflict between the Constitu- 
tion on the one hand and the law which was rendered valid after the commence- 
ment of the Constitution. The provision of the Constitution which was sup- 
posed to have been contravened was the provision which empowered the State 
Legislature exclusively to make laws on subjects in list II of the Seventh Behe- 
dule, among them the subject of making laws in regard to essential commodities. 
The law on the other hand, which had already been made by the Central Legis- 
lature, had nothing whatsoever to say as to who was to have power to make laws 
upon the subject. It was a law made under the power given to the Central Le- 
gislature by the India (Central Government and Legislature) Act, 1946, to make 
laws upon the subject of essential commodities. The obvious reply to the con- 
tention which was made was that as a matter of fact there was no conflict. That 
is not the case here. As we have already mentioned, there is a clear conflict 
between the regulation which it is said still remains in force after the coming 
into force of the Constitution. 

The learned counsel who appears on behalf of the respondents says however 
that just as the Government of India Act provifled that the Governor General 
should have power to make regulations with regard to posts under the Central 
Government excluding*them so far as disciplinary action is concerned from the 
purview of the Public Service Commission, the proviso to el. (3) of art. 320 of 
the Constitution gives the same power to the President. The difference, if any, 
is only in regard to the procedure to be followed in making the regulations and 
the authority which has to make them. He says in that case there cannot possibly 
be a conflict between the regulation which was made under the Government of 
India Act and the Constitution itself. But the reply to that is that there is a 
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difference in procedure and difference in authority in regard to the regulations 
which were to be made under the Government of India Act, s. 266(3), and which 
can be made under the Constitution, art. 320(3). Even 30, we can understand 
the argument that there is no conflict in essence but between s. 266 of the Gov- 
ernment of India Act and art. 320 in so far as they deal with the necessity of 
consulting the Public Service Commission in regard to disciplinary matters. 
But the regulation which had already been. made under the Government of 
India Act, and the article of the Constitution which required consultation with 
the Public Service Commission in regard to disciplinary matters with regard 
to services or posts under the Central Government are in conflict. In our view, 
therefore, the regulation which was framed under the Government of India Act 
did not remain in force after the coming into force of the Constitution, and 
inasmuch as it is not pointed out that subsequently any regulations have been 
made by the President under the powers conferred upon him under the proviso 
to art. 320(3) of the Constitution, it was necessary to consult the Publie Service 
Commission in regard to the petitioner. 

That being so, we quash the order of reduction of the petitioner for the period 
from October 1, 1954, to October 31, 1955. The petitioner ghall recover hig costs 
from the respondents. The security deposit to be returned to the petitioner 
after deducting such costs as may be payable by him. 


Order quashed. 


[RAJKOT BENCH] 


Before Mr. Justice M. C. Shah. 


BHANSHALI KHUSHALCHAND SHAMJI v. SHA SHAMJI JIVRAJ.* 

Transfer of Property Act (IV of 1882), Secs. 111(c), 76(a) (e)—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 12, 5(3), 2(11)— 
Mortgagee creating lease in respect of mortgaged property—Mortgugor redeeming 
mortgage—Whether tenant of mortgagee can claim benefit under Rent Act. 

The plaintiffs mortgaged with possession a shop with defendant No. 1. By a second 
possegsory mortgage the plaintiffs mortgaged the shop to defendants Nos. 2 to 4, who 
were in possesion of the shop as tenants of defendant No. 1 before the date of this 
mortgage. In a suit by the plaintiffs for redemption of the mortgages, defendants 
Nos. 2 to 4 claimed the benefit of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, and contended that they were not liable to deliver actual possession 
to the plaintiffs even after the redemption and that the plaintiffs could be awarded 
symbolical possession of the shop only:— 

Held, that under s. 111(c) of the Transfer of Property Act, 1882, when the interest 
of the mortgagee defendant No. 1 came to an end on redemption, the lease executed 
by him in favour of defendants Nos. 2 to 4 was also determined, 

that the protection sought by defendants Nos. 2 to 4 under s. 12 of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, was not available to them 
as no relationship of landlord and tenant was established between them and the 
plaintiffs, and 
that, therefore, the plaintiffs were entitled to actual possession of the shop. 

Hardeb v. Wahid Khan,’ distinguished. 


Mahabir Gope v. Harbans Narain,” Dinkar Bhagwant v. Rau Bab}? and Som Nath 
v. L. D. Desai,“ referred to. ° 


Bmawsarr Khushalchand Shamji and another (plaintiffs) mortgaged with 
possession the suit shop with Shamji Jivraj (defendant No. 1) in Samvat year 


“Decided, March 25, 1957. Civil Revision in Ctvil Suit No. 60 of 1088. 
Apploation No. 107 of ripe eta the deci- 1 [1954] A. I. R. AI. 16. 
sion of K. H. Desai, Additional District Judge 2 J1952] A. I. R. 8. C. 208. 
at Kutch, in Civil Appeal No. 78 of 1934, 8 test 59 Bom. L. R. 101. 
confirming the decree passed by V. H. Dhola- 4 [1951] A. L R. Pun. 404. 
kia, Subordinate Judge, Bhachau (Kutch), 
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2001 after redeeming the previous original mortgage of the Samvat year 1889. 
By a second possessory mortgage the plaintiffs in the Samvat year 2008 mort- 
gaged the suit shop with defendants Nos. 2, 8 and 4 who were already in posses- 
gion of the same as tenants of defendant No. 1, since 1994, that is, during 
the continuance of the original mortgage. = 

The plaintiffs filed a suit for redemption of both the aforesaid mortgages. 
Defendants Nos. 2, 3 and 4 mainly contended that as they were tenants prior to 
the dates of both the mortgages to the knowledge of the plaintiffs, they were 
protected by the Bombay Rent Act and that the plaintiffs were on redemp- 
tion entitled only to the symbolical possession of the property and not the actual 
delivery thereof. 

The trial Court awarded only symbolical possession, and on appeal the Assis- 
tant Judge confirmed the said finding. 


The plaintiffs applied in revision to the High Court, Bombay, at Rajkot. 
The application was heard. 


M. U. Shad, for the applicants. 
N. M. Jadeja, for the opponents. 


M. C. Sman J. This revision application under para. 35 of the Kutch Pro- 
vince (Courts) Order, 1948, arises out of a suit for partition. The only 
question falling for consideration is whether the applicants-plaintiffs are en- 
titled to recover actual possession of the Vakhar (shop) in suit. This pro- 
perty and another shop had been origmally mortgaged with possession by the 
plaintiffs’ uncle Laxmichand Jutha with defendant No. 1, Shamji Jivraj, on 
Jeth Vad 30 of Samvat year 1989 for 5000 Koris and, on taking accounts of 
the mortgage, -7700 Koris were found due to the mortgagee towards which the 
plaintiffs paid 7000 Koris and for the balance of 700 Karis and for a cash 
consideration of 800 Koris, in all 1000 Koris, the plaintiffs mortgaged with 
possession the suit shop with the said defendant No. 1 by a deed of mortgage 
dated Vaishak Sud 4 of Samvat year 2001, and this is referred to in this suit as 
the first mortgage. By a second possessory mortgage the plaintiffs mortgaged 
the shop to defendants Nos. 2, 3 and 4 for Rs. 1,000 by a deed of mortgage dated 
Chaitra Sud 18 of Samvat year 2008, corresponding to April 8, 1952 (exh. 
20). However, the said defendants Nos. 2, 8 and 4 were in possession of the 
suit shop from Samvat year 1994, that is to say, from prior to the date of the 
first mortgage, and the deed of mortgage, exh. 20, recites the fact of their pogses- 
sion as tenants. The document also says that the defendants were at liberty 
to redeem the first mortgage on payment of the sum due to the first mortgagee 
Shamji Jivraj (defendant No. 1) and that the mortgagors will redeem the 
second mortgage on payment of the sum due to defendants Nos. 2, 3 and 4 to- 
gether with whatever sum the sgaid defendants might have paid for redemption 
of the first mortgage. The plaintiffs served the defendants with a notice for 
redemption and thereafter brought the present suit for redeeming both the 
mortgages. 


By their written statements the defendants agreed that the property may be 
redeemed on payment of whatever sum was found due on the two mortgages, 
and in addition defendant No. 1 claimed Rs. 296-15-0 for the cost of repairs 
ete., incurred by him on the property. Defend&nts Nos. 2, 3 and 4 contended 
that since they were jenants of the property from before the date of the two 
mortgages, they were entitled to the benefit of the Bombay Rent Act and were 
not liable to deliver actual possession to the plaintiffs even after the redemp- 
tion and that the plaintiffs may be awarded symbolica] possession of the pro- 
perty only. 

The learned trial Judge decreed redemption of both the mortgages and also 
awarded Rs. 296-15-0 to defendant No. 1 for the cost of repairs. He held that as 
defendants Nos. 2, 3 and 4 were in possession as tenants of the shop in question, 
they were entitled to continue in possession thereof, and the learned Judge, there- 
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fore, awarded symbolical possession to the plaintiffs. On appeal, the learned Ad- 
ditional District Judge concurred with this finding of the Subordinate Judge, and 
held that cls. (d) and (e) of s. 111 of the Transfer of Property Act, on which re- 
liance was placed by the plaintiffs, had no application to the proved facts of the 
case. A new contention was urged in the appeal, vis. that the Bombay Rent Act 
was not duly applied to Bhachau where the property is situate and, therefore, de- 
fendants Nos. 2, 3 and 4 could not claim the benefit of the said Act. The learned 
Judge rejected this contention holding that the Bombay Rent Act did apply to 
the present case, and in the above view he dismissed the appeal with costs. 

It is not disputed for the plaintiffs and indeed it could not be disputed that 
defendants Nos. 2, 3 and 4 were in possession of the suit shop from before the 
date of their mortgage, and this fact is even recited in the document exh. 20. . 
Their case, as set out in the written statement, is that they were in possession of 
the shop since Samvat year 1994 and defendant No. 3 Lakhamshi Devshi has 
deposed to that effect and this has not been demurred to by the plaintiffs. But 
whether the said defendants were tenants of the property from Samvat year 
1994, that is to say, from before the date of the first mortgage in suit, or whether 
the shop was leased to them by defendant No. 1 subsequent to the date of his 
mortgage, the fact does remain that they were in possession of the property as 
tenants from before the date of the second mortgage (exh. 20). But Mr. Shah 
for the applicants has urged that under s. 76(a) of the Transfer of Property Act 
& mortgagee In possession must manage the property as a person of ordinary 
prudence would manage it if it were his own, and that the property in question 
being a shop it was not neceasary for the mortgages, defendant No. 1, to let it 
out to a tenant and the said mortgagee could well have used it for himself. The 
short answer to this contention is that the plaintiffs were aware of the lease of 
the shop by the mortgagee defendant No. 1 to defendants Nos. 2, 3 and 4, and 
they had accepted that position and had never demurred to it. In pomt of 
fact, in the second document (exh. 20) they have themselves acknowledged the 
fact that the shop was already in the possession of defendants Nos. 2, 3 and 4 as 
tenants of defendant No. 1, Shamji Jivraj. Therefore, it is too late in the day 
now to contend. that defendant No. 1 should have remained in possession of the 
property himself and should not have given it on lease to others, and it must be 
taken that defendants Nos. 2, 3 and 4 were validly in possession as tenants. 

Now, under s. 111(c) of the Transfer of Property Act: the interest of defen- 
dant No. 1 in the suit shop as a mortgagee terminates on the redemption of his 
mortgage and equally his power to dispose of the property extends only upto 
that event and not beyond. The term of his mortgage was one year ending on 
Samvat year 2009 and the term having expired, the plaintiffs are undoubtedly 
entitled to redeem his mortgage, a position to which the defendants do not 
demur, but the question is whether on such redemption defendants Nos. 2, 8 and 
4 are not liable to deliver actual possession of the property to the plaintiffs. A 
similar question had arsen in Mahabtr Gope v. Harbans Naram,'! where the de- 
fendants first party claimed to continue in possession even after the redemption 
on the ground that they were the tenants of the property under the mortgage. 
Dealing with the question their Lordships observed (p. 206): 

“The general rule is that a persan cannot by transfer or otherwise confer a better 
title on another than he himself has. A mortgagee cannot, therefore, create an interest 
tn the mortgaged property which, will enure beyond thé termination of his interest as 
mortgagee. Further, the mortgagee, who takes possession of the mortgaged property, 
must manage it as a person of ordinary prudence would manage if it were his own; and 
he must not commit any act which is destructive or permanently injurious to the pro- 
perty; see S. 76,.sub-clauses (a) and (e) of the Transfer of Property Act. It follows that 
he may grant leases not extending beyond the period of the mortgage; any leases granted 
by him must come to an end at redemption. A mortgagee cannot during the subsistance 
of the mortgage act in a manner detrimental to the mortgagor’s interests such as by giving 
a lease which may enable the tenant to acquire permanent or occupancy rights in the 
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land thereby defeating the mortgagor’s right to ‘khas’ possession; it would be an act 
which would fall within the provisions of S. 76, sub-cl. (e) of the Transfer of Property 
Act.” 

At the same time their Lordships held (p. 206) : 

“A permissible settlement by a mortgagee in possession with a tenant in the course 

of prudent management and the springing up of rights in the tenant conferred or created 
by statute based on the nature of the land and possession for the requisite period is a 
different matter altogether. It is an exception to the general rule. The tenant cannot 
be ejected by the mortgagor even after the redemption of the mortgage.” 
On the facts of that case their Lordships held that the defendant first party was 
not a ‘raiyat’ and was, therefore, not entitled to claim the benefit of the Bibar 
Tenancy Act and to remain in actual possession even after redemption. There- 
fore, s. 76(a) and (6) of the Transfer of Property Act do not empower the mort- 
gagee to create a lease of the mortgaged property which is to enure beyond the 
redemption of the mortgage itself, and it is quite clear that under a 111(0) 
of the Act when the interest of the mortgagee comes to an end the lease 
created by him also determines, though as laid down by the Supreme Court 
in Mahabir Gope’s case this is subject to any rights that might be conferred 
or created on the tenant by any statute (See also Dinkar Bhagwant v. Hau 
Babay).' 

The question, therefore, is whether any rights are conferred on or created 
in defendants Nos. 2 to 4 under the Bombay Rent Act. As to this it was 
urged on the plaintiffs’ behalf that the said Act has not been made appli- 
cable to Bhachau and, therefore, the defendants cannot claim the benefit of 
the Act. The point of the contention is that the Notification No. 215-J dated 
September 9, 1951, by which the Rent Act was made applicable to Kutch, con- 
tains a Schedule which says inter alia that the Act was applied to the area of 
the Bhachau Municipal Borough and because Bhachau had no municipal 
borough at all, the area to which the Act was intended to be applied could not 
be determined so far as the Bhachau Taluka was concerned and, therefore, it 
could not be baid that the Act was made applicable to Bhachau town. It is 
true that Bhachau had no municipal borough, but it is not alleged that Bha- 
chau had no District Municipality. In any event, the position appears to be, 
as has been pointed out by the learned Additional District Judge, that the 
towns which had no municipal boroughs were included in the Schedule and 
the Act was applied to those towns, and it was intended therefore that the Act 
was also to apply to Bhachau town, and that the mention in the Notification of 
the Bhachau Municipal Borough was a case of misdescription. No attempt 
has been made on behalf of the plaintiffs to controvert this statement of the 
learned Additional District Judge. Considering that the Rent Act has been 
applied to Bhadhau and has been in force since some years without objection, 
‘this contention of the plaintiffs appears to rest on a mere technicality and it 
should not be allowed to prevail 

But, in order that defendants Nos. 2 to 4 may become entitled to the benefit 
of the Bombay Rent Act, it has first to be shown that there is a relationship of 
landlord and tenant between the plaintiffs and them. ‘‘Landlord’’ is defined 
in s. 5(3) of the Rent Act as meaning any person who is for the time being, 
receiving, or entitled to receive, rent in respect of any premises whether on his 
own account or on account, or on behalf, or for the benefit of any other person, 
or as a trustee, guardian, or receiver for any other person or who would so 
receive the rent or be entitled to receive the rent if the premises were let to a 
tenant. Now, it cannot seriously be contended for the defendants that the plain- 
tiffs are entitled to receive rent from them. They are paying and are Hable 
to pay rent to defendant No. 1, and if it were urged that they are liable to pay 
rent to the plaintiffs as well, then they would be subjected to a double liability 
for paying rent which is clearly not contemplated. The relationship of lessor 
and lessee is between defendant Nv. 1 and defendants Nos. 2 to 4. The owner 
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of the property which is the subject of a mortgage with possession cannot, by 
any stretch of reasoning, be considered a landlord of the mortgagee’s tenants 
within the meaning of s. 5(3) of the Rent Act. He cannot certainly claim rent 
from the tenants of the mo nor is the tenant liable to pay it to him. 
‘“Tenant’’ as defined in s. 2(11) is a person by whom or on whose account rent 
is payable for any premises and includes sub-tenants. Therefore, the essential 
requirement for the creation of a relationship of a landlord and tenant is that 
the former should be receiving or be entitled to receive rent from the latter and 
the latter should be liable to pay the same to the former, and, in the present case, 
that requirement is lacking because quite evidently the plaintiffs are not receiv- 
Ing, nor is there any contract between them and defendants Nos. 2, 8 and 4-en- 
titling them to receive rent from them; and the said defendants are not liable 
‘to pay any rent to the plaintiffs. Therefore no relationship of landlord and 
tenant exists between them. This view finds support from Som Nath v. L. D. 
Desas.! The relevant Act in that case was the East Punjab Urban Rent Restric- 
tion Act, 1949, and the tenant was the tenant of the mortgages. The definition 
of “‘landlord’’ under the said Act was almost similar to the one contained in 
the Bombay Rent Act. The definition of ‘‘tenant’’, though restricted, was for 
the purpose of the present case similar to that of ‘‘tenant’’ in the Bombay Rent 
Act. It was held that an owner of property does not become a person entitled 
to receive rent of the property until there is brought into existence a contract 
of lease between himself and another person, and as the plaintiff had not entered 
into any such contract with the defendant nor was there any such contract which 
would be binding on them, he could not be held as landlord within the meaning 
of the definition. Eventually it was held that the protection of the Rent Restrict- 
ion Act was available only against a landlord, and the plamtiff not being a land- 
lord the defendant could not claim any rights against him under the said Act. 

Mr. Jadeja has relied on Hardet v. Wahid Khan? where the principle laid 
down in Mahabir Gope’s case was followed, but it was held that where & mort- 
gagee in possession of a shop has, in exercise of hig right under s. 76(@) of the 
Transfer of Property Act, let out the shop on a monthly tenancy, on the redemp- 
tion of the mortgage the tenant continues to be a tenant and does not become a 
trespasser; and further that s. 111(c) of the Act does not mean that if in the 
exercise of his powers of due management as a person of ordinary prudence the 
mortgagee has entered into an agreement of tenancy the tenancy automatically 
and tipso facto lapses on the date’ of the redemption without the mortgagor 
exercising his option putting an end to it. But it doeg not appear from the facts 
of that case that any rights were claimed by the tenants under a statute like the 
Rent Act, and, therefore, that decision is distinguishable from the present case. 

The question of eviction in the present case must necessarily depend upon the 
relationship of landlord and tenant between the plamtiffs and defendants Nos. 
2 to 4, and if that relationship is not established, as indeed it cannot be esta- 
blished, then no question of claiming the benefit of the Bombay Rent Act can at 
all arise. In order to attract the provisions of s. 12 of the Bombay Rent Act the 
requisite condition is that the plaintiff should be a landlord and the defendant 
should be a tenant and there should exist between them a retationship of land- 
Jord and tenant. Evidently, as the plaintiffs here are not the landlord of the 
defendants, the provisions of the Bombay Rent Act cannot be available to the 
defendants. It follows that the plaintiffs are entitled to actual possession of the 
suit shop. 

Accordingly I allow this revision application and vary*the decree of the lower 
Courts by directing that instead of delivering symbolical posseasion of the suit 
property, vis. the Vakhar, the defendants shall deliver to the plaintiffs actual 
possession of the said property. . Subject to this variation the decree passed by 
the lower Courts is confirmed. The defendants to pay the applicants’ costs of 
this Court and to bear their own. 

Application alowed. 


1 [1951] A. I. R. Pun. 404. - -~ 2 [1054] A. I. R. Al, 16, 
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Before Mr. Justice Bavdekar. 
CHATURBHAI MATHUBHAI PATEL v. RAMANLAL MAGANLAL SHAH.* 


Civi Procedure Coda (Act V of 1908), O. XXI, r. 2(8)--Bombay Agricultural Debtors Reliaf Aot 
(Bom. XX VILI of 1947), Seos. 38 (8) (il), 46—Aword paseed under B. A. D. R. Ad—Payments 
alleged to have been made towards such award—Whether O. XXI, r. 2(5) applies to such 
payments. : 

Order XXI, r. 2(3), of the Civil Procedure Code, 1908, applies to payments alleged to 
have bean made towards awards passed under the Bombay Agricultural Debtors Relief 
Act, 1947. 


One Ramanlal (applicant) filed an application under the Bombay Agricultural 
Debtors Relief Act, against Chaturbhai (opponent) for the adjustment of the 
debt due to him on a mortgage. On December 8, 1951, an award was passed 
in favour of the applicant. On April 16, 1955, the applicant filed an execution 
application under s. 88 (3) of the Act alleging that the opponent had failed to 
pay the instalments under the award. The opponent inéer alta coritended that 
the mo lands were cultivated by him as a tenant, that a half share of the 
price of the produce was paid to the applicant towards the debt and that all ee 
instalments due had been paid. The applicant contended that the op 
had no right to raise questions regarding payments which were not certitied by by 
the Court under O. r. 2(3), of the Civil Procedure Code, 1908, in execution 
p ings. The trial Judge held that the provisions of. O.XXI, r. 2(3), were 
applicable to the execution proceedings and, therefore, no evidence could be led 
to show payments made after the award and not certified by the Court, as it was 
barred under O.XXI, r. 2(3), of the Code. On appeal the District Judge dismissed 
the appeal, observing, in his judgment, as follows :— 

“It was urged that under s. 88 (3) (ii) of the Bombay Agricultural Debtors Relief Act it 
was necessary for a Court to be satisfled that the debtor had made default in payment of the 
instalment and on being satisfled the Court had to transfer the award for execution to the 
Collector. It waa urged that the wording ‘If the Court an reosipt of an application is satisfled 
that the debtor has made default in the payment of the instalment eto,” shows that the provisions 
of O. XXI, 2 (3), of the Civil Procedure Code, were not to apply to execution proceedmgs in the 
Bombay Agricultural Debtors Relief Court. Order XXI, r. 2 (3), of the Civil Procedure Oode 
provides that a payment or adjustment which has not been certafled shall not be recognised by 
any Court executing the decree. In view of s. 46 of the Bombay Agricultural Debtors Relief Act 
the above provisions ordinarily applied to execution proceedings under the Bombay Agricul- 
tural Debtors Relief Act but what was urged was that in the present oase s. 38(3) (is) provides 
for a Oourt to be satisfied regarding default in payment of the mstalment. But ib does not 
say nor by implication suggest that the Court ought to take mto consideration uncertzfled 
payments or adjustments which could not be teken into consideration in view of O. XXI, 
r. 2(8), of the Civil Procedure Code. In my opinion simply because the Oourt has to be satisfied 
that the debtor has not made payment of the instalments it does not by implication suggest 
that the provisions of O. XXI, r. 2(8) were not applicable to execution proceedings under the 
Bombay Agricultural Debtors Relef Act. In that view of the matter the trial Court has rightly 
held that O. XXI, r. 2(3), of the Civil Procedure Code applied to execution proceedings under 
the Bombay Agricultural Debtors Relief Act.” 


The opponent applied in revision to the High Court. 
The application was heard. 


N. R. Oza, for the a licant., 
C. S. Jathar, for H. E. Gokhale, for the opponent.® 


BavpExak J. This is an application for revision arising from execution of 
an award passed under the Bo ombay Agricultural Debtors Relief Act. When 
the respondent-executor made an application to the Court under the provisions 
of s. 88(3) of the Act, the applicant met him with a contention that he had made 
payment of the instalments which the ae agua contended had not been paid. 


“Decided, March 26, 1957. order passed by I D. Trivedi, 
hoation No. 48 of 1957, fm ‘he deihan ivil Jud Givil Judge U. Pear arma am 
NE Need District Judge, a Darkhast No. 
in B. A. D. R. Appeal No. Tir of 1958. 1955, 
L.H.—44 
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The applicant said that all the instalments which were due had been paid, because 
alea he award he used to hand over the whole ofthe produce of the land of 
a applicant which had been mortgaged to the opponent. It was with 
to the deb: due upon this mortgage that the award had been passed. The applicant 
said that after he had handed over the whole produce of the land to the PT 
he paid to him only half the price of the produce, and he, the a DPn 
towards the debt due upon the award the other half of the price of the STE 
each year since the pas sing of the award. The op nent then raised a contention 
that the payment which the applicant alleged could not be taken notice of, because 
of the a of O. XXL, r. 2, of the Code of Civil Procedure. This contention 
of his fae been upheld by the trial Court as well as by the appellate Court, and 
the applicant has come in revision. 

Now, it is common ground that under s. 46 of the Bombay Agricultural Debtors 
Relief Act, save as otherwise expressly provided by the ae a gia of the 
Code apply. Consequently, the provisions of O. XXI, ply, unless 
there is express provision in the Act otherwise. So ig oi as "0. xt r. 2(1), is 
concerned, 1t calls upon the decree-holder to certify payment or adjustment to 
the Court whose duty it is to execute the dereee. It is obvious that there is 
no express provision upon this subject inthe Act. Order XXI, r. 2, is a provision 
enabling a judgment-debtor also to inform the Court of the payment or adjustment. 
and apply to the Court to show cause why the payment or adjustment should 
not be certified. There is no provision upon this subject either in the Act, and 
consequently this sub-rule applies. What is contended, however, is that there 
is provision on the subject-matter of O. XXL r. 2, in the Act, inasmuch as 8. 88(3) 
(ii) says : 

“If the Court on receipt of sueh application is satiafled that the debtor has made default in 
the payment of the instalment the Court shall transfer the award for execution to the Collector.” 
The argument is that inasmuch as s. 88(8) (ti) requires the Court to be satisfied. 
which the Court can only do ae it allows both the parties to lead evidence 
upon the subject-matter of th yment, there is a provision contrary to the . 
provision contained in O. r. 2(3), in sa. 88(3). 

Now, it is quite true that s. 88 (3) (4+) requires the Court to be satisfied, before 
it transfers the award to the Collector, that the debtor has made default in the 

yment of the instalment. It is also true that when the word ‘satisfied’ has 
oa used, what is meant thereby is the satisfaction of the Court obtained after 
due inquiry. It is obvious that when one party alleges payment, but the other 
party denies it, no authority whose duty it is to be satisfied that payment has 
not been made can possibly come to the conclusion as to whether the payment 
has been made or not, unless it makes inquiry into the matter and allows parties 
to lead evidence. The result of O. XXI, r. 2(3), also definitely is that if it applies, 
then no Court can take cognizance of the payment; in the result, it is useless 
to allow evidence to be led upon the subject. But the first point which has to 
be noticed is that s. 46 says that the provisions of the Code apply, unless there 
18 ress provision to the contrary in the Act, and it is not easy to see how it can 

ibly be said that there is express ee upon the subject-matter of O. XXI, 


r. T. 2(3), in 8. 88(8) (ii) of the Act. es that if the Court were to take 
cognizance only of payments ee a8 ified then there could be no question 
of the Courts satisfied of the default. But if the payment is recorded as 


certified, then the Court mus necessarily be satisfied that there was no default. 

On the other hand, if the creditor does not certify the payment, but the debtor 

informs the Court of it, the Court must necessarily enake an inquiry under 

O. XXL r. 2(2), or s. 88(3). As the Code is ede applicable, there was no 

necessity for providing for an inquiry, but s. 88(3) (+) does not provide for one 
cally. 

In the second instance, as has been pointed out on behalf of the opponent, 
the Bombay Agricultural Debtors Relief Act has re aime except to a certain 
extent the Dekkhan Agriculturists’ Relie& Act. wW, 8. 71 of the Dekkhan 
Agriculturists’ Relief Act contained a provision which made s. 258 of the Code 
of Civil Procedure of 1882, which corresponded to O. XXI, r. 2(3), inapplicable 
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to payments out of Court made in any proceeding under the Dekkhan Act, ina 
case where an acknowledgment by the judgment-creditor for the same has been 
produced, or when the payment was either admitted by him or proved. It 
was CO uently open to a judgment-debtor to prove a payment by leadi 
adare This provision has not been incorporated in the Bombay Agricul 
Debtors Relief Act. 

It is said, however, that the Legislature probably did so, because it thought 
that the words of s. 88 (3) (ii) were sufficient to expressly enact s. 71. 

Now, in my opinion, it is not likely that when there was an express provision 
upon the subject in the Act repealed, the Legislature, in the face of a provision 
like that in s. 46 of the Act, could be content to omit the provision from the Act 
of 1947 relying upon the words used in s. 88 (3) (tt) to serve the same purpose 
as 8. 71 of the repealed Act ifit wanted the provision to continue. It seems to 
me, therefore, that the intention was that O. T. 2(3), should apply to payments 
alleged to have been made towards awards passed under the Act. 

Rule will, therefore, be discharged with costs. 

Rule discharged. 


Before Mr. Justics Bavdekar. 
RAGHUNATH HARI DESHPANDE v. KASHINATH RAMCHANDRA 
DESHPANDE.* 

Bombay Tenancy and Agricultural Lands Ac (Bom. LXVII of 1948), Secs. 89 (2), 89, 85(1}— 
Defendant allowed possession of land under compromise deores passed in 1946 KL 1953— 
Plamiiff under deorse entitled on faure of dafendani to so hand over possession to obtain 
possession by execution of decree—Act mads applicable to land in 1948—Applioation by 
plannff for exeoution of deores for possession—Mainiainability of application. 

By a compromise decree passed on November 7, 1946, the plaintiff and the defendant 
agreed that the defendant was to remain m possession of the suit land till January 18, 1958, 
and if the defendant did not hand over possession by that date)the plaintiff was entitled 
to make an application for execution and obtain posseasion. On December 28, 1948, the 
Bombay Tenancy and Agricultural Lands Act, 1948, was made applicable to the area in 
which the land in suit was situated. The defendant failed to hand over possession by 
January 18, 1958, and on March 17, 1953, the plaintiff made an application for execution 
of the decree for possession of the land. The defendant contended that the executing 
Court had no jurisdiction to give the plaintiff possession of the land because of s. 20 and 
s. 85(7) of the Bombay Tenancy and Agricultural Lands Act, 1948, or either of these sections 
of the Act. The plaintiff contended that s. 89 (2) of the Act applied and nothing in ss. 29 
and 85(7) would affect his rights to obtain poasession of the land in execution of the decree:— 

Held, that when the decree provided that the plaintiff was entitled to possession of the 
property on January 18, 1958, the plaintiff's right to obtain possession on that date, without 
having to flle a suit afterwards, was a vested right which the plaintiff obtained on the date 
of the decree : 

Hodges v. Snyder? and Ponnsyloania v. The Wheeling and Belmont Bridge Co., referred 
to. 

that evan if the right was a vested ane, the proceedings which were undertaken to enforce 
that right could not be said to be proceedings which are permitted by s. 89 (2) of the Bambay 
Tenancy and Agricultural Lands Act, 1948, because the suit in which the decree sought 
to be executed was obtained wes not a suit with regard to the rights which were vested 
in the plaintiff before the Act came into force; 

that in the absence of the word ‘‘instituted” in s. 89 (2), that section had no application 
in so far as an attempt Aad bean made to enforce the right by execution proceedings, and 

that s. 29 applied and the executing Court had no jurisdiction to grant possession. 

CERTAIN land situate at Varkhede in Dhulia taluka was allotted to one Manohar 
in a partition effected in 1948 between him and Kashinath (defendant). On 


*Deoided, April 8/9, 1957. Seoond A Civil Judge, Senior Divimon, Dhulia, in Regu- 
No. 273 of 1955, from the decision of A. eA. Jar Darkhast No. 182 of 1953. 
Shaikh, Distriot Judge, West Khandesh, 1 (1928) 261 U. 8. 600, 67 Law ed. 819. 
at Dhulia, in Civil Appeal No. 145 of 1958, 2 (1856) 18 How. 421, 15 Law od. 485. 
reversing the decree passed by A. M. Shaikh, 
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March 5, 1945, Manohar sold the land to Raghunath (plaintiff). On March 
i once oe laintiff filed a suit against the defendant for possession of the land 

defendant had no interest in the land and that he was in wrongful 
a On November 7, 1946, the suit was compromised and the relevant 
terms of the compromise decree were as follows :— 

(1) The defendant admits that the plaintiff is the owner of the suit house. 

(2) According to lease dated 18-1-43 the defendant do pay the plaintiff the rent at the rate 
of rupees 125 every year for such period (as he) (the plamtiff) did not enjoy (the land) from tho 
yeer 1946-47 A.D. 

(3) In accordance with the lease dated 18-1-48, the defendant do deliver to the plaintiff 
the possession of the suit property on the date 18-1-53 under the right of ownership. 

(4) If the defendant fails to pay the amount as aforesaid by the end of Margashirsh every 
year, ib may be recovered through Court. 

(5) If the defendant fails to deliver the possession of the suit property on the date 18-1-58 
the plaintiff do take possession through Court. 

The defendant failed to hand over possession by January 18, 1958, and on 
March 17, 1958, the plaintiff made an application for execution of the decree. 
The executing Court ordered warrant for possession under O. XXI, r. 85, of the 
Civil Procedure Code. On appeal, the District Judge allowed the appeal and 
set aside the order of the executing Court, observing as follows :— 

‘ “The learned pleeder for the respondent has laid much stress on the expressions right 
already acquired and liability already incurred [in s. 89(2)({b)(1) of B.T. & A.L. Act] and it has 
been suggested that the Act will not apply end the jurisdiction of the civil Court will not be 
ousted because he became entitled to possession of the land and the appellant became liable to 
deliver its possession by virtue of.the decree passed long before the date of the commencement 
af the Aot. I am, however, unable to accept the cantention for the simple reason that notwith- 
standing the passing of the decree, the respondent had no right to get actual possession before 
January 18, 1958, and the appellant was under no obligation to surrender its possession before 
thet date. The respondent actually became entitled to get posseamon on January 18, 1953, 
after the commencement of the Act, and consequently the present’ proceedings are nol saved 
from the operation of the’ Act.” 


' The plaintiff appealed to the High Court. 


V. H. Kamat, for the appellant. 
G. M. Joshi, for the respondent. 


Bavpexak J. This is a second ap arising from execution proceedings 
of a consent decree passed on Nov 7, 1946. By that compromise decree 
the parties agreed that the respondent was to remain in possession until the perio od 
of a lease with regard to which there was a dispute between the parties in the 
suit. At the end of this period on January 18, 1958, the plaintiff decree-holder 
was entitled to obtain possession of the land from the defendant. If the defendant 
did not hand over possession by January 18, 1958, the plaintiff was entitled to 
make an application for execution and obtain IOn. 

The defendant failed to hand over possession py January 18, 1958, and, there- 
fore, on March 17, 1958, the plaintiff-appellant made the application for execution 
from which the present appeal arises for possession of the land. The respondent 
then met him with a contention that the lower Court had no jurisdiction to give 

ion of this land because of the provisions apparently of s. 29 and s. 85 

(1) (o the Tenancy Act or either. The appellant contended that s. 89 (2) applied 

and nothing in these two sections would affect the Ro right to obtain 

ion of the land in execution of the decree. ntention bas been 
overruled and he has come in second appeal. 

. Now, it is quite clear that if the provisions of s. 89 (2) do not apply, 8. 29 or 
8. 85 (1) ar have had ey Section 89 (2) provides 

..-Notbing in this Act.. 
(a) eee 
(b) shall, save as expressly provided in this Act, affect or be deemed to affect, 
(4) any right, title, interest, obligation or liability ais acquired, accrued or 
incurred before the commencement of this Act, or 
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(ii) any legal proceeding or remedy in respect of any suchright, title, interest, obliga- 
tion or liability or anything done or suffered before the commencement of this Act, 
and any such proceedmgs shall be continued and disposed of, as if this Act was not 
passed.” 


This Court has now taken the view that inasmuch as the saving clause does not 
repeat the word ‘instituted’ in the General Clauses Act, A those legal proceed- 
ings in respect of a vested right are not affected as could be said to be pending 
when the Act came into force, that is, in this case, December 28, 1948, when 
the Act was made applicable to the area in which the land in suit is situated. 
It has also been held that where a suit with regard to any right which has vested 
has already been filed and a decree has been obtained upon it before the Act of 
1948 came into force, proceedings for execution of that decree are merely a con- 
tinuation of the suit and they can be filed even after the Act of 1948 came into 
force. Mr. Kamat, who appears on behalf of the plaintiff, relies upon this ruling 
and says that originally the plaintiff had filed a suit contending that the defendant 
was a trespasser. The defendant alleged, however, that there was in his favour 
a rent note which he had executed in favour of the plaintiff’s predecessor-in-title 
and inasmuch as under the provisions of the 1989 Act all leases would be deemed 
to be leases for 10 years, the lease in his favour was binding upon the plaintiff 
after his purchase. This contention appears to have been accepted by the parties 
when the suit which had been filed by the plaintiff against the defendant ended 
in a compromise decree on November 7, 1946. That decree provided that the 
defendant was to be allowed to remain in possession for a period of 10 years 
under the rent note which is referred to in the compromise, and on January 18, 
1958, when this iod ired the defendant was to hand over ession to the 

laintiff. It is obvious, therefore, that even though the suit which the plaintiff 
baa filed tried to make out that the plaintiff had got a vested right for possession 
even on the date when it was filed, he gave up this contention and he admitted 
by the compromise decree that the defendant was entitled to remain in possession 
of the properties in suit until January 18, 1958, as a tenant. In any case, the 
decree does not support the contention that the plaintiff was recognised as having 
a right to possession on the date the suit was filed. Now, undoubtedly the rights 
of the parties were that if the plaintiff had come to Court without having any 
right to possession, the plaintiff’s suit was liable to be dismissed ; but the parties 
agreed otherwise, and what they provided by the compromise decree was that 
the plaintiff would be entitled to obtain aera of the suit land on January 18, 
1958, without having recourse to any h litigation. In the result, therefore, 
it cannot be said that in this case execution proceedings which had been instituted 
by the plaintiff is a continuation of a suit in ect of a right which had already 
vested in the plaintiff, when the Act came into force. It is true that the plaintiff 
obtained a right to possession of the suit land on January 18, 1958, as a result 
of the decree ın the suit, but this right had not vested in the plaintiff at the date 
when the suit was filed. The plaintiff got that right because of the compromise 
decree. In the result it must be taken that the plaintiff obtained the right to 
obtain ession only on the date of the decree. 

Mr. Joshi contends that this is not a vested right; but J am not prepared to 
accept that contention. When a party obtained a decree in eviction against 
another, it is not possible to argue that the right which is given by the decree is 
not a vested right. It may be that the right had pot vested in the plaintiff oń 
the date of the suit, but that does not make any difference. When the decree 
provided that the plaintiff was entitled to possession of the property on January 
18, 1958, the plaintiff’s right to obtain possession on January 18, 1958, without 
having to file a suit afterwards was a vested right. Judgments are a well-known 
source of rights and as Crawford observes in his Statutory Construction (p. 592): 

“no statute should receive a construction which will impazr an existing judgment or enlarge 
or validate it in any way. Asa result, in case of doubt, statutes affecting Judgments should be 
regarded as applying to subsequently secuped Judgments only.” 

It appears that in the United States the private rights of parties which have 
been vested by the judgment of a Court cannot be ei away by subsequent 
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legislation, but must be enforced regardless of such legislation; Hodges v. 
der, and the Court also observed in The Pennsylvania v. The Wheeling and 
Be Bridge Co.? (p. 487) : 

“.. But itis urged that the Act of Congress cannot have the effect and operation to annul the 

judgment of the court already rendered, or the rights determined thereby in favour of the plaintiff. 
This, as a general proposition, is certainly not to be denied, especially, as it respects adjudication 
upon the private rights of the parties.” 
The proposition that the rights vested by a judgment are beyond the powers 
Sa a EE arg correct in India. It certainly was not in regard to 
the Legislatures constituted before the present Constitution. But when a judg- 
ment creates a right to obtain possession without being required to file a suit 
in execution, the right created thereby is a vested one. 

But even if the right was a vested one, the ings which have been under- 
taken to enforce that right cannot be said to he P ings wbich are itted 
by 8. 89 (2), because the suit in which the decree sought to be executed was ob- 
tained was not a suit with regard to the rights which are vested in the plaintiff 
before the Act of 1948 came into force. 5 

In that case s. 89 (2) has, because of the absence of the words ‘instituted’, 
no application in so far as an attempt has been made to enforce the right by execu- 
tion p Ings. 

In that case s. 29 would have application, and the executing Court would have 
no Hp iction to grant possession. 

. Kamat says, however, that even so there is nothing for the Mamlatdar 
to decide, inasmuch as there is already a vested right and s. 89 (2) says that 
nothing in that Act affects that ee But this also will have to be determined 
by the Mamlatdar. In the second instance, there may be other defences which 
could be taken by the defendant. What exactly the defence which the defendant 
had taken in the application for execution is not quite clear, the application not 
having been called for by either pany but there 1s a reference in the judgment 
to the defendant’s name having been entered as a protected tenant. Even if 
nothing in the Act of 1948 may affect the vested right, it may be that some 
provisions of the Act of 1989 may have application. I do not wish to express any 
opinion consequently one way or the other as to whether there is anything for the 

tdar to decide. In any case, it is obvious that if the plaintiff wishes to 
obtain possession, he must make an application to the Mamla under s. 29. 
The appeal will, therefore, be dismissed with costs. Appeal dismissed. 


Before Mr. Justices Tendolkar and Mr. Justice Kotwal. 
BALKRISHNA KASHINATH KHOPKAR v. A. S. RANGNEKAR.* 
Payment of Wages Aœ (IV of 1986), Secs. 15, 18—Whethor Authority under Act can determine 
whether in fact employes had worked overtsene—Dispute as to number of days or hours employes 
has worked whether a disputes as to amount payable within ol. (a) of proviso to s. 15(8). 

Under the Payment of Wages Act, 1986, the Payment of Wages Authority has jurisdiction . 
to determine the dispute as to whether in fact an employes had worked overtime in order 
to enable the Authority to determine what were the wages payable in respect of which a 
complaint has been made to him that payment has been delayed. 

The days or hours for which the employee has worked are an essential element in deter- 
mining the amount payable, ang any dispute as to how many days or how many hours a day 
the employee has worked is a dispute that directly affects the amount payable and is, there- 
fore, & dispute as to the amount payable within the meaning of gl. (a) of the proviso to s. 15(3) 
of the Payment of Wages Act, 1936. 

Bhagwat Ras v. Union of India,’ agreed with. 

Sarin v. Pail, A. D. Dvækar v. A. K. Shah, D'Costa v. Patel,* Valajibhai Avoharbhos v. 

Chimanlal and Panambur Vishmewnurti v. Fernandes’, referred to. 


1 (1928) 261 U. 8. 600, 67 Law ed. 819. 4 (1951) 58 Bom. L. R. 674. 

2 {858 18 How. 421, 15 Law ed. 435. ee 57 Bom. L. R. 1074. 

* Decided, 16, 1957. Special Civil 1955) 57 Bom. L. R. 788, s.o. 
A o. 43 of 1957. f T (1957) 59 Bom. L. R. 198. 


[1958] Nag. 433. 8 (1956) 58 Bom. L. R. 799. 
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THe facts appear in the judgment. 


D. S. Nargolkar, for the petitioner. 
Y. V. Chandrachud, for opponent No. 2. 


TENDOLKAR J. This petition raises a very important and interesting question 
as to the jurisdiction of the Payment of Wages Authority. The petitioner before 
us is the Secretary of the Woollen Mill Kamgar Union and opponents No. 2 are 
the Raymond Woollen Mills Ltd. It appears that 48 wa en employed by 
opponents No. 2 applied for recovering delayed wages to the Payment of Wages 
Authority. Their case was that they worked as watchmen in three shifts and 
each of these three shifts was for fifteen days ; and in these shifts they were made 
to work for more than eight hours a day and they were, therefore, entitled to 
over-time wages. Opponents No. 2 inter alia contended that in point of fact 
no over-time work was done by any of the watchmen. The Payment of Wages 
Authority being the Joint Civil Judge at Thana held that he had no jurisdiction 
to determine this disputed question of fact and, therefore, dismissed the applica- 
tion. It is this order of the Payment of Wages Authority that is challenged on 
this petition on the ground that the Authority failed to exercise jurisdiction which 
it possessed having taken a wrong view of its own jurisdiction ; and the question 
that has been debated before us is whether the Payment of Wages Authority 
had or had not jurisdiction to decide whether the watchmen had in fact worked 
over-time for the purpose of determining whether their wages for over-time work 
had been delayed. 

Now, in the first instance, it would be useful to get rid of the ground on which 
the Payment of Wages Authority ap to have proceeded ; and that ground 
is that under s. 15 of the Payment of Wages Act the Authority can hear and decide 
all claims arising out of delay in payment of wages or deductions from wages 
which are admitted and not wages which are disputed. Apparently, the proposi- 
tion is supposed to have been laid down by a Division Bench of this Court in Sarin 
v. Patil.! Iwas a party to that decision and I take my full share of responsibility 
for everything that is found in the judgment which was delivered by My Lord 
the Chief Justice. It is true that in the course of that judgment at p. 677 the 
following sentence appears: “Delay in payment of wages can only mean delay 
in payment of wages which are admitted” ; but if one reads the judgment a little 
further, it appears to be plain that this is only a somewhat unguarded statement. 
In a subsequent passage at p. 678 where we attempt to lay down what we think 
is the ENA of the Authority under the statute, we deal with the contention 
advanced by counsel at the Bar in relation to such jurisdiction and this is what 
the learned Chief Justice observes (p. 678): 


“Tt has been suggested by Mr. Seervai that this construction of the statute really confines 
the jurisdiction of the Authority duly to cases where wages are admitted, and Mr. Searvai says 
that if the Legislature intended that the Authority should only try cases of admitted wages, there 
was nothing easier than for the Legislature to have so stated. It is not correct that our decision 
leads to the conclusion that the jurisdiction of the Authority is so limited or restmoted because 
there may be various cases within its jurisdiction where the liability to wages is denied or disputed 
and which the Authority would still be competent to decide.” 

In face of this unequivocal statement, it would be wrong to fix upon the solitary 
sentence which appears earlier as a ratio of that case ; and as one who was a party 
to that decision, I have no hesitation in s&ying that it was not our 
intention to lay down that all that the Payment of Wages Authority can deal 
with is admitted wages. The matter is also dealt with in 4. D. Divekar 
v. A. K. Shah* by another Division Bench of this Court, where in terms the 
Division Bench has held that s.15 of the Payment of Wages Act, 1986, does 
not limit the jurisdiction of the Authority under the Act to entertain admitted 
claims arising out of deductions from wages or delay in payment of wages. 
Here the Payment of Wages Authgrity acted on what it considered to be well 
established viz. that the wages must be admitted before it could have juris- 


1 (1951) 58 Bom. L. R. 674. 2 (1955) 57 Bom. L. R. 1074. 
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diction ; but this assumption is not warranted by the decisions of this Court, 
and in so far as the a (ee of the Payment of Wages Authority is based on 
this assumption, it cannot be sustained. Nonetheless it still remains to be de- 
termined whether the Payment of Wages Authority had in fact jurisdiction to 
determine the dispute that arose. 

There is yet another common assumption with regard to the jurisdiction of the 
Payment of Wages Authority which may at the outset be dealt with.’ That assump- 
tion is that the jurisdiction of the Authority is a summary jurisdiction and, there- 
fore, limited in character. It seems to us that that is an assumption which is 
not justified by the provisions of the Payment of Wages Act. Section 18 of the 
Act confers upon the Payment of Wages Authority all the powers of a civil Court 
under the Code of Civil Procedure for the p of taking evidence and of enforce- 
ing the attandance of witnesses and compelling the production of documents; ` 
and the Payment of Wages fe apie ules, 1987, made in exercise of the 
powers conferred by sub-s. (7) of s. 26 of the Payment of Wages Act, read with 
s. 22 of the General Clauses Act, by the Governor-General in Council provide 
procedure which in its main essentials is comparable with the procedure of the 
civil Courts. There is specific provision in r. 8 thereof for the appearance of 

ies together with all relevant documents and witnesses, if any. that whilst 
1t may be—and that is.a matter we have to determine in the context of the pre- 
sent dispute—that the jurisdiction of the Authority is hmited in some manner, 
it is wrong to suppose that it is merely an Authority of summary jurisdiction 
and, therefore, its jurisdiction must be construed in the context of its possess- 
ing only summary jurisdiction. 

Now, gage to the question that we have to determine, the scheme of the 
Payment of Wages Act has been examined by.us in the case of Sarin v. Pattl 
and it has also been examined by their Lordships of the Supreme Court in the case 
of D’ Oosta v. Patel! Section 15 confers the jurisdiction on the said Authority 
to decide ‘‘all claims arising out of deductions from wages or delay in payment of 
wages”; and the relief which it is entitled to grant is to direct the d of the 
amount deducted or the payment of wages delayed. In addition, under sub-s. (3) 
of that section the Authority has power to make an order for compensation along 
with an order for payment of delayed wages or of the amount deducted. To 
sub-s.(3) there is a proviso, the relevant part of which is in the following terms : 
_  “ Provided that no direction. for the payment of compensation shall be made in the case of 
delayed wages if the authority is satisfled that the delay was due to 

(a) a bona Ads error or bona fide dispute as tothe amount payable to the employed person 
or his legal representative.” 
Now, this proviso ap to us to have an important bearing in determining the 
l A of the jurisdiction of the Authority. Undoubtedly, the proviso is restrictive 

of the power conferred on the Authority to make an order for payment of compen- 
sation ; but if the circumstances in which it is prevented from making i ea 
order for compensation require a determination of certain matters; obviously it 
must impliedly be within the competence of the Authority to determine whether 
such circumstances exist or do not exist. Here the Authority cannot make an 
order for compensation if it is satisfied that there was a bona fide error or bona fide 
ee as to the amount payable. Were it correct to say that the Authority 
no right to determine a.dispute as to the amoynt payable, in the first place, 

in a case in which there is a dispute as to the amount payable, there sould be no 
order made by the Authority to pay delayed and there could be no question 
of its making an order for compensation within the operafive part of sub-s. (3); 
in the second place, before the Authority can possibly be satisfied that the dispute 
was a bona one, it must of necessity have implied authority to examine the 
‘dispute and to determine it, because without determining the dispute there is no 
method that we can think of whereby a quasi-judicial authority could come to a 
conclusion that the dispute was a bona one. It appears to us, therefore, to 
be implicit in cl. (a) of the proviso to sub-8. (3) of s. 15 that the Authority has 
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jurisdiction to decide a dispute as to the amount payable. Now, such a dispute 
may take various forms. The amount payable may be dependent on the rate of 
wages or of dearness allowance. or 0} do rate of over-time. It may equally be 
dependent on the time during which the employee has worked and whether he 
has worked over-time or not. Now, the rate of wages or of dearness allowance or 
of over-time may either be a matter of contract or may be the subject-matter of 
an award ; and whether it is the one or the other, it has already been held by 
the Courts that the Authority has jurisdiction to. determine these matters in order 
to determine the amount payable. Going back once again to Sarim’s case, the 
learned Chief Justice in his judgment at p. 678 in terms observes : 

“ It is certainly competent to the Authority to construe the terms of the contract of employ- 
ment in order to determine what wages are to be paid, and even if the contract of employment 
hes been terminated, ıt is open to him to construe its terms in order to determine whether any 
sums are payable by reason of the termination. It would also be open to him to determine 
whether a person has been employed or not, because the question of contract of employment and 
the terms of the contract oan only arise provided the person seeking relief was employed.” 
And their Lordships of the Supreme Court in D’Costa’s case upheld the soundness 
of this finding. Sinha J. in the judgment of their Lordships observes (p.748) : 

“ But it is said on behalf of the respondent that the Authority has the jursdiction not only 
to make directions contemplated by sub-s. (3) of s. 15 to refund to the employed person any 
amount unlawfully deducted but also to find out what the terms of the contract were so as to 
determine what the wages of the employed person were. There is no difficulty in accepting 
that proposition,” i 
That is so far as the rate of wages or of dearness allowance or of over-time is to be 
found from the terms of the contract. Then in another decision of a Division 
Bench of this Court reported in Valgjibhat Avcharbhai v. Chimanlal my learned 

_ Brother Mr. Justice Shah in his judgment observes (p. 200): 

“The Legislature has conferred jurisdiction upon the Authority to entertain applications 
by employees for an order for payment of wages alleged to be unlawfully deducted or delayed ; 
and in a claim of that character, all questions which are incidental to the determination of delayed 
wages or wages unlawfully deducted will, in our judgment, be within the competence of the Autho- 
rity.” 

Therefore, there is clear authority for the proposition that in so far as the amount 
payable depends upon the rate of wages or of dearness allowance or of over-time, 
the Payment of Wages Authority has eda to determine it; but what is 
urged by Mr. Chandrachud on behalf of the Mills is that where there is a dispute 
as to a question of fact as to whether the employee rendered services in order to 
earn the wages, that is not a dispute with to the amount payable. We 
do not think that this argument is well found The days or hours for which the 
employee has worked are an essential element in determining the amount payable 
ei any dispute as to how many days or how many hours of a day the es asi 
has worked 1s a dispute that directly affects the amount payable and is, therefore, 
a dispute as to the amount payable within the meaning of cl. (a) of the proviso. 
There appears to us to be no justification to restrict the operation of the proviso to 
cases of a ue where the amount payable depends upon a dispute as to the rate 
of wages or of dearness allowance or of over-time and to hold that there is jurisdic- 
tion to decide this dispute only and not a dispute as to the amount payable arising 
out of a factual dispute as to the number of days or hours for which t the employee 
has actually wor The viéw that we have takan of this proviso to sub-s. (8) 
of s. 15 derives support from a decision of the Nagpur High Court reported in 
B Rai v. Union of Indta.* 
it is argued by Mr. Chandrachud that under the Bombay Payment of 
Wages Rules, 1987, r. 5 requires that in every factory or industrial establishment 
to which the Act is made applicable the paymaster shall maintain a i edo of 
W in Form I-A. Failure to maintain such a register is made penal by r. 24 
with s. 26 (4) of the Act itself. When one turns to Form II-A which 
is annexed to the rules, the register has several columns in which details 
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are to be given with regard to every person who is employed in the establishment ; 
and the contention is that the details so given are the details which shall form the 
basis of any peon for delayed wages before the Payment of Wages Authority. 
In other words, what is argued is that the particulars entered in Form I-A cannot 
be disputed, and if they are disputed, in any event the Payment of Wages Authority 
has no jurisdiction to determine any such dispute. Now, in the first instance, we 
find nothing in the Bombay Payment of Wages Rules whereby the particulars 
entered in the register kept in Form I-A have been made conclusive between the 
employer and the employee. But apart from this altogether, it is clear that in 
respect of some of these particulars such as column No. 5 “ Rate of minimum wages 
piece/time,” column No. 6 “‘ Actual rate of wages,” column No. 7 “ Rate of Dear- 
ness Allowance, if any,” column No. 10 “ Rate of over-time ” these are matters 
which may form the subject-matter of a contract between the employer and the 
employee and may be governed by the terms of the contract or they may be 
equally governed by the terms of an award binding on the parties. In both the 
cases, as we have already pointed out, if a dispute arises as to what the correct 
rate is under the terms of the contract or of the award, it has already been held 
that the Payment of Wages Authority has jurisdiction to determine it, and, if so, 
we do not see why similar jurisdiction should not exist in the Payment of Wages 
Authority in respect of other columns of this Form and the particular columns with 
which we are concerned are column No. 9 “ Total days and hours overtime worked ” 
and column No. 18 “ Overtime earnings.” In our opinion, therefore, the Payment 
of Wages Authority had jurisdiction to determine the dispute as to whether in 
fact the watchmen had worked over-time in order to enable it to determine what 
were the wages payable in respect of which a complaint had been made to him 
that payment had been delayed. The matter is not covered by any authority 
to which our attention has been drawn ; but it does appear that it has been assumed _ 
in certain decisions of this Court that such jurisdiction exists. One of such deci- 
sions is reported in Penambur Vishnumuris v. Fernandes! where a Division Bench 
of this Court was dealing with a refusal by the Payment of Wages Authority to 
entertain an application by an employee of a bakery for payment of over-time wages. 
The application was made under s. 68 of the Bombay Shops and Establishments 
. Act, 1948, and the question that the Division Bench had actually to decide was 
whether the application was maintainable in view of the fact that under Sch. I, 
item 8 of the Act the prohibition contained in the Act robibiting the employer 
from making the employee work beyond the hours prescribed therein was removed 
as regards the class of employees to which this particular employee belonged ; 
but in holding that such an application was maintainable the learned Chief Justice 
in his judgment observes (p. 801) : 

“ In our opinion, therefore, if the employee in this case establishes that he has worked over- 
time in any particular week, he would be entitled to overtime wages as provided by s. 68. Whe- 
ther in fact he has so worked has not yet been decided by the Authority. Therefore, we will send 
this matter back to the Authority with the direction that if the employee establishes the faot of 
working overtime, then his claim should be allowed as provided by s. 68 of the Act.” 
As we have said earlier, this assumes that the Payment of W Authority had 
Jurisdiction to determine the question as to whether the Aae had worked 
over-time. There are other unreported decisions to the same effect. They appear 
to us to be in accordance with what we have held to be the true position in law 
under the Payment of Wageg Act that the Payment of Wages Authority has 
jurisdiction to determine every question which is relevant to the determination 
of the amount payable to the employee, whether the dispute is as to the contractual 
term or whether it is factual. our opinion, therefore, the learned civil Judge 
of Thana, acting as the Authority under the Payment of Wages Act, with 

eot wrongly held that he had no jurisdiction and, therefore, failed to exercise 


jurisdiction which he ed. We, therefore, set aside his order and direct him 
to dispose of the application according to law. The second opponent shall pay 
the costs of the petitioner. à 


- Before parting with this case, we would like to point out that because of the 
1 (1956) 58 Bom. L. BR. 799. 
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lack of any T made by the Legislature to define the scope of the jurisdiction 
of the Payment of Wages Authority under s. 15 in a manner that could be under- 
stood by the employees who are the persons mainly concerned with this Act, there 
has been a great of litigation in the law Courts in an attempt to define the scope 
of the jurisdiction of the Payment of Wages Authority in dealing with an applica- 
tion under s. 15. It appears to us that a time has arrived when Parliament may 
see its way to suitably amend the Act so as to indicate as precisely as the nature 
of the case makes it ible to indicate it, the scope and extent of the jurisdiction 
of the Payment of Wages Authority in a manner which can be understood by the 
class of people for whose benefit the legislation has been enacted. It is relevant 
in this context to keep in mind that by reason of the provisions of this Act s. 22 
ousts the jurisdiction of a civil Court in respect of all claims which can be entertained 
under s. 15 of the Act, and if the employee is not ina position to determine whether 
a remedy under s. 15 does or does not lie in a given case, he may, if he resorts to a 
civil Court, be faced with the bar under s. 22, andif he resorts to his remedy under 
s. 15, may find that his remedy under s. 22 has by then become barred if there is 
no jurisdiction in the Payment of Wages Authority. Cases have been known of 
employees having lost their rights by reason of this uncertainty as to the law and 
it appears to us to be a matter of ae importance to the employees that the sco 
and extent of the jurisdiction of the Payment of Wages Authority should be 
clarified by statutory amendments by Parliament. 
Order set aside. 


Before Mr. Justice Tendolkar and Mr. Justices Kotwal, 


BURMAH-SHELL OIL STORAGE AND DISTRIBUTING COMPANY 
OF INDIA LTD. v. THE MANMAD MUNICIPALITY .* 
Bombay District Municipal Act (Bom. III of 1901), Secs. 59 (1) (to), 60, 61, 62, 47 (2}—Manmad 

Municipal Ocirot Rules and Bys-laws, r. 4—Rule made by Muntoipality providing for ooiros 
day on goods imported within tis limits—Municipahiy deriving its authority to tax from 
2. 59 (1) (to) of Act providing for Oatrot on goods brought within ootros kentis for consumption 
or use therein—Amaendmont of this section providing for ootrot on goods brought within ootrot 
limits for consumption, use or salo—Whether Municipality can subject to octroi duty goods 
brought within ootrot limits and ‘sold for consumption and use outside such Limite. 

The Manmad Municipal Octroi Rules and Bye-laws sanctioned on April 16, 1043, and 
which are in operation ab present do not empower the Manmad Mfunicipality to levy an 
octroi on animals or goods imported within the octroi limits for purposes of sale. 

A Municipality governed by the Bombay District Municipal Act, 1901, framed certain 
octroi rules which were sanctioned in 1048, and one of the rules provided for the levying 
of a tax on all animals or goods “on the import thereof” within the Municipal area. Sec- 
tion 59 (1) (fp) of the Act, as it stood then, provided that an octroi duty could be imposed 
on animals or goods or both brought within the octroi limite for consumption or use therein. 
In 1954 by an amendment to s. 59 (7) (tv) of the Act it was provided that octroi could 
be levied on animals or goods or both brought within the octroi limits for consumption, 
use or sale thereof. Tho petitioners, who had a depot within the limits of the Municipality, 
brought to this depot petroleum products which were partly for consumption end use 
within the octroi limits and partly for sale for consumption and use outside those limits. 
On the question whether the potitionsrs could be subjected by the Municipality to ootroi 
duty in respect of the goods brought within the ootroi limits and sold for consumption 
and use outside such limits since the coming into force of the amendment : 

Held, that the rules read in conjunction with the Act provided for an octroi tax on animals 
or goods brought within the octroi limits only for consumption or use, and not for sale, 

that at no stago was a tax on imports for purposes of the sale considered by any of the 
authorities who were required under the Act to consider it, 

ihat the rules still continued to be im force, and 

that, therefore, an octroi duty on goods imported within the octroi limits for sale could 
not be lawfully levied by the Municipality. E 


*Decided, March 35, 1957. Special Civil Application No. 671 of 1957. 
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3 Kabı Karim v. Mumioipality of Broach,! referred to. 
- Tus facts appear in the judgment. 


Y. B. , with E. J. Joshi, instructed by Mulla & Mulla & Craigie Blunt & 
Caroe, for the petitioners. ` 
S. G. Patwardhan, for Y. V. Chandrachud, for the respondents. 


TENDOLKAR J. This is a petition by the Burmah-Shell Oil Storage and 
Distributing Company of India Ltd. against the Manmad Municipality and the 
Administrator of the Municipality ene pee an attempt of the Municipality . 
to levy octroi duty on goods imported for sale within the area of the Municipality.’ 

Only a few facts are material for the determination of this petition. The 
Manmad Municipality is governed by the provisions of the Bombay District 
OPS Act, 1901, and derives its authority to levy taxes from s. 59 of that Act. 
Sev heads of taxation, from amongst which the Municipality may choose one 
or many, are enumerated in this section, and the head with which we are concerned 
is (iv) “ an octroi on animals or goods, or both, brought within the octroi limits 
for consumption, use or sale therein.” This is how the item stands since May 11, 
1954, when, by s. 9 of Act XX XV of 1954, the words “ use or sale ” were substi- 
tuted for the words “or use.” Therefore, prior to the amending Act of 1954, 
octroi could be levied on animals or goods, or both, brought within the octroi 
limits for consumption or use only, and not on animals or goods brought into 
those limits for sale. Now, the petitioners have, within the limits of the Manmad 
Municipality, a depot which caters to the requirements, not only of the residents 
within the municipal limits, but also of the neighbouring markets. Petroleum 
products are brought to this depot and naturally they are brought within the 
octroi limits which are the limits of the Municipality ; but these petroleum products 
are partly for consumption and use within the octroi limits a partly for sale for 
consumption and use outside those limits. The petitioners were being subjected 
to octroi duty in respect of the first category of goods and were not being subjected 
to any octroi duty in respect of the second category of goods until the Adminis- 
trator of the Municipality, by his letter dated h 17, 1956, intimated to the 
Superintendent of the Burmah-Shell Company at Manmad that the petitioners 
were liable to pay octroi duty on petroleum products sold within. the- octroi 
limits and supplied to stations outside the octroi. limits. The amount involved 
in this claim for octroi duty is a very large one and Mr. Rege, appearing for the 

titioners, urged upon us the iniquity of asking the petitioners to pay octroi 

uty retrospectively, ing it was leviable, in that they would not now be 
able to pass on this duty which they would have been entitled to pass on to their 
purchasers. But, of course, in matters of taxation there cannot be anything in 
the nature of estoppel, and whatever the iniquity may be, if the tax is properly 
leviable, since there is no time limit within whioh the tax must be collected, the 
Manniad Municipality would be quite competent to collect it. i ; 

Now, it is necessary, in the first instance, to consider the relevant provisions 
of the Bombay District Municipal Act for levying a tax. Section 59, sub-s. (1), 
to the extent to which it is relevant, enacts :— 

“(I) Subject to any general or special orders which the State Government may make 
in this behalf, any Munisipality— | 

(a) after observing the preliminary procedure required by section 60 and 

(b) with the sanotion of the Siate Government in the case of Clty Municipalities, and in 
other cases of the Commissioner, and subject to such modifications or conditions as under section 
61 the State Government or the Commissioner, respectively, in ®*aocording such sanction, 
deems fit, 
may impose, for the purposes of this Act, any of the following taxes, that is to pay: ” ‘ 
and amongst the taxes, tax No. (iv) is an octroi which I have already set out above. 
Now, the words in this section, namely, “ the Director of Local Authorities were 
substituted in this section for the word “ the Commissioner”? by Act XXVI of 
1958 after the office of Commissioners was abolished in the State ; and, therefore, 
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before that date it was the Commissioner and not the Director of Local Authori- 
ties, who had to accord the necessary sanction. Now, with regard to the preli- 
minary procedure referred to in sub-cl. (a) of this saction, that is set out in s. 60, 
which is in these terms :— 

“Every Municipality before imposing a tax shall observe the following preliminary procedure: 

(a) They shall, by resolution passed at a general meeting, 

(¢) select for the purpose one or other of the taxes specified in section 59 ; 

(is) prepare rules for the purposes of clause (+) of section 46 prescribing the tax selected ; 
and aball by such resolution and in such rules specify, 
(44) the class or classes of persons or of property, or of both, which the Municipality 
desire to make liable, and any exemptions which they desire to make ; 

(#) the amount for which, or the rate at which, it is desired to make such classes lable ; 

(v) all other matters, which the State Government may so require to be specified.” 
Then sub-cl. (b) provides for publication of the proposed rules with a notice in 
the form prescribed in Schedule A. Sub-clause (c) provides that any inhabitant 
of the municipal district may send his objection in writing to the Municipality 
within the time prescribed. The Municipality thereupon has to consider the 
objection, and unless they uphold the objection, they have to submit the same 
with their opinion thereon together with the notice and draft rules to the State 
Government or, at the relevant time, to the Commissioner. Stopping here for a 
moment, the requirement of a resolution at a meeting of the Municipality is not 
only in respect of selecting a tax out of the many mentioned in s. 59, but also 
for the purpose of making rules prescribing the tax. Moreover, the Municipality 
has to appy its mind in passing the resolution both to the class or classes of pro- 

which it desires to make liable and also to any exemptions which it desires 
to make. It has in addition to apply its mind to the rate at which the tax is to 
be levied. After having applied its mind and come to a decision, there is provision 
for publication, for inviting objections and dealing with them. 

This brings us to the next stage and that is the power of the sanctioning authority, 
which is the State Government in the case of a City Municipality and was the 
Commissioner at the relevant time in respect of a District Municipality ; and 
8. 61 gives the widest possible power to the sanctioning authority. 

It “may either refuse to sanction the rules submitted, or may return them to the Municipality 
for further consideration ; or if no objection, or no objection which is in its or his opinion suffl- 
cient, was made to the proposed tax within ane month from the publication of the sald notice, 
may sanction the said rules either (a) without modifloation, or (b) subject—(t) to such modifloatrons 
not involving an moreas of the amount to be imposed, or (is) to such conditions as to the appli- 
cation within the municipal district to any purpose or purposes of this Aot specified in such 
conditions, of the whole or any part of the proceeds of such tax, as it or he deems fit.” 

Two aspects of the power of the sanctioning authority under this section may be 
noted. The first is that the sanctioning authority has to apply its mind to the 
proposed tax and to any objections made thereto by an inhabitant of the municipal 
district which have not been upheld by the Municipality ; and, secondly, the 
sanctioning authority has the right, if it sees fit, to direct that the whole or any 
part of the proceeds of such tax shall be used for a specified purpose or purposes. 
After the rules are sanctioned, s. 62 provides for publication of the rules, and that 
section, in addition, enacts that after such publication “ the tax as prescribed by 
the rules so published shall...be imposed accordingly ;’ with the result that the 
final stage of imposition of a tax is only reached the publication of the sanc- 
tioned rules. Thus, it js clear that before a tax can be validly levied under the 
provisions of the Bombay District Municipal Act, three different entities have got 
to apply their minds to it : first, the Municipality which must consider the entire 
scheme under s. 60 and must further consider any objections that may be received 
from an inhabitant of the municipal district ; secondly, the inhabitants of the 
municipal district who, upon publication of the pro have a right to object 
to any aspect thereof ; and, thirdly, the sanctioning authority, who have to apply 
their minds to the proposals and to the objections, if any, which have not been 
upheld by the.Municipality, and farther to consider whether they wish to direct 
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that the proceeds of the tax or any part thereof shall be utilised for a specified 
p or purposes. 
ow, following this procedure, it appears that octroi rules and bye-laws were 
sanctioned for Man aad on April 16, 1948, by the Commissioner. Rule 4 of these 
rules provides for the levying of a tax on alt animals and goods “‘ on the import 
thereof.” Of course, octroi, in its accepted connotation, is a duty on goods brought 
into an area and this connotation is carried out by the rule by providing that 
octroi shall be payable on animals or goods which are imported within the municipal 
area. These rules continue to be in force and the rival contentions of the two 
parties before us are these: The petitioners say that these rules do not, and 
cannot, entitle the Municipality to levy an octroi on goods imported within the 
octroi limits for sale, and that, if the Municipality wished to levy such tax, it 
must follow over again the entire procedure enacted in ss. 60,61 and 62. On the 
other hand, Mr. Patwardhan for the Manmad Municipality says that the word 
~“ import ” in T. 4 of these rules is wide enough to include animals or goods imported 
for the purpose of sale and, therefore, an octroi tax on animals or goods imported 
for sale is validly levied and it is not necessary, for the purpose of levying any 
such tax, either to amend the rules or to follow the procedure prescribed in gs. 60, 
61 and 62 over again. Now, there is no doubt that the word “import” used in 
r. 4 is general, and if the rules stood by themselves, it would dadoak baile include 
animals or goods imported for the p of sale ; but one must not forget that 
these are statutory rules made under the provisions of the Bombay District Muni- 
sr Act, 1901, and they must be readin conjunction with the relevant provisions 
of the Act itself. The relevant provisions of the Act an octroi duty were to be 
found, at the date when the rules were made, in s. 59(1), sub-cl. (t0), and they were, 
as I have pointed out, that an octroi on animals or goods or both brought within 
the octroi limits for consumption or use therein iiss R PEA and they did not 
then include within its scope animals or goods brought within the octroi limits 
for sale. Therefore, reading the rules in conjunction with the Act, the only result 
that the rules could achieve would be to provide for an octroi duty on animals or 
brought within the octroi limits for consumption or use. Indeed, were 
it suggested that the rules purported to levy an octroi tax on animals or goods 
brought within the octroi limits for sale, the rules would be ukra vires, because 
they would be in excess of the authority conferred by the Act to levy an octroi 
tax ; and it is a well-recognised canon of construction that where a literal construc- 
tion of statutory rules would render them ultra vires of the rule-making authority, 
they must be so construed as to be intra vires and held valid rather than be con- 
strued Hira vires and initially void. Therefore, on a correct interpretation of the 
rules as sanctioned on April 16, 1948, in our opinion, the rules provided for an 
octroi tax only on animals or goods brought within the octroi limits for consumption 
or use, and certainly not for sale, although the case of sale may well be covered by 
_ the general word “ import ” used in r. 4. 

But then Mr. Patwardhan urges that though the rules undoubtedly had this 
meaning before the Act was amended by providing for an octroi duty on animals 
or goods brought within the octroi limits for sale, they have a new meaning after 
the amendment of the Act. It appears to us to be dificult to conceive how the 
rules, which had a particular meaning when they were sanctioned by the sanctioning 
authority, can change their meaning subsequently. But what is more important 
is that if by some magic these ryles have acquired a new meaning after the amend- 
ment, can it possibly be py telat that any one of the three bodies that were 
concerned in the making of the rules at any time applied, their minds to the so- 
called new meaning? Going back over the stages which were preliminary to 
the rules becoming effective, when the Municipality at a general mee passed a 
resolution selecting the octroi tax, did it have in its mind a tax on animals or goods 
brought within the octroi limits for the purpose of sale? The obvious answer is 
that it could not possibly have had such a tax in mind, because it was not then 
competent to the Municipality to impose such a tax. Assuming for a moment 
that the Act had stood then as‘it stands now after the amendment, it would still 
have been open to the Municipality, in determining whether to levy an octroi 
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duty, to levy it only on animals or goods which are brought within the octroi 
limits for consumption or use only, and not to levy such a duty on animals or 
goods brought in for the purpose of sale; and, therefore, it cannot possibly be 
suggested that the Municipality at any time considered the advisability or other- 
wise of imposing a tax on animals or goods brought within the octroi limits for 
purposes of sale. Similarly, the Municipality had the right to consider any exemp- 
tions they wished to make. If they did not consider the imposition of a tax on 
animals or goods brought in for sale, they could not have possibly considered any 
exemptions they wished to make in that regard. Then they had to consider the 
rate, and I presume that in fixing a rate the Municipality would have regard to 
the total amount of tax that is likely to be collected by reason of the rate suggested. 
If the tax was to be on all imports within the octroi limits, it, might well have 
been at a lesser rate than if it were on such of the imports as were for consumption 
or use only excluding the imports for the purposes of sale. 

Coming next to the stage where any inhabitant of the municipal limits is entitled 
to object, could an inhabitant—and every inhabitant in this respect is supposed 
to know the law—have properly objected to the proposed tax on the ground 
that r. 4 was wide enough to include a tax on import for the purpose of sale ? 
The answer obviously must again be that he could not, for the simple reason that, 
as we have already pointed out, the rules must be read along with the relevant 
provisions of the Act ; and so read, the rules did not provide for a levy of octroi 
on imports for the Hie ras of sale. Similarly, when we come to the stage where 
the sanctioning authority has to apply its mind to the rules, just as in the case of 
the Municipality, so in the case of the sanctioning authority, it could not have 

ibly applied its mind to a tax on imports for the purposes of sale ; and moreover, 
if the sanctioning authority wished to direct that the tax or any portion thereof 
may be earmarked for a specified p e, it would undoubtedly have regard to 
the estimated proceeds of such tax which the sanctioning authority making the 
estimate in 1948 could not have possibly taken to include a tax on imports for 
sale. It appears to us to be clear, therefore, that at no was a tax on 
imports for purposes of sale considered by any of the authorities who were required 
by law to consider it; and in the absence of such consideration, the tax cannot 
possibly be lawfully levied. 

This view of ours derives great support from a provision in the Bombay District 
Municipal Act, 1901, s. 47. That section deals with the power to suspend, reduce 
or abolish any existing tax; and sub-s. (2) thereof enacts :— 

“The provisions of Chapter VII relating to the mposition of taxes shall, so far as may be, 
apply to the suspension, reduction or abolition of any tax and to the suspension, alteration or 
rescission of any rule presoribing a tax.” 

Therefore, the Legislature in terms provides that any alteration or modification 
of the tax structure can only be carried out in the manner provided by Chapter 
VII ; and if the procedure in Chapter VU, which includes ss. 60, 61 and 62, is to be 
followed for the slightest alteration or modification of the rule prescribing a tax, 
obviously, when what is sought to be achieved is in substance to impose a fresh 
tax, it could not be that such procedure need not be followed: Support is also 
derived to this view from a decision of a Division Bench of this Court in Kalu 
Karim v. Municipality of Broach'. This was a case of the imposition of terminal 
tax. The original proposal for, a tax which was submitted by the District Munici- 
ea of Broach for the sanction of Governmentecontained in the schedule of 
articles which were to be subjected to tax item No. 20 “ Miscellaneous articles.” 
These inter alia included*fruits. Government, while sanctioning the rules, deleted 
item No. 20; but at a later date Government accorded sanction to adding item 
No. 20 in the list. When the item was so added, the procedure prescribed in the 
District Municipal Act, as. 60, 61 and 62, was not followed over again. Sir Amber- 
son Marten, Chief Justice, in delivering the judgment, held that the addition of 
item No. 20 amounted to the imposition of a new tax, and that, therefore, the 
imposition was void inasmuch as thé procedure laid down for imposing & new tax 
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had not been followed. The learned Chief Justice, in his Judgment, inter alia 
points out that the fruit merchants who were affected by the inclusion of item 
No. 20 in the schedule had no opportunity of making any representation to Gdvern- 
ment on that point. Indeed, on facts the case that the learned Chief Justice was 
dealing with was a stronger case in favour of the Municipality than the present 
one, because as item No. 20 had o y been included by the Municipality in” 
the schedule and, therefore, included in the resolution of the Municipality which | 
was published and to which an PORT of the municipal area could have ob- 
jected, the fruit merchants could have objected to the item then ; but the learned 
Chief Justice points out that once the item had been deleted by Government and 
sanction had accorded under s. 61 and the sanctioned rules published under ' 
s. 62, even the addition of item No. 20 to the list, on which perom opinion had 
been elicited or on which in any event there was o P for the public to | 
file objections on a prior occasion, could not be in elade without going through 
the entire-procedure over again. In the case before us, the case is a much stronger 
S in favour of the petitioners, because the petitioners certainly have had no oppor- 

of objecting to the levy of an octori on goods brought into the octroi limits 
Aa e purpose of sale only. 

In our opinion, therefore, the present octroi rules do not empower the Manmad 
Municipality to levy an octroi on animals or goods impo within the octroi 
limits for purposes of sale. 

A point has been made in the petition that the petitioners and two other dealers 
in petroleum products are the only three parties singled out for the imposition of 
an octroi on imported for the purpose of sale and that this action is discri- 
minatory and offends against art. 14 of the Constitution. In this regard, the 
Administrator of the Municipality, in his affidavit, has pointed out that this 
statement is not correct and that the Municipality has been levying octroi on 
imports of goods by every one for the purpose of sale. We must accept that 
statement as true and, therefore, no question of determining whether there has 
been any discrimination arises. 

The result, therefore, is that the petition succeeds and a writ of mandamus 
will issue restraining the respondents, their servants and agents from levying, 
collecting or recovering octroi in respect of goods brought within the octroi limits 
for the purpose of sale only. Respondents to pay the petitioners’ costs. 

Application allowed. 


Before Mr. Justico J. C. Shah and Mr. Justice Palnithar. 
SETH CHHANGAMAL HARPALDAS v. DOMINION OF INDIA.* 


Railway receipt—Oonsigncs undor ratlway receipt not owner of goods consigned—Wheiher such 
consignee can sue railway administration for compensation for loss or damage to goods. 

A bare consignee under a railway receipt, not being a party to the contract of consign- 
ment and who is not the owner of the goods, cannot maintain a suit against the railway 
administration for compensation for loss or damage to the goods. He has no cause of 
action ev condracty nor ox delicto. 

The contract incorporated m the railway receipt results from acceptance of the For- 
warding Note which is expressly in the form of a request by the consignor to the railway 
administration and it is on aqgeptance of the Forwarimg Note that the railway receipt 
is issued. The consignor may direct the railway administration to deliver the goods covered 
by the railway recerpt to the consignee, but the consignee aloes not thereby become a 
party to the contract. Unless he is the owner of the goods covered by the railway receipt, 
the consignee is an agent of the consignor for receiving the goods; and an agent of the 
cansignor cannot sue the railway administration for loes of the goods. 

Union of India v. Taheralh,! Sri Ram Krishna Mills v. Governor-General,” Ohunna Lal 


* Decided, April 18, 1957. First oP of 1p60. 
No. 579 of 1082. from the decision o O. (1956) 58 Bom. L. R. 650. 
Civl J Senior aris at 3 [1045] A. L R. Pat. 887. 


‘Jalgaon, in Special Civil Suit No. 12 
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v. G. G. in Oounoil!, M. S. M. Ry. Oo. v. Rangaswamy Chetty’ Shamji Bhanji & COo. 
v. North Western Ry.* and Brachshaw v. Dominion of Indsa,‘ referred to. 


The facts appear in the judgment. 


. G. S. Gupte, for R. B. Kotwal, for the appellants. 
|G. P. Murdeshwar/B. A. Chikarmans, for respondent No. 1. 


J.O. Sman J. The plaintiffs, who are commission ts tienen at Delhi, have 
by this appeal challenged the decree by the Civil Judge, Senior Division, 
at Jalgaon, in Special Suit No. 12 of 1950 dismissing their suit against the Domi- 
nion of India. 


The facts which give rise to the claim made by the plaintiffs are briefly these : 
. One Malhari Bhika loaded a wagon at Kajgaon station on the Central Railway 

with raw plantains and obtained Parcel ay Bill No. 7984/79 on October 21, 
1948, for carriage of the consignment to Delhi. The plantains loaded by Malhan 
Bhika were then sold to Peer Mahomed & Sons. The Parcel Way Bill was obtained 
in the name of Malhari Bhika as consignor and the consignees were the plaintiffs. 
The Forwarding Note is exh. 98, dated October 21, 1948, and by that Forward 
Note Malhari Bhika requested the Station Master at Kajgaon to receive an 
forward by passenger train the ‘parcel’ described therein to Delhi Junction 
Station at reduced rates. This consignment reached Delhi on October 26, 
1948. It ap that between Kajgaon and Itarsi the wagon was attached to 
89 Dn. Parcel Train and beyond Itarsi it was attached to a mixed passenger train. 
In the normal course by passenger train from Kajgaon this wagon should have 
reached Delhi on October 28, 1948. On arrival at the Delhi Station the contents 
of the wagon were found to be damaged and the loss was estimated as of the value 
of Rs. 2,700. a 


On October 22, 1948, Peer Mahomed and Sons signed a Forwarding Note for a 
wagon-load of plantains from Kajgaon to Delhi. By the Forwarding Note the 
Station Master at Kajgaon was requested to forward the wagon by passenger 
train. Parcel Way Bill No. 7984/88, dated October 22, 1948, was obtained in 
the name of Peer Mahomed & Sons as consignors and the consignees were the plain- 
tiffs. This consignment was also boo at reduced rates. The wagon was 
loaded on October 22, 1948, and between Kajgaon and Itarsi the wagon was 
attached to 89 Dn. Parcel Train and at Itarsi it was attached to a mixed passenger 
train. In the normal course, if it had been carried by passenger train, the consign- 
ment should have reached Delhi on October 24, 1948, but it reached Delhi on 
October 26, 1948, and on opening the wagon the contents were found to be damaged. 
The loss was assessed at Rs. 4,125. 


On September 29, 1948, Peer Mahomed & Sons had signed a Forwarding Note 
for a wagon-load of plantains from Kajgaon to Delhi. The Parcel Way Bill was 
No. 7988/68, dated Solene 29, 1948. The consignors were Peer Mahomed 
and Sons and the consignees were the plaintiffs. The wagon was attached to 
89 Dn. Parcel Train up to Itarsi and from Itarsi it was attached to a mixed n- 
ger train. In the normal course, the wagon should have reached Delhi on October 
1, 1948, if sent by passenger train : but it reached Delhi on October 5, 1948. On 
arrival at Delhi the contents of the wagon were found to be damaged and the loss 
was assessed at Rs. 2,200. By the Forwarding Note in this case also the con- 
signors had ested the railway administration to send the consignment by 
passenger train but it wgs sent by parcel train from Kajgaon to Itarsi. The goods 
were booked at reduced rates. 

The plaintiffs served notices upon the railway administration and the Dominion 
of India claiming Rs. 10,061-12-0 as compensation for damage to the three consign- 
ments. In reply to the claim made by the plaintiffs it, was asserted by the Superin- 
tendent of Claims by letters exhs. 141, 148 and 111 that the consignments were 


‘carried throughout by passenger trgin as per contract without any avoidable delay 
1 [1950] A. L R. AI 89. . 3 (1945) 48 Bom. L. R. 698. 
2 [1924] A. E R. Mad. 517. 4 {1055] A. L R. XL B. 70. 
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and that there was no misconduct on the part of the railway administration.’ The 
railway administration having rejected the claim, the plaintiffs filed Special 
Suit No. 12 of 1950 in the Court of the Civil Judge, Senior Division, at 
Jalgaon, agains the Dominion of India as representing the Central Railway, for a 
decree for Rs. 10,061-12-0 being the amount of compensation for loss suffered by 
the plaintiffs, and interest thereon. The plaintiffs also claimed interest at the 
rate of 12 per cent. from the date of the suit on Rs. 9,025, the aggregate amount 
of compensation claimed by them. 

The suit was resisted by the Dominion of India contending inter alia that the 
plaintiffs could not maintain the suit as they were merely consignees acting as 
commission agents of the consignors and that they were not owners of the goods 
and as consignees they were entitled only to take delivery of the consignments 
as agents of the consignors and the plaintiffs had no cause of action for filing a suit 
for com ation for loss of the consignments. It was also contended that under 
the Risk Note the railway administration was absolved from liability, that the 
claim was barred by the law of limitation and that in any eventthe compensation 
claimed was excessive and unreasonable. 

The learned trial Judge held that the railway administration did not bind itself 
by agreement to carry the goods by passenger train and that in failing to deliver 
the goods within a reasonable time the railway administration was not guilty of 
misconduct or negligence. He also held that no cause of action had accrued to 
the plaintiffs and that in any event under the Risk Notes the railway administration 
was exonerated from liability to compensate the plaintiffs for loss they may 
have suffered. He observed that the plaintiffs as mere commission agents and 
consignees under the railway receipt could not file a suit for compensation for 
damage to the consignment ; and that the claim for compensation in respect of 
the third wagon was barred by the law of limitation. The learned Judge accor- 
dingly dismissed the plaintiffs’ suit. In this appeal the plaintiffs have not chal- 
lenged the decree passed by the trial Court dismissing their claim for compensation 
for damage to the third consignment, and have restricted their claim to Rs. 
7,596-4-0—Rs. 8,000 being compensation for oan to the first consignment and 
Rs. 4,596-4-0 being compensation for damage to the second consignment. 

Mr. Kotwal on behalf of the plaintiffs urged that the trial Court was in error 
in holding that no breach of contract was committed by the railway administration 
in not sending the goods by passenger train. In our view, that contention must 
be accepted. The Forwarding Notes expressly requested the Station Master at 
Kajgaon to despatch the goods by paaien train and in pursuance of these 
Forwarding Notes the Parcel Way Bills were made out. Even it was the case of 
the railway administration, as is evident from the letters, exhs. 141, 148 and 111, 
that the consignments of plantains had been sent by passe train. It is un- 
disputed that from Kajgaon to Itarsi the consignments had not been sent by passen- 
ger train but they were sent by a parcel train. 89 Dn. from Victoria Terminus, 
to which the wagons were a ed, is only a parcel train Itis, therefore, difficult 
to accept the view of the learned trial Judge that there was no breach of contract 
committed by the railway administration in sending the wagons from Kajgaon to 
Itarsi by parcel trains. In a recent judgment delivered by us in Union of India 
v. Shendurni Co-operative Frut Sale Society Lid! we have taken the view that 
despatching a wagon attached to a ea train, when the Parcel Way Bill was 
issued in response to a Forwarding Note esting the Station Master to send 
the consignment by passenger ttain, amounted to a breach of contract. Evidently 
there has been great delay between the dates of despatch of the wagons and the 
dates when they reached Delhi. There is no clear evidence as to when the 89 Dn. 
Parcel train reached Itarsi with the wagons, and there is also no evidence as to 
how long the wagons were detained at Itarsi. In B. B. & C.I. Railway v. Mahmad- 
bhat? it was held by this Court that if a consignment of perishable goods is sent 
by goods train, when it was agreed between the consignor and the railway adminis- 
tration that the consignment was to be sent by passenger train, a breach of contract 


1 (1057) First A No. 303 of 1052, 22/28, 1987 (Unrep.). 
decided by Shah and Paltkar JJ., on March 2 (1029) 81 Bom. L. R. 616. 
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is committed by the railway administration and that the railway administration 
18 liable for loss suffered by the consignor. 

The next question which falls to be determined is whether the plaintiffs as 
consignees of the goods can maintain an action for compensation for damage to the 
goods. Mr. Kotwal urged that a consignor, & consignee and the endorsee of a 
railway receipt are entitled to file an action for compensation against the railway 
administration for loss of the consignment. It is not disputed that the consignor 
being a party to the contract with the railway administration is entitled to file a 
suit for compensation for loss suffered by him by reason of the breach of contract 
committed by the railway administration or by reason of misconduct on the part 
of the railway employees in dealing with the consignment. Again in has been 
held by this Court in Union of India v. Taherali,! that an endorsee of a railway 
receipt, when he is not merely an agent for collection of the goods but has title 
to the goods, can file a suit against the railway administration for compensation 
for loss or damage to the consignment, even though he is not a party to the contract 
of RETEN A railway receipt is, by the definition contained in s. 2(4) of the 
Sale of Act, a ‘ document of title to , and title to the goods covered 
by a railway receipt may be transferred by delivering the same with the intention 
of transferring the goods. But a consignee of the goods is not a party to the con- 
tract of consignment. At best, he is an agent of the consignor to take delivery 
of the goods covered by the railway receipt. In form, a railway receipt authorises 
the consignee to take delivery of the goods at the destination, and a consignee 
not being a party to the contract of consignment cannot file a suit for breach of 
the contract contained in the railway receipt. 

In Macnamara’s “ Law of Carriers by Land,” 2nd edn., at p. 107, in art. 185, 
it is observed as follows: 

“Where goods delivered to a carrier to deliver to a consignee are lost or damaged through 
the default of the carrier, the proper person to sue is the person with whom the carrier has 
contracted,” 
and reference is made to Davis v. James,* Moore v. Wilson,? Dunlop v. Lambert,‘ 
and Mead v. The South Eastern Railway Company.* Then it is observed (p. 107) : 

“In the case of goods the subjectmatter of a contract of sale being so lost or damaged, 
and in the absence of any special contract between the carrier and the seller or buyer as the 
case may be, the proper person to sue the carrier is the person in whom the property in such goods 
is vested during transit.” 

In Halsbury’s “ Laws of England,” 8rd edn., Vol. IV, p. 196, art. 481, it is 
observed : 

“Delivery to a carrier,...does not necessarily vest the property in the goods in the consignee ; 
and so, if the property in the goods has never passed to the consignee, the consignor should sue 
for lows or damage...A carrier is usually the agent of a buyer to receive goods, but not to accept 
tham. . .delivery of the goods to a carrer does not vest the property in the buyer without his 
acceptance ; the risk remains with the cansignor, and the consignor should sue, and not the 
consignee.” 

It is also stated in art. 482, p. 197 that: 

“...although the property in the goods has not passed to the consignee, if he has made a special 
contract with the carrier for their carriage, or if the conmgnor has delivered ths goods to the 
carrier as agent for the consignee, the latter is the person to sue; and this may be the case even 
though the consignor has paid the carrier, for, in the abeence ef any arrangement to the contrary, 
the conmgnor is always liable to pay the carrier.” 

Two propositions appear to be well-settled. The right of action to recover 
compensation for loss or damage to the goods ordinarily vests in the consignor. 
Where the goods lost or damaged in transit are the subject-matter of a contract 
of sale, the owner of the goods may in the absence of a contract to the contrary 
sue the railway administration. Therefore, a consignee who is in possession of a 
railway receipt duly endorsed by the consignor may maintain an action for com- 

l toe) 58 Bom. L. R. 650, s 4 (1888) 6 Ol. & F. 600 

2 (1770) 5 Burr. 2680.  B (1870) 18 W. R. 735. 

8 (1787) lT. R. 689, 
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pensation for loss of the goods covered thereby, but he can do so not because he 
is the consignee but because he is the owner of the goods. A consignor may sue 
for compensation for loss relying upon the breach of contract of consignment. The 
owner of goods covered by a railway receipt may sue for compensation relying 
upon his title, and the loss of goods by misconduct of the railway administration. 
But a bare consignee, who is not a party to the contract of consignment and who 
is not the owner of the goods, cannot maintain a suit for compensation for loss 
or damage to the goods. He has no cause of action ex contractu nor ew delicto. 

Mr. Kotwal fairly conceded that the question raised before us has not been 
expressly decided in the Courts in India, but he submitted that there are observa- 
tions in certain decisions which support his contention. In Sri Ram Krishna Mills 
v. Governor-General tt was held by Mr. Justice Beevor that the consignee or the 
person to whom the railway receipt has been endorsed is the only on who can 
sue for non-delivery of the goods when goods have been deliv to the railway 
or for consignment. In that case Messrs. Baijnath Ramkisun had des- 
patched to Dhanbad five tins of ghee from Begusarai station to self. The consignor 
did not endorse the railway receipt in favour of Sri Ram Krishna Mills, Ltd., but 
Sri Ram Krishna Mills, Ltd., filed a suit for damages for failure to.deliver the e 
It was held that the plaintiffs could not maintian a suit for . Mr. Justice 
Beevor, after referring to a passage from the judgment of their Lordships of the 
Privy Council in Mercantile Bank of India, Ld. v. Central Bank of India, Ld.,* 
observed (p. 888) : 

“| This suggests that the right to sue vests elther in the consignee or in the person to 
whom the railway receipt has bean endorsed...”’. 
But the learned Judge having held that the plaintiffs in that case, who were 
neither the consignees nor endorsees of the railway receipt and who claimed to be 
owners of the goods, could not maintain the action, the observation relied upon 
was, In our judgment, a mere dictum not necessary for the decision of the case. 

In Chunna Lal v. G. G. in Council, it was held by Mr. Justice Seth that a consig- 
nor, who sued for compensation for loss caused to him by non-delivery of goods 
alleging that the co ee was his commission agent, could not be non-suited 
tn limine without affording him an opportunity to substantiate his allegation that 
the property in the goods had not passed to the consignee. The actual decision 
in that case does not support the view contended for by Mr. Kotwal in this case. 
But the Court in that case relied upon a judgment of the Madras High Court, 
M. S. M. Ry. Co. v. Rangaswamy Chetty,‘ wherein .it was observed that a consignee 
alone could sue for loss caused by non-delivery of goods after the had been 
delivered to the railway company for consignment. After refering to that 
judgment, the learned Judge observed that (p. 89): a 

‘", ..when goods are delrvered to a Railway Company for transmission to a buyer, the property 
in the goods passes to the buyer and any loss that is occasioned thereafter. is the loss to the 
buyer and no loss to the seller, and that the seller having suffered no loes, is not entitled to 
claim any damages from the Railway Company.” 

That, however, is not a decision in support of the proposition that a bare consignee 
under a railway receipt may sue the railway administration for loss of the goods. 

In M. S. M. Ry. Co. v. Rangaswamy Chetty, the head-note is: 

“Oonsignee alone can sus for loss caused by the non delivery of the goods after goods have 
been delivered to Railway Compgny for consignment.” ° 
In that case, the consignors filed a suit for damages for loss of a consignment. 
On evidence it was found that in consigning the goods the plaintiffs had acted 
merely as agents of another person and had in consequence of non-delivery 
of the goods to the consignee not suffered any loss. On those facts it was held 
that the consignors were not entitled to maintain the action. The observation 


that a consignee alone can file a suit was plainly unnecessary for the decision 
of that case. 
1 (1948) A. I. R. Pat. 387. ~S [1950] A I. R. AN. 89. 
2 (1987) L. R.8685 L A. 75, ao. 40 Bom. 4 [1924] A, L R. Mad. 517. 
L. R. 718. 
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In Shamjt Bhanji & Co. v. North Western Ry. it was held by Mr. Justice Bhag- 
wati that the plaintiffs, who were consignors and who ultimately became endorsees 
of the railway receipt, could file a suit for loss of the goods. It was observed in 
that case that the endorsements made on the railway receipt by the plaintiffs 
had not the effect of passing the property and that in any event the re-endorsement 
made by the endorsee in favour of the plaintiffs invested them with the right to 
receive the goods represented by the railway receipt from the railway company, 
and that as the contract of carriage had been entered into by the plaintiffs they 
were the only persons entitled to maintain the suit against the railway company 
for compensation for loss of the goods. The case does not lay down that the 
consignee can file a suit for compensation for loss, and the principle of the case is 
plainly inconsistent with the dictum in the case in M. S. M. Ry. Co. v. Rangaswamy 
Chetty 


In Erachshaw v. Dominion of India* it was observed that a consignee of goods 
has sufficient interest in the goods to entitle him to sue for compensation for loss 
arising out of misconduct of the railway administration, and in support of that 
observation, Jalan i Sons v. G. G. in Council,? was cited. But it is evident from 
Jalan & Sons’ case that the plaintiffs were held entitled to sue as endorsees of the 
railway receipt, and not as consignees. in in Krachshaw’s case the plaintiffs 
were held on facts to be owners of the and entitled to sue. 

It is admitted that the railway receipts were never sent to the plaintiffs by the 
consignors and the plaintiffs were merely commission agents of Peer Mahomed & 
Sons. Suganmal Harpaldas, who is a partner of the plaintiff firm, admitted that 
he had not suffered any loss and that he was entitled merely to his commission 
in the sale proceeds. He also admitted that the railway receipt was never sent to 
him. Evidently the plaintiffs were not even in possession of the railway receipt 
and could not be deemed to have become owners of the goods by negotiation of 
the railway receipt. They had otherwise no interest in the goods as owners and 
they were not parties to the contract with the railway administration. 

Mr. Kotwal submitted that when a railway receipt is issued by the railway 
administration on consignment of goods there is a tripartite contract between the 
consignor, the consignee and the railway administration and that the breach of 
contract by the railway administration or misconduct of the employees of the 
railway confers a cause of action upon the consignee. In our view, this contention 
cannot be accepted. The contract incorporated in the railway receipt results 
from acceptance of the octane: Ea ich is expressly inthe formof a est . 
by the consignor to the railway inistration and itis on acceptance of the For- 
warding Note that the railway receipt is issued. It is true that the consignor 
may direct the railway administration to deliver the goods covered by the railway 
receipt to the consignee, but the stipe Te ee does not thereby become a party to 
the contract. Unless he is the owner of the goods covered by the railway receipt, 
the consignee is an agent of the consignor for receiving the goods; and an agent 
of the consignor cannot sue the railway administration for loss of the goods. 

_ Itis well-settled that normally a person who is not a party to a contract 

cannot maintain an action for breach of that contract. That rule, it is true, is 
subject to certain well-recognised exceptions, e.g., a person who is not a party toa 
contract can sue on it if he is claiming ugh a party to the contract, or if he is in 
the ition of a cestus que trust or of a principal suing through an agent, 
or if he clam under a familyssettlement : see Naty Petroleum Company Lid. 
v. Popatlal.4 In this case, the plaintiffs do not fall within any of the excepted 
clasges. Not being parties to the contract and not being owners of the Ware 
covered by the railway receipt, in our judgment, the plaintiffs had no right to 
Maintain an action for compensation for loss of the goods. 

The appeal is, therefore, dismissed with costs. 


Appeal dismissed. 
® 
1 (1945) 48 Bom. L. R. 698. 3 Pee e a 190. 
2 [1055] A. L R. M. B. 70. 4 (1936) 38 Bom. L. R. 610, 
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Before Mr. Justices Mudholkar and Mr. Justis Kotval. 


GIRDHARILAL JIVANLAL MAHESWARI v. THE ASSISTANT COMMIS- 
SIONER OF SALES TAX, NAGPUR.* 

Coeniral Provinoss and Berar Sales Taw Act (X XI of 1947), Seos. £(1)(a), 2(c)(d)(g)—Assssse selling 
surplus of agrioultwral produces from lands afier meeting his requiremente—A ssessce not proved 
to have acquired lands to carry on business of selleng or supplying agricultural produce—W hsther 
assesses liable to pay sales tar on Ass turnover from agrioukure. 

The petitioner, who was an occupant of certain lands in which he bad sown and raised 
crope of cotton, groundnuts and grain, after meetmg his personal requirements sold the 
balance of the crops during the relevant periods of sales tax amesament. The petitioner 
algo carried on a business m coal, machinery, cotton, cotton-seed, groundnut and cotton 
bales, in respect of which he was registered as a dealer under the Central Provinces and 
Berar Bales Tax Act, 1947. The petitioner kept separate accounta of the incomes derrved 
from the agricultural produce and from his business and there was nothing to show that the 
petitioner had acquired the lands with the primary intention of doing business of selling or 
supplying agricultural produre. In the ssseasment proceedings the Sales Tax Offoer in 
computing the total turnover of the petitioner, took mto account not merely the turnover 
of the business, but also the amounts realized by the sale of his agricultural produce. The 
petitioner objected to the inclusion of the amounts received by him from sale of his agricul- 
taral produce :— 

Held, that the sale of the agricultural produce of his lands by the petitioner did not amount 
to the carrying on of a bumneas of sallmg or supplying these goods, 

that the petitioner, therefore, could not be held to be & dealer in respect of those goods 
under s. 2(0) of the Act, and 

that the petitioner, therefore, was not liable to pay sales tax on his turnover from agri- 
culture. 

Bombay State v. Ahmedabad Education Soo., agreed with. 
Smith v. Andereon* and Raja Vishrshwar v. Provinos of Bihar,’ referred to. 
The facts appear in the judgment. 


R. M. Hajarnact, for the petitioner. 
W. K. Sheorey, for the respondents. 


Korvat J The order in this petition shall also govern the decision of Mis- 
cellaneous Petitions Nos. 180 and 181 of 1956, all by the same petitioner. They 
are directed against the orders of the respondents, the Sales Tax Officer, Akola, 
and the Assistant Commissioner of Sales Tar, N i 

Three cases for three different periods, viz. from October 22, 1949 to November 9, 
1950, from November 10, 1950 to October 80, 1951, and for 1951-1952, were 
commenced against the petitioner in order to assess him to sales tax. The three 
cases were disposed of by respondent No. 1 (the Assistant Commissioner of Sales 
Tax) by a common order in Sales Tax Appeal No. 5060/I-A-6, impugned 
in Miscellaneous Petition No. 181 of 1956. 

The facts are not in dispute. The petitioner was an occupant of 542 acres 
spe thas of land in eight villages in Akot tahsil of Akola district. In 440.77 

land he had sown and raised esa cotton, groundnuts and grain. 
After aicuing his personal requirements, the ce of the crops were sold be the the 
petitioner, during the three petiods under assessment, 
For Ra. 69,442-11-8 (subject-matter of M. P. No, 130 of 1958) 
For Ra. 29,428-12-6 (subject-matter of ML P. No. 131 of 1958) 
For Ra. 88,602- 1-8 ea jaote marten of M. P. No. 182 of 1958) 


The petitioner was also on & business aa a sole pu park under the 
name and style of “Messrs das Girdharilal” in coal machinery, cotton, 
cotton-seed, groundnut and cotton bales. In eens of this business, he was 


* Decided, February 36, 1957. Minoellansous 1° (1956) 58 Bom. L. R. 572. 
Petition No 182 of 1956 (with Miscellaneous 2 i 15 Oh. D. 247. 
Petitions Nos. 180 and 181 of 1058). 3 [1951]}2 8. T. O. 129. ` 
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as a dealer under the provisions of the Central Provinces and Berar 
es Tax Act, 1947, and his certificate of registration (No. 682/AKT), dated 
October 22, 1947, has been exhibited in each case. 

In the assessment proceedings the Sales Tax Officer, in computing the total 
turnover of the petitioner, took into account not merely the turnover of the 
business referred to above, but also the amounts realized by the sale of his agri- 
cultural produce i.e. amounts mentioned in paragraph 8 above. These amounts 
in each case were culled from two accounts, among others, maintamed by the 
petitioner, namely, (1) the en Kheti account ” and (2) the “ Cotton and 
grain account from the Kheti.” 

There is no dispute, as to the amounts involved or the sources of those amounts. 
It is accepted by both parties that the turnover from the two accounts mentioned 
above was in respect of the sale of produce of agricultural lands cultivated by the 

etitioner. The petitioner objected to the inclusion of the amounts received by 

m from sale of his agricultural produce and his objection was concurrently 
ri by the Sales Tax authorities. 

The view of the matter which the Sales Tax Officer (respondent No. 2) took 
is best expressed in his own words as follows :— 

“ A person carrying on business of selling or supplying goods is a dealer and is liable to pay 
sales tax even if in the course of such business of selling or supplying such goods, he sells the 
agricultural produce of his own flelds. What is important is that he must be a dealer as defined 
in section 2 (c) of the Sales Tax Act.” 

Since the petitioner was already registered as a dealer, upon this view, the Sales 
Tax Officer had no difficulty in assessing the petitioner to sales tax in respect 
of the agricultural produce of his fields. 

In appeal the Assistant Commissioner of Sales Tax (respondent No. 3 in his 
order in Sales Tax Appeal No. 5060/I-A-6 of 1954 ref to r. 7 (2) (+) of the 
Sales Tax Rules and came tothe conclusion that “even agriculture can bea 
business.” 


to the provisions of the Act, the incidence of taxation is defined in 
s. 4{ 1) (a) as follows :— 

“ In Madhya Pradesh excluding the merged territories every dealer whose turnover during 
the year preceding the commencement of this Act exceeded the limits specified in sub-section (5) 
shall be liable to pay tax in accordance with the provisions of this Acb on all sales effected after 
the commencement of this Act.” 


By virtue of cl. (g) of s. 2, the word “sale” means transfer of property in goods, 
and the expression “‘goods’’ has been defined in cL (d) of that section as follows:— 

“ ‘goods’ means all kinds of movable property other than actionable claims, stocks, shares, 
securities or Government stamps and includes all materials, articles and commodities, whether 
or not to be used in the construction, fitting out, improvement or repair of immovable property.’’ 
In cl. (c) the word “dealer” has been defined as follows :— 

“doalor means auy person who, whether as principal or agent, carries on in Madhya 
Pradesh the business of selling or supplying goods, whether for commission, remuneration or 
otherwise and includes a firm, a partnership, a Hindu undivided family and the Central or a 
State Government or any of their departments and includes also a society, club or association 
selling or supplying goods to its members.” 

The explanation to this clause need not detain us here. 


There can be no dispute that the produce of thé petitioner’s fields were goods 
or that he sold them as such. The question which to be decided is whether 
the petitioner was a ‘‘dealer” in respect of these goods. 

On a reading of the provisions of the Act it appears to us that the intention 
of the Act was in all cases to tax the sale or purchase of in Madhya Pradesh 
which are transferred in the course of “the business of selling or sup lying goods.”’ 
This is clear from a reading of the definition of a ‘dealer’ c) of s. 2, and 
therefore, the further question that arises is whether in the rae of the 
present case the sale of the agricultural produce of his fields by the petitioner 
could amount to the carrying on of a business of selling or supplying those goods. 
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If it does the petitioner would be a dealer and liable to tax ; if not, he cannot 
be held to be a dealer and would be exempt from tax. 

Bearing in mind the definition of “dealer” set out in the Act what has to be 
established then is not merely that a person sells or supplies any goods but that 
he e himself in the business of selling and supplying the particular 
In other words, it must be shown that he carries on the activity of selling or 

supplying ds and that he does so as a business. Can it be said that an agri- 
` culturist who owns lands, cultivates them and sells their produce must necessarily 
be regarded as ing on the business of sale or supply of goods? We may 
refer to the decision of Jessel M. R. in mth v. Anderson! in which he has discussed 
the meaning of the word ‘business.’ In the course of his judgment’ the learned 
| Master of the Rolls observed (p. 260): 

“For mstance, a man who is the owner of offices, that is, of a house divided into several 

floors and used for commercial purposes, would not be said to carry on a business because he let 
the offloes as such ; but suppose & company was formed for the purpose of buying a building, or 
leasing a house, to be divided into offices, and to be let out, should not we say, if that was the 
object of the company, that the company was carrying on business for the purpose of letting 
offices, or was an office-letting company, trying it by the use of ordinary colloquial language ? 
The same observation may be made as regards a single individual buying or selling land, with this 
addition, that he may make ib a business, and then it is a question of continuity. A man occasio- 
nally buys and sells lands, as many land owners do, and nobody would say he was a land- 
jobber or dealer m land, but if a man made it his particular business to buy and sell land to obtain 
profit, he would be designated as a land-jobber or dealer in land.” 
Though the judgment of Jessel M. R. was not accepted in the Court of Appeal, 
it was not reversed on this part of his observations but on a different aspect of the 
case. The observations w ich we have quoted above would thus lend support 
to what we have said above. 

In a recent case decided by a Division Bench of this Court—Bombay State v. 
Ahmedabad Education Soc.1—the Court was called upon to construe the definition 
of ‘dealer’ in s. 2 (c) of the Bombay Sales Tax Act, which for the purposes 
of the matter before us is identical in terms with that contained in cl. (c) of s. 2 
of the Central Provinces and Berar Sales Tax Act, 1947. The judgment of the 
Court was delivered by the learned Chief Justice who observed (p. 575): 

“ Tt is clear from the definition of @ dealer that it is not merely the act of selling as defined 
in the Act which constitutes a person a dealer. The activity which the person must indulge in 
is not merely the activity of selling m the sense of transferring property m goods, but it must be 
the activity of carrying on the business of sellmg or supplying goods. What the Legislature has 
emphasised is not the act or activity of selling but the act or activity of carrymg an the business.”’ 
We are in respectful agreement with the view of the learned Chief Justice. It 
will thus be seen that a person does not necessarily fall within the definition of" 
a “dealer”? contained in the Act merely because he sells or supplies commodities, 
and in order to bring him within the definition it is additionally necessary to 
show that he carries on those activities as his business. 

There is one more dcision to which one may usefully refer and that is Raja 
Visheshwar v. Province of Bihar. In the course of his judgment Manohar Lall 
J. observed (p. 189) : 

“ In the present case before me all that I find is that the plaintiff owns agricultural sirat 
lands which he cultivates and from which he produces the goods. This is one operation. Now, 
he cannot consume all the goods and he must sell the excess if he does not require all for his own 
consumption. How cen the mere fbt of selling the excess make the plaintiff carry on a buiness 
of selling the produce ? Bee the case of Come. of Ino. Tax, Burma v. Kokins Dairy, Rangoon, 
where a dairy business was being carried on oy an assesses owning &gricultural lanus.” 

Like the case before Manohar Lall J., the present case also relates to the sale by 
an agriculturist of the produce from his lands and therefore the observations 
of the learned Judge which are quoted above are very pertinent. 

We may also point out that while an agriculturist who cultivates his lands 
no doubt engages himself in the busineas of agriculture, that is not the same thing 


1 (1880) 15 Gh. D. 247. 8 +088) 28. T. O. 120, 139, 140. 
2 (1956) 58 Bom. L. R. 572. 4 (1988) 6 I.T. R. 502. 
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as engaging in the business of sale or supply of agricultural produce. Again, 
an agriculturist may sell the produce from his lands but this aeie cannot 
by itself be regarded as a business of sale or supply of agricultural produce ; nor 
again would the two sets of activities taken together be said to constitute such 
a business, unless of course his primary intention in engaging himself in such 
activities was to carry on the business of sale or supply of agricultural produce. 
As would appear from the observations of Jessel M. h. an owner of property is 
entitled to earn an income therefrom, and merely because he has engaged himself 
in certain activities which enable him to earn that income, it cennot be said that 
he bas engaged himself in a particular business. Thus, where an agriculturist 
carries on certain activities for the purpose of earning an income from his lands, 
he does not necessarily become a dealer under the definition ins. 2 (c) of the 
Sales Tax Act. 

The petitioner in the instant case owns considerable lands which he cultivates 
and gets agricultural produce from them. He has also a business. The accounts 
of the two are separately maintained (which fact the Assistant Commissioner 
admits in his order in appeal No. 5060/1-A-6 of 1954) and the income from agri- 
culture can be clearly separated from the income of his other business. There 
is nothing to show that the petitioner acquired these lands with a view to doing 
“the business of selling or supplying” agricultural produce. According to him, 
he is principally an agriculturist who also deals in cotton, coal, oil-seeds and 
groundnuts. No doubt, he was carrying on agricultural business, but prima facie 
that was for the pumpose of earning income from his fields. There is nothing in 
the orders of the Sales Tax authorities to show that the lands were acquired with 
the primary intention of doing business of selling or supplying agricultural produce. 
Unless it is established that a person engages himself in the business of sellin 
or supplying goods, he would not fall within the definition of “dealer” contain 
in s. 2(c) of the Act. We do not say that in a given case the cultivation of land 
may not be undertaken with the object or sal ae of carrying on a business of 
selling or supplying agricultural produce, but, as stated, in the instant case 
there is nothing from which we can so conclude. In all cases of taxation the 
burden of proving the necessary ingredients laid down Ry law to justify taxation, 
is upon the ing authority, and in the instant case they have failed to prove 
the essential 1 ient, viz. the intention ofthe petitioner to carry ona business 
of selling or supplying agricultural produce. 

Were we to hold, as the Assistant Commissioner has held, that the mere carrying 
on of agriculture is itself a business of selling or supplying agricultural produce, 
we should be throwing the door open for the taxation of every agriculturist to 
sales tax. We are convinced that that was not the intention of the Act, nor 
do its provisions justify such an interpretation. The Act was only intended to 
bring within the ambit of its provisions business activities of selling and supplying 

and none other. Weare unable to hold that the petitioner when he culti- 
vated his fields and sold the produce therefrom was carrying on such business. 
Therefore he was not a ‘‘dealer’’ under the Sales Tax Act and could not become 
liable to pay sales tax so far as his turnover from agriculture was concerned. 

For ‘these reasons, we allow the petitions, quash the orders of the Sales Tax 
authorities in all the three cases and hold that the income derived from the two 
accounts entitled “the Belgaon kheti account” and “‘the Cotton and grain account 
from kheti” cannot be includtd in the petitioner taxable turnover. The res- 
pondents shall bear the petitioner’s costs. Counsel’s fee Rs. 50/-. The peti- 
tioner is entitled to the refund of the outstanding amounts of his securities. 


Petitions allowed. 
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Before Mr. Justice Gokhale. 


MOTIRAM MESAJI MARATHE v. MANKARNIKABAI BALIRAM 
MARATHE.* 

Oivi Procedure Code’ (Act V of 1908), O. XXII, rr. &1) (3), 11; O. XXI, rr. 100, 101, 103— 
Order passed by exeouting Court under O. XXI, r. LOI, ordering plaintiff to put defendants 
in possession of specified share in property—Sutt by plaintiff under O. XXI, r. 103, to set 
aside order of executing Court, dismissed by lower Courts holding defendants owners as tenants- 
tn-common of share in property—Ons of two defendants dying pending appeal in High Cownt 
but her heirs not brought on record within time—Whether appeal abates as a whole or in so 
Jar as interest of deceased dafendani. 


In an execution proceeding certain property was sold and it was purchased by the plaintiff. 
The defendants filed an objection under O. XXT, r. 100, of the Civil Procedure Code, 1908, 
saying that they were in possession of the property and asked for its reledse. The executing 
Court allowed their objection with respect to two-third share in the property and under 
O. XXL r. 101, directed the pleintiff to put the defendants in possession of a two-third 
share. The plaintiff then filed e suit under O. XXL, r. 108, to set amdo the order of the executing 
Court. This suit was diamimed by both the lower Courts which held that the defendants 
were the owners of the two-third share in the property and that they held it as tenants-in- 
common. During the pendency of appeal to the High Court one of the two defendants 
died but her heirs were not brought on the record within time. On the question whether 
the appeal would abate only in eo far as the interest of the deceased defendant was concerned 
or whether it would abate as a whole :— 

Held, that if the plaintiff were to proceed with the appeal without the legal representatives 
of the deceased defendant being brought on record, then the order of the executing Court 
under O. XXI, r. 101, of the Code, would be conclusive so far as the heirs of the decoased 
defendant were concerned, and in case the plaintiff were to succeed on merits in the appeal, 
the order of the executing Court would have to be set aside so far as the surviving defendant 
was concerned, and 

that as there would thus be two inconsistent decrees, the appeal must abate as a whole 
and not merely as regards the deceased defendant. 

Shankerbhat Manorbhat v. Motilal Ramdas! and Habimbu v. Dayabhad,® referred to. 

OnE Govinda died in 1915, leaving behind his widows, Gendabai and Mirabai. 
Mankarnikabai and Anusuya (defendants Nos. 1 and 2) were his daughters from 
Gendabai. Gendabai took Sakharam (defendant No. 8) in adoption to her deceased 
husband on June 21, 1915. Govinda had left movable and immovable property 
including Survey No. 18 in which he had a one-third share. In about the year 
1920 the remaining two-thirds share in S. No. 18 was acquired by Gendabai in the 
name of defendants Nos. 1 and 2. Mirabai filed a suit for maintenance in 1926 
against defendant No. 8. The Court granted her maintenance which was made 
a charge on defendant No. 8’s prop and that charge extended to the extent 
of one-third share only in S. No. 18. 1927 defendant No. 8 filed a suit against 
Gendabai, defendants Nos. 1 and 2 and some others for ETR of all the property 
belonging to the deceased Govinda on the basis of hi adoption. Mirabai was 
not a party in the suit. Defendant No. 8 succeeded in the trial Court. Gendabai 
and the others appealed but the ap was iy eat and a compromise 
decree was passed in which thefelds of the deceased Govinda were given to Genda- 
bai in absolute ownership induding S. No. 18. Gendabai died in 1940. Mirabai 
executed her maintenance decree in 1944 and attached ‘S. No. 18 and sold it in 
execution of her decree. It was bought at the auction sale by one Motiram (plain- 
tiff). Defendants Nos, 1 and 2 filed an objection under O. XXI, r. 100, Civil 
Procedure Code, 1908, in the execution Court stating that they were in possession 


Decided, March 5, 1957. Second lees Second Oivil Judge, Class II, at Akola, in\ 
No. 807 of 1950, against the decision of I. N. Oilvjl Suit No. 286—A of 1948. 
Third Additional District J l (1924) I. L. R. 49 Bom. 118, s.o. 26 
at Akola, in Civil Appeal No. 68-A of 1949, Bom. L. R. 1217. 
confirming the decree passed by G. P. Tiwari, 2 (1989) 41 Bom. L. R. 1104, 1109. 
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of S. No. 18 to the extent of a two-thirds share and they asked for its release. The 
executing Court allowed the objection and released the two-thirds share and main- 
tained the attachment to the extent of the one-third share as that was the share 
charged under the maintenance decree of Mirabai. The plaintiff, therefore, filed 
a suit to re-obtain possession of the two-thirds sharein S. No. 18 which was released 
by the executing Court. 

The trial Court found that the compromise decree gave two-thirds share in S. No. 
18 to Gendabai as her stridhan, that in execution of the maintenance decree of 
Mirabai field No. 18 could not be sold, that in execution only one-third share could 
be sold and it dismissed the plaintiff’s suit. On appeal the decision of the trial 
Court was confirmed. 


The plaintiff appealed to the High Court bench at Nagpur. 


D. T. Mangalmurti, for the appellant. 
Y. V. Jakatdar, for respondent No. 1. 


GOKHALE J. In this appeal a point of law has been raised on a preliminary 
objection as to whether the ap abates as a whole in view of the fact that the 
present respondent No. 2 Anusuya died sometime in December 1955 and the 
ee has not brought her heirs on the record within time. It ap that 
on February 19 last this appeal came up for hearing before Mr. Justice Mudholkar, 
and at the request of Mr. D T, Mangelnart, the learned advocate for the appel- 
lant, it was adjourned for a fortnight to enable him to take steps to bring on record 
the legal representatives of Anusuya, and the order further stated that if no steps 
were taken, the appeal should be put up for hearing on the Board. When this 
appeal came on for hearing Mr. Jakatdar, the learned advocate who ap for 
respondent No. 1, has raised a preliminary objection that the pel eaanot 

roceed because it has abated as a whole as Anusuyabai’s legal representatives 
ve not been brought on record. This preliminary objection is met by Mr. 
Mangalmurti who says that the appeal would not abate as a whole, and since the 
appellant has not brought on record within time the legal representatives of 
respondent Nos. 2, under O. XXII, r. 4, of the Civil Procedure Code, the appeal 
has abated as against respondent No.2 only. 

In order to appreciate the point which has been raised, a few facts will have to 
be stated. One Govinda died leaving behind two widows Gendabai and Mirabai. 
Gendabai had two daughters, Mankarnikabai and Anusuyabai, ndents Nos. 
1 and 2 in this appeal. Govinda died in 1915, and a few months his death, 
Gendabai adopted in June 1915 Sakharam who is the present respondent No. 8. 
Govinda owned movable as well as immovable property and he had a one-third 
share in Survey No. 18. About five years after his death, that is tosa in 1920, 
the remaining two-third share in Survey No. 18 was acquired by Gen i in the 
names of her daughters Mankarnikabai and Anusuyabai. Mirabai, the other 
widow of Govinda, filed a suit for maintenance in 1926 1 Sakharam, the 
adopted son, who then being a minor, was represented by his guardian-ad-litem 
Gendabai. The Court ted her maintenance which was made a charge on 
Sakharam’s pro That charge extended to one-third share in Survey No. 18. 
In 1927 Sakharam filed a suit against his adoptive mother Gendabai the two 
daughters Mankarnikabai and Anusuyabai and some others for ion of the 
property belonging to the deceased Govinda on the*basis of his title as an adopted 
son. Mirabai was not a party to this suit. Sakharam succeeded in the trial 
Court, and, against that nee Gendabai and others went in appeal. In the 
ap there was a compromise between Sakharam and Gendabai and there was 
a decree in terms of the compromise passed on January 8, 1981. As a result of 
that compromise, Gendabai obtained in absolute ownership certain flelds including 
the whole of Survey No. 18. Gendabai died in 1940 and, in 1944 because Mirabai 
was not paid her maintenance, she sought to execute the decree for maintenance 
obtained by her, and the whole of Sarvey No. 18 came to be attached and it was 
gold by her in execution of the decree. The entire Survey No. 18 was purchased 
in auction sale by the present appellant-plaintiff. Mankarnikabai and Anusuya- 
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bai filed an objection under O. XXI, r. 100, of the Civil Procedure Code, saying 
that they were in possession of Survey No. 18 and they asked for its release as 
heirs of Gendabai. 

The executing Court allowed their objection petition only with respect to two- 
third share in Survey No. 18 and disallowed it so far as one-third share was con- 
cerned. The purchaser Motirem, that is to say the present appellant, was directed 
to put the objectors Mankarnikabai and Anussyabai in possession of a two-third 
share. That was an order passed by the executing Court under O. XXI, r. 101, 
Civil Procedure Code on February 9, 1946. The plaintiff consequently ‘filed the 
present suit under O. XXI, r. 108, Civil Procedure Code, on January 20, 1947, and 
the first prayer of the plaintiff in this suit was that the order dated February 9, 
1946, passed by the Court of the Ist Civil Judge, 2nd Class, Akola, in Miscellaneous 
Judicial Case No. 70 of 1945 be set aside and, in consequence, it be declared that the 
plaintiff is the owner of the fleld described in para. No.1 of the plaint, i.e. S. No. 18, 
and the same be delivered in his possession. 

The trial Court dismissed the plaintiff’s suit holding that the compromise between 
Gendabai and Sakharam was not fraudulent and collusive and only one-third 
share in Survey No. 18 could be sold in execution of the maintenance decree of 
Mirabai and t, therefore, plaintiff could get title with.respect to one-third 
share only. That decision was confirmed in Te by the Third Additional 
District Judge, Akola. That is why the plaintiff has filed this second appeal, 
and the question before me is whether Anusuyabai having died during the pendency 
of the appeal and her heirs having not been brought on record, whether the appeal 
would abate only in so far as the interest of Anusuyabai is concerned or aaa it 
would abate as a whole as contended by Mr. Jakatdar. 

Under O. XXI, r. 4(7), of the Civil Procedure Code, where one of two or more 
defendants dies and the right to sue does not survive against the surviving 
defendant or defendants alone, ora sole defendant or sole surviving defendant 
dies and the right to sue survives, the Court, on an application made in that 
behalf, shall cause the legal representative of the d defendant to be made 
a party and shall proceed with the suit. But under sub-r. (3) where within the 
time limited by law no application is made under sub-r. (7), the suit shall abate 
as j the deceased defendant. Under O. XXII, r. 11, the word ‘suit’ in the 
application of this order includes ‘an appeal,’ and the word ‘defendant’ a ‘Tes- 
pondent’. Mr. urti contends strenuously that by virtue of the provisions 
of O. XXIL, r. 4 (3), read with r..11, the only order that the Court can pass is 
that the appeal has abated as regards the deceased Anusuyabai only and not 
as a whole. 

There is no dispute between the parties as to the nature of the interest that 
would be taken by Mankarnikabai and Anusuyabai. It is common ground that 
assuming that the two-third share in S. No. 18 which Gendabai obtained under 
the compromise decree was stridhan property as held by the lower Courts, that 
wodd interest would pass to Mankarnikabai and Anusuyabai on Gendabai’s 
death and would be taken by them as tenants-in-common, and Mr. Mangalmurti 
contends that this being a suit m joint owners of certain property and 
the two lower Courts having dismi the plaintiffs suit, if the appelant fails 
to bring the heirs of one of the respondents on record, the appeal' can only abate 
as regards Anusuyabai and not as a whole. Mr. Mangalmurti relied in support 
of his argument on a ruling df the Bombay High Court in Shankerbhat Manor- 
bhai v. Motilal Ramdas! in support of his contention. Now, in that case, an 
uncle and a nephew had sought to recover possession of a house site from the 
defendants: and the two pene were claiming the property as tenants-in- 
common. - The nephew, who was plaintiff No. 2, died during the pendency of 
the suit and his widow Bai Chanchal was joined as his | representative. A 
decree was passed in favour of the two plaintiffs by the trial Court. The defen- 
dants appealed to the District Court. During the pendency of the u ae Bai 
Chan who was respondent No. 2, died ahd an application was e by the 
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defendant-appellant to the effect that the surviving respondent No. 1, original 
plaintiff No. 1, was the heir of the deceased respondent No. 2 and that the appeal 
could go on against him without any other person being brought on the record 
in place of ondent No. 2. The appellate Court disallowed the application 
to treat respondent No. 1 as the heir s? ondent No. 2 and held that as the 
shares of the co-owners were not ascertained, the appeal abated as regards res- 
pondent No.1 also. As against that, there was an appeal to the High Court, 
and this Court held that the appeal abated only against the deceased respondent 
No. 2 and it could proceed against respondent No. 1, though Sir Lallubhai Shah, 
Acting Chief Justice, referred to the possible difficulty arising in granting effective 
relief against the other respondents in such cases which he said must depend 
largely on the nature of the suit. 


Now, in the present case, it is not the contention of Mr. urti that 
Mankarnikabai is the heir of Anusuyabai. He wants me to p on the basis 
that Anusuyabai has left her own heirs and they not having been brought on 
record within time, her name should be deleted from the record. That is one 
aspect which must be borne in mind when dealing with this case. Mr. Jakatdar 
contends that the nature of the present suit must also be considered in order 
to decide whether the appeal will abate as a whole or only as against respondent 
No. 2. I have already referred to the fact that plaintiff filed this suit as he was 
aggrieved by the order of the executing Court dated February 9, 1946, which 
released the two-third share of Mankarnikabai and of Anusuyabai and disallowed 
the objection petition to the extent of one-third share only. The present appe- 
lant Motiram was directed to put Mankarnikabai and Anusuyabai, defendants 
Nos. 1 and 2, into possession of a two-third share. In para. No. 6 of the plaint, 
the plaintiff has stated that defendants Nos. 1 and 2 are claiming title to the 
two-third share and it is necessary for the plaintiff to have the order of February 9, 
1946, set aside and to re-obtain possession of the two-third share as owner thereof 
in consequence of the setting aside of the said order and for accounts and profits 
thereafter. In prayer cl. (a) plaintiff has prayed that the order of the emer 
Court should be set aside and in consequence it be declared that the plainti 
is the owner of the field Survey No. 18 and the same be delivered into his posses- 
sion, and in prayer cl. (b) plaintiff wants an account of profits to be taken from 
defendants Nos. 1 and 2 with respect to the field in suit from the date of the order 
till delivery of possession of the same to the plaintiff. Mr. Mangalmurti contends 
that I should ignore the plaintiff’s prayer as regards the setting aside of the order. 
Under O. XXI, r. 108, Civil Procedure Code, any party not being a judgment- 
debtor against whom an order is made under r. 98, 99 or 101 may institute a 
suit to establish the right which he claims to the present possession of the property; 
but, subject to the result of such suit, if any, the order shall be conclusive. 
Jakatdar has relied upon the observations of Mr. Justice Lokur in Haktmbu v. 
Dayabhat! where the learned Judge points out that in a suit filed under the pro- ` 
visions of O. XXI, r. 108, of the Civil Procedure Code, if the plaintiff succeeds 
in establishing the right which he claims to the present possession of the property, 
the order of the executing Court passed against him must be set aside and the 
status quo, as at the date of the order, must be restored. There is no dispute 
that the order passed against the present ap t-plaintiff under O. j 
r. 101 had the effect of denyjng his title with reference to two-third share in S. 
No. 18 and his right to possession of that share. @n order to set aside this order 
he filed the present suit within the prescribed period of limitation. What he 
has to establish in this Suit is the right which he claims to the present possession 
of the two-third share in the property which was claimed by both Mankarnikabai 
and Anusuyabai as the heirs of Gendabai. It is not alleged that there was any 
oberg between the two, and it would Appear from the plaint that they were 

th in ion of tbe suit pro . If, therefore, this appeal proceeds without 
the legal heirs of Anusuyabai being brought on record, then the order of the exe- 
cuting Court under O. X XI, r. 101, will be conclusive so far as the heirs of 
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Anusuyabai are concerned, and in case plaintiff succeeds in this appeal, it would 
have to be set aside so far as Mankarnikabai is concerned and accounts of profits 
directed against her. 

In my opinion, therefore, there would be two inconsistent decrees if plaintiff 
were to proceed with the ap without the legal representatives of Anusuyabai 
being brought on record, and if he were to succeed on merits in this appeal. In 
that view of the matter, I must uphold the preliminary objection raised by Mr. 
Jakatdar and hold that the appeal abates as a whole and net merely as regards 
gor opie No. 2, Anusuyabai. 

e result is that the whole appeal abates and must be dismissed with costs 


in favour of respondent No. 1. 
Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Datar. 


MAHADEO BUDHYA BHAMTI v. SHANTILAL MULJI DEOJI.* 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 22, 90, 66(2); Sec. 50-—Mortgage decree 
executed against legal representative of deceased judgment-debtor—Notice under 
O. XXI, r. 22, not issued against legal representative—Sale held tn execution whether 
a nullity for want of notice—Omission to issue notice where proviso to r. 22(2) of 
O. XXI in force, effect of—Decree-holder bona fide describing legal representative 
of deceased tudgment-debtor by wrong name—Sale held, after notice to such person, 
whether a nullity—Omission to substitute soma legal representatives of deceased 
Judgment-debtor whether renders sale void to extent of tnterest of such legal 
representatives in poperty of fudgment—debtor. 

Where the decree which is being executed against the legal representatives of a 
deceased judgment-debtor is a mortgage decree, the omission to issue a notice to 
them under O. XXI, r. 22, of the Civil Procedure Code, 1908, does not render a sale 
held in execution thereof a nullity. It is only a voidable sale and can be avoided 
by the legal representatives either by making an application under O. XXI, r. 9%, 
of the Civil Procedure Code, 1906, or, where permissible, by filing a separate sult. 

In a jurisdiction in which the proviso to sub-r. (2) of r. 22 of O. XXI of the Civil 
Procedure Code, 1908, is in force, an omission to issue a notice under O. XXI, r. 22, 
of the Code, does not render the sale even voidable unless the irregularity has 
resulted in a substantial injury to the legal representatives. 

Where a decree-holder acting bona fide describes the legal representatives of the 
deceased judgment-debtor by wrong names, the error is one of description only 
and a sale held after notice to such person is not a nullity. 

The omission to substitute some of the legal representatives of the deceased judg- 
ment-debtor does not render an execution sale void even to the extent of the inte- 
rest which such legal representatives took in the property of the deceased judgment- 


debtor. 
Raghunath Das v. Sundar Das Khetri,’ distinguished. 
Fakhrul Islam v. Rani Bhubaneshwarl Kuer agreed with. 
Khatrafmal v. Daim, explained. 

Jang Bahadur v. Bank of Upper India, Ld,‘ Gopal Chunder Chatterjee v. Guna- 
mont Dari" Malkarjun bin ramappa Pasare v. Narahari bin Shivaeppa,* Ajablal v. 
Haricharan," Kaniz Mehdi v. Rasul Beg’ and F. E., Chres{lan v. Jaideo Prasad Rai’ 
referred to. 


*Decided, February 26, 1957. First Appeal 8.0. 32 L A. 28. 
No. 145 of 1950, against the decision of AL A. R. 4 (1928) L.R. 55 I.A. 227, 
Khan, Second Additional District Judge, at s.c. 80 Bom. L. R. 1878. 
Nagpur, in Civil Sult No 17-A of 1048, 5 enon L L. R. 20 Oal. 370. 
1 (1914) L. R. 41 I. A. 251, 6 (1900) L. R. 27 I. A. 216, 
s.0. 16. Bom. L. R. 814. r s.o. 2 Bom. L. R. 927. 
2 (1928) L L. R. 7 Pat. 790. 7 (1044) I. L. R. 28 Pat, 528, F. B. 
8 {i004 I. L. R. 32 Cal. 206, P. O., 8 [1918] A. I. R. Oudh 879. 
8.0. 7 Bom. L. R. 1, i 9 15 P. L. T. 273. 
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The facts appear in the Judgment. 


M. R. Bobde and 8. R. Mangrulkar, for the appellants. 
D. T. Mangalmurit and K. A. Petey, for the respondents Nos. 1 (a) to (e). 


MUDHOLKAR J. This is an appeal by defendants Nos. 1 to 5 to a suit for 
possession of two houses situate at Nagpur and for mesne profits. 

The facts which are no longer in dispute are as follows: On the foot of a 
mortgage deed executed by defendant No. 1, Mahadeo, his brother Narayan, 
now deceased, and his father Budhaji, also now deceased, the plaintiff obtain- 
ed a preliminary decree for sale of two houses belonging to them on October 
31, 1933. He obtained a final decree for sale on September 18, 1939. It 
would appear that subsequent to the passing of the final decree, but ed 
to the execution of the decree, Budhaji as well as Narayan died. 
left behind him two widows, Yamuna, defendant No. 4, and Parwati, ‘deter: 
dant No.5, and two sons Babusingh, defendant No. 2, and Harisingh, defen- 
dant No. 3, as his personal heirs. It is not clear as to the exact date on which 
Budhaji died, but it would appear that after his death his name was struck off 
apparently on the ground that his interest devolved upon his sons, who were 
already defendants to the suit and against whom a decree had been passed. 


On January 16, 1940, the plaintiff made an application, exh. P-20, to the 
Court which passed the decree stating that Narayan died on October 10, 19389, 
leaving behind him two sons, Bhayya, aged 7 years and Nathu, aged 3 years, 
as his legal representatives and were in possession of his asseta. He also stated 
that their guardian was their uncle defendant No. 1 Mahadeo, who was then 
the manager of the joint family consisting of himself and the sons of ae 
and that therefore Bhayya and Nathu be substituted in place of Narayan 
Mahadeo appointed as their guardian-adtttem. Notices were issued upon this 
application. Mahadeo, however, refused to act as guardian of these two 
persons and, therefore, the Court reader was appointed as their guardsan-ad- 
litem and they were brought on record. Thereafter, the plaintiff filed an ap- 
plication for the execution of the decree against Mahadeo, defendant No. 1, 
and against Nathu and Bhayya, who had been brought on record as the sons of 
Narayan. Subsequent to that, sale notices were issued to Mahadeo as well as 
Nathu and Bhayya and eventually the property was ordered to be sold by 
Court auction on April 29, 1942. 

On April 10, 1942, Mahadeo, defendant No. 1, made an application to the 
Court stating that Narayan had left four legal representatives, two sons, Babu- 
singh and Harisingh, and two widows, Yamuna and Parwati, that Nathu and 
Bhayya who had been brought on record were not the sons of Narayan but 
that they were the sons of Mahadeo himself, that it was, therefore, necessary to 
bring on record Babusingh and Harisingh as also the two widows, and that 
until that was done, the execution of the decree could not be proceeded with. 
Upon this application, the Court made an order on April 17, 1942, to the affect 
that it was no concern of Mahadeo that proper persons had not been brought 
on record and rejected his application. e was eventually held and the pro- 
perty was purchased by the plaintiff with the permission of the Court. He 
obtained symbolical possessiom of the property it was in posseasion of 
tenants. It would appear that in spite of the p the plaintiff could not 
obtain possession of the property and the tenants did not pay the rent to him. 
He, therefore, instituted the suit out of which this appeal arises. 

It may be mentioned that the plaintiff jointed the tenants as defendants to 
the suit and eventually obtained a decree not only against defendants Nos. 1 
to 5, but also against the tenants. The latter are apparently content with the 
decrees. 

A number of defences were raised on behalf of defendants Nos. 1 to 5 in the 
Court below. Before us, however, only one point is pressed and that too only 
on behalf of defendants Nos. 2 to 5. That point is that the sale was a nullity 
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in so far as Narayan’s interest in the property was concerned inasmuch as it 
was held in the absence of and without notice to his legal representatives. . 

The contention of the learned counsel for the appellants that the sale is a 
nullity is based on the assumption that no notice of the execution was at all 
given to the legal representatives of Narayan; but this contention ignores the 
facts that both Bhayya and Nathu were, in fact, brought on record in place of 
Narayan as his legal representatives and that notices of sale were served upon 
them. It is true that the names'of Narayan’s sons are not Bhayya and Nathu 
but Babusingh and Harisingh. It is equally true that besides these two 
persons, Narayan left his two widows as his legal representatives. Even s80, 
it cannot be said that this is a case where a decree was being executed in the 
absence of and without any notice to the legal representatives of Narayan. 

It has thus to be borne in mind that this is not a case of the decree-holder 
ignoring the existence of the legal representatives of a deceased judgment-debtor 
and failing altogether to take steps to bring them on record and apprise them 
of the execution proceedings. No doubt, he ascribed wrong names to the sons 
of the deceased judgment-debtor and omitted altogether the widows from his 
application. But that is not a kind of error which can be said to affect the juris- 
diction of the Court to execute the decree. Quite apart from the fact that the 
jurisdiction of the Court to execute a mortgage decree is given by the decree 
itself, it would not be right to say that that jurisdiction is taken away merely 
because upon the death of one of the judgment-debtors, the decree-holder acting 
bona fide described some of the representatives of the deceased judgment-debtor 
by wrong names and omitted altogether other legal representatives. At best 
this would be an error in procedure, committed by the party, not very much 
different from that with which their Lordships of the Privy Council had to deal 
in Jang Bahadur v. Bank of Upper India, Ld.’ In that case, the judgment- 
debtor had died after the decree had been transferred for execution to another 
Court. ‘Instead of making an application to the Court which passed the decree 
for permission to proceed against the legal representatives of the deceased judg- 
ment-debtor, as required by s. 50 of the Code of Civil Procedure, the decree- 
holder made an application to the Court of transfer. It was contended that the 
latter Court had no jurisdiction to entertain that application and that, therefore, 
further steps taken by it in execution of the decree were a nullity. This conten- 
tion was repelled by their Lordships of the Privy Conncil who observed (p. 233) : 

“This is a matter of procedure and not of jurisdiction. The jurisdiction over the 

subject-matter continues as. before, but a certain procedure is prescribed for the exercise 
of such jurisdiction. If there is non-compliance with such procedure the defect might 
be waived...” : 
Apart from the question whether there is a waiver in this case, the fact that non- 
compliance with the rules of procedure relating to the execution of a decree 
against the legal representatives of a deceased judgment-debtor can be waived, 
completely nullifies the argument that the jurisdiction of the Court to execute 
the decree is affected by reason of a procedural error. Where the object was to 
execute the decree against the sons of the deceased jndgment-debtor, but they 
were described by wrong names, the error of the decree-holder cannot be placed - 
at anything higher than a procedural error. Such an error, we think, can be 
cured by recourse to the principles underlying g, 99, Civil Procedure Code. 

We are aware of the fact that in the instant case there was no specifle prayer 
to the effect that leave should be given by the Court to execute the decree against 
the legal representatives, but what was asked for wês the substitution of the 
names of Nathu and Bhayya as legal representatives of the deceased Narayan. 
This is not strictly in accordance with the terms of s. 50 of the Code of Civil 
Procedure. But, bearing in mind the fact that the purpose with which the 
decree-holder made the application was to enable him to execute the decree 
against the legal representatives of Narayan, we would be right in holding that 
be complied substantially with the provisiéns of s. 50 of the Code of Civil Pro- 
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cedure in making an application. Moreover, there is also the fact that after 
their substitution the legal representatives were throughout represented in the 
execution proceedings by their guardtan-ad-lhiem and no complaint was made 
on their behalf at any time on the ground that a notice under O. XXI, r. 22, was 
not issued to them. We may here refer to the decision in Fakhrul Islam v. Rani 
Bhubaneshwan Kuer! in which it was held that where a notice issued under 
O. XXI, r. 22, is not served on the Judement-debtor but he has appeared and con- 
tested the execution application, the object of the notice must be said to have been 
achieved, and therefore, the Court must be held to have jurisdiction to hold the 
sale. We are in respectful agreement with this view. 

It is indeed true that in Raghynath Das v. Sundar Das Khetri? their Lord- 
ships of the Privy Council held that the substitution after notice of the official 
assignee in whom the property of the insolvent-judgment-debtors had vested did 
not entitle the executing Court to sell the Judgment-debtors’ property without 
issuing notice to the official assignee under s. 248, Civil Procedure Code, 1882, 
(which corresponds to O. XXI, r. 22, Civil Procedere Code, 1908,) to show cause 
why the property should not be sold. It must, however, be remembered that the 
decree being executed was a money decree and there the judgment-debtors’ pro- 
perty had vested in the official assignee after the former’s adjudication ‘free of 
any charge in favour of the first creditor’ as pointed out by their Lordships. 
Again, as pointed out by their Lordships, the executing Court was bound to 
stay further proceedings under s. 49 of the Indian Insolvency Act, 1948, (corres- 
ponding to s. 29 of the Provincial Insolvency Act, 1920), or at any rate, could 
not proceed with it until the official assignee had been brought before the Court 
and an order binding upon him had been obtained. This, according to their 
Lordships, could only be done by issuing a notice under s. 248, Civil Procedure 
Code, 1882, to show cause why the decree should not be executed against him. | 
Their Lordships observed that had this been done, the official assignee could 
have shown good cause since the property had vested in him for the benefit 
of the creditors of the judgment-debtor generally, among whom were 
the plaintiff-creditors. Then their Lordships adverted to the notice to show cause 
against substitution issued to the official assignee and observed (p. 255): 

“It is possible that the notice might be upheld as a proper notice prelimmary to 
adding the official assignee as a party under section 32 (corresponding to Order 1, rules 
8 10 and 11) if that section were applicable, but in order to bind a party added under 
that section, he has, after being added, to be served with a summons to appear and 
answer, and it is not suggested that any such summons was served. Similarly, it is not 
suggested that any order to carry on proceedings was obtained under s. 372 (which 
corresponds to Order 22, rule 10, Civil Procedure Code, 1908).” 


Their Lordships have then set out thus what actually happened in the case before 
them (p. 256): 

“Having obtained leave in that behalf, the respondents proceeded to serve the notice 
in question, and their Lordships will assume that the notice was duly served on the 
official assignee. The official assignee took no notice of it, possibly because he had no 
objection to being substituted as a party, and expected to be served with notice of any 
further application against htm. There is no evidence that he knew that an order for 
sale had been already made. The time fixed by the notice for cause to be shewn having 
expired, the respondents, without further notice to the official assignee, applied for and 
obtained an order not only substituting the official assignee as a party in the place of 
the judgment debtors but girecting the sale to proceed. The sale accordingly proceeded.” 


It will be seen that what weighed with their Lordships in that case for holding 
that notice under s. 248, Civil Proccedure Code, 1882, was indispensible was (a) 
that the property had vested in the official assignee without encumbrance, (b) 
that the official assignee did not know of a sale order that had already been pass- 
ed, (c) that the only step taken after substitution was obtaining a direction that 


+ 
1 (1928) I. L. R. 7 Pat. 790. 2 (1014) L. R. 41 1. A. 261, 
s.c. 16 Bom. L. R. 814, 


L.AR.—46 


722 >- . . . THE BOMBAY LAW REPORTER... . [ VOL. LAX, 


sale already ordered should proceed, and (d) that as a result he had no oppor- 
tunity to show cause against execution, when, in fact, he could have shown good 
cause. It would be pertinent to quote here the reasons stated by their Lordships 
for holding the sale in that case ‘altogether irregular and inoperative’: 

“In the first place the property having passed to the official amignee it was wrong 
to allow the sale to proceed at all The judgment creditors had no charge on the land, 
-and the Court could not properly give them such a charge at the expense of the otHer 
creditors of the insolvents. In the second place no proper steps had been taken to bring 
the official assignee before the Court and obtain an order binding on and accordingly 
he was not bound by anything which was done. In the third place,. the gment debtors 
had at the time of the sale no right, title, or interest which could be sold to or vested m 
a purchaser, and consequently the respondents acquired no title to the property.” 
(pp.' 256-257). 

It would thus appear that it was because of the combined effect of the four cir- 
_ cumstances set out by their Lordships that they considered the sale as altogether 
irregular and inoperative. 

Now, in the instant case, substitution was sought and obtained before any step 
was taken in execution. Atter obtaining substitution, an execution application 
was made seeking execution against not only the original judgment-debtor 
Mahadeo but also against the legal representatives (or persons bona fide believed 
to be the legal representatives) of the deceased judgment-debtor Narayan. In 
their execution application the present plaintiff who was the decree-holder 
there sought the sale of the mortgaged property. Sale notices were actually 
ordered to issue to the judgment-debtors named in the execution application 
and were served on each of them as appears from the record of the execution 
case which is before us. It was only after the legal representatives were duly 
-served that the executing Court made an order for sale of the property—though 
in law it was not necessary for the Court to make such order inasmuch as the 
final decree had itself ordered the sale of the property—and eventually a sale 
-proélamation and a’ warrant for sale were issued. Thus, by reason of the pro- 
‘cedure followed by the Court the legal representatives had, in point of fact, 
an-opportunity to show cause against the sale through their guardsan-ad-litem. 
‘No doubt, the notices did not require them to ‘show cause’ but, that apart, they 
were sufficient to bring the execution application and the prayer therein for 
the sale of the mortgaged property to their notice.. In the case before their 
Lordships there was no notice of any kind to the official assignee after his sub- 
stitution on the record and the sale proclamation was issued straightway. 
Indeed, there could be no occasion to give him any notice as in s. 287, Civil 
Procedure Code, 1882, there was no requirement for giving of any notice before 
the issue of a sale proclamation. Thus, what could be achieved by a notice 
issued in the language of O. XXI, r. 22, Civil Procedure Code, was, in fact, 
achieved here by the sale notices. This is a point of distinction between the 
case before their Lordships and the instant case and, in our opinion, the dis- 
tinction is material. ' The view taken in Gopal Chunder Ohatterjee v. Gunamom 
Dass’ that a notice under s. 248, Civil Procedure Code, is necessary to give 
jurisdiction to a Court to sell the property was no doubt approved by their 
Lordships, but in that case also there was no substitution at all of the legal 
representatives, nor was any notice of sale served on the legal representatives 
as there was no provision inethé Code then in force requiring such notice to be 
given. 

It seems to us to be clear from the oft quoted decisien of their Lordships in 
Malkarjun ‘bin Shidramappa Pasara v. Narhari bin Shivappa? that actual 
notice under O. XXI, r. 22, Civil Procedure Code, to the legal representatives of 
‘the Judgment-debtor is not always necessary to give jurisdiction to the execut- 
ing ‘Court to sell the deceased judgment-debtor’s property and that there may 

e circumstances under which even in the absence of such notice the sale could 
be upheld. One of such circumstances would be when the legal representative 
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after being substituted had, in point of fact, been apprised of the proposal to 
sell the property. An absence of such notice could-not, tpso. facto, go to the 
root of the jurisdiction of a Court to sell property in every case falling within 
sub-r. (1) of r. 22 of O. XXI. Again, the whole trend of their Lordships’ judg- 
ment in Haghunath Das v. Sunder Das Khetrt shows that different considera- 
tions may apply where a Court has jurisdiction to sell the property by virtue 
of the fact that the decree is a final decree for the sale of the property. 

We may also refer to the view expressed by Meredith J. in his dissenting 
judgment in Ajablal v. Haricharan! that a notice under O. XXI, r. 22, of the 
Civil Procedure Code is not a sine qua non for giving jurisdiction to the exe- 
cuting Court to execute. a mortgage decree against the -legal representative of 
the deceased Judgment-debtor. To the same effect are also the decisions in Kanis 
Mehdi v. Rasul Beg? and F. E. Chrestien v. Jatdeo Prasad Rai.® 


Indeed, it is elementary that no one can be deprived of his property except 
according to law. A sale in execution results in the deprivation of the property 
of the owner thereof. A Court can, however, sell a person’s property provided 
the decree which it is executing gives it jurisdiction to do so. Such jurisdiction 
could be conferred upon the executing Court by the decree itself where it 
directs the sale of the property. Having obtained jurisdiction to sell the pro- 
perty, if the Court commits an error or omits to issue any notice required by 
law, it no doubt acts irregularly, but does not thereby lose the jurisdiction 
to execute the decree which it derived from the decree. itself. Where, however, 
the decree itself does not give jurisdiction to sell property then the Court must 
obtain it in some other way. Ordinarily, the execution application will give it 
jurisdiction if it contains a prayer that the money payable under the decree be 
realized by sale of certain specified property of the judgment-debtor. Different 
considerations arise where, after the passing of the decree the judgment-debtor 
died and his property devolved on his heirs. In such a case the property having 

assed on to some one other than the one against whom the decree was made, 
Jurisdiction has to be obtained by recourse to a special procedure. It is said 
that the only procedure that in such a case, give Jurisdiction to a Court is 
that provided by O. XXL, r. 22, Civil Procedure Code. Now, the law is that even 
though the original judgment-debtor dies, the person who takes his estate by 
succession or by intermeddling with it or, in certain cases, by survivorship is 
liable to satisfy the decree to the extent of the assets of the the deceased Judgment- 
debtor which have come to him. But that does not mean that the property he 
ects is not Ass own. It is therefore necessary to apprise him of the claim of 
the decree-holder and hear him before selling his property. 

It is only after doing that and after overruling such contentions as may be 
raised by him that the Court can ‘grant leave’ to the decree-holder to proceed 
against the property in the hands of the legal representative. In other words, 
the Court has to adjudicate upon the matter and order that the property though 
it has devolved on some one who is not a party to the suit, ‘shall be sold. When 
an order of this kind is made, the Court gets jurisdiction to sell the property. 
As the making: of such an order must necessarily be after hearing the legal 
representative, notice to him becomes essential. Where, however, no notice is 
given, the legal representative is not heard or even apprised of what is being 
done, the sale must of course, be held to be without jurisdiction. But these 
considerations cannot, in our opinion, arise whert, as here, a final decree is 
passed on a mortgage in the presence of the judgment-debtor whereby the mort- 
gaged property is directefl by the Court under O. XXXIV, r. 5(2), of the Code of 
Civil Procedure to be sold, the Judgment-debtor dies thereafter and his legal 
representatives who have been substituted in his place have been gerved” with 
the sale notice, and have, after substitution, been throughout represented in 
the subsequent proceedings. We do not think that the only way in which a 
Court can get jurisdiction to sell the property in the hands of the legal repre- 


1 (1944) L L.R. 28 Pat. 528, F.B. 3 (  ) 115P. L.T. 373. 
2 [1918] A. L R, Oudh 379. 
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sentatives is by issuing a notice to him under O. XXI, r. 22, Civil Procedure Code. 
Indeed, their Lordships have not said so in Raghunath Das’s case All that 
they have said is that notice is necessary to give jurisdiction to the Court and 
not that in every conceivable case the only way in which the Court can get 
jurisdiction is by issuing notice under the aforesaid provision. No doubt, in 
that case their Lordships were dealing with the question whether there could 
be no foundation for jurisdiction except a notice under O. XXI, r. 22, but that 
is a different matter altogether. Bearing in mind their Lordahips’ observations 
in Malkarjun v. Narhari’ (p. 848): 

“There can be no question that omission to serve notice on the legal representative 
is a serious irregularity, sufficient by itself to entitle the plaintiff to vacate the sale. But 
there may be defences to such a proceeding, and justice cannot be done unless those 
defences are examined by legal methods.” 


which have not been disapproved in Raghunath Das’s case, it would be legiti- 
mate to conclude that the failure to give notice to a legal representative under 
O. XXI, r. 22, will not, in every case, render the sale void, though it may render 
it voidable. It would, therefore, follow that where the order to sell the property 
was made during the lifetime of the judgment-debtor, the proceedings for the 
sale of that property were brought to the notice of the legal representatives in 
some manner, the sale proclamations issued subsequent to that and the sale 
was held in pursuance thereof, the action of the Court could not be characteris- 
ed as being without jurisdiction. At worst, the action may be characterised 
as irregular. As already stated, in this case Narayan was alive when the final 
decree for sale was passed, i.e. when the order for sale of the property was 
made. His legal representatives were substituted in his place, notices of sale 
under O. XXI, r. 66(2), were served on htem and the sale was held only after that. 
Even at such a stage it would be open to the legal representatives to say what 
they want to say in connection with the proposed sale, or they could even offer 
to redeem the mortgage, and therefore, it cannot be said that they were pre- 
judiced by reason of the omission to serve on them notices under O. XXI, r. 22, 
of the Code of Civil Procedure. 


Reliance was also placed on behalf of the appellants on the decision in Khas- 
rajmal v. Daim®. That was a case of Mohammedan mortgagors. <A suit to 
recover his share of the money due upon a mortgage executed by one Nabibaksh 
on his own behalf and on behalf of his brother Alibaksh, instituted by Waliram, 
one of the mortgagees, was referred to arbitration in pursuance of a petition 
signed, among others, by Nabibaksh. Shortly afterwards, Nabibaksh died 
leaving two widows, a son and a daughter. They were brought on record in 
his place. Eventually, an award was made whereunder a sum of Re 350 was 
payable to Waliram in three instalments from the estate of Nabibaksh and 
from that of some others. The money not having been paid, the mortgaged 
property was sold. Thereafter, Alibaksh, the heirs of Nabibaksh and some 
others instituted a suit for redemption of ‘the mortgage. One of the questions 
which arose for decision was the interest of which of the defendants to the mort- 

gage suit passed at the execution sale. Dealing with this matter their Lordships 

added (p. 812): 

i “But on the other hand the Court had no jurisdiction to sell the property of persons 
who were not parties to the proceedings or properly represented on the fecord. As 
against such persons the decrees and sales purporting to be made would be a nullity and 
might be disregarded without any proceeding to set them agide.” 

It may be mentioned that Alibaksh was not made a party to the suit nor was 
he represented in the execution proceedings. No doubt, the mortgage itself 
was executed on his behalf by his brother Nabibaksh and, according to their 
Lordships, Alibaksh having sued to redeem that mortgage must be deemed to 
have accepted Nabibaksh’s authority to execute the mortgage. The dispute 


1 (1900) I. L. R. 25 Bom. 887, 348. š 8.0. 7 Bom. L. R. 1, 
2 (1004) I. L. R. 32 Oal 296, P. o., 8.0. 82 L A. 28. 
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raised in the suit was referred to arbitration but soon afterwards, Nabibaksh 
died and his two widows and one of his sons Muhammad Hasan were brought 
on record as his legal representatives. Thereafter, the award of the arbitrators 
was received and a decree made in pursuance of it. Their Lordships pointed 
out that though possibly it may have been held that Nabibaksh’s authority 
extended even to represent Alibaksh in Waliram’s suit, by no possibility 
could it be considered that Alibaksh was represented by the widows 
or the infant son of Nabibaksh. Thus, though on the basis of the award 
a decree for sale of the m origa property was passed, it was a decree 
to which Alibaksh was not properly made a party. In other words, it was a 
decree against his property made in his absence (or one made by ignoring his 
intereat in the property). Such a decree could not give the executing Court 
jurisdiction to sell the property not even by issuing a notice under s. 248 of 
the Civil Procedure Code. Clearly, therefore, this was not a case in which the 
defect consisted of a mere absence of notice under s. 248 of the Code but was 
one wherein the defect was of a.more substantial kmd: that defect was that 
after the person who represented the minor died, there was no one who could 
represent him in the suit and that consequently the Court could get no jurisdic- 
tion either to pass a decree or to make any order with regard to his property. 
The decree passed by it was so far as he was concerned, a nullity and could 
be ignored. 


Finally we would also observe that quite apart from the fact that there was 
nothing in s. 248, Civil Procedure Code, corresponding to the provisions of sub- 
r. (2) of O. XXI, r. 22, we have a proviso added to sub-r. (2) of r. 22 by the 
amendment made by the Nagpur High Court. That proviso is in the following 
terms : 

“Provided that no order for the execution of a decree shall be invalid by reason of 
the omission to issue a notice under this rule, unless the judgment~-debtor has sustained 
injury by reason of such omission.” 

This proviso would, in a jurisdiction in which it is in force, make it clear that 
an omission to issue a notice in the form indicated in subr. (1) of r. 22 of 
O. XXI, does not affect the jurisdiction of the Court to execute the decree. It 
would follow, therefore, that at worst a sale held in the absence of such notice 
can be avoided if the judgment-debtor has sustained substantial mjury by rea- 
gon of the omission. That means that, in certain circumstances, the sale could be 
avoided by the party affected thereby and not that it could be ignored as being 
void or a nullity. The sale could be avoided by the aggrieved party by making 
an application under O. XXI, r. 90, or, where permissible by filing a separate 
suit. Even, however, as contended by the appellants here, that it can be sought 
to be avoided by pleading the irregularity as a defence to a suit for possession, it 
is sufficient to say that no substantial injury has been either pleaded or sought 
to be proved. Since the binding character of the decree is not challenged before 
us (and indeed its validity was accepted in an application made under the 
Relief of Indebtedness Act by all the appellants before us) all that the appel- 
lants Nos. 2 to 4 could be said to have lost is the right to redeem. They have, 
however, not sought in their written statement to redeam the mortgage but 
have rested content by saying that the sale is altogether bad and ineffective. 
They are, therefore, not entitled to any relief whatsoever in this suit on the 


ground of irregularity. e 

What remains to consider then is whether the widows of Narayan can be said 
to have been represented in the execution proceedings by reason of the fact that 
Nathu and Bhayya were made parties thereto in the bona fide belief that they 
were the sons of Narayan. It seems to us that the decision in Khatrajmal v. 
Daim is an authority for the proposition that where a decree-holder, acting 
honestly, makes one of several legal representatives of a deceased judgment- 
debtor party to the execution proceedings, all the legal representatives would 
be bound by a sale held in those proceedings. This would appear from the fol- 
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lowing observations of their Lordships (p. 313) 


` “Nabibaksh’s estate was sufficiently represented for the purpose of the suit although 
the name of his infant daughter was omitted,’ and that his (Nabibaksh’s) share of the 
equity of redemption in-the property sold in execution of the decree in No. 372 of 1879 
is therefore bound by the sale, and trredeemable.” 

We are aware that with regard to the estate of another person, Naurez, which 
was claimed to have been represented in the suit in which a decree purporting 
to be binding on that estate had been obtained, because, Amirbaksh, one of 
Naurez’s heirs, was made a defendant thereto, their Lordships have observed 

p. 314): 
iy isc TET VORE N hace Te eae ae es ace 
of a deceased debtor to be represented by one member of the family, and in refusing to 
disturb judicial sales on the.mere ground that some members of the family, who were 
minors, were not made parties to the proceedings, if it appears that there was a debt 
justly due from the deceased, and no-prejudica is shown to the absent minors. But 
these are usually cases where the person named as defendant is de facto manager of a 
Hindu family property, or has the assets out of which the decree is to be satisfled under 
his control.” 

_ While dealing with the facts of the case, their Lordships pointed out that 
Amirbaksh was a minor and the plaint showed ‘‘Naurez, deceased, by his legal 
representative Amirbaksh, by his guardian, his uncle Alah Nawaz’’, the last 
named personally as some of the defendants. Then their Lordships added 

. 314): 

(P a EET E VE E A geen i 
or was ever appointed his guardien ad litem.” . i 
Their Lordships’ ultimate decision with regard to this aspect of the case was 


(p. 315): 

a E T E EN nie Maks uae E OEA 
fact in either of the suits, and the sale of his property was therefore without jurisdiction 
and null and void. Nor can they hold that the share of Amirbakah himself in his father’s 
estate was bound.” E 


Thus, their Lordships’ observations relate to non-representation of the estate 
in the suit itself and not merely in execution proceedings. Indeed, a situation 
of that kind was clearly distinguished by their Lordships in Malkarjun’s case 
where with reference to the decision in Baswantapa Shidapa v. Ranu and Mal- 
khana! they observed : 

- “Tn that case netther the debtor nor his estate were ever made subject to the decree 
of the Court, the lability never was established, and the process of execution had nothing 
to rest upon. The Court actually had not the jurisdiction which it purported to exercise. 
It is a different matter when the Court has by its decree established the debtor's liability 
and isin the’ process of working it outsagainst his estate.” (p. 348). ` 
We, therefore, think that the observations made by their Lordships in Khairaj- 
mal’s case do not apply to the case before us. What does apply is, as already 
stated, their Lordships’ view as regards the effect of the sale of Nabibaksh’s 
share on the interest of his infant daughter who was not brought on record 
along with other legal representatives of Nabibaksh. 

To summarize we are of the view that— 

` (1) Where the decree which is being executed ageinst the legal representatives of 
a deceased judgment-debtor is a mortgage decree, the omission to issue a notice to them 
does not render a sale held in execution thereof a nullity. It Js only a voidable sale and 
can be avoided by the legal representatives elther by making an application under O. XXL, 
r. 90, Civil Procedure Code, or, where permissible, by fflmg a separate suit. 

(2) That, in a jurisdiction in which the proviso to sub-r. (2) of r. 22 of O. XXL is in 
force, an omiasion to issue a notice under O. XXI, r. 22, does not render the sale even void- 
able unless the irregularity has resulted in a substantial injury to the legal representa- 

(8) That, where a decree-holder acting bond fide describes the legal representatives 

1 (1884) I. L. R. 9 Bom. 86. l o g 


1957] 


MAHADEO BUDIYA, v. BTALA MULIT (4.0. J. \—Mudholkar J. 


727. 


diee a eet ae dea ee coma 
a sale held after notice to such persons is not a nullity. 

(4) That, the omission to subetituta some of the legal representatives of the deceased 
judgment-debtor does not render an execution sale void even to the extent of the interest 
which such legal representatives took in the property of the deceased judgment-debtor. 


Upon this view, we dismiss the appeal with’ costs. 


Appeal dismissed. 





[NAGPUR BENCH] 





Before Mr. Justice Mudholkor and Mr. Justios Datar. 
VINAYAK WAMANRAO THAKARE.* 


SHEIKH MOHAMMAD HANIFF v. 


Madhya Pradssh Abolition qf Propristary Rights 


(Hstates, Mahals, Alionated Lands) Aot (I of 


1951), Secs. 17, 19, 20, 28, 24, 27, 28, 53(0), 23(2){(—-Waether term “* secured debt" sna. 17(1) 


vested—E-epressions ‘‘ seoured dott” and * ‘ scoured claim” whether synonymous—FExerciss of 
powers under s. $4 in respect af matter determined by otvil Cowrt how far affeots determenation by 
Cowri—N otics under s. 20(1) whether necessary before Claus Officer can exercises his jurisdiction 


over matier brought before him. 


The term ‘secured debt” in s. 17(a) of the Madhya Pradesh Abolition of Proprictary 
Rights (Estates, Mahala, Alienated Lands) Act, 19850, includes a mortgage decree which is 


* Decided, February 28, 1967. cliche i 
No. 12 of 1955, against the order by 
N. M. Indurkar, Additional District Judge, 
at Wardha, in Civil Suit No. 1-A of 1952. 

fee relevant sections run thus: 

(1) When the Claims Officer orders 

ict Abe godine hall woatinie, haaha 
fix a date not earlier than one month and on 
or before such date, every creditor shall file 
a written statement of his claim and 
verified in the manner prescribed by Order 
VL, role 15 of the Code of Civil Procedure, 
ee Ruch statement shall be submitted 


or by rogirared post and evary cain not a3 


Oe ea ee 
deemed for all purposes 
ond all occasions to have been discharged 


as against such debtor : 

Provided that if a credifor filles a statement 
of claim within a further period of two months 
and satisfies the Claims Officer thet such 
creditor was for good and sufficient cause 
unable to file the same before the date fixed 
for bearing, the Claims Officer may revive 


(2 On the date on which the case is fixed 


for the creditor shall produce the 
documents in his ion or contro! on 
which he bases claim. He shall also 


furnish a full and true statement ef accounts 
of all previous transactions between him 
and his debtor leading to the claim and his 
stages books or copies whereof, if any, m 
his possession or control If such documents 
and statement are not produced at such hearing 
or at an adjourned i fixed for this 
urpose by the Claims cer, the Olaims 
PE er mey dodao ruch lain to be disatiaewed. sam 
for all and all oocamons agaimst 
such debtor or debtors : 
Provided that if the Olaims Officer is satiefled 
that any creditor was, for good and sufficient 
cause, unable to produce such documents or 


statement, he may require them to be produced 
on a date fixed for the purpose and may revive 
the claim. 

23. (2) Where the debtor objects to the 


claim erred by any creditor on the 

that debt was not incurred or that it is 
not bi on the debtor, the Claims Officer 
shall not determine the amount dus on any 


such claim and nothing contained in sections 
24 to 27 shall apply to any such claim. 
24. (1) The Claims Offloer shall, notwith- 
contained m any other 
enactment for the time bemg in force, reopen 
all transactions made twelve before the 
last transaction or before lst January 
1982, whichever is earlier and, as far as may be, 
ascertain in respect of each Joan the date 
on which it was originally advanced.. Hoe 
shall, notwi img the provisions of any 
t or law to the contrary, calculate 
the interest due at six per centum per annum 
or such lower rate of interest as may have 
been agreed upon between the parties. He 
shall also determine the amount of principal, 
if any, of each loan which would have remained 
unpaid if the calculation of interest had been 
made as herein provided. 


Officer finds that the 
loan was gris i A A 
cg Ping then he shall.reduce the 
under sub-section ay ty 
m3) ? n anything oontained 
in any law for, the time being im force, no 
Claims Officer shall, in respect of any secured 


debt or claim to which this ter applica, 

award on account of arrears interest o 
sum greater than the princ:pel of the loan as 

determined, under -section (1). 


(£) If the Claims Officer finds that nothing 
is due to the creditor, he shall pass an order 

the secured debt or claim. 
(5) ) amounts determined dus shall not 
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not only against the proprietary interests which have vested in the State but is also against 
proprietary mteresta which have not so vested. 
Rukhmabas v. Shamlal,' agreed with. 


Balwanisingh v. Bindabas,* 


Sadashsorao v. 


Larmchand,! and Rukhnambai v. 


Mahendralal,t and Balnukund v. Mansram,® referred to. 

The provisions of s. 22, 24, 27 and 28 of the Madhya Pradesh Abolition of Proprietary 
Rights Aot, 1950, apply to “ a secured claim ” aa well as to “a secured debt ” which expres- 
sions are used synonymously in a. 17(a) of the Act. 

The powers conferred by s. 24 of the Madhya Pradesh Abolition of Proprietary Rights 
Act, 1950, are of an overridmg nature, and once they are exercised even in respect of a 
matter which has been determined by a civil Court, the determimation by the civil Court 


has to give way. 


The imsue of a notace by a Claims Officer under a. 201) of the Madhya Pradesh Abolition 
of Proprietary Rights Act, 1950, is not a necessary condition for enablmg hrm to exercise 
jurisdiction over the matter brought up before hun. 


Oxe Sheikh Mohammad Haniff and another (plaintiffs) obtained a prelimi 


decree for sale in a suit which was based on a mo 
‘ executed by one Chandrabhagabai, the mother of Vinay 
Under the decree the defendants were called upon to pay Rs. 
ed consisted of full Malgu 
Kalhora together with Sir Khudkhast lands ete. The 
Court in appeal confirmed the decree. After the judgment of the 
the defendants filed an application for leave to appeal to the Supreme 


Pakhsnwada an 


dated October 21, 1926, 

and others (defendants). 

64,000. The 

jari share in three villages, Jamgaon, 

on 

igh Court 
urt. 


In the meantime the proprietary rights in the Malgujari villages came to be 


vested in the State Government under the Madhya Prades 
Pea Rights (Estates, Mahals, Alienated Lands) Act, 1950. 
aboli 


Abolition of 
After the 


tion of these rig hts the defendants made an ee under s. 19 (1) of 


the Act before the C 


Officer, Arvi. 


The plain were given notice of this 


application and they submitted a statement of thejr claim. The Claims Officer 
passed an order on December 28, 1951, under s. 27 of the Act holding that 
the debt due was Rs. 51,200. He ordered that the amount of compensation for 
these three vi which was fixed as Rs. 1,584-1-0 was tobe paid to the plaintiffs 
and the remainder was liable to be recovered from the remaining pro under 
mortgage. After this order was passed by the Claims Officer, the plaintiffs made 
an application for making the preliminary decree final. The defendants Ta 
this application and contented that in view of the order passed by the Clai 

Officer the jurisdiction of the Court to pass a final decree for sale was barred by 
8. 88(c) of the Act. They urged that the decree of the Court had now ceased to 
exist and was replaced by the order of December 28, 1951, and, therefore, the 
Ma for final decree was untenable. According to the defendants the 
only remedy of the plaintiffs was the one prescribed under s. 28 of the Act. The 
plaintiffs contended that their mortgage decree was not “a secured debt” within 
the meaning of the s. 17 of the Act and, therefore, the defendants could not 


carry any interest after the date of determina- order under section 27 has been may 
tion. 


passed 
withm one year apply to the Civil Court for 


(6) Nothmg m  sub-sections (1) to (5) PORER ey decree for sale of the 


shall apply to excluded debts. The amount 
due for such debte shall be determmed in 
aocordance with the terms of the contract 
between the parties or any law for “the time 
bemg in force. 
27. If the Olaims Officer finds that the 
amount of compensation is not sufficient to 
the olaims determined under section 
24, he shall record an order ifyi 
(a) the amount remaming 
of each olan ; 
) the name of the creditor to whom it is 
due ; and 
(oc). the particulars of the perty re- 
mg encumbered m respect of each olaim. 
28 Any oreditor 


d in 


In whose favour an 


_ property and the Civil Court 


shall acoordingly SP a decree 
for sale flxmg such time for payment as ıt 
may deem fit. 


33. The jurisdiction of the Civil Courts 
shall, except as Mtherwise provided in this 
Act, be barred in respect of—... 

(c) the reco of any secured debt 
or claim under section 24 except 
In the manner provided for m section 28. 

1 [1944] Nag. 568. F.B. 

2 942] Nag. 357. 

3 949] Nag. 81. 

4 949] Nag. 182, F.B. 

© [1949] Nag. 829. 
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apply under 8. 19(1) of the Act. The plaintiffs submitted that the Claims Officer 
did not get any jurisdiction to determine the decretal claim. The plaintiff also 
contented that the Claims Officer had failed to issue notice under s. 20 of the Act 
to the Court or the High Court and therefore the proceedings could not operate. 

The trial Judge held that the mortgage decree obtained by the plaintiffs in the 
suit was ‘‘a secured debt”? in terms of s. 17 of the Act, that the Claims 
Officer was competent to determine this mortgage debt under the provisions of 
8. 27 ofthe Act, that the order of the Claims Officer in regard to the mo decree 
passed under s. 27 of the Act had the effect of extinguishing the prelimi 
decree, that the Court, therefore, was not competent to a final decree, that 
the order of the Claims Officer was not illegal because he had failed to issue a 
notice under s. 20 of the Act to the Court or the High Court, and that the final 
decree could not, therefore, be drawn up. 


The plaintiffs appealed to the High Court bench at Nagpur. 


A, V. Khare and W. L. Khare, for the appellants. 
M. R. Bobde and K. G. Chendke, for the respondents. 


MuDHOLKAR J. This is an appeal by the plaintiffs from an order of the 
Additional District Judge, Wardha, Be ee to pass a final decree in terms of 
the preliminary decree for sale passed in a mortgage suit on November 9, 1948. 
e facts are simple and are as follows: On the foot of a mortgage executed 
by one Smt. Chan hagabai on October 21, 1926, the plaintiffs instituted 
a suit for the recovery of the money due thereon. She died during the 
pendency of the suit and her legal representatives who are respondents 
Nos. 1-8 to the appeal were brought on record in her place. Various 
contentions were raised by them but they were overruled and a preliminary 
decree for sale was passed by, the Court in favour of the appellants.- The res- 
ndents preferred an a from that deree which was dismissed by the High 
urt of Judicature at ur on December 26, 1950. It may be mentioned 
that the preliminary cane be sale was passed by the Additional District Ju 
on November 9, 1948. Under the decree the mortgage money was to be paid 
on or before May 9, 1944, and as it was not paid, the appellants made an applica- 
tion on January 15, 1945, to the Court which passed the decree for making the 
decree final. That application, however, was not proceeded with by the Court 
on the ground that further proceedings were stayed by the High Court. Apparent- 
ly, those proceedings were not resumed by the Court after the dismi of the 
appeal by the High Court on December 26, 1950. In the meanwhile, the Madhya 
Pradesh Abolition of Proprietary Rights Act, 1950, was passed. It may be 
mentioned that the mortgaged pro consisted of 16 annas malguzari share in 
mauzas Jamgaon, Lakhanwada and ora,‘all of Tahsil Arvi, and Sir and Khud- 
kasht lands situate therein. In addition, certain house propery kothas and 
open sites situate in mauza Jamgaon also formed part of the mo security. 

On April 80, 1951, the respondents, who were divested of their proprietary right 
under s. 8 of the Madhya Pradesh Abolition of Proprietary Rights Act, made an 
application under s. 19 (1) of the Act to the Claims Officer appointed by the State 

vernment under s. 18, stating the amounts and ee of all secured debts 
and claims against them. It would appar that the only secured debt or claim 
against them was that due to the appellants underethe preliminary decree which 
was confirmed by the High Court. November 8, 1951, the respondents filed 
a further statement bef@re the Claims Officer in which they claimed that the 
transaction be reopened and that the interest which was exhorbitant should be 
reduced under s. 24 (7) of the Act. 

A notice of this application was issued to the appellants under s. 21 of the Act. 
The appellants appeared before the Claims Officer in pursuance of the notice. 
In their written statement they contended that the respondents could not go 
behind the decree of the High Court and that the transactions could not be re- 
opened. They further stated that the amount of compensation fixed by the 
Compensation Officer in respect of the three villages should be paid to them and 
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that as a balance was still outstanding against the respondents after deducti 
the amount of compensation from the decretal amount, an order should be ee 
for the recovery of this amount from that part of the mortgaged property which 
had not vested in the State, but which was comprised in the prelimi decree. 

The Claims Officer after hearing both parties passed an order on mber 
28, 1951, under s. 24 (1) of the Act determining the amount at Rs. 51,200. He 
deducted therefrom Rs. 1,584-1-0 which was the amount of compensation deter- 
mined by the Compensation Officer for the three villages and passed an order 
in res of the balance of Rs. 49,665-15-0 under s. 27 of the Act making it recover- 
able irom the Sir and Khudkasht lands situate in the three villages. 

Thereafter the appellants made an application to the Court of the Additional 
District Judge, W for making the preliminary decree passed by that Court 
and confirmed by the aa Court at Nagpur final. This application was opposed 
by the respondents. eir contentions were that consequent on. the order 
made by the Claims Officer on December 28, 1951, the Court had no jurisdiction 
to make the preliminary decree passed by it on November 9, 1951, final as that 
decree had ceased to exist and had been replaced by the order made by the 
Claims Officer on December 28, 1951. According to them the only remedy 
available to the appellants was that prescribed by s. 28 of the Act and as that 
remedy had not been availed of, their application for making the preliminary 
decree final should be dismissed. 

The a ts in their reply contended that the application under s. 19 of the 
Act Sale be made only in respect of a secured debt as defined in s. 17 (a) and 
that a precar decree for sale does not fall within the definition of a secured 
debt as contained in s. 17(a). Therefore according to them, the Claims Officer 
had no jurisdiction to make any determination of the debts under the Abolition 
of Proprietary Rights Act and that the order made by him under ss. 24 and 27 
was legally ineffective. They pointed out that the Claims Officer had failed to 
issue a notice for stay of proceedings to the Additional District Judge under 
8. 20, or to the High Court before whom an application for tofa certificate 
under art. 188 of the Constitution was pending, and therefore contended that 
the Claims Officer could get no jurisdiction to proceed with the application of the 
respondents under s. 19 of the Act. Thus they contended on this additional 

und that the ultimate order passed by the Claims Officer was ineffective 

ving been made without jurisdiction. e learned Additional District Judge 
over-ruled the contentions and dismissed the appellants’ application as incompetent. 

The two contentions raised before the Court below are reiterated:in appeal 
before us and in addition it is contended that the respondents having objected 
to the claim preferred by the appellants on the ground that the debt was not 
Incurred and was not binding on them, the Claims Officer had no jurisdiction 
to determine the amount due on the claim and that consequently his order is 
without ‘jurisdiction. 

The expression ‘secured debt’ is defined thus in s. 17 (a) of the Act : 

“ ‘Secured debt’ or ‘ secured olam °’ means a debt or claim subsisting on the date of vesting, 
whether dus or not dus, and secured. by the mortgage of or a charge on the proprietary nghts 
divested under sectaon 3 but shall not include land revenue or anything recoverable as land revenue 
or any money for the recovery of which a suit is barred by limitation.” 

The question 'is whether after the oe of a preliminary decree for sale, the 
original mortgage debt ceases to exist. It is contended by the learned counsel 
for the ap ts on the authority of the decision in Bglwantsingh v. Bindabai! 
that a a decree for sale passed in a mortgage suit is not a decree for 
money. In that case it was held that a preliminary decree in a suit on a mortgage 
with a condition of foreclosure is not a decree passed for payment of money on 
the mortgage within the meaning of s. 17 of the C. P. and Relief of Indebt- 
edness Act and that there is no debt left within the meaning of the Act after a 
preliminary decree for foreclosure has been passed. That decision has been 
over-ruled in Rukhmabai v. Shamlal.1 Apart from the fact that there is a 
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difference -between a preliminary decree for sale and a ee j decree for 
foreclosure, we respectfully agree with the decision of the Full Bench to the effeot 
that the liability of the mortgagor to pay the decretal amount, which is of the 
essence of a debt, does not come.to an end merely by the fact that a preliminary 
ee a ee a 
to a decision of a single Judge in Sadasheorao v. in which it was 
held that a mortgage debt did not cease to be a debt within the meaning of 
s. 2(d) of the C. P. and Berar Relief of Indebtedness Act merely by reason of a 

decree for sale. In RukAmantbai v. Mahendralal’, it was held that a final 
decree for sale under O. XXIV, r. 5; of the Civil Procedure Code continued 
to be a decree for the payment of money or for the payment of an amount found 
due and the judgment-debtor has to pay the amount of the decree passed against 
him. To the same effect is also the derision in Balmukund v. Manram.? 

No doubt there is no express mention of a decree in. the definition given in 
this Act as there is in 8. 2 (d) of the Relief of Indebtedness Act. That, however, 
does not make any difference, inasmuch as, as already pointed out, a debt does 
not cease to be a debt merely because a decree has been passed in a suit for its 
recovery. That apart, it would be clear from the definition of ‘excluded debt’ 
contained in sel, of the Abolition of Proprietary Rights Act that decretal 
debts were exp y intended by the Legislature to be within the purview of the 
definition of a secured debt contained in s. 17(a). An ‘excluded debt’ as defined 
by the Act refers to a secured claim due in t of, among certain other 
things, any liability in respect of maintenance w under decree of Court or 
otherwise. Now, it is clear that wa cannot exclude something from a category 
in which itis not included. Thus, ifthe term secured debtor secured claim did 
not imolude, decrees for the recovery of secured debts for seoured claims, surely 
there would be nothing from whioh the lability for maintenance under a decree 
could be exoluded. 

In this connection it will also be useful to quote the following from Corpus 
Juris Secundum, Vol. 59, Note 342, page 488: 

“In conformity with the general rule of merger of a cause of action ina judgment rendered 
thereon ..a mortgage debt, bond or note is merged in a judgment rendered in an action thereon. 
The merger of the indebtedness m the judgment, however, does not change the nature of the 
indebtedness with respect to the mortgage. The debt does not lose its character as a mortgage 
indebtedness, the mortgage continues to secure it, and ordinarily is not released, discharged, or 
satisfied by the Judgment on the debt, note, or bond.” 

Again, in Note 462 at pags 732 ofthe same volume, it it stated: 

“Suit and the recovery of a judgment for the amount of the debt do not change the security 
of the mortgage. The mortgage in such case becomes security for the payment of the judgment.’’ 

In the course of the arguments it was suggested that the expressions ‘a secured 
debt’ or ‘a seoured claim,’ referred only to such debt or claim aa is secured on 
the property actuslly divested unders.8 ofthe Act and that to the extent that 
a debt or a claim was secured on property which was not divested under that 
section the debt or claim was outside the definition of secured debt or claim 
contained in the Act. In our opinion, it would not be oorrect to read the 
definition in such a way. If indeed it were the intention of the Legislature 
to give a restricted meaning to the terms secured debt or secured claim, it would 
have said “secured wholly by the mortgage of or a charge on the proprietary 
rights divested under section 3”. For a debt or aeclaim to fall within the defini- 
tion all that appears to be required is that at least a of the security therefor 
should be property whieh has vested in the State. eae the proprietary rights 
which have been abolished under the Act are only a small portion of the pro- 
prietary rights of the former proprietors. It is well known that the 
proprietary rights which have been abolished were ordinarily regarded 
as an inadequate security for loans and it was very unusual to find transactions 
in which the security was confined only to that part of the proprietary rights 
which have been abolished under the Act. If a restricted meaning is given to the 
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term, it would result in the splitting up of a mortgage security into two : that 
which has vested in the State and that which has not so vested in the State. 
Such a construction would neither be natural nor would be in consonance with 
the intention of the parties to the transactions. Moreover, it would lead to 
complications for dealing with which special provisions would be n ; 
But there are no such provisions in the Act. e, therefore, hold that the term 
secured debt includes a mortgage decree which is not only against the proprietary 
interests which have vested in the State but is also against proprietary interests 
which have not so vested. 

It was then argued on behalf of the appellants tbat the expressions ‘secured 
debt’ or ‘secured claim’ occurring in the Act are used in different senses. Accord- 
ing to the learned counsel a secured debt means a debt secured by a mortgage 
of proprietary rights while a secured claim means a claim secured by a charge 
on the proprietary rights. Further pine: to him, the provisions of ss. 22, 24, 
27 and 28 of the Act apply only to a sec claim and not to a secured debt. 

We have already set out the definition of ‘a secured debt or a secured claim’. 
There is only a common definition for the two expressions. From this fact it 
follows that the expression ‘a secured debt’ is used synonymously with the 

reasion ‘a secured claim’. Further there is no warrant for splitting up this 
definition and saying that a secured debt means only a debt ect by a mortgage 
of proprietary rights and a secured claim is only a claim secured by a charge 
upon the proprietary rights. Ifit were the intention of the Legislature to define 
the two expressions in these ways, it would have been quite simple for it to give 
separate definitions of a secured debt and ‘a secured claim’. There is also no 
warrant for saying that the provisions of ss. 22, 24, 27 and.28 do not apply to a 
secured debt. No doubt, the term ‘secured debt’ is not used in s. 22, or in 
s. 24(7) or s. 27 of the Act. But it is clear from a consideration of these provisions 
that they were intended to deal with a secured debt. Section 22 (1) says that 
every creditor shall file a written statement of his claim in a certain manner and 
within a certain time and that every claim not so submitted shall be deemed to 
have been discharged. The proviso to that section also speaks of the revival 
of the claim. Sub-section (2) refers to the document on which the claim is based. 
Apparently, the word ‘claim’ is used in a wide sense viz. a demand for something 
due or supposed to be due. The provisions of s,22 have, however, to be read 
in the context of the preceding sections, viz. ss. 21 and 19. Among the parti- 
culars to be furnished under s. 19 (1) are those relating to sec debts and 
secured claims and the creditors to whom they are due. Section 21 speaks 
of issuing of a notice to these creditors and then follows s. 22 which requires that 
every creditor shall file a written statement pertaining to his claim. Naturall 
therefore, this statement must be confined to a secured debt and a secured claim. 
Section 24 (1) likewise does not refer to a secured debt but to a loan. Now, 
“loan”, according to the dictionary, means anything lent, especially money at 
interest. The object with which the provisions of the Act were enacted was not 
to empower the Claims Officer to e a determination of any and every kind 
of loan but of only such loans as were secured on the proprietary interest of the 
outgoi roprietor. The expression must, therefore, be regarded in this limited 
sense. This is made abundantly clear by sub-ss. (3) and (4) of s. 24. Section 24(3) 
says that no Claims Officer shall in respect of any debt or claim to which 
chapter IV applies award on aecount of arrears of interest a sum ter than 
the principal of the loan as determined under sub-s, (1). This it quite 
clear that the term “loan” used in sub-s. (7) means a secufred debt or a secured 
claim. Sub-section (4) empowers a Claims Officer to pass an order of discharge 
if he finds that nothing is due and this discharge tes to a secured debt or a 
secured claim. Section 27 is dependent on s. 24 and, therefore, the word “Claim” 
used therein must necessarily be understood in the same sense as in s8. 24. We 
are, therefore, clear that there is no substance in this part of the argument. 

Then it was argued that the order of the Claims Officer does not wipe out the 
preliminary decree and that no provision of the Act has created a bar to the 
enforcement of the preliminary decree orginally passed in that case. Having come 
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to the conclusion that the preliminary decree for sale can also be re-opened by 
a Claims Officer under s. 24 , it would follow that that decree ceases to have any 
force. No doubt, a decree passed by a civil Court has a sanctity attached toit 
and cannot ordinarily be got rid of except as provided for in the Civil Procedure 
Code. We must, however, bear in mind that the powers conferred by s. 24 
are of an overriding nature, and once they are exercised even in respect of a 
matter which has been determined by a civil Court, the determination by the 
civil Court has to give way. This is made further clear by ss. 28 and 88 (c). 
Section 28 says that any creditor in whose favour an order under s. 27 has been 
may within one year apply to the civil Court for passing a preliminary 
ecree for sale of the encumbered property and that the civil Court shall accor- 
dingly pass such a decree. Then s. 88 (c) says that the jurisdiction of the aivil 
Courts shall, except as otherwise provided in the Act, be barred in respect of the 
recovery of any secured debt or claim determined under s. 24 except in the manner 
provided for in s. 28. Thus, in the matter of recovery of a debt only one remedy 
is provided and that is as given in s. 28. This clearly means that the other 
remedies such as those of obtaining a final decree on the basis of a previous 
preliminary decree obtained otherwise than under s. 28 of the Act and the execu- 
tion thereof are barred. 

It was then argued, though faintly, that what the appellants were 
was not the recovery of any money but only a final decree. It is true that the 
proceedings taken by the appellants were not strictly speaking for the recovery 
of any money but they were a step in that direction. When the recovery of money 
itself is barred, the initial steps taken for that purpose must also be deemed to be 
barred. That apart, as pointed out, the poe decree which the appellants 
sought to be made final ceased to exist by virtue of the order determining the 
debt made by the Claims Officer under s. 24 and, therefore, there was nothing which 
the Court could make final. 

The next point to be considered is the effect of the failure of the Court to 
issue notice under s. 20(Z). That section reads as follows: 

“Upon receipt of an application under səstion 19 if the Claims Officer finds that any suit or 

proceeding is pending against the proprietor for the recovery of any amount in respect of a secured 
debt or claim, he shall issue a notice to the Court concerned and thereupon such suit or proceeding 
shall be stayed.” 
It will be clear from this provision that the issue of a notice by a Claims Officer 
is not a necessary condition for enabling him to exercise jurisdiction over the matter 
brought up before him. Al that the section mae habs is the stay of the suit or other 
aaa in the civil Court and it is for ling that to be done that a notice 
is required to be issued. We are not eugene! N ETE here what the effect 
of the suit or proceeding carried on in a civil Court would be by reason of tbe 
failure of the Court to issue a notice under this section. In the instant case, as 
already pointed out, no proceedings whatsoever were'actually carried on in the 
civil Court during the pendency of the respondents’ application before the Claims 
Officer. 

As regards the third pont the provision on which the learned counsel relies 
is s. 28(2). We asked him to point out where the respondents have objected 
to the claim preferred by the appellants on the ground that the debt was not 
incurred or that the debt is not binding on them. All that’ he could point out was 
that the respondents had made a reference to the application for grant of a certi- 
ficate of fitness for appeal to the Supreme Court and that in that application they 
had challenged the m debt as well as the debt due thereunder. A bare 
mention of the fact that the ndents had made an application of this kind 
without further claiming any relief on the grounds set out in this application would 
certainly not attract the provisions of s. 28(2). We, therefore, hold that there 
is no substance in this point either. 

For all these reasons, we are of opinion a the co ee from is correct 
and we accordingly uphold it and dismiss the ap with costs. 
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Secs. 103(1)(2), 67, 21+—Accused 
prosecuted under s. 67 for being in possession of denatured spirit in contravention 
of s. 21(b)—Whether necessary for prosecution to prove that person in possession 
has knowledge that alteration has been made with intent that spirit may be used for 
human consumption—Availability of presumption under s. 103(2) to prosecution— 
Presumption enolsaged by s. 103(1) whether in respect of offence arising out of con- 
travention of s. 21. 

A presumption about the commission of an offence under s. 67 of the Bombay 
Prohibition Act, 1949, for contravention of s. 21(b) of the Act is not permissible 
under s. 108(2) of the Act. ‘Therefore, where the charge is that the accused has in 
his possession any denatured spirit in contravention of s. 21(b) of the Act and that, 
therefore, he has committed an offence under a. 67 of the Act, the prosecution must 
prove that charge independently of the presumption under s. 108(2) of the Act, 


which would not be available to it 


The presumption envisaged by s. 1038(1) of the Bombay Prohibition Act, 1949, is 
the presumption about an offence relating to the manufacture of an intoxicant, and 
not in respect of an offence arising out of contravention of s. 21 of the Act. 


The facts appear in the judgment. 
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Vyas J. These are acquittal appeals by the State and they raise a point of 
law. The point of law raised is whether m a case where a person is prosecuted 
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under s. 67 of the Bombay Prohibition Act for being found in possession of any 
spirit which has been altered or attempted to be altered, it shall be presumed 
under g. 103 of the Act, without further evidence until.the contrary is proved, 
that the possession is in contravention of s. 21 of the Act, ie. that the person in 
possession has knowledge or has reason to believe that the alteration or attempt 
at alteration has bean made with the intention that such spirit may be used for 
human consumption and that, therefore, he has committed an offence under 8. 
67. The learned Civil Judge and Magistrate has held that such a presumption 
is enjoined by sub-s. (2) of s. 103, but that the presumption is a rebuttable one 
and has been rebutted in these cases by the proved circumstances of the cases. 
The learned Magistrate thought that the proved circumstances of the cases were 
that all the bottles were packed, sealed and labelled and that the labels pur- 
ported to show that the contents of the bottles were French Polish. The learned 
Magistrate thought that, in view of these circumstances, the respondents could 
not have known or could not have had reason to believe that the bottles contained 
denatured spirit which was altered by dilution with water. Accordingly, the 
learned Magistrate ordered the acquittal of the respondents, and the State, feel- 
ing aggrieved by that order, has filed these appeals. In our view, a presump- 
tion about the commission of an offence under a 67 for contravention of cl. (b) 
of s. 21 is not permissible upon the language of sub-s. (2) of s. 103. Therefore, 
where the charge is that the accused has in his possession any denatured spirit 
in contravention of cl. (b) of s. 21 and that, therefore, he has committed an 
offence under s. 67, the prosecution must prove that charge independently of thé 
presumption under s. 108, sub-s. (2), which would not be available to it. 


The above point of law has arisen in this way, In Criminal Cases Nos. 89, 90 
and 91 from which Criminal Appeals Nos. 1448, 1449 and 1450 of 1956 have 
arisen, the three shops of the merchants of the Khopoli village were raided and 
the raid led to the discovery of 260 bottles in one case, 63 bottles in the other case 
and 143 bottles in the third case. All these bottles were labelled ‘‘French 
Polish’’. In Criminal Case No. 99, the shop of the merchant of Chowk was 
raided and 10 bottleg labelled ‘‘French Polish’’ were discovered as a result of 
the raid. Out of the bottles seized in Criminal Case No. 89, two samples were 
sant to the Chemical Analyser and the examination of these samples revealed the 
absence of solids in both the samples. In one sample the percentage of alcohol 
was 81 and in the other sample it was 78. The rest was water in both the samples. 
In other words, the examination of the substance by the Chemical Analyser 
showed that it was denatured spirit which was altered by dilution with water. 
Out of the bottles seized in Criminal Case No. 90, four samples were sent to 
the Chemical Analyser and the examination of those samples also showed the 
absence of solids therein. In these samples the percentage of alcohol was 84, 
80, 78 and 79 respectively and the rest was water im all the samples. Thus, 
that substance also was denatured spirit which was altered by dilution with 
water. Out of the bottles seized in Criminal Case No. 91, two samples were 
sent to the, Chemical Analyser and the examination of these samples showed 
the presence of 0.6 per cent. solids in one sample and 0.5 per cent. solids in 
the other sample. Both the samples contained resin. In one of those samples 
the percentage of alcohol was 76 and'in the other sample it was 74. The rest 
was water in both the samples. Out of the bottles seized in Criminal Case No. 
99, four samples were sent to the Chemical Analyser and the examination 
thereof showed the absence of solids therein. In these samples the percentage 
of alcohol was 76, 79, 81 and 79 respectively and the rest was water in qll the 
samples. It is thus clear that in all the samples which were sent to the Chemi- 
cal Analyser in the above mentioned cases, the denatured spirit was found 
altered by dilution with water. There is no doubt, therefore, that the bottles 
containing altered denatured spirit were found in possession of the respon- 
dents when their shops were raidad, and the question is whether knowledge, 
or the existence of reason to believe, that the alteration was made with the 
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intention that such denatured spirit may be used for human consumption shall 
be presumed under s. 103 against the respondents or must be proved. 

Now, it is clear that the provisions of subs. (1) of s. 103 will not be attracted 
in this case. The provisions of subs. (1) are general and they relate to the 
presumption to be drawn ‘‘in prosecutions under any of the pravisions’’ of the 
Act. It is true that the expression ‘‘any of the provisions of this Act” would 
prima facte include the provisions of s. 67 or s. 67-1A; but then the Legislature 
has specially enacted sub-s. (2) dealing expressly with prosecutions under s. 67 
or 67-1A. Where there is a special provision made by the Legislature in the 
matter of a presumption to be drawn in particular prosecutions, the drawing of 
presumption in those prosecutions shall be regulated by the specal provision 
and not by the general provision. Moreover, it is clear from the language of 
subs. (Z) of s. 103 that the presumption contemplated by the Legislature in 
enacting sub-s. (1) relates to an offence in respect of the manufacture of an 
intoxicant and not an offence arising out of a contravention of s. 21 of the Act. 
This is evident from the words 

“an offence under this Act in respect of any intoxicant, hemp, mhowra flowers or 
molasses or any still, utensil, implement or apparatus, whatsoever for the manufacture of 
any intoxicant ag are ordinarily used in the manufacture of such intoxicant” 
in sub-s. (1). Substances such as hemp, mhowra flowers and molasses are used 
for the manufacture of an intoxicant. The use of a comma by the Legislatnre 
after the words ‘intoxicant’, ‘hemp’, ‘still’, ‘utensil’ and ‘apparatus’ would also 
show that those words are to be read with the words ‘‘whatacever for the manu- 
facture of any intoxicant.’’ It is obvious, therefore, in our view, that the pre- 
sumption envisaged by subs. (1) of s. 108 is the presumption about an offence 
relating to the manufacture of an intoxicant, and not in respect of an offence 
arising out of contravention of s. 21 of the Act. 

Sub-section (2) of s. 108 is a special provision and it relates to a presump- 
tion in prosecutions under s. 67 or s. 67-14. We are not concerned with s. 
67-1A in these appeals as the substance, which is the subject-matter of the prose- 
cutions in these cases, is not denatured spirituous preparation, but denatured 
spirit, Now, an offence under s. 67 arises out of a contravention of s. 21, and 
s. 21 consists of two parts, cl. (a) and cl. (b). Clause (a) prohibits alteration 
or attempt at alteration of any denatured spirit with a certain intention. Clause 
(b) prohibits possession of any denatured spirit with certain knowledge ete. 
Clearly, therefore, under s. 67, -a person may be prosecuted for either altering 
or attempting to alter any denatured spirit in contravention of cl. (a) of s. 21 
or for bemg found in possession of any denatured spirit in contravention of 
cL (b) s. 21. The language of subs. (2) of s. 108 which admits of no ambiguity 
would show that in enacting the sub-section, the Legislature intended to legislate 
about the presumption in respect of an offence arising out of altering or attempt- 
ing to alter any denatured spirit in contravention of cL (a) of s. 21, but not in 
respect of an offence committed by being found in possession of any denatured 
spirit in contravention of cl. (b) of s. 21. In the context of the words ‘“‘any 
denatured spirit which has been or attempted to be altered’’, the words ‘‘con- 
travention of the provisions of section 21’’ in sub. (2) of s. 103 must refer to 
contravention of the provisions of cl. (a) and not cl. (b) of s. 21. The contra- 
vention with which the prosecution has charged the respondents in these cases is 
the contravention of cl. (b) of s. 21. Accordingly, the presumption under sub=. 
(2) of s. 103 would not be available to the prosecution in these cases. 

Nevertheless, in Criminal Cases Nos. 89, 90 and 99, the prosecution has esta- 
blished that the respondents have contravened the provisions of cl. (b) of s. 21 
and have thereby committed an offence under s. 67. Upon the results of the 
examination by the Chemical Analyser of the contents of the bottles seized from 
the respondents in these cases (Nos. 89, 90 and 99), it could not be doubted that 
the respondents were in possession of denatured spirit which was found altered 
by dilution with water. In Criminal Case No. 89, as I have shown, two samples 
out of the bottles seized from the respondent were sent to the Chemica] Analyser 
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for examination. One of these samples was found to contain 81 per cent. alcohol 
and the other sample was found to contain 78 per cent. alcohol. The rest was 
water in both the samples. Thus the samples were the samples of denatured 
spirit which was altered by dilution with water. In Criminal Cass No. 90, four 
samples out of the bottles seized from the respondent were sent to the Chemical 
Analyser for examination. These samples contained 76, 79, 81 and 79 per cent. 
alcohol respectively and the rest was water. In Criminal Case No. 99, four 
samples out of the bottles seized from the respondent were sent to the Chemical 
Analyser for examination. These samples contained 76, 79, 81 and 79 per cent. 
alcohol respectively and the rest was water. There is no doubt, therefore, that 
the respondents in these cases were in possession of denatured spirit which was 
altered by dilution with water. The question is, did they know or have reason 
to believe that the denatured spirit in the bottles was altered with the intention 
that such spirit may be used for human consumption. Upon the circumstances 
of these cases, the question must be answered in the affirmative, i.e. against the 
respondenta. 


The respondents contend that the bottles were all packed and sealed, and, 
therefore, they could not have known nor could they have had reason to believe 
that the contents of the bottles were altered and that the alteration was made 
with the intention that they may be used for human consumption. Their 
case is that they honestly believed that the bottles contained ‘‘French 
Polish” as the labels indicated. In our view, there is no substance in this 
contention. It may be noted that the respondents are shop-keepers doing 
business in small villages of Khopoli and Chowk and it is impossible that they 
would have been in innocent possession of these bottles. Having regard to the 
small size of the villages Khopoli and Chowk and having further regard to the 
small scale of the business done by the respondents, it is impossible to hold that 
the respondents could have honestly believed that the bottles, which were seized 
from them, contained ‘‘French Polish”. In our view, they could not have 
ordered out so many bottles of ‘‘French Polish’’ in those small villages. These 
are not cases of a stray bottle or two being found with the respondents. As 
many as 260 bottles, 63 bottles and 10 bottles respectively were found with the 
respondents in Criminal Cases Nos. 89, 90 and 99 and the contents of these 
bottles were more than 75 per cent. alcohol in each case. The respondents have 
not produced any invoices, accounts ete. to show when and wherefrom they pur- 
chased these bottles and for what price were the bottles purchased. It is true 
that the labels on the bottles purported to show that the contents of the bottles 
were ‘‘French Polish’’, but there is no proof whatever on the record of these 
cases that the labels were genuine labels. There is no evidence to show who 
put those labels, when the Jabels were put and where the labels were put. It 
is pertinent to note that in case No. 89 the respondent does business in cloth, 
umbrellas and caps. In case No. 90, the respondent does business in grocery. 
In ease No. 99, the respondent is doing business in general provisions. Bearing 
in mind the above nature of the business of the respondents, it is impossible to 
understand their possession of as many as 260 bottles in one case, 68 bottles in 
the other case and 10 bottles in the third case, except upon the hypothesis, 
which in our view is the only hypothesis possible, that the respondents must 
have known, or must have had reason to believe, that the contents of the bottles 
were denatured spirit which was altered by dilution with water. In this con- 
text, it is significant to remember that the first information in cases Nos. 89 and 
91 shows that the bottles were concealed in old ting and torn gunny bags. If 
the respondents, in the course of their business, honestly believed that the bot- 
tles, as the labels showed, contained denatured spirit which was not altered by 
dilution with water, it is not understood why the bottles, instead of being kept 
as they would be normally kept, were kept concealed in old tins and torn gunny 
bags. 

Upon the abovementioned circumbtances, we are satisfied that the prosecution 
has proved that the respondents in cases Nos. 89, 90 and 99 were in posseasion 
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‘of denatured spirit which was altered by dilution with water and that they had 
knowledge or had reason to believe that the denatured spirit in the above bottles 
was altered by dilution with water with the intention that it may be used for 
human consumption. That being so, in our view, the respondents in Criminal 
Appeals Nos. 1448, 1449 and 1451 are guilty of an offence under s. 67 of the 
Bombay Prohibition Act. We convict these Tespondents accordingly under 
8. 67 and sentence each of them to suffer three months’ rigorous imprisonment 
and to pay a fine of Rs. 500 or in default to suffer one month’s further rigorous 
imprisonment in each case. 

Now, in respect of Criminal Case No. 91 from which Criminal Appeal No. 
1450 of 1956 has arisen, as I have already said, two samples out of the bottles 
seized from the respondent were sent to the Chemical Analyser. In one of these 
samples, 0.6 per cent. solids were discovered by the Chemical Analyser. In the 
other sample 0.5 per cent. solids were discovered by him. In both the samples, 
resin was found by the Chemical Analyser. In these circumstances, we are of 
the view that this would be a fit case for remand to the trial Court with a direc- 
tion that the learned Civil Judge and Magistrate will give his findings as to 
what precisely was the nature of the solids which were discovered in the above- 
mentioned samples, whether these solids would be normally found in ‘‘French 
Polish’? and whether the small percentage of the solids would be compatible 
with the substance being genuine ‘‘French Polish”. The learned Magistrate 
should also give a finding whether resin would be one of the ingredients of 
‘‘French Polish”. The learned Magistrate should return the findings to this 
Court within three months of the date of the receipt of this judgment. 

All the bottles in Criminal Appeals Nos. 1448, 1449 and 1451 of 1956 to be 


confiscated. 
Order accordingly. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. O. Ohagla, OMe! Justico, and Mr. Justice S. T. Desai. 


JAYANTILAL RANCHHODDAS KOTICHA v. THE TATA IRON & 
STEEL CO., LTD.* 


Companies Act (I of 1966), Secs. 17, 393 Altering objects of company under s. 17 (T) (a)—What 
Court has to consider when application made to tt for confirmation of proposed alteration— 
Whether new object, a power to coniributs to fund of polihical party, an wnlowful object and 
whether Court can permit ti to be carried owt by alteration of memorandum wnder s. 17(1)(a}— 

jon “afficiently’’ in s. I7(1)(a) wheather leemited to actual production—RHaerciss of 
dtsoretion by Court wider s. 17. 

For the purposes of s. 17(1)(a) af the Companies Act, 1956, what the Court has to consider 
is the object of the company which is being actively prosecuted if it is a commercial company 
for the purpose of earning profits, or the object which the company is seeking actively 
to prosecute so as to earn profits; and it is in relation to that object which under the coir- 
cumstances becomes the business of the company that the question has to be asked whether 
the amendment suggested is an amendment which will enable the company to carry out 
that object more econamicelly or more efficiently. 

There is nothing in law which prohibits any contribution being made to the political 
fonds of a party by a company. Therefore, where a new object which is sought to be 
introduced by a company in ite memorandum of association is a power to contribute to 
political institutions, it cannot be said that such an object is an unlawful object which 
the Oourt will not permit the company to carry out by the amendment or alteration of 
its memorandum under a. 17(1)(a) of the Companies Act, 1956. 

Morgan v. Tate & Lyle Ld., Smith v. Incorporated Coumo qf Law Reporting for England 
and Walet, Umsiied States v. C. I. O* and United States v. Harriss‘, referred to. 


“Decided, June 21, 1957. O.0.J. Appeal [1914] 3 K. B. 674. 
No. 18 of 1087. I. O. No. 199 of 1656. (1948) 385 U. 8. 106, 02 Law ed. 1849. 
1 [1955] A. O. 21. 4 (1954) 847 U. 8. 61%, 98 Law ed. 980. 
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The expression “carrying on business more efficiently” in e. 17 (D(a) of the Companies 
Act, 1956, means carrying on busmess in a manner which will produce the desired results 
or effecta. In other words, if a particular method or mode or means in connection with the 
business is conducive to the business, producing more profits or Improving security or 
stabilty, then that mode or means or method is a mode, means or method which is more 
efficient. “Efficiently” in this context cannot be confined and limited to “efficiently” 
with regard to actual production. 

In exercising the discretion under s. 17 of the Oompanies Act, 1956, the Court must 
«presume that the company knows its buamess, and it is not for the Court to tell the company 
how it should carry on its business. It is not for the Oourt to impose upon the company 
its own political or moral views. 

Tae Tara Tron & Stazt Co., Lro. (petitioner), which was incorporated in 1907 
under the Indian Companies Act, 1882, was established mainly for carrying on the 
manufacture and business of iron and steel. The objects for which the oompany 
was established were set forth in cl. 8 of its Memorandum of Association, 
sub-cl. (r) of which was in the following terms :— 

““(r} To support and subscribe to any charitable or public object, and any institgtion, society, 
or olub which may be for the benefit of the Company, or its employees, or may be connected 
with any town or place where the Oompeny carries on business to give pensions, gratuities, or 
charitable aid to any person or persons who have served the company, or to the wives, children, 
or other relatives of such persons, and to form and oontribute to Provident and Benefit Funds 
for the benefit of any persons employed by the Company.” 


On A 80, 1956, at the Annual General Meeting of the company a resolu- 
tion for the amendment of the Objects Clause of the Memorandum of Association 
of the company was passed as a Special Resolution, the relevant portion of which 
was as follows :— 

“Resolved that Clause 8(r) of the Memorandum of Association of the Company be deleted 
and substituted by the following two sub-clauses :... 

(2) ‘To subscribe or contribute or otherwise to asist or to guarantee money to charitable, 
benevolent, religious, scientific, national, publio, political or any other institutions, objects 
or purposes or for any exhibridon.” 

The company filed the present petition for confirmation by the High Court 
under s. 17 of the Companies Act, 1956, of the alteration of the company’s objects 
proposed to be effected by the aforesaid resolution. Jayantilal and two others 
(opponents), who were shareholders of the company, opposed the proposed altera- 
tion on the grounds, that the alteration was beyond the scope of cls. (a) and (b 
ofs. 17(1) of the Companies Act, 1956, that the alteration was manifestly op 
to public good and good Government and was anti-national and contrary to the 
directive principles of the State > poney as enunciated by the Constitution, and that 
the alteration would adversely affect and. prejudice the interest of the shareholders 
and the company. 

The petition was heard by Tendolkar J., who confirmed with certain modi- 
fication the alteration in the Memorandum of Association of the oompany, deliver- 
ing the following judgment on January 11, 1957 :— i 

TENDOLKAR J. This is a petition by the Tata Iron and Steel Company, Limited, 
for confirmation.by this Court under s. 17 of the Companies Act, 1956, of an altera- 
tion of the ae Objects proposed to be effected by a special resolution of 
the company. e company ‘was incorporated in the year 1907 and its main 
object was to carry on the manufacture and business of iron and steel. The 
objects of the company ere set forth in cl. 8 of the memorandum of association. 
Sub aae (r) of that clause runs as follows : 

“To support and subscribe to any charitable or publio object, and any institution, sovisty, 
or club which may be for the benefit of the Company, or its employees, or may be connected 
with any town or place where the Company carries on business; to give pensions, gratuities, 
or charitable aad to any person or persons who have served the Company, or to the wives, children, 
or other relatives of such persons; and to form and contribute to Provident and Benefit Funds 
for the benefit of any persons employed by the Company.” * 


Broadly stated, this sub-clause deals with two distinct classes of objects. The 
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first is the power to support and subscribe to any charitable object and the second 
class concerns the support for activities calculated to benefit the employees. In 
so far as the second part of the power conferred by the sub-clause is concerned, 
such power would be implied in any company doing business ; but in so far as the 
first¥part is concerned, it is clear law that in order to justify: contributions to 
‘charitable or public objects unconnected with the employees of the company, 
express authority is necessary. The proposed alteration of the memorandum seeks ~ 
to split up sub-cl. (r) into two parts, (r)(1) and (r)(2). I shall not reproduce 
(r)(7) because it deals with the power of the company to incur expense, broadly 
stated, for the welfare and benefit of its employees and there is no controversy 
about this particular part. The second sub-clause which is sought to be substi- 
tuted in the memorandum is as follows: 

“(2) To subscribe or contribute or otherwise to assist or to guarantee money to charitable, 
benevolent, religious, scientifi c, national, pubHe, political or any other institutions objects or 
purposes or for any exhibition.” 

It is the case of the company that the proposed alteration falls within the scope of 
s. 17(1), sub-cls. (a) and (b), the relevant part of which is as follows: 


“A company may, by special resolution, alter the provisions of its memorandum...with 
respect to the objects of the company so far as may be required to enable it— 

(a) to carry on its busmess more economically or more efficiently; 

(b) to attain its main purpose by new or improved moeans;” 

Three shareholders have appeared before me to op the pro alteration 
in cl. (r)(2) in so far as that alteration is calculated to enable the company to 
give contributions or donations directly or indirectly to political parties; and the 

unds of opposition as formulated at the Bar by counsel for the respondents 

. Gandhi and Mr. Koticha are three in number: . 

1) that such a power is opposed to public policy ; 
ra that it is against the interests of the shareholders and the general public ; 
J 


an 

(8) that the proposed alteration is not within the scope of s. 17(1)(a) or (b) 

of the Companies Act. 

Before dealing with any plea of public policy, it is essential to keep in mind 
the warnings that have been repeatedly uttered by eminent Judges as to public 
policy being a very slippery ground on which to base judicial decisions. The 
various warnings will be found collected by Lord Atkin in Fender v. St. John- 
Mildmay'. The learned Law Lord at page 10 observes: 

“My Lords, from time to time judges of the highest reputation have uttered warning notes 
as to the danger of permitting judicial tribunals to roam unchecked in this fleld. The ‘unruly 
horse’ of Hobart O. J. is commonplace. I will content myself with two passages both of which 
have the authority of the ap proval of Lord Halsbury. In Janson v. Drisfonisin Consolidated 
Mines Limited he cites this passage fram Marshall on Marine Insurance: “To avow or insinuate that 
it might, in any case, be proper for a judge to prevent a party from availing himself of an indis- 
putable principle of law, in a Court of justice, upon the ground of some notion of fancied policy 
or expedience, is a new doartine in Westminster Hall, and has a direct tendency to render 
all law vague and uncertain.’ ‘Public poloy’ said Parke B. in Egerton v. Brownlow, ‘is a vague 
and unsatisfactory term, and calculated to lead to uncertainty and error, when applied to ths 
decision of legal rights; it is capable of being understood in different senses; it may, and does, 
in its ordinary sense, mean ‘political expediance,’ or that which is best for the common good 
of the community; and in that sensethere may be every varisty of opinion, according to education, 
habits, talents, and dispositions of each person, who is to decide whether an act is against public 
policy or not. To allow this to be a ground of judicial decisiom, would lead to the greatest 
uncerteinty and confusion. It is the province of the statesman, and not the lawyer, to discuss, 
and of the Legislature to determine, what is best for the public good, and to provide for it by 
proper enactments. It is the province of the judge to expound the law only; the written from 
the statutes: the unwritten or common law from the decisions of our predecessors and of our 
existing Oourts, from text writers of acknowledged authority, and upon the principles to be 
alearly deduced from them by sound reason and just inference; not to speculate upon what is 

1 Looe] a O. 1. 3 (1853) 4 H. L. O. 1, 128. 

2 [1902] A. O. 4%. 
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the best, in his opinion, for the advantage of the community. Some of these decisions may 
have no doubt been founded upon the prevailing and just opinions of the public good; for m- 
stance, the illegality of covenants in restraint of marriage or trade. They have became a part 
of the recognised law, and we are therefore bound by them, but we are not thereby authorised 
to establish as law everything which we may think for the public good, and prohibit everything 
which we think otherwise,’ cited in Janson v. Driefontein Consolidated Minos Limited. I will add 
three other well known propositions: ‘It must not’ be forgotten that you are not to extend 
arbitrarily those rules which say that a given contract is void as being against public policy, 
because if there is one thmg which more than another public policy requires it is that men of 
fall age and competent understanding shall have the utmost lberty of contracting, and that 
their contracts when entered into freely and voluntarily shall be held sacred and shall be enforced 
by Courts of justice’: per Jeasel M. R. in Printing & Numerical Registering Oo. v. Sampson. 
‘Certain kmds of contracts have been held void at common law on this ground—a branch of 
the law, however, whioh certainly should not be extended, aa judges are more to be trusted as 
interpreters of the law than as expounders of what is called publio policy’: per Cave J. in In re 
Mtroms.* ‘Public policy is always an unsafe and treacherous ground for legal decision, and in the 
present case it would not be easy to say on which side the balance of convenience would incline’ : 
per Lord Davey m Janson v. Drisfontein Oonsolidaied Minas Limited. In the same case Lord 
Halebury indeed appeared to decide that the categories of public policy are closed, and that the 
principle could not be Invoked anew unless the case could be brought within some principle of 
public policy already recognized by the law. I do not find, however, that this view received the 
express assent of the other members of the House; and it seems to me, with respect, too regid. 
On the other hand, ıt forttfles the serious waming illustrated by the pamages cited above that 
the doctrine should only be invoked in clear cases in which the harm to the public is substantially 
incontestable, and does not depend upon the idiosyncratic inferences of a few judicial mids.” 
This passage must, of course, be read, so far as India is concerned, with the qual- 
fication that to the extent to which the Constitution of India leaves the power of 
judicial review to the Courts, the Courts may in effect be legislating and not merely 
interpreting the law ; but that question does not arise in the present proceedings. 

Remembering therefore this warning, I must now turn to the plea that the 
proposed alteration, in so far as it is calculated to enable the company to give 
contributions or donations, directly or indirectly, to political parties, is opposed 
to public policy. The great jurist Sir Frederic Pollock in his well-known treatise 
on “ Principles of Contract,” 18th edn., at page 805, cites with apparent approval 
a passage from a decision of the Supreme Court of America in Mar v. The Balti- 
more and Ohio Railroad Co.* to the following effect (p. 884) ; 


“It is an undoubted principle of the common law, that it will nob lend its aid to enforce a 
contract to do an act that is illegal; or which is inconsistent with sound morals or publio policy; 
or which tends to corrupt or contaminate, by improper influences, the integrity of our social 
Public policy and sound morality do therefore imperatively require that Courts should put the 
stamp of their disapprobation on every act, and pronounce void every contract the ultimate 
or probable tandemoy of which would be to sully the purity or mislead the judgments of those 
to whom the high trust of legislation is confided.” 

And obviously what is true of contracts is equally true of every act which the Court 
is called upon in its jurisdiction to approve and to confirm. 

The power to give contributions or donations to political parties is obviously 
quite capable of being used for eae ublic hfe, such as for example, for 
some of the vicious forms of what is inclu ed in activities known as “lobbying” in 
the United States of America; and when so used, there can be little doubt that such 
a power is against publig policy. In Teatile Mills Sec. Corp. v. Commr. of Int. 
Rev.*, the Supreme Court of the United States was dealing with a Treasury 
Regulation which declared that expenditure for lobbying purposes for the promo- 
tion or defeat of legislation, would not be deductible for tax urposes as legitimate 
business expenses of corporations. The validity of such Regulation was challenged, 
and the Supreme Court upheld it. Mr. Justice. Douglas who delivered the 


1 (1875) L. R. 19 Eq. 462,465. ° 8 (1858) 16 Howard 814. . 
3 (1891) 1 Q. B. 594, 595. 4 (1941). 814 U. 8. 326, 86 Law ed. 249. 
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opinion of the Court tersely observed (p. 888) : 
“Contracts to spread such inmdious influences through legislative halls have long been 


and cited as authorities for this terse statement various earlier decisions of the 
Supreme Court. In a later case, Untied States v. Harriss,! what was challenged 
was the constitutionality of the Federal Lobbying Act. The constitutionality 
was upheld by a majority of the Supreme Court. Chief Justice Warren who 
delivered the judgment of the majority observed that but for such legislation 

“the voice of the people may all too easily be drowned out by the voice of special interest 
groupe seeking favoured treatment while masquerading as proponents of the public weal. 
This is the evil which the Lobbying Act was demgned to help prevent.” (p. 625). 

There is, therefore, no doubt that in any event the more serious forms of lobbyi 
amount to a corrupt practice; anditis quite conceivable that the power with which 
the company seeks to clothe itself may enable it to resort to such corrupt practices. 
At the same time, I am clear in my mind that if a company clothed with such 
authority proposed to make a contribution or donation to a political party for a 
corrupt purpose which is manifestly against public policy, a single shareholder 
could come to Court and successfully restrain the company from making such 
donation or contribution, or if it is already made, compel the directors to make 
good such amount to the company. It is argued by Mr. Gandhi that this is such 
a case. It is said that what the company proposes to do is in effect to procure 
the vote of the Congress Party in the islature to industrial policies which serve 
its own ends ; and in support of this plea reliance is placed on the averments made 
quite frankly on behalf of the company as to the purpose for which the alteration 
of the memorandum was felt to be necessary. The petition inter alia states: 

“It was therefore considered in the interests of the Company that it should be able to 
contribute to the funds of political parties which in the Company’s opinion would serve the 
interests of industry in general and of the Steel industry in particular.” 

Then again the petition states : 

“The continued prosperity of the Company and its ability to carry on its business, 
economically, effoently and profitably will be largely determined by Government Polisy,”, 
and the petition enumerates certain questions the policy in respect of which would 
be vital to the interests of the company. The petition also refers to the industrial 
policy resolution of the Government in power and states that the petitioner com- 
pany at present enjoys a measure of good will of the Government and proceeds : 

“The Company is therefore vitally interested in supporting such Governments as will enable 
the steel industry to continue in the private sector and to expand and prosper. It is therefore 
in the Company’s interests that the Company should be able to contribute to the funds of the 
political parties which, in the Company’s opinion, will serve the interest of industry in general 
and of the steel mdustry in particular.” 

Now, if this statement amounted to a proposal to procure the support of the 
Congress party for a consideration to policies which the company considers right, 
irrespective of whether the Congress party so considera them, it would undoubtedly 
be political corruption, for democracy requires that legislators and legislative 
parties must act according to the merits of a matter and their own or perhaps the 
party's conscience, and anything that influences the vote of an individual legislator 
or the vote of a party member in any other direction is political corruption. But 
I do not think that what the company proposes to do in this case is anything which 
will lead to such a result. There is, in my opinion, all the difference between 
supporting a candidate or a party whose policies you approve of and supporting 
a party or a candidate who is willing to support your own policies, irrespective of 
their merits and seg aarti of his own views for a consideration. The company 
has set out to adopt the former course, viz., to support a party with whose indus- 
trial policies they are in substantial agreement aid oy hese industrial policies the 
company is anxious to see promoted and implemented. That, in my opinion, is 
a perfectly legitimate purpose. If there was the remotest suggestion that the 
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1957.]  JAYANTILAL V. TATA TRON & STEEL CO. LTD. (0.c.3.}-Tendolkar J. 748 


attempt was going to be to influence the party to act contrary to its better j udgment 
and in order to benefit the petitioners for a price, that would be a form of political 
corruption which would, beyond question, be against public policy. I am, there- 
fore, clear in my mind that what the company proposes to do is not to resort to 
any political corruption. But then the question is: whether short of an obvious 
case of corruption of political life, is it or is it not right to hold that the power of 
giving donations or contributions to a political has at least a tendency to 
corrupt political life and is therefore against public policy? If the contribution 
or donation was comparatively smgll, it may perhaps be safe to assume that it 
was not likely to have any such tendency; but if it is unusually large, must it 
not arouse suspicion and fear in the mind of a citizen who desires to have ublic 
life protected against any corrupt tendencies? The power of money is TNS 
known to work in very many insidious ways difficult in many cases to detect, 
and the danger is obviously the ter when we are dealing with the monies which 
large corporations are free to Douae. Under s. 298(1), sub-cl. (e), of the Com- 
panies Act it is open to a company to contribute Rs. 25,000 or 5 per cent of its 
average net profits for the three previous years without the consent of the company 
and apparently even higher amounts with such consent. The company that i am 
dealing with has an average annual net profit in the neighbourhood of Rs. 8 crores 
with the result that it would be within the competence of the directors to give a 
donation, if they so chose, to a single political party, of about Rs. 185,00,000 without 
going to the company for sanction and even & larger amount with the company’s 
sanction. It is ed that the Court should impose upon the right to give such 
contributions or donations conditions which would guard against the dangers 
that are indicated, and if it is possible to do so, and the conditions appear to be 
what Lord Atkin would describe as ‘‘ substantially incontestable,” the cae would, 
in my opinion, be justified in doing so while exercising its power to confirm an 
alteration of the Memorandum. 

In this context attention has been drawn to the regulation and control of 
funds for political purposes in one of the largest democracies of the present day, 
viz., the United States of America. The object of all this regulation was sufi- 
ciently stated by Mr. Justice Rutledge in his dissenting judgment in Untted 
States v. C. I. O. at page 184 to be “ to preserve the purity of elections against 
the use of aggregated wealth.” 

Turning next to the attempts at regulation, in 1907 Congress prohibited contri- 
butions from national banks and corporations‘to political campaigns for Federal 
Offices and in 1947 by the Taft Hartley ERT prohibition was extended to 
a incurred in furtherance of political campai for Federal Offices. 

er contributions were by law subjected to compulsory publicity, presumably 
on the excellent ground that the people must know who is paying their political 
bills, so that they may be able to j for themselves whether they are paying 
any price for such dependence. By the Hatch Act II of 1940, a limit of 500 
dollars was placed on individual contributions. A subsequent investigation by a 
Select Committee of the House of Representatives in 1949, commonly known as 
the Buchanan Committee, has found as a fact that there has been a widespread 
evasion of this particular regulation. In England one of the attempts that was 
made to regulate contributions to PO ies was a resolution ee by 
Parliament in 1949, sponsored by the Laobur Party recommending that political 
parties should publiah annual accounts; but the wesolution has, so far, at any 
rate, as the Conservatives are concerned, remained a dead letter. In 1947 Lord 
Woolton had made a public appeal for q million pounds ogee for the Con- 
servative Party ; but no accounts are known to have been published of this fighting 
fund or any fighting fund that existed theretofore. 

Whilst these restrictions or attempted restrictions on the campaign funds 
of political parties in the two major democracies of the present day world may well 
indicate matters to which Parliament may be expected to apply its mind in 
order to secure the purity of political life and democratic institutions which we 
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all so cherish, it is, in my opinion, not the function of the Court to give effect to 
whatever may be its own personal view of what is right in this context, for then 
the Court would be usurping what are undoubtedly the functions of Parliament 


under the Constitution. But to the extent to which any restriction 
may be right beyond the realm of controversy, the Court wo in My opinion, 
be Justified in imposing such restriction whilst exercising its power to co an, 


alteration of the memorandum. In a democratic State, such as India is today, 
with adult franchise, the requirement of publicity for funds contributed to a 
pa party appears to me to be such a tion and Mr. Seervai appearing 
or the company not only concedes that it will be wholesome to have such publicity 
but the petitioners have undertaken that they shall separately show in their Profit 
and Loss Account every year every single contribution, directly or indirectly made 
to a political party in the event of the alteration of memorandum being confirmed. 
If this obligation of publicity had not been voluntarily undertaken by the company, 
I would have felt ase to impose it as a condition of confirmation, if I ulti- 
mately found that there was no other valid ground for not confirming the altera- 
tion. But apart from this condition, I am not prepared to hold that the mere 
power to give a donation or a contribution to a political party has such a tendency 
to corrupt political life as to be considered against public policy, for, the harm to 
the public by eateries! such contributions cannot, to use the words of Lord 
Atkin again, be said to be ‘‘ substantially incontestable.” 

Turning next to the second ground of opposition, viz., that the pro altera- 
tion is against the interests of the shareholders and the general public, in so far 
as the shareholders are concerned, prima facie the shareholders are the best judges 
of their own interest and it is only in a case where the Court is satisfied that a 
minority is being coerced that the Court may possibly be justified in intervening. 
The special resolution sanctioning the alteration in the memorandum was admit- 
tedly passed without dissent. e present number of the shareholders of the 
company as appearing from a statement in the 49th Annual Report is more than 
87,000 individuals, apart from banks and other companies. Not one of them 
thought it fit to oppose the special resolution when it was moved and the number 
of shareholders that have appeared before me is only three. There is, moreover, 
in this regard no such thing as interest of the shareholder as distinct from the 
interest of the company ; but, in any event, if there are any dissentients among 
the shareholders, provision has been made in s. 17(7) for the purchase of the 
interest of the dissentient shareholders. The s olders appearing before me 
= dagen do not desire that their interests should be purchased; and therefore, 
I do not consider the plea that the alteration is not in the interest of the share- 
holders as being justified. The latter part of the plea that it is not in the interests 
of the general public is really in effect a branch of the argument that it is against 
public policy. It is said that if a political party depends for its campaign funds 
on financing by companies which are, by and large, employers of labour, it may 
induce the party to water down, if not to abandon, its policies of labour and other 
welfare legislation in favour of the employers, and in doing so, the party may be 
tempted to disregard even the directive principles of State policy in that regard 
which are set out in Part IV of the Constitution, but which are not enforceable in a 
Court of law or otherwise. The danger that a political party may succumb to 
such an inducement is real and not imaginary, particularly if there is substantial 
dependence of the party on contributions by companies collectively, for then it 
may be that the companies collectively may be able to control the political party. 
It is possible that a party with an overwhelming popular, backing may be able to 
resist such an inducement successfully ; but every political in the country 
does not fall in that category, and the provision t enables contributions and 
donations to political parties is not restricted to contributions or donations to 
such parties only as may be in a position to resist any inducement by reason of 

pular support. There is also the obvious danger that the party in power may 
Pe niie to abuse its position and obtain donations and contributions from 
companies who may feel compelled to maké such contributions or donations in 
the fear that if they did not make them, it would be within the power of the party’ 
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in control of Government to do them harm in many obvious ways. But.would a 
Court therefore be justified in‘ holding that contributions should be forbidden 
altogether in the public interest? I do not conceive that it would. An phere 
to guard against the inherent dangers by appropriate legislative action is essen 
a function of Parliament which would have oie means which no Court can ever 
oe of collecting the relevant data for determining the extent to which contri- 
utions may or may not have an effect on the policies of political parties and the 
extent to which companies are likely to be coerced by the party in power to make 
contributions against their will. Itis then said that it is against the public interest 
also because there may be a tendency in a political party whose opponents have 
been the recipients of contributions and donations from companies to act in a 
spirit of vengeance if and when they get into power. This fear appears, judged 
by the history of the working of democratic institutions in other countries, to be 
without any basis. History does not record of a party in power having merely 
attempted to wreak vengeance on those who contributed funds to the opposite 
o. ia the past, and the fear, in my opinion, is not well-founded. There may well 
versal of policy if the party in opposition comes into power ; but that is not 
the same thing as wreaking vengeance for an alleged wrong. In my opinion, 
therefore, it is not possible to uphold the plea that the proposed alteration is not 
in the interests of the public. 

I come lastly to the third ground of opposition that the proposed alteration 
does not fall within the scope of s. 17(1)(a) or (b). I have already set out the 
relevant Proe of this section. They co nd to the provisions of s. 5()(a) 
and (b) of the English Companies Act, 1929. e new Act of 1948 in England no 
ep requires confirmation by a Court but provides instead that the holders of 
not less than 15 per cent. of the co y 8 issued share capital may apply to Court 
for cancellation of an alteration ee ae d in that case the alteration will not have 
any effect unless it is soniiinied by the Court. Looking at the language used in 
s. 17, it is clear that what is contemplated is an alteration in the provisions of the 
memorandum, and the word “ alter” is undoubtedly equally applicable, whether 
what is sought to be done is to restrict or expand the objects in any manner. But 
then it is equally clear that the alteration must fall within any of the sub-cls. (a) 
to (g) set out in s. 17(1) before it can be said to fall within the scope of s. 17. It is 
the contention of the petitioners that the proposed alteration falls both under 
cl. (a) as well as under cl. (6). Mr. Gandhi in opposition has submitted that so 
far as cl. (a) is concerned, the object of the company set out in sub-cl. (r) is not the 
“ business *’ which the company carries on ; nor can it be said that what is sought 
to'be done by the alteration is to carry on that business “ more economically or 
more efficiently.” With regard to sub-cl. (b) it is his contention that the “ main 
purpose ” of the company is certainly not what is set out in sub-ol. (r) of the objects 
clause in the memorandum, but is, as the company itself states in its petition, 
the on of the manufacture and business of iron and steel, and the proposed 
alteration oes not seek “to attain” this main purpose “ by new or improved 
means.” ‘Taking first sub-cl. (a), Mr. Gandhi has contended that in order to 
constitute “ business ” an essential ingredient is a profit motive, and he relies on 
Stroud’s Judicial Dictionary for the m of ‘ business.” Paragraph (8) 
under the head ‘‘ business ” sets eras nee ae M. R. in Smith v. A 
which includes the purpose of profit as an essential element of “ business.” In 
para. (4) the learned author says: 

sat toant His ooritariplatian of makni proiit wir sisted by Ta AR, m Smith v. 
Anderson to be an ingredisat in determining whether a sequence of things done would form a 
‘business’ and though that idea runs through the other cases just cited, yet that portion of the 
definition would seam to be confined to cases under the Oompanies Act, or those of a like kind”, 
with the result that the learned author undoubtedly takes the view that in the 
context of company law “ business ” carries with it the concept that the motive 
is profit. Mr. Seervai on behalf of the petitioners urges that this statement in 
Stroud’s Judicial Dictionary is not justified in law. He points out that when 
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Jessel, M. R. made the observations relied upon in Smith v. Anderson, apparently 
the learned Law Lord relied upon a definition given in the Imperial Dictionary. 
That definition is ‘‘business, employment ; that which occupies the time and atten- 
tion and labour of men for the a of profit or improvement.” Having quoted 
this definition, the learned Law Lord proceeded to observe : 

“That is to say, anything which occupies the time and attention and labour of a man for 

the purpose of profit is buamess,’’ 
Obviously the Master of the Rolls had overlooked the word “ improvement ” in 
the definition and fixed upon the word “ profit.” Then Mr. Seervai draws atten- 
tion to a later decision in Rolls v. Miller) where the question that the Court 
had to consider was whether there was a breach of a covenant not to carry on trade 
or business when the lessee was carrying on a charitable institution called ‘“‘ Home 
for Working Girls,’’ where the inmates were provided with board and lodging free 
of charge. It appears that in the course o nts Smith v. Anderson was 
cited although it is not referred to in any of the judgments in the case, Lord 
Justice Cotton at page 85 observes : 

“I cannot read the two words ‘trade’ and ‘business’ as synonymous. ‘There may be a great 

many busmesses which are not. trades, and although, m my opinion, raceivmg payment for 
what is done, using what you are doing as a means of getting payment with a view to profit— 
whether profit is actually obtained or not, must of course be immaterial—is certainly material 
in considering whether what was being done is, or 1s not, a business, yet, in my opinion, it is not 
essential that there should be payment in order to constitute a business.” 
But these observations must be read in the light of what the learned Law Lord has 
said in the earlier part of the judgment that in the context in which the covenant 
had been inserted the apparent object of the covenant was that the premises 
should not be used otherwise than as a dwelling house, and the meaning to be 
attached to the word “‘ business ” was necessarily affected by this consideration. 
Lord Justice Lindley also emphasises that in the context the covenant must be 
interpreted as a covenant preventing the house from being used otherwise than 
as a dwelling house, with the result-that it really was not necessary to determine 
whether what was heing done constituted the carrying on of a business; but 
nonetheless Lindley L. J. referred to this question and observed (p. 88) : 

‘When we look into the dictionaries as to the meaning of the word ‘business’, I do not think 
they throw much light upon it. The word means almost anything which is an occupation, as 
distinguished from a pleasure—anything which is an occupation or duty which requires attention 
is a buanses—I do not think we can get much aid from the dictionary.” 

Mr. Seervai says that notwithstanding the fact that it was not necessary, in the 
view that the learned Law Lord took that the covenant meant that the premises 
were not to be used otherwise than as a dwelling house, to decide what ‘‘ business ”’ 
was, this particular observation of Lindley L. J. has been quoted with approval 
in Halsbury’s Laws of England, Vol. XXXI, para. 488, where it is ated: 

‘*Business’ is a wider term, not synonymous with ‘trade,’ and means practically anything 
which is an occupation as distinguished from a pleasure.” ` 
Halsbury in the next para. 489 proceeds to state 

“Profit or the intent to make profit is not an essential part of the legal definition of a trade 
or business,” 

The position that emerges from these decisions does not appear to me to establish 
that carrying on of a business does not import the idea of making profit. You 
have, for example, cases where the jurisdiction of a Court depends upon whether 
the defendant carries on business within its jurisdiction, @nd Tha have grave doubts 
as to whether when the activity of a defendant within jurisdiction was restricted 
to an activity similar to that in Rolls v. Miller, any Court would be inclined to hold 
that he was carrying on business within jurisdiction so as to confer jurisdiction 
on the Court to entertain a suit him. Moreover, if this argument of Mr. 
Seervai was to be accepted, it would lead to the consequence that the word “‘ busi- 
ness ” in sub-cl. (a) is equated with the word “ object.” Now, the entire sub-s. 
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(I) of s. 17 deals with alteration with respect to the objects, but when we 
come to sub-cls. (a) to (g), one of which has to be satisfled before an alteration with 
respect to the objects of the company can take place, we find that in some of 
these sub-clauses the word “ business ” is used and in others the word “ object.” 
Thus, for example, in sub-cls. (a) and (d) there is a reference to the business, and 
whilst sub-cl. (a) enables an alteration which has the effect of carrying on the 
business more economically or more efficiently, sub-cl. (d) enables the ing on 
of some additional business which may be conveniently or advantageously combined 
with the original business of the company. This would be an extension of its 
existing business. Dealing, however, with the “ object,” sub-cl. (e) provides that 
the alteration may restrict or abandon any of the objects and not that it can expand 
any of the objects. Therefore, although the whole sub-section deals with an altera- 
tion with res to the objects, when we come to the sub-clauses, a distinction 
has been e between business and between the object as distinguished from the 
business ; and I am disposed to hold that business in this context must include 
the motive of profit, and what is set out in sub-cl. (r) of the memorandum not having 
a profit motive behind it is not business in that sense. Reliance is placed by 
Mr. Seervai on sub-cl. (u) of the memorandum which in effect provides that the 
“ main objects ” rule of construction shall be excluded and all objects set out in 
the memorandum shall be deemed to be the main objects of the company ; but 
that, in my opinion, does not bring about the result that every object is the business 
of the company, if I am right nahi that the concept of “ business ” requires 
a motive of profit. In my opinion, the business of this company in that context 
is the business which is set out in sub-cl. (a) of the Objects of the Company and 
which has been summarised in the petition as the business of manufacturing and 
selling iron and steel. 

Mr. Seervai’s next contention is that even assuming that that was the business 
of the company, the proposed alteration is calculated to enable the company to 
carry on that business more economically or more efficiently. Now, Mr. Gandhi 
has urged that it is an abuse of language to suggest that an expense which brings 
in no tangible return is economical. He has also urged that no possible efficiency 
can result from making donations or contributions to political parties so far as the 
main business of the company is concerned. Now, in the first instance, it is mate- 
rial to point out that Courts have always been inclined to put a very wide construc- 
tion on sub-cl. (a). Under the corresponding provision in the English Companies 
Act, Buckley in the Twelfth Edition points out (p. 29): 

., A liberal construction is, however placed upon these paragraphs and upon paragraph 
(a) in particular; and, notwithstanding doubts felt or reluctance expressed by the Court in some 


clause, upon its being satisfied that this was required to place the company on an ity, as 
regards the efficient or economical carrying on of its business, with more recently formed oam- 
panies, or to remove any reasonable doubts entertained as to the extent of the company’s anoi- 
llary powers.” 
` Relying on this passge Mr. Seervai for the petitioners has oh aren cane , that the 
original sub-cl. (r) of cl. 8 of the memorandum whigh is sought to be altered may 
leave some doubt as to whether a contribution could or could not be made for a 
political cause, and the object of the alteration is to remove that doubt. He has 
also handed over to me a statement showing that some nine companies formed 
in comparatively recent years have in their memorandum an objects-clause which 
enables them to subscribe to political objects, and if the company in the present 
case could not by altering its memorandum be enabled to do likewise, it would be 
placed at a disadvantage as against such companies. Both these arguments 
are, in my opinion, well-founded. Itis no doubt true that prime facie an expense 
without any return does not appear to be economical ; but a return for expense 
need not necessarily be tangible. Contributions to a worthy cause—and I assume 
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that the power to give contributions cannot be used for giving contributions to 
. unworthy causes—will undoubtedly add to the prestige of the company and conse- 
_ quently to the goodwill that the company enjoys, and accession to goodwill is 
an ee asset in a trading concern. ‘To take only one instance, it may well 
help the ea a to reduce its expense on advertising itself and its goods. There- 
fore, although the return for the proposed expense may not be tangible, it may in 
the long run yet be economical. So fers the question of carrying on the business 
efficiently is concerned, the petition points out that the resolution of Government’s 
industrial policy specifically states that it does not preclude the expansion of ex- 
isting privately owned units so far as the steel industry is concerned; and obviously 
if the party that subscribed to that-industrial policy remained in power, there was 
nag reeled of the expansion of the business of the company, which may well be 
to mean that the business would be enabled to be carried on more efficiently. 
Therefore, although it may ap to involve a little straining of the language of 
s. 17(1)(a), having regard to the well-settled rule that a very wide construction 
, should be given to s. 17(1)(a), I am disposed to hold that what is proposed is calcu- 
lated to enable the company to carry on its business of manufacturing and selling 
steel more economically and more efficiently, although it would be sufficient if 
it enabled it to carry on more economically only or more efficiently only. It 
does not, therefore, become necessary to consider whether the case falls within 
sub-cl. (b). The main purpose referred to in that sub-clause is in this case undoub- 
tedly the manufacture and sale of steel, and prima facte, without wanting to decide 
it as it is not necessary for the purpose of determining this petition, I would find 
it difficult to hold that giving donations or contributions to political parties would 
be attaining its main purpose by “‘ new or improved means.” I cannot conceive 
of donations or contributions being the means of attaining the purpose of manu- 
facturing or selling steel, even giving to the word “ means ”. the widest possible 
connotation. But I do not wish to be understood to have determined this question. 
I leave it open. 


That leaves one comparatively small matter, but a matter of some substance. 
Sub-clause (r)(2) as drafted uses in the concluding part the words “ or any other 
, institutions, objects or purposes or for any exhibition.” These words, as they stand, 
may perhaps warrant the application of the ejusdem generis rule; but I do not 
consider it desirable, when an attempt is made to remove all doubts as to the 
scope of this clause, to leave it at that. Mr. Seervai told me that they had elicited 
the fact that according to modern practice of drafting the objects clause of public 
companies in England such a clause usually contains the words “ any other useful 
institutions, objects, etc.” I have no doubt that that is what was intended“by 
those who drafted the clause and those who approved of it. But since the words 
as used prima facie and without invoking the rule of the ejusdem generis construction 
may lead to the view that a contribution to any cause whatever was within the 
objects, I propose to add the word “ useful” after the words “ any other ” as a 
condition of my confirming the said clause. 

The result, therefore, is that with this modification I confirm the alteration in 
the Memorandum. 

The company shall pay the costs of the three shareholders who have appeared 
on this petition as they appeared in order to argue a question of considerable 
public importance. : 

The opponents appealed. ° 


H. R. Gokhale, with 8. F. Gupte, H. B. Gandhi, and Kishore Koticha, for the 
appellants. i 
H. M. Seervai, with J. 8. Khambata, for the respondents. 


Cmaara C. J. Itis with considerable uneasiness of mind and a sinking feeling 
in the heart that we approach this appeal and the proposal of the Tata Iron & Stee 
Co. Ltd., that they should be permitted by gn amendment of their memorandum 
of association to make contributions to Neves parties. Democracy in this 
country is nascent and it is necessary that that democracy should be looked after, 
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tended and nurtured so that it should rise to its full and proper stature. Therefore, 
any proposal or suggestion which is likely to strangle that democracy almost in 
its cradle must be looked at not only with considerable hesitation but with a great 
deal of suspicion. Now, democracy is a political system which ensures decisions 
by discussion and debate, but the discussion and debate must be conducted honestly 
and objeoctivly and the decisions must be arrived at on merits without being influenced 
or actuated by any extraneous considerations. On first impression it would appear 
that any attempt on the part of anyone to finance a political party is likely to contami- 
nate the very springs of democracy. Democracy would be vitiatedif results were to 
be arrived at not on their merits but because money played a part in the bringing 
about of those decisions. The form and trappings of democracy may continue, 
but the spirit underlying democratic institutions will disappear. History of demo- 
cracy has proved that in other countries democracy has been smothered by big 
business and money bags playing an important part in the working of democratic 
institutions and it is the duty not only of politicians, not only of citizens, but even 
of a Court of law, to the extent that it has got the power, to prevent any influence ~ 
being exercised upon the voter which is an improper influence or which may be 
looked at from any point of view as a corrupt influence. The very basis of demo- 
cracy is the voter and when in India we are dealing with adult suffrage it is even 
more important than elsewhere that not only the integrity of the representative 
who is ultimately elected to Parliament is safeguarded, but that the integrity 
of the voter is also safeguarded, and it may be said that it is difficult to accept the 
ition that the integrity of the voter and of the representative is safeguarded 
if large industrial concerns are itted to contribute to political funds to bring 
about a particular result. On the other hand, we must not also overlook a circums- 
tance which is inseparable from the way the world has developed and democratic 
institutions have. evolved. We are no longer dealing with a city State where 
democracy flourished among the few thousand citizens who knew each other, who 
knew the representatives, who knew the conflicting policies which they had to 
adjudicate upon. We are now dealing with a democracy which is spread over a 
whole continent ; we are dealing with millions of voters ; and whether it is a desi- 
rable or an undesirable result, the result has undoubtedly come about that you 
need large organizations, you need large political parties, you need modern methods 
of carrying on Propesanc®: and all that requires money and funds, and money and 
funds are to be obtained and normally they are obtained by the party from its 
sympathisers and supporters. But whatever our view may be as to the rightness 
or wrongness of what the Tata Iron & Steel Co. proposes to do, however strongly 
we: may feel that the danger of the corrupting mfluence of money must not be 
allowed to increase in this country and it must be strongly curbed, we could only 
be guided sitting in a Court of law by legal principles and not by our own views 
as to politics or morality. 
ing to the petition from which this appeal arises, the petition is for 
confirmation of an alteration sought to be made in the memorandum of association 
of the company. It was passed as a special resolution by the requisite majority 
in the shareholders’ meeting, and as required by s. 17 of the Companies Act, 
before it becomes effective it has to be confirmed by the Court. The order that 
the Court makes is a discretionary order and wide power is given to the Court 
to confirm the alteration either wholly or in part and on such terms and conditions, 
if any, as it thinks fit. The power of a company to alter or amend its memorandum 
is restricted by the seven sub-clauses contained in s. 17(1) which deal with the 
various cases which will permit a company to make the necessary alteration in 
its memorandum. [Itis not open to a company to alter or amend the memorandum 
in a case which does not fall in any of these seven sub-clauses, and the contention 
of the company is that its case falls under sub-cls. (a) and (b) and the requisite 
majority having been obtained at the meeting the Court should confirm the altera- 
tion. The matter came before Mr. Justice Tendolkar who also felt that the applica- 
tion was of a rather ma unusual character, that it required serious consi- 
deration, and having applied his mind to the various factors of the case he came 
to the conclusion that in law he was bound to confirm the alteration. 
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Now, under s. 17(1)(a) and (b), a company may, by specie resolution, alter 
the provisions of its memorandum—and we are quoting only the relevant words— 
with respect to the objects of the company so far as may be required to enable it, 
(a) to carry on its business more economically or more efficiently ; and (b) to 
attain its main purpose by new or improved means. What has been pressed before | 
us by Mr. Seervai on behalf of the company—and we will limit this Judgment to 
that part of the case only—is that the case clearly falls within cl. (a), and the 
reason for altering the objects of the company for the p of enabling the 
company to make contributions to political at is to enable it to carry on its 
business more efficiently. There was a great deal of learned discussion in the Court 
below as to the proper connotation to be given to the expression *“‘ business ” 
_ occurring in this sub-section. While it was sought to be argued on the one hand 

that “ business ” as used in this sub-section must be construed to mean an activity 
with a profit motive, on the other hand it was sought to be ed that the profit 
motive was unnecessary and any activity which was und en as a result of a 


_ duty or an obligation or a necessity in contradistinction to an activity undertaken 


merely for the purpose of pleasure, was a business. In our opinion, in the view 
we take of this section aad also in view of the facts before us, it is unnecessary 
to decide that aspect of the matter. 

Now, a company when it goes for registration and prepares its memorandum 
of association sets out a large number of objects and this practice has been severely 
and in our opinion rightly commented upon by Lord Wrenbury, who is also the 
author of the lending text book on Company Law, in Cotman v. Brougham’ (p. 528) : 

“...[t [the practice] has arrived now at a point at which the faob is that the function of 

the memorandum is taken to be, not to specify, not to disclose, but to bury beneath a mass 
of words the real object or objects of the company with the intent that every concelvable form 
of activity shall be found included somewhere within ite terma.” 
The learned Law Lord also points our that there is a tendency to confuse powers 
with objects and that when a company wants to acquire a power it includes that 
power as an object in the memorandum of association. But although a large 
number of objects may be mentioned in the momorandum and although some of 
these objects may be nothing more than powers which can be exercised by the 
company, there can be no doubt that in the case of most companies and certainly 
most commercial companies there is one or more object which is being actively 
prosecuted or is sought to be actively prosecuted which may be considered to be 
the business of the company. Now, in the company before us, when we look at the 
memorandum of association, it has as many objects as are set out from (a) to (u) 
in cl, 8, but not even the strongest partisan of the Tata Iron & Steel Company 
would suggest that that company is actively prosecuting each and everyone of 
these objects, and there is no doubt in this case, as admitted by the company 
itself, that its main business is the manufacture and production of iron and steel. 
Therefore, for the purpose of s. 17(1)(a) what the Court has to consider is: What 
is the object of the company which is being actively prosecuted if it is a commercial 
company for the purpose of earning profits, or what is the object which the company 
is now seeking actively to prosecute so as to earn profits; and it is in relation to 
that object which under the circumstances becomes the business of the company 
that the question has got to be asked whether the amendment suggested is an 
amendment which will enable the company to carryout that object more economi- 
cally cr more efficiently. 7 

Now, in this case there was already in the memorandum of association an 
object or rather, if we may call it, a power conferred upon the company to support 
and subscribe to any charitable or public object, and any institution, society or 
club which may be for the benefit of the company, or its employees. The rest of 
the clause is not material for the purpose of this discussion. The amendment 
which is sought and which was sanctioned by the company, without going’ into . 
its details, sought to confer upon the company the power to subscribe or contribute 
or otherwise to assist or to guarantee money’ to itable, benevolent, religious, 
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scientific, national, public, political or any other institutions, objects or purposes, 
or for any exhibition. Therefore, the material change which was sought to be 
introduced by this amendment and alteration was a power to contribute to political 
institutions, which power in express -terms was not possessed by the company 
under sub-cl. (r) of cl. 8 of the memorandum. The reason why the company 
' wanted this alteration has been set out in some detail in the petition. Attention 
is drawn firstly to the industrial policy of Government published on April 80, 1956, 
and it is stated that according to this policy of Government, although the future 
development of iron and industry will be the exclusive responsibility of the 
State, 1t has given assurance that the existing private owned units in iron and steel 
industry will be permitted to expand and even in those new units which are set 
up by the State the cooperation of the private sector will be invoked, and it is 
frankly stated that in a socialist pattern of society that exists and is to be en- 
couraged in India, the future of a chief basic industry such as steel largely depends 
on the industrial policy of Government. It is further pointed out that the indus- 
trial policies which will become of the law of the land are sponsored and 
formulated by political parties who form the Government of the day. Therefore, 
the continued prosperity of the company and its ability to carry on its business 
economically, efficiently and profitably will be largely determined by Government 
aod on such questions as the future of the industry, the system of controls which 
should be applied to the industry, and the social and economic measures to be 
applied to basic industries like steel. The company also says that it enjoys a 
measure of goodwill of the Government and the further expansion of the rus the 
business and activities will depend on the approval of the Government. en 
one analyses these reasons for this alteration, it is clear that what the company 
feels is that the safety, security, future expansion and profits are all linked up 
with the continuance of the Co Government at the helm of affairs in India, 
Pad a ordes oaae this Giability and seais andescansion and the making 
of profits it is desirable that the company should see to it that the Congress Govern- 
ment continues in power and that Government can only continue in power provided 
the Congress party is returned by the electorate. Thus arises the necessity for 
the company to contribute to political funds of the Congress party in order to 
ensure its success at the poll 

Now, in the first place, what we have to be satisfied about is whether this 
particular object is a lawful object. It is almost axiomatic that what an individual 
can lawfully do can be done be a joint stock corporation. The law imposes no 
restrictions upon the nature of an activity which a joint stock corporation can 
camry on. Confining ourselves to commercial institutions, whatever an individual 
can do in order to earn profit can equally be done by a joint stock corporation, 
and what has been strongly urged upon us by Mr. Gokhale is that contribution 
to political funds is unlawful and the Court will not sanction an amendment of 
the memorandum by which an object is sought to be introduced which permits 
the company to ind in an activity which.is unlawful. What is forcefully 
pointed out by Mr. Gokhale is that nothing could be more corruptive in a demo- 
cracy than to permit industrial or commercial concerns to contribute funds to a 
political party. It is nothing short of buying over the party so that the party 
should pursue a policy which would be in the interests af the commercial and in- 
dustrial concerns which make contributions to the funds of the party. Mr. Gokhale 
says that if this was permissible, it would be impossible to get a party which is 
elected to power with the help of such financial aid la determine upon policies in 
the interests of the country, in the interests of socialism, or in the interests of 
democracy. The ee are bound to be coloured by the extraneous consideration 
introduced by the big businesses financing political parties. Now, before we deal 
with the ai ha aspect, it may be pointed out in fairness to the company that it 
has made the position clear that the Congress has already come to a particular 
decision as to policy, and contribution that is sought to be made is not to influence 
or mould that policy but to keep in power a which having already laid down 
its policy, that policy is being footed upon by the company as conducive to its 
interests. We must confess that we realise the danger—and the grave danger— 


, that brings us to the real question before us. 


me ONS 


‘that finding of the Commissidners was confirmed by the House of 


+ 
PE 


A fa ; ae ey rs 
752 THE BOMBAY LAW REPORTER. `'. -: ze [VOL. LIX. 


X 


of the line between these two positions being overlooked or obliterated: The 


‘line-is so thin that it is easy to step from one side’of thé line to the other., To say 
‘that you are’paying money to a SE E eked in order that that ‘party should 
or 


remain in power and should not be aff influenced by the money that you 
have contributed, is saying something which is very difficult of realisation, when 
it is quite ible and easily conceivable that the party’s policy might be influenced ' 


if it felt that if it were to change its policy it would lose the financial support of 


big industrial concerns. How is anyone to say at what. point the contribution, 
ceases to merely keep the party in power and ae to ee its policy? . But 
there anythi toda? in -India, 
as the law stands, which prohibits any contribution’ being made to the’ political 
funds of a party by any individual, institution or organization ? We asked Mr. 
Gokhale to draw our attention to any such law in force in dur country today, and 
he ey frankly and fairly conceded that there was no such law. .He had also-to 
co e that there was nothing today to prevent an individual from making any , 
contribution, however large, to the political funds of a party, and as we have already y“ 
inted out, if an individual can contribute to the political funds of a party, in 
wit is difficult to understand how a company can be prevented from noi es 
. We have refused to be drawn into the interesting discussion which was entered 
into.in the Court below as to whether what the company ‘pro to.do is or is->, 
not in accordance with public policy.. We have been warned by very eminent ~ 
Judges not to try and ride that unruly horse, and we haye also been told that 
Courts ought not to extend the heads of public policy which have been settled 


Jong ago But we find it difficult to understand how the question of public policy 


arises We are not dealing with a case of a contract or a trust. We are not' 
considering whether a contract should be enforced or a trust should be given effect 
to. - If a particular activity is lawful, then the only question is whether the activity 
is such as satisfies ‘the condition laid down in s. 17. Whether the activity is in 
our opinion harmful or prejudicial to national interests are considerations which 
strictis , as far as the law is concerned, cannot weigh with us in deciding whether 


‘the application of the company should be granted or not, It may, however,. 


be pointed out in this connection, as the matter was discussed at grèat length 


‘in the Court below and even here certain authorities were referred to, that even 


in’ England the payment to a political party by a business is not only not frowned 

upon but has actually been considered to be a legitimate business expense under 

certain circumstances. See Morgan v. Tate & Lyle Ld. In that case a company 

in refinitig, incurred expenses in a propaganda campaign to oppose 

the kened nationalization of the industry, and the Commissioners for ‘the 

General es of the Income-tax Acts found that “‘the sum in question was 
money wholly and exclusively laid out for the purposes of the company’s trade 

and was an admissible deduction from its profits for income-tax Heel Bata and. 
and Lord . 

Morton at p. 41 quotes with approval an observation of Lord Justice Scrutton in 


_ Smith v. Incorporated Council of Law Reporting for England and Wales? (p. 684): 


‘*|..Payments for political purposes might conceivably be for the purposes of trade. It might 
be that a payment by a company to the Tanff Reform League might be of great advantage to. 
its trade. It might be that a payment by a company to a political party which was supposed | 


‘to be identified with the interests of a particular wade might be to the advantage of the trade;...” 


Therefore, we have the high authority of Lord Justice Scrutton that a trade ora 
business may contribute to the political funds of a party which is identified with 
interests of the trade. Of course, Lord Justice Scrutt8n was not concerned to 
discuss the morality of such. a deal or transaction, but itis clear from the observa- 
tion that not only the payment is lawful but it may be looked upon as a legitimate 
expense for the purposes of deduction from profits of the business for the purposes 
of income-tax. ‘ 

The United States is a far cry from our country and the political conditions 
there and the manner in which democracy functions there are very different from ' 


1 [lossy A. O. 21. 2 [1014] 3 K. B. 674, 
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our country. But even so there are two decisions to which attention was drawn 
which might be profitably looked at. One.is United States v. C.I. 0.1 and we have 
the judgment of Mr Justice Rutledge which really sets ‘out both aspects of this 
rather difficult question. What the learned Judge was considering was the expen- 
- diture made by trade unions for the purpose of contributions in connection with 
the election and whether such contributions came within the mischief of the 
Corrupt Practices Act. there, and he says (p. 1872) : 

‘There are, of course, obvious differences between such evils [vis., payment to political 
parties] and those arising from the grosser forms of assistance more usually associated with 
secrecy, bribery and corruption, direct or subtle. But it is not necessary to stop to point these 
out or disouss them, except to say that any asserted beneficial tendency of restrictions upon 
expenditures for publicizing political views, whether of a group or of an individual, is cartainly 
coynterbalanced to some extent by the loss for democratic processes resulting from the restric- 
tions upon free and full public discussion. The claimed evil is not one unmixed with good. 
And its suppression destroys the good with the bad unless precise measures are taken to prevent 

Therefore, the learned ae really puts his finger on the crux of the matter. 

Democracy requires free and full public discussion. Free and full public discussion 
_ may hot be possible unless various parties are financed to put their views before the 

public. The question is, how to a the line between money contributed in | 
order to help the democratic process of free and full public discussion and the 
highly undemocratic and corruptive influence of influencing policies of political 
parties by means of moneys lavishly contributed to its poktcal funds. 
` The present Chief Justice of the Supreme Court of America, Mr. Justice 
Warren, also had to consider this question in another connection in United States 
v. Harriss," and he was considering the constitutionality of the Lobbying Act, 
and at page 1000 the learned Chief Justice upholds the Lobbying Act and says: 

“Toward that end, [vix., what he has said before that’ the voice of the people may not be 
easily drowned out by the voice of special interest groups seekmg favour generally] Congress 
has not sought to prohibit theese pressures. It has merely provided for a modicum of information 
from those who for hire aitempt to influance legislation or who collect or spend funds for that 
purpose. It wants only to know who is being hired, who is putting up the money, and how’ 
much.” f 
Therefore, it is rather oe that even where there is uncontrolled lobbying 
„as in the United States, the only control which has been imposed by the Congress 
is not to prevent lobbying altogether but only to see that proper information was ' 
available to the public so that the public could draw its own inference as to the 
activities a Pep who lóbby and the character of the representatives who 
permit themselves to be lobbied. : 

Therefore, to come back to the section, the new. power or activity or object 
which is sought to be introduced by the company in' its memorandum is not unlaw- 
ful, but is indeed one which is countenanced by the law in England and the law 
in the United States. It cannot be said that it is an unla object which the 
Court will not Pou a company to carry out by the amendment or alteration 
of its memorandum. We should also like to point out here that even our isla- 
ture in the new Companies Act has taken cognizance of the practice or the possibility 
of companies contributing to political parties, because in s. 208 a restriction is: 
put upon the power of the Board of Directors to make contributions to charitable 
or other funds. Therefore, the very restriction assumes that the Legislature was 
aware that the Board of Directors had the power in some companies and exercised 
that power to make contributions not only to charitable but other funds. If 
that be so, then the only question that we have to consider for the purposes of 
8. 17(Z)(a) is whether it could be said that where a company contributes funds to 
a political party it is carrying on business more efficiently. Before we construe 
this expression, it is necessary to point out that a large volume of authority in 
England has clearly established that a liberal though not a strained construction 
should be placed upon this section, and in order to realise how liberal a construction 


1 (10948) 335 U. 8. 106, 92 Law ed. 1840. 2 (1954) 347 U.B. 618, 98 Law ed. 989. : 
L. HL—48, ` 
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English Judges have put upon this section, it may be pointed out that although at 
present in the English Companies Act this section practically co onds to ours, 
in the earlier Companies Act cls. (f) and (g) did not find a place, Slane R 
pany. wanted to alter its memorandum in order to enable it to sell or dispose of 
the whole or any part of its undertaking, or to amalgamate with any other company, 
cls. (f) and (g) not finding a place in the section, the Courts were driven to confirm 
the alteration by holding that the case fell under cl. (a) and it should be considered 
that selling the whole or part of the undertaking or amalgamation with any other 
company was for the purpose of carrying on business more efficiently. Therefore, 
we must give to the expression “ efficiently ” a very wide import and we ae 
with Mr. Seervai that we must construe “ carrying on business more efficien 

to mean carrying on business in a manner which will produce the desired results 
ot effects. In other words, if a particular method or mode or means in connection 
with the business is conducive to the business, producing more profits or improving 
security or stability, then that mode or means or method is a mode, means or 
method which is more efficient, and what the company tells us is that if you permit - 
us to spend this money by helping a sein ante! we expect results from that 
contribution which results would be benefi to the company. It is difficult 
to accept Mr. Gokhale’s tion that “ efficiently’ in this context must be 
confined and limited to “ efficiently ”? with regard to actual production of iron and 
steel and that only that alteration should be permitted which would enable the 
company to gaa iron and steel more efficiently. There is nothing in the ex- 
pression “efficiently ” which carries with it the connotation suggested by Mr. 
Gokhale, nor is there anything in the plain natural meaning of that expression 
which would compel us to limit that word to a case of production and to no other 
case. 


Buckley (Lord Wrenbury), whose text book on Company Law is a well known 
classic, in considering this section points out ın his Twelfth Edition at p. 29 wo 
a liberal construction is placed upon these paragraphs and upon para. ( ke 
cular, which corresponds to our s. 17(1)(a), and at p. 80 he points out that 
have ‘acceded to applications for amendment, although strictly f sone 
the ambit of cL (a), upon the Court being satisfied that this was required to place 
the company on an equality as regards the efficient or economical carrying on of 
its business with more recently formed companies, or to remove any reasonable 
doubts entertained as to the extent of the company’s ancillary powers. We have 
a statement before us that as many as nine companies which have been recently 
floated have in their memoranda of association objects which permit them to 
subscribe to political funds, and what is pointed out is that in the competition 
which is an inevitable feature of trade and commerce these companies which can 
subscribe to political funds of the Congress would be in a better position vis-a-vis 
the Congress Government than the Tata Iron & Steel Company if it is not permitted 
to contribute to funds of the Congress. In this connection it should also be borne 
in mind that if we were to refuse to sanction this amendment and reject the petition 
of the company, there is nothing in the view of the law that we have taken to 
prevent the company from reconstructing itself and to have a new memorandum 
including this object, and it is difficult to take the view that what the company can 
do on reconstruction legally and lawfully should not be permitted when it comes 
before the Court by a simpler procedure and a Jess elaborate machinery under 
s. 17 of the Act. With regafd to the other point to which Buckley refers about 
removal of any reasonable doubts as to its power, there is quite a strong case made 
out on this aspect of the matter by the company. What is urged is that the com- 
pany was advised that it had the power to contribute to political funds under 
cl. eo ) of art. 8 of the memorandum of association as it stood before the amendment 

what is said is that the clause enables the company to support and subscribe 
to any institution, society or club which may be for the benefit of the company or its 
employees, and it is ed that if the Congress is considered by the company for 
its benefit, then it would be open to it under this clause to subscribe to its funds, 
and attention is also drawn to cl. (u) which is a power given to the company i 
the widest possible terms, and that is to do all or any of the above things and all 
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‘such other things as are incidental or may be thought conducive to the attainment 

of the above objects, and judicial authority has construed this clause as not being 
limited as something subsidiary or ancillary to the main object clause in the 
memorandum and that the company has independent powers to act under this 
clause. Therefore, the company can do anything which it may think conducive 
to the attainment of its object, but the company points out in its petition that 
although it was possible to take the view that it had the necessary power under 
these two clauses, it did not like to act unless express powers were conferred upon 
it by the necessary amendment or Sitenition of tie memorandum, 

Finally, there is one other important consideration which almost seems to be 
conclusive of the matter. It is true that even if the conditions laid down in 
8. 17 are satisfied, ultimately it is for the Court to confirm or not to confirm the 
amendment and the Court exercises its discretion in coming to its decision, and 
it may be said—and it was said by Mr. Gokhale—that this is not a case where we 
should exercise our discretion. Emphasis was again put upon the possibilities 
of gross abuse of such a power being given to an industrial corporation. Even 
Mr. Seervai who appears for the company, but who with his usual fairness does 
not identify himself with the interests of his clients, realises the danger of such a 
pe being conferred upon a large powerful wealthy corporation in a democracy. 

ut what he says is that however desirable it may be to control the use of this 

wer, it would not be right to do away with it altogether, and it is for the Legis- 
ture to decide to what extent this power should be controlled. To some extent 
it has already been controlled, as we have already noticed, by s. 298 of the Com- 
a Act. But in exercising the discretion under s. 17 the Court must always 
in mind what is almost axiomatic in company matters. It is primarily for 

the company to decide what is for its good. e Court must presume that the 
company knows its business and it is not for the Court to tell the company how it 
should carry on its business. It is not for the Court to impose upon the company 
its own political or moral views. However much we may disagree with the com- 
pany in the action that it seeks to take, it is not for us to tell the company how it 
should carry on its business if its shareholders think that the business should be 
carried on in a particular way. Mr. Seervai has drawn our attention to the very 
roud record of this company which in the past has made large and munificent 
Sones to many worthy causes, and we asked Mr. Seervai whether the company 
thought that contribution to political funds was an equally worthy cause and 
ether the company was not conscious of the danger both to national and demo- 
ee ee ee ee 
which may not be in consonance with the high itions which it has always 
maintained. But Mr. Seervai has pointed out that in fact circulars were issued 
to 87,000 shareholders of the company, that all the facts were pointed out, and 
that at the special general meeting the amendment was carried nem-con and, 
as it happened, also by a number of shareholders voting in person and by 
roxy. Therefore, we have this other important factor before us that the share- 
holders of the company after considering the pros and cons of the matter have 
agreed that the funds of the company may be utilised as contribution to the funds 
of a political party. It does not seem to be right for us in a company matter 
to take a view with regard to the company’s activities different from the view 
taken by the shareholders, when that view is not opposed to law and when that 
view falls within the provisiors of the Companies Act as we have construed them. 

The learned trial Judge very rightly wanted to impose certain conditions before 
he would make the order, as he was entitled to do, and it must again be said in 
fairness to the company that the company voluntarily offered to accept those 
terms and they now form part of the order, and the terms are that all contributions 
made by the company to any political party should be clearly shown in the profit 
and loss account and balance-sheet of every year of the company. Now, even 
Mr. Seervai concedes that one way of controlling and curbing this mischief is to 
give complete publicity to the donations made by trading and industrial corpora- 
tions to the political funds of different parties. It is essential that the elector 
should know how a party is being financed and by whom and to what extent. 


~~ 
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It is necessary, in order to decide the credentials of a party, to know with whose 
strength and with whose support it has come to the polls. Mr. Seervai says that 
the condition which the company has voluntarily undertaken to comply with is 
sufficient to ensure such publicity. In our opinion it is not. Mr. Seervai points 
out that the report of the company will go to 87,000 shareholders and 87,000 
keen eyes will peruse the report of this company. But we are not concerned with 
shareholders in this context ; that is the one section with which we are least con- 
cerned or interested in. We are concerned with millions of voters in this country 
who can never afford the luxury of buying or holding shares and it is those people 
whom we want to protect and whose interests we want to safeguard. It is these 
people who should know when they go to the polls for whom they are voting, and 
therefore, if publicity is necessary, it is necessary to enlighten these voters as to 
in what form and under what shape and with whose support the parties come to 
ae Therefore, we will add to the condition already imp by the learned 
trial Judge and we will impose a condition on the order passed by the learned 
Judge confirming the alteration that the company at the end of every financial 
year will publish in two leading newspapers in India, one of which must be published 
in Bombay, a complete statement of all the contributions and donations made 
by it to any political party or any political institution or any political cause. 
Before parting with this case we think it our duty to draw the attention of 
Parliament to the t danger inherent in permitting companies to make contri- 
butions to the funds of political parties. It is a danger which may grow apace 
and which may ultimately overwhelm and even throttle democracy in this country. 
Therefore, it is desirable for Parliament to consider under what circumstances 
and under what limitations companies should be permitted to make these contri- 
butions. As Mr. Seervai has pointed out, it is only because the Tata Iron & Steel 
Company did not have such a provision in its memorandum of association and had 
to oome to Court that wecould impose this condition upon it. The other companies 
which have already such an object included in their memoranda are under no obli- 
gation to publish to the world what funds they are contributing andto whom. Demo- 
cracy cannot function unless the voters have all the necessary information about the 
parties for whom they are going to vote. In our opinion, s. 298 is not a sufficient 
check on this evil. Wide power is conferred upon the Directors to make these 
contributions and with the consent of the company unlimited power is conferred 
upon them. As we know from lence, In a number of cases the so-called 
sanction of the company is merely a camouflage. Either the directors control 
the company or some A ehh person holds some block of shares so as to 
control the voting. e least that Parliament can do is to require the sanc- 
tion of the Court before any large amount is paid by the company to the funds 
of a political party. But it is not for us to legislate, nor is it for us to lay down 
the policy. But having had this case before us and our attention having been 
drawn to the possible evils attendant upon powers exercised by the companies, we 
thought it our duty to draw the attention of Parliament to the the necessity of 
remedial measures being immediately undertaken to curb and control this evil. 


In the result the appeal is dismissed. 


With regard to costs, the application of the company was opposed before the 
learned trial Judge by the appellants who are holders of three ordinary shares. 
They were perfectly ‘ustified àn appearing before the learned trial Judge and 
drawing his attention to the very important aspect of the matter, and the learned 
ae was also right, while dismissing their opposition, fo grant them costs out 
of the company’s assets. But in appeal the position is very different. The 
appellants have come in appeal notwithetan ing the decision given by the learned 
trial Judge after a full inquiry and in appeal they have lost. The only alteration 
made is at the instance of the Court which was not pressed by the appellants and 
which does not even find a place in the memorandum of appeal. The ordinary 
rules of costs would require us to compel them to pay the costs of the company. 
_ But as the matter is of importance, we think it is a proper case where the hean aA 
should be ordered to bear their own costs. No order as to costs of the company. 
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NARAYAN TANBAJI MARATHE v. 


RAMESHWAR GURU 


MAHESHPURI GOSAMI.* 

Central Provinces Tenancy Act (I of 1920), Secs. 58-B(1), 58-D{1), 58-O(1), 8B t—Apphication by 
landlord under s. 68-B(1) to realése arrears of rent from tenani— Whether Revenus Offloer on 
non-payment by tenani can issues proosss for sales of moveables and also process for sals of 
holding— Words ‘am’ and ‘or’ in s. 58-B(1) whether mean ‘ only one.’ 

Under as. 58-B(1) and 58-D(Z) of the Central Provinces Tenancy Act, 1920, the Revenue 
Officer has the power, on an application made by the landlord, to realizes the arrears of rent 
and other dues from the tenant by issuimg either one or the other or both the processes 
mentioned in the sections as he may deem proper. 

Jagdeosingh v. Bisambor,| Premalabat v. Priya Kumari and In re Swnderfi Laljos 


Khakhar,’ referred. to. 
The facts appear in the judgment. 
G. B. Sidhaye, for the appellants. 


S. R. Mangrulkar, for respondent No. 1. 
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pancy tenants and were in arrears in payment of rent to the extent of Rs. 80-9-10. 
‘Their landlord was one Maheshpuri, the malguzar- -lambardar of Mouza Koradi, 
and the present respondent Rameshpuri is the legal representative of the said 
Maheshpuri. As the tenants were in arrears, on August 10, 1942, the lambardar 
applied for recovering the arrears under the provisions of the C. P. Tenancy Act 
and, in pursuance of that application, the moveables of the tenants came to be 
attached. Subsequently part of the holding measuring five acres came to be sold 
on August 16, 1948, under s. 58-D of the C. P. Tenancy Act and the said sale was 
confirmed in favour of the present respondent on June 29, 1944. On June 27, 
1947, the appellants filed the present suit challenging the sale proceedings as being 
beyond the jurisdiction of the Revenue Court and, therefore, void. The suit was, 
therefore, for a bare declaration that the revenue sale of the said land in favour 
of defendant No. 1 was null and void, though a temporary injunction pending suit 
was also prayed for. 

Defendant No. 1, the present respondent No. 1, resisted the suit on the ground 
that he had been placed in possession of the land on July 8, 1946, by the Revenue 
Court, and therefore, the suit fora declaration alone was not maintainable. He 
also contended that the proceedings leading to the sale were perfectly legal, and 
even if there was any i ity, the plaintiffs were bound to Ale a suit for setting 
it aside within one year of the confirmation of sale under art. 12 of the Limitation 
Act. He, therefore, challenged the plaintiffs’ suit on the ground that it was 
beyond the period of limitation under art. 12 of the Limitation Act as the sale was 
confirmed on June 29, 1944, and the suit was filed on June 27, 1947. Both the 
lower Courts non-suited the plaintiffs on the ground that the sale was not vitiated 
by any irregularity and was binding on the.plaintiffs, They also held that the 
plaintiffs’ suit was barred by limitation under art. 12 of the Limitation Act. 

Mr. Sidhaye, the learned advocate for ne appellants, argues that the sale which 
is challenged by the plaintiffs is void as ha contravened s. 58-B of the C. P. 
Tenancy Act. The relevan ee i of sub-s. (1) of this section provides that notwith- 
ee an contain the Cole x “Civil Procedure, 1908 (V of 1908), 

arrear of rent due by an absolute occupancy or occupancy tenant may be 
es by a Revenue Officer on an application made in that behalf by his land- 
lord by any of the following processes, (a) by an attachment and sale of such movable 

perty as is liable to be attached and sold under the provisions of the Central 
Provinces Land Revenue Act, 1917 (C. P. Act II of 1917), for the e of an 
arrear of land revenue, or (b) by sale of the holding or part thereof. Under 8. 
58-C(1), on receipt of an application under sub-s. (J) of s. 58-B, the Revenue Officer 
has to make an enquiry into the claim and record a finding, stating what amount, 
if any, is due, and he has to determine also the interest payable as well as the costs 
incurred by the landlord and the tenant is then required to pay the total amount 
thus determined within a certain period. Under s. 58-D(Z), of this amount is 
not paid by the tenant, then the Revenue Officer shall, for the recovery of such 
amount, issue any of the processes provided for in sub-s. (1) of s. 58-B. 

Now, the short contention of Mr. Sidhaye is that the sale of five acres of the 
land is void because the lambardar tried to recover the arrears simultaneously 
by both the processes and Mr. Shidhaye says that the word ‘ as well as the 
word ‘or’ occurring after cl. (a) in s. 58-B(Z) would indicate t the arrears 
of rent due by the tenants could be realised by the Revenue Officer on the applica- 
tion of the landlord by ‘ only ope’ of the two processes. Mr. Sidhaye contends 
that what the Revenue Officer did in this case was that he attached the movables, 
and also sold the five acres of the tenants’ holding which, acgording to Mr. Sidhaye, 
cannot be done under s. 58-B. Now, both the lower Courts have come to the 
conclusion that a reasonable interpretation of this section would be that the 

-landlord was not prevented from having recourse to both the remedies, and the 

' Revenue Officer had the power to issue any of the processes indicated in the section, 
and the word ‘ any’ could not be treated as being To with ‘ one.’ 
In support of his argument Mr. Sidhaye relied on two decisions of the Nagpur 

High Court. The first is Jagdeostngh v. spielen e ia WEE as held that the 
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the word ‘ any’ in the expression “any party thereto” in s. 28, cl. (a), of the Indian 
Specific Relief Act at indicate one out of a number of persons more than two, 
and that decision seems to have been followed in another decision of the Nagpur 
High Court in Premalabai v. Priya Kumari}, where it was held that the words 
“any debt or security ” in sch. 1, art. 12, of the Court-Fees Act, as amended in 
the Central Provinces would mean individual debts and individual securities and 
not aggregate of debts. Now, it is well settled that unless the Acts are in part 
materia it is fallacious to take the construction which has been put upon one as 
controlling the construction of another (See Maxwell on the Interpretation of 
Statutes, p. 89). Besides the ruling of the Nagpur High Court in Premalabat 
v. Priya Kumari as to the interpretation of the expression “ any debt or security ” 
has been expressly dissented from by a Division Bench ruling of the Bombay High 
Court in In re Sunderjt Laljee K wherein Mr. Justice Kania, as he then was, 
pointed out that (p. 502) : 

“the word ‘any’ can be used as meaning ‘ ons’ as contrasted with ‘more than one.’ It is 

also used as covering several, i.e. meaning ‘all.’ A reference to Stroud’s Judicial Dictionary 
shows that the word ‘any’ according to context can bear either meaning.” 
In my opinion, there is nothing either in the provisions of s. 58-B or 58-D of the 
C. P. Tenancy Act which would indicate that the Revenue Officer could not have 
issued both the processes mentioned in the section for realizing the arrears of 
rent due from the tenant. As the lower appellate Court has pointed out, the 
object of these sections seems to be to enable the Revenue Officer to realise the 
arrears due as quickly as possible and that object would be frustrated if the narrow 
construction sought to be put upon the section were accepted. I am not, there- 
fore, prepared to accept the argument of Mr. Sidhaye that I should interpret the 
word ‘ any ’ ins, 58-B of the Tenancy Act as meaning “ only one.” In my opinion, 
reading s. 58-B(7) and s. 58-D(1) together, the Revenue Officer has the power, on an 
application made by the landlord, to realize the arrears of rent and other dues 
from the tenant by issuing either one or the other or both the processes as he may 
deem proper. 

The record also does not bear out Mr. Sidhaye’s contention that the landlord 
had, in fact, applied and resorted to both the remedies simultaneously under 
s. 58-B. The lower appellate Court states in its judgment in para. No. 17 that the 
Revenue Officer had power to sell the holding as the money had not been realized 
by attachment and sale of movables. But it is not disputed that in this case so 
far as the movables are concerned no sale was held at all. If we look to the order 
sheet which is on record in Revenue Case No. 650/XJ-14 of 1941-42 we find that 
on October 8, 1942, the landlord was present through his agent while the tenant was 
absent and warrant of attachment was ordered to issue and that seems to have been 
in respect of the movables though that also is not clear from the portion of the 
order sheet reproduced in the paper-book. Then on January 5, 1948, the relevant 
portion of the order reads as follows: 

“ Proclamation of sale of movable is issued. Sale for the same is not held as notice and 
Suparatdar are not served. Applicant wants to sell the fleld. Bale proclamation of the holding 
be published by 25-1-1943. Sale will be held in Tahsil on 27-2-1948. P. F. in 8 days. Apph- 
cant to file copy of jamabendi.”’ 

It would, therefore, appear that when the order of sale was passed in respect of 
immovable property, no sale of the movables could be held as notices were not 
served. Therefore the landlord wanted to sell the holding and the Revenue 
Officer issued process accordingly. Mr. Sidhayé therefore, is not right in his 
contention that what was actually sought by the landlord was to have a sale of 
both movables as well as of the holding of the tenants simultaneously. 

There is thus no contravention of the provision of s. 58-B of the Tenancy Act. 
Tf there is no illegality in the sale pro ings and the sale held and confirmed on 
June 29, 1944, cannot be challenged as being void, then there is no dispute that 
the plaintiffs’ suit would be pe | barred by limitation. 

e appeal, therefore, fails and must be dismissed with costs. 
Appeal dismissed. 

1 [1940] A. I. R. Nag. 400. 2 (1048) 48 Bom. L. R. 498. 
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Before Mr. Justios Mudholkar and Mr. Justices Tambe. 


THE NAGPUR GLASS WORKS LTD. v. THE REGIONAL PROVIDENT 
FUND COMMISSIONER.* 


Employees’ Provident Funds Act (XIX of 195%), Soheduls I, Hoplanation ; ss. 3(1), &—Meanang 
Qf expression “Electrical, mechanical or general enginsering products” in Soh. I—Whether 
burners and metal lampe fall within the expregsion— Words used in expression whether have 
reference to process of mamfaciure or to wes to which articles produced could bs put— Whether 
omission of Regional Promdent Fund Oommisstoner to refer to Oontral Government matter 
where interpretation put ‘upon entry in Schedule disputed affects his powers to demand 
contribution. 

The expression “Electrical, mechanical or general engineering products” used in' Schedule I 
of the Employees’ Provident Funds Act, 1952, means engineering products relating to or 
connected with electricity, or engineering products acting or worked or produced by a 
machine or mechanism, or products produced by a craftaman employing & certain design 
or invention. Therefore, burners and metal lamps would fall within this expression ings- 
much as they are engineering products and could be produced by a machine or mechaniam 
and could also be produced by a craftaman employing a certain design or invention. 

G. N. N. Lid. v. R. P. F. Comme, dimsented from. 

Section 19A of the Employees’ Provident Funds Aot, 1952, does not apply to every 
case where an interpretation put upon any entry in the Schedule is disputed, but applies 
only where the Central Government or the Regional Provident Fund Comminsioner finds 
that there is a difficulty in regard to the interpretation to be placed upon the Schedule. 
The omission of the Regional Provident Fond Commissioner to move the Central Govern- 
ment in this regard does not affect his powers under the Act to demand provident fund 
contribution. 


. The facts appear in the judgment. 
M. E. Bobde, for the petitioner. 
M. Adhikari, Special Government Pleader, for the respondent. 


Mupuorxar J. This is a petition under art. 226 of the Constitution for the 
issue of a writ of prohibition or any other writ to the respondent prohibiting 
him from enforcing the provisions of the Employees’ Provident Funds Act, 1952, 
against the petitioner. 

The relevant facts are as follows: The principal business of the petitioner is 
the manufacture of glass. It is also engaged in the business of manufacture of 
burners and metal lam g ing of glass oil containers and globes and metal 
burners and reflectors). the year 1952, the Employees’ vident Funds 
Act was passed. Sub-section (3) of s. 1 of the Act applies to all factories engaged 
in any industry specified in I of the Act provided that they employ fifty 
or more workers in that industry. The Schedule to the Act, however, does not in- 
clude a ‘glass industry.’ 

By Act XXXVII of 1958 this Act was amended and an Explanation was added 
in Sch. I. This Explanation gives a list of industries which are covered by the 
expression “Electrical, mechanical or general engineering products” used in 
the Schedule. Neither the ‘‘flass industry” nor burners and metal lamps are | 
included in the aforesaid Explanation. This Explanation also added an entry 
“hurricane lanterns” as included in the expression ‘“Efectrical, mechanical or 
general engineering products.” 

According to the petitioner, burners and metal lamps produced by it are not 
parts and accessories of hurricane lanterns. This fact is, however, denied by the 
respondent. 


“Decided, March 7, 1957. Miscellaneous 1 [1956] A. I. R. AR. 495. 
Petition No. 122 of 1956. 
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On March 16, 1955, the petitioner received a letter from the Regional Provident 
Fund Commissioner, M. P., Nagpur, stating that out of the total strength of 420 
workers working in the petitioner’s industry only 187 workers were employed 
in the section manufacturing metal lamps, burners and hurricane lanterns which 
are included under the term “Electrical, Mechanical or general engineering 

roducts” and that as such the Act was applicable not only to this section of the 
actory but to the whole factory. 

The petitioner protested against this interpretation without any avail. It 
apprehends that the Regional Provident Fund Commissioner will now proceed 
to recover the amount due from it under the provisions of s. 8 of the Act and 
has, therefore, come up to this Court under art. 226 of the Constitution. 

The question is whether the expression “Electrical, mechanical or general 
engineering products” includes metal lamps or burners. We assume for the 
eal of this case that they are not fit for being used in hurricane lanterns. 

ow, the expression “Electrical, mechanical or general engineering products” 
is a very wide one, and even though metal lamps and burners are not included 
in the Explanation to the Schedule, it would seem that they would fall within 
the general expression. The only limitation that could be placed on the ‘product’ 
is that it must be an engineering product. The adjective ‘electrical’ means, 
according to the Shorter Oxford Dictionary, ‘Telating to or connected with elec- 
tricity’; while the adjective ‘mechanical’ means, in this context, according to 
that Dictionary, ‘Acting, worked, or produced by a machine or mechanism.’ 
Thus, the expression “Electrical, mechanical or general engineering products” 
means engineering products relating to or connected with electricity, or engineer- 
ing products acting or worked or produced by a machine or mechanism, or pro- 
ducts produced by a craftsman employing a certain design or invention. Burners 
and metal lamps will thus fall within the expression inasmuch as they are engineer- 
ing products and could be produced by a machine or mechanism and could also 
be produced by a craftsman employing a certain design or invention. In our 
opinion, therefore, the section of the petitioner’s factory which is solely devoted 
to the production and marketing of these products would fall within the Schedule. 

Shri Bobde who appeared for the petitioner then ed that the expression 
“Electrical, mechanical or general engineering products” has, by virtue of the Ex- 
planation added thereto by Act XXXVI of 1958, become limited to the products 
expressly specified therein and that as metal lamps and burners are not included 
within the Explanation, they did not fall within the expression ‘‘Electrical, mechani- 
cal or general engineering products”. The period for which the demand for returns 
and contmbution is e is between November 1, 1952, and March 81, 1955. 
The Explanation was thus in force during a considerable portion of this period. 
Now, by enacting this Explanation the Legislature has provided that without pre- 
judice to the ordinary meaning of the expressions aed in the Schedule, the ex- 
pression “Electrical, mechanical or general engineering products” would include 

roducts specified in the 25 items set out in the Explanation. Clearly, therefore, 
it could not be the intention of the Legislature to cut down the generality of the 
expression ‘‘Electrical, mechanical or general engineering products.” Curiously, 
however, the Legislature has made a specific mention in the lanation of electric 
pte and hurricane lanterns, but not of lamps of anyother kind. It is because 
of this that Shri Bobde argued that lamps of other kinds or parts and accessories 
of such lamps were intended to be excluded. But fpr the fact that the Legislature 
has clearly said that the specification of the items in the Explanation was without 
prejudice to the ordinagy meaning of the expression “Electrical, mechanical or 
general engineering products”? and the further fact that the items cover a wide 
range of products, from ‘ships’ to ‘bolts, nuts and rivets’, we would have accepted 
the contention of the learned counsel. The fact that the products cover a very 
wide range shows that their specification in the Explanation is by way of illustra- 
tion. Thus, though ‘electric ps’ and ‘hurricane lanterns’ are specified in the 
lanation, it would not be right to say that lamps of other kinds were intended 

to be excluded. On the other hand, the proper interpretation would be to say 
that by specifying two kinds of lamps the Legislature intended to include every 
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kind of lamp. Any other interpretation would render the opening words of 
the Explanation nugatory and defeat the clearly expressed intention of the Legis- 
lature. l 

An apparent difficulty is no doubt created by the exclusion of certain ucts ` 
in certain items such as glass bulbs from item (8) “Electric lamps,” and electric 
machinery and machine tools, from item (7) “Machinery used in industry.” 
But this difficulty is not real. It is evident that despite the wide scope of the 
ee “Electrical, mechanical or general engineering products” the Legislature 
deliberately intended to exclude from its compass these particular articles. That 
is 


It was, however, contended on behalf of the petitioner on the strength of the 
decision ‘of Mehrotra J. in G. E. E. Lid. v. R. P. F. Commr! that the 
expression ‘Electrical, mechanical and general engineering products” has to be 
interpreted in a different way. In that case the learned Judge observed (p. 497) : 

“From the nature of the articles mentioned in the amended Schedule, it will be clear that 

the soope of the words ‘electrical and Mechanical products’ is not to cover all products which 
are made by means of mechanical or electrical process but it means products which are utilised 
for purposes of producing electricity or implements and other apparatus and machinery or 
goods like fans, radio and battery shells.” 
In that case, it may be mentioned, the learned Judge observed that a torch-case 
is only an article for purposes of keeping batteries and not for purposes of generat- 
ing electricity and the unit which produced this article did not fall within the 
schedule. The learned J has not stated why in his opinion the products 
which are made by means of electrical and mechanical process are excluded from 
the expression ‘Electrical, mechanical or general engineering products.” With 
utmost respect to the learned Judge we find it difficult to agree with the inter- 
pretation placed by him on the expression. In our opinion, as already stated, 
the words ‘electrical, mechanical and general’ have reference to the process of 
manufacture and not to the use to which the articles produced could be put. 

We are, however, of the opinion that the Act cannot apply to the whole factory 
inasmuch as at the relevant date ‘glass’ was not included in the Schedule. It 
applies only to the section producing ‘burners and metal lamps.’ These roducts 
are final products manufactured for sale and their production is an inch in 
itself, Therefore, while provident fund contribution cannot be demanded in 
respect of all the 420 workers, it can be demanded in respect of 187 workers engaged 
in the particular section manufacturing burners and metal lamps. 

It was finally argued on behalf of the petitioner that no steps could be taken 
against it by the ndent without resorting to the provisions of s. 19A of the 

Act. Section 19A as follows :— 

l “Power to remove difloulkiss.—If any diffloulty arises in giving effect to the provisions of 
this Act, and in particular, if any doubt arises as to— 

(4) whether a factory is engaged in any industry specified in Schedule I ; or 

(44) whether fifty or more persons are employed in a factory ; or 

(#49) whether three years have elapsed from the establishment of e factory; or 

(so) whether the total quantum of benefits to which an employee is entitled has been 
reduced by the employer : 

the Central Government may, by order, make such provision or give such direction, not 
inconsistent with the provisions of this Act, as appear to ıt to be necessary or expedient for the 
removal of the doubt or difficulty ; and the order of the Central Government, in such cases, 
shall be final.” e 
It is argued that since there is a dispute regarding the question as to whether 
the petitioner’s section was engaged in an industry prescribed in Sch. 1, it was in- 
cumbent upon the respondent to refer the matter to the Central Government for 
its decision and that be had no right to make any demand from the petitioner 
without complying with this provision. As we read the provision, it was not 
obligatory upon the respondent to do so though it may have been desirable for 
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him to refer a matter of this kind to the Central Government for its decision. 
Again, this provision does not apply to every case where an interpretation put 
upon any entry in the Schedule is disputed, but applies only where the Central 

vernment or the Regional Provident Fund Commissioner finds that there 
is a difficulty in regard to the interpretation to be placed upon the Schedule. 
The omission of the Regional Commissioner to move the Central Government 
in this regard does not, in any way, affect his powers under the Act to realise 
the amount. 

However, in respect of one matter the petition is well founded. The respondent 
wants the petitioner to submit returns and make contribution in respect of the 
employees engaged in the entire glass industry, that is, including the employees 
who are engaged in the manufacture of articles other than burners metal 
a That is clearly wrong. As already pointed out, the Act does not apply 
to the glass industry. Upon the view we have taken it does apply to that section 
which is engaged in the manufacture of burners and metal ps inasmuch as 
these articles are manufactured for sale. No doubt, this section is a part of the 
Nagpur Glass Works. But merely because that is so, it cannot be said that all 
the employees of the Glass Works are employed in the “factory” (i.e. the section) 
B in the manufactare of burners and metal lamps. We are, therefore, 
clear that the liability of the petitioner to comply with the demands made upon 
it by the respondent must be confined to the section engaged in the manufacture 
of burners and metal lamps. 

In this view, we allow the petition in part and direct that a writ be issued to 
the respondent restraining him from enforcing compliance by the petitioner 
with the provisions of the Act except with respect to 187 workers engaged in the 
section manufacturing burners and metal lamps. 

Costs shall be borne as incurred. The amount of security deposited by the 


petitioner will be refunded to it. 
Petition partly allowed, 
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Before the Hon'ble Mr. M. C. Chagta, Ohtef Justios, Mr. Justices Mudholkar and 
Mr. Justios Gokhale. 
NARAYAN VYANKATRAO KORDE v. RAMCHANDRA NARAYANRAO 
‘ KHANZODE GURAO.* 

Hindu law— Manager de facto— Manager of estate of adult of unsound mind— Whether such manager 
con akenats property for legal necessity—Hindu minority and Guardianship Aci (XXXII of 
1966), Secs. 8, 11. 

Under Hindu law the ds facto manager of the estate of an adult Hindu who is incapeble 
of contracting, because of unsoundness of mind, cannot alienate his property even in cage 
of legal necessity. 

Kanhayalal v. Hareingh,' approved. 
Tulsidas v. Raising}s* and Kondamuds Sriramulu v. Myneni Pundoribakshayya," referred to. 
The facts appear in the judgment. 
V. L. Prabhune, for the appellant. 
N. B. Chandur, J. N. Chandurkar and M. N. Chdndurkar, for the respondent. 


Cuaca C. J. The question referred to this full bench by the division bench 
is whether a guardian of a Hindu adult under disability can alienate the property 
of the adult for legal necessity. 


“Decided, March 14, 1957. Beocond Buit No. 114A of 1948. 
No. 526 of PEET the decision of B. Y. 1 [1944] Nag. 898. 
Patwardhan, Additional District Judge, 2 (1933) 34 Bom. L. R. 1483, F.B., 
at Amrevati, in Civil Appeal No. 66-A of 5.0. 57 Bom. 40. 
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Civil Judge, Civil 
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A full bench of this Court in Tulsidas v. Raisingji! held that under Hindu 
law a de facto guardian of a minor can validly sell the omy of a minor to a 
third person for | necessity. The decision of the bench was a majority 
Judgment of Mr. Justice Patkar and Mr. Justice Barlee, Sir John Beaumont, 
Chief Justice, dissenting. Since then the decision of the majority has come to be 
accepted as established law and the Federal Court in Sriramulu v. Pundarika- 
kshavya,* in the judgment of Mr. Justice Fazl Ali states (p. 84): 

" It may now be taken to be well settled by a long course of decisions that the de faato guar- 


dian has, m case of necessity or for the benefit of the minor, power to charge, mortgage or sell 
the minor’s property.” 


This is almost the first case that has come before the Courts for consideration 
where the property is not that of a Hindu minor but of a Hindu adult who is 
under a disability, and the alienation is by his de facto guardian or manager, 
and Mr. Chandurkar’s contention is that there is no distinction in principle between 
the case of a minor and an adult under a disability. What he points out is that 
both a minor and an adult who is insane or a lunatic in the eye of the law are 
incompetent to manage their affairs and look after their property, and it is precisely 
because of this reason that a de facto guardian is clothed with the authority of 
alienating the property of a disabled n if the alienation is for legal necessity 
or for the benefit of the property, and, therefore, Mr. Chandurkar says that if the 
decision in Tulsidas v. Raisingji is sound law as the Federal Court has taken the 
view that it is now fully established that that is the law governing Hindu minors, 
then on principle there is no reason why the same decision should not apply to 
the case of an adult Hindu under disability. Now, as has been often pointed out, 
a precedent is a precedent for the case which it decides, and the jurisprudence 
which believes in law R made by precedents does not accept the proposition 
that there should necessarily be a logical extension of a particular decision given 
by the Courts, and therefore, it would be fallacious to suggest that because in 
Tulsidas v. Raisingji, it was laid down that the de facto guardian of a minor 
can alienate for | necessity, therefore, logically we must extend that principle 
to the case of a Hindu adult under disability. It may be pointed out that the 
Bombay High Court came to the conclusion by a majority, and, with respect, the 


judgment of Sir John Beaumont C. J., even today makes very convincing reading. 
e learned Chief Justice points out at p. 1498 : 


“ Dealing with the matter as one of principle I apprehend that if a person claims the right 
to sell the property of another, he must establish his title so to do. In many cases the right to 
deal with the property of another may arise from the legal relationship between the parties. 
But it is certainly strange to suggest that such a power can be acquired by a relationship which 
has no legal sanotion. A so-called guardian de facto 1s not a guardian at all. He is merely a 
person who has assumed without authority to act as guardian, and it is a steong thing to hold 
that by such assumption he has acquired the right to deal with the minor’s immoveable property.” 


Again at p. 1495 the learned Chief Justice says : 


“It is mdeed a strange conclusion that a power should be annexed to an office held without 
euthority which would not be so annexed if the office were held under legal sanction, There is 
obvious risk of abuse in allowing unsuthorised persons to deal with the property of minors.” 


Mr. Justice Patkar also agreed with the view put forward by the learned Chief 
Justice, but he felt overwhelmed by the line of duthorities which had taken the 
contrary view. It is indeed strange that in India it should only be necessary 
to protect a Hindu minor in this fashion when he haseno natural guardian or a 
guardian Ta by the Court, and Mr. Chandurkar says that this particular 
principle of Hindu law is a very beneficial principle and has stood minors in good 
stead in the past. It is difficult to understand how minors of other communities 
have managed to get along without this special provision. It is also difficult to 
understand why a de facto guardian who is interested in the property of the minor 


1 (1932) 84 Bom. L. R. 14883, F.B., 2 [1949] 11 F. O. R. 65. 
B.C. 57 Bom. 40. 
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cannot himself clothed with legal authority by getting appointed a guardian 
by the Court and getting the sanction of the Court before he alienates the property 
of the minor. We find it difficult to accept the contention of Mr. Chandurkar that 
what is a beneficial provision for a Hindu minor should be extended to a Hindu 
adult under disability. But fortunately this is not only our view. We find that 
the same view has been accepted and acted upon by our Parliament. The Parlia- 
ment recently has been b in enacting the Hindu Code and when we look at 
Act XXXII of 1956 which deals with Hindu Minors and Guardians, there is now 
a specific provision in s. 8 that even a natural guardian cannot deal with the pro- 

of his ward without the previous permission of the Court, and in s. 11 there 
is reference to a de facto guardian and the provision is that after the commence- 
ment of this Act no person shall be entitled to dispose of or deal with the property 
of a Hindu minor merely on the ground of his or her being the de facto guardian 
of the minor. Therefore, presumably, our Parliament does not subscribe to the 
same view about the benefits to Hindu minors as the view of Mr. Chandurkar. 

If that is the view of Parliament and if Parliament thinks that in future it 
would be in the interest of a Hindu minor not to permit his de facto guardian to 
alienate his property without the permission’ of the Court, then we would be fully 
justified in taking the view that no case has been made out for the extension of the 

rinciple laid down in Tulsidas v. Raisingjt to the case of adults under disability. 
there had been any authority of this Court or of the Federal Court or the 
See aries Court which was binding on us, undoubtedly we would have been com- 
pelled to give effect to those decisions. But the position today is that there is 
neither any authority of this Court or the Federal Court or the Supreme Court or 
even of any other High Court in India, nor is there any Hindu text which supports 
the principle for which Mr. Chandurkar is contending ; and therefore we are at 
large, and the only point that we have to consider is whether accepting the decision 
in Tulstdas v. Ratsinghjt as the correct decision, a case has been made out for 
extending that principle to the case of a Hindu adult under disability, and as we 
have pointed out, we see no reason why we should extend that principle. 

This full bench was necessitated because Mr. Justice Pollock in Kanhaiyalal v. 
Harsingh,! refused to extend the principle applying to a Hindu minor to the case 
of a de facto manager of the estate of an adult Hindu, and he refused to do so on 
the same ground on which we are refusing to give effect to this principle contended 
for by Mr. Chandurkar. At p. 708 the learned Judge says : 


“Iam willing to assume that the sale of the 27th July 1937 would have been not void ab 
inio but merely voidable, if Mahipati had been a minor, but I do not consider that this principle 
ought to be extended to a sale by the ds facto manager of the estate of an adult Hindu inoapable 
of contracting.” 

Now, when a similar matter came up before Mr. Justice Deo, he was confronted 
with this authority and Mr. Justice Deo took the view that in view of the trend 
of authorities in India with regard to a Hindu minor, the opinion of Mr. Justice 
Pollock required to be considered and he referred the matter to a division bench, 
and when the matter came before the division bench consisting of my brother 
Mr. Justice Mudholkar and Mr. Justice Naik, they thought the matter was suff- 
ciently important to refer to a full bench; and the question that they have 
referred to the full bench is whether the view of Mr. Justice Pollock that the 
de facto manager of the estate of an adult Hindu who is incapable of contracting 
because of unsoundness of mind cannot alienate his a ay even in case of 
necessity, is correct or not. In our view, the view taken by Mr. Justice Pollock 
is correct. 2 

The matter will now go back to the Judge dealing with second appeals and he 
will dispose of this appeal on merits. 


Answer accordingly. 


1 [144] I. L. R. Nag. 688. 
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Before the Hon'ble Mr. M. O. Ohagia, Ohie! Justi, Mr. Justico Mudholkar and 
Mr. Justico Gokhale. 
MAHADEO RAOJI MAHAR v. ANANT GANESH BHAGWAT.* 
Coniral Provinces and Berar Relief of Indebtedness Aci (XIV of 1989), Sse. I3{—Central Provinces 
Land Revewus Act (II of 1917), Seo. 9.4(8)tt—Powere exercisable by Deputy Commissioner 
unda s. 13(3) of Act XXIV of 1939 whether can be averoisabls by Additional Deputy Com- 


missioner. 


Under a. 9A(3) of the Central Provinces Land Revenue Act, 1917, the powers exercisable 
by the Deputy Commissioner under s. 13(3) of the Central Provinces and Berar Relief of 
Indebtedness Act, 1989, are also exercisable by the Addrtional Deputy Commissioner. 


The facts appear in the judgment. 


D. T. Mangalmurti, for the appellant. 
Y. V. Jakatdar, for the respondents. 


Cuacza C. J. The question that falls to be considered by this full bench is a 
very short one and refers to the construction of s. 18(3) of the Central Provinces 


and Berar Relief of Indebtedness Act (XXIV of 1989). 


Under s. 18(1) of that Act, 


if an instalment which has been fixed by the Debt Relief Court is not paid on the 
due date, the creditor is given the power to apply within eighteen months from 
the date of the default to the Deputy Commissioner or such other officer as may 
be appointed in that behalf by the Provincial Government for the recovery of 
that instalment as an arrear of land revenue, and the Deputy Commissioner or 


such other revenue officer has been given the 
Under sub-s. (2), if the instalment or part thereof 


as an arrear of land revenue. 


power to recover such instalment 


is irrecoverable, the Deputy Commissioner or other revenue officer has to certify 
the irrecoverability, and under sub-s. (3) if an instalment or part thereof is certified 
as irrecoverable under sub-s. (2) or if two consecutive instalments remain in 


“Decided, March 14, 1957. Miscellaneous 
Becond Appeal No. 189 of 1953, I the 


cer shall recover such instalment as an 
arrear of land revenue. 

(2) If the instabment or part thereof is 
irrecoverable, the Deputy ioner or 
other Revenue Officer may certify agra ah 

(3) If an instalment or part thereof is 
certified . as irrecoverable under sub-section 
(2) or if two consecutive instalments remain 


of lien oharge if a final 
ees paneed by 6 Court of amil 


y 
disposed of by. the Deputy 
and may pass such orders in reference thereto 
as it thinks fit : : 
Provided that it shall not vary or reverse 
any order affecting any question of right bet- 
ut having given 


(4) If an t is recoverable as 
an arrear of land revenue, the Deputy Commis- 
sioner or the Revenue Officer appointed 
under sub-section (1) shall, as far as may be, 
follow the ure laid down in the Central - 

I Revenue Act, 1917, or the 
Berar Land Revenue Code, 1928, as the case 


A aa relevant section runs as follows :— 
“S. 9-A (3) An Addttional Deputy Commis- 


by 
Act or by any enactment for the tıme being 
in force or by any rule made under this Act 
or any such other enactment in such oases 
or class of cases as the Deputy Commissioner 
of the district may direct,” 
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arrears, the Deputy Commissioner, on the application of the creditor, shall pass 
an order that the order of the Debt Relief Court fixing the instalments shall cease 
to have effect, and the balance remaining due shall be recoverable as if a decree 
has been passed by a Court of civil jurisdiction. 

Now, in the case before us, the respondents, who are the creditors, applied to 
the Deputy Commissioner under s. 18(3) alleging that the appellant, the debtor, 
had failed to pay two consecutive instalments on their respective due dates, and 

E being satisfied that two consecutive instalments had 
remained in arrears passed an order contemplated by s. 18(3). Thereupon the 
creditors went to the civil Court for execution of that order as a decree and the 
civil Court having ordered execution, the appellant came in appeal to this Court, 
and the appellant’s contention was that the order passed under s. 18(3) was not 
by the Deputy Commissioner but by the Additional Deputy Commissioner and, 
therefore, the order was without jurisdiction and could not be executed by the 
civil Court. 

Now, the very short answer to the debtor’s contention is the amendment effected 
in the Central Provinces Land Revenue Act, 1917, by Act VIII of 1945. Chapter 
II of this Act deals with revenue officers, their class, and Dede and before the 
amendment s. 9 dealt with a Deputy Commissioner and it provided that the 
State Government shall appoint in each district a Deputy Commissioner who shall 
exercise therein the powers and di the duties conferred and imposed on a 
Deputy Commissioner or Collector by this Act or by any enactment for the time 
being in force. Then by this Amending Act VIII of 1945 s. 9-A was incorporated 
and it gave the State Government the power to appoint an Additional Deputy 
Commissioner, and sub-s. (8) of this section provided that an Additional Deputy 
Commissioner shall exercise such powers and discharge such duties conferred and 
imposed on a Deputy Commissioner or a Collector by this Act or by any enactment 
for the time being in force, or by any rule made under this Act or any such other 
enactment in such cases or class of cases as the Deputy Commissioner of the 
district may direct, and sub-s. (4) provides : 

“This Act and every other enactment for the time being in force and any role made under 

this Act or any such enactment shall apply to the Additional Deputy Commussioner when exer- 
oising any powers or discharging any duties under sub-section (3), as if he were the Deputy 
Commissioner of the district or the Collector.” 
The short and simple answer given by the respondents to the appellant's conten- 
tion is that prior to this Amending Act the authority to pass the order under 
s. 18(3) was vested solely in the Deputy Commissioner, but on Act VIII of 1948 
being passed and s. 9-A having been enacted, and an Additional Deputy Commis- 
sioner having been appointed by the State Government and imsdiction having 
been conferred upon the Additional Deputy Commissioner which was concurrent 
to the jurisdiction of the Deputy Commissioner, the power exercisable by the 
Deputy Commissioner also became exercisable by the Additional Deputy Commis- 
sioner, and the Additional Deputy Commissioner having passed this order he 
passed it with the same jurisdiction which the Deputy Commissioner had to pass 
that order. This position is controverted by Mr. urti who submits that 
when the Legislature passed s. 18(3) its intention was that the power to make the 
order contemplated by that sub-section should only be exercised b the Deputy 
Commissioner, and he draws attention to the difference in language 1n s. 18(J), (2) 
and (3) and he says that wherêas not only the Deputy Commissioner but any other 
revenue officer was empowered to recover an instalment which was in arrears, 
or to certify that the instalment had become irrecoverable, when it came to gub-s. 
(8) the islature advisedly limited the power to be exercisable under that sub- 
section only to a Deputy Commissioner and not to any other revenue officer. 

It is er pointed out by Mr. Mangalmurti that it is a well established canon 
of construction that when a law is passed dealing with a particular matter and 8 
subsequent law is passed cls general matters, the subsequent law should 
not be construed to repeal or abrogate the particular law unless the Legislature 
expressly so enacts in the subsequent law, and pursuant to this canon of construc- 
tion what is argued by Mr. Mangalmurti is that Act XXIV of 1989 was a particular 
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law dealing with the relief of agricultural debtors and in that law the Legislature” 
had clearly expressed its intention that certain matters should be dealt with by 
the Deputy Commissioner and no other revenue officer, and when the Amending 
Act of 1945 was passed, it dealt generally with the questions of land revenue 
and with officers appointed for the purpose of collection of land revenue and matters 

ining thereto, and when we find a provision in that law giving to the Addi- 
tional Deputy Commissioner the same power as the Deputy Commissioner this 
provision should not be read into Act XXIV of 1989. What is urged by Mr. 
Mangalmurti is that if the Legislature wanted to change the provision contained 
in 8. 18(3), it should have passed a special law amending Act XXIV of 1989 and 
not amend that Act by a side wind as it were, by amending the Central Provinces 
Land Revenue Act, 1917. Now, there is a clear fallacy underlying this contention. 
In the first place, it is erroneous to suggest that s. 9-A in any way repeals or abro- 
gates the provision of s. 18(3). By reason of s. 9-A the power which was vested 
in the Deputy Commissioner has also now been vested in the Additional Deputy 
Commissioner who is to be appointed for the purpose of exercising concurrent 
jurisdiction with the Deputy Commerc. Further, s. 9-A(3) in terms provides 
that the powers conferred upon the Deputy Commissioner not only under the 
Central Provinces Land Revenue Act but under any enactment for the time being 
in force shall be exercised by the Additional Deputy Commissioner. Therefore, 
when the Legislature passed Act VIL of 1945, we must attribute to it the knowledge 
that there were on the statute book various enactments under which power was 
conferred upon the Deputy Commissioner, and what the Legislature intended to do 
and what in fact it has done is to give to the Additional Deputy Commissioner the 
same power that the Deputy Commissioner exercised under the various enact- 
ments on the statute book. It is said by Mr. Mangalmurti that “ any enactment 
for the time being in force ” must refer to an enactment dealing with land revenue. 
In our opinion, there is no justification or warrant for limiting the language used 
by the Legislature and placing a limitation upon the expression “ any enactment 
for the time being in force.” “Whe only important Act as far as we are aware which 
deals strictly with land revenue and its collection and various matters connected 
with it is the Central Provinces Land Revenue Act, 1917, which is in itself a self- 
contained Code dealing with land revenue. Therefore, obviously, when the 
Legislature in s. 9-A(3) talked of “‘ any enactment for the time being in force,” 
it could not have meant only enactments dealing with land revenue. 

It is finally argued by Mr. pen beste that in giving this interpretation we are 
defeating the object of the Legislature and we should not put an interpretation 
upon s. 9-A(3) which will lead to our coming to a conclusion contrary to the object 
which the Legislature had in mind. Now, the object of Act XXIV of 1989 was to ; 
relieve the indebtedness of agriculturists. Section 18 is purely a machinery 
section and it is rather far-fetched to suggest that if concurrent powers are conferred 
upon the Additional Deputy Commissioner along with the Deputy Commissioner, 
the object of the legislation would be defeated. If the object of the legislation 
was to relieve agriculturists of their indebtedness, that object can be satisfied 
whether the machinery is worked by the Deputy Commissioner or the Additional 
Deputy Commissioner. In the view that we take it is unnecessary to consider 
whether the Deputy Commissioner or the Additional Deputy Commissioner is 
acting as a revenuc officer or as a persona designata, because even if the Deputy 
Commissioner is acting as a pergpna designata, by reason of s. 9-A(3) the Additional 
Deputy Commissioner was put in the same position as the Deputy Commissioner. 
Therefore, the question of considering those authorities ef this Court which has 
looked upon the Deputy Commissioner as a persona designata does not really arise, 
and therefore, we will dispose of this full bench on the short point that under 
8. 9-A(3) of the Central Provinces Land Revenue Act, 1917, the powers exercisable 
by the Deputy Commissioner under s. 18(3) are also exercisbale by the Additional 
Deputy Commissioner. 

We, therefore, answer question (2) as indicated in the judgment. We do not 
decide questions (1) and (3) as they are unnecessary. 

Answer accordingly. 
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ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justios S. T. Desai. 
RAM KRISHNA DALMIA v. MR. JUSTICE S. R. TENDOLKAR.* 


Commissions of Inquiry Ad (DX of 1952), Secs. 3, 5, 6—Oonstttution of India, Arts. 14, 20(3), 246, 
Seventh Soh., List I entry 94, Lix LIT entry 45—" Matters in the Lists” within entries 94 and 
£5 in Lists I and III respectwely, meaning of—Whsther Parliament has power to appoint 
Commission of Inquiry in aid of legislation—Nature and erteni of information to be gathered 
by Commission—Court whether can presums that Comintosion appointed for legitimate purpose 
—Tommission appointed for making inquiries not in aid of legisiation but in aid of judgment 
whether permissibise—Whather legislation can be challenged under art. 14 where Legislature does 
not extend tt to all cases where tt might reach—Burden of proof where prima facie oass for legisla- 
tive classification mads out by State—Hifes of failure to fix tims limit in notifloation issued 
under s. 3. 

The Notification issued by the Central Government on December 11, 1956 (S.R.O. 2993) 
under s. 3 of the Commrmsions of Inquiry Act, 1952, is legal and valid, except the last part 
of clause (10) into which the Commission has to inquire. beginning with the words “ and the 
action ” and ending with the words “im future cases.” This last pert is ulira vires of tho 
Act and the Government was not competent to require the Commission to make any report 
with regard to these matters. 


In entry 04 in List I and entry 45 in List ILI m the Seventh Schedule to the Constitution 
ot India, although the power to make laws is with respect to inquiries eto., inquiries are not 
with respect to any of the matters in the Lists, but for the purpose of the matters in the Lista. 
:“ Matters in the Lists’ in the context mean Heads of legislative power, and, therefore, in- 
quiries can only be held in order to enable or assist the Legislature to exercise its legislative 
function with regard to any of the heads of legislative power; in other words inquiries can 
only be held in md of legislation. 


It would be for the Legislature to say on what matters it needs information. It may wish 
to take the survey of the whole scene or it may limit its investigation to any particular 
aspect of the matter. It may wish to inquire mto an evil generally or it may wish to inquire 
into any particular aggravated form of that evil. It may even desire that the conduct of 
an individual or individuals should be investigated mto in order that the evil should be 
understood in a more emphatic form. 

The Court must presume that when Parliament appoints a Commission for the purpose of 
inquiry, it is appointing ıt for alegitimate purpose. It would not be for the Court to speculate 
as to why the Legislature wants to know certain facts and why ıt wants to gather certain 
information, Unless it is established that the Legislature had an ulterior object or it was 
acting mala fide, there is hardly any limit to the nature and extent of the information that 
the Legrlature may choose to elicit by instituting an inquiry by means of a Commission 
or otherwise. 

If in appointing a Commision the Legislature wishes to arrogate to itself the duties of the 
` judicial organ, the appointment of such a Commision is clearly bad. The Legislature may 
not inquire or investigate mto individual wrongs or private disputes in order to bring the 
culprit to book and in order to gather maternal for the purpose of initiating proceedings, 
aivil or criminal, agamst him, because such inquiry or investigation is clearly not m aid of 
legislation but, what might be oalled, in aid of judgment. 

Ram Prasad Narayan Saks v. The Siate of Bihar,! distinguished. 


Kilbourn v. Thompson,? Moffrain v. Daugherty, Syrolair v. United States,“ Quinn v. 
United States,® Shall Oo. of Australia v. Federal Commissioner of Taxation! Prentis v. Atlantio 
Ooast Line Oo." and Bhargt Bank, Lid. v.Employees of Bharat Banh Led.,* referred to. 

The Legislature is not bound to extend a legislation to all cases which it might possibly 
reach, It may take into consideration practical exigencies, it may recognise degrees of 
harm, and confine the legislation where the need is greatest ; and a law which hita evil where 
it is most felt will not be overthrown because there are other mstances to which it might 


11931) A. O. 275. 
1908) 211 U. 8. 210, 58 Law ed. 150. 


1 [1053] 8. O. R. 1129. 
[1950] 8. C. R. 459. 


2 (1881) 103 U. B. 168, 26 Law ed. 877. 
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have been applied; the Legislature may proceed cautiously step by step. The inequality 
produced m order to encounter the challenge of the Constitution of India under art. 14, 
must be actually and palpably unreasonable and arbitrary. 

Ram Prasad Narayan Sahi v. The State of Bihar,’ explained. 

Budhan Choudhry v. The Stats of Bihar? and Chiranjitlal Chowdhuri v. ' Union of India, 
referred to. 

Once the State makes out a prima facie case that there is a basis for classification ina 
legislation, then the burden will be upon the person challengmg the constitutionality of the 
legislation to prove beyond doubt that the classification is arbitrary and unreasonable. 

Ram Prasad Narayan Saki v. The State of Bihar,‘ explained. | 

V. M. Syed Mohammad and Oompany v. The State of Andhwa,* Middleton v. Tewas Power 
& L. Oo.,* and Radtos v. New York,’ referred to. 

Faure to fix a time limit in a notification as required by s. 3 of the Commissions of Inquiry 
Act, 1952, is a mere irregularity which oan be cured at any time and it does not render the 
notafication a nullity. 

The facts appear in the judgment. 
Misc. Application No. 48 of 1957. 


G. S. Pathak, with P. N. Bhagwati and S. K. Kapur, for the petitioner. 
C. K.Daphtary, Solicitor General, with M. P. Amin, Advocate General, K. H. 
Bhabha and 8. J. Sorabjee, for the Union of India. (Respondent No. 4). 
Misc. Application No. 49 of 1957. 
Joshi, for the petitioners. 


J. 
K. Daphtary, Solicitor General, with M. P. Amin, Advocate General, and 
. Bhabha, for respondent No. 4. 


R. 
C. 
K.H 
Misc. Application No. 50 of 1957. 
H. M. Seercat, for the titioners. 
C. K. Daphiary, Solicitor General, with M. P. Amin, Advocate General, and 
K. H. Bhabha for respondent No. 4. 


Cacia C. J. A notification was issued by the Central Government under 
8. 8 of the Commissions of Inquiry Act (Act LX of 1952). The notification set 
cP a Commission consisting of Mr. Justice Tendolkar, N. R. Modi and S. C. Chau- 

uri. It gave reasons for the appointment of the Commission and set out the 
matters into which the Commission was to inquire and make a report. The 
notification is in the following terms :— 

“New Delhi, the llth Deoamber 1956 

8. R. O. 2993—Whereas it has been made to appear to the Central Government that— 

(1) a large number of companies and some firms were promoted, and/or controlled by 
Sarvashri Ram krishna Dalmia, Jaidayal Dalmia, Shanti Prasad Jain, Sriyans Prasad Jain, 
Shital Prasad Jain or some one or more of them and by others being either relatives or employees 
of the said person or persons, closely connected with the said persons ; 

(2) large amounts were subscribed by the investing public in the shares of some of these 
oo ; ; 

(8) there have been gross irregularities (which may in several respects and materials amount 
to illegalities) m the managemsnt of such companies including manipulation of the accounts and 
unjustified transfers and use of funds and asseta ; 

(4) the moneys subscribed by the investing public were in a considerable measure used not 
in the interests of the companies cencerned but contrary to their interest and for the ultimate 
personal benefit of those in cantro]l and/or management; and 

(5) the investing public have as a result suffered considerable loases, 

And whereas the Central Government is of tho opinion that there should be a full inquiry 
into these mattars which are of definite public importance both by reason of the grave consequences 
which appear to have ensued to the investing public and also to determine such measures as 
may be deemed necessary in order to prevent a recurrence thereof. 


8. O. R. 1129, 5 [1064] 8. 0. R. 1117. 

18. 0. R. 1045. 6 ( N 249 U. 8. 152, 68 Law ed. 597. 

8 [1950] 8. 0. R. 889. 7 (1024) 264 U. 8. 292, 68 Law ed. 690. 
3. 0. R. . 
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Now, therefore, in exercise of the powers conferred by section 3 of the Commissions of Inquiry 
Act (No. 60 of 1952), the Central Government hereby appoints a Oommission of Inquiry consisting 
of the following persons, namely : 

Shri Justice 8. R. Tendolkar, Judge of the High Court at Bombey—Ohairman. 

Shri N. R. Mody of Meesrs. A. F. Ferguson & Co., Chartered Acoountante—Member. 

Shri 8. O. Chaudhuri, Commissioner of Income-tax—Member. 

The Commission shall ingurre into, report on and in respect of: 

(1) The admumistration of the affairs of the companies specified in the schedule hereto ; 

(2) the administration of the affairs of such other companies and firms as the Commisman 
may during the course of its enquiry find to be companies or firms connected with the 
companies referred to in the schedule and whose affairs ought to be investigated and inquired 
into in connection with or arising out of the Inquiry into the affairs of the companies specified 
in the schedule hereto ; 

(3) the nature and extent of the control, direct and indirect, exercised over such companies 
and firms or any of them by the aforesaid Sarvashri Ramkrishna Dalmia, Jaidayal Dalmia, 
Shanti Prasad Jain, Sriyans Presad Jain, their relatives, employees and persons connected with 
them ; 

(4) the total amount of the subscription obtained from the investing public and the amount 
subscribed by the aforesaid persons and the extent to which the funds and assets thus obtained 
or acquired were misused, misapplied or misappropnated ; 

(5) the axtent and nature of the investments by and/or loans to and/or the use of the funds 
or aæets by and transfer of funds between the companies aforesaid ; 

(6) the consequences or results of such investments, loans transfers and/or use of funds and 
assotes ; 

(7) the reasons or motives of such investments, loans, transfers and use and whether there 
was any justification for the same and whether the same were made bona fide m the interests 
of the companies concerned ; 

(8) the extent of the losses suffered by the investing public, how far the losses were avoidable 
and whas steps were taken by those in control and/or management to avoid the losses ; 

(9) the nature and extent of the personal gains made by any person or persons or any 
group or groups of persons whether herein named or not by reason of or through his or their 
connection with or control over any such company or companies ; 

(10) any irregularities, frauds or breaches of trust or action in disregard of honest commer- 
cial practices or contravention of any law (except contraventions in respect of which crimmal 
proceedings are pending in a Court of Law) in respect of the companies and firms whose affairs 
aro investagated by the Commission which may come to the knowledge of the Commission and the 
action which in the opinion of the Commission should be taken as and by way of securing redress 
or punishment or to act as ẹ preventive im future cases; 

(11) the measures which in the opinion of the Commission are necessary in order to ensure 
in the future the due and proper administration of the funds and assets of companies and firms 
in the interests of the investing public. 

SCHEDULE 


Dalmia Jain Airways Ltd. 
Dalmia Jain Aviation Ltd. (Now known as Asia Udyog Ltd.) 
Lahore Electrico Supply Company Ltd. (Now known as South Asia Industires Ltd.) 
Sir Shapurji Broasha Mills Ltd. 
Madhow}i Dhsramsi Manafacturing Company Ltd. 
Allenberry & Oo., Ltd. 
Bharat Union Agencies Ltd. 
8. Dalmia Cement and Paper Marketing Company Ltd. (Now known as Delhi Glass 
Works Ltd.) ° 
9. Vastra Vyavasaya Ltd. ” 


On January 9, 1957, another notification was issued which. provided that all 
the provisions of sub-ss. (2), (8), 4) and (5) of s. 5 shall apply to the Commission 
which had been appointed. A er notification was issued on February 11, 
1957, by which the time of two years was fixed within which the Commission was 
to inquire into the various matters and-report to the Contral Government. 

The appointment of this Commission has been chall nged by three petitions; 
by Ramkrishna Dalmia in one, by Shriyans Prasad Jain and Shital Prasad Jain 
in the second, and by Jaidayal Dalmia and Shanti Prasad Jain in the third. AD 
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these are persons whose affairs have to be investigated under the terms of the 
notification. The challenge is based on various unds. The first:ground is 
that the notification is outside the ambit of Act of 1952, and it 1s further 
urged that if the notification is within the ambit of the Act, then the Act itself is 
beyond the legislative competence of the Legislature. The second ground is that 
the notification offends art. 14 of the Constitution. The notification is also chal- 
lenged on the ground that it has been issued mala fide. Reliance is also placed on 
art. 20(3) of the Constitution for challenging the notification, and it is finally 
urged that the notification is bad because se areal no time limit was fixed and 
the subsequent fixation of time by the notification of February 11, 1957, does 
not and cannot cure the initial invalidity. 


What is urged with regard to the first ground is that the notification is beyond 
the legislative competence of Parliament and that while Act LX of 1952 permitted 
Parliament to appoint a Commission, which would be within its legislative compe- 
tence to appoint, the notification has appointed a Commission which is beyond 
its legislative competence. What is said is that on a plain and natural construction 
of the notification, the Commission has been appointed in order to investigate 
into individual wrongs and private disputes; the Commission has been ed 
upon to investigate into the acts and omissions of certain named individuals and 
companies ; that throughout the notification the accent is not on general behaviour 
but on individual behaviour; that the Commission has not been appointed to 
investigate into any specific evil but has been appointed in order to unearth the 
wrong done by certain individuals and companies; that an attempt has been 
made to adjudicate upon civil and criminal liability of these individuals and 
companies ; and that material is sought to be gathered in order to enable Govern- 
ment to launch civiland criminal proceedings against them. It is, therefore, 
said that the Commission has not been appointed to help the Legislature in its 
legislative function, but has been appointed in aid of the judicial function of the 
State, and, therefore, it is pointed out that by this notification the Legislature is 
encroaching upon the duties and functions reserved for the judiciary under the 
Constitution. Those contentions raise questions of far-reaching importance and 
we have had the benefit of a very full and able debate by counsel appearing on 
either side. 

It is common ground that Parliament enacted Act LX of 1952 under entry 94 
in List I and entry 45 in List IOI in the Seventh Schedule to the Constitution. 
These two entries confer upon Parliament the power to make any law with regard 
to inquiries, surveys and statistics for the purpose of any of the matters in any 
of the three lists. It is well settled that with regard to any legislative topic in 
any of the three Lists, the appropriate Legislature has the widest competence and 
the amplest power to legislate, and it is equally well settled that in construing any 
entry in the Lists the most liberal interpretation must be put upon it and it must 
be assumed that the Constitution intended to give to the appropriate Legislature 
not only the power to legislate directly with regard to any particular topic, but 
also the power to legislate with to all matters ancillary or ‘subsidiary 
to the subject mentioned in the Lists. Therefore, when ‘one looks at entry 
94 and entry 45, the power to legislate with regard to inquiries, surveys and 
statistics in entry 94 and with regard to enquiries and statistics in entry 45 
is not qualified or limited in any manner whatsoever. Therefore, Parliament 
may determine the mode and nature of the inquiries, surveys and statistics it 
wants to hold and it may lay down the procedure for them, The only possible 
limitation that one notices is that these inquiries etc. myst be for the purpose of 
any of the matters in the Lists. ‘‘ For the purpose ” indicates the object for which 
the inquiries are to be held. It is rather eae that in art. 246, which deals 
with the subject-matter of laws to be made by Parliament and by the Legislatures 
of the States, power is conferred p ie the Legislatures with respect to any of the 
matters enumerated in the Lists. the two entries under consideration, although 
the power to make laws is with respect to inquiries etc., inquiries are not with 
respect to any of the matters in the Lists, but for the purpose of the matters in 
the Lists, and ‘we are inclined to accept the contention put forward by counsel 
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for the petitioners that “matters in the Lists’’ in the context mean heads of 
legislative power, and therefore inquiries can only be held in order to enable or 
assist the Ferita to exercise its legislative function with regard to any of 
the heads of legislative power ; in other words, inquries can only be held in aid of 
legislation. The Legislature is entitled, indeed it is its duty, to inform itself about 
the conditions in the country in order to decide whether any legislation on any 
particular subject is necessary. It would be for the Legislature to say on what 
matters it needs information. It may wish to take the survey of the whole scene 
or it may limit its investigation to any particular aspect of the matter. It may 
wish to inquire into an evil generally or it may wish to inquire into any particular 

avated form of that evil. It may even desire that the conduct of an individual 
or individuals should be investigated 1nto in order that the evil should be understood 
in a more emphatic form. The Court must also presume that when Parliament 
appoints a Commission for the purpose of inquiry, it is appointing it for a legitimate 
purpose. It would not be for the Court to speculate as to why the Legislature 
wants to know certain facts and why it wants to gather certain information. Un- 
less it is established that the Legislature had an ulterior object or it was acting 
mala fide, there is hardly any limit to the nature and extent of the information 
that the Legislature may choose to elicit by instituting an inguiry by means of a 
Commission or otherwise. 

The other contention of counsel for the petitioners is equally sound when they 
urge that the Legislature should not encroach upon the judicial functions of the 
State. The doctrine of separation of powers, which is so well known to the Ame- 
rican Constitution, is not applicable in the same sense to our Constitution. There 
is no rigid separation here because, to take one instance, in a responsible form of 
Government a section of the Legislature itself is constituted the executive. But 
in a different sense, undoubtedly there is separation of powers under our Consti- 
tution. The State here functions through its three organs ; the legislative organ, 
the executive organ, and the judicial organ; and the Constitution has allocated 
to each organ its separate and independent functions, and it would not be open 
to the Legislature to perform a function which the Constitution has assigned to 
the judicial organ. Therefore, if in appointing a Commission the Legislature 
wishes to arrogate to itself the duties of the judicial organ, the appointment of 
such a Commission is clearly bad. Let us try and understand in what sense the 
Legislature may trespass upon the judicial power. Although it may set up special 
Courts, it cannot convert itself into a Court except in the very few cases dealing 
with privilege and impeachment with which we are not concerned. It may not 
inquire or investigate into individual wrongs or private disputes in order to bring 
the culprit to book and in order to gather materials for the purpose of initiating 
proceedings, civil or criminal, against him, because such inquiry or investigation 
is clearly not in aid of legislation but, what might be called, in aid of judgment. 
If a criminal prosecution is to be launched, the investigation must take place 
under the Criminal Procedure Code and such an investigation would be controlled 
by the judiciary. Therefore, it would not be open to the Legislature to start an 
investigation on its own. That would deprive the citizen not only of the protection 
afforded to him by the provisions of the Criminal Procedure Code, but would 
also constitute the Legislature into an authority parallel with the judiciary in 
‘laying down a procedure over which the Judge or the Magistrate could have no 


control. y 
Let us first of all look at Act LX of 1952 from the point of view of the principles 
which we have just enuncfhted. It is an enabling Act ing it obligatory upon 


the appropriate Government, if a resolution is ed by the House of the People 
or the Legislative Assembly of the State, and leaving it to the discretion of the 
Government if it is of opinion that it is necessary so to do, to appoint a Commission 
of Inquiry by notification for the purpose of making an inquiry into any definite 
matter of public importance and performing such functions and within such time 
as may be specified in the notification. It is important to note that an inquiry 
can only be into a definite matter of public importance, This emphasises the fact 
that all legislation is of public importance and the Legislature requircs a Commission 
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only if it{wantsjtoJinform itself with regard to a matter of ublic importance. 
Section 4 enumerates the powers of the Commission which are of a coercive charac- 
ter and it can summon and enforce the attendance of any person and examine 
him on oath, require the discovery and production of any document, receive 
evidence on adffiavits, requisition any public record or copy thereof from any 
Court or office, and issue commissions for the examination of witnesses or docu- 
ments. Section 5 enables the appropriate Government to confer additional powers 
on the Commission, which powers were conferred by the notification dated January 
9, 1957. Among the powers is the power to file a complaint before a istrate 
for offences under ss. 175, 178, 179, 180 and 228 of the Indian Penal e, and 
for that purpose the Commission is deemed to be a civil Court. Under s. 6, no 
statement made by a person in the course of giving evidence before the Commission 
shall subject him to any civil or criminal proceeding except a prosecution for 
perjury. 

Turning to the notification, it first sets out what has been made to appear to 
the Central Government, and that is that a large number of companies and firms 
were promoted or controlled by certain named individuals and by others connected 
with them, that large amounts were subscribed by the investing public in the shares 
of some of these companies, that there were gross irregularities in the management 
of such companies, that the moneys subscribed by the andrea: public were 
largely not used in the interest of the companies butin the interest and for the bene- 
fit of those in control and management, and that the investing public had suffered 
considerable losses. The notification then sets out the opinion of the Central 
Government that there should be a full inquiry into these matters which are of 
definite public importance both by reason af the grave consequences which appear 
to have ensued to the investing public and also to determine such measures as 
may be deemed necessary in order to prevent a recurrence thereof. Therefore, 
measures are clearly contemplated in order to obviate the possibility of similar 
things happening in the future. Then we come to the 11 heads into which the 
Commission has to inquire. Head (1) is the administration of the affairs of the 
companies which are set out in the schedule and which are nine in number. Then 
h (2) to (6) specify the details into which the investigation has to be held, 
which include the affairs of other companies connected with the companies enu- 
- merated, the nature and extent of the control exercised, the amount of subscription 
obtained from the public, the misapplication of the funds and assets of the com- 
panies, the financial transactions between the companies and the consequences 
of such financial transactions. Then heads (7), (8) and (9) are more individual 
in their nature. esas sore has to be made into the reasons or motives of the 
financial transactions ; whether there was any justification for the same or whether 
they were made bona fide; whether the losses suffered by the investing public 
could have been avoided, and what steps were taken by those in control 
and management to avoid the losses; the nature and extent of the personal 
gains made not only by the persons named in the notification but by ser 
person by reason of his connection with the companies. Head (10) deals wi 
irregularities, frauds or breaches of trust or action in disregard of honest 
commercial practices or contravention of any law in respect of the companies and 
frms whose affairs are investigated by the Commission which may come to 
the knowledge of the Commission the action which in the opinion of 
the Commission should be tåken as and by way of securing redress or punishment 
or to act as a preventive in future cases. Certain nding criminal proceedings 
are taken out of the purview of the Commission. Fiftally, head (11) deals with 
the measures which in the opinion of the Commission are necessary in order to 
ensure in the future the due and proper administration of the funds and assets 
of companies and firms in the interest of the investing public. If the last head 
of inquiry indicates the main reason for the inquiry, then undoubtedly the Legisla- 
ture was seeking to inform itself with the object of deciding what legislation may 
be necessary in order to put down the evil indicated in the notification. It is 
futile then to suggest that many of the heads are concerned with individual wrongs 
and private disputes and not with an inquiry of a general character. Mr. Seervai 
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graphically described the various heads as a crescendo leading up to head (10) 
which according to him was the main purpose of the Legislature, and head (11) 
being nothing more than a mere camouflage or a cloak to give legal respectability 
to the notification. In putting forward this contention Mr. Seervai in effect is 

ing the Government of mala fides, and as we have already pointed out, if 
mala fides is established, then nothing more need be considered. But apart from 
mala fides we must give to each of the heads its due meaning and weight, and there 
is no reason whatever why we must discount the clear and emphatic intention 
manifested by Government that the inquiry was instituted in order to devise 
measures for preventing the recurrence of these misdeeds in future. 

Clause (10) stands on a different footing. Under that head the Commission has 
to investigate into breaches of the law which may come to its knowl and it 
has to recommend the action which in its opinion should be taken as and by way 
of securing redress or punishment or to act as a preventive in future cases. Both 
sides spent considerable time in advancing arguments as to what was the true 
construction to be placed upon this last part of clause (10). The Solicitor General 
was at pains to emphasise that even with regard to these breaches of law the recom- 
mendation was to be with regard to what should be done in future so that the 
culprit would be A coreg pate and the victim would get redress. The Solicitor General 
has pointed out that clause (10) does not state that the action must be with regard 
to the matters enumerated in that clause, nor does it state that action must be 
n oy individuals, and he asks us to read “‘in future cases ” as qualifying 
not only the oes ea “ to act as a preventive,” but also ‘‘ securing redress or 
punishment.” e are afraid that the construction is much too strained, so strained 
that one almost hears the words creaking under it. It is impossible to take the 
view that “in future cases ” ifies ‘‘ securing redress or punishment,” and if it 
does not amie these words, then it is clear that ‘‘ securing redress or punishment” 
refers to the breaches of law enumerated in the earlier part of the clause. There- 
fore it is clear that the Commission is asked to point out to the Union Government 
what civil or criminal action can be taken with regard to these breaches of law. It 
is also significant that the expression used is “in future cases ” and not “in the 
future ” as is used in clause (11), and therefore there is also considerable force 
in the contention that ‘‘ to act as a preventive in future cases ” refers to breaches 
of law already discovered and the recommendation is to be with regard to action 
that should be taken in order to prevent similar breaches of law taking place in 
future in respect of companies into whose affairs the Commission has been investi- 
gating; and the suggestion is—which has again force—that it would be open to 
the Commission to suggest various ings that can be takem under Chap. VI 
of the new Companies Act which is intended for preventive action. In our opinion, 
it is clear that to the extent that the Commission has been asked to recommend 
action for redress or punishment or to suggest action that may be taken under the 
provisions of the new Companies Act, the Commission has been asked to do some- 
yay, ae is beyond the legislative competence of Parliament. The Commission 
has been called upon to do something which is not for the purpose of informing 
the Legislature in order to discharge its legislative function; it has been asked to 
inform the Government in order that Government should launch civil or criminal 
proceedings. Now, such an investigation can a Se instituted by means of the 
judicial proceas and not through the device of a Commission. The result of per- 
mitting the Commission to do this would be to pergnit it to investigate into offences 
in a Manner not warranted by the Criminal Procedure Code. The individuals 
named will be subjected to an inquiry without the protection afforded to them 
under the Criminal Procedure Code, and the investigation will be carried on without 
the judiciary vigilantly enforcing the safeguards in favour of these individuals. 
It is not open to the Government by this notification to put any individual in the 
position of an accused, to constitute a Commission to investigate into any offence 
'that he might have committed, and to place before it materials collected so that 
on the strength of those materials a prosecution could be launched. To the extent 
that the first part of clause (10) can be related to clause (11), it would be competent 
to Government to get information with regard to breaches of law, so that legislation 
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may be passed to prevent such breaches in future, and there is no reason to suggest 
why breaches of law referred to in the first part of clause (10) were to be investigated 
into only for the purpose of instituting civil or criminal proceeding and not also for 
the purpose of legislation. In our opinion, therefore, the last part of clause (10) 
from the words “ and the action ” to “ in future cases” is ultra vires of the Act 
and the Government is not competent to require the Commission to make any 
report with regard to these matters. The interpretation that we have placed 
upon clause (10) receives additional support from the affidavit made by Mr. Patel, 
the Finance Secretary, where in para. 16 he says that the findings of the Commission 
will be a valuable aid to the Government both for legislation and for executive 
action ; and in para. 14 he denies the correctness of the submission that the words 
“ for the purpose of any of the matters ” occurring in entry 94 of List I in the 
Seventh Schedule to the Constitution mean for the purpose of enabling the legis- 
lative power being exercised or not exercised or for the purpose of being able to 
form a judgment about legislation and a commision of inquiry under the said 
Act can be appointed only for the aforesaid purposes. 

That raises the question of severability. The test of severability has been 
thus broadly defined: (1) Whether the islature would have enacted the law 
without the part sought to be severed, and (2) whether the part sought to be severed 
is inextricably connected with the rest af the enactment. Now, looking to the 
whole notification, it is clear in our opinion that according to the Union Government 
the evil sought to be investigated was so grave and the necessity for measures to 
prevent a recurrence of the evil was also so clear, that apart from the question of 
prosecuting the evil-doers or taking civil proceedings against them, the Govern- 
ment would undoubtedly have set up this Commission for the p of inquiring 
into the other heads. Itis also our view that the efficacy of the notification is 
in no way affected by our severing the part suggested by us. There is no inextri- 
cable connection between the part which we are severing and the rest of the 
notification. It has been argued by Mr. Pathak that the principle of severability 
has no application in this case because the appointment of a Commission is left 
to the subjective determination of the Government and it cannot be said that 
Government would have appointed the Commission if the Commission could not 
investigate into one of the heads. Reference is made to the cases decided under 
the Preventive Detention Act where it has been held that where one of the grounds 
of detention was extraneous to the Act or vague and even though the other 
grounds were valid, and the Courts have set aside the order of detention. In our 
opinion, the notification we are considering and the Preventive Detention Act 
are not tm pari materia. The Government could have appointed a Commission 
to investigate with regard to each one of the heads and the Government has come 
to the conclusion that each one of the heads must be investigated into. Therefore, 
it is impossible to say that Government would not have a pointed a Commission 
because the investigation with regard to a particular head, or rather a part of a 


head, is pA iene in law. 
A very Retin aes was made by counsel into what the position is in 
America with regard to this matter in the light of the decided cases of the Supreme 
Court of America. Both in United States and in England constitutional lawyers 
have always assumed that the Congress on the one hand and Parliament on the 
other have inherent power to appoint commissions in aid of legislation, and as we 
shall presently point out, the Supreme Court of America by a series of decisions 
has emphatically asserted the aht of the Congress to investigate into even indivi- 
dual matters provided it is done for the legitimate urpęse of law-making. We 
are ae more fortunate than either the United States or England, because 
whereas the powers of the Legislatures in those two countries are inherent powers, 
under our Constitution, as already pointed out, express powers are conferred both 
upon Parliament and the State islature by entry 94 and entry 45 in Lists 
I and IUD. 

Strong reliance was placed by Mr. Pathak on Kilbourn v. Thompson.! In that 


1 (1881) 108 U. S. 168, 26 Law ed. 377. 


~ 
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case the House of Representatives passed a resolution apes. that the U. 5. was 
a, creditor of Jay Cooke & Co. and to inquire into the nature history of a certain 
real estate l, and one Kilbourn refused to testify before the committee and 
thereupon Kilbourn was imprisoned under the warrant of the Speaker of the House 
of Representatives, and Kilbourn challenged the imprisonment as illegal, and the 
ee Court upheld the contention of Kilbourn. At p. 193 Mr. Justice Miller 
sta : 

“Wo do not, after what has been said, deem it necessary to discuss the proposition that if 
the investigation which that committee was directed to make, was one that was judicial in its 
character and which could only be properly and successfully made by a court of justice, and if it 
related to a matter in which relief or redress could be had only by a judicial proceeding, that the 
power attampted to be exercised was one confided by the Constitution to the judicial and not to 
the legislative department oe tho government We think it equally clear that the power asserted 
is judicial and that it is not legislative.” 


It is important to note that at p. 195 the judgment states that the report of the 
committee would have been fruitless because it could result in no valid legislation 
on the subject to which the inquiry referred. In the Analysis and Interpretation 
of the Constitution of the United States of America published under the authority 
of Government at p. 84 it is stated with regard to this case: 

“In the absence of any showing that legmlation was contemplated as a result of the inquiry 
undertaken in Kilbourn v. Thompson, the Supreme Court concluded that the purpose was an 
improper ane—to pry into matters with which the judiciary alone was empowered to deal.” 
The next sentence points out: \ 

“ Bobsequent cases have grven the legislature the benefit of a presumption that ita object 
is legitimate.” 

The next case is that of McGrain v. Daugherty.1 In that oase the Senate 
Ani a committee to investigate into the administration of the Department 
of Justice and also the failure of the Attorney General to discharge his duty in 
various respects. Mally S. Daugherty, a brother of the Attorney General, refused 
to give evidence before the committee and thereupon he was arrested under a 
warrant issued under the authority of the Senate, and the question that the Supreme 
Court had to consider was whether the committee had the power to make the 
investigation which it had been directed todo. At p. 170 Mr. Justice Van Devanter 
explains Atlbourn’s case: 

“Tho court pointed out that the resolution contained no suggestion of contemplated legisla. 
tion ; that the matter was one in respect to which no valid legilation oould be had; that the 
bankrupts’ estate and the trustee's settlement were still ponding in the bankruptoy qourt ; and 
that the United States and other creditors were free to prees their claims in that proceeding.” 
Then at p. 174: 

“ We aro of opinion that the power of inquiry——with process to enforce it—is an essential 
and appropriate auxiliary to the legmlative fonction.” 

Farther on (p. 175): 

“A legislative body cannot legislate wisely or effectively in the absence of information 
respecting the conditions which the legislation is intended to affect or change ; and where the legis- 
lative body does not rtaelf possess the requimte information—which not infrequently is true— 
recourse must be had to others who do possess it.” 

And the Supreme Court held against Daugherty on the ground that when the 
p i were rightly interpreted, the object of the investigation and of the 
effort to secure the witness’ testimony was to obtain information for legislative 
purpose. It will be notived that in that case, while inquiring into the adminis- 
tration of the Department of Justice under the terms of the resolution, the committee 
would also have to inquire into the individual conduct of the Attorney General. 
The next case is that of Sinclair v. United States.? At p. 295 the judgment 


states : 
“Tt may be conceded that Congress is without authority to compel disclosures for the 


purpose of sidmg the prosecution of pending suits; but the authority of that body, directly 
1 (1927) 273 U. 8. 185, 71 Law. ed. 580. 2 (1929) 270 U. 8. 263, 78 Law. ed. 602. 
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or through {ita committess, to require pertinent disclosures in aid of its own constatutional power, 
is not abridged because the information sought to be elicited may also be of use in such suits.” 

The law has been fairly succinctly summed up in a very recent decision of the 
Supreme Court in Quinn v. United States! (p. 161): 

“ But the power to investigate, broad as it may be, is also subject to recognized limitations. 
{> cannot be used to mquire into private affairs unrelated to a valid legislative purpose. Nor 
does it extend to an area in which Congress ıs forbidden to legislate. Stmilarty, the power to 
investigate must nob be confused with any of the powers of law enforcement; those powers 
are assigned under our Oonstatution to the Executive and the Judiciary. Still further limitations 
on the power to mvestigate are found in the specific individual guarantees of the Bill of Rights; 
such as the Fifth Amandment’s privilege against self-incrimimation whioh is m msue here.” 
Therefore, this decision clearly recognises the right of the Legislature to inquire 
into private affairs if they are related to a valid legislative purpose. The prohibi- 
tion only applies when there is no relationship between the legislative purpose 
and an inquiry into a private affair. With regard to the are. of legislation, under 
our Constitution the area covers all the entries in the three Lists and, as we have 
already pointed out, the Legislature must not try to investigate in order to enforce 
a law. With regard to the Fifth Amendment, we will consider that question 
when we deal with art. 20(3). 

Mr. ag tae a Garo ir en a OR OO Ss AR A al ac 
Narayan Sahi v. The State of Bihar. In that case Sathi Lands (Restoration) 
Act passed by the Bihar Legislature was challenged. By that Act the settlement 
granted to the appellant was declared to be null and void and at p. 1142 Mr. Justice 
Mukherjea, as he then was, stated: 

‘*...The dispute here, ıs a legal dispute pure and simple between two private parties. What 
the Legislature hes done is to single out these two individuals and deny them the right whioh 
every Indian citizen poaseases to have his rights adjudicated upon by a judicial tribunal m acoor- 
dance with the law which applies to his case. The meanest of citizens has a right of acoems to a 
court of law for the redress of his just grievances and it is of this right that the appellants have 
bean deprived by this Act. It is impossible to conosive of a worse form of disorimmation than 
the one which differentiates a particular individual from all his fellow subjects and visits him 
with a disability which is not imposed upon anybody else and against which even the right of 
Complaint is taken away.” i 


In tbe case before us the Legislature has not taken upon itself to determine the 
rights or liabilities of the petitioners, nor has it prevented any judicial tribunal 
from adjudicating upon those rights or liabilities. 

It has been suggested by Mr. Pathak that the Commission has been authorised 
to apply the law to given facts and to determine the rights and liabilities of parties, 
and according to him this is a judicial function which the Legislature cannot 
discharge by the appointment of a Commission for the purposes of investigation. 
Now, it must be borne in mind that the only power that the Commission has is to 
make a report and embody in the report its recommendations, It has no power 
of adjudication in the sense of passing an order which can be enforced proprio vigore. 
A clear distinction must be drawn between a decision which has no force and no 
effect and a decision which becomes enforceable immediately or which can become 
enforceable by some action being taken. Lord Sankey L. C. in the judgment of 
the Privy Council in Shell Co. of Australia v. Federal Commissioner of Tawation® 
draws a distinction between a tribunal and a Court (p. 296): 

“ The authorities are clear to dhow that there are tribunals with many of the trappings of a 
Court which, nevertheless, are not Courta in the strict sense of exercising judicial power. It is 
conceded m the present case that the Commissioner himeelf exerfised no judicial power. Tho, 
exercise of such power in connection with an assegament commenced, it was seid, with the Board 
of Review, which was in truth a Court. 

In that connection it may be useful to enumerate some negative propositions on this subject: 
l. A tribunal is not necessarily a Court in this strict sense because it grves a final decision. 

2.. Nor because it hears witnesses on oath. 3. Nor because two or more contending parties 


1 (1055) 349 U. 8. 155, 99 Law ed. 964. 8 [1981] A. O. 275. 
2 1058) 8. O. R. 1129. 
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appear before it between whom it has to decide. 4 Nor because it gives deusiona which 
affect the rights of subjects. 5. Nor because there is an appeal toa Court. 6. Nor bovause 
it is a body to which a matter is referred by another body.” 
In Prenits v. Ailantic Coast Line Co., it was observed (p. 255) : 

~ A jadicial inquiry mvestigates, declares, and enforces liabilities as they stand on present 
or past facts and under laws supposed already to exist.” 
Therefore, if the Commission we are considering merely investigates and declares 
a liability without having the power to enforce it, its inquiry cannot be looked upon 
as a judicial inquiry in the sense of ita being in exercise of the judicial function 
of the state. As against this Mr. Pathak has relied on the Bharat Bank Lid. 
v. Employees of Bharat Bank Lid... In that case their Lordships of the 
Supreme Court were considering art. 186 of the Constitution, and the question 
was whether the Supreme Court could entertain an application for leave to 
appeal from a decision of a tribunal under the Industrial Disputes Act, and 
the Supreme Court held that it had such jurisdiction. In that case, once 
the tribunal had given its decision, it became an award and that award became 
binding on an order passed by Government; but once the order of Government 
was passed, the award would become enforceable proprio vigore. Therefore, 
it could not be said of an industrial tribunal that it merely advises or reports 
to Government, nor could it be said of the Commission in question that at any 
time or under any condition its decision would become binding proprio vigore. 
Yn our opinion, therefore, this case has no application to the facts that we are 
considering. 
We might shortly dispose of the allegations that the Government has been 
Schunted Wu mals fides in issuing the notification and setting up the Commission. 
These allegations are contained in para. 4{k) of the petition. it is stated by the 
petitioners that the notification has been iasued not for the purpose of carrying 
out the legitimate objects of the Act, but for the collateral p of harassing 
and victimiaing the petitioners and ruining the business and i the petitio- 
ners. It is pointed out that lengthy detailed investigations were made by 
expert auditors appointed by the Government of India in the case of various 
companies belonging to the Dalmia group, and although a long time has elapsed 
since, the only thing which the Government has done is to file a first information 
report in November 1958 in respect of one company, the Dalmia Jain Airways 
Ltd. It is further stated that by this Commission the Government has ordered 
a roving inquiry with a view to harass and ruin the petitioners and their relatives 
and associates. No particulars whatever are given in this paragraph as to why 
Government should single out the petitioners for harassment and victimization. 
or what ulterior motive Government has for singling out the Dalmia group for the 
purpose of investigating into its affairs. In our opinion, there is no substance 
whatever in the contention that Government’s action is mala fide. As already 
pointed out, if the allegation with regard to mala fide fails, then a presumption 
must arise that the inquiry instituted by the Commission is for a legitimate purpose 
and the legitimate purpose is in aid of legislation. It would be for the petitioners 
to displace that presumption and, in our opinion, the OR have failed to do so 
cag with regard to the last part of clause (10) of the notification with which 
we have already dealt. 

That brings us to the nexteserious head of challenge and that is that the notifica- 
tion offends art. 14 of the Constitution. There is no article of the Constitution 
which has come up ofgener before the Courts than art. 14, and, in our opinion, it is 
unn eoa the cases dealing with that article which were cited at 
the Bar. e law has now been clearly established and it may be stated in a very 
few words. Mr. Justice Das, as he then was, very recently in Budhan Choudary v. 
‘The State of Bihar? has summarised the law nthe following words (p. 1049) : 


“It is, therefore, not necessary to enter upon any lengthy discussion as to the meaning, scope 


” 


aud effect of the article in question. It is now well-established that while article 14 forbids 


1 en 211 U. 8. 310, 53 Law ed. 150, 8 [1955] 18. C. R. 1045. 
2 [1950] 8. 0. R. 459, 
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class legislation, it does not forbid reasonable classification for the purposes of legislation. In 
order, however, to pass the test of permissible clasuflcation two conditions must be fulfilled, 
namely, (i) that the classification must be founded on an intelligible differentia which distingui- 
shes persons or things that are grouped together from others left out of the group and (ii) that 
that differentia must have a rational relation to the object sought to be achieved by tho statute 
in question. Tho classification may be founded on different bases; namely, geographical, or 
according to objects or oocupations or the like. What is necessary is that there must be a nexus 
between the basis of classifloation and the object of the Act under consideration. It is also’ well- 
established by the decisions of this Court that article 14 condemns discrimination not only by a 
substantive law but also by a law of procedure.” 


It is also well established that the ts eater is not bound to extend a legislation 
to: all cases which it might possibly reach. It may take into consideration 
practical exigencies, it may recognise degrees of harm, and confine the legislation 
where the need is greatest, and that a law which hits evil where it is most felt will 
not be overthrown because there are other instances to which it might have been 
applied ; that the Legislature may proceed cautiously step by step; and finally 

t the inequality produced in order to encounter the challenge of the Constitution 
must be actually and palpably unreasonable and arbitrary. 

What is said is that there are other companies which are equally situated against 
which allegations have been made of similar malpractices, but only the companies 
in which, what might be conveniently called, the Dalmia group is interested, have 
been singled out for the purpose of inquiry. It is pointed out that the inquiry 
is of an inquisitorial character, that it is coercive in its nature and that the com- 
panies and individuals mentioned in the notification will be subjected to answering 
questions, giving inspection, etc. on pain of being Pora if they fail to carry | 
out the requisition of the Commission. It is said that there is no intelligible 
differentia which distinguishes the companies in which the Dalmia group is interes- 
ted from other companies, and even if there is any differentia, the differentia has 
no ‘nexus whatsoever with the object which the notification seeks to aghieve. 

A Committee was appointed in 1950 known as the Bhabha Committee to investi- 
gate into the abuses of the working of companies. Prior to that in March 1946 
Tricumdas Dwarkadas, a solicitor practising in Bombay and also a member of the 
Bhabha Committee, was appointed as an Officer on Special Duty to indicate the 
lines on which the Co ies Act should be revised. Mr. Dwarkadas submitted 
. some recommendations but they werc not complete and so Government appointed 
Mr. Thiruvenkatachari to make a further inquiry and he also submitted a report. 
On the basis of this report a memorandum on the amendment of the Indian m- 
panies Act was drafted and this was circulated to various organizations and indivi- 
duals for their opinion. The Bombay Shareholders Association submitted a 
memorandum to the Bhabha Committee and it annexed to that memorandum 
the memorandum submitted by the Association to Government in answer to the 
memorandum on the amendment of the Indian Companies Act which had been 
circulated by Government as already pointed out, and this memorandum of the 
Bombay Shareholders Association has been cia ed relied upon by the petitioners 
for the purpose of pointing out that the evils alleged against the Dalmia group 
were not peculiar to that group, but that other groups controlling other companies 
were also charged with similar evils by the Bombay Shareholders Association. 
Tt is further pointed out that the Bhabha Committee having investigated these 
evils made their proposals for alterations and amendments in the Companies Act, 
that the Legislature acted upon report of the Bhabha Committee and amended 
the Companies Act, and our attention has been drawn to yarious new provisions 
in the Act which according to counsel for the petitioners effectively deal with all 
the evils, and therefore it is urged that there was no need for any further remedial 
legislation, and the object of setting uy the Commission was not to further amend 
the Companies Act but merely to single out the Dalmia group for the purpose of 
submitting it to the coercive procedure of the Commission. our opinion, it is 
not necessary to go into the details of charges levelled oo Bombay S olders 
Association against other groups. We will assume that the Dalmia group was 
not the only group in India which possessed the ingenuity and the financial acumen 
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to indulge in the various malpractices which resulted in considerable loss to the 
investing public and large profits tothe group. But, if the Legislature is satisfied 
that the evil is best manifested in the actions of the Dalmia group and that the evil 
was at its worst where the Dalmias were concerned, it is perfectly competent to the 
Legislature to limit the fleld of inquiry and to constitute the Dalmia group into a 
class for the specific purpose of investigating into its financial transactions in order 
to inform itself as to how these transactions were effected, how the investing 
public was fooled or deceived, and how unlawful profits were made. It must be 
also remembered that the allegations made by the Bombay Shareholders Associa- 
tion, however responsible that body orgs were mere allegations which were 
not proved, and we have the affidavit of Mr. Patel who says that : 

“Inspectors were appointed under the Indian Companies Act 1918 to examme the affairs 
of three Important companies controlled by these persons. ‘The Inspectors so appoimted to 
examine the affairs of Dalmia Jain Airways Ltd., submitted their report on the 27th November 
1952. The Inspectors appointed to examine the affairs of Dalmıa Cement & Papor Marketing 
Co. Ltd., submitted their report on the 28rd May 10953, and the Inspectors appointed to cxamine 
the affairs of the Lahore Electriaty Supply Co. Ltd. (subsequently called the South Asia Indus- 
tres Ltd.) eubmitted their roport on the 10th July 1956.” 

Therefore, in the case of three companies in which the Dalmia group was interested, 
Government had much more material than with regard to other companies. It is 
said that it is not open to Government by its own action to constitute a class, and 
the rather startling suggestion is made that it was the duty of Government to 
appoint Inspectors and investigate into the affairs of all the companies before it 
could take action and appoint a Commission to investigate into the actions of only 
one group. In our opinion, it is not for the Court to tell Government how it should 
disec its executive function. If Government has information with 
to the Dalmia group which necessitated the appointment of Inspectors and in- 
uiry into the affairs of that group, then Government was perfectly justified in 
deins that, and if in the result Government was satisfied that there was a prima 
facie case against the Dalmia group, then Government would be justified in differen- 
tiating the Dalmia group from other groups. Mr. Patel in his affidavit has also 
pointed out that the whole management, from the commencement, of the group 
of companies by the said persons was so organised as to utilise the companies— 
legal entities—for their own personal benefit and aggrandisement to the detriment 
of the investing public and the shareholders, a phenomenon which was rendered 
possible by the abuse of the provisions of the law, especially Company Law which 
were shown as having been complied with and by the use of methods practised and 
devices and by a combination thereof which were peculiar to the said group of 
companies and the said persons, and this group had organised a scheme of utilising 
the institution of corporate existence for the purpose of personal gain and aggran- 
disement. He also points out that apart from mismanagement and misapplication 
of the large funds of the said companies it had been found that there was an 
organised method of ee control of other companies with the help of funds 
of companies in which the public were interested a after obtaining control even 
at fabulous prices to utilise the accumulated reserves and funds of the acquired 
companies for their own personal benefit and aggrandisement to the deteriment 
of the shareholders and to the detriment of the investing public. He further 
says that it has been found that the concept of corporate existence which 
is intended to facilitate Mmvestment in the, private sector to achieve 
balanced economic development of the country has been abused by those who 
promoted the said companies and who were in control of the said companies 
which were managed and worked solely with the object of serving the purposes 
of the controlling individuals ignoring entirely the interest of the shareholders 
and the public. Therefore Mr. Patel points out that under the circumstances 
the Central Government after serious and repeated deliberations at the highest 
level came to the conclusion that the five matters set out in the preamble to the 
notification were definite matters of public importance as they affected the ad- 
ministration of company law and other relevant laws and the interest of the inves- 
ting public in the private sector and therefore of the.country and that hence a 
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full inquiry was necessary into the said definite matters which are of definite 
public mportance both by reason of the grave consequences which appear to have 
ensued to the investing public and the need to revise or amend the law so as to 
render such practices and methods impossible and to protect the investing public 
and facilitate investment in the private sector. He further points out that it 
was the considered opinion of the Government that unless the said matters were 
fully inquired into and it was ascertained as to how those matters were put through 
and by what methods and unless it was ascertained as to how those persons os 
were In control of the companies and responsible for those transactions acted 
with reference to the said transactions, it would not be possible to remedy such 
evils either by legislation or otherwise. He again reiterates in para. 9 of the affida- 
vit that Government was justifled, having regard to the extraordinary and peculiar 
character of the transactions and operations of the said companies through the 
said persons who were in control of ie said companies, inappointing the Commis- 
sion to inquire into the affairs of the said companies and the actions of the said 
individuals, and in so doing Government was justified in treating the said companies 
and the said individuals as constituting a “lpg by themselves. He further says 
that Government is not aware of other individuals or companies equally and 
similarly situated as the companies and the individuals mentioned in the 
notification. l 

It is urged by the petitioners that there is nothing peculiar about these allega- 
tions made by Mr. Patel and a careful of the report of the Company Law 
Committee and the memorandum mitted by the Shareholders Association 
can make it amply clear that identical allegations were made against other groups. 
We find it difficult to understand or appreciate this argument. Why is Govern- 
ment prevented under art. 14 from saymg: Vast malpractices are resorted to by 
people in control of companies. We have special information with regard to 
certain groups. This information shows how it was possible to defraud the public 
and an a unlawful gains. A close and careful scrutiny into the methods and 
devices of this group will give us sufficient material for deciding what legislative 
actions should be taken to prevent a recurrence of such acts, and therefore instead 
of asking the Commission to launch upon a long and laborious inquiry into the 
administration of every company in India, we will limit the inquiry to a class 
about which, as already pointed out, we have ial information and which, in 
our opinion, has succeeded in defrauding the public by a combination of devices 
and methods which are both ae and peculiar. As already stated 
earlier, it is open to the Legislature to recognise degrees of harm and Government’s 
view is that most harm has been caused by the Dalmia group, and merely because 
there may be other instances with to which the Commission may also have 
been appointed, that fact is not s cient to overthrow the notification because 
the dot fisation hits the evil where according to Government it is most felt. Stro 
reliance is placed by Mr. Pathak on the observation of Mr. Justice Patanjali 
Sastri in his dissenting judgment in Ohiranjitlal Chowdhurt v. The Union of India! 
which observation he repeated in the case already referred to: Ram Prasad 
Narayan Sahi v. The State of Bihar? (p. 1183) : 

“ Legislation based upon mismanagement or other misconduct as the differentia and made 
applicable to a specified individual or corporate body is not far removed from the notorious 
parliamentary procedure formerly employed in Britain of punishing individual delinquents by 
passing bills of attainder, and'should not, I think, receive jidicial encouragement.” 

Now, this observation was made with reference to the Sathi Lands (Restoration 

Act of 1950 passed by the Bihar Legislature which, as h pointed out, d 

that the settlement ted to the appellants shall be null and void, and, with 
respect, this observation must be read in that context. The observation does not 
imply that if mismanagement or misconduct af an individual or individuals has 
to be investigated into not for the p of punishing a delinquent or p a 
bill of attainder but for the purpose of enabling the Legislature to legislate, and if 
the mismanagement or misconduct of an individual constitutes a peculiar circum- 


1 [1950 8. 0. R. 869. 2 [1953] 8. 0. R. 1129. 
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stance distingul fe oer from others, that mis ment or misconduct can 
never be an intelligible differentia ; and Mr. Justice Das, as he then was, in-his 
judgment in Ohiranjitlal Ohowdhuri v. The Union of India says (p. 988) : 

“ I do not find it necessary to say that mixmanagement and neglect in conducting the affairs 
of companies can never be a criterion or besis of classification for legislative purposes.” 

Again, in that case Mr. Justice Faz] Ali at p. 882 points out : 

“It is evident that the facts which were placed before the Legislature with regard to ths 

Sholapur mill were of an extraordinray character, and fully justified the campeny bemg treated 
as a class by itself.” 
This observation fully applies to the facts of the case before us. With regard 
to the facts of the Dalmia group placed before Government, Government was 
satisfied that those facts were of an extraordinary character and that justified 
Government in treating the Dalmia group as a class by itself. 

In our opinion, therefore, constituting of the Dalmia group as a class is justified 
both on the ground that there are intelligible differentia which differentiates 
this group from other groups and that there is nothing before us to justify us 
in holding that there are mye ups equally placed or situated against which 
this notification could have been di and also on the ground that the differen- 
tia had a rational relation to the object sought to be achieved by the notification. 
The object sought is remedial legislation and the investigation into the actions 
of the group will help the Legislature to place on the statute book the necessary 
remedial legislation. i 

We had an interesting discussion as to the burden of proof in this case. There 
is a general presumption in favour of the constitutionality of an Act. Is there 
any difference in the position when the challenge to legislation is based under 
art. 14? Mr. Justice Das, as he then was, in V. M. Syed Mohammad and Company 
v. The Siate of Andhra! at p. 1120 stated that there was a strong presumption 
in favour of the validity of legislative classification and it was for those who 
challenge it as unconstitutional to allege and prove beyond all doubt that the 
legislation arbitrarily discriminates between different persons similarly circumstanc- 

. So what is required is not merely an allegation on the part of the petitioner, 
but proof beyond all doubt. It has also been said by the Supreme Court of America 
in Middleton v. Texas Power & L.Co.2 (p. 157) : i 

“Tt must be presumed that a Legislature understands and correctly appreciates the noeds 
of its own people, that its laws are directed to problems made manifest by experience, and that its 
discriminations are based upon adequate grounds.” 

In another American case, Radice v. New York, it was observed (p. 294) : 

“ Where the constitutional validity of a statute depends upon the existence of facts, courts 
must be cautious about reaching a conclusion respecting them contrary to that reached by the 
legislature ; and if the question of what the facts establish be a fairly debatable one, It is not 
permissible for the judge to set up his opinion in respect of it against tbe opinion of the lawmaker.” 
But strong reliance is placed on an observation of Mr. Justice Mukherjea in 
Ram Prasad Narayan Sahi v. The State of Bihar*t (p. 1148) : 

“| ..But when on the face of a statute there is no classifloation at all, and no attempt has 
been made to select any individual or group with reference to any differentaating attribute peculiar , 
to that individual or group and not posseased by others, this presumption is of little or no assis- 
tance to the State.” : 

And the learned Judge cites the observation of Mr. Justice Brewer in Gulf, 
C. & SFR. Colorado Cov. Eis," that 

“to oarry that presumption to the extent of holding that there must be some undisclosed 
and unknown reason for subjecting certain individuals or corporatians to hostile and discrimina- 
tory legislation is to make the protecting clauses of the 14th Amendment a mere rope of sand.” 
(p. 185). 

Now, it must be borne in mind that the observations of Mr. Justice Mukherjea 
1 919) 8. 0. R. 1117. 4 ean 8. O. R. 1129. 


2 .(1910) 249 U. 8. 152, 63 Law ed. 527. 5 (1807) 165 U. 8. 150, 41 Law ed. 666. 
$ (1924) 264 U. B. 292, 68 Law od. 690. 


784 THE DOMBAY LAW REPORTER. [VOL. LIX, 


were made in a rather extreme case in which the Legislature had interfered in 
a private dispute between the appellants and the State and had passed a decla- 
ratory law declaring the settlement granted to the appellants null and void. It 
does not seem to us necessary, with respect, that in every case the basis of the 
classification must appear on the face of the statute. Undoubtedly, it would 
be for the State in the first instance to satisfy the Court that there is a basis for 
classification, but that fact can be established by the materials placed before the 
Court by the State. Once the State makes out a prima facie case that there is a 
basis for classification, then the burden would be upon the person challenging the 
constitutionality of the legislation to prove eee doubt that the classification 
is arbitrary and unreasonable. Even if it were necessary that the basis of the 
classification should appear on the face of the legislation, in our opinion, in this 
case the notification does disclose such a basis. The notification sets out five 
facts which have been made to appear to the Central Government and on the 
basis of these facts the Dalmia group has been constituted a class. It is, therefore, 
for the petitioners to establish that there are other groups equally situated about 
which the same facts can be predicated. All that we have at the highest before 
us is the allegations made ie the Bombay Shareholders Association, but no 
attempt has been made to cstablish that these allegations are correct. 

Another interesting point was raised by Mr. Seervai that the presumption in 
favour of a Legislature that it understands and correctly appreciates the needs 
of its own people and that its laws are directed to problems made manifest by 

erience ae that the discriminations are based upon adequate unds, can 
only be raised in favour of the Legislature and not the executive, sad Me. Seerval 
says that in the present case we are not dealing with legislation but we are dealing 
with a notification issued by Government. It is contended that Act LX of 
1952 was an enabling Act enabling the Government to issue a notification, and 
when Government issues a notification there is no presumption that the classi- 
fication made by it must necessarily be a reasonable classification. The answer to 
Mr. Seervai’s contention is twofold. In the first instance, the notification we 
are considering is not an administrative order; it is legislation, even though 
the legislation may be characterised as subordinate legislation, and the legislation 
is the result of a mandate given by the Legislature to Government, and we see 
no reason why the same presumption cannot arise in favour of this legislation. 
In the second place, we see no reason why the presumption that arises in favour 
of the Legislature should not arise in favour of Government. If the Legislature 
correctly appreciates the needs of its own people, is one to suggest that a Govern- 
ment responsible to the Legislature does not do so? In Pacific States Bow & 
Basket Co. v. White! it was held that the presumption of the existence of a 
state of facts sufficient to justify the exertion of the police power attaches to 
orders of an administrative body as well as to statutes and municipal ordinances. 
We are also of the opinion that even assuming the burden was upon the State, 
by the materials it has placed before us in the afidavit of Mr.. Patel it bas discharged 
the burden, . 

The next question is the challenge made to the constitutionality of the notifica- 
tion under art. 20(3). Itis said that inasmuch as the petitioners will be compelled 
to answer questions put to them by the Commission and also to disclose documents 
with regard to which a requisition is made by the Commission, they will be 
compelled to be witnesses aghinst themselves and thereby be deprived of the 
protection afforded to them by art. 20(3). Interesting questions arise on this 
aspect of the matter. The question will have to be considered whether the peti- 
tioners are accused of any offence and also whether art. 20(3) has any application 
in view of s. 6 of the Act by which no statement made by a person in the course 
of giving evidence before the Commission shall subject him to or be used against 
him in any civil or criminal proceeding. But, in our opinion the decision of this 

uestion’ is premature. It would be for the petitioners at the proper time to 
claim the protection of art. 20(3), and if according to them the protection is 
improperly denied, they could come to Court for the assertion of their right. It 


1 (1985) 296 U. 8. 176, 80 Law ed. 138, 
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has been held in American cases that the right to investigate which a Legislature 
possesses is subject to the constitutional protection given to witnesses, and we 
are sure that the Commission in exercising its power will not overlook the provi- 
sions of art. 20/3). = 

-There is one minor matter which remains to. be dealt with. It is that 
inasmuch as the original notification did not fix a time limit as ired by s. 8 
of the Act, the notification was a nullity and the su ent fixing of the time 
could not validate the notification. Now, when we look at s. 8, the condition 

recedent to the appointment of the Commission is that the Government should 
orm an opinion that it is necessary so to do, and the section lays down for what 
purpose the Commission has to appointed and is making an inquiry into 
any definite matter of public importance, and then it goes on to say that it shall 
perform such functions and within such time as may be specified in the notifica- 
tion. In the first place, we do not find any language of obligation with regard 
to the fixing of time. [If a time has to be fixed it must be mentioned in the noti- 
fication, but if no time is fixed then s. 7 provides“that Government may, if it is 
of opinion that the continued existence of a Commission is unnecessary, by notifica- 
tion in the Official Gazette, declare that the Commission shall cease to exist from 
such date as may be specified in this behalf in such notification. But even assum- 
ing that it is obligatory n the Government to specify the time within which 
the Commission must orm its functions, this is a matter of procedure and 
not of substance. Failure to specify the time is a mere irregularity which can 
be cured at any time. It is difficult to accept the view that this irregularity 
vitiates the whole notification and renders it a nullity. 

The chall , therefore, made to the notification must fail except to the extent 
indicated in the judgment. The notification is legal and valid except the last 
part of clause (10) into which the Commission- has to inquire beginning with 
the words “and the action” and ending with the words ‘in future cases.” 

There will be an order on the Commission not to proceed with the inquiry to 
the extent that it relates to the last part of clause (10). 

The petitioner to pay three-fourths of the taxed costs on a long cause scale, 
two counsel certified. 

Leave to appeal to the Supreme Court under art. 188 (1) and art. 188(Z) (c) 
on the petitioners undertaking to file a proper petition within a fortnight. If 
E filed, costs of the petition to be costs in the appeal before the Supreme 

urt. 


Attorneys for the appellants: Maæaubhai Jamistram & Madan. 
Attorneys for the respondents: N. B. Vakil. i 
Order accordingly. 


"Decided, June 19, 1957. O. O. J. Appeal 
No. 14 of 1956: Miscellaneous Application 
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Before the Hon'bls Mr. M. O. Ohagla, Ohie] Justice, and Mr. Justice S. T. Desai. 


C. R. H. READYMONEY LTD., BOMBAY v. THE STATE OF BOMBAY.* 
Bombay Prohibition Act (Bom. XXV of 1949), Seoa. 244, 6At, 59A, 189 (d), 18 (0) & (d), 18 (b) 
of 


—Bombay Spirttious Medicinal Preparations (Sales) Rules, 1954, rr. 2, 

India, arts. 18, 19—Legislature imposing restrictions upon fundamental right of citiceen— 
Whether such restrictions reasonable or not, how to be judged—Restriotions whether to be fudged 
by some absohsis stondard—Distineion bsiecen low ultra vires of Legialaiure and law 
coniravening fundamental righis—Whether expression “fù for use as tntomtoating liquor’ in 
8. 344 means intended to be used as tmiozicating liquor or preparation which would causes 
sntosication and drunkenness or liquor capable of couswmyg iniomioahion. 

When a Legislature imposes restrictions upon the fundamental rights of a citizen the 
Court must not fudge these restrictions by any absolute standerd. Whether the restric- 
tians are reasonable or not must largely depend upon what is the object the Legislature 
is soaking to achieve by legislation and what is the mischief ib is aiming at. If the res- 
trictions are necessary and essential in order to achieve the object and to remove the mischief, 
then ordinarily the Court must uphold those restrictions. To the extent that the res- 
triotions go beyond the necessity for achieving the object or removing the mischief, the 
restrictions would be unreasonable. Only those restrictions are permissible which are in 
the interests of general public. If the law which is passed and the policy which ts sought 
to be enforced is in the interests of the general public, then any restriction which makes 
it possible to enforce the law must equally be in the interesis of the policy. It would be 
erroneous to consider every restriction from the point of view of some vague and indefinite 
standard which might be set up as to personal liberty and individual righte. Personal 
freedom and the right of the individual must be circumscribed by what the Legislature 
considers to be in the interests of the general public. 

A distinction between a law which is bad an the ground that it is ulira vires of the Logis- 
lature and a law which is invald as contravening fundamental rights is vital and fondamental. 
In the first case the law is a nullty, is bad from its inception, and nothing can be done to 
cure that law. In the case of a violation or infraction of fundamental rights, before it is 
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decided that there has been such violation or infraction, an investigation has to be held, 

-because whether a restriction is reasonable or not has been made justiciable and the Court 

has to decide after consideration of various circumstances whether the restriction imposed 

‘by the Legislature is justifled or not. There is another respect in which the distinction 

is vital In the case of a law which is passed by a Legislature which is incompetent, the 

law is totally void from its inception, In the other case, where the law is passed by a 

competent Legislature but which may contravene, fundamental rights, the law may still 

be good in case of those fandamental rights which are only guaranteed to citizens as regards 

“non-citizens. In the first case, the law is obliterated from the statute book on the Court 

giving a declaration that it is wira vires. In the latter case, it is bad only quas the person 

who oamplains of violation of his fundamental rights. The other distinction is that a peti- 
tioner who comes to Court complaining of violation of his fundamental rights must establish 
his case as ab the date of the petition. Hoe must satisfy the Court that at the date of the 
petition the law is such as contrevenes his fundamental rights. Bub in the cass of an 
moompetent legislation no rights whatever oan flow from that legislation. 
Bhikaji Narain Dhakras v. The State of Madhya Pradesh, followed. 
Behram Khurshed Pestkala v. The State of Bombay? and Untied Motors (India), Lid. 

v. State of Bombay, referred to. 

The expression ‘for use as intoxicating liquor™in s. 24A of the Bombay Prohibition 

Act, 1949, means a liquor which is capable of causing mtoxication or a liquor which has 

C. R. H. Reapymonry Lro. (petitioner No. 1), which was a private limited 
company carrying on the business of importers and dealers in medical ee oe 
containing alcohol, in January 1952, was appointed sole t for India for Hall’s 
Wine which was manufactured by Stephen Smith & Co., Ltd. of United Kingdom. 
J. C. R. Readymoney (petitioner No. 2), who was the Managing Director of peti- 
tioner No. 1, bought, possessed and consumed Hall’s Wine for the purpose of his 
health. new sisal filed the present petition under art. 226 of the Constitution 
of India for the issue of a direction, writ or order ining the State of Bombay 
from enforcing the provisions of the Bombay Prohibition 1949, as amended 
by the Bombay Prohibition (Amendment) Act, 1952, the Bombay Spirituous 

edicineal Preparations (Sales) Rules, 1954, and Resolution No. S.M.P. 1085 of 
the Government (Revenue Department) dated January 22, 1958, in respect of 
Hall’s Wine. The Resolution was in the following terms :— 

Resolution :—Whereas the Board of Experts was consulted under s. 6A of the Bambay 
Prohibition Act, 1949 (Bom. XXY of 1949) in respect of the articles set out in Schedule A and 
B hereto attached, and has advised that the said articles in Schedule A are medicinal preparations 
containing alcohol which are fit for use as intomoating Liquor, and those set out in Schedule B 
are medicinal preparations containing aloohol which are unfit for such purpose ; 

Now, therefore, in pursuance of sub-s. (6) of s. GA of the Bombay Prohibition Act, 1949 
(Bom. XXV of 1949), the Government of Bombey hereby determines that the medicinal pre- 
parations containing alcohol in Schedule A are fit for use as intoxicating liquor and in Schedule 
B are unfit for use as intoxicating liquor. 

2. Government has also been advised by the board :— 

(a) that the spirituous preparations specified in Schedule O hereto attached are neither 
medicinal nor toilet nor antiseptic preparations or solutions nor are they flavouring extracta 
or essences or syrups ; 

(b) that quantities specified ff column 2 of Schedule D against spirituous preperations 
specified against them in column 1 of that Schedule are ecficient to produce intoxication. 

Medical practitioners should be requested, as far as possible, not to prescribe under the 
Bombay Spiritaous Medicinal Preparations (Sales) Rules, 1964, any of the preparations referred 
to in clause (b) above for use or consumption at any ane time in quantities exceeding the limit 
specified in Schedule D so as to ensure that the preparations are used for genuine medical purposes 


3. The Offlcers to whom this Government Resolution is addressed should give wide 
publicity to the above Orders. The Director of Publicity should issue a press-note immediately 


1 [1955] 2 8. O. R. 580. 576. 
2 tioss 18.0. R. 618, 8.0.57 Bom: L.R. .8 (1982) 55 Bom. L. R. M6, 266, 
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and give publicity through all the leading newspapers in English and the regionai languages, 

The petitioners contended that there was no legislative competence in the Bom- 
‘bay Legislature to legislate in respect of medicinal pre ions containing alcohol, 
that the Resolution of Government declaring ’s Wine to be a preparation fit 
for use as intoxicating liquor was invalid inasmuch as the reference to the Board 
of Experts exceeded the statutory powers of the Board, that there was no power 
under the Act to prohibit the sale, co tion or use of preparations fit for use 
as intoxicating liquor and, therefore, the Bombay Spirituous Medicinal Prepara- 
tions (Sales) Rules were ultra vires, that the restrictions imposed on medicinal 
preparations containing alcohol, and icularly Hall’s Wine, infringed the funda- 
mental rights of the petitioners in that they constitute unreasonable restrictions 
on the rights guaranteed to them under art. 19{7 and (g) of the Constitution and 
that the declaration of Government that Hall’s Wine is fit for use as intoxicating 
a not warranted and that in fact Hall’s Wine was unfit for such use. 

petition was heard by Tendolkar J. who dismissed it, delivering the following 

judgment on December 14/15, 1955 :— 


TENDOLEAR J. This is a petition for the issue of a direction, writ or order 
restraining the State of Bombay from enforcing the provisions of the Bombay 
Prohibition Act and the Rules and Resolutions thereunder in respect of a 
preperation known as Hall’s Wine. Petitioners No. 1 are the sole agents of Hall’s 
Wine in India and petitioner No. 2 is the Managing Director of petitioners No. 1 
who are a private limited company, and petitioner No. 2 states in his petition 
that he buys, possesses and consumes for the purposes of his health Hall’s Wine. 
In order to appreciate the questions that arise for determination on this petition, 
it would be convenient at the outset to set out shortly the provisions of the prohi- 
bition law of the State, the challenge partially successful to that law m the Courts, 
subsequent amendments in the law designed to give effect to the decisions of 
the Courts and the Rules made and the lutions passed in pursuance of the 
law. Now, the Bombay Prohibition Act is a pre-Constitution Act and was passed 
on June 16, 1949. Total prohibition was introduced in the State of Bombay on 
April 6, 1950. The Prohibition Act was challenged before a Full Bench of this 
Court in the case of Fram Nussermanji Balsara v. State of Bombay.1 Now, shortly 
stated, the relevant provisions of the Act for the Aaea the present petition 
which were considered by the Full Bench were the definition of “* liquor” and the 
rohibitions contained in Chapter DI of the Prohibition Act. Section 2, sub-s. 
24) of the Act defines “‘ liquor” as inter alia including “all liquids consisting 
of or containing alcohol ” and ss. 12 to 17 of the Act enact certain prohibitions 
ing the manufacture, import, export, transport, sale, purchase, consumption, 
use etc. of any liquor. Section 11 of the Act, however, enacts that notwithstanding 
these provisions it shall be lawful to do the acts prohibited 
“in the manner and to the extent provided by the provisions of this Act or any rules, 
regulations or orders made or in accordance with the terms and conditions of a Hoance, permit, 
pass or authorization granted thereunder.” 
Then there were a number of notifications issued under powers conferred on the 
State Government by the Prohibition Act, the object of the notifications being, 
generally speaking, to make non-beverages containing alcohol available for sale, 
use and consumption under certain restrictions prescribed in the notifications. 
This scheme of the Act was challenged before the Full Bench and the challenge 
was that the Bomba ek ee did not have the competence to enact any law 
relating to medena. and toilet preparations containing, alcohol and, therefore, 
in go far as the Prohibition Act included such preparations within the definition 
of liquor, and the prohibitory ss. 12 to 17, the Act was ulira vires of the local 
islature. It was further urged that even if the Act was read together with the 
notifications, the result was that the law imposed unreasonable restrictions on the 
right to sell, poasess, use and consume such preparations and, therefore, the provi- 
sions were bad as being contrary to the fundamental rights teed by arts. 
191)(f) and (g) of the Constitution. The Full Bench, to which I was a party, 


1 (1950) 58 Bom. L: R. 799. 
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held that under Item 31 in List II, Seventh Schedule of the Government of India 
Act, the Provincial Legislature had competence to legislate regarding any aspect 
of intoxicating liquor, but medicinal and toilet preparations containing alcohol 
were excluded from the scope of Item No. 81. The Full Bench, therefore, held 
that the definition of ‘‘ liquor ” was void to the extent to which it sought to include 
within its scope medicinal or toilet preparations containing alcohol. The Full 
Bench, however, made it plain that it was competent to he Tea alate to prevent 
what the Full Bench described as the noxious use of such preparations, i.e., their 
use as a substitute for an intoxicating drink. The Full B also held that the 
provisions of the Act read along with the notifications constituted unreasonable 
restrictions on a citizen’s right to sell, possess, use and consume such preparations 
and, therefore, void as offending against arts. 19(/)(f) and (g) of the éonstitution. 
The case went in appeal to the Supreme Court, and the jadgment of the Supreme 
Court is to be f in State of i deed S ae Their Lordships of 
the Supreme Court took the view that the Full Bench had erred in holding that 
the definition of “ liquor ” was ultra vires the local Legislature ; but their Lord- 
ships of the Supreme Court were in substantial agreement with the view of the Full 
Bench that the restrictions imposed by the Act and the notifications on the sale, 
possession, use and consumption of medicinal and toilet preparations Cee 
alcohol were unreasonable and, therefore, declared that ss. 12(c) and (d) whi 
revent the import, export, transport and possession of liquor and the selling or 
uying of liquor and s. 18(b) which prohibits peerage or use of liquor were 
void in so as they related to medicinal and toilet preparations containi 
alcohol. The Supreme Court also upheld the view of the Full Bench that it was 
competent to the local Legislature to prevent the use for noxious purposes of 
such pre tions. Thereafter the Bombay Prohibition Act was amended b 


Act of 1952, and the scheme of the amendments may shortly be consi 
Section 6A provides for the ILAE of a Board of E to advise the 
State Government as to whe certain 


re tions containing alcohol which 
are not alcoholic beverages are “ flt or t for use as intoxicating liquor.” The 
section further provides that upon obtaining such advice, the State Government 
shall determine whether any such preparations are fit ór unfit for use as intoxica- 
ting liquor and such determination shall raise a rebuttable presumption that they 
are so fit or unfit. Then s. 24A enacts that Chapter III of the hibition Act 
-which deals with prohibitions shall not apply to preparations unfit for use as 
intoxicating liquor, subject to the provisions of ss. BLA and 59A. Section 81A 
pore. that the State Government may make provision to grant licences 
or the purchase, possession and use of liquor ired for manufacturing prepara- 

tions falling within s. 24A. Then s. 89A, sub-s. (1), provides that in the manufac- 
ture of articles mentioned in s. 244 no more alcohol shall be used than is necessary 
for extraction or solution of the elements contained therein and for the preservation 
of the article. Sub-section (2) enacts as follows: 

“No person shall- 

(a) knowingly sell any article mentioned in section 34A for being used as an intoxicating 
drink, or 

(b) sell any such article under circumstances from which he might reasonably deduce the 
intention of the purchaser to use them for such purpose.”’ 
Then s. 67A prescribes a penalty for the contravention of the provisions of s. 59A. 
The result of these provisions is that in respect ofepre tions which are unfit for 
use as intoxicating liquor, their manufacture is controlled in the manner provided 
in s. 59A (T) and their sle in the manner provided by s. 59A (2). Further, it may 
be noted that some of such preparations may also be dealt with under the provi- 
sions of the Bombay Drugs (Control) Act, 1952. The effect of these provisions is 
that if the State Government is satisfled that a drug is used in a manner injurious 
to health, it may notify such a drug and in respect of the notified drugs it may 
prescribe the maximum quantity which may be possessed at any time by a dealer 
or producer as also the maximum quantity which may be sold to any person at 
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any time. But these provisions can only apply to preparations which fall within 
the definition of “ drug ” given in that Act. 

With regard to the preparations which are “ fit for use as intoxicating liquor ” 
within the meaning of s. 6A, the Bombay Spirituous Medicinal Preparations es) 
Rules, 1954, were made in exercise of the powers conferred by s. 148 of the Prohi- 
bition Act. Rule 8(7) defines “ spirituous medicinal preparation”? as meaning’ 
“any medicinal preparation in liquid form containing alcohol which is fit for use 
as intoxicating liquor.” Rules 4 to6 provide for licences for sale of such spirituous 
medicinal preparations. Rule 7 provides that the licensee shall not sell any such 
preparation except upon production of a medical prescription, so that the combined 
effect of these Rules read with s. 6A is that in respect of preparations “‘ fit for use as 
intoxicating liquor,” they cannot be sold without a licence and the licensee cannot 
sell them to any person who does not produce a medical prescription. Simulta- 
neously with the publication of these Rules, the State of Bombay in exercise of 
the T conferred by s. 189(d) of the Prohibition Act inter alia exempted duty- 
pai medicinal preparations containing alcohol which are fit for use as intoxicating 

iquor from the provisions of ss. 12(c) and (d) and s. 18(b) of the Prohibition Act, 
provided, of course, that the provisions of the Act and the Rules in regard to the 
import, export, transport, possession, purchase, use and consumption were satis fled. 
Under s. 6A, Government made a reference to the Board of erts. The letter 
of reference is exh. 18 to which I will refer more fully later and in pursuance of the 
advice that the Government received from the Board of Experts, Government 
issued a notification dated January 22, 1955, which ter alia declares that Hall’s 
Tonic Wine is a medicinal preparation containing alcohol which is fit for use as 
intoxicating liquor. This notification also states that Government had been 
advised by the Board of Experts that the quantities specifled in the Schedules 
against each preparation were sufficient to produce intoxication, and medical 
practitioners were therefore requested, as far as possible, not to prescribe these 
tions in quantities e ing the quantities specifled in the Schedules. 
ithe quantity prescribed for Hall’s Wine was 9.8 fluid ounces. There were seven 
other preparations with a wine base in respect of which the Board of Experts 
adsked het they were neither medicinal, nor toilet, nor antiseptic preparations, 
or, in other words, that they were pure liquor. Government, therefore, issued 
another notification that these preparations should be treated as liquors, which 
means that they would be subject to the law ae to the prohibition of liquors. 
Government also issued a circular to the trade which is exh. A-27 in which it was 
pointed out that the provisions of the Bombay Prohibition Act ware applicable 
to these preparations which were to be treated as liquor, and that if any person 
had stocksin his possession, a return should be made of such stocks and no sale of 
these preparations should be effected pending further orders. 

The question as to the true effect of the decision of the- Supreme Court in Balsara’s 
case came up for consideration before a Bench of the Supreme Court in Behram 
Khurshed Pestkaka v. The State of Bombay. In the first instance, the true effect 
was canvassed before a Bench of three Judges. But upon a review being granted, 
there was a reference to the Constitutional Bench, and the Constitutional Bench, 
Das J. dissenting, held that an offence of contravention of s. 18(6) can only be 
proved if it is established that a person had consumed liquor which is prohibited 
and also that for determining the rights and obligations of citizens, ss. 12(c) and 
(d) and 18({b) which had beenedeclared to be void must be taken to have been 
obliterated from the statute. Mahajan C. J. at page 649 observes: 


“The part of the section which has been declared void has nd legal force so far as citizens 
are concerned and ft cannot be recognized as valid law for determining the rights of citizens. 
In other words, the ambit of the section stands narrowed down so far as its enforceability against 
citizens is concerned and no notice oan be taken of the part of the section struck down in a 
prosecution for contravention of the provisions of that section, with the consequence that in 
prosecutions against citizens of India under section 13{5), the offence of contravention of the 
section can only be proved if it is established that they have used or consumed liquor or an 
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intoxicant which is prohibited by that part of the section which has been declared valid and 
enforceable and without reference to its unenforceable part. No notice at all should be taken 
. of that other part as it has no relevance in such an enquiry, having no legal effect.” 

Then at p. 651 Mahajan C. J. observes: 

‘The result therefore of this pronouncement a that the part of the section of an existing 
law which is mnoonstitational is not law, and is null and void. For determining the rights ond 
obligations of citixens the part declared void should be notionally taken to be obliterated from 
the section for all intents and purposes, though it may remain written on the statute book and 
be @ good law when a question arises for determination of rights and obligations incurred prior 
to 26th January, 1950, and also for the determination of rights of persons who have not been 
given fandamental rights by the Constitution.” — 

In this state of the law, the petitioners have come to Court and their case 1s, 
firstly, that there is no legislative competence in the Bombay Legislature to 
legislate in respect of medicinal preparations containing alcohol ; secondly, that 

.the resolution of Government ing Hall’s Wine to be a preparation fit for use 

as intoxicating liquor is invalid, inasmuch as the reference to the Board of Experts 
exceeded the statutory powers of the Board ; thirdly, that there is no power under 
the Act to prohibit the sale, consumption or use of preparations fit for use as 
intoxicating liquor and therefore the Spirituous Medicinal Preparations (Sales) 
Rules are ultra vires ; fourthly, that the restrictions imposed on medicinal prepara- 
tions containing alcohol, and icularly on Hall’s Wine, infringe the tal 
tights of the petitioners in that they constitute unreasonable restrictions on the 
rights Feas to them under art. 19(1)(f) and (g); and lastly, that the declara- 
tion of Government that Hall’s Wine is fit for use as intoxicating liquor is not 
warranted and that in fact Hall’s Wine is unfit for such use. 

In support of their case, the petitioners have called Prof. Yudkin, who is the 

Professor of Nutrition in the University of London and who is the inventor of the 
formula of Hall’s Wine, as well as one Dr. Hakim who appears to have made a 
fairly extensive study of the available literature on wines and vitamins which are, 
in the main, the two components of Hall’s wine. On behalf of Government, 
Mr. Patel, who is the Drug Controller and a Member and Secretary of the Board 
_of Experts, has been called and also Dr. Radhakrishnarao, a world authority in the 
` sphere of nutrition and therefore on the use of vitamins. ` All these are professional 
- men who have come to Court to express their views on questions which are within 
the sphere of scientific knowledge, and therefore if there is a difference of opinion 
amongst them, it does not necessarily follow therefrom that they have come to 
' depose to what they do not consider to be the true scientific position or necessarily 
to depose for the party by whom they have been called. As regards their relative 
standing, Prof. Yudkin, whose ualif cations cover a whole page, is the Professor 
of Nutrition in the University of London and that by itself is ahigh enough quali- 
fication ; but whilst he au in that capacity be qualified to express opinions on 
matters which have been y scientifi ee 
which are the subject of experiments and in respect of which no conclusions 
have been arrived at, his opinions can only be taken as the opinions of an individual 
whose experience in the fìeld of either clinical work or actual iments is very 
limited. Dr. Hakim stands very much in the same position as Mr. Patel, because 
both of them derive their knowledge of alcohol from such literature as is available 
and neither has been responsible for any experiments in that sphere. Dr. Hakim 
has in addition studied literature relating to vitamins and although Mr. Patel 


‘has also done so, I prevented Mr. Jhavery from cross . Patel with 
regard to vitamins, Or heed Ss aed a ishnarao 
who could authoritatively deal with vitarnins. . Hakim, I must confess, 


although he is a Ligier man, did give me the impression at times that he was 
` here to support case which he had apparently been briefed to support and was 
not impartial to the same extent to which a person rae give evidence on 
a matter of science ought to be. Mr. Patel struck me as a highly competent and 
able officer who had spared no pains to earl as full and complete a owledge 
of the subject that he was called upon to deal with as it is possible to acquire by 
reference to a library. Dr. Radhakrishnarao, im my opinion, stands in a category 
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by himself. Prof. Yudkin in answer to Mr. Seervai admitted that there was no 
one worth his name in the field of nutrition who did not know of Dr. Radhakrishna- 
rao. Heisa world authority on nutrition and he has found a place as a member 
on various organisations both in this country and in foreign countries, including 
organisations of the United Nations as a recognised authority on nutrition. He 
has made several experiments in the fleld of nutrition and particularly in relation 
to the use of vitamins, and in the case of any difference of opinion between the 
experts relating to vitamins, I would unhesitatingly prefer his evidence to the 
evidence of any other witness that has been called. 

I now proceed to consider the various questions that have been raised by the 

titioners on this petition. Their first submission has been that the Bombay 

islature has no legals competence in respect of medicinal preparations 
containing alcohol. Now, this submission appears to me to be completely nega- 
tived by the decision of their Lordships of the Supreme Court in Balsara’s case, 
because their Lordships in terms held that the word “ liquor” in entry No. 81 in 
List II of Schedule 7 of the Government of India Act did include medicinal prepara- 
tions containing alcohol. If any more authority were needed to establish the 
, legislative competence for regulating the use of medicinal preparations containing 
alcohol, such an authority is to be found in Nageswara Rao v. State of Madras, 
where a Bench of the Madras High Court held that there was legislative competence 
in the Madras Legislature to enact similar laws. Venkatarama Aiyar, J., after 
considering certain cases decided in America, observes (p. 646) : 

“On the principles laid down in the above dscisians, the conclusion follows that a statute 
relating to prohibition of intoxicating liquors oan validly regulate the manufacture, sale and 
consumption of allied producta like medicinal preparations, not for the purpose of interfering 
with the rights of citizens to acquire, hold or dispose of them, but for preventing them from 
being diverted from their trus purpose and utilised for defeating the provisions of the law relat- 
ing to prohibition.” . 

As a second branch of this argument, it is urged that in so far as the provisions of 
the law constitute an abridgment of the fundamental rights, the law is in excess 
of legislative authority. Reliance is placed on the observations of Mr. Justice 
Mahajan in Pesikaka’s case, where the learned Chief ‘Justice observes (p. 652) : 

“It is axiomatic that when the law-making power of a State is reatrioted by a written fanda- 

mental law, then any law enacted and oppposed to the fundamental law is in excess of the legis- 
lative authority and is thus a nullity.” 
Now, Mr. aves r wishes me to record the fact that he reserves the 
right to canvass before the Supreme Court, who have the authority to review their 
own judgments, the correctness of this proposition, as he says the matter in his 
opinion requires to be reviewed and he would be prevented from asking for a 
review if he did not raise the question before me. Whilst noting this fact, however, 
the judgments of the Supreme Court are binding on all Courts, and as the law 
stands today, if it is found that the restrictions are an abridgment of the funda- 
mental rights, there would be lack of legislative competence. This matter can,. 
however, only be dealt with after I have considered challenge to the law on 
the footing that it constitutes unreasonable restrictions on the fundamental 
rights of citizens under art. 19(1)(f) and (g) of the Constitution, and of course if 
the challenge succeeds, the petition must succeed, whether or not there is lack 
of legislative competence. ° . 

The next submission that hfs been urged on behalf of the petitioners is that the 
reference to the Board of Experts was unwarranted by lọw in so far as the Board 
was required to determine what quantities of individual preparations would be 
sufficient to produce intoxication. Now, the letter of reference exh. 18, para. 8, 
shows that Government sought the Board’s advice not only as to whether the 
medical preparations and wines referred to the Board were fit or unfit for use as 
intoxicating liquor, but further it added, “ in respect of those which are regarded 
as being ftt for being used as intoxicating liquor, what quantity would be required 
to produce intoxication”, and it is in reply to this communication that the Board 
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by its report exh. N inter alia reported that 9.8 ounces of Hall’s Wine would be 
required to produce intoxication. Now, s. 6A, sub-s. (6), states that it shall be 
the duty of the Board to advise the State Government not only as to whether 
any preparations referred to them are unfit for use as intoxicating liquor, but also 
‘on such other matters incidental to the said question as may be referred to it 
by the State Government.” It was contended in the affidavit of the Director 
of Prohibition and Excise put m on behalf of the State of Bombay that the tity 
required to produce intoxication was incidental to the determination of the ques- 
tion whether the preparation was or was not unfit for use as intoxicating liquor. 
That contention said oal lead to the result that the determination as to whether 
a preparation is or is not unfit for use as Porn liquor would involve the 
determination of the A pani which would be required to produce intoxication— 
a proposition which petitioners are interested in canvassing and have indeed 
canvassed before me. If, therefore, the State of Bombay persisted in this attitude, 
ead would have had to concede that the test of whether a preparation is fit or 
for use as an intoxicating liquor would in some manner depend upon whether 
it can intoxicate a person in When this was realised, Mr. Seervai, with the 
express authority, as he told me, of the State of Bombay, gave up the argument 
that the determination of the ay required to produce intoxication was 
incidental to the determination of the question as to whether the preparation was 
fit or unfit for use as intoxicating Se ee ae 
reference was outside the scope of s. 6A and, therefore, any advice tendered by the 
Board of to Government in that regard was not advice tendered by a 
statutory body in the discharge of their functions as such body. There is, there- 
fore, no doubt that this of the advice of the Board of Experts binds no one. 
-But does it follow th m that the resolution that Government passed, quite 
apart from that part of the resolution which deals with the quantities required 
to produce intoxication, is invalid? The resolution of January 22, 1955, recites 
that the Board was consulted and that it had given a particular advice and proceeds 
to state : 


` “Now, therefore, in pursuance of sub-section (6) of section BA of the Bombay Prohibition 
Act, 1949, the Government of Bombay hereby determines sto....”” 


The contention of Mr. Jhavery is that Government has simply acted on the advice 
of the Board, and as the advice was in part-in excess of their statutory powers, 
the entire resolution of the Government is therefore bad. I cannot countenance 
any such argument. Paragraph 2(b) of the Resolution states that Government had 
been advised by the Board as to the quantities which would be required to produce 
intoxication and the paragraph further proceeds to state that medical practitioners 
should be requested, as far as possible, not to prescribe any larger quantities. 
This in itself was challenged on the petition as baing an unreasonable restriction 
on the fundamental rights. But at a very early stage in the hearing of this rule 
Mr. Seervai on August 25, 1955, made a statement that it was never the intention 
of Government to pass any order on the medical profession as to the quantities 
which doctors may prescribe, and that the State of Bombay will delete from the 
said resolution the part dealing with the request to the medical profession. In 
other words, the suggested limitation on the power of the medical profession, 
viz., that they shall not prescribe more than 9.8 ounces of Hall’s Wine, was to be 
deleted from the resolution, and one obnoxious fegture of the regulation which had 
been chall would therefore cease thereafter to exist. Before the case con- 
cluded, Mr. Seervai has actually tendered a notification issued by Government on 
December 9, 1955, (exh. 82) deleting from the resolution the passage objected to. 
Government has also forwarded a copy of this-resolution to the appropriate autho- 
rities and directed them that if any correspondence has been made with the medical 
ractitioners in pursuance of the resolution as it originally stood, then letters should 
addressed to them drawing their attention to the deletion of the relevant clause 
from that h. The position, therefore, is that that portion of the resolu- 
tion which might we been objected to has already been deleted, and therefore 
the mere fact that the reference to the Board of Experts was in excess of their 
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statutory authority does not lead to the conclusion that the determination made 
by Government obtaining such advice as to Hall’s Wine being fit for use as 
intoxicating liquor is thereby rendered invalid. 

I next come to the plea raised on behalf of the petitioners that there is no power 
under the Act to prohibit the sale, consumption or use of preparations fit for use 
as intoxicating liquor and therefore the Bombay Spirituous M icinal Preparations 
-(Sales) Rules are ulira vires. The argument is that as a result of the Supreme Court’s 
-decision in Pestkaka’s case ss. 12(c) and (d) and 18(b) must be deemed to have 
.been obliterated from the Prohibition Act and these are the only sections that 
- prohibited in terms the import, export, transport, possession, sale, p 
consumption and use of liquor. Mr. Seervai’s answer to this submission is twofold. 
His first submission is that the opinion of the Supreme Court in Pesikaka’s case 
that the true effect of Balsara’s case was to obliterate from the statute as. 12(c) 
and (d) and 18(b), requires to be reconsidered. Of course, he realises that it can 
only be reconsidered by the Supreme Court and he wishes to reserve to himself 
liberty to canvass before the Supreme Court that this view requires reconsideration. 
But assuming, as I am bound in law to assume and I respectfully assume, that 
this is the correct interpretation, Mr. Seervai contends that the relevant sections 
were obliterated from Prohibition Act as it stood before the amendment and 
the sections had been declared void because the Supreme Court took the view 
-that the restrictions imposed on the sale, consumption and use of medicinal and 
toilet preparations containing alcohol were unreasonable and contravened the 
fundamental rights. Mr. Seervai contends that under the amended .Act the 
. restrictions imposed must be considered afresh, and if as a result of such considera- 
tion it is held that the restrictions are reasonable, then ss, 12(¢) and (d) and 18(b) 
would not be void even in their application to medicinal and toilet preparations 
containing alcohol. Of course, I must mention in this connection that the notifi- 
cation issued by Government under s. 189(d) exempting duty-paid medicinal 
preparations containing alcohol which are fit for use as PoE liquor from 
the operation of ss. 12(c) and (d) and 18(b) has obviously been issued in.the belief 
and on the footing that these sections do apply to such preparations ; but the 
‘notification was issued on June 26, 1954, i.e., ore the decision in Pesikaka’s 
case, which was given on September 24, 1954. This contention of Mr. Seervai 
appears to me to be well-founded, and if it isin fact held that the scheme of regula- 
. tion of medicinal and toilet preparations containing alcohol, which is to be found 
in the amended Act, read along with the Spirituous Medicinal Preparations (Sales) 
Rules does not contravene any fundamental rights and only im reasonable 
restrictions on the rights guaranteed under art. Lang) and (g), then ss. 12(c) 
and (d) and 18(5) would, in my opinion, be not voi qua such popeo but 
would be perfectly valid. This aspect of the matter, however, will depend upon 
my determination of the question as to whether the restrictions imposed are or 
are not reasonable—a matter with which I will have to deal later in my judgment. 

The second answer made by Mr. Seervai is that assuming that ss. 12(c) and (d) 
and 18(b) are obliterated from the statute, there is sufficient prohibition in ss, 11 
and 81 of the Act with regard to the sale, possession, consumption and use of medi- 
‘cinal and toilet preparations containing alcohol. Now, taking first s. 81, that 
section deals with licences for bons fide medicinal or other purposes and empowers 
the Government by rules or an order in writing to make provision for the grant 
of such licences. As I read the section, it is procedural only and, in my opinion, 
it cannot be read as embodying any prohibition against the manufacture, export, 
import, transport, sale, ion, consumption or use qf liquor. Turning next 
to s. 11, it is in the following terms: 

“Notwithstanding anything contained in the following provisions of this Chapter, ib shall 
be lawful to import, export, transport, manufacture,’ sell, buy, pomscas, use or consume any 
intoxicant or hemp or to cultivate or collect bemp or to tap any toddy producing tree or permit 
such tree to bo tapped or to draw toddy from such tree or permit toddy to be drawn therefrom 
‘im the manner and to the extent provided by the provisions of this Act or any rules, regulations 
or orders made or in accordance with the terms and conditions of a Licance, permit, pass or 
authorization granted thereunder.” ' 
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The importance of the opening words, viz., ‘‘ notwithstanding anything contained 
in the following provisions of this Chapter ” will be realised when one recognises 
that the whole of this Chapter is headed ‘‘Prohibitions”, and further that the 
acts which s. 11 says it shall be lawful to do are amongst those acts that are speci- 
fically prohibited by ss. 12 to 17. Therefore, it appears to me to be obvious that 
although s. 11 is placed in the Act before ss. 12 to 17, it constitutes an exception 
to the prohibitions enacted in ss. 12 to 17 which are absolute in terms. Mr. Seervai, 
however, contends that this exception which is clothed in affirmative language, 
viz., that “it shall be lawful”, Tula be treated as having a negative implied, 
viz., that it shall not be lawful to do the acts therein mentioned, except in the 
manner therein provided. Mr. Seervai has drawn my attention to Stroud’s 
Judicial Dictionary under the word,“ may.” It is there stated: 

“ Though dicta of eminent judges may be cited to the contrary, it seems a plain conclusion 
that “may,” “it shall be lawful,” ‘it shell and may be lawful,” “ ampowered,” “ shall hereby 
have power,” “shall think proper,” and such like phrases, give, in their ordinary meaning, an 
enabling and discretionary power.” l 
But the Dictionary proceeds to point out that the case of Julius v. Lord Bishop of 
Oxford! lays down when these expressions may be construed as casting an obligatory 
duty. Now, of course, in the matter before me no question of any discretionary 
power or obligatory won anaes What is being canvassed by Mr. Seervai is that the 
words “‘ it shall be la ” carries with it the negative import that it shall not be 
lawful to do the acts therein mentioned except in the manner mentioned in the 
section, But Mr. Seervai has relied on certain observations in Julius v. Lord 
Bishop of Oxford’, to which I will presently refer. In that case the head-note 
states : 

“ The words in a statute ‘it shall be lawful ’ of themselves merely make that legal and possible 
which there would, otherwise, be no right or authority to do. Their natural meaning is permissive 
Lord Cairns, the Lord Chancellor, in relation to the third section of the Church 
Discipline Act, which enacted that it shall be lawful for a bishop of the diocese to 
issue a commission for the purpose. of making an inquiry into any charge made 
against a clerk, observed (p. 222): . 

“Tho words ‘it shall be lawful’ are not equivocal. They are plain and unambiguous 

They are words merely making that legal and possible which there would otharwise be no right 
or authority to do.” 
Mr. Seervai emphasized these words as laying down the proposition that where the 
words “ it shall be lawful ” are to be found, 1t must be assumed that it is unlawful 
to do otherwise. I am afraid I do not read the passage in the judgment of Lord 
Cairns in that light. What the Lord Chancellor says is that if the law had not 
been enacted, there would have been no authority to do the act; in other words, 
that the law as it stood without the provision that was being considered did not 
in fact permit the doing of the act. It does not mean that it is to be inferred from 
the provision itself that there was in the law as it existed before the provision no 
authority to do the act. Mr. Seervai has next relied on the case of In re Neath 
and Brecon Railway Co.? The head-note states :. 

“ Where a company has, under sec. 85 of the Lands Olauses Act, taken possession of land 
before agreement, upon giving a bond and depositing monsy in Court, it is entitled, upon fulfilling 
‘the conditions of the bond, to hava the money repeid, and the Court cannot, under sec. 80, 
order payment of costa out of it.” i 
What ap from the facts stated in the report is that an order for costs had 
been e and the costs had been directed to'be paid out of such money. In 
this connection Sir W. M. James, Lord Justice, o ed (p. 264): 

‘© Ib shall be lawful’ moans, in substance, that it shall not be lawful to do otherwise.” 
And Mr. Seervai has fixed apon these words as a dictum of universal application. 
But it is quite clear that in the context of the case this was not intended to be such 
a dictum and the judgment of Mellish L. J. makeg it plain. It states in terms 

I +80} 6 . Cas. 214, 235.. ; 3 (1874) 9 Ch. App. 268. 
2 (1880) 5 A. O. 214. 
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that if the money had been deposited for a particular purpose, there would have 
been no power in the Court to direct it to be dive for another purpose, and 
because s. 80 provided that it shall be lawful to the Court to order it to be paid 
back, it does not confer on the Court a power of directing that it should be diverted 
to some other p . Lastly, Mr. Seervai has relied on a passage in Crates 
“ On Statute Law” at page 244 which is as follows: 


‘‘Inferences from affirmative language. Statutory enactments, although expressed Mm 
affirmative language, are somstimes treated as having a negative implied, and that their 
provisions, ‘though,’ as Lord O'Hagan said in The Queen v. The Church Wardens of All 
Saints, Wigan! ‘affirmative in words, are not necessarily so, if they are absolute, explicit and 
peremptory.’ In Viner's Abr. the following rule is laid down: ‘Every statute limiting 
anything to be in one form, although it be spoken in the affirmative, yet includes in itself a 
negative; >° and in- Bacon’s Abr., the rule given is, that ‘if an affirmative statute which 
is introductive of a nsw law direct a thing to be done in a oertain way, that thing shall 
not, even if there be no negative words, be dane in any other way.’ ” 


And then follow cases which the author says bear out these propositions, Now, 
at best, what Craies lays down is that the words which are affirmative in terms 
may some times be treated as having a negative import, and it must, in any given 
case, be considered whether in the context, they were intended to be and are 
capable of having such an import. In the context of the Prohibition Act, in my 
opinion, the words “‘ it shall be lawful ” in s. 11 are not capable of having a negative 
import and they could not possibly have been intended by the Legislature to have 
any such import, for, the Legislature had in terms enacted negative provisions in 
ss. 12 to 17 which it would have been quite unnecessary to do if the words of s. 11 
by themselves carried a negative import. Mr. Seervai urges that the words of 
any statute should be given a wide meaning to give effect to the policy of the Act; 
and since these words occur in the Prohibition Act, the policy of which was to 
prohibit the consumption and use of liquor, the words of s. 11 should be so construed 
as to bring about that result. But as against this canon of construction on which 
Mr. Seervai relies, there is a far more weighty canon of construction that where 
penal liability attaches to the contravention of a section, the section must be 
strictly construed. Now, a contravention of any section of the Prohibition Act 
has been made penal by s. 66 of the Act, and therefore, contravention of s. 11 
would be penal, and, in my opinion, therefore, there is no warrant for placing on 
the plain words of the section a wider meaning so as to make that an offence which 
would not be an offence if the language was given its plain and natural meaning. 
Finally, and this seems to be a matter which is conclusive of all argument on this 
uestion, if this section had been interpreted as by itself carrying a negative implica- 
‘tion, quite apart from the fact that ss. 12 to 17 would have been mere surplusage, 
the section would have been struck down and declared void in Balsara’s case in 
so far as it affected medicinal and toilet preparations containing alcohol. There- 
fore, the result is that I hold that unless the provisions of ss. 12(c) and (d) and 
18(b) apply in the amended Act to medicinal and toilet preparations, a matter 
which I will have to determine hereafter, there is no power or authority in the Act 
to regulate the sale, possession, consumption and use of medicinal preparations 
containing alcohol with which alone I am concerned, which are fit for use as intoxi- 
cating liquor. 

The next submission on behalf of the petitioners is that the restrictions imposed 
on the fundamental rights under art. 19(1)(f) and (g) are unreasonable. 

Before considering this submission, I must, in the first instance determine what 
is the true meaning and import of s. 6A and also what is*the true nature of Hall’s 
Wine on which preparation the restrictions are alleged to be unreasonable. Now. 
turning to s. 6A, sub-s. (1) provides for the constitution of a Board of Experts 
for the purpose of determining whether certain preparations containing alcohol 
are or are not unfit for use as intoxicating liquor. It may be noted that the 
classification is ‘‘is or is not unfit ”?” and not ‘‘1s unfit or is ft”; but when one 
proceeds to sub-s. (6), the determination by Government on the advice of the 


1 (1876) 1 App. Cas. 611, 629. 


1957.} C. R. H. READYMONEY LTD. D. STATE OF BOMBAY (o.c.J.}- Tendolkar J. 797 


Board of Experts is whether any preparation “ is fit or unfit.” It appears to me, 
therefore, that the word “ fit” used in relation to the determination been used 
in the same sense as, and equivalent to, “not unfit.” It is suggested for the petition- 
ers that the true meaning to be attached to the words “ fit for use as intoxicating 
liquor ” is that the preparation is designed for such a use; or in the alternative 
that it is fit for use so as to cause intoxication or drunkenness. Now, I may at 
once say that the first of these submissions cannot at all be entertained. The 

estion of what the preparation was designed for does not enter into a considera- 
tion of the use to which the preparation is put, and the section in terms deals 
with its use and not the use for which it was designed. y, I find it impossible 
to hold that by the words “ fit for use as intoxicating iquor”’ could have been 
meant “ fit for use so as to cause intoxication, i.e., a state of drunkenness.” The 
object of the provisions of the Prohibition Act is not merely to prevent people 
a ne drask, but if is to prevent any citizen from having a drink at all; 
and therefore, in the context of prohibition law when what is sought to be prevented 
is use as intoxicating liquor, in my opinion, what could have been meant 1s nothing 
more or less than that it is fit for use for beverage p . In this connection 
one may usefully refer to the provisions of the Vo Act in America, Section 
4 of the Act (see ‘‘ Blakemore on Prohibition”, page 865) deals with pre arations 


aera epee which are unfit for use for beverage pipo and such articles 
shall not be subject to the provisions of the Act, provided they correspond with 


the descriptions and limitations set out in that section. Section 1 (Blakemore 
on Prohibition, page 140) defines “ liquor ” as including inter alta any irituous, 
vinous, malt, or fermented liquor, whether medicated or not which 1s ft for use 
for beverage purposes, so that whilst medicinal preparations containing alcohol 
which were fit for use for beverage purposes were within the definition of liquor 
and subject to control under the Act, all liquor preparations not fit for use for 
beverage purposes were excluded from the operation of the Act; and it appears to 
me that in amending the Bombay Prohibition Act resort has been made to a similar 
classification and the words “ fit for use as intoxicating liquor ” and unfit for such 
use are used in the sense of fit for use for beverage purposes and unfit for such use. 
There is also a decision of the King’s Bench Division in Nairne v. Stephen 
Smith Co. and the Pharmaceutical Soct of Great Britain! a case which 
was concerned with Hall’s Wine itself in which there are some useful observations 
as to the meaning of such an expression. The question for determination before 
their Lordships was under e Planane icines Act, 1941, 8. 17, sub-s. (T). 
If Hall’s Wine was “ a substance recommended as medicine,” it could not be sold 
unless it was labelled in accordance with s. 11. But there was an exception which 
took out of the definition any substance which was recommended “ in terms which 
give a definite indication that it is intended to be used as a drink.” Lord Atkinson 
in considering what the words meant observed (p. 22): 

“The words point to the method of user, and not the object. The definition given in Webs- 
ter’s Dictionary of the word ‘as’ is ‘in the game manner in which,’ and, m my view, this phrase 
in a. 17, suba. 1, means ‘as if it were a drink and not as if it were a medicine,’ that is, in the way 
in which drink is normally used and for the same purposes...” 

It is obvious that the mere presence of alcohol in a preparation does not render it 
fit for use as intoxicating ee e.g., eau de cologne. Therefore, in my opinion, 
it is not correct to interpret section as meaning anything more or less than that 
a preparation is “ fit for use as*intoxicating liquor if it is capable of being used, 
to use the words of Atkinson J., “ in the way in which drink is normally used and 
for the same purposes.’> 
Mr. Jhavery has drawn my attention to certain observations of my learned 
brother Desai J. as regards the interpretation of this section which he says are in 
conflict with the view that I have expressed above.. Now, it is my invariable 
ractice that if a question of law has been determined by a Court of co-ordinate 
jurisdiction, I respectfully follow such a decision and refuse to apply my mind to the 
matter afresh; but in this case I am not satisfied that my learned brother has 


1 [1043] LK. B. 17. 
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determined what Mr. Jhavery says he has in fact determined. The judgment 
relied upon was delivered by Desai J. in The Alembic Chemical Works Co., v. 
The State of Bombay, and before I deal with the actual in the 
judgment on which reliance has been placed, I must state that learned 
Judge was dealing on this petition with certain pharmacopial preparations which, 
according to the petitioners themselves, were unfit for use as intoxicating liquor, 
although they not been so declared by Government under s. 6A. and in 
respect of which the use of alcohol in their manufacture was governed by the 
provisions of s. 59A, sub-s. (1). It was inter alia contended on that petition 
that in the manufacture of such preparations the restrictions placed by s. 59A, 
sub-s. (7), that no more alcohol shall eau than is necessary for the purpose 
of extraction, solution and preservation were unreasonable; and therefore the 
learned Judge was not directly concerned with any preparations which were 
fit for use as intoxicating liquor, nor indeed with determining what the basis 
of the classification or the precise meaning of s. 6A was, because the petitioners 
themselves had stated that the preparations in respect of which they had come to 
Court were unfit for use as.intoxicating liquor, whatever the connotation of that 
term may be. Therefore, if the learned Judge made any observations as to the 
true meaning of s. 6A, they are obviously obiter. But quite apart from this, the 
observations that have been relied upon and which I will presently refer to, appear 
to me not to have been intended to convey any such meaning as Mr. Jhavery 
says they bear. The first of these observations is : 

“ Under the category of being fit for use as intoxicating liquor would fall only those articles 
which may be medicinal and toilet articles in name but are in reality intoxicating beverages. 
It is true that some so-called medicinal preparations may be such as are from their very nature 
and alcoholic content fit for being used as intoxicating liquors.” 

And then again later in the judgment, 

“ It will in each case be a question of fact. I should, however, like to make it clear that this 
section, In my opinion, can only apply if the articles in question be regarded as intoxicating 
beverages and not to any preparations the use of which may be perverted by some addict bent 
upon consuming anything containing alcohol.” 

The observations taken by themselves may lead one to the conclusion—and 
this is the conclusion that Mr. Jhavery has pressed upon me—that the learned 
Judge held that s. 6A related only to such articles as were medicinal and toilet 

reparations in name only, but were in reality liquor ; but I do not think that the 
earned Judge could have intended to lay down any such proposition, and this 
becomes plain if one looks at the portion of the judgment which follows the first 
quotation that I have given above. It is in these terms : 

“ Now it does follow from the decision of the Full Bench of this High Court and the decision 

of the Supremes Court in Bulsara’s case that noxious use as a beverage of articles, the primary 
use of which is mnocent and legitimate, may be forbidden. If a so-called medicinal or toilet 
preparation is such that it is really ft for being used as an intoxicating liquor it would come within 
the sphere of the prohibition law. I do not ses anything unreasonable in ita use being prevented 
in the manner and in the ofrcumstances set out in s. 6A of the Prohibition Act.” 
If the learned Judge had taken the view that what fell within the scope of prepara- 
tions fit for use as intoxicating liquor within the ing of s. 6A were medicinal 
or toilet preparations in name only, there could have been no occasion for the 
learned Judge to refer to the decision in Balsara’s case that the noxious use of all 
articles the primary use of which is innocent and legitimate could be prevented; and 
when the learned Judge uses the word “so-called ”? in relation to medicinal or 
toilet preparations, he cannot have intended to convey, that such preparations 
were really intoxicating liquors and not medicinal or toilet. Indeed it appears to 
me to be quite plain if the section was interpreted, as is suggested by Mr. 
Jhavery that the learned Judge mterpreted it, to mean that what was included 
within the scope of preparations fit for use as intoxicating liquor were preparations 
which were in fact intoxicating liquor and only medicinal or toilet preparations in 
name, there would, in.my opinion, have been absolutely no necessity to enact 
1 Raa O. O. J. Miscellancous iy aes August 19, 1958 (Onrep.). 
tion No. 35 of 1958, decided by Desai J., on 
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s. 6A, because ‘what is-intoxicating liquor is within the substantive prohibitions 
of the Act. There cannot be the least doubt that the object of amending the Act 
was to prevent the noxious use of articles the primary use of which is innocent 
and legitimate, and noxious use in this regard had been defined by the Full Bench 
in Fram Nusserwanji Balsara v. State of B as ‘‘ use or conversion for use as & 
substitute for an intoxicating drink.” It would:be defeating the intention of the 
Legislature in preventing such noxious use of innocent articles if it were to be 
held that the words “ fit for use 4s intoxicating beverages ” only applied to articles 
which were medicinal and toilet articles in name and not to articles which were 
primarily medicinal and toilet preparations, but capable of being used as a drink 
or a beverage. I am not sat that my | brother wished to lay down 
that s. 6A applied only to articles which were medicinal or toilet preparations in 
name only ; if he did so, I must express my respectful dissent from any such 
view. 

Now, although I have already held that I would adopt the words of Atkinson J. 
as the equivalent of the words “ fit for use as intoxicating liquor,” viz., “ capable 
of being used in the way in which drink is normally used and for the same purposes,” 
this carries with it a further connotation to which I must refer ; and that arises 
out of the evidence given by Mr. Patel who is the Secretary and Member of the 
Board of Experts. He deposed to what the Board actually did in determining 
or rather in tendering advice as to whether the preparations were fit or unfit for 
use as intoxicating liquor. He stated that the Board considered that the symp- 
toms of intoxication would arise at a blood alcohol concentration of 0.05 to 0.1% 
and the Board applied its mind to determine the quantity of alcohol that would be 
required to produce these symptoms. Having determined such quantity, the 
Board proceeded to find out whether there were any deleterious or poisonous 
substances in such quantity, and if there were any, the preparation was considered 
as not fit for use as intoxicating liquor. In other words, and this Mr. Patel stated to 
me at the conclusion of his evidence, in ee whether a preparation was fit 
for use as intoxicating liquor the Board consid whether the preparation was 
calculated to bring about what they considered to be symptoms of intoxication. 
Now, I have no doubt in my mind that the Board proceeded to make their recom- 
mendations on a basis which is not the correct basis under s. 6A and they were 
in no manner concerned with the quantity that would be required to bring about 
intoxication ; but obviously they were led into a consideration of this quantity 
by the specific terms of reference, which reference in that regard was not justified 
by the provisions of the Prohibition Act. But one point emerges from this evi- 
dence which is material in the determination of whether a preparation is fit for 
use as intoxicating liquor or, in other words, fit for use for beverage purposes, Le., 
in the way in which drink is normally used and for the same purposes ; and that 
is that if the intrinsic nature of the a alt is such that it contains anything 
which is deleterious or poisonous, then obviously it cannot be said to be fit for use 
for a beverage purpose or for use in the way in which drink is normally used. 
But in determining whether it is or is not deleterious, it oak to me that the 
question of the quantity required for i what anybody considers to be 
intoxication, is irrelevent, because the person who is going to pervert a legitimate 
medicinal preparation to a noxious use is not going to restrict his consumption to 
the quantity that is pre-determined by the of Experts, and therefore it 
appears to me to be futile to determine whether a particular re-determined quan- 
tity contains any noxious or poisonous substances. It is by looking to the nature 
and constituents of the preparation itself that it ought to be determined whether 
it contains any deleterious or poisonous substances which will make it unfit for 
use as a beverage. 

T next turn to consider what is the true nature of Hall’s Wine. Now, on the one 
hand, the Director of Prohibition in his affidavit contends that wine does not cease 
to be wine because of the addition of insignificant tities of vitamins to it; 
and on the other, the petitioners contend that a icinal preparation does not 
cease to be a medicinal preparation because it contains alcohol’or wine. Now, 
both these rival contentions have an element of truth in them ; but ufifortunately 
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they do not help to determine the real nature of Hall’s Wine which is what is 
relevant for the purpose of determining whether the restrictions imposed on its 
sale, ion, consumption or use are or are not reasonable. At the outset, I 
a like to dispose of a claim made by the petitioners that Hall’s Wine is classified 
as food in England. Apparently, the suggestion is that it is food and not merely 
that it is classified as food. Now, Mr. Patel in his evidence admitted that Hall’s 
Wine was classified as food in England, but he narrated the circumstances in which 
and the purpose for which it was so classified. Under the National Health Service 
is epee: medical practitioners had been prescribing proprietary preparations 

as the prescriptions were paid for at a very small rate by the patients, the bill 
that the National Health Service had to bear was large. A Committee was, there- 
fore, appointed known as the Cohen Committee to classify preparations for the 
purposes of medical benefit into drugs and foods; and this Committee included 
tonic wines under the category of foods, with the result that when tonic wines 
were prescribed they had to be paid for by the patients in full. The first report 
of the Cohen Committee has been put in as exh. A-28 and this bears out the evidence 
of Mr. Patel and indeed that evidence has not been challenged. Prof. Yudkin 
in his evidence also stated that tonic wines in Great Britain came under the Ministry 
of Food for purposes of certain food labelling orders. In so far, however, as they 
have any food value, the maximum daily dose recommended by the manufac- 
turers of Hall’s Wine, which is 100 ml. of wine, would yield, according to Prof. 
Yudkin, only 180 to 185 calories, whilst the average daily requirement of calories 
may be taken to be in the neighbourhood of 2500. Therefore, quite apart from 
the fact that Hall’s Wine has been classified as food fora specific purpose in 
England, its value as food is very small indeed, and it cannot be as food that 
Hall’s Wine should be treated in any discussion as to the restrictions imposed on 
its consumption and use. 

Now, the formula of Hall’s Wine is to be found on its label ; and although at one 
time it was contended that upon analysis Hall’s Wine was found to contain ingre- 
dients in different quantities than those mentioned on the label, Mr. Seervai at a 
later stage aad that he did not wish to prove that the formula bad not been 
adhered to in the preparation itself. According to this formula, Hall’s Wine 
contains wine of full strength with the addition of aneurin (vitamin B1 or thiamine), 
riboflavin (vitamin B2), niacin (another vitamin of the B group) and Potassium 
Iodide. There is only what may be called a trace of Potassium Iodide, and this 
particular addition to the wine has not been emphasized in this case. The dosage 
prescribed which anak in the label was two wine glasses, equivalent to 100 
ml. of Hall’s Wine daily; and a claim is made in the label that this dosage supplies 
the full daily requirements of iodine and vitamins B1, B2 and niacin. Now, the 
passage dealing with the dosage and the claim that it supplies the daily require- 
ments of the respective vitamins has been deleted from the label which pa a 
on the bottles in India ; and that was done as a result of a letter addressed y the 

Controller to the manufacturers of Hall’s Wine on May 18, 1958, (exh. A-28) 
in which it was pointed out that the statement “ full daily requirement ” is not 
correct and it should be changed to “ minimum requirements.” However, the 
deletion was effected by the manufacturers after protest. 

Now, turning to the wine content of Hall’s Wine, the label describes it as wine 
of full strength ; and Prof. Yudkin in his evidence states that wine of full strength 
means that its alcoholic content is above 15 per cent. But the wine content in 
Hall’s Wine actually is, as stated on the label itself, 17 per cent. by volume which 
Prof. Yudkin says is correct and not merely an advertiser’s claim. Then in a 
pamphlet issued by the manufacturers relating to Hall’s Wine, it is claimed that 
the wine itself is a genuine high grade imported wine rich and red and is the only 
tonic wine of national reputation for which a strength of 80 cent. of proof 
spirit is claimed (see exh. 1). Prof. Yudkin in his evidence denied that ’g 
Wine was a fortifled wine; but Dr. Hakim who was examined on behalf of the 
petitioners, not only admitted that it was a fortified wine but proceeded further 
to state that the ordinary percentage of alcohol in wine was between 9 and 15 
and that brandy had been added to wine in order to fortify the wine in Hall’s 
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Wine. So much for the wine content of Hall’s Wine. Mr. Jhavery wished to 
examine Dr. Hakim with regard to the following points: 

2 The beneficial effects of wines generally. 

2) The superiority of Hall’s Wine over other wines ; and 

- (8) the quantity of Hall’s Wine that-would have to be imbibed in order to 
reach a state of intoxication. 
I considered these questions as entirely irrelevant to the inquiry before me and 
disallowed the evidence. Mr. Jhavery also wished to examine Dr. Hakim to 
prove the superiority of wine over other forms of alcoholic drinks and also to prove 
that there was no possibility of any person getting intoxicated on Hall’s Wine. 
I disallowed such evidence also. Nonetheless, the medicinal use of wine has been 
referred to in the evidence, and although there appears to be a difference of opinion 
amongst those who are qualified to express an opinion as to the use of alcohol in 
medicine, its power of promoting a feeling of well-being and exhilaration when 
taken in quantities has been recognised as of medicinal value. 

The other ingredients of Hall’s Wine are vitamins B1, B2 and niacin, ignoring 
of course the trace of Potassium Iodide. Now, with regard to one of these vita- 
mins, viz., Bl, it was claimed by Prof. Yudkin that it was likely to reduce the 
intoxicating effect of wine, and the basis of his opinion was that this vitamin is 
administered in cases of delirium tremens. In cross-examination he admitted 
that in cases of delirium tremens the vitamin is administered in massive doses 
because there must have been a deficiency of vitamin B in the case of a chronic 
alcoholic which is continuous; but he denied that the vitamin was ini 
solely for the purpose of supplying such deficiency. Now, Dr. Radhakrishnarao 
in his evidence refuted this theory by pointing out that the state of delirium 
tremens was brought about not only by a bout of drinking, but also by drink 
being suddenly withdrawn from a chronic alcoholic, and he therefore argued that 
it could not have any effect in reducing the intoxication caused by alcohol. Now, 
the opinion of Dr. Radhkrishnarao that delirium tremens may be caused by alcohol 
being withdrawn is an opinion which is probably shared by others in the profession 
rp mediates is text book “On Medicine” ; but Sollmann in his “ Manual 
of Pharmacology ”, at 626 points out that it is doubtful whether delirium 
tremens is caused by hdr of alcohol. Assuming therefore that delirium 
tremens is caused only by excessive drinking, it does not yet seem to follow 
that vitamin B is administered in cases of delirium tremens to counter-act the 
intoxicating effect of wine. It was then put to Dr. Radhakrishnarao in cross- 
examination that a disease known as Wernicke’s syndrome was also treated by 

inistering vitamin Bl and his answer was that this is a disease to be found 
amongst chronic alcoholics and there is a pronounced vitamin B1 deficiency 
and naturally the disease responds to the EREI of thiamine (vitamin 
B1). Of course, so far as dosages for treatment of delirium tremens by vitamin 
Bl are concerned, the dosages as given by Cecil in his Text Book of Medicine 
(exh. 8) are vitamin B1, 50 to 100 mlgs. immediately and repeated three times 
a day. But apart from any inferences that may or may not arise from the mere 
fact that vitamin B1 is administered in cases of delirium tremens and Wernicke’s 
syndrome, as Mr. Patel pointed out, actual experiments did not show any effect 
. on the blood curve by the administration of either vitamin B1 or vitamin B2 
(see an extract from Datiopounosts alcohol literature exh. 22). Of course, this 
iment by itself in is not conclusive because intoxication and concen- 
tration of blood in alcohol are not necessarily parallel; and this is conceded both 
by Dr. Radhakrishnarao® and Mr. Patel, although of course the concentration 
of alcohol in the blood has of necessity a relationship with intoxication. On 
the evidence, as it stands, however, I am unable to hold that it is established 
that any of the vitamins in-Hall’s Wine are calculated to reduce or counter-act 
the intoxicating effect of wine. ah 

The next question that was debated was the claim made by the manufacturers 
of Hall’s Wine that the full daily: irements of these vitamins are supplied 
by the prescribed d of two ees es i.e., 100 ml daily. Tables repared 
by the British Medica] Association (exh. C), by the National uncil of 
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America (exh. 29)and the Indian Council af Medical Research (exh. 80) have been 
produced as regards the respective oe eee of the vitamins. It is 
common ground that the requirements of vitamins, have a direct relation to 
the intake of calories in the food, and Dr. Radhakrishnarao further adds that 
if the calories mainly consist of cereals, as they do in the Indian diet, the require- 
ments of vitamins are thereby increased. We are really concerned with the 
requirementa in India and those appear from exh. 80 to be vitamin B1 between 
1 to 2 migs., and so far as vitamins B2 and niacin are concerned, the opinion of 
the Indian Council of Medical Research is that the requirements have not been 
scientifically determined satisfactorily, witb the result that they are not included 
in the tables. But the requirement of 1 to 2 mlgs. per day of vitamin B1 has 
been laid down in the Indian tables as a requirement in the case of caloric intake 
of men and women within a range of 2100 calories to 8600 calories, and to that 
extent it must be takeh to be somewhat unscientific. Dr. Hakim in his evidence 
says that in his opinion the requirements of vitamin B1 would be 1 mlg. daily, 
and he relies for this opinion on the text book of “Vitamins in Medicine” by Bick- 
nell and Prescott which collects a t deal of literature-on vitamins up to the 
date of the publication of that Boole in 1952. With regard to the requirements 
of vitamin B2 and niacin, Dr. Hakim accepts the figures given by the British 
Medical Association which Prof. Yudkin says are accep as authoritative in 
England. These figures vary according to the caloric intake. For males with 
caloric intake of 2750 daily, the requirements of vitamin B2 and niacin are 1.6 
migs. and 11 mlgs. and they increase with the caloric intake until we come to 
a caloric intake of 5000 daily, where the requirements of vitamin B2 are 8 mlgs. 
and of niacin 20 . daily. There has also been a great deal of discussion about 
prophylactic and therapeutic doses of these vitamins, and Prof. Yudkin in his 
evidence suggested that the British Pharmacopia was not an authority as to 
the dosage of vitamins and that the normal medical practitioner not being an 
authority on vitamins accepted the claims made by owners of proprietary pre- 
ee of vitamins and was inclined to prescribe them in unnecessarily 

oses. Prof. Yudkin was of opinion that 2 to 5 mlgs. of vitamin B1 would be 
sufficient for a prophylactic dose and 20 to 50 mlgs. for a therapeutic dose. But 
his definition of a prophylactic dose was that it was intended to prevent a disease, 
whilst of course the therapeutic dose was to cure a known deficiency. Dr. Hakim, 
although recognising the distinction between the vitamin requirements of a normal 
individual and of a person having a vitamin deficiency, stated that the difference 
in the requirements was in his opinion very small, and in support of this he relied 
on a passage from ‘‘Vitamins in Medicines” by Bicknell and Prescott where the 
treatment of Beriberi, which is a disease due to an acute deficiency of vitamin 
B1 has been given and a daily injection of 10 to 20 mlgs. of vitamin B1 is pres- 
cribed, the authors further adding that dosages in excess of this are wasteful 
and unnecessary. As ba ee this, a passage from “Clinical Nutrition” edited 
by Jolliffe has been produced (exh. 12) in which the opinion is expressed that 

though vitamin Bi in small doses reaches the muscles and viscera, it has not 
been proved that an adequate amount reaches the less vascular areas and there- 
fore it is a safer practice to administer the vitamins in larger doses. It must 
here be mentioned that all the three vitamins that we are dealing with, viz., 
vitamins B1, B2 and niacin, are vitamins which are harmless if taken in large 
doses and are ily excreted if not required by the body. It must be recognised 
that the know of vitamins, despite research in recent years, is still, as both 
Prof. Yudkin and Dr. Radhakrishnarao admitted, in an infant stage, and the 
exact dosages requisite have not been determined with any scientific precision. 
Yet, perhaps the best opinion is to be found in a paper prepared by Norman 
Jolie at the instance of the National Research Council of America (exh. 28). 
Here he gives a table of supplementary vitamin mixtures and the requirement 
of vitamin B1 which in this paper is described as thiamine is 1.8 „ of riboflavin, 
i.e., vitamin B2, is 2.8 mlgs. and niacin is 10 to 20 migs. Dr. ishnarao 
relies upon this as the most authoritative estimate yet made of vitamin require- 
ments and he says that these supplementary requirements are in addition to 
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a properly balanced diet. Now, Dr. Radhakrishnarao in his evidence explained 
the difference between a oe and a therapeutic dose by taking the 
illustration of a survey of nutrition amongst children. He stated that in class 
I there will be children who were normal and they would require no vitamin 
supplement of any kind. In class II there w be children who might be 
considered as sub-normal, but they would not show any clinical signs of established 
deficiency. In their case a supplementary dosage of synthetic vitamins would 
be necessary and this would be a prophylactic dose. And class I would be of 
children m whom a deficien had been established which can be detected by 
clinical examination and to them a therapeutic dose would have to be adminis- 
tered. Now, the quantities of vitamins Bl, B2 and niacin which are to be found 
in the prescribed dosage of Hall’s Wine, viz., 100 ml. daily are respectively 1.2, 
2 and 14 milgs.; and Dr. Radhakrishnarao admits that taken in conjunction 
with a balanced diet, they provide the minimum supplementary requirements 
of vitamins. However, in their pamphlet dealing with Hall’s Wine, the manufac- 
turers of Hall’s Wine have made claims in respect of the vitamin content of Hall’s 
Wine which go far beyond this and they must therefore be considered. The 
pamphlet exh. 1 inter aha gives amongst the symptoms of a mild deficiency 
of Vitamin B1, the following :— 

Swelling of the feet, 

shortness of breath, and 

palpitation. 
Now, even. Prof. Yudkin had to say that this is a slight exaggeration or an 
advertiser’s licence by which he meant obviously that these symptoms were 
not curable by the quantity o of vitamin B1 to be found in the daily dosage. Dr. 
Hakim in terms admitted that these were symptoms of a moderate deficiency and 
the normal dosage of Hall’s Wine was inadequate to relieve these symptoms. 
Dr. ee was of opinion that awalline of the feet and shortness of 
breath and tation are symptoms of a severe deficiency and the dosage of 
vitamin BI in ’s Wine is inadequate to give relief. With regard to vitamin 
B2, it is claimed in the hlet that a mild deficiency ‘tnter alia results in in- 
flammation of the eyes. EE A says that this is a symptom of a 
severe oan and not of a mild one and in any event the dosage of vitamin 
B2 which is to be found in the prescribed quantity of Hall’s Wine is inadequate 
to relieve either a mild or a severe deficiency of vitamin B2. A still larger claim 
is made in a circular issued by the manufacturers to the medical profession which 
is exh. 2, in which it is stated that the vitamin content will effect relief in and 
oo such conditions as Beriberi. Prof. Yudkin says that this claim is in 

j E E rrect ; but even Dr. Hakim differs from this opinion, and of course 
Dr. in terms says that the dosage is quite inadequate for any 
relief in a case of Beriberi, and as we have seen, the dosages that are given for 
a therapeutic use are much higher than what can be found in the prescribed 
d of Hall’s Wine. It seems to me clear, therefore, that any claims made 
by the manufacturers of Hall’s Wine, that the vitamins in the wine have a thera- 

utic use in the sense of their being useful to cure any deficiency disease, are, 
in my opinion, entirely unjustified. I hold it, however, as established on the 
evidence that the vitamin content is aah bala as a supplementary dosage, i.e., 
for a prophylactic use in conjunction with a balan med dice One further claim, 
which is not disputed, must also be mentioned, ay that is that the vitamins 
have been skilfully blenged into the wine, with the result that their presence 
is undetectable either by the eye or by the nose or by the palate. Prof. Yudkin 
stated that only a connoisseur be able to discover that vitamins had been 
added to the wine and d te heie additions the wine remains palatable. 
There is one further point i must be noticed in relation to the true nature 
of Hall’s Wine, and that is that Prof. Yudkin in answer to me stated that the 
beneficial effect -of Hall’s Wine is only when it is taken in moderation; and in order 
to get that effect an individual would have to take Hall’s Wine for a period vary- 
ing from a few days to a few weeks ; at most, the period may extend to two or 
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three months; and that the wine is not intended for use’ in immoderate doses 
or for a longer period. 

In relation to vitamins an effort was made by Mr. Seervai in the evidence 
to prove that vitamins were drugs. Obviously the idea was to argue that if they 
' were drugs, the requirement of a medical prescription was reasonable. But 
what has emerged from the evidence is quite clear and unambiguous. The true 
nature of vitamins is that they are accessory food factors ; but when they are 
put to a therapeutic use, they may be treated as drugs. This is not the same 

as saying that they are drugs. Indeed the article-of Jolliffe, to which I 
have already referred, states in terms that a great many people take vitamins 
without consulting any medical T ie 

I must also state that Mr. Jhavery wanted to examme Dr. Hakim to prove 
that Hall’s Wine has no effects which are harmful to the individual, his conten- 
tion being that unless its effects are harmful, it is not capable of being put to a 
noxious use. I disallowed such evidence as I was of the opinion that in this con- 
text a noxious use, a8 defined by the Full Bench in Balsara’s case, only means 
use as a substitute for an intoxicating drink and not a use that is harmful to 

the individual. 
` There is one further point regarding the true nature of Hall’s Wine. As I 
have set out above, it is wine plus vitamins, and Mr. Seervai bas relied on a 
decision of the Council of Pharmacology and Chemistry in America (exh. 4) 
in support of the proposition that there is no rational basis for such a combination. 
Tt appears that two ai gear called Abott’s Thiame Elixir and Elixir Thiamine 
Chloride v were the Council for inclusion in a volume which is annually 
published by the Council called “New snd Non-Official Remedies.” The first 

reparation contained 6.66 mlgs. of vitamin B1 per fluid ounce in a Port Wine 
ae containing 10 per cent. alcohol. The second preparation contained thiamine 
in a Sherry base, the content of alcohol in the Shen being 17 per cent. and 
thiamine 6.66 mlgs. in an ounce. The Council observed: 
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amounts of aloohol in order to obtain a small amount of thiamme hydrochloride. In addition 
to this, there is no good pharmacological reason for the incorporation of thiamine hydrochloride 
in an aloohol solution and therefore such preparations constitute an unsclentiflc mixture of two 
therapeutic agents.” 
Prof. Yudkin, when his attention was drawn to this decision of the Pharmacy 
Council, agreed with the proposition that it is hardly in the interests of rational 
therapeutics to make it A appreciable amounts of alcohol in order 
to obtain a small amount of thiamine hydrochloride ; but when the next pro- 
position was put to him that there was no good pharmacological reason for the 
incorporation of thiamine in an alchohol solution, he stated that the proposition 
did not hold good in the case of tonic wines. Of course, in this connection one 
must remember that the decision of the Council of Pharmacy and Chemistry 
related to the two wines, Port and Sherry, which were contained in the two pre- 
parations. Prof. Yudkin proceeded to say that he could not give any opinion 
as to the correctness of the decision because he did not have before him the reasons 
that induced the Council to come to that decision. Dr. Radhakrishnarao agreed 
in toto with the opinion of the Council of Pharmacy and Chemistry, but I must 
say that Dr. Re Thabrishnareo has no experience of alcohol as medicine, and 
whilst he is an authority in the field of nutrition dnd therefore of vitamins, he is 
hardly qualified to express an opinion on whether vitamins should be adminis- 
tered in a wine base. A passage from Lucia on “Wine as Food and Medicine” 
at page 110 (exh. A-26) was put to Dr. Radhakrishnarao in cross-examination. 
In this passage it is stated : 

“Tn recent years it has bean discovered that as a tonio, vitamin BI, suspended in wine is 
the best form in which the medicine can be given. Greengard cites experiments showing that 
in aqueous solutions, vitamin B1 is precipitated as thicchrame thereby rendering the vitamin 
medically ineffective. He reporta that because of the greater stability of thiamme chloride in a 
mildly acid medium wine appears to be the most ideal and satisfactory menstruum for a 
oribing “vitamin B1.” 
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Dr. Radhakrishnarao said that he was unable to express any opinion on this 
passage, because he did not know of the standing of Greengard and was unaware 
whether vitamin B1 was prevented from destruction when suspended in wine. 
The result, therefore, appears to be that although the decision of the Council 
of Pharmacy would appear to indicate that there is no good reason for administer- 
ing vitamins in a wine base, there is at least a difference of medical opinion on 
the subject, and a recent book like Lucia on “Wine as Food and Medicine” definitely 
states that wine is the best media for administering vitamin B1. 

The result of this whole discussion is that Hall’s Wine is not calculated to ‘cure 
any disease. It is a fortified wine alates aE a aa we of vitamins B1, B2 and 
niacin. It has, when taken in moderation, the beneficial effects of wine, together 
with the additional value that it supplements the vitamins that may be taken 
in a balanced diet. This is the preparation in respect of which I have to consider 
whether the restrictions im are or are not reasonable. 

Now, it is well established that in determining the reasonableness of restrictions, 
one has to look not only at the substantive provisions, but also to the procedural 
ones. But before I proceed to do so, it is useful to recall to mind the weighty 
observations of Patanjali Sastri C.J. in State of Madras v. V. G. Row! (p. 607) : 

“ Ib is important in this context to bear in mind that the test of reasonableness, wherever 
prescribed, should be applied to each individual statute impugned, and no abstract standard, 
or general pattern, of reasonableness can be laid down as applicable to all cases. The nature 
of the right alleged to have been infringed, the underlying purpose of the restrictions 
the extent and urgency of the evil sought to be remedied thereby, the disproportion of the impoal- 
tion, the prevailing conditions at the time, should all enter into the judicial verdict. In evalua- 
ting such elusive factors and forming their own conception of what is reasonable, in all the circum- 
stances of a given case, it is inevitable that the social philosophy and the scale of values of the 
judges participating ın the decision should play an important part, and the limit to their inter- 
ference with legulative judgment in such cases can only be dictated by their sense of responsibility 
and self-restraint and the sobering reflection that the Constitution is meant not only for people 
of their way of thinking but for all, and that the majority of the elected representatives of the 
people have, in authorising the imposition of the restrictions, considered them to be reasonable.” 


One may also usefully refer to another of the matter which is dealt with 
by Willoughby in The Constitution of the United States, Vol. ILI, where the learned 
author at page 1706 suggests that “every ible doubt regarding the validity 


of a statute 1s to be resolved in its favour’ which is the same thing as saying 
that Courts must attempt so far as possible to uphold DEEE and it is only 
when it is plainly impossible to do so, and when the legislation contravenes 
the fundamental rights, that the Court feels compelled to interfere and to declare 
it sae 
now to the several counts on which the reasonableness of the restric- 
fone enged, the first submission made by Mr. Jhavery is that in deter- 
mining what preparations are fit for use as intoxicating liquor under s. 6A, there 
‘18 DO eo Hohe e either before the Board of Experts or before the Government. 
Now, it must ape conceded that although the determination only raises a rebuttable 
presumption, it is a matter of extreme importance to the manufacturers or sole 
agents of the preparation which is declared to be fit for use as intoxicating 
liquor; but whether the fact that there is no right of hearing renders this part 
of the procedure unreasonable must depend upon other circumstances which are 
televant in this regard. Firstly, the determinaton is by a Board of Experts, 
and the qualifications of that Board have been prescribed by the Bombay Prohibi- 
tion (Board of Experts) Rules, 1954. Every member must have one of the 
‘following degrees : 

M.B.B.S8.; M.D. ; Ph.D. (Pharm); B-8c.; D.Sc. ; B. Pharm.; or an Ayurvedio degree or 
diploma entitling him to practise as a medical practitioner or must have five years’ experience 
as a teacher in any medical mstitation or a chamist or a pharmaceutical or drugs. 

So the decision of the question is left to people who would be in a position to 
investigate the intrinsic character of a preparation without external aid. More- 
1° {1958}8. O. R. 597. 
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over the Board’s function is merely to advise, and the determinationis by Govern- 
ment. It is urged by Mr. Jhavery that Government is not bound to accept the 
recommendation of the Board. That is perfectly true; but if Government did 
not choose to do so, the value of its determination would of necessity be affected, 
because after all, the result of the decision is to raise a rebuttable presumption, 
and the fact that the Board had taken a contrary view would in itself be a strong 
weapon in the hands of the party aggrieved. It ee to me that the fact that 
the Government has to arrive at a decision is y a check on the possibility 
of the experts coming to a conclusion which is not justifiable, and in place and 
stead of merely the opinion of a body of experts, you have really the Government 
applying its mind to such an opinion and coming to a conclusion. In other words, 
there is a double check before a preparation is classified as fit for use as intoxi- 
cating ligour. Moreover, it must be remembered that the determination by Govern- 
ment is not final and conclusive. It is open to the person aggrieved to challenge 
it in any proceedings in which it becomes relevant, as it only raises a rebuttable 
presumption, and lastly, the obvious inconvenience of any procedure which would 
require that a hearing should be given to the persons concerned must not be 
ignored. ‘There are a large number of such preparations which are referred to 
the Board of Experts, and if without hearing the interests concerned it was not 
pen for the Board to tender advice, the object of the section would be defeated 
or very many days to come, because even without such a requirement, it has 
not been possible for the Board to tender its advice, as appears from the evidence, 
in respect of a large number of Asavas and Arishtas which were referred to them 
for advice. In my opinion, therefore, it cannot be said from the fact there is 
no right of hearing before the Board or before Government, that the procedure 
in that regard is unreasonable. 


It is next urged that r. 5 of the Bombay Spirituous Medicinal Preparations 
(Sales) Rules, 1954, confers an arbitrary and uncontrolled power on the Collector 
to grant or refuse a licence for sale of spirituous medicinal preparations. Now, 
in respect of this submission Mr. Seervai says that the petitioners have not applied 
for nor have they been refused a licence, and it is, therefore, not open to them to 

that the conferment of arbitrary power to grant a licence is unreasonable. 
If I was merely concerned with the plea that the provision for grant of a licence 
is unreasonable, undoubtedly such a plea could not be raised except by a person 
who had a teas for and had been re a licence; but when I am called upon 
to consider the reasonableness or otherwise of the restrictions imposed on medical, 
medicinal or toilet Se ala aa containing alcohol in relation to their sale, posses- 
sion, consumption use, it seems to me that I cannot but consider the procedural 
art of the law as much as the substantive. Rule 4 provides for an application 
or, licence to sell spirituous medicinal preparations and r. 5 provides that the 
Collector, if he is satisfied that there is no objection to grant the licence applied 
for may grant a licence. Now, as the words stand, they are capable of being 
interpreted as conferring an arbitrary and uncontrolled power on the Collector. 
In this regard Mr. Jhavery relies on a decision of the Supreme Court in Messrs. 
Dwarka Prasad Laxmi Narain v. The State of Uttar Pradesh! That case 
related to the power to issue a licence under the Uttar Pradesh Coal 
Control Order, 1958, and s. 4, sub-s. (3), of that order provided that the licencing 
authority may grant, refuse etc. any licence for reasons to be recorded. In 
connection with this power,eMukherjea J., delivering the judgment of their 
Lordships, observed (p. 811): 

“ The power of granting or withholdmg licences or of fixmg the prices of the goods would 
necessarily have to be vested in certain public officers or bodies and they would certainly have 
to be left with some amount of discretion m these matters. So far no exception can be taken ; 
but the muschief arises when the power conferred on such offloers is an arbitrary power unregulated 
by any rule or principle and it is left entirely to the duscretion of particular persons to do anything 
they liked without any check or control by any higher authority. A law or order, which confers 
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arbitrary and uncontrolled power upon the executive in‘the matter of regulating trade or business 
in normally available commodities cannot but be held: to be unreasonable.” 

Now, in the first place, one must notice that in the present case I am not ae 
with a licence in a commodity which is normally available, but I am dealing wi 
a commodity which contains alcohol and which has been found to be fit for use 
as alcoholic liquor; secondly, although the words used may prime facie appear 
to confer an arbitrary and uncontrolled power on the Collector, in the context of 
a right of appeal that has been conf by s. 187 (2), it appears to me that the 
words “if he is satisfied” must be interpreted as meaning not a conferment of an 
arbitrary power, but that if he in fact has reasonable cause for being satisfled; 
and further that it is implicit in the right of appeal ‘that the authority against 
whose decision an ap lies shall state the grounds for such decision, because 
if he did not, an She rendered an idle formality. The exercise of an arbi 
and anaoa one can eee right on appeal. I am fortifled in this - 
opinion by a decision of the Privy Couns in Naweuda Ali v. M. F. De S. Jaya- 
raine. Their Lordships were concerned in this case with interpreting regulation 
62 of the Defence (Control of Textiles) Regulations, 1945, which empowered the 
Controller of Textiles in Ceylon to cancel a licence “ where the Controller has 
reasonable grounds to believe that any dealer is unfit to be allowed to continue as 
a dealer.” In the Judgment of the Board, Lord Radcliffe pointed out that in the 
case of Liversidge v. Str John Anderson? although the majority of the House of 
Lords in interpreting similar words of the statute had held that they meant no 
more than that the Secretary of State, who was the party concerned in that case, 
had honestly to suppose that he had reasonable cause to believe the required thing, 
that decision was under special circumstances brought about by conditions of war ; 
and Lord Radcliffe proceeded to observe (p. 76): 

“ Their Lordships do not adopt a aimilar construction of the words in reg. 62 which ere now 
before them. Indeed, it would be a very unfortunate thing if the decision of Liversidge's Case 
came to be regarded as laying down any general rule as to the construction of such phrases when 
they appear in statutory enactments. It is an authority for the proposition thab the words 
‘if A. B. has reasonable cause to believe’ are capable of meaning ‘if A. B. honestly thinks that 
he has reasonable cause to believe’ and that in the context and attendant circumstances of 
Defence Regulation 18B they did in fact meen just that. But the elaborate consideration which 
the majority of the House gave to the context and circumstances before adopting that construction 
itself shows that there is no general principle that such words are to be so understood ; and the 
dissenting speech of Lord Atkin at least serves as a reminder of the many occasions when they 
have been treated as moaning ‘if there is in fact reasonable cause for A. B. so to believe.’ After 
all, words such as these are commonly found when a legislation or law making authority confers 
powers on a minister or official. However read, they must be intended to serve in some sense as 
a condition limiting the exercise of an otherwise arbitrary power. Bub if the question whether 
the condition has been satisfied is to be conclusively decided by the man who wields the power 
the value of the intended restraint is in effect nothing. No doubt he must not exercise the power 
in bad faith : but the fleld in which this kind of question arises is such that the reservation for the 
case of bad faith is hardly more than a formality. Their Lordships therefore treat the words in 
the reg. 62, ‘whare a controller has reasonable grounds to believe thas any dealer is unfit to be 
allowed to continue as a dealer ” as imposing a condition that there must m fact exist such res- 
sonable grounds, known to the controller, before he can validly axarcise the power of cancellation.” 
Applying the same principle to the words of r. 5, I have no hesitation in holding 
that the Collector must in fact have reasonable grounds to believe that there is 
some reasonable objection to granting a licence to the applicant before he can 
refuse the licence. Furthermore, I have myself held in Doren Roy v. The State of 
Bombay,’ that where a right of appeal is provided by law, it is incumbent on the 
authority whose decision is appealable to give reasons for such a decision. I was 
concerned in that case with r. 68(3) of the Bombay Foreign Liquor Rules which 
conferred a discretion on the Collector to grant or refuse a it and a permit 
had been refused, and the Collector had taken up the position that he was not 
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bound to assign any reasons for refusing the permit. I held that this would be 
negativing the right of appeal and the Collector was bound to assign reasons. 
Therefore the effect of the judgment in Nakkuda Ali v. M. F. De S. Jayaratne 
and my judgment just referred to is that where a power is conferred upon an 
authority to do an act which concerns the fundamental rights of a subject and an 
appeal is provided against the decision of such authority, although on the face of 
the statute-the power conferred on the authority may appear to suggest-that the 
authority had uncontrolled and arbitrary power, the authority is bound to act 
on reasonable grounds and to give its reasons for coming.to its decision. So 
interpreted, the-power to grant a licence does not confer on the Collector an arbi- 
trary and uncontrolled power. The control ultimately is by the appellate authority 
who can<correct any error committed by the Collector. : 
` It is-next urged that there has been discrimination between Hall’s Wine and 
other wines. It was stated in the petition that Port Wine and Cham e could 
be had in quantities’ of four bottles at a time, whilst Hall’s Wine sould only be 
had in quantities of 9.2/8rds fluid ounces. That particular discrimination— 
ing it was discrimination—has now ceased because there is now no restric- 
tion on the quantity of Hall’s Wine that may be prescribed by a medical practitioner 
and this- particular alleged discrimination need not therefore be further considered. 
Then it is said that there is discrimination between Hall’s Wine and other tonic 
wines. Now, the discrimination pleaded in the eee is discrimination in fact 
and it was suggested that other tonic wines could be freely purchased in the market; 
but the petitioners were quite unable to prove that any of the tonic wines were 
available on the market. The position under the Resolution dated January 22, 
1955, -was that apart from Hall’s Tonic Wine, which was included amongst the 
popra fit for use as intoxicating liquor, a number of spirituous preparations, 
uding tonic wines which were set out in Schedule C, were held to be liquor, and 
by a further resolution of the same date it was directed that they should be treated 
as liquors, and by a circular to the trade which I have already referred to, the trade 
was called upon not to sell them any more. Mr. Jhavery made an application at 
one stage to amend -his petition by alleging that the adjudication of these wines 
as liquors had in law no effect, and although the trade had been threatened into a 
submission to the circular that such wines should ‘not be-sold, it was in fact open 
to sell such wines freely, whilst it was not open to sell Hall’s Wine freely. I ae: 
allowed any such amendment at a late stage in the hearing of this petition, as this 
had not been even remotely suggested in the petition. In point of , none of the 
so-called tonic wines are being sold on the market, and the only tonic wine that 
is available is Hall’s Wine, although it may be that it is available subject to the 
Bombay: Spirituous Medicinal Preparations (Sales) Rules, 1954. Then in the 
evidence led-on behalf of the petitioners, four preparations, Winhepar, Worlitone, 
Loha Asava and- Drakshasava, were referred to as medicated wines which could be 
urchased freely on the market. ‘It was proved that they could be so purchased ; 
ut it has not been proved that they are medicated wines. With regard to Win: 
hepar, Worlitone Loha Asava, there is a report of the Department of Chemical 
Technology as to their alcoholic content, but that by itself is not determinative 
of whether they are medicated wines, and a-plea of discrimination cannot be based 
' on a comparison of Hall’s Wine with anything other than a medicated wine. 
Moreover, in the case of Loha Asava and Draks va Mr. Patel in his evidence 
stated that these two are amongst the preparations’that have been referred to the - 
Board of Experts for their advice, a as the list of preparations that has been 
referred to it is a very large one, it has so far not been ible, for the Board to 
make its report, and quite obviously, therefore, it has not ae possible for Govern- 
ment to- determine whether:they are or are not fit for use as intoxicating liquor. 
Now, it appears to me that ng plea on the ground of discrimination between one 
medard wine and another can be sustained, unless it is established that there 
is discrimination in fact.. If-action has been finally taken against one wine as a 
result of following the procedure laid down under s. 6A, and action in respect of 
other wines is under investigation, a case for discrimination is not, in’ my opinion, 
made out. It is not necessary that the law should be simultaneously, niade appli- 
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cable to all conceivable medicated wines because in respect of each medicated wine 
there has to be a separate inquiry as to whether or not it is fit.or unfit for use as 
intoxicating liquor, and it is not essential that until the result of the investigation 
in respect of all wines is known, action should not be taken in respect of such wines 
as have been determined to be fit for use as intoxicating liquor. Mr. Jhavery, 
whilst con the force of this position in law, urges that there 1s no evidence 
in this case before, me that Government has decided to refer all preparations 
containing alcohol, which are not beverages to the Board of Experts for their 
inion. That, no doubt,.is true; but ee case for discrimination is not that 
Caen has not referred any parti tions to the Board. The 
only case made out on the evidence 18 Prat PEPA A and Drakshasava which, 
according to the Ayurvedic formulas, may be treated as medicated wines, have 
not been declared to be fit for use as intoxicating liquor. That case is sufficiently 
met when it has been established from the evidence that these two Asavas have 
ee been referred to the Board of Experts under s. 6A, and that when the 
makes its report and tenders its advice, suitable action would be taken 
thereon by Government. In any event, in so far as these two preparations, which 
are well-known Ayurvedic preparations, are concerned, there would be a reasonable 
basis of classification, even if they were treated differently from tonic wines such 
as Hall’s Wine; and even if they were ultimately excluded from the category of 
preparations fit ‘for use as intoxicating liquor, in my opinion, no case of discrimina- 
tion would have been made out from such classification. 

The next, and perhaps the most difficult question to decide is whether the require- 
ment of a medical certificate before Hall’s Wine can be obtained from a licensed 
dealer is a reasonable requirement. Now, in the first instance, I must consider 
what is the exact nature of the requirement in this regard. . Rule 7 of the Bombay 
Spirituous Medicinal Preparations (Sales) Rules, 1954, provides that the licensee 
shall not sell Any spirituous medicinal preparation to any person unless he produces 
a medical prescription in that behalf. Rule 9 the licensee to preserve all 

rescriptions or true copies thereof for a period of one year from the date of sale. 
it was suggested on behalf of the petitioners that in actual practice the rules 
were so worked as to make it essential for a person who wished to purchase Hall’s 
Wine to produce a fresh medical certificate every time he made & purchase despite 
the fact that a medical prescription may have been obtained prescribing Hall’s 
Wine to the individual over a period of days. Thus, for example, if a prescription 
prescribed, let us say, a bottle of Hall’s Wine per week for a period of three months, 
it is said that under the rules, only the first bottle would be sold to the individual 
concerned, and when he wished to purchase a second bottle for the second week, 
he would have to go and obtain a fresh prescription. Now, in the first instance, 
Mr. Seervai after full consultation with the appropriate Departments of Govern- 
ment concerned, made a statement that such was not the intention of the Rules 
nor were there any administrative directions to that effect, and that it was compe- 
tent to a licence-holder to sell to the same individual a quantity of spirituous 
medicinal preparation from time to time as may be prescribed by a doctor in one 
prescription. In other words, in the instance of the prescription that I have taken, 
a bottle of Hall’s Wine could be bought on the same ificate every week for the 
period for which Hall’s Wine had been prescribed. This ap to me also to be 
the true and correct interpretation of the Rules, although in its working, the 
requirement of r. 9 that the prescription or a true gopy of it must be preserved by 
the licensee may have to be implemented by administrative directions as to the 
manner in which and byewhom these true copies shall be made and preserved ; and 
I have no doubt that appropriate action will be taken in that regard by the State 
Government. I will, therefore, proceed to consider the reasonableness of the require- 
ment of a medical certificate on the footing that if the certificate covers a period 
= time, the person who has obtained the certificate shall be entitled to purchase 
ed uantity prescribed throughout that entire period of time without the necessity 

of obtaining a fresh certificate. : Now, in considering a requirement of this kind, 
it is. useful to look at legislation in part materta in other places besides the State 
of Bombay, and we have first, the Madras Prohibition Act, 1987. Section 8(9) 
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of this Act defines “liquor” as inter alia including “all liquid consisting of or 
containing alcohol.” Section 16(7) empowers the State Government to exempt 
any apeciked liquor from the observance of all or any of the provisions of the Act. 
In exercise of this power, the Provincial Government issued Revenue Department 
Notification No. 789 dated October 15, 1987, exempting inter alia medicinal 

parations from the operation of the Act. But Explanation 2 to this exemption 
states that the notification does not apply to medicated wines, i.e. wines in which 
some medicinal substance or preparation had been dissolved or mixed, so that 
medicated wines are within the scope of the provisions of the Madras Prohibition 
Act. Then under the Rules made, a form has been prescribed, being Form No. 2, 
for a licence for the sale of brandy and medicated wines and similar preparations 
by chemists, and this form provides that the licence entitles the licence-holder to 
sell “ on the prescription of a qualified medical practitioner ’’ two ounces of brandy 
and medicated wine in sealed bottles in quantities not exceeding one quart at a 
time. Therefore, ip so far as medicated wines are concerned, the position under 
the Madras Prohibition law is that nobody can obtain medicated wine without a 
medical certificate, and what is more, nobody can obtain more than one quart 
bottle at a time. 

Turning next to the provisions of the Volatead Aot in America, s. 7 of the Act 
(see Blakemore ‘‘ On Prohibition ” page 405) provides for prescriptions by physi- 
cians for liquor and also imposes a limit as to the quantities which such prescrip- 
tions may prescribe. Section 4 of the Act, as I have pointed out earlier, deals 
with preparations containing alcohol which are unfit for use for beverage purpose 
and they are not included within the scope of the Act ; but the definition of “liquor” 
which is given in s. 1 (Blakemore “On Prohibition,” page 140) includes tnter alia 
medicated wines which are fit for use for beverage purposes and therefore the 
requirement in America when prohibition had been introduced in that country 
was that nobody could acquire medicated wine without a medical prescription, 
and the limit placed on the quantity by s. 7 was a pint of spirituous liquor within 
a period of 10 days. Now, it Pras that this provision was challenged in Lambert 
v. Yellowley.! This was a suit by a doctor to restrain interference with the quan- 
tity of liquor that he may prescribe, and naturally the question as to whether the 
requirement of a prescription was or was not reasonable could not arise for deter- 
mination, because the doctor was not interested in canvassing the question that a 
prescription .of a doctor should not be necessary to obtain liquor; but what was 
canvassed was that the limitation as to the quantity of liquor that could be preseri- 
bed was an unwarranted interference with the nor functions of a medical 
practitioner. Mr. Justice Brandeis, who delivered the opinion of the majority 
of the Court, Sutherland J. dissenting, held that the provisions of s. 7 of the Volstead 
Act were valid, and in cone = e learned J ie drew attention to what he 
described as the lessons of a century of experience. Apparently, a large 
volume of evidence was considered by the Congress before the law was amended 
and brought into the form in which it had been challenged; and this evidence 
had disclosed that the medical profession had brought reproach upon itself by 
giving prescriptions; where the real purpose was to divert liquor to beverage uses. 
It was further established that physicians who issued See ee of prescriptions 
for. liquor did not issue an appreciable number of prescriptions of other kind, 
- and under the circumstances the Court held that the limitation placed upon the 
quantity that could be prescriked had a substantial relation to the enforcement 
of the 18th Amendment of the Constitution. The case, of course, has no direct 
relevance to the question of whether or not the requirement of a medical certi- 
ficate is itself justifled and that matter remains yet to be determined in these 
proceedings. The observations of Brandeis J., however, would appear to me to 
establish that if there was a widespread abuse of medicated wines, a restriction 
may be justified on its sale by providing that no sale shall take place without a 
prescription, for, in trying to prevent a large number of people from evading the 
the lew of prohibition, a small number of bona fide users of Hall’s Wine who 
want to use it for a medical purpose may be subjected to a restriction. Unfortu- 

1 - (1926)-272 U. 8. 581, 71 Law ed. 422. 
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nately, in this case there is no evidence led on behalf of the State of Bombay to 
show that there was a widespread abuse of medicated wines or of. Hall’s Wine. 
So far as tonic wines are concerned, Prof. Yudkin, when asked in cross-examination, 
did not agree that tonic wines should be taken on a medical prescription, but 
there is again no evidence led by the petitioners that this particular tonic wine 
used in fact to be purchased by people on the recommendation of their friends 
and not on the prescriptions of their doctors. Jolliffe in his Paper exh. 28 mentions 
that it was a common practice for people to obtain their vitamin requirements 
without reference to a doctor, and it may be that any person who was conscious 
of the vitamin content of Hall’s Wine may go and purchase it without the inter- 
vention of a doctor. But really and truly the question that I must ask myself is : 
Is it unreasonable to suppose that a person who is deprived of his drink by reason 
of the introduction of the policy of prohibition will, if he can do so, resort to a 
medicated wine and particularly to a wine like Hall’s Wine in which it has been 
proved that the flavour has not been affected by the additions of vitamins, which 
remains palatable in form and in which the added vitamins cannot be detected 
even by aconnoisseur and which is a wine which is not only full strength wine, but 
fortifled wine. It appears to me that there can be only one answer to this 
question and that is that it was likely to be so used, which leads inevitably to the 
conclusion that a sale across the counter of Hall’s Wine was likely to lead to such 
abuse as would defeat the provisions of the Prohibition Act. Under the circum- 
stances the hardship that would be imposed on the legitimate use of Hall’s Wine is 
the price that a few persons have to pay for enabling the authorities to enforce 
observance of the prohibition law on the part of others who would have every 
inducement to break it if tonic wines were freely available. Taking all factors 
therefore into consideration, I have come to the conclusion that the requirement of 
a medical certificate for obtaining Hall’s Wine is a reasonable requirement. 

Lastly, it has been contended on behalf of the petitioners that the position of 
Hall’s Wine under the amended Act and the Rules is worse than it was under the 
Rules applicable to Hall’s Wine under the unamended Act and as the Su e Court 
had declared the restrictions unreasonable, even when they were deine with 
the notifications issued under the unamended Act, I should hold in this case 
likewise. It appears to me that this is not a legitimate t. The Supreme 
Court in Bulsara’s case was not concerned with ’s Wine by itself. It concerned 
itself with considering the reasonableness or otherwise of the restrictions placed 
on the entire group of pre tions falling within the scope of medicinal ad toilet 
preparations containing alcohol; and without taking any particular preparation 
or sub-group of preparations the Supreme Court held that taken as a whole these 
restrictions were unreasonable and therefore declared that ss. 12(c) and (d) and 
18(b) were void to the extent to which they applied to such preparations. What 
I have now to consider is whether under an entirely new scheme of regulation of 
medicinal and toilet Sy aaa containing. alcohol which is to be found in the 
amended Act and the and the Resolutions passed by Government, the 
restrictions on the sale, consumption and use of Hall’s Wine are reasonable, and in 
determining that question the view that their Lordships of the Supreme Court took 
of the unamended law and the notifications issued thereunder is, in my opinion, 
not a test for determining the reasonableness of the amended law together with 
the Rules made thereunder. In my opinion, the scheme of regulation introduced 
by the amended Prohibitiow.Act, in so far it relates to medicinal and 
toilet preparations which are fit for use as a eee liquor is reasonable 
and my learned brothar Desai J. has held in The Alembic Ohemtical Works 
Co., Itd., v. The State of Bombay, that the scheme is reasonable in regard to 
preparations which are unfit for such use, with the result that the whole of that 
scheme is reasonable ; and since it is reasonable, it leads to the further consequence 
that ss. ue and (d) and 18(b) which were declared to.be void in the unamended 
Act by the Supreme Court are valid qua such preparations in the amended Act. 
The challenge, therefore, to the legislative competance on the ground that it con- 
travenes fundamental rights must also, in my opinion, fail. 

Lastly, it is urged that the determination that ’s Wine is fit for use as intoxi - 
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cating liquor is not correct and ought to be set aside. I have considered at some 
length what the ih ease be attached to the words “ fit for use as intoxi- 
cating liquor ” in s. 6A is and in the view. that,I have taken of that section, there 
cannot be the least doubt that Hall’s Wine is fit for use as intoxicating liquor. 
Prof. Yudkin himself in his evidence admitted that if the test was whether it 
could be used as an intoxicating liquor, then Hall’s Wine would be fit for use as an 
intoxicating liquor. . i 
That really concludes all that I have to determine in this case; but 
parties have thought fit, in the hope so. far as the petitioners are concerned, 
and in the fear so far as the respondents are concerned, that another 
Court might take a different view of the correct in retation of s. 6A, 
to lead evidence before me as to what concentration of alcohol in the blood 
can be said to intoxicate, assuming that the true interpretation of s. 6A 
was that the pre tion must be calculated to intoxicate; and counsel on both 
sides have ae ih gee to give my own finding on this question, as in the event 
of. another Court taking a different opinion as to the interpretation of s. 6A, 
a remand should not be necessitated. Now, in the first instance, ing that 
the interpretation of the words “fit for use as intoxicating liquor”. was 
“ calculated to intoxicate, ” Mr. Jhavery for the petitioners has urged -that 
the word “‘ intoxicate ” in this context must mean “to bring about a state of 
intoxication or drunkenness.” He has referred to a few decided cases to establish 
that drunkenness and state of intoxication are inter-changeable terms ; but I do not 
think that any authority is necessary for that proposition. I will, therefore, 
merely give a reference to the authorities that he has relied upon and they are 
State v. Trimbak Dhondu Bhoir, -Lakshminarayan v. Ramanna,’ and Narayanan v. 
State? Now, the word “ intoxicate ” is capable of being used in different senses. 
As Dr. Hakim stated, the introduction of the minutest quantity of alochol in the 
body may be said to intoxicate as it introduces toxins in the system. This he 
described as technical intoxication. The next stage would be where there are 
some outward signs in the behaviour of the individual which would indicate that 
he has had a drink. Then there would be what is called clinical intoxication, Le., 
where intoxication can be diagnosed by well-known clinical tests and the last 
stage is drunkenness or a state of intoxication and indeed a further stage was 
suggested by Mr. Patel, viz., being dead drunk. But it appears to me that if the 
meaning of the words “ fit for use as intoxicating liquor ” in s. 6A is “ calculated 
to intoxicate,” then the word “ intoxicate ” in that connection, having regard to 
the fact that s. 6A is designed to prevent the abuse of articles innocent in them- 
selves so as to defeat the provisions of the Prohitition Act, would only relate to a 
state in which a person may be described to be neither sober like a bishop nor 
drunk like a lord, in other words, when he shows some obvious signs of having had 
a drink, although such signs may not lead to any objectionable behaviour on bis 
Therefore, the question that I have to determine is at what concentration 
of alcohol in the blood does a man show such signs. There has been produced in 
this case a scale of toxic gigs Geta as by Walter R. Miles which is exh. P. 
It is headed “ Subjective States bservable Changes in Behaviour under 
Conditions of Heavy Social Drinking.” Under a concentration of alcohol in the 
blood of 10 mgs. per c.c. (0.1 per cent.) as well as against blood concentrations of 
-20, .80 and .40, corresponding to .02, .08 and .04 per cent., are given descriptions 
of states with which really we are not concerned im this case, because the blood 
concentration that the Board of Experts consider as showing symptoms of intoxica- 
tion ranges from .05 to .1 per cent. Against .05 Miles stated: “Sitting on 
top of the.world. “A free human being.’ Normal inhibitions practically cut off. 
Takes personal and social liberties of all sorts as impulse prompts. . Is long 
winded and enlarges on his past exploits. ‘Can lick anybody in the country, 
but has observable. difficulty in lighting a match. Marked blunting of self-criti- 
cism.” z ee ae cent. he states, “ Feeling of remoteness. Odd sensations 
on rubbing the together or touching the face. Rapid, strong pulse and 
1 (1055) 57 Bom, L. R: 541, 543. 8 [1952] A L R. T. O. 239. 
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breathing. Amused at his own clumsiness, or rather at what he takes to be the 
perversity of things about him.. Asks others to do things for him. Upsets 
chair on rising.” And against .1per cent concentartion, “ Staggers very percep- 
tibly. Talks to himself. Has culty in finding and puttmg on his overcoat. 
Fumbles long with the keys in unlocking and starting his car. Feels drowsy, 
sings loudly, complains that others don’t keep on their side of the road.” And 
then follow the symptoms of higher concentrations of alcohol in the blood with 
which again J am not concerned, use as I have stated earlier, I stopped evidence 

ing given as to the alcohol content that would cause drunkenness. These 
symptoms have been recognised as a fair description of symptoms that are observed 
at these particular ranges of blood alcohol concentration in the standard text 
books to which a reference has been made. Then a Paper written by Greenberg 
on “ Alcohol in the Body ” has been produced (exh. 11) in which Greenberg adopts 
practically the symptoms laid down by Miles and adds that a concentration of 


about .05 per cent. of alcohol would result from drinking two or three ounces of 
whisky and a concentration of .1 per cent. from five or six ounces of whisky. It 
must be remembered in this connection that Greenberg is referring to American 


whisky and in the case of American whisky the alcohol content is 50 per cent. 
while the alcohol content of English Whisky is generally 40 per cent. and the 
American fluid ounce is also slightly larger than the English fluid ounce. Then 
in “ Alcohol: Its Action on Human Organism ”, exhs. 9 and 9-A, three of 
intoxication have been described, and the first of these stages is described as follows : 

“ Weakening of self-control evident in every stage of drunkenness ; most prominent feature 

of initial stage.” 
The learned author states: 

“ And the weakening of his critical self-awareness is especially revealed by the fact that such 
jovial remarks as he now utters seem to him to shine with a lustre hardly perceptible to the 
normal mind ; hence the tendency, perhaps the most characteristic and constant feature of the 
first stage of drunkenness, to flippant whimsical utterances, which, like the rest of the subject's 
behaviour, betray the blunting of his critical self-consciousness and of his sense of personal 


responatbilrty. 

The book proceeds to pomt out that the successive stages or phases of intoxication 
cannot be sharply distinguished, and every case presents its peculiar combination 
and succession of features. These three stages really do not concern us except 
the initial stage, and obviously the initial stage is reached as appears from Miles’s 
tables, which Greenberg in effect adopts, even at as low a concentration as .05 
per cent. Mr. Jhavery for the petitioners has relied on exh. Z, which gives in 
cartoon form the effects of alcohol in the urine; and for a concentration of less than 
1 . in the urine the person who is depicted in the cartoon is described as “ dry 
and decent,” whilst for a concentration of between 1 to 2 mlgs. the person is des- 
cribed as “ delighted and devilish.” Now it must be remembered that the concen- 
tration of alcohol in the urine is higher than that in the blood and the ratio, as 
has been established on the evidence, is roughly 1.8 to 1, and the so-called “‘ dry 
and decent” individual would have a blood concentration of very much less 
than 1 mlg. which is the same thing as 1 per cent; but of course the concept of 
“ dry and decent ” in a society that is wet must be different from the concept 
of dry and decent in a society in which prohibition has been introduced, and no 
person can be said to be who has had a drink, howsoever decent he may be 
otherwise. In any event, what one has to determine for the purposes of attaching 
a meaning to the word “ intoxicate ” is: What is the minimum blood concentra- 
tion of alcohol that may be considered as showing the symptoms which may be 
fairly taken to be the symptoms of ha had a drink, symptoms which by them- 
selves may not be obnoxious or ondestable and yet are symptoms of having had 
a drink? -I have no doubt that the concentration of blood at which it may be 
said that there are signs of intoxication is as low as .05 per cent. 

The next question to which a large volume of evidence was directed was to deter- 
mine what quantity of alcohol would have to be consumed in order to bring about 
such a concentration of blood. In order to appreciate the relationship of concen- 
tration of alcohol in the blood to the amount of alcohol in the y, one may 
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usefully turn to an explanation given by Haggard and Jellineck in their book 
“ Alcohol Explored ” in language which even a layman may perhaps find easy 
to follow. At page 84 the learned authors: state as follows: 

“ The extent to which aloohol is eventually diluted after absorption depends upon the amount 
of body water, and this in turn 1s mfluenced by body weight. The water of the blood makes up 
about 5.0 per cent of the weight of the body ; the fluid in and around the cella, about 65.0 per 
oent. Thus, the approximate total amount is 70.00 per cent of the weight of the body. A man 
of average size, 155 pounds, would thus have about 100 pounds of water in which tho aloohol 
would eventually be diluted. Mag 

If such a man had in his body and thoroughly distmbuted, 2 ounces of aloohol, the concen- 

tration of aloohol in the body water would be 0.115 per cent (2 ounces ıs 0.115 per cent of 109 
pounds). It would nob follow, however, that this would be the concentration in his blood or in 
any particular tissue or organ. These concentrations would depend upon how much water 
contaming the aloohol was in the blood or tissues. And snoe about 85.0 per cent of the volume 
of blood is water, the concentration in the blood would, for the amounts given, be nearly 0.1 
“sper oent.” 


The learned authors then proceed to point out that the simple relations shown 
here are subject to qualifications, because the concentration of alcohol that is 
found in the blood depends on many factors which cannot be accurately assessed. 
The first factor is that if alcohol is taken in a diluted form, the concentration in 
the blood is smaller and takes place after a longer time. The second factor is 
that if there is food in the stomach, the absorption of alcohol in the blood is delayed 
and as the process of oxidation of alcohol begins the moment alcohol is taken in, 
the ultimate content of alcohol in the blood is much less and therefore any attempt 
made to determine what particular quantity of a preparation Sang amr 
would produce .05 per cent. of alal concentration in the blood can at give 
a very rough and approximate result. Calculations were made by Dr. Hakim on 
the footihg of certain experiments made as to the concentration of alcohol in the 
blood administering 4 ounces of British Whisky on an empty stomach and 
after a meal as well as on administration of the same quantity of alcohol found 
in beer, which contains alcohol in a much more diluted form and what Dr. Hakim 
set himself to do is to draw from these figures what I may describe as a double 
mean, 1.e., a mean between a blood concentration on an empty stomach and a 
full stomach with whisky administered, then a mean between alcohol concentrate 
in the blood by administering beer containing the same quantity of alcohol on an 
empty stomach, and on a full stomach and thirdly a mean of these two means. 
Now, it seems ta me to be a futile procedure to proceed along these lines, because 
if s. 6A wishes to, prevent alcohol from being drunk, there is no guarantee that the 
erson who wishes to drink it will not drink it on an empty stomach and therefore 
wing any mean between the blood alcohol concentrate on an empty stomach 
and a full stomach js itself futile ; and undoubtedly a mean between the concentrate 
obtained by Aro] in whisky and the same quantity of alcohol in beer in order 
to determine the blood alcohol content after inistering a similar quantity of 
alcohol through Hall’s Wine appears to me to be doubly futile. Dr. Hakim, 
however, admitted in his evidence that he had to resort to this somewhat round 
about process for determining the quantity of Hall’s Wine required to cause a 
aire ie quantity of alcohol to appear in the blood because he was unaware of 
any experiments with the administration of wine. Thereupon in cross-examination 
he was shown exh. 14 which gives in a tabular form the result of experiments 
made by ingestion of wine in a single dose corresponding to 0.5 cc. Ethyl alcohol 
per kg. body weight; and these experiments show that by administering 86 cc. 
of alcohol to a person wighing 72 kg. a maximum blood alcohol concentration of 
-065 was obtained. Dr. Hakim said that he could express no opinion as to the 
result of these experiments without having time to study what he described as 
the complicated tables in exh. 14. In the book “A Review of the Effects of 
Alcohol on Man ” at 199 the ot aera i amounts of alcohol in the blood 
stream after certain doses of liquors have been set out and amongst them are 
7 ounces of Marsala Wine, and the amount of alcohol in the blood is stated to be 
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0.058. In the same book at page 285 the alcoholic content of Marsala Wine is 
stated to be between 17 and 19 percent., with the result that the alcohol content 
found in this case corresponds approximately with the alcohol content found in 
the ents exh. 14; and weré'jf*necessary for any purpose to ascertain what 
quantity of Hall’s Wine would be required for the purpose of bringing about a 
blood concentration of .05 percent. I would consider the evidence of experi- 
ments in exh. 14 and the statements in The Review of the Effects of Alcohol on 
Man ” as a guide for calculating the:requisite quantity. It appears to me to be 
quite unnecessary to pursue the arithmetical part of this inquiry and to make the 
actual calculation, because the only- ‘dSuggestion made by the petitioners is that if 
the quantity arrived at is so large that 16 Sines betes ctl be a ti ae 
it, then the wine would not be calculated to intoxicate. Obviously, the quantity 
arrived at on the footing of these two experiments cannot be so large and I have, 
therefore, not gone into the actual arithmetical calculation. Im any event, the 
quantity that was sought to be determined by the Board of Experts was in relation 
to the entire of .05 to .1, and as I have said before, I am of opinion that were . 
it necessary to determine a concentration in the blood at which a man may be’ 
said to show signs of intoxication in the context of s. 6A that would be as low as 
.05 per cent. 

I must notice in this that although at one stage I ruled that I will not 
allow any evidence to be led to prove what quantity of Hall’s Wine would cause 
intoxication, : before that ruling was given, some evidence had already gone in on 
that point, although cross-examination with regard to that evidence was not 
permitted ; and in connection with the question as to whether the determination 
of.the Board of Experts was proper, some evidence as to the concentration of blood 
which could be said to show any signs of intoxication was inevitable and was 
admitted, and in that regard, occasional evidence has gone in without objection 
as to the blood concentration at which a person may be said to be clinically drunk 
or drunk in the common sense of the word, i.e., under the influence of drink. 
But the evidence is by itself incomplete by reason of the fact that I had given 
the ruling that I have referred to and as I am of opinion that for the purposes of 
this case it is absolutely and entirely irrelevent to determine what quantity of 
Hall’s Wine would cause a state of intoxication or drunkenness. 

The result, therefore, is that the challenge of the petitioners to the regulation 
of the sale, possession, consumption and use of Hall’s Wine fails and the petition 
shall be dismissed and the rule discharged with costs. 

I direct that the costs of this petition should be taxed on the basis of a long 
cause. As only one counsel has Gane throughout on behalf of the State of 
Bombay, in taxing the costs as a only one counsel shall be allowed. 

Although this petition was presented in in March 1958, it has not been di 
of earlier mainly because after the matter reached hearing, it had once to be 
adjourned because I was called away to the Appellate Side and thereafter it was 
adjourned at the request of counsel on both sides. 


The petitioners appealed. 


N. A. Palkhioala, with P. N. Bhagwati and S. J. Sorabji, for the dent 
H. M. Seeroat, with M. P. Amin, Advocate General, and R. M. Kantawala, 
for the respondents. 


Cmacta C. J. Petitioners No. 1 are a private linfited company carrying on the 
business of importers, m ts and dealers in medicinal pre tions containing 
alcohol including Hall’s Wine throught India, and petitioner o. 2 is the managing 
director and one of the major shareholders of petitioner No. 1 company. It 
appears that in the of January 1952 petitioners No. 1 were appointed 
sole agents for India for ’*3 Wine which is manufactured by Stephen Smith 
& Co. of United Kingdom. Petitioner No. 2 buys, possesses and consumes Hall’s 
Wine for the purpose of his health and according to him this wine is productive 
of the beneficial effects of invigoration, strength and energy. The petition from 
which this appeal arises has been filed on the ground that the fundamental rights 
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of petitioner No. 1 company under art. 19{J)(g) and the fundamental rights of 

aae No. 2 under art 19(1)(f) in respect of Hall’s Wine have been affected 

y certain legislation passed by the State Government. It is urged by petitioner 

No. No. 1 company thet their right to carry on business and to sell Halls ine has 

ered with and it is alleged by petitioner No. 2 that his right to buy, 

RE and consume Hall’s Wine has also been interfered with by the impugned 
egislation. 

In order to understand the contentions of the parties it is necessary to go back 
to the legislative history in connection with the Prohibition. law in our State. 
The policy of Prohibition was enforced in this State by Act XXV of 1949 which 
came into force on June 16, 1949. That Act was challenged before this Court 
and this Court gave a ie: Saag coming to the conclusion that certain portions 
of that Act were invalid. e full bench held that the State Legislature was not 
competent to legislate with regard to medicinal and toilet preparations and it 
also held that to the extent that all medicinal and toilet preparations came within 
. the ambit of the Prohitition law, that part of the law constituted an unreasonable 
restriction upon the fundamental rights of the citizens. In coming to this con- 
clusion it is important to bear in mind that we put particular e phan on the fact 
that the legitimate use of medicinal preparations was prohibited merely because 
those medicinal preparations might be converted by an addict to an illegitimate 
use. We gave an illustration in that judgment of eau-de-cologne which is a 
toilet article and we pointed out that merely because a person might choose to 
drink eau-de-cologne as liquor because he could not satisfy his thirst otherwise, 
there was no justification for ee a large body of citizens from making a 
legitimate use of that toilet article. There was an appeal from our decision and 
the matter was decided by the Supreme Court and the Judgment is 
State of Bombay v. F. N. Balsara.! The Supreme Court oe at 


the Legislature had no competence to | te with icinal and toilet 
a eal, but with respect it with us in the view "that we had taken 
i to the violation of fundamental rights, and at p. 997 the Supreme Court 


cited with approval a passage from the judgment of the full bench : 


“ Therefore, we hold that to the extent to which the Prohibition Act prevents the possession, 
use and consumption of non-beverages and medicines and toilet preparations containing aloohol 
for legitimate purposes the provisions are void as offending against art. 10%(I)(f) of the Consti- 
tution even if they may be within the legislative competence of the Provincial Legislature.’’ 
Having agreed with the full bench, the Supreme Court declared certain provisions 
of the Act as invalid, and those with which we are concerned are cl. (eh of s. 12, 
so far as it affects the nee 3 or buying of such medicinal and toilet preparations 
containing alcohol ; cl. (d) of s. 12, so far as it affects the selling or buying of such 
medicinal and toilet preparations containing alcohol ; and cL (b) of s. 18, so far as 
it affects the consumption or use of such medicinal and toilet preparations contain- 
ing alcohol. Now, it must not be overlooked that the decision both of the full 
bench and of the Supreme Court proceeded on this important fact that the Prohi- 
bition Act which was before them brought about a total and complete prohibition 
with regard to all medicinal and toilet pre tions ; no distinction was sought 
to be made under that law between a medicinal preparation which was strictly 
medicinal and a medicinal preparation which may be used or drunk as a beverage ; 
and what impressed both the full bench here and the Supreme Court in Delhi was 
the rather startling fact that the Legislature had prevented citizens from obtaining, 
possessing or consuming liquids which were strictly medicinal and ‘also poss 
and using articles which were strictly toilet articles and tRat neither the medici 
nor the toilet preparations could be ordinarily or normally used as an intoxicating 
liquor. Both the Courts felt that to penalize honest and ‘law-abiding citizens for 
the misdeeds of a few perverted addicts was hardly in consonance with the funda- 
mental rights conferred upon the citizens of India. 

After these two decisions, certain changes were brought about in the Prohibition 
Act and these changes are the subject matter of controversy before us today. 


1 ' (1951) 58 Bom. L. R. 982, 8.0. 
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It cannot be disputed that the changes were brought about in order to bring the 
law into conformity with the decision given by the full bench and the Supreme 
Court, and the and perhaps the only contention which we have to consider 
is whether the State Legislature has succeeded in effectuating its intention, or 
whether—as in some cases the Legislature unfortunately does—it has misfired. 
The first and most important peur was brought about was in the Act itself. 
An ing Act was passed, Act of 1952, which came into force on October 
22, 1952, and this Act did not merely introduce a few new sections, but we agree 
with Mr. Seervai who has appeared for the State that the amendments effected 
really altered and amended the whole basis of the Prohibition Act. To summarise 
these alterations to the extent that they are relevant for the purpose of the question 
that we have to decide, for the first time the law made a distinction between 
preparations containing alcohol which are fit for use as intoxicating liquor and 
aio ease ae Noa rer a O which are unfit for use as ese pheg uor, 
and having made that distinction the Act removed from the ambit of the ibi- 
tion Act those medicinal and toilet preparations which were unfit for use as intoxi- 
cating liquor. In other words, the Legislature clearly declared its intention that 
it wanted to remove the unreasonable restrictions upon the rights of citizens which 
had been pronounced upon by the full bench and the Supreme Court, and the 
manner in which these restrictions were sought to be removed was that in order 
to give effect to the Prohibition policy the Legislature would not permit the free 
use of medicinal and toilet p ons which could be drunk as abba ke 
because to it the free use of such preparations would obviously be to defeat 
the very policy for which the Act was passed. But to the extent that there were 
toilet medicinal preparations which could not normally and ordinarily be 
drunk as beve and with regard to the free use of which the policy of Prohibition 
would not be affected, the Legislature, as we just pointed out, removed them from 
the ambit of the Act. This basic alteration in the structure of the Act was brought 
about by s. 24A which took out of the ambit of Chapter III, the main Chapter in 
the Act, toilet and medicinal preparations containing alcohol which were unfit 
for use as intoxicating liquor. It also set up a machinery under s. 6A of a Board 
of Experts for the purpose of determining whether a medicinal or toilet preparation 
was or was not an article unfit for use as intoxicating liquor, and it gave the right 
to the State Government, after obtaining this advice from the Board of Experts, to 
determine whether any such article was fit for unfit for use as intoxicating liquor, 
and on the determination by the State Government it introduced a rule of evidence 
by which a rebuttable ae ger age arose in favour of the determination made by 
the State Government. It provided against the possibility of medicinal or 
toilet preparations containing alcohol being used in an illegitimate manner by 
enacting in s. 59A that no person shall knowingly sell any article to which a. 24A 
applies for being used as an intoxicating drink, or sell any such article under circum- 
stances from whch he might reasonably deduce the intention of the purchaser to 
use them for such purpose. 

Certain rules under the Act, called the Bombay Spirituous Medicinal Preparations 
(Sales) Rules, were promulgated on June 26, 1954, and “ spirituous medicinal 
preparation ” to which these rules applied was defined as any medicinal preparation 
in liquid form containing alcohol which is fit for use as intoxicating liquor. 
application for licence to sell spirituous medicinal preparations has to be made 
under r. 4 and the licence was*to be granted by the Collector under r. 5 if he was 
satisfied that there-was no objection to grant the licence. Rule 7 provided that 
the licensee shall not sell any spirituous medicinal preparation to any person 
unless he produced a medical prescription in that behalf, and r. 9 obliged the 
licensee to preserve all medical prescriptions presented to him for the purchase of 
the spirituous medicinal preparations or true copies thereof for a period of one 
year from the date of the sale. Therefore, the effect of these rules was that spiri- 
tuous medicinal preparations could not be sold except under a licence to be issued 
by the Collector and no person could buy such spirituous medicinal preparation 
except on a medical a paoee given to him by a qualified medical practitioner. 
On the same day an order of exemption was passed by the State Government under 

L.R.—82. 
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cl. (d) of s. 189 exempting medicinal preparations containing alcohol which are 
fit for use as intoxicating liquor from the operation of s. 12(c), in so far as it related 
to possession by a person in such quantity “under a medical prescription, from 
s. 12(d), in so far as it related to buying of such preparations under a medical 
prescription, and from s. 18(d), in so as it related to the consumption or use of 
a preparation sold to a person under a medical prescription. 

Government started working the machmery under s. 6A by a letter of reference 
which it addressed to the Board of on September 24, 1954. Various 
spirituous medicinal preparations were referred to the Board and the Govern ment 
sought the Board’s advice as to whether they were medical preparations or wines 
and whether they were unfit for use as intoxicating liquor, and in respect of those 
which were regarded as being fit for use as intoxicating liquor, what quantity would 
be required to produce intoxication ; and in the list under the heading “ Medicated 
aad Toute Wines ” is to be found “ Hall’s Tonic Wine” which is the subject-matter 
of this petition. The Board made its report on December 18, 1954, and it came 
to the conclusion that Hall’s Tonic Wine was fit for use as an intoxicating liquor, 
that it was not a medicine, and it also found that 9.8 fl. oz. of Hall’s Wine were 
sufficient for producing intoxication. On January 22, 1955, Government on the 
strength of this report passed a resolution declaring certain medicinal preparations 
containi alcohol as fit for use as intoxicating liquor, and in this list is to be found 
Hall’s Wine, and they also accepted the quantity of Hall’s Wine stated by the 
Board as sufficient to produce intoxication. On this resolution being the 
provisions of the Act e applicable to Hall’s Wine and sale or manufacture 
or ion or consumption only became permissible as provided by the Act 
and the rules framed thereunder, and it is these provisions of the Act and the rules 
to the extent that they affect the petitioners that are being challenged by this 
petition. The petition came before our learned brother Tendolkar J. and he came 
to the conclusion that the challenge to the law was unsustainable, and the peti- 
tioners have now come in appeal before us. 

The first contention urged by Mr. Palkhivala is that notwithstanding the amend- 
ment, medicinal preparations still remain outside the ambit of ss. 12 and 18, and 
this argument is based on the submission that the Legislature cannot change the 
construction of a section given to it by the highest Court of the land. It is 
that it might be open to the Legislature to cure a constitutional defect in 
the law by taking the necessary legislative steps for that purpose, but it is not 
open to a Legislature to amend the law ignoring the construction placed upon 
certain sections and, while itting those sections to form part of the statute, 
to enact other sections which seek to give a construction to the impugned sections 
different from the construction placed upon them by the High Court or the Supreme 
Court. Itis pointed out that the assumption underlying s. 24A is that fit medicinal 
preparations—and we will use hereafter that compendious expression to indicate 
medical preparations fit for use as intoxicating liquor—are within the ambit of 
sa 1 arid 18: esate an cern from the it of Chapter IM of the Act unfit 

reparations the Legislature has clearly indicated that fit preparations are control- 
fed y the provisions of ss. 12 and 18, and what is pointed out by Mr. Palkhivals 
is that ss. 12 and 18 having been declared to be invalid with regard to medicinal 
and toilet preparations by the Supreme-Court, it was not open to the islature 
to go behind the declaration and retain ss. 12 and 18 in the Act and e those 
sections applicable to medicinal and toilet preparations.. Now, this argument is 
based on a clear fallacy. As we have y pointed out, thé question of distin- 
ishing between one medicinal and toilet preparation &nd another was never 
considered either by the full bench here or by the Supreme Court. The invalidity 
which was declared was wholly based on the fact that all medicinal and toilet 
tions were sought to be brought within the ambit of the Prohibition Act. 

it is, in our opinion, holly untenable to contend that we must look at the Supreme 
Court decision declaring these sections invalid quae medicinal and toilet prepara- 
tions without looking to the reasons which led the Supreme Court to that conclusion. 

In further support of his contention, strong reliance is placed by Mr. Palkhivala 
on s subsequent decision of the Supreme Court in Behram Khurshed Pesikaka v. 
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The State of Bombay', which again had the Prohibition law before it in a different 
context. e Supreme Court was.there considering the conviction of a person 
for consuming alcohol and the only:'simple question that the Court was called 
upon to consider was a question of burden of proof, whether it was for the State 
to prove that the accused had consumed prohibited liquor or whether it was for 
the accused who had admittedly consumed alcohol to establish that what he had 
consumed was not prohibited liquor ; and it was in connection with this question 
that certain observations were made by the learned Chief Justice and they have 
been relied upon by Mr.Palkhivala. In order to decide this question the feared 
Chief Justice had to consider what was the effect of the declaration of mvalidity 
of s. 18(b) by the Supreme Court in Bulsara’s case, and the learned Chief Justice 
says (p. 649): 

“ The part of the section which has been dealared void has no legal farce so far as citizens 
are concerned and it cannot be recognised as valid law for determining the rights of citizens. 
In other wards, the ambit of the section stands narrowed down so far as its enforceability against 
citizens is concerned and no notice can be taken af the part of the section struck down in & prose- 
cution for contravention of the provisions of that section, with the consequence that in prose- 
cutdons against citezens of India under section 18(b), thé affence of contravention of the section 
can only be proved if it is established that they have used or consumed liquor or’an intoxicent 
which is prohibited by that part of the section which has been declared valid and enforceable and 
without reference to its unenforceable part.” 

Again at p. 651 the learned Chief Justice says: 


“The reeult therefore of this pronouncement is that the part of the section of an existing 
law which is unconstitutional is not law, and is null and void. For determining the rights and 
obligations of citizens the part declared void should be notionally taken to be obliterated from 
the section for all intents and purposes though it may remain written on the statute book and be 
a good law when a question arises for determination of rights and obligataons incurred prior to 
26th January, 1950, and aleo for the determination of rights of persons who have not been given 
fondeamental rights by the Oonstitution.”’ 

On the strength of these remarks what has been urged by Mr. Palkhivala is that 
although it was competent to the Legislature to cure the invalidity in ss. 12 and 
18, it could only do so either by amending s. 12 or s. 18 or by enacting another 
section dealing with fit preparations, but ıt could not cure the invalidity in the 
manner in which it is sought to be done. In our opinion, this is a pure question 
of drafting. Courts are disinclined, and in our opinion rightly so, to invalidate 
as far as possible any legislation passed by a Legislature even when there are 
sometimes substantial defects in that legislation, but surely no Court would 
it itself to defeat a legislation passed by the islature with an express 
intent, merely because in its opinion a better form erin might have Hen 
adopted. As we said before, the intention of the Legislature in amending the 
Act is perfectly clear. The question we have to ask ourselves is this: ‘‘ Has the 
islature so clearly failed to effectuate that intention as would compel us to 
strike down the impugned legislation?” It is impossible to suggest that the 
islgture was not ing the decision of the Supreme Court that ss. 12 and 
18 were notionally obliterated from the statute to the extent that they referred 
to medicinal and toilet preparations. But in the very Act by incorporating 
8. 24A in Chapter DI the Legislature effectively amended ss. 12 and 18, because ` 
whereas at the date when the Supreme Court made its declaration ss. 12 and 18 
applied to all medicinal and toilet preparations, by reason of the amendment ss. 12 
and 18 only applied to a certain limited category of medicinal and toilet prepara- 
tions. It seems to us futile to suggest that a different result could have been 
achieved by having a separate provision in a separate Chapter for medicinal and 
toilet preparations fit for use and leaving ss. 12 and 18 unaffected and unamended 
and with the same infirmity attaching to them as pointed out by the Supreme 
Court. 
The next submission made by Mr. Palkhivala is that the restrictions with regard 
to medicinal preparations fit for-use as intoxicating liquor must be considered 
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unreasonable on the simple oe that an identical set of restrictions were held 
to be unreasonable by the Supreme Court, that we are bound by the decision 
of the Supreme Court, and any investigation into the nature of restrictions now is 
entirely beside the point and we must dutifully give effect to the decision of the 
Supreme Court on an identical question. In this connection it is pointed out that 
in Balsara’s case various notifications and rules were referred to which are almost 
similar in terms to the rules which we have already pointed out, and it is said that 
if after considering those rules and notifications the Supreme Court came to the 
conclusion that the restrictions were unreasonable, there is no reason why we 
should come to a different or sed ca tere Now, in advancing this argument 
it is again being overlooked that what the Supreme Court was considering was a 
case where there was total prohibition of all medicinal and toilet preparations, 
and when it was urged that certain rights were conferred upon citizens under rules 
and notifications, the Supreme Court rejected that contention because it took the 
view that no case was made out for any restriction whatsoever in case of medicinal 
and toilet preparations which were unfit for use, and that even compelling a citizen 
to possess medicinal and toilet preparations under a pou was an unreasonable 
restriction. What we are now asked to consider is whether differentiation having 
been made between fit and unfit preparations, the restrictions placed upon the 
use of ftt preparations are such as could be considered to be unreasonable. 

The next question brings us to the nature of the restrictions and whether they 
are reasonable. Before we deal with these restrictions, perhaps a few general 
observations may be useful. When a Legislature imposes restrictions upon the 
fundamental rights of a citizen, the Court must not judge these restrictions by any 
absolute standard. Whether the restrictions are reasonable or not must largely 
depend upon what is the object the Legislature is seeking to achieve by legislation 
and what is the mischief it is aiming at. If the restrictions are necessary and 
essential in order to achieve the object and to remove the mischief, then ordinarily 
the Court must uphold those restrictions. To the extent that the restrictions 
beyond the necessity for achieving the object or removing the mischief, undoubtedly 
the restrictions would be unreasonable. It is important to bear in mind that only 
those restrictions are permissible which are in the interests of eral public. 
If the law which is passed and the policy which is sought to be enforced is in the 
interests of the general public, then it is obvious that any restriction which makes 
it possible to enforce the law must equally be in the interests of the policy. In 
this connection we must haere bear in mind that the policy which the Legis- 
lature was seeking to enforce under the Act was the policy of Prohibition. For 
this policy it had received the mandate of the Legislature, the Courts had held 
that the islature was competent to enforce that policy, and any restrictions 
upon the general public in the interests of that policy and for the purpose of 
enforcing that policy and the advancement of that policy must be held to be proper 
and valid restrictions ‘so ae the Legislature has been permitted to give effect 
to the Seat in question. erefore, it is in the light of these observations that 
we must look at the restrictions which are challenged as unreasonable. It would be 
erroneous, in our opinion, to consider every restriction from the point of view of 
some vague and indefinite standard which might be set up as to personal liberty 
and individual rights. Personal freedom and the rights of the individual must be 
circumscribed by what the Legislature considers to be in the interests of the general 
public, and if the islature has taken the view that it is in the interests of the 

eral public that the citizens should give up consuming or using intoxicating 
aioe except under severe restrictions, then the Court gnust accept that policy 
as in the interests of the general public and must help the Legislature to enforce 
that policy and to bring it to fruition. 

Before we deal with the actual restrictions themselves, there are one or two 
legal arguments of some considerable importance which were advanced and which 
we may first notice. It was urged by Mr. Palkhivala that in order to determine 
whether the restrictions imposed are reasonable or not, we must look at the Amend- 
ing Act by itself and not in conjunction with the rules and notifications subsequen- 
tly , and what is said is that- if we look at the Act by itself, the Act constitutes 
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a clear invasion on the fundamental rights of the citizen and it must be struck 
down. It is further said that if the Act constitutes an invasion on the fundamental 
rights of citizens, then the Legislature was not competent to enact that law, that 
the law was void in its inception, and no subsequent rules or notifications can 
validate that piece of legislation. In this connection emphasis is placed upon the 
fact that the Act we are considering, Act XXVI of 1952, is a post-Constitution 
Act and it is governed by art. 18(2) of the Constitution which provides that the 
State shall not make any law which takes away or abridges the rights conferred 
by Part IT and any law made in contravention of this clause shall, to the extent 
of the contravention, be void ; and what is argued is that this prohibition in art. 
18(2) makes the Legislature incompetent to pass a law which is in violation or in 
abridgement of the fundamental rights guaranteed by Part III, and if such a law 
a it was passed by a Legislature which was incompetent to do so. 

ore we look at the authorities, we may consider the question from the point 
of view of the basic features of our Constitution. The Constitution confers upon 
the State Legislature competence and authority to legislate with regard to certain 
subjects. With regard to other subjects the Legislature has no competence 
whatever. Therefore, when a State Legislature attempts to legislate on a topic 
which is not within its competence, it is clearly acting without competence or 
jurisdiction. It is handling, 1f one might so put it, a subject which it is prevented 
from ing ; it is dealing with a matter which the Constitution has asked it not 
Bie ee In such a case it is clear that the Legislature has 
legislated without competence and any law so passed is clearly u#ra vires of the 
EEE We are here concerned strictly with the vires of the Legislature, 
and if a law is challenged on this ground, the only question that the Court has to 
consider, looking to the seventh Schedule and the Lists in the Schedule, is as to 
whether the legislation was within the competence of the Legislature by reason 
of the topics left within its jurisdiction. In such a case, it may be pointed out, 
no question of the validity or invalidity of the law can arise because the lack or 
absence of vires is sufficient to invalidate the law and the invalidity arises not by 
reason of any violation of any injunction in the Constitution, but by the absence 
of jurisdiction in the Legislature to legislate on a particular question. But even 
though a Legislature may legislate with competence and with jurisdiction, the 
legislation may still be struck down if it violates or contravenes any provision of 
the Constitution, Confining ourselves to the fundamental rights, with which we 
are concerned, F is always open to a person, to whom a fundamental right has 
been guaranteed, to chall even a competent legislation on the ground that it 
violates his fundamental right, and if the liv which: ia impugned comes between 
him and the exercise of his fundamental right, the Court must declare that law to 
be invalid. But a distinction between a law which is bad on the ground that it 
is ulira vires of the Legislature and a law which is invalid as contravening funda- 
mental rights is vital and fundamental. In the first case the law is a nullity, is 
bad from its inception, and nothing can be done to cure that law. It is as bad asa 
decree passed by a Court without jurisdiction which is a nullity for all purposes. 
In the second case the position is different. Im the case of a violation or infraction 
of fundamental rights, before it is decided that there has been such violation or 
infraction, an investigation has to be held because whether a restriction is reasona- 
ble or not has been made justiciable and the Court has to decide after consideration 
of various circumstances whether the restrictions i by the Legislature is 
justified or not. There is another respect in which the distinction is vital. In 
the case of a law which*is passed by a Legislature which is incompetent, the law, 
as pointed out, is totally void from its inception. In the other case, where the law 
is ager by a competent Legislature but which may contravene fundamental 
rights, the law may still be good in case of those fundamental rights which are 
only guaranteed to citizens as non-citizens. Therefore, it would not be 
true to say that the position of a law passed by a Legislature without competence 
and the ition of a law passed by a Legislature with competence but which 
violates ental rights is the same. In the first case, the law is obliterated 
from the statute book on the Court giving a declaration that it is utra vires ; it is 


i p . 
822 THE BOMBAY LAW REPORTER. [voi Lt, 


void ; it is a nullity ; no rights flow from it. In the latter case, it is bad only quae 
the person who complains of violation of his fundamental rights, because what the 
Court does in the case of fundamental rights is to prevent the law from coming in 
the way of the citizen exercising his rights; the Court is not concerned with the 
other effects of the law. Finally, the other distinction that must be borne in mind ' 
is that a petitioner who comes to Court complaining of violation of his fundamental 
rights must establish his case as at the date of the petition. He must satisfy the 
‘Court that at the date of the petition the law is such as contravenes his fundamental 
rights. If the law holds out no threat, if the enforcement of the law as at that 
date does not deprive him of any of his rights, it would be futile on his part to hark 
back to what the position might have been when either his fundamental rights 
were not infringed or he did not make a complaint of that infringement. But in 
the case of an incompetent legislation, as already pointed out, no rights whatever 
can flow from that legislation. If what we have just said is the correct position 
- in law, then what we have to examine is whether the Supreme Court has taken a 
view contrary to what we feel is the proper view to take of laws by the 
Legislature. Undoubtedly, if the Supreme Court has taken a different view, 
however strongly we may feel about the opinion we have just expressed, we must 
discard our opinion and accept the position taken up by the Supreme Court. 

In this connection reliance is first placed, and very strongly op] upor Pesi- 
kaka’s case and our attention is drawn to the in the judgment of the learned 
Chief Justice at page 652 in which, accordi to Mr. Palkhivala, the learned Chief 
Justice has made it clear that there is no distinction whatsoever between a case 
of a Legislature passing a law with regard to a subject-matter over which it has 
no jurisdiction and the case where the Legislature passes a law infringing a funda- 
mental right, and Mr. Palkhivala says that the learned Chief Justice has made it 
clear that in both these cases the lature is incompetent and the same situation 
arises with regard to both types of legislation, acid the pasange reli ronda tis 

“ We are also not able to endorse the opinion expressed by our learned brother, Venkatarama 
Ayyar, that a declaration of unconstitutionality brought about by lack of legislative power 
stands on a different footing from a declaration of i ity brought about by reason 
of abridgament of fundamental righte. Wo think that it is not a correct proposition that consti- 
tational provisions in Part II of our.Constitution merely operate as a check on the exercise 
of legislative power. It is axlomatio that when the law-making power of a State is restricted 
by a written fundamental law, then any law enacted and opposed to the fondamental law is in 
excess of the legislativo authority and is thus a nullity. Both theese declarations of unconstitu- 
tonality go to the root of the power itself and there is no real distinction between them. They 
represent but two aspects of want of legislative power. The legislative power of Parliament and 
the State Legislatures as conferred by articles 245 and 246 of the Constitution stands curtailed 
by the fundamental rights chapter of the Constitution. A mere reference to the provisions of 
article 13(2) and articles 245 and 246 is sufficiant to indicate thad there is no competency in Parlia- 
ment or a State Legislature to make a law which comes into clash with Part HI of the Consti- 
tution after the caming into force of the Oonstitution.” 

And then the learned Chief Justice refers to art. 18(2) which deals with post- 
Constitution laws. Now, perhaps it would be over-simplification of this part 
of the judgment perth that the Supreme Court was not dealing with the case 
that we are dealing with or that the Supreme Court was concerned with a declara- 
tion of invalidity and not with a case of curing a constitutional defect, because 
undoubtedly there are weightyewords of the learnéd Chief Justice where he has 
taken the view that there 1s a lack of legislative power and a check and control 
of legislative power not only with regard to the subject-matter but also with regard 
to Part III of the Constitution, and he has referred to art. 18(2) on which, as 
already pointed out, Mr. Palkhivala places considerable reliance. Now, if the 
position in law stood thus, viz., concluded by this judgment and the observations 
of the learned Chief Justice, we would undoubtedly have found it rather difficult 
to come to a different and contrary conclusion. It may be stated that this Oourt 
took the same view of the law which we have just enunciated in Untied Motors 
(India), Itd. v. State of Bombay." 

1 (1952) 55 Bom. L. R. 246, 266. 
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But there is a subsequent judgment of the Supreme Court which, with respect, 
not only considerably shakes the authority of Pesikaka’s case on this particular 
pont but which, it seems to us, almost overrules Pestkaka’s case, if not expressly, 

implication. Turning to that judgment which is Bhtkajr Narain Dhakras v. 

he State of Madhya Pradesh, in that case the validity of the C. P. & Berar Motor 
Vehicles (Amendment) Act, 1947, was challenged. It was a pre-Constitution 
Act, and the Act, but for the subsequent constitutional amendment, would have 
been invalid as impairing fundamental rights of the petitioner, and the Acting 
Chief Justice Das, as he then was, at page 599 says : 

“ Therefore between the 26th January 1950 and the 18th June 1951 the impugned Acb 
could not stand in the way of the exercise of the fundamental right of a citizen under article 
19(7)(g). The true position is that the impugned law became, as it were, eclipsed, for the tims 
being, by the fundamental right. The effect of the Constitution (First Amendment) Act, 1951 
was to remove the shadow and to make the impugned Act free from all blemish or infirmity.” 
Therefore, according to this passage it is clear that the learned Acting Chief Justice 
clearly takes the view that when a law is impugned on the ground of contravention 
of a fundamental right, the law does not become obliterated nor does it become 
void, but it is eclipsed and the shadow which hangs over the law can be removed 
when the law ceases to contravene the fundamental right. What is pointed out 
by Mr. Palkhivala is that the learned Acting Chief Justice was dealing in that case 
with a ee Act and the position with regard to a post-Constitution 
Act is different because even the language of art. 18(1) and 18(2) according to 
Mr. Palkhivala is different and the position in law is not the same under art. 18() 
and art. 18(2), But this criticism of this passage has no validity because at 
bottom of p. 599 the learned Acting Chief Justice says : 

“ AUN laws, existing or future, which are inconsistent with the provisions of Part III of our 
Constitution are, by the express provision of article 18, rendered void ‘to the extent of such 
inconsistency.’ Such laws were not dead for all purposes. They existed for the purposes of 
pre-Oonstitution mghta and liabilities and they remained operative, even after the Constitution, 
as against non-citizens. It is only as against tho citizens that they remained in a dormant 
or moribund condition.” 

Therefore, it is clear from this passage that not only a pre-Constitution law, but 
a post-Constitution law as well, does not become dead by reason of its being incon- 
sistent with the provisions of art. 18, and therefore, to the extent that the learned 
Chief Justice in Pestkaka’s case stated that ss. 12 and 18 of the Prohibition Act 
were obliterated from the statute because the Legislature which passed them was 
incompetent to enact those sections and that those sections were void and that 
there was no difference between the case of incompetency due to lack of jurisdic- 
tion with regard to particular matters and an act of incom due to infringe- 
ment of fundamental rights, that observation must be not only not to have 
been accepted in the later judgment of the Supreme Court, but to have been expres- 
sly dissented from by the learned ing Chief Justice. Nothing can be clearer 
than the passage just referred to where learned Acting Chief Justice in terms 
refers to all laws, existing or future, and makes it clear that such laws are not dead 
for all purposes if they are inconsistent with the provisions of Part III of our 
Constitution. Attention should also be drawn to the fact that in the j nt 
in Pestkaka’s case the American Constitutional doctrine as to invalidity of laws 
was referred to and referred,to ‘with seeming approval, and in the subsequent 
decision of the Supreme Court in Bhikajt’s case the learned Acting Chief Justice, 
after drawing a distinction between pre-Constitution and post-Constitution law, 
which according to him was clear from the American authorities, states that the 
judgment of the Court need not rest on American doctrine and it must be held 
that these American authorities can have no application to our Constitution. 
Therefore, any attempt to distinguish Bhikayi’s case on the ground that it dealt 
with a pre-Constitution Act from the observations with regard to post-Constitution 
laws contained in Pestkaka’s case, it seems to us, cannot succeed. The law as 
now formulated by the Supreme Court in Bhikayi’s case is clear and that is that 


1 [1955] 29. O. R. 589. 
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where you are dealing with a pre-Constitution or a post-Constitution Act, if the 
Act has been passed by a competent Legislature and the constitutional infirmity 
only arises by reason of the fact that it is inconsistent with Part ID of the Consti- 
tution, to the extent of that inconsistency the Act is moribund and cannot be 
given effect to, but if the provision of the Act at any time ceases to be inconsistent 
with the fundamental rights, then it becomes revived or revitalized and can have 
full force and effect. If that be the true position, then it is clear that the Amending 
Act XXVI of 1952, assuming that it was inconsistent with Part HI of the Consti- 
tution, was not a dead letter, and if subsequently the rules and notifications 
brought the law into line with the fundamental rights embodied in Part III, then 
what we have to look at is not the Act as originally passed but the Act with the 
rules and notifications which were in operation at the date when the petition was 
filed. Therefore, what the petitioners have got to establish in order to succeed 
is not that Act XXVI of 1952 violated fundamental rights, but that the Act in 
conjunction with the rules and notifications violated their fundamental rights at 
the date when they presented the position. 

But even assuming Mr. Palkhivala was mght, we are not at all satisfied that 
the Act read by itself was inconsistent with any of the provisions of Part II of the 
Constitution. What is pointed out by Mr. Palkhivala is that till the Bombay 
Spiritaous Medicinal Preparations Rules came into force on June 26, 1954, it was 
not possible for a citizen to obtain Hall’s Wine on a medical prescription and that 
with regard to fit preparations there was complete prohibition, and even though 
fit preparations might have been required as medicines, the citizen was deprived 
of the benefit of those preparations. Now, when we look at the Act it is patent 
that the ai eal did not intend that the prohibition with regard to fit prepara- 
tions should be complete and absolute. In the first place, s. 11 itself clearly 
contemplated that under certain circumstances it would be lawful to possess, 
consume, etc, prohibited liquor, and the circumstances were to be determined by 
the necessary rules and notifications to be framed under the provisions of the 
Act. Our attention has also been drawn by Mr. Seervai to s. 81 which deals with 
licences for bona fide medicinal or other p , and under this section a permit 
could be issued for the sale or manufacture of a medicinal preparation and a segue 
buying a medicinal preparation from such a licencee for a bona fide medicinal 

urpose could possess it and also consume or use it for a bona fide medicinal purpose. 
Mr. Seervai has also drawn our attention to the amendment in s. 81 which now 
its not only manufacture, import, export and sale of a medicinal preparation, 
a also the possession, consumption or use of it, and ae s. 189, sub-cL (d) 
contains the clear mandate of the islature that by rules the State Government 
may exempt any intoxicant or class of intoxicants from all or any of the provisions 
of the Act. erefore, it is fallacious to suggest that because fit preparations 
were kept within the ambit of the Act, the intention was that there should be a 
total prohibition with regard to these preparations and even the legitimate use 
of these preparations should be prohibited. It is true that the Legislature left 
it to the State Government to work out the details by means of rules and notifica- 
tions, but that had to be so because it would have been impossible for the Legisla- 
ture to decide which were fit preparations and which were not fit preparations, and 
it was precisely because of this that the machinery under s. 6A was brought into 
existence. But in the view that we have formed it is academic to consider whether 
the Act by itself constituted an unjustifiable encroachment upon the fundamental 
rights of the petitioners. Whaf we have to look at is the Act in conjunction with 
the rules and notifications, and we do not think it can be seriously urged that the 
Act and the rules taken together constitute an unreasonable restriction upon the 
fundamental rights of the petitioners. 

Now, in order to appreciate these restrictions, one significant and indisputable 
fact must be borne in mind and that is the nature of the article with which we are 
dealing. Halls Wine has been described by the manufacturers themselves in a 
note issued by the manufacturers to the medical profession in England as 

“a genuine high grade wine, rich and red, the strength in proof spirit being between 29 and 
35 per cent according to market requirementa. The added vitamins are so skilfully blended 
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into the wine that their presence is undetectable by the eye, the nose or the palate. The clear, 
brilliant wine and its fine bouquet are entirely unimpaired.” l 
Therefore, all the arguments advanced by Mr. Palkhivala to convince us that this 
preparation is a medicine cannot convince us contrary to the emphatic declaration 
of the manufacturers themselves that they have done their best to see that Hall’s 
Wine remains a wine, is looked upon as a wine, and that whether it is the eye or 
the nose or the palate it does not in any way come to the conclusion that the liquid 
in question has not the properties, the taste and the bouquet of a proper wine. It 
is true that this wine has certain vitamins added to it, but that fact on the record 
as it stands does not change the essential nature or the aspect of the liquid we are 
dealing with. Is it seriously ted that when in pursuance of the policy of 
Prohibition citizens can be | y prohibited from drinking ordinary wines, they 
should have the pleasure of drinking and possessing unrestrainedly this particular 
type of wine which the manufacturers themselves tell us is as delectable as other 
wines which have been properly and legally prohibited ? Therefore, in considering 
the restrictions we must constantly bear in mind that the restrictions are in respect, 
of a medicinal preparation which is essentially a wine and the restrictions are 
intended to prevent citizens from drinking it as a wine. The only question is 
whether proper facilities are given to citizens to use it as a medicine and not as a 
wine. such facilities are given, then the restrictions cannot be considered to be 
unreasonable. 

The first restriction to which our attention has been drawn is that before a 
abies can get any quantity of Hall’s Wine he requires a doctor’s prescription. 
t is difficult to understand how this can constitute an unreasonable restriction. 
If a man is really in need of Hall’s Wine as a medicine, just as he would go to a 
doctor for a prescription for any other medicine, he should equally go to him for 
having prescribed to him this particular of medicine if his constitution re- 
quires it. Then it is urged that uncontro and absolute power is conferred 
upon the Collector to t or refuse a licence under r. 5 of the rules. We agree 
with the learned trial that it is not left to the subjective determination of 
the Collector whether he should or should not issue a licence and that he must be 
objectively satisfied that there is some objection which should disentitle the appli- 
cant from a licence being granted to him. We also are in agreement with the 
learned trial Ju that inasmuch as a ri t of appeal is provided against the 
decision of the Collector, the Collector should state his reasons for refusing a licence 
in writing so that the appellate authority should be in a arate to consider his 
reasons. It is really difficult to understand how, when:a right of ap is provided 
against the decision of the Collector, it could ibly be urged that his decision 
ig uncontrolled or untrammelled or absolute. It is then said that under s. 6A the 
determination by the Board and decision by Government is arrived at without 
hearing the other side and that is a violation of the rules of natural justice and a 
restriction which is unreasonable. Now, it must be borne in mind that the deter- 
mination both by the Board and by the State Government is not a determination 
which is binding upon the party affected by it. The only result of the deter- 
mination is, as already pointed out, to raise a presumption in favour of the State 
Government and if the matter ever went to Court, it would be open to the party 
affected to rebut that presumption and to call evidence in support of his case. 
Therefore, the ultimate judicial decision would only be arrived at after 
hearing the affected by the determination by the Board or by the State 
Government. erefore, in our opinion, looking to the circumstances of the 
case and looking to the object to be achieved by this Act, the restrictions imposed 
by the rules are reasonable. f 

The next question tbat was canvassed before us was as to the true construction 
which sould be placed upon the expression used in s. 24A, viz, a preparation 
which is unfit for use as intoxicating liquor. The converse definition applies to 
Hall’s Wine because Government have come to the conclusion that it is a prepara- 
tion fit for use as intoxicating liquor, and the question is, what is the proper 
meaning to give to this expression used by the Legislature? Two alternative 
constructions have been suggested by Mr. Palkhivala. One is that “ft for use as 
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intoxicating liquor ” means designed or intended to be used as intoxicating liquor, 
and the alternative construction suggested is that it is a preparation which would 
cause intoxication and drunkenness, The construction which has been put upon 
this expression by the learned trial Judge is that it has the same meaning as the 
expression used in the American Valsteed Act, viz., fit for use for bev 
It is true that the Legislature having the Valsteed Act before it sould Wave aa used 
oe eee but the fact that a 
different expression is used does not necessarily lead to the conclusion that a 
different meaning was intended to be given to the actual expression used by the 
si ean to the two alternative constructions suggested by Mr. 
ivala, Mr. P ivala says that what was intended to be brought within the 
mischief of the res was so-called medical preparations or wines uerading as 
medicines, and therefore unless there was an intention on the part of the manufac- 
turer that a Nelo liquor should be used as an intoxicating liquor it should 
not be held the liquor falls within the mischief aimed at by the Legislature. 
. In our opinion, it is difficult to accept this interpretation suggested by Mr. Palkhi- 
vala, Section 24A refers to medicinal preparations, and therefore ew-hypothesi 
before we come to consider whether the medicinal preparation is fit or unfit for 
use as intoxicating liquor, it must be a medicinal preparation. If it is not a medi- 
cinal preparation, but a wine which merely masqueraded as a medicine, then it 
would not come within the ambit of s. 24A at all. It would come within the 
mischief of. the Act by reason of the fact that it was a spirit or a wine which was 
clearly prohibited. It is only when we have a genuine medicinal preparation that 
the creme arises as to whether it is fit or unfit for use as intoxicating liquor. 
The enh in the way of accepting Mr. Palkhivala’s contention is that 
the Legislature cal not have intended to put this construction on this expression 
inasmuch as such a construction would lead to infinite difficulties. It is always 
dificult to ascertain an intention and it would be even more difficult to ascertain 
the mtention of a manufacturer who puts a wine on the market, and therefore 
what the Legislature wanted was that as far as possible there should be an objective 
appraisal of the particular medicinal preparation and for that purpose the machi- 
nery under s. 6A was set up. With regard to the alternative ion that in 
order that it should be fit for use as intoxicating liquor it should in fact lead to 
drunkenness and intoxication, that construction is equally unacceptable. It is 
difficult to ascertain o apa y whether a particular preparation would in fact 
lead to drunkenness and intoxication. It depends upon so many factors; upon 
the constitution of the person who drinks an intoxicating liquor, upon the quantity 
he drinks, upon the mood in which he is when he drinks it, and several other 
factors. The Legislature was not concerned with the actual result or the conse- 
quence of consumption of an intoxicating liquor. What it was concerned with 
was that it was an intoxicating liquor which was being drunk, and therefore, in 
our opinion, the pro construction to place upon the ression ““for use as 
intoxicating liquor ” 1s that it sale be a ope which is capable of causing intoxi- 
cation or a liquor which has the p causing intoxication. If that be the 
true construction on the facts establi hed ¢ on “code record here, there is no dispute 
that Hall’s Wine is capable of causing intoxication or has the property of causing 
intoxication. 


Mr. Palkhivala has next drawn our attention to what he calls certain irrelevant 
circumstances which were takea into consideration both by the Board and by the 
Government in arriving at the determination. We may point out that it is imma- 
‘terial whether these irrelevant circumstances were takn into’ consideration or 
even that the decision of the Government was not properly arrived at, because 
‘assuming the presumption under s. 6A does not arise, it is for us on the record to 
determine whether the particular preparation we are dealing with was or was not 
fit for use as intoxicating liquor, and, as already pointed out, it is difficult to even 
urge that Hall’s Wine is not a medicinal preparation fit for use as intoxicating 
liquor in the light of the construction we have placed upon that expression. But 
see IN cpg E ata Sap we may consider what are the 
objectionable features which according to Mr. Palkhivala have vitiated the decision 
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oi the determination by the Board and the ultimate determination by the Govern- 
ment, ` Mr. Palkhivala points out that in the letter of reference Government 
wanted the Board to decide what quantity would be required to produce intorica- 
tion and in the final resolution passed by Government giving their decision they 
a nave also referred to this quantity. We agree with Mr. Palkhivala that this is 
an entirely irrelevant and superfluous factor and should not have been taken into 
consideration by Government in arriving at its decision. If all that the Govern- 
ment has to decide is whether the a preparation has the property of causing 
intoxication, then it is entirely irrelevant what quantity in fact would cause intoxi- 
cation. The other factor to which Mr. Palkhivala has drawn our attention is 
one of the tests adopted by the Board and which is that they considered whether 
there was any deleterious or poisonous substance in the preparations, and if there 
was such a substance, the Board came to the conclusion the preparations were 
unfit for use as intoxicating liquor. Now this test is clearly erroneous. It may 
serve as a negative test, in that if there are deleterious or poisonous materials in a 
de enka 1t would not be fit for use as a beverage or as an intoxicating liquor. . 
ut you may have a medicinal preparation which may not contain deleterious or 
ee materials and may ee be a pure medicinal tion which cannot 
drunk as a beverage and which cannot be consi to be fit for use as intoxi- 
cating liquor. One can easily conceive of several medicines on the market which 
contain alcohol which are genuine medicines and which do not contain any dele- 
terious or poisonous materials. The absence of deleterious or poisonous materials 
would not necessarily put these medicinal preparations in the category of prepara- 
tions fit for use as intoxicating liquor. Equally improper is the other test which 
was also adopted by the Board whether the preparation was calculated to bring 
about symptoms of intoxication. There is considerable difference of opinion as 
to what are the symptoms of intoxication, when intoxication starts, when it 
reaches its culmination, and we see no reason why the Board should have launched 
upon this interesting but entirely futile inquiry. As already pointed out, if the 
medicinal preparation has the property of causing intoxication and it can be drunk 
as a beverage, then the question as to at what stage the symptoms of intoxication 
would arise by consuming this liquor would be entirely irrelevant. On the whole, 
we are in t with the learned trial Fudge that the teat that ehodla be ù plied 

is practi identical with the test that would be applied under the V 
Act, and that is whether a particular medicinal preparation is fit for use as beverage 


urposes, 

In the petition there was also a challange under art. 14 of the Constitution on 
the ground of discrimination, but Mr. Palkhivala very fairly, looking to the state 
of the record, has not pressed that point any further. 

In the result we agree with the learned trial Judge that the chall made by the 
petitioners to the impugned legislation must fail. The result is that the appeal 
will be dismissed with costs. 

With regard to costs, we should have mentioned that in the Court below the 
hearing took 18 days and that was due to the fact that expert evidence on both 
sides was called in order to assist the Court in deciding the nature of Hall’s Wine. 
We have been fortunately spared the arduous task of going through this expert 
evidence, because it was frankly conceded by Mr. Palkhivala that if we placed 
upon the expression “ fit for use ” the same construction the learned trial Fudge 
has put, then the evidence led was not relevant and we should not be troubled 
with it. The evidence only became relevant if we accepted either of the other two 
constructions. Inasmuch as we did not, the bulk of the paper book was not referred 
to before us. Looking to the complexity of the matter the learned trial Judge 
granted costs on the basis of a long cause and certified one counsel. In appeal too 
Cs ee ee basis of this a being 
from a long cause. With regard to certiftying counsel, in the Court below the 
State of Bombay only appeared by one counsel. Here they ap by three 
counsel. Looking to the importance of the appeal and the difficult constitutional 
questions which were argued, we think it only fair that two counsel should be 


Appeal dismissed. 
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Before ihs Hon'ble Mr. M. O. Ohagia, Ohigf Justice, and Mr. Justices 8. T. Desai. 
CHOTMAL GANESHRAM BHARADIA v. M/S RAMCHAND TARACHAND.* 


Indian Inmitaton Ach (IX of 1908), Seos. 18, 30—Part B States (Laws) Act (III of 1961)\— 
Defendants residing and carrying on business upio 1950 in Part B State—Plaintiff, comaission 
agent of defendants, fling swit in 1953 agains defendants for money due in respect of tan- © 
motions completed in IOIO Whether plainiff ented to exclude period upto 1950 to bring 
nni within itme—Amaendmont of s. 13 by Act III of 1951 whether restroepectively deprives 

w. planif of benefit of avolusion of tense obtained under s. 18. 


The defendants who upto January 26, 1950, were residing and carrying on busines 
in the former Jaipur State, employed the plaintiff, who was doing business in Bombay, 

as their commission agent, to enter into certain transactions which were completed in 1939. 

In respect of these transactions a certain amount was found due and payable by the 

defendants to the plaintiff, and on January 24, 1958, the plaintiff filed a suit against the 

defendants to recover this amount. The plamtiff sought to bring the suit within time 
under B. 18 of the Indian Limitation Act, 1908, on the ground that the defendants were 
residing and carrying on business in a foreign territory upto January 26, 1950, and, ‘there- 
fore, this period should be excluded. The defendants contended that looking to the law 
which was in operation at the date the suit was filed, the plaintiff was not entitled to ex- 
alude this pariod. On the question whether the plaintiff could be deprived of this exclusion 
of time because Part B States (Laws) Act, 1851, by amending s. 13 of the Indian Limitation 
Act, 1908, had used the expression “‘ India” which included the Part B State of Jaipur :— 

Held, that the amendment of s. 18 of the Act did not retrospectively deprive the plaintiff 
of the benefit he had obtained under s. 13 entitling him to exolude the time during which 
the defendants had resided in a part of India which at that time was admittedly foreign 

. country. 

The amendment of s. 18 of the Indian Limitation Aot, 1908, is prospective and what 
the Leguwleatore intended was that from April 1, 1051, no time should be excluded if 

_ the defendant resides in a part of India which at one time was foreign country and had 

ceased to be foreign country. But the Legislature equally wanted the Court to recognise 
the fact that prior to April 1, 1951, the part of India m which the defendant had resided 
was foreign country and that the period during which he had so resided came within the 
purview of s. 18 as it then was, and the plamtiff was entitled to exclude that time in compu- 
ting the period of limitation. 

District Schoot Board, Belgawn v. Mohamed,: distinguished. 

Messrs, RamcHAND TaRACHAND (defendants), who were carrying on business 
ot Madhavpur in Jaipur State, employed one Chotmal (plaintiff) who was carrying 
on business in Bombay as their commission agent to enter into transactions in 
cotton, wheat and silver in the year 1986-1987. The accounts between the plain- 
tiff and the defendants were made up and adjusted on August 4, 1987, and a sum 
of money was found due and payable by the defendants to the plaintiff. In 
' respect of this adjustment and certain other transactions which were completed 
in 1989, the plaintiff filed a suit against the defendants in the High Court on 
January 24, 1958, alleging inter alia that his claim was within time as the defen- 
dents were residing and carrying on business at Madhavpur in Jaipur State, a 
foreign territory, upto January 26, 1950. 

. The suit was heard by Coyajee J., who dismissed it on the preliminary issue 
‘that the suit was barred by limitation, delivering me following judgment on August 
14, 1958. ` 


CoYaJEE J. The plaintiff has filed this suit on the ground that the defendants 
had employed the plaintiff as commission agent for entering into certain transac- 
tions on certain terms and conditions as set out in the plaint and that a sum of 
Rs. 25,561 is due by the defendants at the foot of the account of the defendants 
as due to their commission agent the plaintiff. Several issues have been raised 
and the first issue is whether the suit is barred by limitation. This issue arises 
on account of the fact that as the title of the plaint itself shows, the defendants 


` «© Deodded, June 24, 1957. O.C.J. Appeal 1 (1044) 47 Bom. L. R. 828. 
No. 89 of 1958 : Suit No. 184 of 1958. 
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carry on business at Madhavpur, in Jaipur State, in Rajasthan. This statement 
is made, because the suit was filed in 1958, but at the material time when this 
transaction took place Jaipur was a part of Rajasthan. As far as the transactions 
£ it is contended that as the transactions took place in 1986 and 1987, the suit 
as filed in 1958 and for the purpose of saving fimitation, which would be three 
years in the normal course, it 1s stated in the plaint that the defendants are rési- 
ding and carrying on business at Madhavpur in Jaipur State, a foreign territory : 
upto January 26, 1950, therefore the plaintiff, as the plaint stands, claimed to 
deduct the period under s. 18 of the Limitation Act, namely, the period during 
which the defendants were outside British India at that time. Now the suit is filed 
on January 24, 1958, and if no time is allowed to be deducted on the sitchen of 
which the plaintiff claimed to deduct the time, the suit would be clearly by 
thelawof limitation. Now,s.18 of the Limitation Act has been altered from time to 
time in accordance with different Acts and Ordinances that were passed for the 
urpose of adapting the same to the new situation under the Constitution of India. 
Therefore the section, as it stands, says that in computing the period of limitation 
the time during which the defendants have been absent from ia and from the 
territories beyond India under the administration of the Central Government, 
should be excluded. In other words, the deduction as the section stands can only 
be made if the defendants are outside India and not otherwise. The first alteration 
was by the Indian Independence Adaptation Central Acts Order of 1948 which 
was passed on March 28, 1948, whereby the words “ British India ” in the original 
s. 18 were substituted by the words “‘ provinces.” Thereafter followed the a 
tation of Laws Order of 1950. Under that, by s. 16(b), 5. 2, sub-s. 9-A, was e 
to read, namely,“ States ” means all the territories for the time being comprised 
within Part A States and Part C States and the word “ States ” is substituted for 
“ Provinces’. The final came under Act LIT of 1951 dated February 28, 
1951, which is an Act to provide for the extension of certain Laws to Part B States 
and in this Act s. 8 is to be read with the Schedule. Section 8 refers to extension 
and amendment of certain Acts and Ordinances and it says that the Acts and 
Ordinances specified in the Schedule shall be amended in the manner and to the 
extent therein specified and the territorial extent of each of the Acts or Ordinances 
shall, as from the appointed day and in so faras in any of these Acts or Ordinances 
or any of the provisions contained therein relate to matters in respect of which the 
Parliament has power to make laws, be as stated in the extent clause thereof as 
so amended. one now turns to the Schedule, there are several Acts referred to 
including the Indian Limitation Act, and it is stated there that throughout the 
Act, unless otherwise expressly provided, for “ States ” substitute “ India ” and 
in s. 1, sub-s. (2) for the words “ Except Part B States” substitute “ Except the 
State of Jammu and Kashmir.” In other words, s. 2, sub-s. (9-4) is made applica- 
ble to Part A, B, and C States. 

Now, it is relevant to note that under s. 2, sub-s. Nee. as amended, “ India ” 
means the territory of India excluding the State of Jammu and Kashmir. So 
that the Act is made applicable to the whole of India, in other words to Parts A, 
B and C States. 

For the purpose of clearing this point it is necessary to set out certain dates as 
regards the coming into operation of certain Acts and Notifications. Now Part B 
States were brought in under Act ILO of 1951 by Notification in the Government 
of India Gazette Extraordinary, Part II, section,l on February 28, 1951. The 
Notification announcing the date of operation was set out in Government of India 
Gazette of March 7, 195b, which is section 2, Part II, Statutory Rules and Orders, 
being Order 812 which says that in exercise of the powers conferred, the Central 
Government hereby appoints April 1, 1951, as the date on which the said Act 
shall come into force, namely, power conferred by sub-s, (2) of s. 1 of the Part B 
State Laws Act of 1951 being Act IDI of 1951 which I referred to above. In 
other words, the operation comes into effect five weeks after the Notification, 
namely, February 28,1951. It is, therefore, argued by Mr. Dave with considerable 
force that if the plaintiff wanted to file this suit within the time, namely, by enabling 
himself to compute under s. 18 by excluding the period he now wants to exclude, 


880 THE BOMBAY LAW REPORTER, [VOL LIx, 


he should have filed this suit at any time before April 1, 1951, and inasmuch as 
the suit is now filed on Jan 24, 1938, the action is out of time and barred, 
because no advantage can be taken under s. 18 for deducting the period which the 
plaintif claims to deduct. 

It is argued by Mr. Dave that in fact the law of limitation has been repeatedly 
laid down as a procedural law and the general rule is that such a law is retrospective 
unless the Act itself lays down anything to the contrary or unless it destroys a 
vested right and it is contended that even such a vested right would be destroyed 
and this principle applies if time is given to the party before the law comes into 
operation to file the suit and enforce the vested right that is existing. 

Now the question is whether there is a vested right in a party in connection with 
the procedural Act of any kind, because, a procedural Act only prescribes the 
manner in which the process of proving a claim shall be gone through and confers 
no right on a party. It must be remembered that when the Limitation Act 

rescribes a iod of limitation, even the Limitation Act does not and cannot 

estroy a might. The right remains in the party; it only bars a remedy. «Mr. 
Pandya very strenuously argued thatin fact this was a vested right and that this 
Act affects an adjectival right of a party and that he had a vested right under 
8. 18 as it stood before the amendment and that vested right of his namely to 
compute the period in a certain manner cannot be divested unless such a right is 
expressly divested in terms by the statute itself, and I may say that he referred 
to Act UI of 1951 and showed that the Act did not use the words vesting an 
party with such a right, nor were there any words in the Act to show any intend- 
ment on the part of the Legislature to deprive a party of such a right, and he 
referred me to certain decisions in connection with the propositions he had put 
forward. He referred me also to the preamble of the Act, namely, Act III of 1951, 
for the purpose of showing the intendment of the Legislature. 

I may say that having given the fullest consideration to all the arguments that 
were advanced by Mr. Pandya, Iam unable to come to the conclusion that any vested 
right arises in a party under a procedural law. Of course, Mr. Pandya denied 
that this Act is a procedural Act and he referred me to Act II of 1951 and showed 
how different substantive acts were also set out in the Schedule of that Act. That 
is perfectly true, but the Act affects each of these enactments and in affecting each 
of these enactments, it acts in a different manner as far as the implications go, 
and as far as it affects the Limitation Act, as set out therein, to my mind, the 
Act affects procedural matters and no other. 

In this connection, I may first refer. to the judgment of the Privy Council in the 
case of Lala Soni Ram v. Kanhaiya Lal! where it was held that the law of limitation 
applicable to a suit or proceeding is the law in force at the date of the institution 
of the suit or proceeding unless there is a distinct provision to the contrary. In 
other words, unless the adjectival law provides to the contrary, or the procedural 
law provides to the contrary, it must be deemed to apply re ectively. The 

estion before me has been dealt with at considerable length in the judgment of 

e Chief Justice in the case of District School Board, Belgaum v. Mohamed where 
the learned Chief Justice stated that (p. 827): 


“Statutes of Hmitation...musb be given & retrospective effect in the sense that they must 
be applied to all suits filed after they oame into force. This general rule has...ane important 
qualiflcation,...that if the Statute of limitation, if given a retrospective effect, destroys a cause 
of action which was vested in a party or makes it impoamble for that party for the exercise 
of his vested right of action, the Courte would not give retrospective effect to the Statute of 
Limitation.” 

It must be remembered that the learned Chief Justice clearly refers to a cause 
of action and a right vested in the party. The learned Chief Justice at p. 824 
remarked that : 


“Laws of limitation are procedural laws and the general prmciple is that procedural laws 
have a retrospective effect because no person has a vested right in procedure. The Privy Council 
in two cases...has laid down that the law of limitation applicable to a suitor proceeding is the law 


1 (1918) 15 Bom. L. R. 489, P.o. 3 (1044) 47 Bom. L-R, 828. 
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in force at the date of the institution of the suit unless there is some distinct provision to the 
contrary ;”. 
The learned Chief Justice then referred to the relevant Act he was considering, 
Jor Act XII of 1988, and said that as Act XII of 1988 was in force at the date 
hen the respondent’s suit was filed, that law of limitation has got to be given 
effect to, and under the provisions of that Act, the claim of the respondents to that 
extent would be barred by limitation. The learned Chief Justice has referred to the 
judgment of Sir Lawrence Jenkins in Gopeshwar Pal v. Jiban Chandra Chandra. That 
was the judgment strongly relied upon by Mr. Pand The learned Chief Justice 
pointed out that in that case no interval was given before the amending Act came 
into force and the question that arose was whether the amending Act in those 
particular circumstances should have spite pA effect. He quoted Sir Law- 
rence Jenkins’ remarks and then said that Sir Lawrence Jenkins found it impossible 
in those particular circumstances that the plaintiff could comply with the provisions 
of the Act and he also found that he ide vested right of suit and that the Act 
in that particular instance before the Calcutta High Court, could not be construed 
to mean that that vested right had been destroyed by the passing of that statute. 
The learned Chief Justice also referred to the case of Khusalbhai v. Kabhat*® which 
was also relied upon by Mr.. Pandya and the learned Chief Justice said that the 
decision in that case was not to construe that Act with retrospective effect and 
again referred to the rule that a law of limitation being a law of procedure, governs 
proceedings, to which its terms are applicable, from the moment of its enactment, 
except to the extent that its operation is ressly excluded. Then the learned 
Chief Justice observed as follows, which was crux of the question in the appeal 
he was hearing, namely : 

“ This principle admits of one qualification that when the retrospective application of a 
statute of limitation destroys vested rights or inflicts such hardship or injustice as could not 
have bean within the contemplation of the legislature, then the statute should not be construed 
retrospectively’, 
and explained how that could not be gi aan in the case he was considering. Then 
he referred to the case of The Ydun.? e plaintiffs in that suit, as set out by the 
learned Chief Justice, had suffered damages by reason of an act which took 
place on September 18, 1898, and the Public Authorities Protection Act under 
which the claim was attempted to be barred was passed on December 5, 1898. In 
that case, as observed by the learned Chief Justice “it will be noticed that a 
sufficient interval was given by the legislature, namely, from December 5, 1898 to 
Jan 1, 1894, so that if intending suitors were not vigilant their right of action 
would be barred ” and quoted the words of the English Judges as follows (p. 326) : 

“ib is clear that what must be taken to be an improvement in procedure is not to be consi- 
dered as interference with a vested nght of those who would have preferred the procedure to 
remain in its unreformed condition,” 


In the case before the learned Chief Justice on the facts of that case he said that 
it appears that Act XII of 1988 was published in the Gazette of May 27, 1988, and 
8. 1 provided that it should come into operation on such date as the Provincial 
Government may by Notification appoint. The learned Chief Justice pointed 
out that there was an interval between May 27, 1938, and July 1, 1988, during 
which the operation of the Act was suspended and the necessary intimation was 
given by the Legislature to the public that the Act would come into force on July 1, 
1988, and that if they were not vigilant about their rights, they would be deprived 
of them. The learned CMef Justice pointed out that the parties were given five 
weeks within which the suits could be filed, but pointed out that under the Act 
one month’s statutory notice was necessary before the parties could proceed, 
with the result that it left only seven days for the ies within which they could 
have filed the suits. The learned Chief Justice o ed that “ However short 
the period the respondents had their right after giving the necessary statutary 
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notice to commence their action ” and he most reluctantly came to the conclusion 
that the claim was barred. 

In the case before me, in my opinion, the party who is in a similar predicament, 
namely, filing a suit where he wants computation under s. 18, the territories 
in what were Indian States at that time, was warned, because Act III of 1951 was\ 
oe and the Government Gazette was issued on February 28, 1951, and due 

te was announced on March 7, 1951, namely as April 1, 1951; so that five weeks’ 
time was given to the party. As the learned Chief Justice observed in the conclu- ` 
ding part of this judgment, the Act was, so to say, suspended for that period and 
the parties who were vigilant about their rights were entitled to sue and put their 
plaints on the file of the Court within that period, and once the ies have such a 
right, it cannot be said that the non-vigilance on their part has led to any depriva- 
tion of a vested right. 

I am, therefore, of the opinion that no substantive right had at any time accrued 
to the plaintiff. All that he was entitled to was to compute the period of ee 
in a particular manner as prescribed under the old s. 18 of the Limitatiogt: 
that the change in the manner of computation is not in my opinion a mattér w oh 
affects any vested rights in parties, but even if it did, if it were conceded for the 
purpose of argument that that was so, then the fact is that sufficient notice was 
issued to litigants and a period was prescribed within which they could establish 
their rights as existing under the old section, which was not availed of, and it is no 
answer for the litigant to say that his vested right has, therefore, disappeared and, 
therefore, the Act should not be read retrospectively. 

In these circumstances, I answer the first issue, whether the suit is barred by 
limitation, in the affirmative. As I have answered this issue in the affirmative and 
treated this issue as a preliminary issue, the suit must stand dismissed with costs. 


The plaintiff appealed. 


K. H. Pandya, with B. T. Sadhwani, for the appellant. 
G. D. Dave, with Surti, for the respondents. 


Cuacua C. J. Thisis an appeal from a Judgment of Mr. Justice Coyajee who 
dismissed the plaintiff’s suit on the preliminary issue of limitation. 

The plaintiff alleged in the plaint that the defendants employed him as their 
commission agent-to enter into transactions in various commodities in the Samvat 
Year 1998-94 (i.e. 1986-87) and that he acted as their commission agent upto 
1988-89. The accounts between the s pane and the defendants upto Samvat 
Year 1994 were according to the plaintiff made up and adjusted on August 4, 1987. 
There were further transactions between the parties and the suit is in respect both 
of the adjustment and the subsequent transactions. 

Now, there is no dispute that prima facie the suit is barred. The suit was filed 
- on Jan 24, 1958, in respect of transactions which were completed in 1989. 
The plaintiff sought to bring the suit within time by relying on s. 18 of the Limita- 
tion Act and his averment in para. 9 of the plaint was that the defendants were 
residing and carrying on business at Madhavpurin Jaipur State, a foreign territo ie 
upto January 26,1950. It is also not disputed that if this period was to be exclud 
then the suit filed on January 24, 1958, would be within time. Therefore, the 
whole question turns round the controversy as to whether the plaintiff is entitled 
to exclude this icular perigd, and what was urged by the defendant was that 
looking to the law which was in operation at the date the suit was filed, viz., 
January 24, 1958, “he plaintiff was not entitled to exclude the period during which , 
the defendants resided in the Jaipur State. Now, the law that was in force on, 
January 24, 1958, permitted by s. 18 exclusion of time in computing the period ' 
of limitation prescribed for any suit during which the defendant had been absent 
from India and from the territories beyond India under the administration of 
the Government. It is undoubtedly true that if one were to contemplate “India” 
from the point of time of January 24, 1958, the defendants had not been absent 
from India at any time prior to January 24, 1958, because on January 24, 1958, 
India included the Jaipur State as an integral part of the country and it could 
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not be said of the defendants that they had lived and carried on business outside 
India—that India which was in existence and which was a political and 
phical entity in 1958. It is also urged on behalf of the defendants by 
yar. Dave that the law of limitation is a procedural law and it is well settled 
that no party has a vested right in procedure, and Mr. Dave asked us to ignore 
whatever.the provisions of the Limitation Act were prior to January 24, 1958, 
and to give effect to the law in force on that day, even if in doing so a retros- 
pective effect was given to the law and the right of the parties was affected. 
The principle erlying s. 18 is that absence of a defendant in a foreign country 
should be excluded in computing the period of limitation. If the defendant 
resides in hn ek of India, no question of exclusion can arise, and, therefore, 
it is undo y true that when Jaipur became part of India, residence in Jaipur 
could not be looked upon as residence in a foreign territory, and it could not be 
said of a person residing in Jaipur that he was absent from India.: But what 
we have to consider is whether residence of the defendants in Jaipur during the 
period that Jaipur was admittedly a foreign country should or should not be 
excluded, or whether a ae anal Aad of the Limitation Act compels us 
to give a meaning to “India” which meaning that expression never bore prior 
to 1951. In order to understand this contention it is necessary to look at the 
various legislative changes s. 18 has undergone in recent times. Originally the 
absence that was required was from British India. We will exclude from the 
consideration of this question the other expression about territories under the 
administration of Central Government. ‘“‘ Foreign country” was defined as 
any country other than British India, Therefore, when we had Indian States 
and when Jaipur was an Indian State for the purpose of s. 18, Jaipur was looked 
upon as a foreign country. After Independence the Adaptation of Laws Order of 
1948 brought about a change and in place of “ British India”, the British 
connection having come to an end, the expression ‘“‘ Provinces” was substituted 
and “foreign country ” was defined as any sana other than India but in- 
cluded also any ing State. Therefore, Jaipur which acceded to India would 
still be a foreign country for the purpose of this definitions There was a further 
alteration by Adaptation of Laws Order of 1950 and in place of ‘‘ Provinces ” 
the expression “States ” was substituted and “‘ E country ” was defined 
as any country other than India but includes also any Part B State. Therefore, 
for the purpose of s. 18 Part B State wag;still a foreign country and the plaintiff 
was entitled to exclusion of time if the dant resided in a Part B State. By 
this Adaptation Order the expression “ States,” was also defined as all the terri- 
tories for the time being comprised within Part A States and Part C States. 
Therefore, India was what was constituted by Part A and Part C States excluding 
Part B States. Then we come to the final legislative change which amended 
the Act and brought it into the shape and form which it now possesses and which 
it possessed at the date of the filing of the suit, and that is Act MI of 1951. That 
Act was to provide for the extension of certain laws to Part BStates, and 
in the edule we have various Acts set out which have been adapted and which 
have been extended to Part B States. Among these laws is the Limitation 
Act and the change that was brought about was that the expression “India” 
was substituted for “States” and “‘ foreign country ” was definedras any country 
other than India but including also the States of Jammu and Kashmir, and 
“ India ” was defined as the territory of India e&cluding the States of Jammu 
and Kashmir. Therefore, it will be immediately noticed that s. 18 has been 
altered and amended fronf time to time in order that it should march with political 
and geographical changes that have been brought about in India. We started 
‘with a British dependency, we became independent, we had Indian States which 
had not opk in ted with India, and then we had complete intergration, 


definitions that have been given to the expression “ India” and to the expression 
“ foreign country.” Therefore, till Act of 1951 was passed, according to the 
definition of “foreign country” in the Limitation Act and according to the 
clear language used in s. 18, the defendants did reside and carry on business 
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outside India as it then was and their residence in that part of the country was 
looked upon by the law as residence in a foreign country. Therefore, the plaintiff 
was entitled to the exclusion of time by reason of this residence in foreign country. 
The question that has been mooted is whether the plaintiff should be deprived `L 
‘ of this exclusion of time because Act IIT of 1951 T ing 8. 18 has used 

the expression “ India” which admittedly includes the Part B State of Jaipur. 
. Now, the principles of law on which Mr. Dave strongly relies are well settled 
and not m doubt. Reference was made to a judgment of this Court reported 
in District School Board, Belgaum v. Mohamed: where the authorities are 
revicwed and the principles are set out, and it is stated in this judgment at page 
827 that— 

“...16 is clear that os & rule statutes of hmitation being procedural laws must be mven a 
retrospective effect in iho senso that they must be applied to all suits filed efter they came into 
foroe.”’ 

And an important qualification to this rule is pointed out that if the statute 
of limitation, if given a retrospective effect, destroys a cause of action which 
was vested In a party or makes it im le for that party to exercise his vested 
right of action, then the Courts would not give retrospective effect to the statute 

of limitation. It is pointed out that this qualification does not apply to this 

case because Act III of 1951 was published in the Gazette of India (Extraordinary) 

on February 28, 1951, and it only came into force on April 1, 1951. It is, therefore, 

said that in the light of that authority sufficient time was given to the plaintiff 
to file a suit between February 28, 1951, and April 1, 1951. This is not a 

‘case where the right of suit was destroyed and injustice was caused to the plaintiff. 

Even if the effect of Act DI of 1951 was to rob the plaintiff of the usion of 
time which he had obtained by reason of the old provisions of the law, sufficient 
time was given to him to save his right of suit, and if the plaintiff chose to file 

the suit April 1, 1951, he must suffer the consequences and he cannot be 
heard to say that injustice has been caused to him and, therefore, retrospective 

effect should not be given to the provisions of Act III of 1951. Now, in putting 
forward this ent what is overlooked is the nature of the amendment brought 
about by Act of 1951. The principles which are enunciated in District School 
Board, Belgaum v. Mohamed apply to amendments of the Limitation Act 
which are in the nature of substantial alterations in the law of limitation. You 
may have an alteration which cuts ddwn the period of limitation; you may 
have an alteration which may change the nature or the definition of a particular 
exclusion permissible under the Act’;’ for instance, as has happened, the nature of 
acknowledgment which starts a new period of limitation may be altered by the 

definition, and when that happens, the principle which we have just set out would 
come into force. But when we look at the nature of the amendment brought 
about by the Act in question, Act III of 1981, it is not an alteration of the law 
of limitation at all. his Act merely takes cognizance of the territorial altera- 
tion brought about in the country by the various political changes which were 
effected. It does not in the slightest degree either alter the principle under- 
lying s. 18 or the Paa of exclusion permissible under s. 18. The principle 
that when a defendant resides in a foreign country the period of his absence 
should be excluded in computing the period of limitation remains unaltered 
and unaffected, and with regard to the period of exclusion the whole of that period 
has to be excluded, whether ander the law as it’ stood or under the amended 

Jaw. Therefore, what the Legislature did by the amendment was that it defined 
or redefined “India” so as to bring that definition mto conformity with the 
existing geographical and political situation. What it said was that inasmuch 
aa Part B States hive ecased 66 bef ign country and have become part and 
percel of India, residence in the former Part B States can no longer be looked 
upon as residence in a foreign country and, therefore, the law must be brought 
into lme with actual existing facts. 

It is, therefore, impossible to take the view that when the islature amended 
B. 18, it intended retrospectively to deprive the plaintiff of the benefit he had- 
1 (1944) 47 Bam, L, R, 8283. 
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obtained under s. 18 by being entitled to exclude the time during which the 
defendants resided in a part of India which at that time was admittedly foreign 
country. In coming to this conclusion we are not in any way departing from 
the principles which are clearly laid down and which are well lish All 
that we are laying down is that the amendment is not an amendment of the 
Limitation Act in the strict sense of the term; it is an amendment which takes 
notice of changed and altered geographical and political circumstances ; and, to 
the extent that that is the nature of the amendment, we must construe it 50 as 
to give effect to the notice taken by the Legislature of the changed political 
and eee circumstances, and when we take notice of that, we must come 
to the conclusion that the amendment of s. 18 is prospective and what the Legis- 
lature intended was that from April 1, 1951, no time should be excluded if the 
defendant resides in a part of India which at one time was foreign country and 
had ceased to be foreign country. But the Legislature equally wanted us to 
ise the fact that prior to April 1, 1951, the part of India in which the 
defendant had resided was foreign country and that the period during which he 
had go resided came within the purview of s. 18 as it then was, and laintiff 
was entitled to exclude that time in computing the period of limitation. 

Our attention has been drawn to s. 80 which was enacted by Act II of 1951, 
and there the Legislature has ressly dealt with cases where the period of 
limitation prescribed by Act III of 1951 was shorter than the period prescribed 
by a corresponding law applicable to a Part B State, and in such cases 8. 80 
provides that a suit may be instituted within a period of two years next after 
the coming into force of Act III of 1951 in a Part B State or within the period 
rescribed for such suit by such corresponding law, whichever period expires 

first, and Mr. Dave says that where the Legislature wanted to save the retros- 
pective operation of an Act or to provide for it, it has expressly legislated to that 
effect. But the simple answer to this contention is that s. 80 deals with cases 
where there is alteration of the law of limitation. But the provision of law with 
which we are dealing, as already pointed out, does not alter or affect the law of 
limitation and therefore there was no necessity for the Legislature expressly to 
provide for a case where the plaintiff had already become entitled to exclude 
the period of limitation by reason of the defendant residing in a part of India 
he was foreign country. 
- In our opinion, therefore, the learned Judge below, with very aaa t, 
was in error when he applied the p#inciple of law enunciated in District School 
Board, Belgaum v. Mohamed to the facts of this case. We fare not quarrelling 
with the principle, but, in our opinion, again with respect, that principle is not 
applicable to the particular amendment which calls for interpretation at our 
hands. 

The result is that the a must succeed, the order of dismissal passed by 
the learned trial Judge set aside, and the suit will go back for trial on 
merits. The respondents must pay the costs of the appeal. Ther ndents 
must also pay the costa of the hearing of the issue re limication tried by the Oourt 
below. 

Liberty to the appellants’ attorneys to withdraw the sum of Rs. 500 deposited 
in Court. 

Solicitors for appellants: Thakordas & Co. 

Solicitors for respondents®: P. Shah & Co.. 

Appeal allowed. 
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Before the Hon'ble Mr. M. O. Ohagla, Ohiaf Justice, and Mr. Justios S. T. Desai. 
PRAKASH COTTON MILLS( PRIVATE) LTD. v. THE STATE OF BOMBAY.* 
Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 114 (2), 115 At—Award passed under 

s. 1154—Whether State Government can under a. T14{2) dérect that such award be 
applied to employers not partes to dispute—Principle underlying a. 114(2)— Whether Court 
oan apply principles of scotal justice in interpreting labour, social or economic legislation. 

Under s. 114 (3) of the Bombay Industrial Relations Act, 1946, the State Government 
can direct that a valid award passed undor s. 115A of the Act should be applied to employers 
who were not parties to the agreement resulting in the award. 

The principle underlying s. 114 (2) of the Act is that notwithstanding the want of consent 
on the pert of a particular employer, if the State Government is satisfied that an agree- 
“ ment entered into by a body of employees and employers is canductve to tho interest of 

labour, is conducive to industrial peace and industrial progress of the country, the Stato 

Government has boen given the power to compel a recalcitrant employer to submit to 

the same award as the willing and co-operative employers have dane. The very purpose 

of a, 114 (2) is to compel employors to fall‘ into line with the industrial policy which in 
the opinion of the Government is a policy, conducive to public interest. 

Muir Mills Co., Lid. v. Suti Mills Maxdoor Union, Kanpur, distinguished. 

Bijay Cotton Mills Lid. v. The State of Ajmer, referred to. 

No labour legislation, no social legislation, no coonomic legislation can be conaidcred 
by a Court without applying the prinaiples of social Justice in interpreting the provimons 
of these laws. Social justice is an objective which is embodied and enshrined in the Consti- 
tution of India, How a Court or a Judge approaches a particular problem is influenced 
by and coloured by his outlook on Hfe and society. But however a Judge or a Court may 
approach a particular problem, it cannot ignore ‘the fact that all legislation in Indis is 

- amed at bringing about social justice. 

Tse Prakash Cotton Mills (Private) Ltd. (petitioner No. 1), which carried on 
business in textile manufacture and was the owner of a textile mill, over a period 
of years incurred heavy losses in carrying on this business. Under s. 78A. of 
the Bombay Industrial Relations Act, 1946, a reference was made to the Industrial 
Court in respect of a dispute raised by the Rashtriya Mill Mazdoor Sangh, Pombar, 
relating to bonus for the years 1952 and 1958. There were references e 
to the Industrial Court in respect of other Mills as well, the dispute being the 
same, viz., relating to bonus. The petitioners applied to the Industrial Court 
that the cases of those Mills which had not made any profits should be dealt with 
separately from the cases of those Mills that had made profits and may be liable 
to pay bonus, and the Industrial Court kept the cases of Mills which had made 
no profits pending, to be dealt with separately. In the meantime, the Mill- 
owners’ Association, Bombay, and the Rashtriya Mill Mazdoor Sangh, Bombay, 
entered into an agreement relating to the payment of bonus for the years 1952 
to 1957. The said agreement shortly stated provided for the payment of a 
minimum bonus equivalent to 4.8 per cent. of the basic wages earned during 


“Decided, June 26, 1957. 0.0.0.4 to the Industrial Court for its opmion. 
Miscellaneous Suit No. of 115,A. Order, decision or award to bein 


employer 


Pro vided that before giving a direction 
under this section the State Government may, 
jn such ceases as it deems fit, make a reference 


- 


a 


was in contravention of 
any of the provisions of this Act or the consent 
of otther party to it was caused by mistake, 
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the previous year, irrespective of whether a mill had made profits or losses, and 
it further provided that in a case in which the mill håd made losses, such bonus 
may be set off, if the mill so desired, against the amount of bonus that would 
be payable in the subsequent year or years in the manner provided in the agree- 
ment. This agreement was to be endorsed by the Mills individually. Petitioner 
No. 1, when caled upon to confirm the said agreement, P Rae its inability 
to confirm it and did not, therefore, become a party to the sai ent. Other 
Mills which had also made losses pe relevant period did likewise ; but 
the agreement was signed b It was then registered as an award 
and was made enforceable rl the Mills which had signed the agreement 
and the poe is Mill Mazdoor Sangh, Bombay. Thereafter, the Rashtriya Mill 
Mazdoor Sangh by its letters dated March 21, 1956, and March 28, 1956, addressed 
to the Secretary, Development Department, Bomba pean requested the Government 
of Bombay that it should exercise its er 3. 114 (2) and enforce the 
said award ogonat petitioner No. 1. Haran petitioner No. 1 was called 
upon by the Government af Bombay to show cause T such action should not 
be taken. Petitioner No. 1 submitted whatever they had to say in writing and 
also offered to make available any information that the Government may require. 
Thereafter a meeting was held on June 28, when the Secretary to Government, 
Development Department, heard the Secretary and the General Manager of 
itioner No. 1, and it was after hearing them that the Government of Bombay, 
y a notification dated July 81, 1956, in exercise of the powers conferred upon 
it by s. 114 (2) of the Bombay Industrial Relations Act, 1946, directed that the 
said award would be binding on the employers specified in the Schedule annexed 
to n notification, which mcluded the name of petitioner No. 1. 
Se sper pea filed the present petition against the State of Bombay to set 
e order passed by it under s. 114 (2) of the Act. The petition was heard 
> Tendolkar J., who dismissed it on October 9, 1956, observing in his judgment 
as follows :— 


TENDOLKAR J. Itis, in the first instance, urged that s. 114(2) of the Bombay 
Industrial Relations Act, 1946, is slira vires the Bombay islature as it con- 
travenes the provisions of art. 14 and art. 19 (7) (g) of the Constitution. It is 
also urged that the said section is uHra vires because it deprives the Industrial 
Courts of the jurisdiction to entertain and try industrial disputes. Then it is 
urged that assuming that the section i8 intra vires, it cannot apply to cases in 
which proceedings are alread before an Industrial Court, and as in this 
case a reference was pending before the Industrial Court, there was no jurisdiction 
in the State Government to act under s. 114, sub-s, (2), so as to deprive the 
Industrial Court of its jurisdiction. It is next urged that the order is made by 
Government mala fide in that the object of the order was to circumvent the decision 
of their Lordships of the Supreme Court in the case that I have referred to ;, 
and lastly it is urged that in any event Government cannot, sora under s. 114(2), 
make an order which has the effect of compelling an employer y bonus where 
no profits have been made but in fact losses have been ee i and that such 
an order is illegal and void. I will now proceed to deal with these contentions. 

Now, sub-s. (2) of s. 114 which is challenged is in the folowing terms : 

“In cases in which a Representative Union is a party to a registered agreement, or a sottle- 
ment, submission or award, the State Government may, after giving the parties affected an 
opportunity of being heard, by a notification in the Oficial Gazette, direct that such agreement, 
settlement, submission or ayard shall be binding upon such other employers and employecs 
in such industry or occupation in that local ares as may be specified in the notification : 

Provided that before giving a direction under this section the piate Guyernment may, in 
such cases as it doams fit, make a reference to the Industrial Court for its opinion.” 

Now, the argument advanced under art. 14 of the Constitution is that this section 
enables the State Government to discriminate between different employers and 
different employees in that they may choose to make an nt, settlement, 
submission or award binding on one or more employer aad apiye and may 
not choose to make the same agretment settlement, submission or award binding 


f 
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on other employers or employees. This submission appears to me to be based 
on & very superficial appreciation of the scope of art. 14. Equality before the 
law or the equal protection of the laws, as has often been pointed out, does not 
mean that there shall be no classification nor does it involve the consequence 
that every one must necessarily be treated alike; but what it does involve is that \ 
if two persons or groups of persons are not treated alike under the law, there 
must be a justifying cause for doing so, a cause that has relevance to the very 
purpose for which they are tely dealt with. I do not read, and indeed 
it is impossible to read, s. 114 (2) as empowering the State Government to deter- 
mine that if two or more employers or employees are similarly situated in all 
relevant respects they can an agreement, settlement, submission or award 
binding on one and not binding on the other. It only confers upon the State 
Government a right to consider whether it should be made or should not be made 
binding on a particular employer or a group of particular employees and if after 
considering individual cases Government makes it applicable to one set of em- 
ployers and/or employees and not to the others, one must assume that it can 
only be because the circumstances that are present in the case of one set are 
not existent in the case of the other set or some other additional circumstances 
exist which make it necessary for Government to treat the two sets of employers 
or employees differently. In my opinion, therefore, s. 114 (2) does not affect 
the constitutional guarantee of ty before the law or equal protection of the 
laws conferred upon every one under art. 14 of the Constitution. 

The argument under art. 19 (1) (g) is that petitioner No. 1’s right to carry 
on his busineas is subjected to an unreasonable restriction by reason of the power 
conferred upon the State Government. There is no doubt that an order made 
under s. 114 (2) may well subject an employer to a liability and it may even be 
that financially he 1s not in a position to meet such liability. To that extent it 
may be said to constitute a restriction on the right to carry on business conferred 
upon all citizens by art. 19 (1) (g) of the Constitution and it falls to be determined 
whether the restriction is an unreasonable one. 


Now, it is well-recognised that the object of the Bombay Industrial Relations 
Act, like the object of all modern legislation regulating the relations of employers 
and employees, is to provide for securing peace in industry and good tions 
between the employer and the employees. The object is in consonance with one 
of the directive principles of State policy embodied in art. 48 of the Constitution 
which requi t every State shall endeavour to secure to all workers, inier 
alia, a living wage, conditions of work ing a decent standard of life and full 
enjoyment of leisure and social and ATER opportunities. Therefore, there 
cannot be the least doubt that the object of the legislation is an object which is 
enjoined upon every State by the Constitution and as such necessarily in the 
, interests of the eral public. The agreement, settlement, submission or award 
which a State Government is empowered to make binding upon employers or 
employees other than those who are already bound by it must of necessity relate 
to industrial matters for the determination of which provision has been made 
in the Bombay Industrial Relations Act or which may be determined by the agree- 
ment of parties, and, therefore, the power conferred upon the State is a power 
which is in furtherance of the objects of the Bombay Industrial Relations Act 
which are conducive to public interest. It must alwgys happen that an advantage 
conferred upon the employees càsts a burden on the employers. On that ground 
alone it cannot be said that a power to impose such a burden is an unreasonable 
restriction on the employers’ right to carry on the business. So long as the benefit 
conferred on the employees falls within the directive principles of State policy 
set out in art. 48 of the Constitution, it must be held that in so far as such benefit 
constitutes a restriction on the carrying on of a business, the restriction is reason- 
able. I am fortified in this view by a decision of their Lordships of the Supreme 
Court in Byay Cotton Mulls Lid. v. The State of Ajmer!. Their Lordships were 
there dealing with the provisions of the Minimum Wages Act, and it was urged 
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that the fixation of minimum wages constituted an unreasonable restriction on the 
right to carry on a business conferred by art. 19 (7) (g) of the Constitution. 
This contention was negatived by their Lordships of the Supreme Court. In 
my opinion, therefore, s. 114 (2) of the Bombay Industrial Relations Act, 1946, 
Z does not constitute an unreasonable restriction on the right conferred on a citizen 
under art. 19 (1) (g) of the Constitution. 

Coming next to the contention that assuming this section to be tira vires, 
it does not confer upon the State Government a power to make an order with 
regard to any setter which ls penig before an Industrial Court, I find nothing 
in the words of that section that would bring about such a result. If an agree- 
ment, settlement, submission or award which is made binding under the pro- 
visions of this section relates to a matter which is pending before an Industrial 
Court, it does not have the effect of depriving the Industrial Court of jurisdiction 
to decide the matter pending before it. The only effect is that the proceedings 
before the Industrial Court me unnecessary and infructuous after such an 
order is made. In other words, an order made under s. 114 (2) cannot be assailed 
on the ground that it deprives the Industrial Court of jurisdiction in respect of 
a pending matter. It does-not have any such effect. The power conferred 
on the Government under s. 114 K and the power conferred on the Industrial 
Court under the Bombay Indt Relations Act are distinct powers, and the 
jurisdictions that the Industrial Court and the State Government exercise are 
distinct as well. The exercise of jurisdiction by the State Government under 
art. 114 (2) in no way impinges upon the jurisdiction of the Industrial Court ; 
nor does it oust such jurisdiction, In my opinion, therefore, it is not possible 
to hold that the State Government has no jurisdiction under s. 114 (2) to make 
an order in respect of a matter which may be pending before the Industrial Court 
when such order is made. 


I next come to the most ee argument in support of the petition 
by Mr. Bhatt, and that is that ving regard to the decision of the Supreme Court 
relating to bonus, the State Government has no jurisdiction to the regis- 


tered agreement pne ag on petitioners No. 1, because the effect of doing so is 
to compel petitioners No. 1 who have made losses in several previous years to 

y bonus to their employees. It is necessary to consider carefully what their 
Lordehips of the Supreme Court actually held in the case referred to and what 
the extent of the powers of the State Government is under s. 114 (2). In Muir 
Mills Co., Lid. v. Suti Mills Mazdoor Union, K their Lordships were deal- 
ing with a judgment and order of the Labour aioe Tribunal of India in a 
ced ots the employees’ claim for bonus. e Labour Appellate Tribunal 
and the Industrial Court had both found as a fact that the Muir Mills Company 
Ltd. had incurred a loss during the relevant year, and the question that their 
Lordships addressed themselves to was whether the employees were entitled 
to the payment of a bonus inspite of the fact that the company had incurred 4, 
loss during the previous year. Bhagwati J. who delivered the judgment of 
the Court, after considering the meaning to be attached to the word “bonus” 
and several decisions of the Courts in England as well as the Labour Appellate 
Tribunal, observed as follows (p. 999) : 

‘Tt is therefore clear that the claim for bonus can be made by the employees only if as a 
result of the joint contribution of capital and labour the Industrial concern has earned profits. 
If im any particular year the working of the Industrial concern has resulted in lose there is no 
basis nor justification for a demand for bonus. ” $ 
His T wae poiņted out that the Labour Appellate Tribunal had itself 


position in various decisions ; but in that icular case the 
‘Labour Appellate Tribunal held that on the ground of social justice a bonus 
should be granted. His Lordship held that the consideration of the vague and 
indeterminate notion of social justice was not only irrelevant but untenable 
and therefore their Lordships of the Supreme Court set aside the decision of the 
Labour Appellate Tribunal. Undoubtedly this decision lays down in clear and 
unambiguous, end, if I may say so with respect, very strong language that bonus 
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can be claimed by the sean ve only if profits have been made in the previous 
years and not otherwise ; it therefore held that neither the Industrial Court 
nor the Labour Appellate Tribunal can grant the bonus in a case in which the 
employer had made no profits, But I find nothing in the judgment of the Supreme 
Court which prevents an empoyer and his employees from entering into an\ 
agreement that bonus shall be paid even if no profits are made or even if losses 
in fact have been made. In other words their Lordships were not dealing with 
the capacity of the employer and the employees to contract that bonus shall 
be paid even if losses are made. They were only laying down that it shall not 
be competent for the employees to claim bonus as of right and to raise an indus- 
trial dispute therefor, nor shall it be competent to an Industrial Court when 
such a dispute is referred to it to award bonus if the employer has not made any 
rofits. erefore, no Industrial Court can award a bonus when the employer 
made no profits, and if an award is made, which ts such a bonus, the 

award will be illegal and void. But I do not read the a E of their Lordshi 
to lay down that if an employer and his'einployees agree that a bonus shall be 
paid even if losses are a. and such an agreement is registered according to 
the provisions of the Bombay Industrial Relations Act, the agreement shall 
not binding on the parties thereto. i 

Starting with this position, as I conceive it tp em from the decision of 
their Lordships of the Supreme Court, I will now pro to consider the precise 
nature of the power of the State Government under s. 114 (2). This section 
confers on the State Government the power to direct that a registered agreement, 
or a settlement, or a submission or award to which a representative union is a 
party shall be binding upon such other employers and employees in such industry 
or occupation in that local area as may be specified in the notification. I am 
concerned in the present case with the a etal to make a registered agreement 
entered into between a representative Union and certain members of the Mill- 
owners Association being directed to be binding, nter alia, upon. petitioners 
No. 1. It ma be that if this was the case of an award made by an Industrial 
Court and by that award the Industrial Court had ted a bonus to the employees 
of an employer who had made losses, the award Sein void and illegal by virtue 
of the decision of their Lordships of the Supreme Court, such an award could 
not be declared to be binding on any other employer or employee, although, 
of course, I do not wish to be understood to hold that such is necessarily the 
position. But when we are concerned with the power of the State Government 
to make a registered agreement, to which a representative union is a party, 
binding on other employers or employees, obviously the power.conferred on the 
State Government is in effect to bring into existence an agreement between 
employers and employees who have not voluntarily come to an agreement in 
of the registered agreement to which a representative union is a party. 
In other words, the State Government whilst exercising such power is doing 
recisely what the employers and employees by their free consent could have 
one. Bs I have observed ‘above, there is nothing’ in the decision of their Lord- 
ships of the Supreme Court which prevents an employer and his employees to 
come to an agreement that bonus be payable even if losses are incurred : 
and therefore in my opinion there is nothing to prevent the State Government 
to direct that an agreement which so provides and to which a representative 
union is a party shall be binding upon other employers or employees, for the other 
sa ta or employees in them turn could, if they so chose, have entered into 
such an agreement voluntarily. They having failed to do so, Government is 
merely exercising the power to bring about such an agreement without their 
consent, such power conferred ifically upon it. In my opinion, there- 
fore, as the Rahiiya Mazdoor h, Bombay, was admittedly a repre- 
sentive union and as the agreement which was registered was an agreement to 
which they were a » 1t was competent to the State Government to make 
that agreement binding on other employers and employees against their will 
and without their consent, so long as the parties affected thereby were afforded 
an opportunity of being heard, before such a declaration was made. 
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Lastly, I come to the allegation that the order made by the State Government 
is made mala fide. This tion is based on the plea that the object of the 
order was to circumvent the decision of their Lordships of the Supreme Court. 
Reliance is placed in thig regard on the- letters of the Rashtriya Mazdoor 
’ Sangh dated March 21, 1956, and March 28, 1956, which requested the Govern- 
ment to enforce the award. In its letter dated March 21, 1956, the Rashtriya 
Mill Mazdoor Sangh tnter alia states : 

“f Ib also became necessary to find out some way out of the situation arising as a result of 
the decision of the Supreme Court in Muir Mills Case and the decision of the Labour Appellate 
Tribunal fixing prior claims before available surplus for bonus could be ascertained.” 

I do not read this passage in the letter as meaning that the Government was being 
requested to devise some means of circumventing the decision of the Supreme 
Court. It ap to me to be competent to a representative union of employees 
to represent that although, as a result of the decision of their Lordships of the 
Supreme Court, they may not be entitled to raise any dispute as to bonus when 
no profits were e, yet if their wa fall short of the living standard, some 
way should be devised of p ing to them that living standard either by induci 
the employer to consent to thi yment of a bonus even where losses are inunred 
or by exercising the power conferred upon Government under s. 114 (2) to make 
a registered agreement to which a representative Union is a party binding upon 
other employers and employees. This does not, in my opinion, amount to an 
effort, direct or indirect, to circumvent the decision of their Lordships of the 
Supreme Court. Indeed, the letter in terms accepts, as every one in India is 
bound to accept, that decision as correct, and it only invokes the statutory 
powers of the Government of Bombay to alleviate the suffering that may be 
caused if that decision came in the way of providing for the workers an adequate 
living standard. When the Government, after giving an op ttunity to the 
petitioner of being heard, made the declaration that is complained s] I have 
no doubt that aoia could have been farther from their minds than to circum- 
vent the decision of the Supreme Court. In my opinion, no case has been made 
out of any mala fides in the State Government in making the said declaration. 

The result, therefore, is that the petition fails and must be dismissed with costs. 

The petitioners appealed. - og 

J.C. Bhatt, for the appellants. 

H. M. Seervat, for the State of Bombay. 


Camaata C. J. This appeal raises a rather important question as to the powers 
of the Government to direct under s. 114 (2) of the Bombay Industrial Relations 
Act, 1946, that an award passed under the provisions of s. 115A should be applied - 
to certain employers who were not ies to the dispute. There was an industrial 

dispute between the Rashtriya Mazdoor Sangh and the Textile Mills on 

the question of bonus, and a reference was made to the Industrial Court under 

8. TBA. Petitioner No. 1 company, which was also a party to that dispute, 

represented to the Tribunal that its case should be ey considered from 

the case of other mills inasmuch as it has been making losses from 1950 onwards, 

and as far as it was concerned no question of paying bonus to the employees could 

arise. The reference, therefore, was se ted pith regard: to petitioner No. 1 

company. While the reference was pending, the Rashtriya. Mill Maxdoor h 

and the Mill Owners Association entered into an° agreement and they fixed the 

basis of the -bonus that was to be paidto the employees, and in this award there 

was a reference to those mills which had been making loss and the provision 

was that with a view to creating better relations between the workers and the 

uae Maer for continuing peace in the industry but without creating a precedent, 

the mills which fell in that category should pay to their employees a minimum 

bonus equivalent to 4.8 per cent. of the basic wages earned by them during the 

year. Petitioner No. 1 company was not a party to this agreement, and an 

award was passed in terms of the ent under s; 115A and it became binding 

upon those mills which had subscribed to that agreement. 
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The Government subsequently proceeded under s. 114 (2) of the Act and gave 
notice to petitioner No. Ta ee and after hearing the company directed 
that the award shall be seer Osten ik adage Spare which 
was petitioner No. 1 ae was done by a Notification rio? July 81, 
1956. The result of this Notification was that petitioner No. 1 company was" 
as much bound by the award as the mill companies which were parties to the 
agreement, and further the important consequence that flowed from this notifica- 
tion issued by eee eee No. 1 co y became 
liable to ellen to its ma coe br in terms of the agreement, to which a reference 
has just otification was challenged by petitioner No. 1 com- 

any before Mr. Justice Tendolkar on various grounds. The learned Judge 
the petition and the Kon have now come in appeal before us. 

What is strenuously urged by Mr. Bhatt is that the Supreme Ca 
decision in Muir Mills Oo., Lid. v. Suti Mille Mazdoor Union, Kanpur, has 
held to the following effect (p. 999) : 


“It ia therefore clear that the claim for bonus can be made by the employees only if asa 
rosult of the joint contribution of capital and labour the mdustrial concern has eared profits. 
If in any particular year the working of the industrial concern has resulted in loss there is no 
besis nor jfustifloation for a demand for bonus. Bonus ie not a deferred wage. Because if it 
were so it would necsssarily rank far precedence before dividends. The dividends oan only 
be paid out of profits and unless and until profits are made no occasion or question oan also arise 
for distribution of any sum as bonus amongst the employees. If the industrial concern has 
resulted in a trading loss, there would be no profits of the particular yeer available for distri- 
bution of dividends, much leas could the employees claim the distribution of bonus during that 
year.”, ! 
and taking that view, the Supreme Court set aside the decision of the Industrial 
Tribunal which had aw bonus when the employer had made no trading 
rofits. Mr. Bhatt says that here we have a case as admittedly petitioner 
No. 1 company bas made no trading profits, that there is no lus from which 
the enop acne can be paid i employer to the employee, therefore, the 
direction issued by the Government under s. 114 (2) is an illegal direction. 

. pd Sel cl eae here eels cea an Industrial Court 
in an industrial dispute which is referred to it by means o a 
not be done by the Government by means of the machinery provided under 
s.114(2). If an award made b Ge Teabunal awarding bonua ia chae where 
there are no trading profits is i then equally illegal is the direction of the 
State Government to the employer under s. 114 (£) to pay bonus when there 
is an absence of the source from which the said bonus could be paid. Now, in 
our opinion, the case that the i ages Court was dealing with is entirely different 
from the one that we have before us. The Supreme Court was concerned to 
determine the jurisdiction of an Industrial Court in a reference made to it on an 
` industrial dispute arising and the decision of the Supreme Court is that an Industrial 
Court has no jurisdiction to make an award awarding bonus when the employer 
has made no trading profits out of which the bonus can be paid. The case that 
we have here is a case of an agreement arrived at between the employer and 
employees. There is nothing whatever to in the j t of the Supreme 
Court that whatever might be the result of an adjudication by an Industrial 
Court, whatever result might follow upon a disputed and contested reference, 
that the employer and employee are prevented or precluded from entering into 
an agreement which is not against the law or against public policy. The basis 
of the award, in our opinion, is the agreement arrived At between the employer 
and the employee and there is no law which we are aware of which prevents the 
employer from saying that he would pay to the employee bonus notwithstanding 
that he made no profits. i therefore, the agreement entered into 
between an employer and an employee was a valid ment, then | effect 
must be given to that agreement under s. 115A. “The provisions of 8. 115A 
are mandatory, and unless the agreement is in spa i on of any of the pro- 
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visions of the Act or is vitiated by those factors which vitiate a contract, there 
is no option left in the Industrial Court except to give effect to the agreement 
and pass an award in terms of the agreement. It is urged by Mr. Bhatt that 
this award is as illegal as the award which the Supreme Court was considering, 
because by this award the employers are made to pay bonus when there are no 
trading profits. But what is overlooked is that the basis of this award is a valid 

t. One can well imagine a case where the Court may have no jurisdiction 
to pass a decree or order in invitum and yet the Court would be in a position 
to pass a decree or order or indeed it ma ihe compe lisdts Gas E oe ne: 
if parties sus juris went to the Court and submitted to the Court an agreement 
upon which they have arrived. Therefore, this is a case where a judgment or 
an award is passed by an Industrial Tribunal as a result of a valid agreement 
arrived at between two parties who are capable of contracting and where an 
agreement is arrived at which is not vitiated by any factors which would vitiate 
a contract. Therefore, to say that this award stands on the same footing as the 
award which the Supreme Court was considering is to try and equate two decisions 
which have no resemblance to each other. The question then is that if the award 
under s. 115A is a valid award,:whether the power given to the State Government 
under s, 114 (2) has been properly exercised. The Legislature in its wisdom 
has:expressly conferred upon the State Government power to make an award 
binding upon the party when that party had not consented to the agreement 
which ultimately resulted in the agreement. The principle underlying s. 114 (2) 
is clear. Notwithstanding the want of consent on the part of a particular employer, 
if the State Government is satisfied that an agreement entered into by a body 
of employees and employers is conducive to the interest of labour, is conducive 
to industrial peace and industrial pro of the country, the State Government 
has been given the power to compel a recalcitrant employer to submit to the 
same award as the willing and co-operative employers mes done. Therefore, 
it is Do argument to suggest that petitioner No. 1 company was not a party to 
the agreement, that it was not bound by the award and the State Government 
has compelled it by its direction under s. 114 (2) to pay bonus which it was not 
in a position to pay and which it was not bound to pay. The very purpose of 
s. 114 (2) is to compel employers like petitioner No. 1 company to tall into line 
with the industrial policy-which in ee of the Government is a policy 
conducive to public interest. But it is said that whatever the powers of Govern- 
ment may be, they do not extend to compelling an employer to submit to a 
provision which is contrary tolaw. Mr. Bhatt says that if the Industrial Tribunal 
in a reference could not have compelled petitioner No. 1 company to pay the 
bonus, surely it is not possible for the State Government to gs Se it and to 
alare what the Supreme Court. bas declaréd’to be illegal, is again 
a misapprehension as to the principle underlying s. 114 and the powers and 
jurisdiction of an Industrial Trib -We have already pointed out that now 
it is settled law in view of the judgment of the Supreme Court in Muir Mills 
case that an Industrial Court has no jurisdiction to award bonus when an em- 
ployer has made no trading profits. But when the State Government acts under 
8. 114 (2), Ue eee ee a ce 
acting under the Act. powers of the State Government are distinct and 
separate. They have been expressly conferred because the lature felt that 
the State Government should be armed with such powers, and it is difficult to 
understand how the decision of the Supreme Couft can come in the way of the 
Government ing the yiew that a valid agreement arrived at between the 
employer and employees with regard to the payment of bonus is an agreement 
so conducive to the interest of industrial economy that not only the employers 
who are parties to that agreement but also those employers who have not subs- 
cribed to that agreement should be bound by it. Therefore, in our opinion, 
the decision of the Supreme Court in no way limits or controls the powers of the 
State Government under s. 114 (2). 


It is then urged that even so the State Government cannot act under this 
sub-section when there is a pending reference. It is pointed out that a reference 
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was pending, a reference which would have ultimately resulted in an award 
being given by the Industrial Tribunal, and Government by its action has rendered 
that reference infructuous and that power the State Government does not 

and in support of this argument reliance is placed on the proviso to s. 114 (2): 


“ Provided that before giving a direction under this section the State Government may, 
In such cases as it deems fit, make a reference to the Industelal Court for its opinion.” 


It is difficult to understand how this proviso supports the argument which has 
been advanced. Government may want to know the opinion of the Industrial 
Court with to any industrial dispute and power is given to the Government 
to obtain such opinion. But ior power can be exercised whether a reference 
is pending or not pending and that power has no relation whatever to the pendency 
of a reference or ale Then ore, in our opinion, on the clear plain 

used by the ture in 8.114 (2) the power of the State Gouceuiiant is 1n 
no way tramm by the pendency of a reference before an Industrial Tribunal 


It is then urged that s. 114 (2) is itself ultra vires of the Constitution because 
it offends against art. 19 (Z)(f) and 19 (7) (g) of the Constitution, and what 
rs lt iw acc er ture to impose burdens upon the em- 
a had which make it cult, if not impossible, for them to carry on their 

usiness or to hold or own or possess property, and it is said that the restriction 
imposed in this case is an unreasonable restriction inasmuch as the employer 
who is not in ‘a position to pay bonus has been compelled to pay it. , We must 
not forget that we are no longer living in the age of laisses faire and the relations 
between emplo Heong and employees are no longer solely governed by the principles 
of contract. ts and liabilities are now subject to the ciples 
of industrial law and also rinciples of social justice. It is true that social 
justice is an imponderable and Mr. Fadl nile a Aoi ox lanes Cha eel es 
of social justice in construing legislation which comes for interpretation betore 
us. In our opinion, no labour legislation, no social legislation, no economic 
legislation can be considered by a Court without appl the principles of social 
justice in in reting the provisions of these laws. Soot justice is an objective 
which is ied and enshrined in our Constitution. It is true that it ma ne 
difficult to define social justice. In the opinion of Mr. Justice: Holmes it 
inarticulate major premise which is Paine a and pee to every Court ail 


every Judge. w a Court or a icular problem is 
influenced and coloured by his at hae on life ad jodie. ut however a Judge 
or a Court may ap a particular problem, it cannot ignore the fact that 
all our legislation is aimed at bringing about social justice, and, therefore, it 
ae eae ae for any one to suggest that the Court should shut its 
eyes to consider and interpret a law as if our country had not 

core about social justice. Therefore, it is a truism to say 


that the present tendency of our labour and industrial legislation is to impose 
more and more burdens upon the employers. These burdens are imposed in the 
interests of the employees, because. they have been under-dogs for decades and 
centuries and the Legislature wants to raise their status, therefore an em- 
ployer cannot be heard to say: ‘““Thereisan unreasonable restriction upon my right 
n carry on business or hold or own or possess property because the burden inflicted 
n me by the law is such as in my opinion is intolerable.” In the larger interests 

of the country an employer must submit to those byrdens and carry on his business 
in conformity with the social® legislation which is put upon the statute book. 


These views of ours derive strong and emphatic support from a 
recent decision of the Supreme Court, to o our attention has been drawn 
by Mr. Seervai and that isthe case of Bijay Cotton Mills Lid. v. The State of 
Ajmer. That case as far as the burden on the employer was concerned was even 
stronger than the case before us. There the ustrial Tribunal fixed certain 
wages as the proper wages which the employer should pay in view of the economic 
condition of the industry. The Minimum Wages Act was brought into force and 


1 [1055] 18.0. R. 752. 
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under that Act Government fixed higher wages. Employers said that they were 
not in a position to give those wages. The employees supported the employers 
stating that they were ee to take the wages fixed by the Tribunal ; they 
were not ing for the minimum wages, because if the industry closed down, 
they would be thrown on the street. These arguments were rejected by the 
Supreme Court and the Sppreme Court held that the Minimum Wages Act whose 
vires was challenged a law in conformity with the directives contained in the 
Constitution and was intra vires, and at page 755 Mr. Justice Mukherjea observed : 
“| Individual employers might find it difficult to carry on the business on the basis of the 
minimum wages fixed under the Act but this must be dus entirely to the economic conditions 
of theso particular omployers. That cannot bo a reason for the striking down the law itself as 
wnressonsgblo,” 
Therefore, it is open to the Legislature to tell an employer: “ You must treat 
your employces as human beings. You must pay your employees wages which 
would ensure to them minimum living standards. If you cannot do that in 
this country you cannot carry on a business which will deprive the employees 
of those minimum rights,” and if the Legislature saysso, the Legislature is entitled 
to say it and it is completely in conformity with the principles underlying the 
Constitution. Therefore, in our opinion, there is no su ce in the contention 
that the payment of bonus constitutes an unreasonable restriction upon the,right 
of the employer under art. 19(1) (g) or (f). i 

It is then urged that the law constitutes discrimination under art. 14. This 
argument is rather difficult to understand. What is urged is that there is a 
compulsion upon an employer in violation of the Contract Act, that the Contract 
Act permits the employer to enter into any contract and this direction of the 
Legislature deprives the employer of his mghts under the Contract Act and there- 
fore deprives him of the equality before the law. Now, we have already pointed 
out that mercifully we have left behind us the age of lasssex faire. This is the age 
of social good and it is not as if the employer in this case alone is deprived of his 
Tights under the contract. Every employer who comes within the category 
fixed by the State Government under s. 114 (2) to which the Notification applies 
is equally deprived of his rights under the ordi law of contract. 

It is then said that under s. 114 absolute discretion is given to the State Govern- 
ment to decide which employer shall be bound by an award made under s. 115, 
and according to Mr. Bhatt: this constitutes discrimination. Now, this is not 
a case where untrammelled absolute discretion is conferred upon an individual — 
or an officer. Discretion is conferred upon the State Government, which is in 
the best position to decide what is the proper thing to do in the interest of economy 
and industrial progress and industrial peace. It may be that in a particular speci- 
fic case by giving effect to the provisions of s. 114 (2), the State Government 
may be guilty of discrimination. That would be administrative discrimmation, 
and when such a case arises, it may be that the party affected by it may. challenge 
the decision in Court. But it is not shes ae in this case that petitioner No. 1 
company has been singled out for special treatment leaving other mills similarly 
situated unaffected by the Notification issued by the Government. What is 
suggested is not administrative discrimination but legislative discrimination, 
and we see nothing in s. 114 (2) which leads us to the conclusion that there is any 
discrimination which would offend the principles underlying art. 14. 

It was also faintly suggested that the State Gowernment was guilty of mala 
fides, and what is ite is that the object of this Notification was to circumvent 
the decision of the Suprerfe Court, and reliance is placed on the letter of the 
Rashtriya Mill Mazdoor h of March 21, 1956, which it wrote to the Govern- 
ment and where it stated that it had become necéssary to find some way out 
of the situation arising as a result of the decision of the Supreme Court in Muir 
Mills case and the decisions of the Labour Appellate Tribunal fixing prior claims 
before available surplus for bonus could be ascertained. Now, if the Government 
can really achieve a result which may seem to be based upon reasons diffcrent 
from those which proved acceptable to the Supreme Court, the State Government 
is perfectly entitled to do so, It is open to the State Government to take the 
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view that the decision of the Supreme Court with regard to the payment of bonus 
was not conducive to the industrial peace and industrial progress. If it takes 
that view and if in law it can give effect to its own view, it is difficult to under- 
stand how the question of mala fides can arise. It is not suggested that the 
State Government has any grudge against either petitioner No. 1 company or 
other companies which are affected by the Notification in question. 

The result is that we agree with the decision of the learned Judge Mr. Justice 
Tendolkar. The appeal fails and must be dismissed with costs. 

As Mr. Bhatt says that he proposes to go higher up, we stay the operation 
of the Notification of July 81, 1956, quae petitioner No. 1 company for fifteen 
days from to-day. 

Appeal dismissed. 

Solicitors for appellants: Thakordas Daru Hemany & Co. 

Solicitors for respondents: Iniile & Co. 


APPELLATE CIVIL. 
Before Mr. Justices Tendolkar and Mr. Justice Shelat, 
KANJI KURBJI v. KALA GOPAL.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 4 (0),t 3 (21}—Bombay 
Tenanoy Act (Bom. XXIX of 1989), Seo. 24—Tranafer of Property Ac (IV of 1882), Sec. 
69.4—Words “Mortgages in possession” in s. d(o) of Aot of 1948 whsther mean persons deriving 
hils through mortgages in possesston— Whether tenant from mortgages in possession oan aoquire 
status of deemed or statutory tenant. 


The words “a mortgagee in possession” in s. 4 (c) of the Bombey Tenancy and Agrioul- 
taral Lands Act, 1948, include within ita scope all persons who derive title under a mortgagee 
in possession, and, therefore, 6 tenant from a mortgagee in posseasion, who derives title 
through him, cannot acquire the status of a deemed tenant or a statutory tenant under the 
Act. 

Dinkar Bhagwant v. Raw Babaji! and Jasvanirai Trioumlal v. Bat Jivi,' referred to. 


Kara Gora and another (applicants) ap Pe to the Collector of Amreli under 
s. 84 of the Bombay Tenancy and tural Lands Act, 1948, for summary 
eviction of one Kanji Kurji Man e from certain survey numbers in the 
village of Chakargad in Amreli taluka, TRA they were the heirs of the 
original mortgagor, that on October 10, 1954, they had redeemed the lands from 
n S and that on redemption of the mortgage, the respondent who was a 
e mortgagee, had ceased to be a tenant and had become a 
The The Collector abs that the BA was a trespasser after redemption of the 
mortgage an erefore, eviction. ‘The respondent applied in 
revision to the Bombay o e Tribunal-asd the Tribunal upheld nae of 
the Collector, observing in its orden, as follows :— 

“Ib is, therefore, clear that the law which will apply to the case before us would be the 
Act of 1948 and not the Act of 1989. The full bench decision, it would appear, from the obser- 
vations referred to above, shows that the case which their Lordships had before tham was one 
under the Tenancy Act of 1939, and therefore, the fall bench decision would not come to the 
aid of the applicant in contending as he has done before us, that he would continue to be the 
tenant of the mortgagor, even after redemption was effected on 10-10-54. Having given our 
consideration to this contentson, we think that this contention cannot be accepted. The reply 
to the contention raised before us is found in the following obserVation in the full bench decision 
[Jasvanira Trikamlal v. Bat Jin, 59 Bom. L. R. 168] of the Bombay High Court to which 
reference has been made above. ‘What seemed to have weighed with the learned Judge was the faot 


* Deonded, June 19, 1967. Special Ctvil ea alae the owner and if 
tion No. 289 of 1057. pars rete i 


The section is as under :— 
“4. A person lawfully cultivating any ‘ ay a “erie 


land belonging to another person shall be 2 (1956) 59 Bom, L, R, 168, F.n, 
deemed to be a tenant if such land is not 
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that he was dealing with a case of the tenant of a mortgagee in possession and naturally the 
learned Judge was oppressed by the consideration that under ordinary law on the redemption 
of a mortgage, the tenancies created by the mortgagee in possession would come to an end, 
and therefore, to give effect to s. 4 would mean that not only the tenants would be protected 
but also the tenants of the mortgagee in possession. It may be pointed out that the Legislature 
in the Act of 1948 im oL (o) of s. 4 has takan mortgagocs in possession out of the category of 
statutory tenants. Therefore, whatever, lacuna there was in the old Act has now been made 
good. The learned Judge relies on this fact for strengthening his view that mortgagees in 


effected by s. 4{o) of the Tenancy Act strongly supports the view which we are inclined to take 
thai under the old Act all persona lawfully on the land were intended to be protected, but the 
Legislature realising the difficult position in which the mortgagor would find himself if the 


by enacting a. 4(0). We, therefore, think that Kanji who was the tenant of the mortgagee 
would cease to be a tenant on redemption.” 

The respondent applied to the High Court under art. 227 of the Constitution 
of India to quash the orders passed by the Tribunal and the Collector. 

The application was heard. 


N.C. Shah, for the petitioner. 
C. Œ. Shastri, for opponents Nos. 1 and 2. 


TENDOLKAR J. Respondents Nos. 1 and 2 applied to the Collector of Amreli 
under s. 84 of the Tenancy Act of 1948 for eviction of the applicant from Survey 
Nos. 274 and 288 of village Chakargad. dand to bs he heise ihc a 

r of these lands who had redeemed the lands from the mortgagee—one T 

Pa hoton October 10,1954. The petitioner before us was a tenant of the 
mortgagee, and the case of the first two respondents before the Collector was that 
he had ceased to be a tenant upon redemption of the mortgage and had become a 
trespasser and was, therefore, liable to be evicted summarily under s. 84. The 
Collector held that the petitioner was a trespasser after redemption of the mortgage 
and, therefore, gran ee eviction, There was a revision application by 
the petitioner to the Bombay Revenue Tribunal, and the only question that the 
Revenue Tribunal considered and decided was whether the petitioner continued 
to be a tenant after the redemption of the mortgage. The Tribunal came to the 
conclusion that he did not continue to be a tenant and, therefore, upheld the order 
of the Collector of Amreli. It is against this decision of the Revenue Tribunal 
that the present petition has been presented, and it is urged by Mr. Shah on behalf 
of the petitioner that there is an error apparent on the face of the record in that 
the Revenue Tribunal has wrongly come to the conclusion contrary to a Full 
Bench decision of this Court that the petitioner ceased to be a tenant upon 
redemption of the mortgage. 

Now, in the first instance, it is neceasary to state some history of the Tenancy Act 
that is relevant. Under the Act of 1989, initially there was no provision with 
regard to what may be called “ deemed tenants,” that is, persons who were not 
actually contractual tenants, bùt who, being in lawful cultivation of land, were 
deemed to be tenants. But the Act was amended by Act No. XXVI of 1946 and 
8. 2-A was incorporated amd that section inter alia provided that a person lawfully 
cultivating eae Jand belonging to another n shall be deemed to be a tenant 
subject to certain exceptions, with which for the moment we are not concerned. 
Then the Act of 1989 in s. 8 provided that a tenant shall be deemed to be a pro- 
tected tenant in certain cases, such tenant of course including the deemed tenant 
under s. 2-A. Section 8-A provided thdt on expiry of one year from the comi 
into effect of Act No. X XVI of 1946 every tenant shall be deemed to be a pro 
tenant unless his landlord, withm the said ‘period, made an application to the 
Mamlatdar within whose jurisdiction the land is situated for a declaration that the 
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tenant is not a protected tenant ; and s. 4 dealt with tenants evicted after April 1, 
1987, and sought to confer upon them the status of protected tenants subject to 
the provisions of that section. The Bombay Tenancy and Agricultural Lande Act, 
1948, by the schedule thereto, repealed the Act of 1989, but saved ss. 8, 8-A and 4 
of the Act of 1989 as modified in the manner indicated in that schedule. Amongst 
the repealed sections was s. 2-A, but in the new Act a co nding section was 
enacted, which is s. 4, which provided that persons in lawful cultivation of the land 
shall be deemed to be tenants as s. 2-A of the Act of 1989 had done, but also in- 
corporated certain exceptions to this rule, and the exception with which we shall 
be concerned in this case is exception (c), which provides that if such a person is a 
mortgagee in ion, he shali not be deemed to be a tenant. 

We are dealing with a case where the land is situated in the former territory of 
Baroda. The Act of 1989 was never made applicable to the Baroda State; but 
after the merger of the:State into British India, the Bombay Me States (Laws) 
Act, 1950, made certain Bombay Acts applicable to the merged areas By s. 8, 
sub-s. eee Acts specified in the first column of the Third Schedule were made 
applicable with the amendments shown in the third column to that schedule. 
Amongst the Acts is the Bombay Tenancy and icultural Lands Act, 1948, 
and in col. 8 the amendments made are to the schedule of the Act of 1948 and the 
are in relation to s8. 8-A. and 4 of the Bombay Tenancy Act of 1989 which had sti 
been kept alive by the Act of 1948. We have, therefore, got to decide this matter 
in accordance with the. provisions of the Act of 1948, which of course includes, by 
virtue of the schedule, ss. 8, 8-A and 4 of the Act of 1989 which have been kept 
alive and made applicable, with amendments which are not material, to the Baroda 
State. 

Now, the question asto whether a tenant of a spel sacle ceases to be a tenant 
upon the redemption of the mortgage or becomes a deemed tenant or statutory 
tenant under s. 2-A of the Act of 1989 came to be considered by a Division Bench 
of this Court in Dinkar Bhagwant v. Rau Babajt,1 where the Division Bench took 
the view that the tenancy came to an end upon the redemption of the mo 
by virtue of s. 111, sub-s. (c), of the Transfer of Property Act. This decision 
came to be considered by a Full Bench in a slightly different context in 
Jasvantrai Tricumlal v. Bai Jtot.21 The question before the Full Bench’ actu- 
ally was whether sub-tenants of a tenant, to whom the land was let oùt’ when 
sub-tenancies were legal, could be said to be lawfully cultivating the land after the 
termination of the contractual tenancy of the tenant himself, and the Full Bench 
held that upon the termination of the contractual tehancy the sub-tenant became a 
statutory tenant of the landlord. In delivering judgment; the learned Chief 
Justice referred to the decision of the Division Bench to whichwe have earlier 
referred, and to the extent to which that decision held that a tenant of a mo 
ceases to be a tenant upon redemption of the mortgage, the learned Chief Justice 
held that the Division Bench had come to a wrong conclusion. The learned Chief 
Justice observed (p. 175): 

“Therefore, with very great respect, we must hold thatthe view taken by the learned Judge 
with regard to the position of the tenants of the mortgagees m possession under the old Act of 
1989 is not the correct position, and that as far as the old Act is concerned the position of tho 
tenants of the mortgagees in possession and the position of sub-tenants was identical ; they both 
became statutory tenants, one on the redemption of the mortgage and the other on the termina- 
tion of the contractual tenancy.” ° -~ 
Therefore, the question is now concluded by the Full ch decision that under 
the Act of 1989 a tenant of a mortgagee does not cease to be a tenant upon redemp- 
tion of the mortgage, but becomes a statutory tenant after such redemption under 
s. 2-A of the Act of 1989. But the Trib took the view—and that is the view 
which is contested before us—that this decision has no bearing on the position as 
it exists under the Act of 1948 because the Tribunal held that under s. 4(c) of the 
Act of 1948 any person lawfully cultivating the land, who derives title through a 
mortgagee in possession, does not becpme a deemed tenant or a statutory tenant. 


1 (1036) 39 Bom. L. R 101. 2 (1956) 59 Bom. L. R. 169, F.B, 
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Now, Mr. Shah, in the first instance, has submitted that when the Act of 1948 
was made applicable to the Baroda State, he was a tenant under the 1989 Act 
and therefore the decision of the Full Bench directly applies to his case. -That 
undoubtedly would have been true if the Act of 1989 was ever made applicable 
to the Baroda State. The provision of that Act under which the Full Bench a 
that a tenant of a mortgagee upon redemption becomes a deemed tenant or 
statutory tenant was contained m s. 2-A of that Act, which section was neve 
made applicable to the Baroda State as it is not amongst the three sections of the 
Act of 1989, namely, ss. 8, 8-A and 4, which were preserved by the schedule to the 
Tenancy Act of 1948 in an amended form im the Baroda State. This argument, 
therefore, cannot be upheld. 


Mr. Shah next contends that assuming that the Act of 1948 apples, under s. 4 
hig-chent was admittedly a person lawfully cultivating land belonging to another 
and he must be deemed to be a tenant. He submits that his client is not taken out 
of the provisions of this section by reason of sub-cl. (c) because he was not a mort- 
gegee In possession, and the exceptions to s. 4 must be read strictly and the words 

a mortgagee in possession ° must not be interpreted to include within their 
scope persons who derive title from a mo m possession. Now, in the first 
instance, 8. 4 enacts a beneficent piece of tion intended to confer benefits 
on persons in lawful cultivation of lands by EPE upon them the status of a 
tenant. Any exceptions to such a beneficent piece of legislation must no doubt 
be strictly construed and we must not take out of the scope of that section anythi 
more than the words of the exception strictl warrant. “Bu t the question is whether 


the words “ a mo ‘In possession,” which appear in sub-cl. (c) of s. 4, mean 
or do not mean not only a mortgagee in possession, but also persons deriving title 
through a mo in possession. Mr. Shastri has drawn our attention to s. 2, 


sub-s. (21), of the Tenancy Act of 1948 which provides that words and expressions 
used in the Tenancy Act, but not defined therein, shall have the meaning assigned 
to them m the Transfer of Pro Act, 1882. He then says that the words 

“ mortgagee in possession ” are not defined in the Act, but s. 59-A of the Transfer 
of Property Act defines them. That section is as follows :— 


“ Unless otherwise expressly provided, reference in this Chapter to mortgagors and mort- 
gagesd shall be deemed to include references to persons deriving title from them ‘toepootively.” 


Now, s’ s. 59 gs nk in Chapter IV of < Transfer of Property Act which deals with 


ere is no other in the Transfer of Pro Act which 

deák with mortgages or seeks to define or limit the meaning of the words “ mort- 
gagors and mo >” Therefore, Mr. Shastri argues that the meaning assigned 
to the expression’ mo ed in 8. 59-A should be the meaning assigned to the 
word “‘mortgageé”’ inthe phrase * ‘ mortgagee in possession ” in s. 4 of the Tenan- 
ent is well-founded. The effect of s. 59-A of 


oy Act. In our opmion, 
e Transfer of Property A is to define the words “ mortgagor ” and “ mort- 
gages | ” as including within their scope persons d title from them respectively. 

t is, therefore, the meaning assigned to them in Transfer of Pro Act, 
1882, where the words ‘‘ mortgagors ° and ‘“ morgigen op appear in ter IV 
Se vacant sees Pe oe Pare 2 Chapter IV. Therefore, if 
the same ing is to be ied to the words “ mortgagee in possession ’' in 8. 4 
of the Tenancy obviously ` ‘mortgagee ” must include any person deriving 
title from the mo ; and # appears to us to be obvious that a tenant from a 
mortgagee derives title from the mortgagee. Although Mr. Shah disputes that his 
client derives title from bjs mo he has not been able to tell us from whom 
he derives his title. This view of words “ mortgagee in possession ” was also 
the view which was taken by the Division Bench of this Caurt in Dinkar Bhagwant 
v. Rau Babaji to which we hers already referred. Mr. Justice Bavdekar, in deli- 
vering judgment, observes (p. 110) : 

“,.-That section (s. 4 (c) ) excludes from the category of persons who are to be deemed 
as tenants a mortgagee in possession. This must necessarily oxclude persons claiming through 
the mortgagee...It seams to us that at any rate under s. 4 of the 1948 Aot the word ‘mortgagee 
in posscesion ° means everyone claiming through him.” 


L.R.»~54 


850 l THE BOMBAY LAW REPORTER. [VOL. LX. 
This view the learned Judge used for the purpose of finding support to the inter- 
pretation that the Division Bench placed on s. 2-A. of the Act of 1989 and thereby 
narrowed down the scope of s. 2-A of the Act of 1989 without there being in s8. 2-A 
any exception corresponding to s. &c). The Full Bench considered that it was 
not right to cut down the scope of s. 2-A of the Act of 1989 by reason of the provi- 
sions of s. 4(c) of the Act of 1948. The Full Bench, in d witb this aspect of 
the decision of the Division Bench, pointed out that the provisions of s. &(¢) rather 
supported the view that the Full Bench took of the scope of s. 2-A of the 1989 Act, 
saa that the Legislature having realised that s. 2-A may include within its scope 
a mortgagee in possession, a specific exception was made by s. 4(c), The learned 
Chief Justice also points out in reference to the Division Bench’s judgment (p. 175) : 
“Tbe learned Judge relies on this fact for strengthening his view that mortgagees in 
Pouseasion were never intended to be treated as statutory tenants, and if the tenants of mortgagecs 
in possession were not intended to be treated as statutory tenanta, then on a parity of reasonmg 
sub-tenants could not also be considered as statutory tenants.” 
There is nothing in the decision of the Full Bench to indicate that on the interpre- 
tation of the expression ‘ ae ae in possession’ in s. 4(c) the view taken by 
the Division Bench was deed, accep the view as correct, the Full 
Bench came to the sone ion that it did not help to come to a view of s. 2-A 
which the Division Bench had taken. In our opinion, therefore, the Full Bench 
decision does not cover the case before us at all. It in terms dealt with the position 
of a tenant from a ak aah under the Act of 1989 and did so on an interpretation 
of the unqualified 2-A of the Act of 1989. We are dealing with a 
case under the Act of 1948 where the provisions of the old s. 2-A of the Act of 1939 
have been rendered subject to three exceptions one of which is exception (c) to 
which we have already referred. It appears to us to be clear that that phon 
includes within its scope all persons who derive title under a mortgagee in 
sion and, therefore, a tenant from a mortgagee in possession, who obviously derives 
title reat him, cannot acquire the status of-a deemed tenant or a statutory 
the Act of 1948. 

The Tribunal, therefore, in our opinion, came to the correct conclusion, and as 
the petitioner before us had to be a tenant upon the redemption of the 

mortgage, the order under s. 84 was rightly made by the Collector. , 

hah attempted to cig before us that his client would in any event be 

protected under s. 5 of the Tenancy Act. Whatever merits there may be in this 
contention, this question was never raised or argued either before the Collector 
or before the Tribunal. In exercise of our writ jurisdiction we are merely concerned 
with finding out whether there is an error apparent on the face of the record, and 
we have, therefore, not allowed Mr. Shah to e an entirely new point which was 
never canvassed before the Tribunal, which not been dealt with by them and in 
respect of which it cannot be said that there is an error apparent on the face of 
the record.. . 

The result, therefore, is that the petition fails and must be dismissed and the 
rule discharged. No order as to costs. 


A ii 
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Before Mr. Justice Dixit and Mr. Justice Tambe. 
BHOLARAM.MURLIDHAR AGARWAL v. R. S. DESHMUKH.* 
Central Provinces and Berar Sales Taw Act (XXT of 1947), Ses. 11-4, 4(1) (a), 1% 1), 11 (1) (8), 
34, 286—Oonsituiion of India, art. 20(3)—Eeopressions ‘during any period” and “‘the expiry 
of suck period” in s. II-A (1), construction of —Whether open to taxing authorities to consider 
books of aooount of assesecs in re-aasessmoni proceedings—Suoh user of account books waather 
constifiutes testimonial compulsion. 

The applicant, who was a registered dealer within the meaning of the Central Provinces 
and Berar Sales Tax Act, 1947, was amsessed to sales tax for six different periods, namely, 
_ June I, 1947, to November 12, 1047, November 18, 1947, to November 1, 1948, November 
2, 1948, to October 21, 1049, October 22, 1949, to November 9, 1950, Navember 10, 1950, to 
October 80, 1951, and October 31, 1951, to October 18, 1952. In respect of these six 
periods orders of asseasment were made on ex different dates. On June 18, 1954, tho 
Sales Tax Offloer issued to the applicant six separate notices in form XII in respect of the 
aforesaid six periods of assessrment to show cause why he should not be reassessed. On 
the question whether the notices were in order, having regard to a. 11-A (1) of the Aot, 
the applicant contended that the Sales Tax Offlcer had no jurisdiction to re-asseas him as 
all the six notices were barred by time, whereas the Sales Tax Authorities contended that 
the period fram June 1, 1947, to October 18, 1052, was a whole period for purposes of 
s. 21-A, and the notices were, therefore, in tims :— 

Held, that under s. 11-A (1) of the Oentral Provinces and Beter Sales Tax Act, 1947, 
the Commissioner could proceed to re-asseas the applicant within three calendar years 
from the expiry of each of the six periods, and 

that, therefore, the notices issued on June 18, 1954, in relation to the first four periods 
which expired on November 12, 1950, November 1, 1951, October 21, 1052, and November 9, 
1958, respectively, were without Jurisdiction, and the last two notices which had reference 
to the remaining two periods, namely, November 10, 1950 ,to October 80, 1851, and October 
31, 1951, to October 18, 1952, were with jurisdiction being within three calendar years from 
the expiry of these two periods. 

S. O. Prashar v. Vasanteen! followed. 

G aoaia adig ola be Gea ania Ge d 
a a ie a 
previous assessment is not in order. 

Gaah. Gace GE His asec ull bonke woulda tankka aona n would 
attract the provisions of art. 20 (3) of the Constitution of India. 

M. P. Sharma v. Satish Chandra, Distriont Magistrate, Dolhi,’ referred to. 

Quasre :—-Whether in a prosecution launched against the assessee he would be able to 
contend that it would be testimonial compulsion if the books of account are used against 
him. . 


The facts appear in the judgment. 


H. M. Thakkar, with J. M. Thakkar, for the petitioner. 
W. E. Sheorey, Additional Special Govt. Pleader, for respondents Nos. 1 to 4- 


Dıxrr J. The applicant in this case is one Bholaram Murlidhar Agarwal, 
who does business under e. name and style “ Bholaram Murlidhar 
at Gondia in the Bhandara district. The business which he carries on is business 
in merchandise, He is a registered dealer within the meaning of the 
Central Provinces and Berar Sales Tax Act, 1947 (XXI of 1497). 


As a dealer, he was assessed to sales tax for the period between June 1, 1947, 
and October 18, 1952, and six different notices were issued to him for six different 
iods. These six periods were : (1) June 1, 1947, to November 12, 1947; (2) 
Nace vember 18, 1947, to November 1, 19-48 ; (8) November 2, 1948, to October 21, 


“Decided, March 39, 1957. Miscellaneous T. R. 857. 
Petition No. 498 of 1956. . oe a [1984] 8. CR. 1077. 
“(10687 58° Bom. LR. 186 8.70.7230 L- 
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1949 : (4) October 22, 1949, to November 9, 1950; (5) November 10, 1950, to 
October 80, 1951 ; and (6) October 81, 1951, to October 18, 1952. In respect of 
these six periods, orders of assessment were made respectively on March 11, 
1949, September 80,1950, April 29, 1951, January 4, 1958, January 4, 1958, 
and February 26,1954. The assessment orders are annexed to the petition as 
A-1, A-2, A-8, A-4, A-5, and A-6 respectively. 

On April 27, 1954, opponent No. 1, who is the Inspector of Sales Tax, Gondia, 
Madhya esh, vated the shop of the applicant and seized his account books. 
of Vases No. 2, who is the Sales Tax Officer, Gondia, Madhya Pradesh, there- 

served the applicant with a notice dated June 4, 1954, the applicant 
to appear before on July 28, 1954, to show cause why the applicant should 
rs prosecuted under s. 24 read with s. 28 of the Sales Tax Act. Then, on 
June 18, 1954, opponent No. 2 issued six separate notices in form XII in respect 
of the aforesaid six periods of assessment, iring the applicant to appear 
before him on July 28, 1954, to show cause why he should not be re-assessed, 
and these six notices are annexures C-l, C-2, C-8, C-4, C-5, and C-6 respectively. 
Opponent No. 2 then adjourned the proceedings to August 18, 1954, when the 
applicant appeared before the said authority and protested, as the petition puts 
it, against the validity of the notices of June 18, 1954. Certain objections were 
raised by the applicant, and opponent No. 2 overruled those objections in rela- 
tion to the notices which were issued in form XII, and these orders have been 
set out as annexures D-1, D-2, D-8, D-4, D-5 and D-6. It appears that the 
applicant preferred two appeals in respect of the orders made by the Sales Tax 
Officer in relation to two periods, namely, November 10, 1950, to October 80, 
1951, and October 81, 1951, to October 18, 1952, In appeal, thelearned authority 
came to the conclusion that no appeal would lie against the so-called orders, and 
accordingly he dismissed the two appeals. The applicant then went in revision 
before the Sales Tax Commissioner, Madhya Pradesh. and that authority dis- 
missed the petitioner's application. 

The applicant filed the ee application on October 16, 1956, under 
art, 226 and art. 227 of the Constitution, seeking to obtain various writs as sct 
out in the prayer clause of the petition. He claimed that a writ of certtorari 
may be issued, quashing the notices issued on June 18, 1954, and May 28, 1956, 
and writs were asked for in respect of these notices. He also claimed a writ 
of mandamus, asking that the opponents be ordered to withdraw all the notices 
in form XII ref te in prayer cl. No. (1). He claimed a further writ in the 
nature of mandamus, asking that the opponents be ordered to return to the 
petitioner all his account books, and he claimed a writ of prohibition, asking 
that the opponents be permanently prohibited from proceeding any further with 
proceedings of re-assessment and penalty. 

Upon this petition, various points have been made by Mr. Thakkar ap 
for the applicant. The principal point taken by him is that the notices issu 
against him in form for re-assessment are without jurisdiction. A further 
point has been taken by him, and that point is that in so far as opponent No. 1 has 
seized his account books, that action of opponent No. 1 is contrary to art. 20 (3) 
of the Constitution. As supplementary to the second contention, it has been 
urged that the seizure of the account books is ill and the retention or deten- 
tion of those account books is also illegal. With to the point of seizure 
and retention or detention of the account books, Mr. Thakkar not pressed 
these two contentions. It wa’ pointed out to him that the questions raised by 
him are questions of fact, hich: would require evidenge in order to dispose of 
these contentions. It was also pointed out to him that he did not apply to the 
Sales Tax Officer, asking that the books of account seized by opponent No. 1 
should be returned, either because the seizure was illegal, or because the deten- 
tion of these books was also illegal. It is not, therefore, necessary to deal with 
these two contentions, and we are, therefore, required to deal with the principal 
contention and the ancillary contention, referred to above. 

ing with the first contention, it is necessary to refer to some of the sections 
of the C.P. and Berar Sales Tax Act, 1947, in order to understand the scheme 
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underlying the Act. There is no dispute that the applicant is a registered dealer, 
and the expression ‘dealer’ has been defined i te 8. - a(o) j and the expression “‘regis- 
tered dealer ” has been defined in s. 2(f). there is no dispute with 

to the applicant being a registered d ii e ee 

two definitions. Then, the expression pee is defined in s. 2(7). The 
expression “year” is defined in s. 2(2). rincipal section which imposes 
the tax is s.4, and it provides, by sub-s. er 


(5) shall be liable to pay tex in accordance with the provisions of this Act on all sales affected 
after the commencement of this Act.” 
It is clear that the liability of a dealer is in respect of the turnover during the 
year. Then, there is s. 10, which deals with returns and provides by sub-s. (1) 
that 

“Every such dealer as may be required so to do by the Comtmissioner by notice served in 
the prescribed manner and every registered dealer shall furnish such returns by such dates and 
to such authority as may be prescribed.” 

Section 11, by sub-s. (1), provides that 

“if the Commissioner is satisfied that the returns furnished by a registered dealer in respect 
of any period are correct and camplete, he shall assess the dealer on them.” 
This section shows that the power is given to the Commissioner to tax the dealer 
under s. 11. Section 11, sub-s. (3), may be referred to, and it provides that ~ 

“After hearing the dealer or his agent and examining the evidence produced in compliance 
with the requirements of clause (i) or clause (ili) of sub-section (2) and such further evidence 
as the Commissioner may require, the Commissioner shall assess him to tax.” 


It is clear that an order of assessment is made pursuant to s. 11( 3). An important 
aay is contained in s. 11-A, and that is the provision relevant to the consi- 
eration of the contention raised in this application. Section 11-A (1) provides : 
“Tf in consequence of any information whioh has come into his posseasion, the Commis- 
gioner is satisfied that any turnover of a dealer during any period has been under assessed or 
has escaped agseaument or assessed at a lower rate or any deduction has been wrongly made 
therefrom, the Commissioner may, at any time within three calendar years from the expiry 
of such period, after giving the dealer a reasonable opportamity of being heard and after making 
gach enquiry as he cansiders necessary, proceed in such manner as may be prescribed to re- 
assess or assess, as the case may be, the tax payable an any such turnover ; and the Commissioner 
may direct that the dealer shall pay, by way of penalty in addition to the amount of tax so 
anseesed, & sum not exceeding that amount.” ' 
Section 11-A (7), therefore, deals with four categories ; (+) a category in which 
a dealer has been under-assessed ; (ii) a “ple: Sab Aan which a dealer has escaped 
assessment ; (ili) a category in which he has assessed at a lower rate; and 
(to) a category in which a deduction has been wrongly made. Another thing 
to notice in regard to s. 11-A (J) is that the aathoriey may proceed to re- 
assess or assess at any time S S ears from the expiry of such 
period, and the expression “such period K understood i erence to 
the expression “‘ during any period ” tn the earlier part of the section. 
Section 11-A(Z), therefore, prescribes the stn of time during which it would 
be open to the Commissioner éither to assess or te re-assess a dealer. It is not 
necessary to refer to all the four categories for the purpose of this case, because 
here is a case in which the applicant is being re-assessed because he has been 
under-assessed, and the question for consideration is whether all the notices 
issued to the applicant ia form XII are in order, having regard to the provisions 
of s8. 11-A (7). 

Upon this disputed question, rival contentions are put forward. It is urged 
on behalf of the applicant AE nay rrr eer jurisdiction, because 
the notices are barred by time. On the other hand, it has been urged by Mr. 
Sheorey on behalf of TPA ponents that all the six notices are in order, because 
they are all in time, aad here i no dedo oh any wantsof jurisdiction ii dle 
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authorities with regard to the re-assessment of the present applicant. It may 
be pointed out that in all eighteen notices were issued to the applicant in relation 
to the six different assessment orders made against him. Six notices were first 
issued on June 18, 1954; the second batch of notices numbering six were issued 
on two different occasions, two of these on May 14, 1956, and four of them on 
May 28, 1956; and again fresh six notices were issued to the applicant in form 
XII on August 28, 1956. The present application was filed, as I pointed 
out at the commencement of this j ent, on October 16, 1956, and there 
would have been an initial difficulty for the applicant to overcome, had the notices 
been merely those of June 18, 1954, because ın that event, it is obvious that the 
applicant would have been required to come to this Court under art. 226 as 
we as possible after the notices were issued to him. But the question of 

elay does not arise in this case, because twelve other notices in two batches 
were subsequently issued to him in the year 1956. There is, therefore, no question 
of delay, since the contention of the applicant is that all these notices are without 
jurisdiction. The contention taken by Mr. Thakkar is that on a true construction 
of s.11-A (7), opponent No. 2 had no jurisdiction to re-assess him, as all 
these six notices are barred by time. On the other hand, Mr. Sheorey contends 
that all these notices are within time, and the point of controversy must be decided 
upon 4 true interpretation of the two expressions occurring in s. 11-A (7), namely, 
“ during any period’’, and “the expiry of such period”. Now, it may be 
pointed out that the expression “ period ” is not defined in the Act. What is 
defined in the Act is the “year”. As I have already pointed out, the liability of a 
dealer to pal Mage of sales tax arises by virtue of the provisions contained 
ins.4. Inorder to appreciate the contention of Mr. Thakkar it may be necessary 
to re-state the different periods once again. The first period is a period covered 
by June 1, 1947, and November 12, 1947; the second period is covered by 
November 18, 1947, and November 1, 1948; the third is November 2, 1948, to 
October 21 1949; the fourth period is one concerned with October 22, 1949, 
and November 9, 1950; the fifth is November 10, 1950, to October 80, 1951; and 
the sixth and the last is October 81, 1951, to October 18, 1952, Taking these 
different dates, it is obvious that according to the true intent and effect of s. 11-A 
1), the Commissioner has to proceed to re-assess within three calendar years 

m the expiry of such period. Now, in each case, the period expired on November 
12, 1950, November 1, 1951, October 21, 1952, November 9, 1958, October 80, 
1954, and October 18, 1955. Al the notices given by the second opponent are 
of the date June 18, 1954. Now, this date would be within three dar years 
from the expiry of the periods which are in reference to the 5th and the 6th notices, 
i.e. for the periods between November 10, 1950, and October 80, 1951, and October 
81, 1951, and October 18, 1952, It is obvious that the expression ‘‘such period ” 
must be understood by reference to “ during any period’, and upon that cons- 
truction, which, we think, is the onl logical construction, the first four notices 
would be out of time, and, therefore, proposals to re-assess the present applicant 
would be without jurisdiction in reference to the first four notices, and in respect 
of the remaining two notices, the proposals would be with jurisdiction. 

But Mr. Sheorey contends that we should construe the expressions ‘‘ duri 
any period ” and “from the expiry of such period ” as meaning that the AiE 
commences from June 1, 1947 ; and he says that the history of the enactment 
of s. 11-A shows that the section was not on the statute book in the Act of 1947, 
but it came to be inserted by the amending Act (No. XX of 1958), and it was 
given retrospective effect as from June 1, 1947. Ifs. 1-A is given retrospective 
effect, it means that s. 11-A, though inserted by the amending Act (No. XX of 
1958), was really on the statute book as though it was enacted in the year 1947. 
And Mr. Sheorey’s argument is that if that is the effect of s. 11-A, we should 
read the period as meaning the period from June 1, 1947, to October 18, 1952, 
which are the two termini of the six periods referred to above. Now, in the first 
place, it is not possible to accept this argument. It is one thing to say that s. 11-A 
1s retrospective, and it is quite another to suggest that s. 11-A fixes the period 
as from June 1, 1947. Thats. 11-A is retrospective is clear, because it has been 
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made expressly retrospective. There is, therefore, no question that s. 11-A is 
restrospective. But is it correct to that because s. 11-A was made 

ive as from the June 1, 1947, that section fixes any period? We are 
unable to accept Mr. Sheorey’s contention for reasons which I propose to mention 
presently. 

Here is a case of what I have described above, one of re-assessment, which 
uae and shows that the apphcant had been previously assessed. ‘That the 
applicant had been- previously assessed for six different periods has not been in 
dispute in this case, and the expression ‘‘re-assesament’”’ implies that there was a 
previous assessment. In order to understand the meaning of the expression “any 
period ’’, we must necessarily see the period for which the applicant had been 
previously assessed, and it is clear, havmg regard to the dates which I have 
mentioned above, and having regard to the which I have stated in an earlier 
part of this judgment, that the applicant had been previously assessed in respect 
of six different periods. In view of this position, there is no difficulty in cons- 
truing the wo “during any period”, use the section says that “if in 
consequence of any information which has come into his possession, the Commis- 
sioner is satisfied that any turnover of a dealer during any period has been under- 
assessed”, which means that a dealer has first been assessed for a particular 
period,’and the subsequent information shows that the dealer has been under- 
assessed, and this is precisely the present case. It is not disputed by Mr. Sheorey 
that the applicant had been previously assessed for six different periods. It is 
also not disputed by him that there were assessment orders passed against the 
applicant, and so, it is clear that the applicant had been previously assessed for 
six different periods. Bearing that position in mind, and construing s. 11-A 
in the light of what I have said above, it is clear that the only notices which would, 
therefore, be in-order, -would be the two notices issued to the applicant in re- 
lation to the I sic toe (i) November 10, 1950, to October 80, 1951, and (ii) October 
81, 1951, to ber 18, 1952. 

Even apart from this, there is. another difficulty in Mr. Sheorey’s way. This 
is a taxing statute, and a taxing statute must be strictly construed in favour of 
the taxpayer. If a provision is susceptible of two constructions, the one which 
is favourable to the taxpayer must be adopted to the exclusion of the other which 
is in favour of the State. Here, the argument of Mr. Sheorey is that the period 
from June 1, 1947, to October 18, 1952, is a whole period for purposes of s. 11-A. 
This is an argument which we are unable to accept, both because previously 
assessment has been made in respect of six different periods, and also having 
regard to s. 4 of the Act, the liability is in respect of a “ year ”. If that is the 
true position, it is not possible to accept the contention urged on behalf of the 
State. Even quite a from this, it may be pointed out, as a circumstance 
in favour of the applicant, that the opponents have proceeded to deal with the 
applicant in the matter of assessment for six different periods, and that is an 
additional reason for saying that it is not possible to accept the contention of Mr. 
Sheorey that the period referted to in s. 11-A is the whole of the period commencing 
on June 1, 1947, and ending on October 18, 1952. 

There is another reason why this construction cannot be accepted. There are 
four different categories mentioned in s. 11-A. It may well be that in respect 
of one particular period, it may be a case of under-assessment; it may well 
be that m of another petiod, it may be a cage of assessment having escaped ; 
it may well be that in respect of a third period, it may be a case of assessment 
done at a lower rate; anod, finally, it may also well be that in respect of a fourth 
oe it may be that the deduction from the assessment has been wrongly made. 

t is obvious, therefore, that the periods may be different, because different 
categories will arise in different assessments and re-assessments, and that is an 
additional reason for saying that the construction suggested by Mr. Sheorey 
cannot be accepted in this case. The learned advocate appearing for the applicant 
has referred us to a decision of this Court in S. ct Prashar v. Vasantsen', 
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in which a point similar to the point which has been raised on this petition was 
decided in the sense in which we have decided it above, and following, with respect, 
the principle laid down in that case, we must hold that the first notices issued 
by opponent No. 2 would be without jurisdiction, but the remaining two, Le. 
the 5th and the 6th, would be in order and would be with jurisdiction. 
Another contention raised by Mr. Thakkar is that having regard to art. a 
of the Constitution, it is not open to the assessing authorities to re-asseas the 
applicant, because he says that his fundamental right has been invaded. Article 
20 (3) says that “no person accused of any offence shall be compelled to be a 
witness against himself’. Mr. Thakkar says that opponent No. 1 has seized his 
account books and has retained them, or detained He and the consequence is 
that, in effect, there is a violation of art. 20(3), because these account books 
constitute evidence against the applicant, and then he urges that this is a testi- 
monial compulsion. In addition he points out that simultaneously with the 
notices issued to him, he has also issued a notice against the applicant to show 
cause why he should not be prosecuted, having regard to s. 24 and 8. 28 of the Act. 
Now, when an argument is advanced upon the footing of a fundamental right, 
one must examine it a little more closely. As often happens, an argument based 
upon the invasion of a fundamental right is attractive, but in some cases, it is 
without substance. Now, what has happened in this case is that according to 
the taxing authorities, the turnover of the applicant has been under-assessed. 
If that contention is right, then, of course, it is open to the taxing authorities 
to re-assess the applicant. In order to re-assess the applicant, it is necessary 
for the taxing authorities to have the account books af the applicant, in order 
to_enable them to properly re-assess him. But, then, the argument is that in 
so far as the books of account of the applicant are seized and retained, what the 
taxing authorities are, in effect, doing is that they are using the evidence furnished 
by the books of account for the purpose of re-assessing the a plicant. Now, 
speaking for myself, I fail to see how a dealer can be re- in the absence 
of materials and relevant evidence. What the turnover of the applicant is is 
not within the knowledge of the taxing authorities, It is solely within the know- 
ledge of the applicant. And to suggest that for the purpose of re-assessment, 
the books of account of the applicant should not be considered, because that 
would constitute testimonial compulsion is carrying the argument, I think, a 
little too far. A re-assesament procceding is one thing, and the prosecution of 
the applicant for a breach of the provisions of the Sales Tax Act is quite another. 
Mr. Thakkar may be right that a person accused of an offence cannot be compelled 
to give evidence against himself, which would amount to testimonial compulsion. 
This principle is laid down by the highest authority, and that is to be found in 
M. P. Sharma v. Satish Chandra, District Magistrate, Delhi. But I cannot 
accept the argument that in a re-assessment proceeding it would not be open 
to the taxing authorities to refer to and to upon the books of account of 
the applicant, in order to properly re-assess him, if the previous assessment 
has not been in order. It may be that in a prosecution, if one is launched against 
the applicant, he would be able to contend that it would be testimonial compulsion 
if the books of account are used against him, and upon that, we express no opinion. 
But I cannot understand the argument that these notiees are not inorder because 
the books of account of the applicant have been seized, and there has been in 
this case testimonial compulsion, and violation of art. 20 (3) of the Constitution 
is the result. In our view, th@re is no substance in this contention. 
It was also argued by Mr. Thakkar that the notices issyed against the ap licant 
on June 18, 1954, were superseded by the subsequent notices issued either on 
May 14, 1956, or May 28, 1956, and August 28,1956. We have seen these 
notices, and there is nothing to that the later notices superseded the 
previous notices. Reference was e to para. 10 of the petition to that effect, 
and it was pointed out that in the return this allegation was not specifically 
denied. It was contended—which, speaking for myself, is a curious argument— 
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that what was stated in the petition must, therefore, be taken to be admitted. 
Now, the question whether the notices were in fact sup ed must be deter- 
mined by the contents of the notices themselves. If the notices say that the 
previous notices were superseded, there is an end of the matter; but to suggest 
that because the applicant chose to say that there was supersession of the pre- 
vious notices, and allegation was not specifically denied, there was an admis- 
sion in the return, is, I think, taking the argument a little too far. In my view, 
there is no substance in this contention. 

For all these reasons, we must come to the conclusion that the first four notices 
dated June 18, 1954, in relation to the first four periods which I have set out above, 
would be without jurisdiction. But we also come to the conclusion that the last 
two notices which have reference to the periods November 10, 1950, to October 80, 
1951, and October 21, 1951, to October 18, 1952, are in order and are with 
jurisdiction, and regarding these two notices, the applicant is not entitled to 
any writ. We will, therefore, partially allow this application, and make an order 
in the sense in which it was made in S. C. Prashar v. Vasanisen referred to above. 

There will, therefore, be a writ prohibiting op nents Nos. 2, 8,and 4 from taking 
any action or proceeding in pursuance of the Tor cause notices for re-assessment 
dated June 15, 1954, in respect of the periods (1) June 1, 1947, to November 12, 
1947; (2) November 18, 1947, to November 1, 1948 ; (8) November 2, 1948, to 
October 21, 1949; and (4) October 22, 1949, to November 9, 1950. As the 
applicant has ially succeeded and partially failed, there will be no order 
as to costs. e amount of the security deposit made by the applicant may 
be refunded to him after deducting the costs payable by him. 


Application partly allowed. 


CRIMINAL REVISION. 


Before Mr. Justios Chainam and Mr. Justice Palnttkar. 
ABDUL RAHIM ISMAIL C. RAHIMTULLAH v. THE STATE.* 


Indian Passport Act (XXXIV af 1920), Secs. 2, 8, d—Indian Passport Rules, 1949, rr. 6(a), 
8, 4 Applicabthty of Act and Rules to Indian ottizens. 


Tho Indian Passport Act, 1920, and the rules framed thereunder apply to the citizens 
of India. Therefore, an entry into India by a citizen of India without a valid passport 
is an infrmgement of r. 3 of the Indian Passport Rules, 1949, made under s. 3 of the 
Act, and is punishable under r. 6 of the said Rules. 


Joyce v. Director of Publio Prosections’, V. G. Row v. State of Madras’ and brahim 
Vazir Mavat v. The Stats of Bombay’, referred to. 


OnE Abdul (accused), who was a citizen of India, was prosecuted under r. 6(a) 
of the Indian rt Rules for having entered India without a valid passport as 
required by r. 8 of the Rules. The Magistrate found the accused guilty of 
the offence under r. 6(a) and sentenced him to pay a fine of Rs. 100, observing in 
his judgment as follows :— 


.-Rule (8) says that io penon moded oaar Blase Geewide e aaa 
unless he is in possession of a valid passport, conforming to the conditiona...eto... ’ Thero are 
certain eremptions laid down in Rule (4); bat I find that the present accused’s case does not 
fall under any of those exemptions. On the evidenpe on record and thse admission of the accused, 
therefore, he has clearly corftravened the provisions of Rule (3) by entering India without s 
passport, and is, therefore, guilty of the offence under Rule 6 (a).of the Passport Rules.” 


The accused applied in revision to the High Court. - 


The application was heard. 

“Decided, July 4, 1957. Criminal Revision Bombay, epee 1918/P of 1955. 
Application No. O18 of 1960, feud the orders of 1 [1946] A. O. 347. 
o viction and sentence by V. M. Geham, 2 954] A. L R. Mad. 240, 


idency Magistrate, 16th Court, Esplanade, 8 [1954] 8.0. R. 988. 
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R. P. Bhatt, for the applicant. 
V. H. Gumaste, Additional Assistant Government Pleader, for the State. 


CHAINANI J. The applicant has been convicted under r. 6(a) of the Indian 
Passport Rules for having entered India without a valid passport as required by 
r. 8 of the Rules made under s. 8 of the Indian Passport Act. The learned Magis- 
trate has found that the applicant is a citizen of India. This finding is not challen- 
ged in tbis revision application. The only oe which arises for decision and which 

been argued before us, is whether the Passport Act and the Rules framed 
thereunder apply to the citizens of India. The preamble of the Act is as follows: 

“Whereas ib is expedient to take power to require passports of persons entering India 5...” 
The word “passport” is defined in s. 2 as meaning a passport for the time 
san in force issued or renewed by the prescribed authority and satisfying the 
conditions prescribed relating to the class of p rts to which it belongs. 
Section 8 empowers the Central Government to rules requiring that he 
persons entering India shall be in possession of passports, aad for all matters 
ancillary or incidental to that purpose. Sub-section (2) of s. 8 states that 
without prejudice to the generality of the foregoing power, such rules may— 

(a) prohibit the entry into India or any part thereof of any person, who has not in his 
possession a passport lasued to him; and 

(o) provide for the exemption, elther absolutely or on any condition, of any person or 
class of persons from any provision of suoh rulos.” 

The words used throughout are “ person’ and “ persons”, suggesting that the 
Act was intended to apply to all persons, whether they were or were not British 
Indian subjects. The Act was passed in 1920 and no provision of law has been 
pointed out to us, which restricted the power of the Legislature to pass such a law 
in respect of British Indian subjects. ere is also no provision in the Act which 
restricts its operation to persons other than Indian citizens. If this had been the 
intention, there would have been some provision to that effect in the Act or at 
least the wide and general words like person and persons would not have been used, 

It has been urged that the passport is a document, which a Government of the 
country issues to its own citizens in order that he may get proper treatment from a 
foreign Government and also protection from the representatives of his own 
country, when he is in a foreign land. In J v. Director of Public Prosecutions! 
the Lord Chancellor, Lord Jowitt, quoted with approval the following passage from 
the judgment of Lord Alverstone C. J. in Rew v. Brailsford? (p. 869) : 


“It is a document issued in the namb of the Sovereign on the responsibility of a Minister 
of a Orown to a named individual, intended to be presented to the Governments of foreign 
netions and to be used for that individual’s protection as a British subject ın forelgn countries,...’’ 
The Lord Chancellor then observed (p. 369) : 

‘*.,.By its terms it requests and requires in the name of His Majesty all those whom it may 
concer to allow the bearer to pass freely without let or hindrance and +o afford him every 
amistance and protection of which he may stand in need. I> is, I think, true that the possession 
of a passport by a British subject does not increase the sovereign’s duty of protection, though 
it will make his path easier. For htm it serves as a voucher and means of identifloation.” 
It has, therefore, been urged that as the object of issuing a passport is to enable a 
subject to obtain assistance and protection in a forgign country and not in order 
to enable him to return to his wn country, the Indian Passport Act, which only 
seeks to regulate entry of persons into India, must be held to apply to only foreign- 
ers and not to Indian citizens. This argument finds support in the decision of the 
Madras High Court in F. G. Row v. State of Madras’. It was observed in 
that case that the Passport Act was not intended to prevent Indian subjects from 
entering India. 

The words used in the various provisions of the Act, however, are ‘‘ person ”’ 
and “ persons”, which would include Indian citizens also. As pointed out in 
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Joyce v. Director of Public Prosecutions, a also serves as a means of identi- 
fication of the person to whom it is issued. a person possesses such a passport, 
it would be easy to find out whether he is or is not a citizen of India. In order to 
exercise a, check on the entry of foreigners in India, to prevent undesirable foreig- 
ners from entering India and to keep a record of those who are allowed entry, the 
i eee may ve considered it necessary to require that all persons entering 
India should possess passports, so that it may be possible to ascertain at the tame, 
when a person seeks entry into India, whether he is or is not an Indian citizen. 
In any case, having regard to the use of the general words “ person "’ and " persons ” 
in the various provisions of the Act, we are of the opinion that the Act applies to 
Indian citizens also. 

This is also clear from the rules framed under the Act. Sub-section (4) of s. 8 
of the Act states that all rules made under this section shall have effect as 1f enacted 
in the Act. Rule 8 provides that save as provided in r. 4, no person, proceeding 
from any place outside India, shall enter or attempt to enter India unless he is in 
possession of a valid rt. Rule 4 ts certain classes of persons from the 
provisions of r. 8. Under cl. (b), members of the Armed Forces of India on du 
abroad and members of the family of any such person, when accompanying su 

n to India on a Government Transport, are exempt from the provisions of r. 8. 

fact that it was considered necessary to exempt certain classes of Indian 
citizens from the application of r. 8 shows that r. 8 was intended to apply to all 
persons, including ian citizens. 

It has been contended that r. 8 is invalid, as it contravenes the fundamental right 
conferred by art.19 of the Constitution to move freely irri cad the territory of 
India. This argument cannot be accepted, in view of the following observations 
of the Supreme Court in Ebrahim Vastr Mavat v. The State of Bombay (p. 987) : 

“..That an Indian citizen visiting Pakistan for any purpose whatsoever and returning 
to India may be required to produce a permit or passport as the oase may be before he can 
be allowed to enter the country, may well be regarded as a proper restriction upon entry...” 
It may not be possible to prevent a citizen of India from entering India, but there 
seems to be nothing unreasonable in requiring that even a citizen should carry a 

rt or other document of identification at the time he returns to India. 

e are, therefore, of the opinion that the Passport Act and the rules framed 
thereunder apply to Indian citizens also. As the applicant has admittedly entered 
India without possessing a valid passport, he is guilty of the offence punishable 
under r. 6 of the Indian Passport Rules. The applicant was, therefore, rightly 
convicted. Having regard to the circumstances of this case, we reduce the fine 
imposed on the applicant to Rs. 25, Excess fine, if any, paid by the applicant 
should: beoretindel 

Conviction upheld. 
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and that he had sub-let the premises. The trial Court, in the tenant’s appHcation, fixed the 
standard rent at Re. 40 per month and dearead the landlord’s suit for possession. Appeals 
the parties agreed that the “ reasonable and standard rent of the premises ” was Ra. 91 per 
month and they made a request to the appeal Court that the standard rent of the pramises’ 
be fixed at Rs. 91 per month. The landlord gave up his claim to recover possession of the 
premises and the tenant on the other hand abandoned his contention that the proper standard 
rent of the premises was Rs. 40 per month and he accepted the landlord’s figure that Re. 91 
per month should be the stendard rent. When this agreement was submitted to the appeal 
Court, the Court considered that it was a fair and just agreament and it was satisfled that 
there was nothing unlawful about it. Asooraingly it passed a decree in terms of the agree- 
ment by which the dispute between the parties was decided and the applicant-tenant was 
accepted by the landlord as his tenant upon his paying standard rent at the rate of Re, 91 
per month. Thereafter the landlord filed a szit to recover posseasion of the premises from 
the tenant alleging that the tenant had failed to pay rent and was in arrears of it.. The 
tenant contended that he was not in arrears of rent, as the standard rent for the premises was 
Ra. £0 per month as previously fixed by the Court and that he had paid rent at that rate. 
On the question whether the consent decree which was passed in the appeals would operate 
as @ bar to the tenant’s contention in this suis that the standard rent for the premises was 
Ra. 40 par month and not Rs. 91 per month :— 

Held, that, in the circumstances of the case, between. the present parties, who were also 
perties to the appeals, the determination of the standard rent as embodied in the consent 
decree passed in the appeals would constitute a bar of res judicata and would estop the 
tenant from contending that the standard rent should not be Re. 91 per month as fixed by 
the consent decree but it should be Ra. 40 per month. 

There is a fundamental distinction between an agreement which ig embodied in a lease 
and the decision which is embodied in a consent decree. The agreement which is embodied 
in & lease is purely and simply an agreement as to rent. On the other hand, what is embodied 
in a consent .decree is the decision of the Court as to standard rent. Such a decision or 
judgment of the Court would estop the tenant from contending in a subsequent apploation. 
under the Bombay Rents, Hotel and Lodging House Rates Control Act, 1047, that the 
` standard rent to which he had previously agreed was not the fair rent. 

Porbhudas Harfwondas Mehta v. Sheth Trikamdas Ohwnlal' and Rajaram Balbriskna 
Awar v. Sardorkhan Anirkhan Pathan,’ followed. 

Punamchand v. Mubhorje and Niranjan Singh v. Shri Bhagwan ' Ram,‘ not followed. 

v. Davies, I 

Ambu Naw v. Kolu Nair’, Smiih v. Baker’, Smith v. Hodson’, Gangadhar Sakharam 
v. Mahadu Santaji’, Chapsi Umersi v. Keshavji™, King v. York, Janson v. Driafontein 
Consolidated Minas Limited, and Piraji v. Ganapati, referred to. 
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Tus facts appear in the judgment. 


R. Jethmalani, with Manghanmal Bhojraj, for the applicant. 
D. V. Patel; with J. N. Shah, for the opponent. 


. Vyas J. These revision applications raise a pomt of law whether a consent 
decree by which the standard rent of certain premises is fixed would operate as 


res judicata in a subsequent application by the same tenant for fixing the standard 
rent for the same premises. 


Civil Revision Application No. 1924 of 1955 relates to two shops and Civil 
Revision Ap anes No. 1925 of 1955 is in respect of a cabin. The two shops 
were leased by the respondent-landlord to the ap heart: tenant on June 14, 1948, 
and the rent shidh was fixed under the lease was month. The tenant 
filed an application under the Bombay Rents, Hotel and T House Rates 
Control Act, 1947, for fixation of standard rent for the shops. It was application 
No. 688 of 1949. The landlord filed a cross-suit, which was suit No. 70 of 1980, 
for possession, and the grounds upon which he sought possession were (1) that 
the tenant was in arrears of rent and (2) that the tenant had sub-let the premises. 
The trial Court, in the tenant’s application for fixation of standard rent, fixed a 
sum of Rs. 40 per month as being the standard rent for the shops. The landlord’s 
suit No. 70 of 1950 was decreed by the Court and under the decree the tenant was 
called upon to deliver possession of the shops to the landlord. Against the above- 
mentioned decisions both the parties went m meat Bled The appeal filed by-the 
tenant was appeal No. 855 of 1951 Pl and the appeal filed by the landlord was appeal 
No. 40 of 1951. The tenant’s contention in his ap was that he should not have 
been called upon to deliver possession of the premises to the landlord and the land- 
Jord’s grievance in his appeal was that the standard rent, which was fixed at a sum 
of Rs. 40 per month, was inadequate and that the amount of the standard rent 
should be increased. In the abovementioned appeals Nos. 855 and 40 of 1951 
there was a compromise arrived at between the parties on November 16, 1951 ; 
and as the result of the compromise a consent decree was passed by the a peal 
Court, setting aside the decree for possession which was passed by the trial Court 
in landlord’s suit No. 70 of 1950 and modifying the decree which was passed in the 
tenant’s application No. 688 of 1949 by raising the amount of the standerd rent 

ae Rs. 40 eae month to Rs. 91 per month. It may be noted that, while the above 
` were pending in the appeal Court, the parties agreed that the “‘ reason- 
oie ante and stan rent of the premises” was Rs. 91 per month without electricity. 
They made a request to the appeal Court that the standard rent of the premises 
ight be fixed at Rs. 91 per month. The landlord gave up his claim to recover 
ion of the premises and he agreed to accept the applicant as his tenant. 

The tenant on the other hand abandoned his contention that the proper standard 
rent of the premises was Rs. 40 per month and accepted the landlord’s figure that 
Rs. 91 per month should be the standard rent for these shops. When this agree- 
ment was submitted to the ap Court, the Court considered that it was a fair 
and just agreement, was satisfied that there was nothing unlawful about it and 
accordingly it passed a decree in terms of the agreement. ‘That was the consent 
decree by which the dispute between the parties was decided and the applicant 
was accepted by the ndent as his tenant upon his paying standard rent at the 
rate of Rs. 91 per nen te For some time thereafter, for about a year, the tenant 
went on paying rent to the landlord at the rate of Rs. 91 per month. But there- 
after the dispute startedeagain. It was on account of that dispute that the land- 
lord filed suit No. 802 of 1952 for recovering possession of the shops from the tenant 
on the ground that the tenant had failed to pay rent and was in arrears of rent. 
While defen ending the suit the tenant contended that he was not in arrears of rent, 

as eer standard rent for the shops was Rs. 40 month as previously fixed by the 
Court in his application No. 688 of 1949 Aan a he had paid rent at that rate. 
According to the tenant Rs. 91 per month was not the standard rent for these 
premises. In the landlord’s suit No. 802 of 1952 the trial Court, upon.the conten- 
tions of the parties before it, framed certam issues as oe and one 
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of these issues was whether the consent decree which was passed in appeals 
Nos. 355 and 40 of 1951 would operate as a bar to the tenant’s contention that 
the standard rent for the shops was Rs. 40 per month and not Rs. 91 per month. 
The trial Court held that the consent decree would not estop the tenant from con- 
tending that the standard rent for the shops was Rs. 40 per month instead of 
Rs. 91 month as fixed under the consent decree and dismissed the suit of the 
landlord. On the landlord going in appeal, the learned appellate Judge took a 
contrary view and held that by reason of the consent decree passed by the Court 
in appeals Nos. 855 and 40 of 1951, to which both the present ies were icb, 
the tenant would be estopped from contending that the stan rent of the pre- 
mises was not Rs. 91 per month ; but it was only Rs. 40 per month. It is from 
this decision of the learned td guia Judge, the District Judge of Thana, that the 
present applications are filed by the tenant. 

In support of the view taken by the learned District Judge, Mr. Patel for the 

ndent has invited our attention to a decision of Mr. Justice Gajendragadkar 
in Parbhudas Harjivandas Mehta v. Sheth Trikamdas Chunilal. Mr. Justice Gajen- 
examined the provisions of the Bombay Rents, Hotel and i 
House Rates Control Act, 1947, and observed that he was unable to see how it 
could be contended that it was not open to the parties at dispute as to the standard 
rent of premises to compromise the said dispute under the provisions of the Act. 
Mr. Justice Ga dari pointed out that it was undoubtedly true that the 
licy of the Act was a benevolent policy and the policy was to help the tenants. 
But he said that he was unable to svat the argument that the Act either expressly 
or by necessary implication made it obligatory on the Court to decide the matter. 
In Mr. Justice Gajendragadkar’s view, it would be perfectly competent to the 
parties to settle the dispute in regard to the standard rent, and the mere fact that 
after the tenant had entered into an agreement in respect of this dispute he had 
to feel that he had been persuaded to enter into an agreement to his preju- 
dice would not justify the argument that the compromise agreement itself was a 
nullity. He observed that upon a question arising whether a consent decree would 
constitute a bar of res judicata or not, it was necessary to make a distinction bet- 
ween consent orders or decrees which might be contrary to law and those which 
might be prohibited by law, and he said that in the Act he saw no prohibition, 
preventi a sagt a from settling the dispute as to the standard rent by agree- 
ment. en Mr. Justice Gajendragadkar pointed out that even if the consent 
order fixed the standard rent at an amount which might be higher than the amount’ 
which might have been fixed by the Controller, that would not make the, consent 
order contrary to law. He summed up his view in these words : 

“ Therefore, in my opinion, the Courts below were right in coming to the canclusion that the 

consent order passed in Application No. 826 of 1948-49 precludes the Court from trying the same 
issue over again in the present proceedings.” 
The learned District Judge of Thana, in deciding appeal No. 409 of 1954 which 
arose out of suit No. 802 of 1952, relied upon this decision of Mr. Justice Gajendra- 
gadkar and came to the conclusion that the tenant was estopped from contending 
in a subsequent application under the Act that Rs. 91 per month was not the 
standard rent for these premises, but that the standard rent was Rs. 40 per month 
only. 

At this stage we may also refer to a decision of Mr. Justice Shah in Rajaram 
Balkrishna Awar v. Sardarkhare Amirkhan Pathan. In that case a consent decree 
was passed in a previous proceeding between the same parties and under it the 
standard rent of the premises was fixed at Rs. 19 per morth. The view which was 
taken by the Courts below in a uent proceeding was that the standard rent 
should be fixed at Rs. 12-8-0 per mon It was contended on behalf of the land- 
lord before Mr. Justice Shah that the view which was taken by the Courts below 
was erroneous and that the standard rent snould be fixed at Rs.19 per month as 
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the parties had come to an agreement in a prior proceeding, which was the basis 
of the consent decree in that ing, that that should be the standard rent 
of the premises. Before Mr. Justice Shah a contention was advanced on behalf 
of the tenant that an agreement to pay rent in excess of the rent which was found 
by the Courts below to be the standard rent could not be regarded as a 
lawful agreement upon which the Court could pass a decree binding upon the 
parties. Mr. Justice Shah negatived that contention and took the same view as 
was taken by Mr. Justice Caos 

Mr. Jethmalani a ing for the tenant challenges the view taken by Mr. 
Justice Gajendragadkar a he says that the view which Mr. Justice Gajendra- 
gadkar took was contrary to the scheme of the Act. Mr. Jethmalani has taken 
us through certain provisions of the Act. He has taken us through s. 5, sub-s. (10), 
8. 7, 8. 11, 8s. 18 and s. 20 of the Act and he has contended tbat when a dispute 
arises between a landlord and a tenant as to the standard rent, it is for the Court 
or the Controller alone under the Bombay Rent Restriction Act, 1989, or the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947, to investigate into 
the matter, consider the evidence and circumstances of the case and decide what 
should be the standard rent for the particular premises. According to Mr. Jeth- 
malani, the Act does not envi that the parties to a dispute as to the standard 
rent should arrogate to th ves the function of the Court or the Controller 
and should assume the duty, which the Act has cast upon the Court or the Control- 
ler, of deciding what the just or fair standard rent should be for the particular 
premises. Mr. Jethmalani says that the jurisdiction to decide a dispute as to the 
standard rent was intended by the Legislature to vest only m the Court or the 
Controller and that there is nothing m the Act which would that the 
parties themselves could settle it by an agreement. It is true, says Mr. Jethmalani, 
that the appeal Court under s. 29 of the Act passed a consent decree im appeals 
Nos. 855 and 40 of 1951 fixing the standard rent for these shops at Rs. 91 per 
month. But Mr. Jethmalani’s contention is that the learned Tajge of the appeal 
Court did not examine the merits or the rival contentions of the ies, that in 
that sense he did not apply his mind to the subject-matter of the ute and that 
accordingly the tenant could not be estopped in a subsequent application made by 
him under the Act from contending that the decision ied in the consent 
decree was not binding upon him. According to Mr. Jethmalani it is not impro- 
bable that at times the consent decrees might result from fraud, coercion or col- 
lusion, and, therefore, if as a general rule a consent decree were to estop the tenant 
m a subsequent application from contending that the standard rent should not be 
calculated at the rate fixed by the consent decree, considerable hardship and 
injustice might be caused to the tenant. Mr. Jethmalani says that a decision of a 
dispute as to the standard rent under the Act isa decison in rem, that it would 
operate tn rem, and that since there is a probability that the decision embodied in a 
consent decree might have been the result of a fraud, coercion, collusion ete., 
it would cause basdahin and injustice not only to the applicant-tenant, but to the 
succeeding tenants as well, if the consent decree is to constitute a bar of estoppel 
for all time. We are not impressed by these submissions of Mr. Jeti alea. 
Standard rent cannot be a constant figure. Standard rent depends upon circum- 
stances, and as circumstances change, the standard rent would also vary. There 
can be no immutability about it. Besides, the tenant having once given the Court 
to understand, to the satisfaction of the Court, that he considered the rent pro 
by the landlord during trial or ap to be a just and reasonable stan rent 
which was acceptable toehim and having invited the Court to decide the question 
accordingly and incorporate the decision in its decree, it would not be open to him 
to say subsequently, as between the same parties and in of the same pre- 
mises, that the previous decision of the Court would not bind him. 

To accept Mr. Jethmalani’s contention that Sag para | the consent 
decree, which was passed by.the Court in appeals Nos. 855 and 40 of 1981, deciding 
that the standard rent for these premises would be Rs. 91 per month, the tenant 
would not be estopped from contending that the consent decree is not binding 
upon him and from saying that the standard rent should .be.calculated not at the 
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rate of Rs. 91 month but at the rate of Rs. 40 per month, would be to permit 
the tenant, in the words of the Privy Councilin Ambu Nair v. Kelu Natr,! to appro- 
bate and reprobate, or to permit him, in the words of Mr. Justice Honyman in . 
Smith v. Baker,’ and in the words of Chief Justice Lord Kenyon in Smith v. Hodson,’ 
to blow hot and cold at the same time. In Ambu Nair v. Kelu Nair it was held 
by the a Council that the mortgagee’s conduct in the proceedings in the suit 
on the simple mortgage, in which the m tacitly acknowledged the right 
of redemption as being still alive, estopped him from subsequently taking up the 
plea that the mortgagor’s only remedy was by execution of the compromise decree. 
Their Lordships said that a party could not both approbate and reprobate. He 
could not say at one time that the transaction was valid and thereby obtain some 
advantage to which he could only be entitled on the footing that it was valid, 
and at another time say that it was void for the purpose of securing some further 
advantage. Here also, during the pendency of appeals Nos. 855 and 40 of 1951, 
the tenant gave the Court to understand that he was agreeable to its accepting the 
landlord’s te of Rs. 91 per month as bemg the proper standard rent. Upon 
the footing of that understanding which he gave to the Court he obtained a definite 
advantage. The landlord permitted him to remain in ion. I have stated 
above that in appeal No. 855 of 1951 the tenant had challenged the decision of the 
trial Court calling upon him to deliver ion of the premises to the landlord. 
Upon the tenant accepting the landlord's figure of Rs. 91 per month as standard 
rent, the landlord gave up his claim to ion and the tenant was i 

to remain in possession. That was clearly a definite advantage which the tenant 
received by telling the Court that he was le to the fixation of the standard 
rent at Rs. 91 per month and asking the Court to pass a decree on that footing. 
Thereafter, he has endeavoured to secure further advantage by ing to havc the 
standard rent reduced from Rs. 91 per month to Rs. 40 per month, while retaining 
possession. He does not wish to with possession and does not also wish to 
pay Rs. 91 per month as stan rent. He wants to continue in possession not 
upon payment of Rs. 91 per month, but npon payment of Rs. 40 per month. In 
this manner, he seeks to gain further advantage by contending that the consent 
decree is not binding upon him. This he cannot be permitted to do in view of the 
decision cf the Privy Council in Ambu Nair v. Kelu Nav. 


In Smith v. Baker also Mr. Justice Honyman observed (p. 357) : 


“ A man cannot at the same time blow hot and cold. He cannot say atone time that the 

transaction is valid, and thereby obtain some advantage, to which he could only be entitled on 
the footing that it is valid, and at another time say it m void for the purpose of securmg some 
further advantage.” 
Chief Justice Lord Kenyon also took the same view in Smith v. Hodson. We 
have thus got ample and, with great respect, eminently weighty authority of judi- 
cial decisions to hold that it would not be permissible to the tenant to “ blaw hot 
and cold at the same time ” or “‘ to approbate and reprobate ” and contend that 
the standard rent as fixed by the consent decree which was passed between himsclf 
and the landlord in appeals Nos. 855 and 40 of 1951 would not bind him. 

Mr. Jethmalani says that the Act by implication prohibits the parties from 
settling disputes as to the standard rent by agreement, since although the rent as 
mentioned m the lease is fixed by agreement between landlord and tenant, the Act 

rovides that in case of a dispute as to rent, the stamdard rent shall be determined - 
by the Court or the Controller. “Mr. Jethmalani overlooks the fact that there is an 
essential distinction between an agreement of lease and ap agreement upon which 
the Court sets its imprimatur and passes a decree. The former agreement is an 
agreement upon which a tenant goes into occupation of premises under an obliga- 
tion to pay certam rent. Thc Act contemplates that upon a dispute arising as to 
the fairness of the quantum of the rent contracted to be paid under that agreement, 
the fairness and justness of the agreement would be enquired into by the Court 
or the Controller who will determine the standard rent. The latter agreement is 
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an agreement arrived at between the parties after the dispute is referred to a Court 
and whose fairness and justness are accepted by the Court as a basis for passing 
a decree. There is nothing in the provisions of the Act which precludes or prohi- 
bits the Court at any stage of the proceeding (the trial stage or the appeal stage) 
from accepting such an agreement as being a fair and pro settlement of the di 


pute and there is nothing unlawful if a decree is by the Court upon its 
considering the settlement a just settlement.. When the tenant a ae satan 
trial or appeal that the standard rent should be as by the landlord an 


should be made the basis of a decree, he agrees that the evidence tendered by the 
landlord as to the standard rent to be fixed by. the Court should be accepted by the 
Court, and when the Court considers that the agreement is fair and genuine and 
passes a decree upon it, the agreement is lifted from the plane of a mere agreement 
and is transported to the plane of a judicial decision. in short, there is a funda- 
mental distinction, which cannot be overlooked, between an agreement which is 
embodied in a lease and the decision which is embodied in a consent decree. The 
agreement which is embodied in a lease is purely and simply an agreement as to 
rent. On the other hand, what is embodied in a consent decree is the decision 
of the Court as to standard rent. Such a decision or judgment of the Court would 
estop the tenant from REE T in a subsequent application under the Act that 
the standard rent to which he previously agreed was not the fair rent. 

There is nothing in the provisions of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, to show that the Legislature intended that if a 
dispute as to standard rent between landlord and tenant was settled by agreement 
between the parties, the settlement could not form tho basis of a decree. Mr. 
Jethmalani contends that the provisions of the Act saying that disputes as to 
standard rent should be decided by the Court or the Controller are exceptional 
provisions and that, therefore, the ordinary provisions of law regarding a previous 
decision on the same point between the same parties constituting a bar of res 
aa would not hold good in the case of fixation of standard rent under the Act. 

. Jethmalani.is not right. As observed by a Division Bench of this Court in 
Gangadhar Sakharam v. Mahadu Santajt,! it is a general principle that exceptional 
provisions are not to receive a development to all their logical consequences contrary 
to the general principles of the law. Now, the gen principle of law is that a 
compromise which is made with the consent of the Court by parties who are sui 
juris should be given effect to. As Mr. Justice Gajen said while deciding 
a similar point in Parbhudas Harjivandas Mehta v. Sheth T'rtkamdas Chunilal, there 
was nothing unlawful about the compromise between the landlord and the tenant m 
appeals Nos. 855 and 40 of 1951. Nothing is shown to us by Mr. Jethmalani to 

that the compromise was against public policy. Mr. Jethmalani has no 

dou E argued that it would be egemat public po cy to bind down a tenant ma 
subsequent application made by him under the Act to a consent decree passed 
in a previous proceeding between himself and the landlord. He has contended, 
in the words of a decision of this Court in Chapsi v. Keshanjt* that 

“the standard rent is to be fixed in relation to premises and not in relation to persons and 
can, therefore, be only one and not varying as between different individuals.” (p. 188). 
He has also invited our attention to observations in King v. York,* that (p. 59): 

“The Act applied to houses, not to persons. The Act operated tn rem, not in personam. 
It stereotyped the rent of a house.” 
Mr. Jethmalani says that as the consent decree might. have been the result of 
fraud, coercion or collusion, it would be against public policy to construe it as 
constituting again by Judgment. How the decision as to the standard rent of 
these premises, which is embodied in the consent decree in appeals Nos. 855 and 40 
of 1951, would affect the subsequent tenants of the same premises, if and when the 
wished to object to it, we are not called upon to decide in these applications. it 
and when such a question arises, it would be decided then. All we are deciding 
now is that as between the present parties to these applications, who were also 
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parties to appeals Nos. 855 and 40 of 1951, the determination of the standard rent 
as embodied in the consent decree passed in the above appeals would constitute a 
bar of res judicata and would estop the tenant from contending that the standard 
rent should not be Rs. 91 per month as fixed by the consent decree but it-should 
be Rs. 40 per month. | j i ea 

As to Mr. Jethmalani’s contention ‘that the determination of the standatd 
rent by agreement is opposed to public policy, we may with respect turh to Lord 
Davey’s observations in Janson’ v. Driefontein Consolida Mines Limited 

“Publi policy is always an unsafe and treacherous’ ground fér legal’ decision.” 

The argument baged on public policy must not be carried too far. The test always 
ig whether the enforcement of the impugned contract leads or is likely to lead to 
injurious action. In this case no injury is likely to be caused to the tenant by his 
being oa from contending that the consent decree is not binding upon hig 
In appeals Nos. 855 and 40 of 1951, the tenant agreed that the just and fair stan- 
dird. rent for these premises was Rs. 91 per month and he conveyed that agreement 
to the Court which thereupon proceeded to pass a decree in terms of that agreement. 
If the payment of the standard rent at the rate of Rs. 91 per month was likely to 
be injurious to the tenant, he would not have agreed to it. Nothing is shown to 
our satisfaction that the tenant’s agreement to pay standard rent at the rate of 
Rs. 91 per month was the result of any fraud practised upon him or coercion to 
which he was subjected. Therefore, the test to which I have referred, namely, 
whether the enforcement of the agreement upon which the consent decree was 
based is likely to lead to injurious action, does not help the tenant. Upon the 
application of the test the tenant would be bound by the consent decree. 

Mr. Patel for the landlord has invited our attention to a decision of this Court 
in Piraji v. Ganapati,* where Mr. Justice Chandavarkar who delivered the Judgment 
of the Bench observed (p. 505): 

" What the Court was asked to do was not indeed to pass a decree on any admission of the 

defendant, bub to make one in terms of the compromise which, after trial commenced, had been 
deliberately entered mto by the parties. A compromise means the settlement of a disputed 
clam.” 
In the present case also the consent decree was not based on a mere admission of 
the tenant. The Court was informed by both the parties, the landlord and the 
tenant, that they had agreed that the fair and just standard rent for these premises 
was Rs. 91 per month. It was upon that understanding which was conveyed 
to the Court that the Court a consent decree. That being so, in the light 
of the decision in Piraji v. Ganapati, the compromise meant the settlement of the 
dispute in regard to the standard rent. The dispute having once been settled 
between the parties, it would not be open to the same tenant to contend in respect 
of the same premises subsequently by way of another application under the Act 
that the previous settlement was not binding upon him. 

It is true that under the Act if a dispute arises between a landlord and a tenant 

ing standard rent, it is the Court or the Controller under the Bombay Rent 
Restriction Act, 1989, or the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, who is to determine that dispute. But, there is nothing in the 
Act which prevents a tenant from abandoning the dispute at any stage of a proceed- 
ing and ing that the rent proposed by the landlord should be decided to be 
‘the proper adad rent. If the tenant says at any stage of the proceeding that 
the landlord’s rere might be accepted as the fair fi of the standard rent, 
there is no prohibition imposed by the Act forbidding the Court from passing a 
decree upon that footing. It iswlways open under the law to the parties at dispute 
to settle the dispute-by an agreement, and if they do so settle it and if it appears to 
the Court that the settlement is fair and just and not against law nor against the 
provisions of a statute, the Court accopts the settlement and passes a decree upon 
it. It may here be significant to point out that;although it is competent to the 
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Court or the Controller under s. 11 of the Act to set aside the agreement upon 
which the lease is based, the question of approbation and reprobation does not 
arise under s. 11 and it was the party’s conduct of approbation and reprobation 
which was discouraged by the Privy Council in Ambu Nair v. Kelu Nair. The 
principle of Ambu Natr v. Kelu Natr was in effect followed by Mr. Justice Gajendra- 
ee in Parbhudas Harjivandas Mehta v. Sheth Trikadmas Chunilal and by Mr. 
ustice Shah in Rajaram Balkrishna Awar v. Sardarkhan Amerkhan Pathan. 

If the Legislature, in enacting the Act, had intended to prevent effect being given 
to a previous judgment as to standard rent based upon an agreement between the 
same parties, it would have stated so in terms. For instance, let us turn to s. 28 
of the Act which refers to exclusion of jurisdiction. Section 28 expressly provides : 

“ No otber court shall have jurisdiction to entertain any such suit, proceedmg or application 
or to deal with such olaim or question.” : 
If the jurisdiction of the Court or the Controller under the Act to determine the 
ispute as to standard rent was intended to be irrespective of any agreement arrived 
at between the parties during trial or appeal or was intended to be in di 
of the principle that a party should not approbate and reprobate, the Legislature 
would have used the words “ notwithstanding any agreement to the contrary,” 
but we do not find such words in s. 11 or anywhere else in the Act. This, in our 
view, would show that the Legislature did not intend to exclude settlement of a 
dispute as to standard rent by an agreement between the parties at any stage of the 


In support of the view which Mr. Jethmalani has ‘pressed before us, he has 
referred us to a decision of the Calcutta High Court in Punamchand v. 
M jee}, In this case Mr. Justice Bose said t the scheme of the West 
Bengal ises Rent Control Act in the matter of fixation of standard rent appear- 
ed to be that the Rent Controller alone had jurisdiction and power to ascertain 
or fix the standard rent in the manner laid down in the Act and the landlord and 
tenant could not by o between themselves ftx the standard rent for the 
purposes of the Rent Control Act. According to Mr. Justice Bose, an agreement 
embodied in a consent decree passed by the Rent Controller fixing the standard 
rent could not create an estoppel against the subsequent contention of a tenant 
that the rent embodied in the consent decree was not the proper standard rent. 
Mr. Jethmalani has also invited our attention to a decision of the Punjab High 
Court in Niranjan Singh v. Shri Bhagwan Ram.* In this case it was held that when 
a Rent Controller proceeded to determine the fair rent of premises, not on the basis 
of an inquiry under the provisions of s. 4, but on the ‘basis of an agreement between 
the landlord dnd tenant, and where in a subsequent proceeding an objection was 
taken that the rent as determined originally was excessive, it was open to the Rent 
Controller to refuse to be constrained by the -previous consent decree if he was 
satisfied that the said consent decree was.contrary to the provisions of the Rent 
Restriction Act. The learned Chief Justice, in the course of his judgment in that 
case, referred to sa. 4, 5 and 6 of the Punjab Rent Act and said that these sections 
imposed a statutory obligation on the Court to refrain from making an order which 
was contrary to the provisions of the Act. The learned Chief Justice then observed 
that a consent decree involved no judicial inquiry into the facts or law and must 
for all practical purposes be regarded as a contract. Then he said that ifn. 
agreement for payment of rent, which was.in-excess-06 faimrent,; contepvened- the 
provisions of the Act of 1949 and if the: Contrelier’s rorder which was based 
the consent of the pron and not oħ theiljedgment'of the Court embadied ti 
agreement, it was obvious that the ortlenseelf-eontravened -thespromisieng ofthe! 
Act. The learned ChiefiJustice obsenpadcthat it might berdipatas comsent- decree 
was based upon an agreement to which the tenaat himself wae a party ; but then 
he saidithat even a party fprtwhose benefit a measure-had been enacted was not 
competent te-contract out oftthe protection of the Act. It was for these reasons 
that the learned: Chief Justice came to the conclusion that a tenant would not be 
estopped by reason of the consent decree in a previous proceeding from contending 
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in a subsequent application made by him under the Act that the standard rent 
as fixed by the consent decree was not the proper standard rent, but that the figure 
arrived at by the Controller or the Court was the proper standard rent. 

Before I proceed further, I may point out that the reason which weighed 
with the learned Chief Justice, in coming to the conclusion to which he did come in 
Niranjan Si v. Shri Bhagwan Ram, was that if there was a provision in the 
Punjab Rent etl Act and if the consent decree was contrary to that pro- 
vision, then the Rent Controller could legitimately refuse to be constrained by the 
terms of the consent decree. In the present case, however, it is not shown on 
behalf of the tenant that the consent decree, which was passed in appeals Nos. 
855 and 40 of 1951, offended in any manner against any of the provisions of the 
Bombay Rent Control Act. 

Then Mr. Jethmalani has invited our attention to an English case of Griffiths 
v. Davies It was a case of an action by the landlord of a dwelling-house to which 
the English Rent Restriction Acts applied. In that action, the landlord claimed 
possession for non-payment of rent. The tenant did not take the point that the 
rent was in excess of the standard rent plus the permitted increases and judgment 
was given for possession. The ju ent was, however, suspended so long as the 
current rent and 2 s. 6 d. a month off the arrears was paid. The tenant paid the 
current rent and instalments of the arrears, but later he applied to the county 
Court under s. 11, sub-s. (1), of the Rent and Mortgage Interest Restrictions Act, 
1928, to determine the standard rent and the current lawful rent. It was held 
by Lord Greene, the Master of the Rolls, that the tenant was not estopped from 

pursuing his application by the ju ent in the possession action, since the 
doctrine of estoppel by judgment ‘ai not apply where the result would be to 
compel the Court to give a judgment which it was by statute prohibited from 
giving. Lord Justice Du Pareg, who delivered a concurring judgment, also 
observed in the course of his judgment (p. 622) : 
“ These Acts of Parliament were passed in the general interests of the public. The standard 
rent is a sum which it is possible to flx by a calculation made in accordance with the Acts, and 
that standard rent cannot be altered by any admission or omission on the part of the tenant.’ 


Mr. Jethmalani strongly relies upon these observations of Lord Justice Du Parcq 
and says that just.as in that case the standard rent which was fixed by a competent 
forum could not be altered by any admission on the part of a party to the procee- 
ding, so also in this case the standard rent, which was fixed by the Court, which 
was a competent forum under the Act, at Rs. 40 per month, could not by reason 
of any agreement between the parties be enhanced to Rs. 91 month, Mr. 
Jethmalani, however, overlooks a patently obvious fact that this lish decision, 
ypon which he relies, is a decision under the Increase of Rent and Mortgage In- 
terest (Restrictions) Act, 1920, of England, s. 1 whereof provides : 

“ Subject to the provisions of this Act, where the rent of any dwelling-house to which this 
Act applies...has been, since March 25, 1920, or is hereafter, Increased, then, if the Increased rent 
.. exceeds by more than the amount permitted under this Act the standard rent...the amount of 
such excess shall, notwithstanding any agreement to the contrary, be irrecoverable from the 
tenant,” 

The important words, indeed the crucial words, so far as the point in issue is 
concerned are the words, “ notwithstanding any agreement to the contrary.” 
Having regard to these words, Lord Justice Du,Parcg rightly observed, with 
respect, that the standard rent tould not be altered by any admission or omission 
on the part of the tenant. The alteration of the standard rent by an agreement 
between the parties would, in the language of s. 1 of the Increase of Rent and Mort- 
gage Interest (Restrictions) Act, be contrary to the provisions of the statute 
aban as it was expressly prohibited by the words of the statute ‘‘ notwithstanding 
ent to the contrary.” That being so, this English decision would be 
of no avail to Mr. Jethmalani’s client, as nosuch words, as would correspond to the 
words “notwithstanding any agreement to the contrary” which occurred in s. 1 of 
the English Act, are to be found in any of the provisions of the Act which we are 
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construing here. So far as the Punjab decision and the Calcutta decision to which 
our attention is invited by Mr. Jethmalani are concerned, we do not know the 
provisions of the Punjab t Control Act or the Bengal Rent Control Act, and 
without knowing what those provisions are, we are of the view that those decisions 
cannot assist Mr. Jethmalani’s client. In any case, as between the views of the 
learned Judges who, sitting as single Judges, decided the case of Punamchand Mohta 
v. S. Mukherjee and the case of Noan Singh v. Shri B Ram, we prefer, 
with respect, to accept the view of the learned Ju of this High Court who also, 
sitting singly, decided Parbhudas Harjivandas Mehta v. Sheth Trikadas Chunilal 
and Rajaram Balkrisha Awar v. Sardarkhan Amirkhan Pathan, and whose view as 
to the effect of a consent decree is supported, again with res by the weighty 

ronouncements of the learned Judges who decided Ambu Nair v. Kelu Nair, 

ith v. Baker and Smith v. Hodson. 

If the appeal Court which decided a peas Nos. 855 and 40 of 1951 had examined 
the evidence led by the parties aad considered the contentions advanced 
by the parties and had thereupon come to the conclusion that Rs. 91 per month 
was the proper standard rent, Mr. Jethmalani concedes that his client, the tenant, 
would have bound by that decision. We do not see what difference it should 
make if the tenant, by agreeing that the proper standard rent of these premises 
was Rs. 91 per month, conveyed to the Court that the evidence led by the landlord 
on this point was acceptable to him and that, therefore, the Court should pro- 
nounce its decision that the proper rent for these premises was Rs. 91 per month. 
In our view, therefore, so far as the point of the settlement of the dispute between 
the parties is concerned, in the particular circumstances of this case we have no 
doubt that the dispute was settled by reason of the consent decree which was 
passed in the abovementioned appeals between the parties. 

In Civil Revision Application No. 1925 of 1955 also, the same point as the one 
with which we have dealt in Civil Revision Application No. 1924 of 1955 arises 
and, therefore, the observations which we have made would hold good in the case 
of that application also. 

It is to be noted that in the case of the shops, wbich are the subject-matter of 
Civil Revision Application No. 1924 of 1955, the landlord has agreed that the 
standard rent shal be not Rs. 91 per month, but Rs. 81 month. Taking 
account of this fact, we would direct that in the result both the Civil Revision 
Applications do failand must be dismissed with costs, except with the modification 
that in the case of the premises which are the subject-matter of Civil Revision 
Application No. 1924 of 1955, the standard rent payable by the tenant to the 
landlord would be Rs. 81 per month. In the light of the consequent deduction 
to be made from the standard rent, we direct that the figure of Rs. 8,219 referred 
to by the learned Judge in his order dated August 18, 1955, be substituted by 
the iim of Rs. 2,809. 


Order accordingly. 
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SHAIKH YAKUB IBRAHIM SATHIA v. MAHOMADALI HAIDERALI 
VOHRA.* 

Partnership—Swit for accownis by partner against his oiher partners—Clatmn against some parimers 
barred by limitation but against others saved by virtue of acknowledgment—Moainioinabilisy 
af sui. 

Where, in a sult for partnership accounts by a partner against his other partners, the 
claim against some of those partners is barred but the bar of limitation is saved against 
some other partner or partners by virtue of some acknowledgment, the whole suit must 
~. . ,_ Ramdoyal v. Junmenjoy Coondoo!, referred to. 

Ona Mohamadali (plaintiff) formed a partnership, in of a business, 
with Shaikh Yakub and his two sons (defendants Nos. 1 to 8). The ership 
was dissolved on October 17, 1947. On July 22, 1949, defendant No. 1 wrote 
a letter to the plaintiff wherein he stated that if anything was due from him to 
the plaintiff on- account of-the ership business, he would pay the amounts 
after accounts. The plaintiff filed the present suit against he defendants on 
June 11, 1951, for accounts. The defendants inter alia contended that the. suit 
was barred by limitation and that defendants Nos. 1 and 8 were not the partners 
of the plaintiff. The trial Court held that the suit was in time, that defendant 
No. 8 was not a partner in the business, that the partnership consisted af the 
plaintiff and defendants Nos. 1 and 2 and that defendant No.1 had implied 
authority to bind defendant No.2 by hiş acknowledgment of liability dated 
July 22, 1949, and accordingly a preliminary decree for accounts was 
On appeal by defendants Nos. 1 and 2, the District Ju held that the suit 
against defendant No. 2 was barred by limitation and a imi decree 
for accounts against defendant No.-1 alone, observing in his sa ices as follows: 

“The learned pleader for the respondent has urged thas defendant No. 1 was the agent of 
defendant No. 2 and as by the chit defendant No. 1 has admitted the Hability, tha, suit against 
defendant No. 2 also is in time. The learned pleader for the appellants has conceded that if 
defendant No. I is held to be a partner, the suit against him would be clearly in time because 
of the chit exh. 57. However, it has been contended that the chit is signed by defendant No.1; 
he was not authorised by defendant No. 2 to aign tt on his behalf and the suit against defendant 

No. 2 would be time barred. The partnership was dissolved on 17-10-47 and therefore relation- 

ship has ceased since that time and it cannot bè said that one partner was the agent of 

the other and oan heve authority ta bind .the other, It will appear from sub-s. (2) of a, £1 
of the Limitation Act that the acknowledgment or payment by one of the several partners will 
not bind other partners. The section provides: eo oe a oe ae ee 

‘Nothing in the said sections renders one af the several joint contractors, pariners, executors 
or mortgagees chargeable by reason only of a written acknowledgrhent signed or of a payment 

made by, or by the agent of, any other or others of them,’ A 

and thus it is clear that for the acknowledgment by one of the partners to be binding upon the 

other there must be an authority given to the partner, No doubt, defendant No. 1 and defendant 

No. 2 stay jointly. However, I do not think that that circumstance is sufficient to infer an 

implied guthority in favour of defendant No. 1. It has come in evidence that defendant No. 1 

has his separate shop and has different dealings also, and the circumstance thet merely because 

defendants Nos. 1 and 2 were the joint owners of eight annas share in the partnership, would 
not be sufficient to hold that defendant No. 1 was authorised by defendants No. 2 to extend 
the period of limitation in respect of the accounts. Hven to the averments of the 
plaintiff in the plaint, tb is clear that it was defendant No. 1 alone who had agreed to enter 
into the partnership agreement, and I do not think that the circumstances are sufficient to 

infer impHed authority. Evan in the plaint, the plaintiff merely relied upon the chit exh. 58 

for limitation. It was not even contended that defendant No. 2 had given authority to defendant 

No. 1 for acknowledging the liability nor was it stated that defendant No. 1 had any implied 
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authority and under the circumstances the writing signed by defendant No. 1 will not amount 
to acknowledgment on behalf of defendant No. 2 and consequently the suit filed against him 
would be barred.” 


' Defendant No. 1 appealed to the High Court. 


D. V. Patel, for the pd aia 
V. T. Gambhirwalla, for the respondents Nos. 1 (a) and 1(g). 


S. T. Desar J. This second appeal raises a short but interesting question of 
law. The appellant who was the original defendant No. 1 and his two sons 
who were defendants Nos. 2 and 8 to the suit entered into a partnership with the 
respondent in respect of a business of taking forests on contract and the plaintiff- 
respondent filed the miit for dissolution and account of that partnership. It 
was common und that the partnership was dissolved on October 17, 1947. 
The suit was filed on June 11, 1951, and one of the contentions raised on behalf 
of the defendants was that the suit was barred by limitation. Various issues 
were raised by the trial Court which held that defendant No. 8 was not a partner 
in the business and the partnership consisted of the plaintiff and defendants Nos. 1 
and 2. The plaintiff in order to save the bar of limitation relied on a letter add- 
ressed by defendant No. 1 to him on July 22, 1949. In that letter there was a 
clear acknowl ent of liability made by defendant No.1. Therefore, to the 
éontention of defendant No. 1 that the suit against him was barred by limitation, 
there was a complete answer furnished by this acknowledgment of liability which 
would have the effect of extending the period of limitation so far as he was 
concerned. Before the trial Court it was contended on behalf of the plaintiff thet 
the acknowledgment of liability made by defendant No. 1 was binding on defendant 
No. 2 alao because defendants Nos. 1 and 2 were partners and there was mutual 
agency between them. The learned J came to the conclusion that defen- 
dant No. 1 had implied authority to bind defendant No. 2 by this acknowledg- 
ment of liability and he passed a prelimi decree for accounts. 

Defendants Nos.:1 and 2 appealed‘to the District Court at Godhra against the 
décision ofthe trial Court. That Court in appeal held that the suit against 
defendant No. 2 was barred by limitation and negatived the contention of the 
ete that defendant’ No: 1 had implied authority to bind defendant No. 2 

y the ee of liability. ‘The District ‘Court, however, dismissed 
the contentioù of defendant No. 1 in that appeal that if the suit was barred by 
limitation agdinst defendant No. 2, ‘it could not proceed against defendant No. 1, 
the suit belng’h partnership suit for ‘accounts, and’ passed a preliminary decree 
for actounts' agdinst him lone: Defendant No. 1' has now come to this Court 
pene Pe A 4 a d 
' Mr. D.Y. atel: 'learneù counsel for the appellant, has contended that the 
ldwet appellAte"Court was in error in passing a preliminary decree for accounts 
inh firm of thtee partners when the suit by one partner for accounts against the 
other’ two was barred as ager one of those two partners.’ Reliance has been 
‘placed éi'a decision of the Calcutta’ High Court, -Ramdoyal v. Junmenjoy Codndoo,* 
where in' a suit for partnership accounts, upon bbjection of ‘the’ defefidant, it 
was found that a necessary party defendant who was also one of the partnérs 
had been omitted “atid ‘such‘ party had‘béen afterwards added as a deferidaht 
at'a time when the’suit against’ him: was barred; ahd ‘it was held that the wholé 
suit was rightly ‘didinissed” ' * pee S ss 

The subject-matter of 4 opener ‘suit generally is the’ severance of the 
jural relationship and the determination of the ‘mutual rights ‘of the partners. 
There ae mutual agency and mutual’ obHgation to render accounts, the, 
position of parties in a partnership suit is in some particulars different 
from that of parties in an ordinary suit. Each of the partners,in a part- 
nership suit, is really in turn plaintiff and defendant and in both capacities 
comes before the Court for the adjudication of his rights or liability relatively to 
the other partners which the Court endeavours to determine by its decree. In 
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such a suit it is well established that a decree can go either in favour of the plaintiff 
against the defendant, or in favour of any defendant or defendants against any 
other party or parties to the suit. Now in a partnership suit all the partners 
or their legal representatives must be made parties because all the parties necessary 
for the disposal of the subject-matter of the suit including jae of accounts 
must be before the Court, or the suit will fail. Proper and complete accounts 
cannot be taken as between some only of the partners. The necessary corollary 
of this is that if a necessary has been omitted and added at a time when 
the suit against him is , the whole suit will be dismissed as happened in 
the Calcutta case relied on by Mr. D. V. Patel. The same consideration must 
apply where in a partnership action by a partner against his other partners, the 
RAR is barred against some of those partners but the bar of limitation is saved 
against some other or other partners by virtue of any acknowledgment, and this 
is for the simple reason that when accounts are taken in any such suit, all the 
ers would not be before the Court. The reason for the rule is that accounts 
tween a number of partners cannot properly be taken by the Court in the absence 
of any of them. ee ee a 
hardship or even defeat a just claim of one partner against another. It may 
be that the absence of the partner against whom the suit is barred by limitation 
would not ultimately have made any real difference in the actual result of the 
accounts. It may also be that on proper taking of accounts that partner might 
turn out not to be a debtor of the firm or of the other partners but something 
may be found due to him. But all these considerations cannot override the 
application of the statute of limitation and after all these statutes of repose are 
not intended to help those who slumber and sleep over their rights. Therefore, 
if the plaintiff did not choose to bring this action for nearly 4 years after the disso- 
lution of the partnership, he has to blame himself if he is not able to get any relief 
from the Court. 

Three contentions have been urged before me by Mr. Gambhirwala, learned 
counsel for the plaintiff-respondent, in er aah of the judgment of the lower 
appellate Court. It is said that the suit when instituted was competent because 
the plani had taken, care to be on record all the partners, who, according 
to him, were partners in the firm. do not see how that consideration can have 
any real bearing on the question before me. The next contention has been stated 
in the form of an interrogation. Is it open to defendant No. 1 who has acknow- 
ledged his liability to account to the plaintiff now to contend that the suit is 
bad because it is barred by time against defendant No.2? The suggestion seems 
to be that it is highly improper for defendant No. 1 to raise this contention and 
he should, therefore, not be heard when he says that the suit against him is not 
maintainable in spite of the fact of acknowledgment of liability passed by him. 
There can be a number of answers to this, but one short answer will suffice and 
it is that there is no estoppel and defendant No. 1 is entitled to rely on the fact 
that all the necessary parties to a suit for account are not now before the Court. 

It is lastly urged by Mr. Gambhirwala that in the title to this second appeal 
defendant No. 2 has been joined as one of the respondents. The argument has 
proceeded that it is open to this Court to take the same view that was taken by 
the trial Court in respect of the position and liability of defendant. No. 2. Now, 
defendant No. 2 has not appeared before me in this appeal andin the absence 
of cross-objections or cross-ap it is not competent to this Court to pass any 
order which can affect the rights of defendant No. 2. The suit i him has 
been dismissed on the ground that it is barred by limitation and that position 
cannot in any manner be modified by this Court. 

The result is that the appeal succeeds and the suit will be dismissed. There 
will be no order for costs of the suit or of the two appeals. 


Appeal allowed. 
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CRIMINAL REVISION. 
' [NAGPUR BENCH] 


Before Mr. Justice Gokhale. 
KHURSHIDALI EHSANALI v. GUJAB LAXMAN.* 

Osniral Provinces and Berar Panchayats Aœ (I of 1947), Seo. 72{—Determinahon of question 
of jurtedionon under 8. 72—Wahasther such question could be determaned by reference to offence 
revealed in preliminary inquiry or qffence mentioned in original complaint. - 

It is the original complamt and the offences mentioned therein which determine the 
question of jurisdiction under s. 72 of the Central Provinces and Berar Panchayats Act, 
1946, and not the offence revealed as a result of preliminary enquiry. 


The facts appear in the judgment. 


M. Q. Qazi, for the applicants. 
K. B. Tare, for the non-applicants. 


GOKHALE J. Inboth these revisions an identical point of law is involved and 
it arises in this way. In Criminal Revision No. 79 of 1957 one Gujab Laxman 
of Antargaon filed a complaint under as. 879 and 447 of the Indian Penal Code 
against the present petitioners and one another. The value of the stolen property 
was stated to be about Rs. 40 in the complaint. After preliminary examination 
the trial Magistrate registered an offence under s. 447, Indian Penal Code, only, 
against all the six accused ns. On this, the ‘accused filed an application 
challenging the jurisdiction of the trial Magistrate under s. 72 of the C.P. and Berar 
Panchayats Act, 1946, contending that as an offence under s. 447, Indian Penal 
Code, one was registered against them after preliminary enquiry, the learned trial 

te had no jurisdiction, but he should transfer the case to the Nyaya 
‘Panchayat of the village under s. 72 of the C.P. and Berar Panchayats Act. This 
‘contention was negatived by the learned trial Magistrate and also by the learned 
Additional District istrate, Yeotmal, in Criminal Revision No. 29 of 1956 of his 
‘Court. In Criminal ion No. 80 of 1957 one Bapurao Laxman of Antargaon 
lodged a complaint under ss. 879, 447 and 147 of the Indian Penal Code against one 
Amanali and 22 others of Antargaon. After preliminary examination an offence 
under s. 447, Indian Penal Code, alone was registered against the present six 
aca These accused, therefore, filed an ae ne oes Eee I juris- 
ction of the trial Magistrate under s. 72 of the C.P. and Berar Panchayats Act 
ana that application was rejected by the trial Magistrate and that order was 
upheld by the Additional District Magistrate, Yeotmal, in Criminal Revision 
o. 80 of 1956 of his Court. That is how these two criminal revision applications 
a arisen, Criminal Revision No. 79 of 1957 is against the order passed by 
the Additional District h te, Yeotmal, in Criminal Revision No. 29 of 1956 of 
his Court, whereas Revision No. 80 of 1957 is against the order of the same 
Additional District ree in Criminal Revision No. 80 of 1956 of his Court. 

Mr. Qazi, the learned advocate for the itioners in both these matters, 
relies on s.72 of the C.P. and Berar P yats Act, 1946, which provides 
nt if a complaint of any offence mentioned in the Schedule be made to a Magistrate, 

te shall, subject to the provisions of s. 78 and the rules made 

der Act, instead of taking cognizance of the offence direct the complainant 

to present the complaint to the Nyaya Pancha¥Yat within whose jurisdiction the 
offence was committed. Under s. 68 of this Act, a Nyaya Panchayat has concur- 
rent jurisdiction with that of the ordinary criminal Courts in connection with 

*Dended, April 18, 1967. COrmminal Revi- t The relevant section runs thus :—- 


sion Application No. 79 of 1957 (with Oriminal 72, E of any offence men- 
eeni ADT E ge ta a tioned in the 
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the trial of offences under this Act and of such other offences as are specified in 
the Schedule. But under s. 72, when a complaint is about an offence mentioned 
in the Schedule, the Magistrate has to er the complaint to the Nyaya Pan- 
chayat. Now, the argument of Mr. Qazi is that the offence istered in both 
these revisions against the petitioners is under s. 447 of the Indian Penal Code, 
which is an offence mentioned in the Schedule to the Act. Therefore, he says, 
the trial Magistrate had no jurisdiction to try the cases of the petitioners. In 
my opinion, this contention is not sound, because under sg. 72 the Magistrate 
has to transfer to the Nyaya Panchayat only such complaints which refer to 
offences mentioned in the Schedule. In Criminal Revision Application No. 79 
of 1957 the complaint was under ss. 879 and 447 of the Indian Penal Code and 
the value of the stolen pro was stated to be Rs. 40. Under the Schedule 
to the Act, a Nyaya Panchayat is empowered to try an offence under s. 879, 
Indian Penal Code, provided the value of the property stolen does not exceed 
Rs. 25. Therefore, the Magistrate had jurisdiction to take cognizance of the 
complaint and he could not have transferred it under s. 72 of the C.P. and Berar 
Panchayats Act, 1946. Similarly in Criminal Revision No. 80 of 1957 the original 
complaint was under ss. 879, 447 and 147, Indian Penal Code, and an offence 
under s. 147, Indian Penal Code, is not triable by a Nyaya Panchayat as it is not 
mentioned in the Schedule to the C.P. and Berar Panchayats Act. It is true 
that, after preliminary investigation, the learned Magistrate registered the offences 
under s. 447, Indian Penal e, alone in both the cases, but in my opinion, 
that would not make any difference and would not bring into operation s. 72 
of the C.P. and Berar, Panchayats Act, 1946. It ig falls the original com- 
plaint and the offences mentioned therein which will determine the question of 
jurisdiction under s. 72 and not the offence revealed as a result of preli- 
j enquiry. Mr. Qazi contends and, in my opinion with some force, 
that i $, 72 is interpreted in this manner, it, would frustrate the intentions of the 
Legislature jn giving power to the Nyaya, Panchayats to try certain crimingl 
.offences and deprive the accused of certain beneficial provisions of the Panchayats 
Act. According to Mr, Qazi, a complainant can frustrate. the object of the Act 
.by SE a complaint including therein offences which are not covered by the 
Schedyle to the Panchayats Act. As I have already stated, there is some force 
in what Mr. Qazi contended, but looking to the wording of s. 72 it ig not 
possible to accept his argument that, if after D imi investigation, the Magis- 
trate registered an offence which was covered by the Schedule to the Panchayats 
Act, then the istrate would, have no jurisdictign but he must trangfer the 
complaint to the Nyaya ta base If false and frivolous charges are ae 
by the complainant agai e accused, the. accused has got his remedy 
against the complainant. If there is any lacuna in the legislation, it is for the 
Legislatute to remedy the same. , In my opinion, the view of the lower Courts 
that the Magistrate has jurisdi¢tion in these, cases seems to,.be correct. | 
The result is that both these revision applications fail and must be dismissed. 

eer EW eT ” 'Applicttims dismissed. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Vyas and Mr, Justice Shelat. 


RAM RIJHUMAL KRIPLANI v. THE STATH.* 
Prevention of Corruption Act (O of 1947), Secs. 5-A, 3—Criminal Procedure Code (Act V 
of 1898), Secs. 154, 157—Indion Penal Code (Act XLV of 1860), Sec. 165-A—Whether 
s. 5-A of Act Il of 1947 affects s. 154, Criminal Procedure Code—Applicability of 
s. 5-A—Stage of first tnformation and stage of tnvestigation, distinction between. 

The provisions of s. 5-A of the Prevention of Corruption Act, 1947, do not affect 
the provisions of s. 154 of the Criminal Procedure Code, 1888, about the giving of 
first information relating to the commission of cognizable offences, 

The provisions of s. 5-A of the Prevention of Corruption Act are attracted only 
when the stage of investigation is reached. They have no application at the stage 
of the first information. 

THe prosecytion case was that one Ram Rijhumal Kriplani and two others 
(accused Nos. 1-3) during the period between November 19, 1954 and April 30, 
1955, had agreed to do an illegal act, i.e. to offer gratification other than legal 
remuneration, to Bhaskar Bhikaji Kulkarni and Pandurang Genda Patil, Police 
Constables attached to the Anti-Corruption Branch of the Police, Greater 
Bombay, as a motive or reward for showing favour or forbearing to show dis- 
favour in the matter of helping accused No. 1 in connection with a case which 
was: pending against him (accused No. 1), the said: case being Special’ Case 
No. ‘9:of 1955, in which case Bhaskar Bhikaji Kulkarni and Pandurang Genda 
Patil were: prosecution witnesses, and that thereby the accused had committed 
an offence punishable under s. 120-B of the:Indian Penal Code. : There was an 
alternative against accused Nos: 1 and 2 that- “they had abetted the com- 
mission of-an offence under s. 165-A by ‘accused No.-3.: The trial Judge held 
that the accused were guilty of the: offences age ang convicted aa 

‘Accused No. 1 appealed to the: High- Court. 


A. §..B. Chari, with V. D. Mengde, for ` fe ees .. 
V. H. Gumaste, es eee vernment, eed for, the tate, of 
ee sei ‘ 


Vyas J. ' [His Lordship atier stating ‘the facts of the case and dealing with’ à 
point not material’ to this rèport, próčeeđed:] The next preliminaty “objection 
‘which ‘wad‘taken by Mr. Chari'was that the inforntation whith ‘was treatéd'ds 
the first information in’ this cast; namely; the statement of Bhaskar BRikaji 
Kulkarni taken ‘én April 22, 1955, ‘at dbout 10 o’clock in the morning’ by Polite 
‘Inspector’ Savant, WHièh' ‘wtatemment whs actually ‘recorded’*by 8!”’E Desai, as 
‘not really the’ first’ itformaétion’ ahd was not adfnissible ‘ag such.” This objection 
‘was raised by Mt. Ohari iù this way*'Accbrding ‘to Mr.’ CHari, the first infor- 
matioh, utidèr thë Codd ’df"Criminal Prdcedtre;' is the information which an 
‘officer iñ “charge df a police station receives from imother person about the com- 
mission of a cognizable offence. Mr.” Chari’ ‘contention was that before an 
‘{riformatibi’ could’ ahount to a first information, it thust relate to a cognizable 
‘offence, that'is to say, it must relate to an’offénce’ which ‘the officer in charge of 
“a 'policé stàtiòn 'is empowered to investigate ye ‘the order of a Magistrate 
“ind ifi regard’ to ‘whith the officer in charge of a olice station ‘is empowered 
‘to effect an arrest withant a’ warrant. Then Mr. i invited our attenton ‘to 
“S. 5-A Of the Prevention of Corrúptión Act and said that it would' follbw ‘from 
the provisions of this bection that aii‘offence’ under s. 165-A of fhé Indiar Penal 
‘Code was not á cognizable offence. “Now, if we turn to 8. 5-A of the Prevention 
of Corruption Act, it says that’ | 

oti yk ind Cis of Cnn Petr ob pai 


“Decided, March Slot te eta arang wage, Greater Bombay, fn 
A No. 1114 of 1956, against the Special No, 6 Of 1888 
of conviction and sentence passed BD. 
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‘officer below the rank, in the Presidency town of Bombay, of a Superintendent of Police, 
shall investigate any offence punishable under s. 165-A of the Indian Penal Code without 
the order of the Presidency Magistrate.” 


Be it noted that I have quoted only the material part of the provisions of s. 5-A 
of the Prevention of Corruption Act; I have not quoted the whole of it. Mr. 
Chari’s contention was that since the Legislature laid d while enacting the 
provisions of s. 5-A of the Prevention of Corruption Ree that no police officer 
below the rank of a Superintendent of Police, in the Presidency tawn of Bom- 
bay, was, without the order of a Presidency Magistrate, authorised to inves- 
tigate into an offence under s. 165-A of the Indian Penal Code, the said offence 
could not be said to be a cognizable offence. Mr. Chari’s contention was that 
if an offence under s. 165-A of the Indian Penal Code were to be treated as a 
cognizable offence, any officer in charge of a police station would be competent 
to investigate it without the order of a Magistrate and would also be compe- 
tent to arrest the offender without a warrant. Such not being the case in 
respect of an offence under s. 165-A of the Indian Penal Code, Mr. Chari says 
that the said offence is not a cognizable offence. 


We have given anxious thought to this submission of Mr. Chari; but we 
have felt constrained to reject it. Mr. Chari has overlooked the distinction 
between the stage of the first information, the stage of investigation and the 
stage of taking cognizance. The provisions of s. 5A of the Prevention of 
Corruption Act are attracted only when the stage of investigation is reached 
and that too in the Presidency town of Bombay. They have no application at 
the stage of the first information. The stage of the first information precedes 
the stage of investigation. Provisions relating to the giving of first informa- 
tion are contained im s. 154 of the Code of Criminal Procedure, and s. 154 
has universal application in the whole af the Union of India. It says that 
every information relating to the commission of a cognisable offence, if given 
orally to an officer in charge of a police station, shall be reduced to writing by 
him or under his direction, and be read over to the informant. Every such 
information, whether given in writing or reduced to writing as aforesaid, 
shall be signed by the person giving it. The information given under this 
section (s. 154) is the first information. It precedes the commencement of 
the investigation. It is the basis upon which the investigation under 
Chap. XIV of the Code of Criminal Procedure commences. It is the 
basis of the case and represents what was intended by the informant to be 
his case when it was started. Unless the case is started by the giving of the 
first information, the question of investigating it does not arise. No matter 
where the place where the cognizable offence is committed is situated in the 
Union of India, the first information about the commission of that offence is 
required to be given to an officer in charge of a police station within whose 
jurisdiction the place of the offence lies. Upon receiving the said information, 
the officer in charge of the police station shall forthwith send a report of the 
suspected commission of an offence to a Magistrate empowered to take cogni- 
zance of such offence upon a police report (s. 157). It is only thereafter, and 
not till then, that the investigation into the facts and circumstances of the 
case starts. Thus, under the Code of Criminal Procedure, the stage of the 
first information (8. 154) and, the stage at which the investigation commences 
(s. 157) are distinct stages and it is the stage of investigation, and that 
too in the Presidency town of Bombay, which is refetred to in s. 5-A. of the 
Prevention of Corruption Act. It is clear, therefore, that the provisions of 
gs. 5-A do not affect, and are not intended to override, the provisions about the 
giving of first information relating to the commission of cognizable offences. 
That being so, s. 5-A of the Prevention of Corruption Act cannot be pressed 
into service for contending that the statement of Bhaskar Bhikaji Kulkarni 
taken by Police Sub-Inspector Savant on April 22, 1955, is not admissible in 
evidence as first information. The stage of} taking congnizance comes’ after 
the stage of investigation is over. After the investigation is completed by the 
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officer in charge of a police station, he is required tó forward a report to a 
Magistrate under cl. (a) of sub-s. (1) of a 178, and upon that report the 
Magistrate may take cognizance [s. 190, sub-s. (1), cL (b)]. 

While we are on this point, it would be appropriate to turn to the provisions 
of s. 3 of the Prevention of Corruption Act, and s. 3 lays down: 

“An offence punishable under section 165-A of the Indian Penal Code shall be deem- 

ed to be a cognizable offence for the purposes of the Code of Criminal Procedure, 1898, 
notwithstanding anything to the contrary contained therein.” 
The language of this section is perfectly clear. There is no ambiguity about 
It. The provisions of s. 8 could only have one meaning, and the meaning is 
that an offence under s. 165-A of the Indian Penal Code has to be deemed to 
be a cognizable offence for the purposes af the Code of Criminal Procedure. 
The position, therefore, is that but for the existence of s. 5-A on the statute 
book (the Prevention of Corruption Act), an offence under s. 165-A of the 
Indian Penal Code, though it may have been committed in the Presidency 
town of Bombay, would have been an offence which an officer in charge of a 
police station would have been competent to investigate without the order of 
a Magistrate. It is only because the Legislature enacted s. 5-A of the Pre- 
vention of Corruption Act that, so far as the Presidency town of Bombay waa 
concerned, no police officer below the rank of a Superintendent of Police could, 
in the case of an offence under s. 165-A of the Indian Penal Code, mwestigate 
it without the order of a Presidency Magistrate. The provisions of s. 3 of the 
Act are independent provisions and they lay down that an offence under s. 
165-A of the Indian Penal Code is to be deemed to be a cognizable offence, 
Section 5-A merely says that, so far as the investigation into an offence 
under s. 165-A of the Indian Penal Code in the Presidency town of Bombay is 
concerned, it shall not be done by a police officer below the rank of a Superin- 
tendent of Police. There is nothing in the language of s. 5-A which would 
suggest that an offence under s. 165-A of the Indian Penal Code is not to be 
treated as a cognizable offence. Accordingly, the second preliminary objection 
of Mr. Chari must also fail and be rejected. 


[The rest of the Judgment is not material to the report.] 
Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholhor and Mr. Justios Tambe. 


OUDH SUGAR MILLS LIMITED v. REGIONAL PROVIDENT FUND 
COMMISSIONER.* 


Hraployees’ Provident Funds Act (XIX of 1958), Secs. 1(8), 2 (f) (i) (g), Soh. I— Factory manu- 
Jacturing vegetable oil—Production of vegetable oil not included in Schedula I—Factory 
momifacturing drums and containers only for packing vegetable oil and not for sale separately 
—Drums and containers inchided in Sohedule—More than fifty employecs in uni of factory 
marfacuring oil but less than Afty in unit mamefacturing drums and coniainers—Liability 
to make contributions towards provident Aund—Whether provisions of Act attracted where 
Principal object of industry not falling within Schedule but articles manufactured for use only 
in such industry falling Bithin Schedule. ) 

Por Mudholkar J. Where while carrying on an industry certain products are produced, 
not with the object of marketing them separately but with the object of using them in the 
industry itself, then the production of those articles cannot result in the engagement in an 
industry of producing those articles. The word ‘industry’ as defined in s. 2(4)of the Employees’ 
Provident Funds Act, 1952, should be understood in the sense in which it is understood 
in the business community. Therefore, if the industry is the production of edible ofl, then 


“Decided, March 7, 1957. Miscellaneous Petition No. 385 of 1955. 
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all the mtermediate products which are produced for carrying on that industry cannot be 

regarded as seperate industries, and the mere fact that any of these products, e.g. drums 

and containers manufactured for packing the edible oil, is included in Schedule I of the 

Act will not bring the Act mto operation if the production of edible onl does not fall within 
the Schedule. 

Por Tambe J. If in any part of a factory an article which falls within the ambit of the 
First Schedule to the Employees’ Provident Funds Aot, 1953, is manufactured, though 
not for the purposes of matketing it, and if the number employed m that process is fifty 
or exoseds fifty, then the provisions of the Act would be attracted. 

When one of the units of a factory us engaged ın the manufacture of an artacle which falls 
within the First Schedule of the Act, the provisions of the Act are attracted only to that 
unit if the other condition, namely that the employees employed in that umt are fifty or 
more, is fulfilled. 

In s. l (3) of the Act the oalause “in whioh fifty or more persons are employed” 
governs or qualifies the phrase “industry specified in Schedule I” used therein and not 
the word “factories,” 

O. P. No. 78 of 1958!, dissented from. 


The facts appear in the judgment. 


M. E. Bobde, for the petitioner. 
M.A, Adhikari, for the respondent. 


MUDHOLKAR J. This is a petition uncer art. 226 of the Constitution for the 
issue of an appropriate writ to the Regional Provident Fund Commissioner, 
Bombay, prohibiting him from recovering from the petitioner contribution to- 
wards the Provident Fund under the Employees’ Provident Funds Act, 1952. 

The admitted facts are as follows: The petitioner is a public limited company 
registered under the Indian Companies Act. It carries on business of manufac- 
turing hydrogenated vegetable oll named ‘Vanasada’ and its by-products, such 
as oil soap, oll-cakes etc. at Akola under the name and style of ‘Berar Oil Indus- 
tries.’ It commenced manufacturing its products on October 11, 1948. It 
also manufactures and markets its vegetable oil after completing all the processes 
at Akola whereafter the oil is tinned in tin containers of certain sizes. The 
aforesaid tin containers are fabricated by the petitioner in the precinots of the 
oil factory. These tin containers are used only for the purpose of ing vegetable 
oll and are not used for any other purpose. They are not sold separately nor 
are the customers charged separately for the price of the tins. The fabrication 
of these containers eommenced on October 18, 1948. Only 81 workers are engaged 
in this work, while on November 1, 1952, 211 workers were working on the manu- 
facture of oil and its by-products. 


The Central Government framed a scheme under s. 5 of the Employees’ Pro- 
vident Funds Act, 1952, which came into force partly on September 2, 1952, 
and partly on October 6, 1952. Under this scheme an employer is required to 
contribute 6} per cent. of the total wage bill every year as the employer’s contri- 
bution towards the fund and 8 per cent. as the administrative charges on the total 
contribution of the employer and the employees. 


Certain correspondence ensued between the petitioner and the respondent 
with respect to the liability ofethe petitioner to make contribution towards the 
provident fund. Eventually, by a letter dated August 8, 1955, the respondent 
called upon the petitioner to deposit its contributior? and incidental 
as required by the scheme. It is stated in the petition that the total amount 
came to Rs. 84,000 for this period and this fact is not denied in the return. It 
may be mentioned that this contribution is in respect of the workers employed 
in the oil industry, i.e. not only in respect of the persons who are employed in 
the fabrication of tin containers but also in respect of the workers who are em- 
ployed solely for the production of vegetable oil. The petitioner has not deposited 


1 Decided by the Travancore-Cochin High Court on February 2, 1954. 
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the amount and has alleged that as-a result of this demand it is faced with pro- 
ceedings for the recovery of this amount under s. 8 of the-Act. The petitioner 
disputes its liability to pay the amount and has therefore come up to is Court — 
for the issue of an appropriate writ to the respondent restraining him from taking 
any further action. 

The application of the Act is provided ‘for in sub-s. (3) of s. 1 thereof, which 
reads as follows : X - 

“Bubject to the provisions contained in section 16, it applies in the first instance to all 
factories engaged in any industry specified in Schedule I in which fifty or more persons are 
employed, but the Central Government may, after giving not leas than two months’ notice of 
its intention so to do, by notification in the Official Gazette, apply the provisions of this Act, 
to all factories employing such number of persons lees than fifty as may be specified in the 
notification and engaged in any such industry.” 

The expressions, ‘factory’, ‘industry’ and ‘employee’ are defined in the Act. 
Factory as defined means : 

“any premises, including the precincts thereof, in any part of which a manufacturing 
Process is being carried on or is ordinarily so carried on, whether with the aid of power or without 
the aid of power.” 

Industry as defined means : 

“any industry specified in Schedule I, and includes any other industry added to the Schedule 
by notification under section 4.” 

Employee means : 

“any person who is employed for wages in any kind of work, manual or otherwise, in or 
fn connection with the work of a factory, and who gete his wages directly or indirectly fram the 
employer, and includes any person employed by or through a contractor in or in connection 
with the work of the factory.” 

In Schedule I as amended by Act XXXVI of 1958 it is stated : 


“Any industry engaged in the manufacture... of any of the following, namaly,— 
Cement, 


Cigarettes. 

Hiectricel, mechanical or general engineering products. 

Iron and steel. 

Paper. 

Textiles.” 
Then there is‘the Explanation which contains 25 items, one of which is “drums 
and containers”. It will thus be seen that for the application of the Act, the 
unit must be a factory. It must be engaged in any industry. The industry 
must be one which is specifled in Sch. I-and that industry must employ 50 or 
more persons. From the Schedule it will be seen-that the industry itself must. 
be engaged in the manufacture of any of the scheduled products. The word 
‘manufacture’ is also defined thus in s. 2, as amended by Act XXXVII of 1958: 

“ ‘manufacture’ means making, altering, omamenting, finishing or otherwise treating or 
adapting any article or substance with a view to its use, sale, transport, delivery or disposal.” 
Reading all these provisions together it would appear that the Act a plies to a 
unit on the premises of which (i) a manufacturing process is carried on (ii) in 
any ind engaged in the manufacture of any of the scheduled products and 
(44) in whi or more pefsons are employeds Thus all the three conditions 
must co-exist. From this it follows that the process must relate to the 
industry itself. It also follows that if any of these conditions does not exist, 
the Act would not apply. As already stated, it is an admitted position that the 
industry in question is the production of edible oil. This industry was not at 
the relevant time included in the Schedule though we understand that it has 
subsequently been so included. It would, therefore, appear that the Act would 
not apply to this industry. 

It is, however, argued on behalf. of the ndent that ‘drums and containers’ 

are mg manufactured within e precincts of the factory and as 
these articles are included in the Schedule,.the Act must apply to this unit. It is 
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to be borne in mind that though the petiticner manufactures drums and containers 
it is not engaged in a business of manufacturing these articles in the sense that 
its object is not-to trade in these articles but its objéct is only to use these contai- 
ners for enabling it to carry on its business of producing and marketing vegetable 
`” oil. If it may be put that way, thisis only a process.in the business of manufac- 
turing and selling vegetable oil and what is produced is only an interrnediate 
product. The Act applies where the final product is within the Schedule and 
not where only an intermediate product is in the schedule. 


The word ‘industry’ as already stated has been defined to mean a specified 
j . What we have therefore to ascertain is, what was the industry in 
which the unit was engaged, and not merely what was manufactured by the unit 
for the purpose of its industry. A unit may manufacture a number of thi 
some of which may fall within the Schedule. But, if that was not the main 
or the dominant purpose of the industry, it would make no difference. In 
other words, where while carrying on an industry certain products are produced, 
not with the object of marketing them separately but with the object of using 
them in the industry itself, then the uction of those articles cannot result 
in the engagement in an industry of m those articles. The word ‘industry’ 
should be understood in the sense in which it is understood in the business commu- 
nity. If the industry, as here, is the production of edible oil, then all the inter- 
mediate products which are produ for carrying on that industry cannot be 
regarded as se te industries. Therefore, the mere fact that any of these 
products was included in the Schedule will not bring the Act into operation. ’ 

No doubt this Act is a piece of social legislation and must receive benevolent 
construction. It is, however, to be noticed that it was not the intention of the 
Legislature to make this Act applicable to each and every factory or industry 
as is the case with the Factories Act or with the Industrial Disputes Act. This 
Act was made specifically applicable to certain industries only. Power has 
been conferred on the Central Government for increasing the ambit of the Act 
by enabling them to issue a notification under s. 1(3) of the Act for applying 
it to other industries. Where such is the case, the question of benevolent cons- 
truction would not come in. In the circumstances, therefore, it is clear that 
the demand made by the Regional Provident Fund Commissioner, Bombay, 
is not legal and it is therefore necessary that a writ should issue. In this view 
it is not necessary to consider separately the petitioner’s contention j 
its liability to pay 8 per cent. in respect of administrative charges. We woul 
therefore, allow the petition with costs. Counsel’s fee Rs. 100. The out- 
standing amount of deposit is ordered to be refunded to the petitioner. 


TAMBE J. I agree with my learned Brother in the conclusion reached, viz. 
that this petition should be allowed. however, with utmost to my 
learned Brother, I do not find myself in agreement with the view taken by him 
that where the principal object of an industry does not fall within the meaning 
of the First Schedule of the Act, then even if certain scheduled articles for being 
used in that industry only are manufactured, the provisions of the Act are not 
attracted. In my view, the determining factor is whether in any part of a factory 
any manufacturing process is going on and whether the manufactured article 
is such which falls within the meaning of the First Schedule. But to attract 
the Act this alone is not sufficignt. The rumber of ns employed in the unit 

in the manufacture of such article must be or more. 
ection 1 (3) of the Act provides that ee acta thereof apply to all factories 
engaged in any industry specified in Schedule I in which fifty or more persons 
are employed. Now, ‘factory’ is defined im s. 2, cl. (g) of the Act. This defini- 
tion has already been reproduced above. From this definition it will be clear 
that the manufacturing process of scheduled articles need not go on in the entire 
remises of the factory but it may go on in any portion of it. Further, the word 
ufacture’ has been defined in s. 2, cl. (i). This definition has also been re- 
roduced above. Looking to this definition it will be seen that the word'mantu- 
botas will include making of goods even for the use of the factory itself, These 
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"definitions read er, in my opinion, would show that if in an of a facto 

an article which within the: ambit of the First’ See ee 
though not for the purposes of marketing it, and if the number employed in 
that process is fifty or exceeds fifty, then the provisions of the Act would be 
attracted. But in the instant case it is not in ute that the labour employed 
in the unit in manufacturing drims and containers is only 81. The 
provisions of the Act, therefore, are not attracted to the instant case. 

The learned counsel for the opponent, however, places reliance on a decision of the 
Travancore-Cochin High Court.! The facts in this case were that one of a factory 
Was in manufacture of articles that fell within the First Schedule of the Act, 
the n of employees in that unit of the factory was only 88, the manufacture 
carried on in the other part of thefactory didnot fall within the First Schedule of 
the Act, and the total number employed in both these units exceeded fifty. It was 
held that as the factory was ing on the manufacturing process in one part 
of it which fell within -the First Schedule and as the total number of employees 
exceeded fifty, the provisions of the Act were attracted. With utmost respect 
to the learned Ju I find myself unable to agree with this view. In arriving 
at the conclusion the learned Ju observed that the unit for determining the 
application of the Act is the total number of the employees in the factory and 

' not only those in the manufacture of the scheduled article. In my view, 
for reasons stated above, when one of the units of the factory is engaged in the 
manufacture of an article which falls within the First Schedule of the Act, the 
provisions of the Act are attracted only to that unit if the other condition, 
namely that the employees employed in that unit are fifty or more, is fulfilled. 
In my view, the clause ‘‘in which fifty or more persons are employed” used in s. 1(3) 
of the'Act governs or qualifies the phrase “industry specified in Schedule I” 
used therein and not the word “factories.” 

Petition allowed. 


[RAJKOT BENCH] 


f 


Before Mr. Justice M. C. Shah. 
HARILAL BHAGWANJI v. HEMSHANKER UMIYASHANKER SHASTRI.* 


Mortgage—Morigages and another in ocowpation of separate portions af premises morigaged as 
tenants of mortgagor on date of mortgage—Reni note executed by mortgagor in favour of mortgages 
simmuliansousty with mortgage deed in respect of portion ocoupied by mortgagor in premises— 
Rent payable by mortgages and the other tenant to be oredtied towards interest on morigage amounj— 
Reni payable by mortgagor wider reni note equivalent to amount of tnisrest on morigags swum 
after taking inio account reni payable by mortgagee and the other tenant and credéted towards 
inieress—Suit by mortgages against mortgagor on rent note for possession of premises leased 
and for arrears of reni— Whether relationship of landlord and tenani created between morigages 
and mortgagor—Mainiotnability of suit for evtation. 

The defendant mortgaged with possession his house to the plaintiff for & oertain amount 
and under the mortgage deed the mortgage amount was to carry -interest at a certain per- 
centage and the period of redemption was fixed at one year. At the date of the mortgage 
different portions of the house Were occupied by the plaintiff and another person as monthly 
tenants of the defendant and the latter himself occupied the ramaining portion. Simultaneously 
with the mortgage a rentsnote was executed whereby the partion of the house in defendant’s 
cocupation was leased back to him by the plaintiff for a term of six months at a stipulated 
monthly rent which, after taking into account the amounts of rent payable by the plaintiff 
and the other tenant which were to be oredited towards the interest, was equivalens to 


1 O. P. No. 76 of 1958, decided on Febru- Civil Appeal No. 151 of 1055, ing the 
ary 2, 1954. , dearee by N. D. Vadlia, Civil Judge 
* Dect March 28, 1957. - Civil Second Dn.), Jamnagar, in Civil Suit No. 164 of 
Fe ee 054, 
. V. Trivedi, District Judge, Halar, in i 
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the amount of interest on the mortgage sum. In a suit by the plaintiff against the defendant © 
for possession of the portion leased out to him and for arrears of rent on the strength of the 
rent note, the defendant contended, that the rent note was a nominal document executed 
for securing payment of interest, that no relationship of landlord and tenant was created 
and that the plaintiff could not, therefore, sue for eviction or rent on the rent note :— 

; Held, that the mortgage deed and the reni note formed part of one and the same tran- 
saction, that the passing of the rent nove was merely a device to ensure regular payment of 
interest, that no relationship of landlord and tenant was mtended to be created thereby 
and none was created and that, therefore, the plaintiff was not entitled to enforce the 
rent note and recover possession of the premises occupied by the defendant. 

Kutiyal v. P. Sanjiea Rao! Bhaichand v. Ranchhoddas,) Ramnaroin v. Sukhi? 
and Baijnath Prasad v. Jang Bahadur Singh, referred to. 2i 

THE suit property belonged to one Harilal Bhagwanji (defendant) and it was 
occupied by the defendant and his two tenants, Hemshanker Umiyashanker 
(plaintif) and one Mansukhlal, at the rental of Rs. 15 and Rs. 17 per month, 
respectively. By a mortgage deed dated A 28, 1952, the defendant mortgaged 
the property with possession to the plainti as security for repayment of'a loan of 
Rs. 7,500 carrying interest at the rate of Rs. 9 per cent. per annum (i.e. Rs. 56-4-0 
per month) on the p a amount. Tae period of redemption was fixed at -~ 
one year. As the defendant desired to continue in possession of the portion 
of the pro occupied by him, notwithstanding the e mortgage, 
the plamtif leased out that portion to him at TAE rental of month 
by a simultaneous rent-note of the same date as the mortgage deed. e defen- 
dant failed to pay the rent and the plamtiff filed a suit for the recovery of the 
arrears of rent and ejectment on the pom of non-payment of rent under the 
Saurashtra Rent Control Act (No. of 1981). e defendant contended 
that the rent-note was a nominal document not to be“ acted upon, that no rela- 
tionship of a landlotd and a tenant was created and that the suit for rent amounted 
to a suit for the recovery of interest alone which was not permissible because of the 
subsisting mortgage. 

The trial Court decreed the suit holding that there was no evidence to’ show 
that the rent-note was not to be acted upon, that the mere fact that the amount 
of interest payable under the mortgage was equal to the amount of interest 
payable de the mortgage was not sufficient to establish that the rent-note 
was a nominal document, that the defendant was covered by the definition of 
a tenant under the Rent Act, that there was no law prohibiting the application 
of the provisions of the Rent Act to the case of a mortgagor and a mortgagee 
who may also be a landlord and tenant, and that the rent-note having been 
executed by the defendant alone while the mortgage was executed all the 
members of his joint family, the rent-note did cteate a tenan ependent 
of the mortgage transaction. On appeal by the defendant the Binet Judge, 
Halar, dismissed the appeal, Spee in his judgment as follows :— 


; “The only test to decide whether a person is a landlord or not, is whether a parson is for 
the time being entitled to recetve rent or not. There is no doubt that in the present oase, the 
plaintiff has every right to recover rent, and the fact that the rent is in lieu of interest is in my 
opinion immaterial because tb cannot be assumed that the plaintiff gave the premises gratuitously 
to the defendant to live in. Similarly under sec. 5(7) the defendant is the tenant because he 
is the person by whom rent is payable for the premises in his occupation. The question whether 
the plaintiff is the landlord and the defandant is the’ tenant mmsb be answered in the affirmative. 
On this point there is a direct authority in 6 D. L. R. Simla p. 188 equivalent to ALR. 
1951 Punj. 444. He relled upon 1953 D.L.R. Bombay 215 and 1958 D.L.R.T.O. 612. Inthe 
Hight of this case law, relied upon, I must reject the novel and ingenious argument that the 
provisions of the Rent Act do not apply to the mortgaged property es rent is in lieu of interest. 
I sebno reason why the mortgagee landlord should be deprived of the benefit of the provisions of 
the Rent Act. I find nothing in the Rent Act to justify such construction being placed an the 


1 [1952] A. I. R. Mad. 877. 8 [1957] A. L R. Pab. 24, 
2 (1920) 22 Bom. L. R. 670, s.o. 45 Bom. 4 [1955] A. L R. Pat. 357. 
174, 8.0. [1921] A. L. R. Bom. 285. 
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* definition of the words ‘landlord’ and ‘tenant’... In my opinion the decree passed by the 
wisl Court is correct and calls for no modifloatian.” 


Defendant appealed to the High Court. 


A. R. Bast, with J. R. Nanavaty, for the éppellant: 
M. P. Thakkar, for P. G. Oxa, for the respondent. 


M. C. Sman J. This appeal arises out of a suit for eviction and arrears of rent. 
Defendant Harilal Bhagwanji mo with possession the house in suit to 
the plaintiff Hemshanker Cais er for Rs. 7,500 by a deed of mortgage, 
exh. 5, dated August 28, 1952. The mortgage sum was to carry interest at nine 
per cent. and the principal sum and interest were charged on the mortgaged 
property and the period for redemption was fixed at one year. A portion of 
the house was already in the occupation of the plaintiff as the defendant’s tenant 
on a monthly rental of Rs. 15 pnd another portion was let out to one Mansukhlal 
at Rs. 17 a month, the defendant himself occupying the remaining part of the 
house. Simultaneously with the mortgage, by a rent note exh. 6, executed 
on the same day, the portion of the house in the defendant’s occupation was 
leased back to him by the plaintiff'for a term of six months, the rent stipulated 
being Rs. 244-0 per month. The plaintiff sued the defendant for possession 
of the said portion and for arrears of rent on the strength of the rent note. The 
défence was that the rent note was a nominal document executed for patel: 
payment of interest, that no relationship of landlord and tenant was crea 
and that the plaintiff could not therefore sue for eviction nor for rent on the strength 
of the rent note. It was contended that the principal money and interest were 
to be realised from -the mortgage roperty aad a suit for rent alone, which was 
in reality interest, could not lie. ese contentions of the defendant have been 
rejected by both the lower Courts and they have passed a decree for eviction and 
for arrears of rent, and the defendant has, therefore, come in second appeal. 


The first point made by Mr. Baxi for the appelant is that the mo deed, 
exh. 5, and the rent note, exh. 6, were part of the same transaction, t the 
rent note was merely a device to secure payment of interest and that it did not 
create any relationship of landlord and tenant between the parties, and in support 
of this contention Mr. Baxi has pointed out that both the documents were executed 
on the same day and were simultaneous. But as to this Mr. Thakkar appearing 
for the respondent has urged that the term of the two documents is not co-extensive, 
viz., that whereas the period for redemption fixed in the mortgage deed is one 
year, the term of the lease is cae and therefore, this is a circumstance 
pointing against the two documents being part of the same transaction. The fact . 
that the two documents had varying periods of operation will not, however, make 
any difference in ee the question whether they formed part of the same 
transaction or not. (See Kutiyal v. P. Sanjiva Rao). The next circumstance 
is that there was no delivery ‘of possession, and whatever transference of possession 
was there, was on paper. No pated was thrown on the mortgagee-plaintiff 
for recovery of rent except that was to pay rent to the plaintiff instead 
of to the defendant and that rent was to be taken towards interest. No doubt, 
the mo eed recites that the plaintiff could let out the property to anyone 
he liked, but since the property was already wholly occupied, the question of leasing 
it out to tenants was not seriously in the contemplation of the parties. , It is 
significant that the rent to be realised from the tenant, ing Mansukhlal, 
was to be credited towayds interest and the rent payable by the plaintiff himself 
was also similarly to be credited towards interest. But the most significant 
circumstance is that the rent payable by the defendant under the rent note was 
fixed with a view to making up interest on the mortgage sum at nine per cent. 
That mterest came to Rs. 56-4-0 and after ing into account Rs. 17 payable 
by Mansukhlal and Rs. 15 payable by the plaintiff, the balance viz., Rs. 24-40, 
was fixed as the rent under the. rent note, exh. 6, which means that the rent 
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fixed was equivalent to the interest on the mortgage sum. Evidently, therefore, 
the rent note was merely a device to secure payment of interest, for else there 
is no valid explanation for fixing Rs. 24-40 as rent of the portion of the house 
in the defendant’s occupation. e rent reserved being equivalent to the interest 
of the mortgage sum is held to be an important circumstance to prove that it 
was merely a device for securing payment of interest. (See Bhatchand v. Ran- 
chhoddas!). That was no doubt a case where a decree for rent had already been 
obtained and the mo pro had been sold m execution of the decree, 
all the same, it was held that the sale was not legal in view of the provisions of 
of O. XXXIV, r. 14, Civil Procedure Code, though their Lordships declined 
to set it aside for other reasons. = 

Another circumstance is that the property in suit was given in security not 
only for the principal amount seared also for the interest accruing thereon, 
and this again is a vital factor in support of the defendant’s plea that the two 
documents formed part of one and the same transaction. This was so held 
in Ramnarawn v. Sukhi. That the rent was so fired as to make it 
equivalent to the interest per month and that interest was ee on the 
property itself are in themselves circumstances sufficient to prove that the rent 
note was in the nature of a machinery for the p of realising the interest 
due on the aa This view finds support from Baijnath Prasad v. Jang 
Bahadur Singh’. ere the mortgagor took a lease of the mortgaged pro- 
perty by executing a Mrayanama in favour of the mortgagee and the so 
rent payable under it in fact represented interest payable on the mortgage money 
and not rent for use and occupation. It was held that the ki was 
merely a device for regular payment of interest on the mortgage and not a lease 
of the property and the mortgagor could not, therefore, be deemed to be a tenant 
of the mortgagee and the Toe was not entitled to evict him. The mortgagee 
in that case had previously obtained a decree for arrears of rent but that was 
held to be of no co ence. f : 

Therefore in view of the aforesaid facts and circumstahces the only inescapable 
conclusion is that the two documents, exhs. 5 and 6, formed part of one and 
the same transaction, that the passing of the rent note was merely a device to 
ensure regular payment of mterest and that no relationship of ‘landlord and 
tenant was at all intended to be created thereby and none was created. It 
follows, therefore, that the plaintiff is not entitled to enforce the rent note and 
recover possession of the premises in the occupation of the defendant. 

The second contention made by learned counsel for the defendant is that 
under para. 2 of s. 107 of the Transfer of Property Act, the rent note, exh. 6, 
requires to be registered even though it might be for a term of less than a year. 
It is urged that if an instrument is effected, then it requires registration, and since 
under s. 4 of the Transfer of Property Act s. 107 of the Act is to be read as supple- 
mental to the Indian Registration Act, the instrument (exh. 6) will fall within the 
scope of s. 49 of the Registration Act and. will not be admissible as evidence of 
any transaction affecting any property comprised therein and will not affect such 
property. There is, no doubt, some force in this contention, but in the view I 
am taking on the first point, viz., that exh. 6 did not create any relationship of 
landlord and tenant, I do not propose to consider this contention on its merits. 

It was finally urged by Mr. Baxi that as no relationship of landlord and tenant 
was created between the parties, the plaintiff is not entitled to recover any rent. 
That is no doubt technically eorrect, but even in the view that the lease was 
merely a device for securing payment of interest, a decree for the sum due can 
be given and there have been several instances in whith a decree for rent has 
been passed. It is another matter whether the decree can be executed in view 
of the provisions of O. XXXIV, r. 14, Civil Procedure Code. I understand 
from Mr. Baxi that the plaintiff in this case has taken out execution of the decree 
(stay of execution not having been sought and not given) and as the matter has 
now come to this Court in appeal, I do not express any opinion as to whether 


1 (1920) 22 Bom. L. R. 670, s.o. 45 Bom. 3 [1957] A. I. R. Pat. 24. 
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a decree for rent passed in such circumstances can be executed or not. All the 
same, there can be no valid objection to giving a decree for rent on the footing 
that it really represents interest payable by the defendant. In Ramnarain Pasi v. 
Sukhi Tiwary, it having been found that the lease was invalid as being not in 
conformity with the requirements of s. 107, Transfer of Property Act, the defen- 
dant was made to pay compensation to the plaintiff for use and occupation of 
the house and a decree -was given on that footing. In any view, therefore, the 
decree for rent does not call for interference in a 

For the abovesaid reasons I allow this ap in part in so far as it relates to 
the eviction of the defendant from the suit property and I set aside that part 
of the decree and dismiss the plaintiff’s suit for possession. The decree awardi 
arrears of rent will stand. [a aie ies oe ae Ba I 
bear their own costs of this appeal. 

Appeal partly allowed. 


APPELLATE CIVIL—FULL BENCH. 


Before the Hon'bis Mr. M. O. Chagia, Ohiaf Justice, Mr. Justico S. T. Desai and Mr. Justios 
K. T. Desa. 


? 
SITABAI RAMCHANDRA TODANKAR v. RAMCHANDRA RAGHUNATH 
TODANKAR*. 

Hindu Marriage Ad (XXV of 1955), Seos. 29 (2), 80, 8, 4, 10 (1), 18 (1), (viii—Bombay Hindu 
Dworce Act (Bom XXTI of 1947), Seos. 3, 4—Genoral Clauses Act (X of 1897), Seo. 6— 
Petitioner suing for divorce on grownd of desertion wunder Bombay Act after coming into foros 
of 1955 Act—Desertion for a conitmucus period of four years completed in 1964—Masniain- 
ability of petition—Whethor s. 29 (2) of Act of 1966 saved right of petitioner to obtain divorcos 
conferred by Bombay Act—Petitioner whether had within s. 6 of General Clauses Act acquéred 
right under Bombay Act to obiain divorces on ground of dasertion—Desertion in matrimonial 
law— Whether deserted party aoquires right to obtain divorce on ground of desertion merely 
because other party has deserted him for specific period of time. 

The petitioner husband on September 26, 1955, filed a petition for judicial separation 
before the City Civil Court on the ground that his wifo had deserted him for a continuous 
period of four years from December 22, 1950. An applicetion for amendment of this 
petition was made and the amendment effected was that the petitioner sued for divorce 
on the ground of desertion under the Bombay Hindu Divorce Act, 1947. On the question 
whether by reason of the provisions of the Hindu Marriage Act, 1955, it was competent 
for the petitioner to maintain the petition for divorce on the ground of desertion, it was 
contended that s. 29 ($) of the Hindu Marriage Act, 1955, saved the right of the petitioner 
to obtain dimsolution of marriage conferred by the Bombay Hindu Divorce Act, 1947, and 
that under s. 6 of the General Clauses Act, 1897, the repeal of the Bombay Aot did not 
affect the right acquired by the petitioner under the Ast to obtain a divorce on the ground 
of desertion : 


Hold, that as there is an express repeel of the Bombay Ast of 1947 under s. 80 of the 
Hindu Marriage Act of 1955, the only law or laws to which s. 20 ($) of the latter Act oan 
refer are laws which do not come within the ambit of s. 80, 

that assuming that s. 6 of the General Clauses Aq had application, the petitioner had 
not aoquired any right which could be saved under s. 6, 

that the only right, wHich the petitioner had, was to obtain a decree for judicial separation 
under the Hindu Marriage Act, and 

that his original petition was rightly presented to the City Civil Court and that, there- 
fore, that Court had jurisdiction to try the suit. 

Reading s. 30 and s. 29 (2) of the Hindu Marriage Act, 1955, what the Legislature intended 
was that having repealed certain speciflo Acts passed in various parts of India, the Legis- 
lature wanted to save rights of divorce which were granted to parties under those laws 
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which had not been repealed by s. 30. The Legislature did not in any- way want to restrict 
the right of divorce already enjoyed by certain sections of the people under certain special 
laws, and therefore, under s. 29 (2) to the extent that a right to obtain dissolution of marriage 
was conferred by any law not repealed under s. 80 that right was saved end preserved 
by a. 29 (2). 

Tn ite very nature, desertion is a continuing marital offence and it is not completed until 

' @ suit ts filed for divorce on the ground of desertion. Even though desertion might have 

taken place for a period of four years, no right to obtain divorce is aoquired by the party 
deserted untal he files a suit, because he has to show that the desertion continued right up 
to the date he filed the suit. Therefore, desertion is not an offence which oan be established 
as something specific and isolated and it is difficult to say of desertion in matrimonial law 
_ that any deserted party acquires a right to obtam divorce on the ground of desertion merely 
because the other party has deserted him for a speciflo period of time. 
Hiraboi Ramchandra v. Ramohandra,! overruled.” 
Bipinchandra Jaisingkbhai v. Prabhavati,’ referred to. 

Oma Ramchandra (petitioner), who was married to Sitabai (respondent) some- 
time in June 1950, on September 26, 1955, filed a petition for judicial separation 
before the City Civil Court at Bombay on the ground that the NE had 
deserted him for a continuous iod of four years from December 22, 1950. 
An application for amendment of the plaint was made and the amendment effected 
was that the petitioner sued for divorce on the ground of desertion under the 
Bombay Hindu Divorce Act, 1947. The Judge of the City Civil Court held that 
in view of the amendment the Court had no jurisdiction to entertain the petition 
and he directed that the petition be returned to the petitioner for presentation 
to the proper Court. Accordingly the petition was resented before the High 
Court, but Coyajee J. transf the suit to the City Civil Court under the Bombay 
Matrimonial (Transfer of Cases) Act, 1950, on uly, 9, 1956, observing in his 
Judgment, as follows :— 


CovasEE J. This is a petition for divorce on the ground of desertion under 
the Hindu Marriage Act, 1988, filed in this Court. This plaint was originally 
presented to the learned Judge Mr. Chitale in the City Civil Court. iginally 
the suit was filed for judicial separation, but ding the dis of the suit in the 
City Civil Court, the petitioner has aes claim for divorce on the ground 
of desertion for four years whereupon an application was made to the City Civil 
Court for amendment of the plaint by adding a claim for dissolution of the marriage 
on the ground of desertion. That amendment was allowed by the learned 
Judge, but having allowed that amendment, the learned Judge passed an order 
stating that at that stage the City Civil Court had no jurisdiction, but the juris- 
diction would be in the High Court and merely stated that “it may be that this 
Court has jurisdiction to entertain the suit so far as the alternative prayer for 
a decree for judicial separation is concerned. But the main prayer is one for 
dissolution of marriage.” The reason is that under Act XXII of 1947 a suit for 
dissolution of marriage on grounds of desertion had to be filed in the High Court 
and the right to have this marriage dissolved was acquired by the petitioner 
under s. 2(d) of the Bombay Hindu Divorce Act of 1947. 

Now, it must be remembered that under the Act a right was conferred on the 
petitioner. The Act is now repealed, and under s. 18 of the 19585 Act, there is no 
provision for divorce on the ground of desertion. Under s. 29, sub-s. (2), 
of the Hindu Marriage Act, 1955, it is laid down that 7 

“Nothing contained in this Act shall bò deemsd to affect any right recognised by custam 
or conferred by any special enactment to obtain the dissolution of a Hindu marriage,...” 
and under ol. 6, sub-cl. (c), of the General Clauses Act, it says that a repeal shall 
not affect any right, privilege, obligation or liability E accrued or incurred, 
and under sub-cl. (e) the repeal shall not affect any legal proceeding or remedy 
In respect of any such right. 

In this Court on behalf of the respondent it is said that this Court has no juris- 
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diction to entertain this suit inasmuch as s. 18 under which divorces are granted 
no longer includes divorces on the ground of desertion. That is perfectly 
true. It is, therefore, ed that this Court should return the plaint to be pre- 
sented to the proper urt, because now under the new statute “Judicial 
separation” is within the jurisdiction of the City Civil Court only. But, in my 
opinion, the saving clause clearly saves the right which had accrued and the 
remedy which the party was entitled to, and if it expreagly or by implication 
saves that, then in my opinion this Court would have jurisdiction to entertain this 
suit. It is pointed out that the above position would be so unless a different 
intention appears on the face of the Act. I have looked at the relevant section for 
that, namely s. 4 (b), which says that this Act shall have an overriding effect ; 
save as otherwise expressly provided for in this Act any other law in force imme- 
diately before the commencement of this Act shall cease to have effect in so far 
as it 1s inconsistent with any of the provisions contained in this Act; and I am also 
referred to s. 18, sub-s. (viti). Now s. 18, sub-s. (viii), only gives a certain right 
of defence where desertion for four years is claimed and there is co-habitation 
after two years. In these circumstances I do not find in the Act anything that 
can be indicated to me as a different intention appearing in the Act itself and 
in this connection s. 29, sub-s. (3), is also relied upon namely 

“Nothing contained ın this Act shall affect any proceeding under any law for the time 
being in force for declaring any marriage to be null and void or for annulling or dissolving any 
marriage or for judicial separation pending at the commencement of this Act,...” 
This is really a saving section; how it can show an intention to the contrary, 
I do not follow. 


The learned counsel on behalf of the respondent also relied upon the case of 
Abbott v. Minister for Lands'!, where it was held that where the appellant. 
effected a conditional purchase under s. 22 of the Crown Lands Alienation 
Act, of land adjoining to Crown land, he did not thereby become a holder of 
an original con Hona urchase within the meaning of the Act so as to obtain 
the right to make additional conditional purchases under that section, and it 
was obeerved that a mere right existing at the date of a repealing statute to take 
advantage of provisions of the statute repealed is not a “right accrued” within 
the FEPER of the usual saving clause. That judgment merely indicates that 
a right to take advantage of an existing Act does not amount to a right that has 
accrued. That cannot affect the position of the petitioner. There was a right 
eran ee him under an express Act and the repeal of that Act does not affect 
either the right or the remedy which are both saved under s. 29. Apart from 
the fact that that is the position in law, in my opinion it would be a very anomalous 
position to put the petitioner in, to be told by the City Civil Court that it has 
no Bari and the plaint should be presented to the High Court and to be 
told by the High Court that it has no jurisdiction and the plaint should again 
be returned to him to be presented to the proper Court, because under the Hindu 
Marriage Act there is no provision for divorce on the ground of desertion under 
s. 18. To meet that position the Legislature has expressly provided Bombay 
Act XXVI of 1950 under s. 8 it is said that s. 4A sho d be inserted in the 
Bombay Act XL of 1948. The Actis an Act called the Bombay Matrimonial 
(Transfer of Cases) Act of 1950 and the above section says that notwithstanding 
anything contained in any law for the time ag hs force, the High Court may at 


any ee transfer to the City Civil Court any | it or proceeding which is cog- 
nizable by it as a Cousgt having taimana] jurisdiction and instituted jn such 
Court. 


On the reasoning stated above, I am entertaining this«petition and suit as 
one in which the h Court has jurisdiction and under this Act, namely, the 
Bombay Matrimonial (Transfer of Cases) Act of 1950, I transfer this suit to 
the City Civil Court. The costs incurred by the parties in this suit in the High 
Court will be decided by the learned Judge trying this suit in the City Civil Court. 


1 [1805] A. O. 425, : 


e 
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The ndent T The appeal came on for hearing before Chagla 
C. J. and S. T. Desai J., who referred it to a full bench as it raised an important 
question. The appeal was heard by a full bench composed of Chagla C. J., 
and S. T. Desai and K. T. Desai JJ. 


K. Joseph, for the appellant. 
Hemendra K. Shah, vith S. A. Kirtikar, for the respondent. 


CHaaua C. J. This full bench has to consider a rather important question 
as to the right of a Hindu to obtain divorce on the ground of desertion, which 
right was given to him under the Bombay Hindu Divorce Act of 1947 and which.. 
was taken away by the Hindu Marriage Act of 1958. 

The facts which give rise to the full bench are briefly these. The ndent, 
who is the husband: filed a petition for judicial tion before the City Civil 
Court on the ground that his wife, the appellant, deserted: him for a conti- 
nuous ae of four years from December 22, 1950. An application for ‘amend- 
ment of this petition was made and the amendment effected was that the petitioner 
sued for divorce on the ground of desertion under the Bombay Act. The learned 
a | Civil Court Judge took the view that in view of this amendment the Court 

no jurisdiction. The plaint was then presented before Mr. Justice Coyajee 
and the question raised before him was whether the High Court had jurisdiction 
to try the suit. The learned Judge came to the conclusion that the ition 
for divorce was praperly filed under the Bombay Act, that under the Bombe 
Act the High Court a jurisdiction, and he transferred the suit to the City Civil 
Court under the Bombay Matrimonial (Transfer of Cases) Act of 1950. It is 
against this prem a tbat an appeal was preferred. The appeal came before 
my brother Mr. Justice S.T. Desai and m and we took the view that as the 
decision raised a rather important question and as there was a judgment of a 
division bench which required on area & full bench should be ‘constituted. 

Now, the question that we have to consider is whether by reason of the pro- 
visions of the Hindu Marriage Act of 1955 (Act XXY of 1955), it is competent 
for the plaintiff to maintain this petition for divorce on the ground of desertion. 
Turning to the provisions of the two Acts, the Bombay Hindu Divorce Act of 
1947 mentioned in s. 8 as one of the grounds for divorce that the defendant had 
deserted the plaintiff for a continuous period of four years. Under this Act 
“Court” was defined in Greater Bombay as the High Court in its ordinary original 
civil jurisdiction and élsewhere the Court ofa District Judge, and hence if a 
suit had to be filed for divorce in Bombay, it had to be filed in the High Court 
on its Original Side. This Act also dealt with suits for judicial separation under 
s. 4 and it may be noted that desertion was not one of the grounds on which judicial 
separation could be obtained. When we turn to the Hindu Marriage Act of 
1955, it is necessary to observe that this was an Act to amend and codify the 
law relating to marriage among Hindus. It is a well known fact of which judicial 
notice may be taken that Parliament was anxious to bring about uniformity in 
the various provisions of law in different parts of India regulating Hindu marriages. 
Therefore, the Act aimed at uniformity and codification and at socialreform. Under 
this Act “divorce” was dealt with under s. 18 and desertion was not constituted 
a ground for divorce, only a decree for judicial separation could be obtained on 
the ground of desertion, and ynder s. 10(1) either? to a marriage may 

resent a petition for judicial separation on the ground that the other party 
deserted the petitioner for a continuous iod of fot less than two years 
immediately preceding the presentation of petition. But desertion, apart 
from entitling the deserted to a decree for judicial separation, also entitled 
him to a decree for divorce under s. 18(7) (viii) when the party who deserted 
had not resumed cohabitation for a space of two years or upwards after the 
passing of a decree for judicial separation against that . Therefore, the 
scheme under the Hindu Marriage Act was that the petitioner could obtain a 
decree for judicial separation two years after desertion, and if there was no 
cohabitation for a further period of two years after the passing of that decree, 
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- he could apply for divorce and obtain it. Therefore, it may be said that really 
in substance there was not much difference between the provisions of the Bombay 
eee ee ee ee a continuous 

iod of desertion for four years, the difference being that under the Hindu 
Marriage Act divorce was obtained by two stages, first a decree for judicial 
separation and then a decree for divorce, whereas under the Bombay Act a party 
could straightaway proceed to obtain divorce after desertion had continued for 
a period of four years. Then s. 19 dealt with jurisdiction and procedure and 
under this section every petition had to be presented to the District Court, which 
was defined as a City Civil Court in those areas where a City. Civil Court had been 
set up, and EDEA every petition under this Act had to be presented to the 
City Civil Court. Then s. 29 dealt with savings and we are concerned with sub- 
s. (2): 

“Nothing contained in this Act shall be deemed to affect any right recognised by custom 
or conferred by any special enactment to obtain the dissolution ofa Hindu marriage, whether 
solemnized before or after the commencement of this Act.” 

Sub-section (3) saves proceedings which were pending under any law for the 
time being in force and such proceedings were to be continued and determined 
anf thia Actihad not been passed Sub-section (4) dealt with the Special 
Act of 1954 with which we are not concerned. Section 80 repealed various Acts 
among which is the Bombay Hindu Divorce Act of 1947. Therefore, it seems to 
us clear that reading s. 80 and s. 29 oe ther, what the Legislature intended 
was that having repealed certain cts passed in various parts of India, 
the Legislature wanted to save rights of divorce which were granted to td 
under those laws which had not been repealed by s. 80. As the right of divorce 
was being for the first time granted to all Hindus in India under the Hindu 
Marriage Act, the Legislature did not in any way want. to restrict the right of 
divorce already enjoyed by certain sections of the people under certain special 
laws, and therefore, although the desire and anxiety for uniformity was there 
as it was revealed by the repealing s. 80, under s. 29(2) to the extent that a 
right to obtain dissolution of marriage was conferred by any law not repealed 
under s. 80 that right was saved and preserved by s. 29 (2). 

Now, in our opinion, it is no ible to contend, and not possible to accept, 
the contention that s. 29 (2) deal with the Bombay Act of 1947 and that 
sub-section saves the right to obtain dissolution of. marriage conferred by the 


Bombay Act. a a a ar canibgee ible to urge that the 
Legislature intended to save i ae conferred ee mbay Act. But when 
there is an express repeal of th mbay Act under s. 80, the only law or laws to 


which s. 29 (2) can refer are laws which do not come within the ambit of s. 80, 
which have not been repealed and which deal with dissolution of a Hindu 

It is a matter of common knowledge that apart from the laws dealt with at 
s. 80 there are other laws and there are customs under which sections of Hindu 
citizens of this country have been exercising their right to obtain divorce and 
dissolution of marriage. 

There is one other section to which reference might be made and that is's. 4 
which has a characteristic marginal note “Over-riding effect of Act’. Therefore, 
the section was intended to provide that the provisions of the Aot were to override 
all statutory and customary laws to the extent that they dealt with or were 
inconsistent with the matters dealt with by the Adt, and the section provides : 

“Bave es otherwise expmeely provided in this Act,— ~ 

(a) any text, rule, or interpretation of Hindu law or any custom or usage as part of that 
law in force immediately before the commencement of this Act shall cease to have affect with 
respect to any matter for which provision is made in this Act ; 

(b) any other law in force immediately before the commencement of this Act shall cease 
to have effect in so far as it is Moonsistent with any of the provisions contained in this Act” 


Therefore, the Legislature having expressly repealed certain Acts by s. 80 had 
to deal with other laws which continued on-the statute book and which might 
have provisions with -regard to matters dealt with in- this Act and with regard 
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to those laws express provision was made under s. 4b) that ‘those laws to the 
extent that they dealt with matters which were inconsistent with the provisions 
of this Act shall cease to have effect and force; that means the laws were not repealed 
but the provisions in those laws which were inconsistent with the provisions of this 
Act ceased to have any validity. And with to s. 4(a), Inasmuch as the texts 
of Hindu law would naturally have dealt with questions of marriage and divorce, 
a provision was enacted that any such text or rule of Hindu law shall cease to 
have effect with respect to any matter for which provision was made in this Act. 
Therefore, with. regard to matters dealt with by this Act this was the only law 
one could look to and not any text, rule or interpretation of Hindu law. ere- 
fore, really, the nari in s. 4(a), if anything, was more drastic than the 
provision in s. 4(b) of the Act. But inasmuch as the Bombay Act has been re- 
pealed by s. 80, neither s. 4(b) nor s. 282) can refer to the provisions of that 
Act, and, therefore, the only possible position that can be taken and which has 
been taken by Mr. Shah is that the Bombay Act being repealed we must give 
effect to the provisions of the General Clauses Act which deals with the consequences 
of a statute being repealed by the Legislature. Š 
What is urged is that under s. 6 of the General Clauses Act the repeal of the 
Bombay Act cannot affect any right acquired by the petitioner. It is pointed 
out that no contrary or different intention has been e to appear in the Hindu 
Marriage Act of 1955 that the provisions of s. 6 of the General Clauses Act should 
not apply. Now, we will assume that the provisions of s.6 of the General 
Clauses Act have application, but the qaestion still remains as to whether the 
petitioner in this case did acquire any right which was saved notwithstanding 
the repeal ofthe Bombay Act, and what is urged is that the right which was 
acquired was the right to obtain a divorce on the ground of desertion. The 
argument is put this way that the parties having married some time in 1950 and 
desertion having commenced on mber 22, 1950, desertion was complete on 
December 22, 1954. At that time the Bombay Hindu Divorce Act of 1947 was 
in force, and as soon as this four years’*period was complete,. the husband, the 
petitioner, acquired the right to obtain a divorce on the ground of desertion and 
that right cannot be defeated by reason cf the repeal of that Act by the Hindu 
Marriage Act of 1955, and, therefore, when he filed a petition on September 
26, 1955, he could rely on the right which he had acquired under the Bombay 
Act, he could litigate that right, and obtain a divorce on the strength of that 
right.. Now, it seems to us difficult to accept the proposition that in matri- 
monial law desertion by one party to the marriage confers upon the other party 
a right of divorce. Desertion is a matrimonial offence, but in its very nature 
it'is very different from other matrimonial offences like adultery or cruelty. In 
its very nature, desertion is a continuing marital offence and it is not completed 
until a suit is filed for divorce on the ground of desertion. Even though. desertion 
might have taken place for a Priod oF rour years, no right to obtain divorce. 
is acquired by the party deserted until h= files a suit, because he has to show 
that the desertion continued right up to the date he filed the suit. Therefore, 
even though there may be desertion for four years, speaking generally, that deser- 
tion “may terminated by parties resuming marital relations, and if parties 
resume marital relations, it would not, een ee ing generally, be open to a party 
deserted to rely on the prior four years’ desertion and obtain a divorce. Therefore, 
desertion is not an offence which can be established as something specific and 
isolated. Adultery may be blished by one act, so can cruelty, but as we 
just pointed out desertion must have an element of continuity, and it is difficult 
to say of desertion in matrimonial law that any deserted party ires a right 
to obtain divorce on the ground of desertion merely because the A ee te 
deserted him fora ific period of time. It is pointed out that in the Bombay 
Act under s. 8 the islature has not stated that the desertion should continue 
till the institution of the suit, and attention is drawn to cls. (a), (b) and (c) of 
sub-s. (1) where the time is taken up to the institution of the suit, and it is, 
therefore, said that whatever might be the position under cls. (a), (b) and (c 
of s. 8(1), as far as ol. (d) is concerned it is not necessary that desertion should: 


™ 
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continue till the institution of the suit. Mr. Shah found it difficult, and rightly, 
to substantiate the hie position that a party could get divorce if desertion has 
come to an end at the date of the suit, but his contention was that after four 
years the right to obtain divorce was complete and then that right might be 
ished or abandoned by the desertion coming to an end. In our opinion, 
though it is difficult to understand why the lature has used different language 
in cl. (d) of s. 8 (1), there is on this t little difference in substance and effect 
between the provision of law contained incl. (d) and cls. (a), (6) and (c). The Legisla- 
ture is at pains to point out that the desertion must be for a continuous period of 
four years, and itis clear that that period must be continuous up to the institution 
of the suit. It is significant that the Hindu Marriage Act of 1955 now when 
dealing with desertion under s. 10 does make it clear that the period must be 
continued up to the presentation of the petition. The Supreme Court in a recent 
pigran had to consider the used in the Bombay Act and the learned 
udges in Bipinchandra Jatsinghbhat v. Prabhaoati,! ‘at p. 829 point out that 
it was not clear whether the omission of this last clause in s. 8(/) (d) had any 
practical result. 

Mr. Shah has drawn our attention to some English and Indian cases to help 
us to construe the expression “Tight acquired” in s.6 of the General Clauses Act. 
Now, those cases deal with different statutes and different conditions and circum- 
stances and we do not see how those decisions can hélp us to construe the position 
that arises in the case with which we are dealing. We are concerned with a 
Divorce Act and what we have to decide is whether the fact that desertion has 
continued for a period of four years gives to the deserted party a right within the 
meaning of s. 6 of the General: Clauses Act, and for the reasons given by us we 
cannot take the view that any right is acquired by the deserted party, which 
right can be saved by reason of the provisions of s. 6 of the General Clauses Act. 


Now, with respect, Mr. Justice Coyajee in coming to the conclusion that he 
did has overlooked the provisions of s: 80. His attention was not drawn to the 
fact that the Bombay Act was repealed. The other error, again with respect, 
into which he has fallen, is that he has taken the view that s. 29 (2) refers to the 
Bombay Act, although the Bombay Act had been expreasly repealed by s. 80. 
Practically the same view has been taken by the division bench whose Ines aes 
we have to consider. This is the judgment lof Mr. Justice Dixit and d Mr ustice 
Tendolkar in Htrabat Ramchandra v. a.t The basis of the judgment, 
with respect, is—to quote the words of Mr. Justice Tendolkar who delivered the 
judgment—there can be no doubt that the right to obtain a divorce on the ground 
of desertion is conferred by a ial enactment, the Bomba Dore 
Act. The learned Ju b reference to s. 29 (2), SA as cnet 
view that the right co cap by the Bombay Act was saved by that sub-section. 
The learned Ju also, with respect, have overlooked s. 80 and their attention 
was obviously not drawn to the fact that the Legislature had expressly repealed 
the Bombay Act. With regard to the observation in the judgment that the right 
to obtain a divorce is a vested right, we are unable to agree’ with it in view of 
what we have already said. The view taken by the learned Judges is that on 
the four years expiring the right to obtain divorce became a vested right and 
the filing of the suit was iin the enforcement of that right. Now, we have 
pointed out that desertion dges not become complete until a suit is instituted 
and desertion has continued upto the date of the institution of the suit. With 
sal a therefore, we are of the opinion that this case was erroneously decided 

that no right to obtain divorce on the ground of.desertion survives after 
the repeal of the Bombay Act. 

The result, therefore, is that we must hold that the only right which the peti- 
tioner has is to obtain a decree for Judicial tion wunder the Hindu Marriage 
Act of 1955. That was his original petition aad thet petition was rightly presented 
to the City Civil Court. We are, therefore, of the opinion that the City Civil 
Court has jurisdiction to try the suit. The suit is already pending before the City 
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Civil Court. We, therefore, direct that the learned Judge will dispose of iie 
suit on merits after striking off the amendment effected in the plaint seeking 
divorce on the ground of desertion. 

Mr. Shah tells us that a large number of decrees have been passed on the basis 
that divorce could be obtained on the ground of desertion under the Bombay 
Hindu Divorce Act of 1947 notwithstanding, its repeal. This would naturally 
lead to serious complications. In our opinion, this is a proper case where the 
tee Boobey a pass a validating Act validating decrees already passed under 
the ct. 


Costa of the appeal costs in the cause.. i 
Order accordingly. 


Solicitors for the appellant: K. Joseph. e a d 
spoueitorat for the respondent: Nanu Ho musjih Oo. rs 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice S. T. Desai and 
Mr, Justice E. T. Desai. 


VISHWANATH TUKARAM v. THE GENERAL MANAGER, 
CENTRAL RAILWAY, V.T., BOMBAY.* 

Payme ol Wages Mee UY Gf 0; See 1ste damin anion kim aoi 
for period of suspension alleging that he was in employment during such period— 
Employer contending that petitioner not in service during relevant period and that 
petitioner re-employed as fresh entrant after such period—Whether Authority com- 
petent to entertain petitioners application for wages for such period. 

The petitioner, who was employed by a railway administration, was arrested on 
October 28, 1949, an a criminal charge and on May 6, 1953, he was discharged by the 
trying Magistrate. On October 20, 1953, he resumed his work with the railway ad- 
ministration. Thereafter the petitioner filed an application before the Authority 
under the Payment'of Wages Act, 1936, claiming wages from the period October 25, 
1949, to October 19, 1953, contending that during this period he was under suspension, 
' that he continued to be in the employment of the railway administration during that 
period and that he was reimstated on October 20, 1958. The railway authorities 
contended that the -petitioner was not in their employment during the relevant 
period as his name was automatically struck off the attendance register as nothing 

* was heard about him and he was treated as ‘absconding’ after October 26, 1949, 

> and that he was ‘re-employed as a fresh entrant an October 20, 1953. On the ques- 
tion whether the Authority had jurisdiction and competence to entertain the 
~- application:— 

Held, that on the pleadings of the parties before the Authority the issue which 
directly and substantially aroge was as to whether the petitioner was in the em- 
ployment of the raitway administration during the relevant period, and that this iasue 
ee ee ee ee 
Jurisdiction to entertain the application. 
D’Costa v. Patel,’ 

Sarin v. Patil,” Mushran v. Patil’ C. S. Lal v. Shaikh Badshah’ and Anthony Al- 
meda v. Taylor, and E. G. Kotiswaran v. C. I. Bonde,’ referred to. 


Onz Vishwanath (petitioner), who was emp a in the Loco Shed of the 
Central Railway, was arrestedeon October 26, 1949, on a charge under æ. 457 
and, 380 of the Indian Penal Code. He was released on bail on November 4, 
1949, and on May 6, 1953, he was discharged by the” trying Magistrate. On 
October 20, 19538, the petitioner resumed his work. The petitioner then filed a 
petition before the Authority under the Payment of W Act, 1936, claim- 
ing wages from the period October 25, 1949, to October 19, 1953. The Autho- 


*Deoldsd, July 4, 1957. Special Civil Ap- 4 (1954) 56 Bom. L. R. 859. 
No. 2810 of 1956. 5 loaa! 58 Bom. L. R. 899. 
1 (1955) 57 Bom. L. R. 788, s.0. 6 (1956) Special Civil Application No. p 
2 (1951) 53 Bom. L. R. 674 of 1856, decided Gajendragadkar and 
3 (1951) 58 Bom, L. B. 1009. s Chainani JJ., on November 28, 1956 (Unrep.). 
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Tity held that the petitioner was in service during the relevant period and that 
he was entitled to wages for the period claimed, and he accordingly decreed 
the petitioner’s claim. On appeal the District Judge held that the Authority 
had no jurisdiction to deal with the matter and dismissed the application filed 
by the petitioner. The petitioner applied to the High Court under art. 227 
of the Constitution of India for setting aside the order passed by the District 
Judge. The application came on for hearing before J. C. Shah and Gokhale JJ. 
who referred it to a larger bench as it involved an important question. The 
ae is the referring judgment delivered by J. C. Shah J. on January 8, 
T: 


J.C. HAH J. The petitioner was employed as a Khalast in the Loco Shed of 
the Central Railway at Kalyan. He was first employed on October 8, 1947, at 
a monthly salary of Rs. 65 inclusive of dearness allowance. On October 26, 
1949, the petitioner was arrested by the police on a complaint for offences 
under ss. 457 and 380 of the Indian Penal Code and he was charge-sheeted 
before the First Class Magistrate at Kalyan. For certain reasons the case 
against the petitioner could not be concluded expeditiously. On May 6, 1953, 
the learned Magistrate who heard the case against the petitioner ordered that 
he be discharged under s. 253(1) of the Code of Criminal Procedure. There- 
after the petitioner again commenced working as a KaAalast under the railway 
authority as from October 20, 1953. The petitioner then by application dated 
June 5, 1954, applied to the Payment of Wages Authority for an order for 
payment of Rs. 8,757-10-0 being the aggregate amount of illegal deductions of 
salary for the period between October 25, 1949, and October 19, 1953. The 
petitioner also claimed Rs. 800 as compensation and costs. It was the case of 
the petitioner as set out in his application that after he was ordered to be 
discharged by the Additional Resident Magistrate, First Class, Kalyan, he 
made an application to the Divisional Transportation Superintendent 
Central Railway, V.T., Bombay, for reinstatement and had enclosed a copy of 
the judgment of the Magistrate along with the certificate granted by the 
Magistrate, and that he was reinstated on October 20, 1953. He submitted that 
according to r. 2048 (F.R. 58) of the Indian Railway Establishment Code, 
VoL II, he was entitled to receive half pay with full allowance during the 
period of suspension, but the Central: Railway failed to pay him the same, 
and that under r. No. 2044 (F.R. 54) of the said Code he was entitled to full 
pay on reinstatement, being acquitted by the Court. The petitioner stated 
that he was expecting to be paid his full wages under this rule, but his claim 
was not accepted and he was, therefore, compelled to apply under the Pay- 
ment of Wages Act for relief. 

The claim made by the petitioner was resisted bythe General Manager of 
the Central Railway. He contended inter alia that the petitioner was treated 
as ‘absconding’ after October 26, 1949, and his name was automatically struck 
off from the attendance register, as nothing was heard about him, and the 
poe could not be regarded as an employee of the Central Railway till 

e resumed service on October 20, 1953. It was also urged that the petitioner 
could not legitimately claim any wages from October 25, 1949 to October 19, 
1958, on the footing that he was in service and there was delay in payment 
of his wages. It was also urged that as the petitioner was treated as ‘abscond- 
ing’, there was no obligation upon the railw&y administration to keep his 
vacancy unfilled during this period of absence indefinitely, and in the circum- 
stances the petitioner could not be regarded as an employee and ‘in service’, 
and he was, therefore, not entitled to any ‘wages’. 

The Payment of Wages Authority held that the petitioner was in service 
during the period covered by the application and that he was entitled to 
wages for the period claimed. The Authority also held that the application 
was within time and the petitioner was entitled to receive Rs. 3,275-3-0 as 

and Ra. 25 as compensation. 
inst this order an appeal was preferred to the District Court at Thana. 
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In appeal, the learned District Judge held that on the pleadings of the parties 
one of the issues which arose for decision was: ‘‘Whether the petitioner was 
d from service and re-employed as the railway authorities contend- 

ed or was suspended from service and was reinstated’’, and this issue involved 
determination of the question whether the petitioner was in fact discharged 


from service, and, if so, whether he was lawfully discharged, and such an issue - 


was beyond the competence of the Authority under the Payment of Wages 
Act. Following the judgments of this Court in Sarin v. Pati! and Mushran 
v. Patl,* the learned Judge held that the Payment of Wages Authority had 


no jurisdiction to decide the issue whether the petitioner was discharged: from . 


service and re-employed or whether he was suspended from service and -re- 
instated. On that view the learned District Judge set aside the order passed 
‘by the Payment of Wages Authority and dismissed the application filed by 
the petitioner. Against that order this application under art. 227 of the 
Constitution has been filed. 

On ‘behalf of the petitioner our attention was invited to a Judgment 
of their Lordships of the Supreme Court in D’Costa v. Patel, in support of 
the proposition that the Payment of Wages Authority has jurisdiction to de- 
cide what the terms of employment of the petitioner were and to determine 
the wages payable to him. Relying upon that judgment it was also ‘urged 
that the question whether at the relevant time the petitioner was in the em- 
ployment of the Central Railway was a question which it was competent to 
the Payment of Wages Authority to decide. It was urged that in any event 
the Jurisdiction of the Payment of Wages Authority cannot be displaced by a 
mere allegation made by the employer that at the relevant time for which 
wages are claimed the employee was not in his employment. Mr. Bhabha, 
who appears on behalf of the Central Railway, relied upon a judgment 
of this Court in Anthony Almeda v. Taylor,4 in which it was observed that 
(p. 901): 1 - 
` “...the jurisdiction of the Authority (under the Payment of Wages Act, 1936), is 
limited to decide what is contract in the sense of construing the contract in order to 
determine the liability of the employer to pay wages. But when the employer and the 
employee come before him and rely on different contracts, tt is not within his furisdic- 
tion to decide which of the two contracts holds the fleld, which of them is subsisting and 
under which of them the employer is liable to pay wages. It is only when there is no 
dispute as to the contract that subsists and regulates the rights and liabilities of the 
parties that the jurisdiction of the Authority arises to determine the quantum of wages.” 
Relying upon the principle of this judgment Mr. Bhabha raised two conten- 
tions: (1) That where there is a dispute between: the parties as to what the 
contract of employment is, it is not within the competence of the Payment of 
Wages Authority to give a finding thereon, and (2) that it is open to an 
employer in an application filed under the Payment of Wages Act to displace 
the jurisdiction of the Authority by pleading that the contract on which the 
employee relies is not the contract under which he is entitled to receive wages 
or that for the relevant period the applicant was not an employee. 
Now, in Anthony Almeda’s case the learned Chief Justice in delivering 
the judgment of the Court expressed the view that it was not open to the 
Authority under the Payment of Wages Act by and decide complicated 
questions which should ordinarily and normally decided by a civil Court; 
and that the Authority has to determine whether there has been an illegal 
deduction of wages, and in order to determine that hè has to determine what 
are the wages to which the employee is entitled, and again to determine: that 
the Authority must-decide what the contract between the employer and the 
employee is, which entitles the employee to receive wages, but it is not open 
to the Authority to decide which of the two contracts set up by the contending 
parties regulates the terms of employment. It is clear from the observations 
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Wages are claimed by an employée the employee was in the employment of the 
employer. It is also pointed out that in the judgment of Sinha J., who deli- 
vered the majority Judgment of the Court, there is nothing to show that the 
defence which the employer may raise on the merits affecta the jurisdiction of 
the Payment of Wages Authority. It is, therefore, urged that the view of the 
Court in Anthony Almeda’s case that the jurisdiction of the Payment of 
Wages Authority can be displaced by a defence raised by the employer, is in- 
consistent with the Judgment of the Supreme Court in D’costa’s case. 

As in our view the question is of some importance, we order that the 
papers of this case be placed before the learned Chief Justice for directing 
the case to be placed before a larger bench. 


The application was heard by a full bench composed of Chagla C.J. and 
8. T. Desai and K. T. Desai, JJ. 


EK. K. Singhvi, with M. V. Jayakar, with Nanu Hormusx &, Co., for the 
petitioner. ° . | 
| H. M. Keerva, Advocate General, with Crawford Bayley & Co., for the 
opponents. ° 


CHaaua C.J. This special civil application has been referred to a full bench 
by Mr. Justice Shah and Mr. Justice Gokhale. No question has been formu- 
lated by the learned Judges, but it seems that they took the view that the 
decision of a division bench of this Court in Antheny Almeda v. Taylor’ re- 
quires reconsideration, inasmuch as a decision of the Supreme Court in D’Costa 
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v. Patel,’ seems to the learned Judges inconsistent with the view taken of the 
law in Almeda’s case. | | 

Now, curiously enough, the Advocate General emphatically asgerts before us 
that -not only the decision of the Supreme Court is not inconsistent with AL 
meda’s case, but that the decision of the Supreme Court supports and rein- 
forces the view taken by this Court in Almeda’s case, and Mr. Singhvi not go 
emphatically also agrees that it is difficult to fmd any Inconsistency between 
the Judgment of the Supreme Court and the judgment in Almeda’s case. But 
inasmuch as the matter has been referred to the full bench and. the matter 
bas been argued at great length and the Advocate General tells us that a deci- 
sion should be given by us because a large number of petitions are pending and 
the decisions of which would be governed by the view we take in this: full 
bench, we must.proceed to decide the question referred to us... 

Now, to state the facts briefly, the petitioner was employed as a Khalasi in 
the Loco Shed of the Central Railway at Kalyan. He was employed: on Octo- 
ber 8, 1947. On October 26; 1949, he was arrested on a charge under sa, 457 
and 380 of the Indian Penal Code and placed before the First Class Magis- 
trate at Kalyan, and it appears that he was released on bail on November 4, 
1949. On May 6, 1953, he was discharged by the learned Magistrate and the 
learned Magistrate gave him, as it were, a clean bill and said in hib judgment 
that there would be no objection to his being reinstated by the railway autho- 
rities. He resumed his work—and we are using a neutral expression—on Octo- 
ber 20, 1953, and he filed a petition before the Authority under the Payment of 
Wages Act claiming wages from the period Qctober.25, 1949, to October 19, 
1953. The Authority decreed his claim. There was an appeal to the District 
Court, and the learned District Judge took the view that the Authority under 
the Payment of Wages Act had no jurisdiction to deal with this matter. There- 
upon the employee filed a petition under the Constitution before the division 
bench consisting of Mr. Justice Shah and Mr. Justice Gokhale, and it is this 
bench that has referred the matter to us. 

Now, we should have thought, but for the fact that we are sitting here as a 
full bench, that the law as to the jurisdiction of the Authority under the Pay- 
ment of Wages Act is fairly well settled. If it is necessary at all, we will 
reiterate it as briefly as possible. The leading case on the subject is Sarin v. 
Pail,® where a division bench was for the first time called upon to consider the 
scheme of the Act, and the jurisdiction of the Authority under the Act, and in 
that decision we laid down that the Authority had no jurisdiction to decide 
whether the services of an employes had been rightly or wrongly terminated or 
whether the dismissal) was lawful or unlawful. We said that such a question 
would not come within: the purview of the special tribunal get’ up under the 
Act. Although that was the question that arose for our determination, we also 
made it clear as to what was the nature and ambit of the jurisdiction of the 
Authority, and in brief what we said was that the primary’ function of the 
Authority was to determine what the wages of the employee were and whether 
there had been a delay in payment of those wages or a deduction from those 
wages, and in order to determine the wages it may be neceasary to determine 
what the terms of the contract were under which the employee was employed and 
under which he was claiming his wages. It may also be necessary, we ‘pointed 
out, to decide whether the employee was employed by the employer or not, 
because the question of a contract can only arise provided there was employ: 
ment. Therefore, in order to determine what the contfact was, what the terms 
of the contract were, what were the wages due under the contract, it might 
become necessary for the Authority to determine whether in the first place there 
was an employment or not. | 

The next decifion which followed upon Sarin’s case was the case of Mushran 
v. Patt.S That was really a logical extension of the principle ‘laid down .in 
1 (1955) 57 Bom. L. R. 738, 8.0. 3 (1951) 53 Bom. L. R. 1009. 
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Sarw’s case because in that case there was a suspension of an employee by the 
railway authorities and the contention put forward was that in view of the 
suspension no claim could be made by the employee in respect of the period 
of suspension, and what the Court held was that it was open to the Authority 
under the Payment of Wages Act to consider whether during the period of 
suspension the relationship of master and servant subsisted between the em- 
ployer and the employee, and if such‘relationship spbsisted, notwithstanding 
the suspension the employer was liable to pay to his employee wages for that 
period. Here again, therefore, the point that we were emphasising was that 
it was competent to the Authority to determine whether during the relevant 
period the employee was in fact employed by the employer. 

Then a third judgment to which reference might be made is C. 8. Lal v. 
Shaikh Badshaa.' that case certain employees of the railway authorities 
who had migrated to Pakistan returned and purported to exercise the option 
given. to them ‘to be re-eamployed by the railway authorities, and they 
the wages of the period antecedent to the time when they exercised the option, 
and the question that arose first before my brother Mr. Justice 8. T. Desai was 
whether the Authority under the Payment of Wages Act had jurisdiction to 
decide this question, and the learned Judge at p. 864, with respect, correctly 
enunciates the principle emerging from the authorities that we have considered: 

“.,.Again it is well-established that it is open to the Authority under the Payment 
of Wages Act, in order to decide what sums are payable as wages, to determine whether 
a person has been employed or not, because the question of contract of employment 
can only arise if there was at the relevant time a subsisting contract of employment” - 
Therefore, it will be noticed that again in this case the emphasis is on the ques- 
tion as to whether there was an employment by the employer of the employee, 
or, in other words, whether there was relationship of master and servant bet- 
ween the employer and the employee, or, again to use different language, whether 
there was a subsisting contract of employment between the employer and the 
employee. Mr. Justice Desai held in favour of the employee. There was an 
appeal and the Court of appeal upheld the view taken by the learned Judge. 

Then we come to Almeda’s case. In that case there was no dispute as to 
employment. The dispute was whether the employee was entitled to receive 
wages under a contract which he had set up or wages under a contract which 
was set up by the employer. These two contracts were relied upon by the 
employee and the employer .in respect of the same period for which wages 
were claimed by the employee, and what the Court held was that when there 
is a dispute as to which is the contract that governs the relationship of the 
parties and if two rival contracts are in the field, then the Authority under 
the Payment of Wages Act has no jurisdiction to decide which of the contracts 
should regulate the rights of the parties, and the distinction that, was drawn 
in that case was that whereas the Authority could determine what was the 
contract, it could not determine which was the contract. As the Advocate 
General has rightly pointed out, in Almeda’s case also we enunciated the prin- 
ciple that was laid down in Sarm’s case. At p. 901 of the judgment the ratio 
of Sarin’s case is thus stated that the jurisdiction of the Authority really is to 
determine the terms of the contract in so far as they relate to the payment of 
wages and in so far as he has to decide the liability of the employer to pay wages 
under the terms of the contract. _ 2 

Turning to the decisign of the Supreme Court, which has necessitated this 
full bench, in D’Costa v. Patel,2 thé question that arose for the consideration 
of the learned Judges was an entirely different question. The employee there 
was a carpenter employed on daily wages. The railway administration subse- 
quently introduced a scheme which created a cadre of skilled labourers on 
the scale of monthly rates of pay and admitted to it only those who passed a 
test. The employee did not pass thé test and continued to serve as an auth 


on daily wages, and he sued the railway. administration before the Authority 
1 (1054) 56 Bom. L. E. 859. ‘2 (1965) 67 Bom. L. R. 788, 5.0, 
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under the Payment of Wages Act to recover the additional amount of wages 
that would have become payable to him had he been taken up on the cadre of 
monthly rated employees, complaining that he was wrongly not treated as 
such by the administration, and the Supreme Court held that this was not a 
claim for actual wages but it was a claim for potential wages and that the 
Authority under the Payment of Wages Act had no right to determine whether 
the employee was entitled to be put on the cadre which had been created; 
that was the function of the railway administration and not the Authority 
under the Payment of Wages Act. In this connection the Supreme Court at 
p. 745 gives expression to the same principle that has been enunciated both 
in Sarin’s case and Almeda’s case, and what Mr. Justice Sinha says is: 

“,..But it is sald on behalf of the respondent that the Authority has the jurisdic- 
tion not only to make directions contemplated by sub-s. (3) of s. 15 to refund to the 
employed person any amount unlawfully deducted but also to find out what the terms 
of the contract were so as to determine what the wages of the employed person were. 
There is no difficulty In accepting that proposition.” 

Now, that is exactly the proposition to which legal effect was sought to be 
given in both the cases of this Court to which reference has just been made. 
Therefore, we agree with the Advocate General that it is impossible to contend 
that D’cesta’s case has In any way undermined the authority of Almeda’s case. 
On the contrary, D’costa’s case remforces the decision given by this Court. This 
was also the view taken by a division bench of this Court consisting of 
Mr. Justice Gajendragadkar and Mr. Justice Chainani in E. G. Kottsweran v. 
C. I. Bonde’, and Mr. Justice Gajendragadkar delivering the judgment points 
out that m all cases properly filed before the Authority there should be no 
dispute about the contract itself, and the learned Judge, with respect, rightly 
explains the decision in Almeda’s case by pointing out that when the employer 
and the employee come before the Authority and rely on different contracts, 
it 18 not within its jurisdiction to decide which of the two contracts is subsist- 
ing and under which of them the employer is liable to pay wages. The learned 
Judge refers to D’costa’s case and points out that the limits of the jurisdic- 
tion of the Authority under the Payment of Wages Act are no longer in doubt. 

Now, this being the settled law, let us turn to the facts before us and apply 
that law to those facts. It is clear that the claim of the employee was made 
on the basis that he continued to be in the employment of the railway autho- 
rities during the relevant period, viz. October 25, 1949, to October 19, 1953, 
because rightly or wrongly his case was that during that period he was under 
suspension and did not cease to be in the employment of the railway autho- 
rities. Let us see what the answer of the railway authorities was to this 
claim. They denied in para. 3 of the written statement that the employes 
was in their employment, and in para. 5, which is the most material paragraph 
and on which great reliance has been placed by the Advocate General, the 
railway authorities say: 

“After a period of three months he was treated as ‘abeconding’ and a temporary 
employee engaged in the vacancy. His name was automatically struck off the attend- 
ance register as nothing was heard about him. He cannot therefore be regarded as an 
employee of the Opposite Party for any length of time.” 

And im para. 9 the railway authorities’ case js that the employee was re- 
employed as a fresh entrant*on October 20, 1958, and they end the written 
statement by saying: ` 

! “As be was nefther an employee nor can he be said to be ‘n service’ he is legally 
not entitled to any ‘wages’ neither he can claim them under the Payment of Wages Act” 
In our opinion, on these pleadings the issue directly and substantially arises 
as to whether the employee was in the employment of the railway authorities 
during the relevant period, and there can be no doubt that that is an issue 
which the Authority under the Payment of Wages Act can try and determine. 


1 (18956) 8 Ctvil Ap tion No. 2520 Chainant JJ., on November 28, 1956 (Unrep.). 
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°” It is not the case of the railway authorities that the services of the employee 
were terminated, nor have the railway authorities contended that he was dis- 
missed. They have relied on the fact that automatically his name was struck 
off from the attendance register for the purpose of contending that he must 
be regarded as not being an employee during the relevant period. We agree 
with the Advocate General that if the railway authorities’ case was that the 
employee’s services were terminated or that he was dismissed or di 

then in view of Sarin’s decision that was an issue which could not have been 
tried by the Authority under the Payment of Wages Act. But when the dis- 
pute and controversy between the parties is whether the employes was m 
employment or not, that surely is an issue which is directly within the Juris- 
diction and competence of the Authority. The Advocate General has laid 
great emphasis on the case of the employee that he was reinstated and on 
the case of the railway authorities that he wag re-employed, and says the 
Advocate General that it is clear on these pleadings that two contracts are 
in the field, and that the employee is relying on the original contract under 
which according to him he was continued and reinstated, and the railway 
authorities are relying on another contract under which he was re-employed 
at the relevant date. In our opinion, that argument is based on a misappre- 
hension. Whether the employee was reinstated or re-employed depends upon 
the fact as to whether the employee continued to be employed during the rele- 
vant period. If the employee continued to be employed during the relevant 
period, then he was reinstated as contended by the employee. If, on the 
other hand, he did net continue to be employed, then the employment having 
come to an end there was a case of re-employment as alleged by the railway 
authorities. It is also erroneous to suggest that there are two conflicting con- 
tracts in the field. There are not. If the employee was in the employment 
during the relevant period, then the only contract is the original contract, the 
terms of which have to be construed in order to determine what wages the 
employee was entitled to. It is not suggested by the railway authorities that 
if the employee was in the employment during that period any other contract 
regulated the rights of parties. The second contract could only come into 
play provided the employee was not in employment during the relevant period. 
But if the employee was not in employment during the relevant period, no 
further question survives and it would not be necessary to determine what 
the terms of the subsequent contract were, because if the Authority holds that 
the employee was not in service, the claim made by the employee with regard 
to must fail. Therefore, we cannot accept the contention of the Advo- 
cate eral that his case falls within the principle of Sarin’s case for the 
reason that no-issue as to the termination of the services of the employee can 
arise on these pleadings. We might point out that the railway authorities 
have not even indicated when his services were terminated. Nor does the case 
fall within the principle of Almeda’s case because, as just pomted out, we 
do not have here a case where the Court has to determine which contract regu- 
lates the rights of the parties. 

Turning to the Judgment of the Authority under the Payment of Wages 
Act, the view taken by the Authority is that the employee should be deemed 
to have been suspended and having been deemed to have been suspended, 
under the rules in the Railway Manual he was entitled to full salary as he was 
reinstated and as no obloquy attached to his fonduct in respect of which he 
was charged, he indeed having obtained an honourable discharge from the 
Magistrate. The Authority may be right or wrong on the facta, but his deci- 
gion turned on this that on his construction of the rules and of the attendant 
circumstances he took the view that the employee was in the service of the 
railway authorities during the relevant period and he also determined the 
quantum of wages on a construction of the contract as full salary during the 
period. When the matter went to the learned District Judge, the view that 
he took was this—and to quote from his judgment: 

“On these pleadings one of the issues that arises for consideration is; Whether the 
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respondent was discharged from service and re-employed as the appellant contends or 
was suspended from service and was reinstated. This issue involves the question whe- 
ther the respondent was really discharged from service and if so whether he was legally 
distharged. And, in my view, this issue is beyond the competence of the Authority 
under thé Payment of Wages Act.” 

Now, with respect to the learned District Judge, he would be quite right if 
the issue that was involved was the issue set out by him. But, as we have 
already pointed out, the question that had to be considered by him and had 
to be considered by the Authority was not whether the employee was discharg- 
ed from service and if so legally discharged, but what had to be considered 
was whether the employee was employed by the railway authorities during 
the relevant period. 

The Advocate General has drawn our attention to the relevant rules and 
has pointed out that even suspension from ‘service does not automatically 
entitle the worker to wages unleas he actually works, and he has also drawn 
our attention to the fact that even if there is a case of reinstatement, it is for 
the raitway authorities to determine whether he should get his full wages or 
not. Now, these are matters affecting the merits of the case. They go to deter- 
mine what the quantum of wages is to which the employes would entitled. 
It may be that the learned District Judge to whom we are proposing to send 
the matter back may take the view that durmg the relevant period there was 
no employment and that the relationship of master and servant did not sub- 
sist between the employee and the railway authorities, and even if he takes 
the view that the employment continued he may take the view on a considera- 
tion of the relevant rules that the employee was not entitled to the wages 
because he did not do any work or that he was entitled not to full wages as 
claimed by him but to much Jess. But these are all questions of determining 
the wages due to the employee on a construction of the terms of the contract. 
These are not questions which affect the Jurisdiction of the Authority under 
the Payment of Wages Act. 

Therefore, in our view, the learned District Judge was in error in holding 
that the Authority under the Payment of Wages Act had no jurisdiction to 
entertain the application filed by the employee. Wo will, therefore, set aside 
the order of the learned District Judge, send the matter back to him, and direct 
him to try the following issues: 

(1) Whether the employee continued to be in the employment of the railway autho- 
rities during the relevant period, viz. 25th October 1948 to 19th October 1953? 

(2) If he continued to be in employment, what are the wages, if any, to which the 
employee is entitled under the terms of the contract subsisting between the employee and 
the railway authorities. 


The petitioner to get the costs of the petition. No order as to costs of the 
hearing before us. 


Order accerdingly. 
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"1957. ] | STATE V. NARAYANDAS MANGILAL.DAYAME (F.B.) 901 
CRIMINAL APPELLATE—FULL BENCH. 


Before the Hon'ble Mr. M. O. Chagla, Chief Justico, Mr. Justios 8. T. Devas and 
Mr. Justice K. T. Desmi. 


THE STATE v. NARAYANDAS MANGILAL DAYAME.* 
Bombay Proveniion af Hindu Bigamous Marriages Act (Bom. XXY of 1946), Sew. 4, 5, 8—Govern- 
. mont of India Act, 1935 [85 & 36 Geo. V, Oh. 43], Seo. 99 ; Seventh Schedule, List ILI, entries 
1, 0Q—Whether s. 4(b) of Bombay Act ultra vires Bombay Legislatwre—Accused married in 


Domioil— Whether person can be said to be domiotled in a province or State in India—Permanent 
residence of person in province or State whether makes kim domiciled in province or Stats. 

Section 4(b) of the Bombay Prevention of Hindu Bigamous Marriages Act, 1948,} is 
ultra vires of the Bombay Legislature. 

Radkabat Mohandas v. Stats of Bombay,! overruled. 

Macleod v. Attorney General for New South Walles,* Wallace Bros. œ Oo. Idd. v. Comnw. of 
I. T.,* Broken Hill South Lid. v. Comemiseioner of Taxation (N. S. W.),* State of Bombay y. 
Chamarbaugwalla® and Brook v. Brook,‘ referred to. 

It is a total misapprehension of the position in law in India to talk of a person being domi- 
oled in a province or in a State. A person can only be.domiciled in India asa whole. That 
is the only country that oan be considered in the context of the expression ‘‘ Domicil”’, 
and the only system of law by which a person is governed in India is the system of law which 
prevails in the whole country and not any system of law which prevails in any province or 
Stato. In India -there is one oitizenship, the citizenship of India; one domicile, 
the domicile in India, and one legal system, the system that prevails in the whole country. 
The most that one can my about a person in a State is that he is permanently resident in a 
particular State. Bub the mere fact that a man’s home may be fixed at a particuler spot 
within the country does not make him domiciled in that spot but makes him domiciled in 
the whole country, and therefore, whether a man permanently resides in Bombay or Madras 
or Bengal or anywhere does not make him domiciled in Bombay, Madras or Bengal, but 
makes him domiciled in India; Bombay, Madras and Bengal being particular spots in India 
as a country. 

Oxa Narayandas (accused) married one Jamnabai in 1948 in Bombay. On 
May 16, 1955, the accused married one Indirabai at Bikaner. On July 5, 1955, 
Jamnabai lodged a complaint with the First Class Judicial Magistrate at Sholapur 
alleging that the accused had committed an offence punishable under s. 5 of 
the Bombay Prevention of Hindu Bi us Marriages Act, 1946. The trial 

te held that although he had jurisdiction to try the offence, inasmuch 
as the prosecution was taunighed after the Bombay Act was repealed by the Hindu 
Marriage Act, 1955, the accused could not be prosecuted for an offence under 


the d Act and he ingly acquitted the accused. The State of Bombay 
ap to the High Court against the order of acquittal. The appeal came u 

for hearing before J. O. Shah and Palnitkar JJ. who adia e laa bead 
as it raised an important question about the constitutionality of the Bombay Act. 


The following is the referring judgment delivered by J. C. Shah J. on December 19, 
1956 :— 


J.C.SHan J. This isan ap by the State of Bombay against an order of acqui- 
ttal. The accused Nara Mangilal Dayame was tried before the Judicial 
Magistrate, First Class, Court II, Sholapur, for an offence under s. 5 of the Bombay 
Prevention of Hindu Higamous Marriages Act, 1946. The learned Magistrate 
observed that even though the offence of oontracting a bigamous marriage 


*Decided, July 3/8, 1957. Oriminel 18914 57 Bom. L. R. 827. 


1 
No. 1104 of 1956, the order of 2 [1891] A. O. 455. 
by B. 8. Judicial Magistrate, 3 (1948) 50 Bom. L. R. 482, P.O 
. 0., Court No. II, Sholapur, in Criminal Case 4 [1986-37] 56 Q. L. 337. 
No. 1551/55. 5 (1 57 Bom. L. B. 288. 
{This Act was repealed by the Hindu 6 (1861) 9H. L. C. 108. 
Marriage Act, 1955, m 30. 
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was committed not within the limits of the Bombay State but in Bikaner (Raj- 
asthan State) he had jurisdiction to try the offence. He, however, held that the 
Bombay Prevention of Hindu Bigamous Marriages Act, 1946, having been repealed 
by the Hindu Marriage Act, 1955, on May 18, 1955, the could not be 
prosecuted for an offence under s. 5 of the repealed Act, on a complaint filed 
after the repeal of the Act. Against the order of acquittal the State of Bombay 
has appealed to this Court. 

It appears from the evidence led in the trial Court that the accused married 
one Jamnabai in 1948. On May 16, 1955, he married one Indirabai and the 
marriage with Indirabai took place at Bikaner. The marriage with Jamanabai 
had not on or before May 16, 1955, been dissolved by custom or usage of the 
community and had not ben declared void by any Court The marriage with 
Indirabai was a bigamous marriage within the meaning of the Hindu Bigamous 
Marriages Act, 1946. The learned istrate following a decision of this Court 
in Radhabat Mohandas v. State of Bom held that even though the offence 
of contracting a bigamous marriage was committed outside the territorial 
limits of his jurisdiction and also outside the territory over which the Bomba 
State has authority to legislate, he was entitled to try the case against the acc 

Now, we entertain some doubt as to the correctness of that view. In Radhabas 
Mohandas’s case this Court held that a person domiciled in the Bombay State 
contracting a bigamous marriage outside the Bombay State commits an offence 
punishable under s. 5 of the Bombay Prevention of Hindu Bigamous Marriages 
Act, and he can be tried for that offence in any Court of a Presidency Magistrate 
or a Magistrate of the First Class within the State of Bombay. In coming to 
that conclusion the Court observed that the expression “notwithstanding anything 
contained in the Code of Criminal Procedure, V of 1898” occuring in s. 8 of the 
Act meant “notwithstanding anything contained in any section in the Code.” 
It was held in that case that the territorial limits of a subordinate Legislature 
do not define the ible scope of its legislation, and that the validity of a law 
made by it oneal Gil there being sufficient territorial connection between the 
person, object, thing or matter to which the law is applicable, and the territory 
subject to its Jurisdiction: and that a law is not to be regarded as having extra- 
territorial effect, if there is a territorial nexus between the person or his business 
or transaction, to which the law is made applicable, and the State. It was also 
observed that it is open to the islature to attach within its territorial limits 
l consequences to certain acts done outside those limits ; and that the Courts 

not be justified in permitting a beneficent piece of legislation like the Preven- 
tion of Hindu Bigamous Marriages Act to be defeated the simple expedient 
of sea the State peerage and ou fev prohibited. act on the other side 
of the boundary. In effect, it was he t contracting a bigamous marriage 
by a person domiciled in the Bombay State was to be deemed an offence within 
the Bombay State, even though the marriage was not contracted within the 
State and any Presidency Magistrate or Magistrate of the First Class in the State 
of Bombay can entertain a complaint against the offender, irrespective of the 
extent of his territorial jurisdiction. The learned Judges, who decided the case, 
were to a certain extent impressed by the majority judgments of their Lordshi 
of the Supreme Court in The State of Bombay v. The United Motors (India) Tid 
Since that case was decided, the Supreme Court has expressed a different opinion 
on the competency of State Lecisla 
extra-territorial operation: (See The Bengal Immunity Company Limited v. The 
State of Bihar)? It also appears that Mr. Justice Gajendragadkar and 
Mr. Justice Gokhale in deciding Bat Kanta Chandrashekhar Bhatt v. State o 
Bombay were not prepared to accept the judgment in Radhabai Mohandas’s 
case as enunciating the correct principle. The learned Judges, however, did 
not refer the case to a full bench use the conviction of the accused was not 
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tures to enact taxi legislation which has ' 
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challenged before them and the application, which was heard by them, was 
only on the question of adequacy of sentence. The Court in that case declined 
to interfere with the sentence. Mr. Justice Gajendragadkar in delivering the 
judgment of the Court observed : 

“ Speaking for myself, I should like to make it olear that though the order of conviction is 
based on the view taken by a Division Bench of this Court in Radhabav’s caso, if the merits of 
this case had been urged before us, I would have seriously considered the question whether this 
point should not be referred to a larger Bench.” 

In our view, the question is somewhat complex and raises an important problem 
about the constitutionality of the Bombay Prevention of du Bigamous 
Marriages Act. We, therefore, order that this case be placed before a larger 
Bench with the sanction of the Chief Justice. 

We may observe that we are unable to agree with the view of the learned Magis- 
trate that the “ prosection was not tenable ” because there was no commencement 
of the eee before the Prevention of Hindu Bigamous Marriages Act was 
repealed by the Hindu Marriages Act, 1955. 


The matter was heard by a full bench composed of Chagla C. J. and S. T. Desai 
and K. T. Desai JJ. 


H. M. Chokst, Government Pleader, for the State. 
T. N. Walawalkar, for the respondent. 


Cuacua C. J. This full bench was constituted to consider the constitutionality 
of certain provisions of the Bombay Prevention of Hindu Bigamous Marriages 
Act, which is Act XXV of 1946, the question arises in the following circums- 
tances. The accused in this case was married in Bombay in 1948. On May 16, 
1955, he married a second wife at Bikaner. On July 5, 1955, his first wife lodged 
a complaint with the First Class Judicial Magistrate at Sholapur. The learned 
Magistrate held that inasmuch as the prosecution was launched after the Act XXV 
of 1946 was repealed by the Central Act XXV of 1955, which came into force on 
May 18, 1953, the accused was entitled to an order of acquittal. Against the 
order of acquittal, the State of Bombay came in appeal in this Court and the matter 
came before Mr. Justice Shah and Mr. Justice Palnitkar, and these learned Judges 
felt considerable doubt as to whether Radhabai Mohandas v. State of Bombay’ 
had been correctly decided, and therefore, they referred the question as to the 
validity of the Act to the extent that it applies to marriages contracted outside 
the State of Bombay to a full bench. 

Now, turning to the provisions of the Act, with which we are concerned, s. 8 
defines a bigamous marriage and the definition is the ordinary definition of what a 
bigamous marriage is. Section 4 provides: 

Notwithstanding any law, custom or usage to the contrary, a bigamous marriage shall 
be void,— 

(a) if it Is contracted in this State after the coming into force of this Act, 

(b) if it is contracted beyond the limits of this State after the coming into force of this Aot 
and either or both the contracting parties to such marriage are domiciled in this State,” ` 
and s. ð which is the penal section provides : 

‘ Notwithstanding any law, custom or usage to the contrary, whoever not being a minor 
contracts a bigamous marriage which is void under section 4 shall, on conviction, be punishable 
with imprisonment for a term whith may extend to seven years and shall also be lable to fins.” 
And s. 8 which has also a bearing in this case is a section dealing with jurisdiction 
which provides : $ 

“ Notwithstanding anything contained in the Code of Criminal Procedure, V of 1898, an 
offence under section 5 may be tried by any Court of a Presidency Magistrate or a Magistrate 
of the First Class.” 

Now, before we go to the substantial matter which has necessitated this full 
bench, we might dispose of one or two matters which are not of substance or 
importance. We are in entire agreement with the view taken by the learned 
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J who decided Radhabai Mohandas v. State of Bombay, that s. 2 is intra vires 
the State Legislature and it is competent to the State Legislature notwithstanding 
the provisions of the Code of Criminal Procedure to direct that any offence can be 
ted by any Court in the State of Bombay. We are also in agreement with the 
view taken by Mr. Justice Shah and Mr. Justice Palnitker that the learned Magis- 
trate was webbed in error when he held that although the alleged offence was 
committed when the Bombay Act was in force, the mere fact that the complaint 
was filed after the repeal of the Act precluded the State from prosecuting 
the accused. If the accused is guilty and if he has committed an offence, 
then the mere fact that prosecution is launched after the re of the Act 
which constituted the offenge cannot possibly affect the guilt of the accused or 
the right of the State to prosecute him or the jurisdiction of the Court to convict 
him. But the real question that we have to consider is whether in the first place 
by s. 4 the State lature can declare a marriage void which has been contracted 
outside the State of Bombay, and the second question is, which is connected with 
the first, whether the State Legislature can constitute the contracting of a bigamous 
marriage outside the State an offence punishable by the Courts set up in the State. 
Now, it is always desirable, if it is possible, to consider any question in the first 
instance apart from EA and on principle. Now, in order to decide whether 
the State Legislature can declare a marriage contracted outside its territorial 
limits void and constitute it an offence, we must consider what is the competence 
of the State Legislature under the Constitution. The Act was passed in 1946, and, 
therefore, we must look to the provisions of the Government of India Act. The 
competence of the State Legislature is to be found in s. 99 and that provided that a 
Provincial islature may make laws for the province or any part thereof. In 
order to decide what laws a Provincial Legislature could make, one had to turn 
to the 7th Schedule of the Act and the topics on which a Provincial islature 
could legislate were set out in List II, which was the provincial legislative list, and 
in List which was the Concurrent List. List II contained subjects which could 
be legislated upon both by the Central and the Provincial Legislature. Now, the 
subjects with which we are concerned in this piece of legislation are criminal law 
and marriage. Criminal law is entry No. 1 in the Concurrent List and marriage 
scat Gal cereale Therefore, with regard to criminal law and marriage, 
both the Provincial and the Central Legislature had concurrent power to legislate. 
But what is important to note and which is underlying the scheme of the Consti- 
tution is that the Central Legislature had overriding powers with regard to subjects 
in the concurrent list. It may also be pointed out what is well-known to any: 
student of constitutional law, that the device of the concurrent list was i 

to our Constitution and it was eee in order to bring about uniformity 

e 


with regard to certain laws all over country. Laws dealing with crime, laws 
dealing with poser and divorce and other subjects mentiond in List III could 
be passed by the different State Legislatures, but it was always ‘open to the Central 


Legislature to step in and to put on the statute book a law bringing about unifor- 
mity all over the country. Now, it is true that when you are dealing with a Legisla- 
ture and its competence, you must give the widest connotation to the words used 
conferring jurisdiction an si i rd upon a Legislature, and we are in agreement 
with the Government Pleader that when the Government of India Act uses the ex- 
pression “‘make laws for the province or Wy bay thereof”, these words must receive 
at our hands the widest connotation. ithin the ambit of the list 8 in the 7th 
Schedule, the Provincial Legislature was sovereign and it had the widest powers of 
legislation. But it is important to bear in mind that the State Legislature had 
no extra territorial powers. The Central Legislature was given certain extra 
territorial powers as 1s apparent from s. 99(2). Now, under our present Consti- 
tution Parliament has been: given absolute territorial powers. Therefore, to-day 
Parliament may enact any extra territorial law. e only limitation on its 

wer is the practicability of the law. If an extra territorial ldw cannot be en- 

reed, then it is useleas to enact it, but no one can suggest to-day that a law is 
void or wira owes which is by the Parliament on the ground of its extra 
territoriality. But even er the Government of India Act, although limited 
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‘power of extra territorial legislation was given to the Central Legislature, as far 
as the Provincial Legislature was concerned, it had no extra territorial power at 
all. Therefore, the barie and the competence of the Provincial Legislature 
pre ama E Ke t that although it can legislate with all the amplitude 
of power with to ithe subjects mentioned in the lists annexed to 7th 
Schedule, the territorial extent of 1ts jurisdiction is circumscribed by the boundaries 
of the province. It cannot extend a law beyond those boundaries. 

Now, the question as to what is the territorial jurisdiction of a Legislature has 
come up very often for consideration by various Courts and the test which has 
been ordinamly laid down is that there must be a territorial nexus between the 
subject-matter and the State. If the Legislature is dealing with a subject-matter, 
that subject-matter must have some connection or relation to the terntory with 
regard to which the Legislature can legislate. , In the absence of such a territorial 
nexus, a legislation dealing with a subject-matter which is outside the boundaries 
of the province would be wiru vires the Legislature. Now, in this case the subject- 
matter of the legislation: is firstly marriage and secondly crime. With regard to 


marriage, the islature has attempted to legislate with regard to marriages 
contracted beyond the limits of the vince or the State. If, therefore, the 
subject-matter is marriage, it can only legislate with to that marriage which 


is contracted within the limits of the province or the State. If it legislates with 
regard to marriages contracted beyond those limits, a territorial nexus has got 
to be discovered between the State and the marriage contracted outside the limits 
with regard to which the Legislature is attempting to legislate. Now, it is difficult 
to understand what territorial connection there is between a marriage contracted 
in Bikaner and the State of Bombay. The Legislature solemnly purports to 
declare a marriage con in Bikaner as void. Admittedly this marriage was 
valid according to the law prevalent in Bikaner. The iage took place accor- 
ing to that law and the Bombay Legislature by s. 4 declares that that marriage is 
void with all the consequences of a marriage being void. Now, what is suggested 
ar erent ec fhal Mie law docs not app y er A METE lr o 
place outside the State of Bombay but it only applies to those marriages where one 
of the contracting ids to the mares? is domiciled in Bombay and the nexus 
or connection relied upon is the domi of one of the contracting parties in the 
State of Bombay. Before we deal with this nexus we think it is very necessary to 
say a few words about the expression ‘“‘ domiciled ” used in this Act. Domicile is 
an expression which has certain implications in International Law. Domicile 
means residence by choice with the intention of the residence being permanent 

in a particular country, and as Halsbury states in Vol. VI, page 198, art. 242 : 
“ A person’s domicil is that country in which he either has or is deemed by law to have his 


permanent home.” 7 
Later on in that paragraph (p. 199): 

All those persons who have, or whom the law deems to have, their permanent home 
within the territorial limits of a single system of law are domiciled in the country over which the 
system extends ; and they ate domiciled in the whole of that country, although their home may 
be fixed ab a particular spot, within it.” 

Now, in our opinion, it;is a total misapprehension of the position in law in our 
eee A person 
can only be domiciled in India,as a whole. That is the only country that can be 
considered in the con of the ion ‘* Domifil ”, and the only system of law 
by which a person is governed in ia is the system of law which prevails in the 
whole country and not any system of law which prevails in any province or State. 
It is hardly necessary to emphasize that unlike the United States of America, 
India has a single citizenship. It has a single system of Courts of law and a single 
judiciary, and we do not have in India the problem of duality that often arises 
in the American law, the problem which arises because of a federal citizenship and 
a State citixenship. ‘Therefore, in India we have one citizenship, the citizenshi 
of India. We have one domicile—the domicile in India and we have one 

system—the system that prevails in the,whole. country. , The most that one can 
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say about a person in a State is that he is permanently resident in a particular 
State. But as Halsbury points out, to which we have just made reference, the 
mere fact that a man’s home may be fixed at a particular por within the country 
does not make him domiciled in that spot but makes him domiciled in the whole 
country, and therefore, whether a man permanently resides in Bombay or Madras 
or Bengal or anywhere does not make him domiciled in Bombay, Madras or Bengal, 
but makes him domiciled in India ; Bombay, Madras and Bengal being particular 
spots in India as a country. 

It has been suggested by the Government Pleader that every State can have 
its own laws and people in the State are subject to those laws, and therefore just 
as in the United States of America, it can be said in India that a person is domiciled 
in a particular State because he is governed by the laws of that State. Now, 
that argument is based upon a complete f . In India the personal law which 
applies to a Hindu or a Muslim is not upon domicile. His personal law 
is not the result of a particular part of India in which he happens to reside. He 
carries his personal law with him wherever he goes and that personal law is not 
affected by his residence in any particular part of the country. The personal law 
is the result of certain precepts in his religion or in his sacred books which apply 
to him by reason of the fact that he follows a particular religion. It is true, as the 
Government Pleader points out, that the personal law can be affected or modified 
by legislation passed by the State Legislature under its powers under the Consti- 
tution, for instance, the personal law with regard to marriage can be modified 
by: the State Legislature. But the power to modify the personal Jaw or to pass 
other laws within its competence does not depend upon the persons being domiciled 
in the State. The competence of the islature is not limited to passing of laws 
which would only apply to persons domiciled within the State. Any law passed 
by a State Legislature can be applied to any person within the State, and therefore, 
the expression “ domicile ” has no relevancy whatever in construing the competency 
of the State Legislature. If the State Legislature is legislating on a topic within 
its competence, that law can be made applicable to anyone in the State of Bombay 
whether he is a resident or not or even if he is a foreigner ing through the 
State of Bombay. Therefore, it is fallacious to suggest that the doctrine of domi- 
cile is introduced in our law by reason of the fact that the State or the Provincial 
Legislature has been given the power to legislate with regard to certain subject- 
matters within its territorial ambit. It, therefore, seems to us that the ression 
“ domicile ” used in any State or Provincial law is a misnomer and it does not 

with it the implications which that expression has when used in the context 
of International Law. It has no more importance or significance than the expres- 
sion “ permanently resident ”, and we are glad to know, as pointed out by the 
Government Pleader, that as far as he is aware the only other Act which contained 
this expression was the Beggars’ Act which now has been amended so as to remove 
that inappropriate expression, and even the Act which we are considering has now 
been re eng Central Act. Therefore, fortunately to-day there is no law 
on the statute book of the Bombay Legislature which has this expression which 
seems to suggest that the various States in India are independent countries where 
people may settle down and acquire a domicile. If we are right in what we have 
just said, then it is clear that the mere fact that the Legislature should seek to 
apply its law to those whom it chose to call domiciled in the State but which 
means permanently residents ia the State, cannof enlarge the jurisdiction of the 
Legislature. If the Legislature could bring within its ambit marriages contracted 
outside the State of Bombay, then there is no reason why it should have confined 
its application merely to permanent residents. It could equally have applied 
that law to every person in Bombay who contracted a bigamous marriage outisde 
the State of Bombay. It is said that s. 4(b) applies the Act to persons domiciled 
in the State who have contracted marriages outside the State in order to constitute 
a nexus between the State and the person domiciled. Now, it is difficult to un- 
derstand how when the Legislature is dealing with the subject of marriage, the 
fact that the person who contracts the marriage is resident in Bombay can consti- 
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tute a nexus necessary m law to confer jurisdiction or competence upon the Legis- 
lature. 

What we have said about marriage applies even more strongly to the question 
of crime, because in s. 5 after declaring a bigamous marriage void, the Legislature 
goes on to constitute it an offence. Now, it is well settled and we shall presently 
refer to the most important authority on the subject that crime is local and that it 
is difficult to conceive of a territorial nexus in the case of crime. The fact that 
the offender lives in a particular territory does not constitute a nexus between the 
crime and the State. One has only to state the proposition to realise how un- 
tenable it is, namely, that the Bombay State islature should legislate and 
declare that a icular act done outside the State should be a crime and the 

n committing it should be punished if he resides in the State of Bombay. 

t is true that there are authorities which go to show that sovereign islatures 

have punished citizens of a country for committing offences outside it. t these 

are cases which deal with =i: Hanae which have got extra territorial powers. 

No one suggests that the Parliament in India cannot punish an Indian citizen 

who contracts a bigamous marriage outside India, but to suggest that the power 

which Parliament possess is also possessed by the State Legislature and the State 

islature can punish a resident for contracting a bigamous outside 

its boundaries is to elevate the State Legislature to the same stature as Parliament 

under the Constitution, because the Government Pleader had to concede 

that if he was right in his contention, the State Legislature had the power to 

punish a resident in the State of Bombay for contracting a bigamous marriage 
not only in India outside the State boundaries but anywhere in the world. 

Now, turning to the decision of Mr. Justice Chainani and Mr. Justice Gokhale, 
reported in Radhabat Mohandas v. State of Bombay’, with great the whole 
of that decision is coloured by the view taken by the learned Ju that there 
can be domicile in a State or Province in India and the territorial nexus which 
has been suggested by these two learned Judges is also based on the fact that 
domicile in a State in India confers the same powers upon the State Legislature 
as domicile in an independent country confers upon its Legislature. 

At page 888, Mr. Justice Chainani, who delivered the judgment of the Court, 
points out : 

“ The Provincial Legislature had power to enact a law with respect to marriage for the 
whole Province. It could make such laws applicable to all persons residing within its jurisdiction. 
It could prohibit them from performing a bigamous marriage within the Provinoe. Ib could also 
say that no Court or authority In the Province shall recognise such marriage, whether performed 
within or outaide the Province.” 

So far we might say so, with respect, the propositions enunciated are unexceptional. 
Then the learned Judge goes on to say (p. 888) : 

“It is difficult to see why it could not also require persons domiciled, i.e., having a perma- 

nent home in the Province, to obey the law even when they want outside the Provinoe tempora- 
rily for the consequences of their actions were likely to arise within the Province.” 
The question that has to be considered is what is the law which the residents of 
the Province are called upon to obey. If it is a law, the subject-matter of which 
is constituted outside the Province, then it is not a law which a Province can 
make. To proceed with the judgment (p. 888) : 

+ ..The object of s. 4{5) is to compel permanent residents of the Province to obey the Provin- 
cial law with regard to marriage and to prevent its evasion by the commission of bigamy outside 
the Province. It is legislatiom for the welfare and benefit of persons residing in the Province, 
and consequently æ law for the Province within the legislative competence of the Provincial 
Legislature. The wide powers conferred by the Constitution on a State Legislature should not 
be interpreted so as to allow ita laws to be defeated by the simple expedient of crossing the State 
boundary and doing the prohibited ect on the other side of the border.” 

With respect, it is the constant headache of the State of Bombay in enforcing 
the prohibition law to find that the residents of Bombay cross the border, have a 
drink and return to Bombay, without it being possible to take any action against 
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them.. If this proposition, with respect, was sound, then there would be nothing 
to prevent the State of Bombay in enforcing the prohibition law against its resi- 
dents even when they have committed a breach of it outside the State. The answer 
to the ape) raised by the learned Judge with regard to enforcing social legis- 
lation is simple. It is not open under our Constitution to a State to enforce 
social legislation outside its boundaries, and if social legislation has to be enforced 
all over the country, then the proper method of doing it is to approach the Central 
Government to pass a law if the subject-matter is within the Concurrent List. 
This is exactly what has been done in the case of bigamous marriages. The 
Bombay law has now been replaced by the Central law and by it to contract a 
bigamous marriage has become an offence. To de tak as the learned Judges 
suggest, that social legislation can be embarked upon by a Provincial Legislature 
not only within its own boundaries but outside its boundaries is to confer a jurisdic- 
tion and competence upon the Legislature which it certainly does not possess under 
the Constitution. The fallacy, with very great respect, underlying this observation 
is that the Provincial Legislature has jurisdiction to legislate with regard to its 
residents although the subject-matter of the legislation is not situated within the 
province. In other words, what is suggested, is that although marriage is the 
subject-matter of the legislation and although marriage is contracted outside the 
State, the Provincial Legislature can legislate with regard to marriage merely 
because those who contract the marriages are residents of the State of Bombay. 
This is a proposition to which we find it very difficult to subscribe. 

Then the learned Judge refers to the case of Macleod v. Attorney General for 
New South Wales.1 In our opinion that is the only decision referred to in the 
judgment which is practically on all fours with the case that we are consideri 
and which has correctly enunciated the proposition of law which should find 
acceptance at our hands. In that case Macleod had been convicted in the colony 
of New South Wales for bigamy for having married in the United States while 
his first wife by legal marriage was living and his conviction was challenged, and 
in construing the Act, the learned Law Lords pointed out (p. 457) : 

“their Lordships do not desire to attribute to the Colonial Legislature an effort to enlarge 
their jurisdiction to such an extent as would be inconsistent with the powers committed to a 
colony, and, indeed, inconsistent with the most familiar principles of international law.” 

And the Lord Chancellor in his judgment observed (p. 458) : 

“All orime is local, Tho jurisdiction over the crime belongs to the country where the 
orime is committed, and, except over her own subjects, Her Majesty andthe Imperial Legislature 
have no power whatever.” 

But the manner in which this decision has been sought to be distinguished is that 
the record of the case shows that Macleod was not domiciled in the Colony of New 
South Wales. Now, with respect, this distinction has no bearing when we are 
considering the case of a Provincial or State Legislature. In the international 
sense, the residents in the State of Bombay are also not domiciled in the State of 
Bombay and if Macleod was not domiciled in the New South Wales in order to 
attract the application of the law to.him when he committed an offence outside 
the colony, similarly the residents of Bombay are not domiciled in the State of 
Bombay so as to attract the application of the law of bigamy when bigamy is 
committed outside the State of Bombay. There are observations in this Judgment 
to show that although crime is local, the Legislgture has jurisdiction over her 
own subjects and that the islature can legislate with regard to her subjects. 
But again the expression “‘ subjects ’’ is used in relatignship to an independent 
sove country. These observations would apply if India were to legislate 
about Indian citizens committing an offence outside the boundaries of the Indian 
Union. ‘But they have no application whatsoever when we are dealing witha 
State or Provincial Legislature and the Indian citizens residing in that State. 
. The learned Judge then called attention to the case of Wallace Bros. & Co. Lid. 
v. Commr. of I. T., and also the case of Broken Hil South Lid. v. Commissioner of 
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Tanahon (N. S. W.)'. Now, these are cases dealing with the law of taxation and 
the principle of territorial nexus that applies to the law of taxation can have no 
a when you are dealing with the law of marriage or law of.crime. Also 
when the learned Judge deals with the case of the-State of Bombay y. Chamar- 

* he is summoning to his assistance principles of territorial nexus which 
apply to cases of business which again are very different from the principles that 
have to be considered when dealing with a case of marriage or crime. erefore, 
in our opinion, with very t respect, this judgment was erroneously decided 
because It came to the conclusion that the impunged Act was valid when in s. 4(b) 
it dealt with marriages contracted beyond the limits of the Province or the State. 


The other case to which our attention has been called by the Government 
Pleaderis the decision of the House of Lords, Brook v. Brook®. In that case A and B 
British subjects inter-married ; B died ; A and C being both at the time lawfully 
domiciled British subjects, went abroad to Denmark, where, by the law, the 
marriage of a man with the sister of his deceased wife is valid, and were there duly, 
according to the laws of Denmark, married and the English Court held that the 
marriage in Denmark was void. Now, under the English law as obtaining at that 
time, no valid l could be contracted between a man and the sister of his 
deceased wife. This decision is nothing more than an enunciation of the well- 
known principle of international law that as far as the validity of the satis i 18 
concerned, the law that must be oy pale is the law domicilii and as far as the form 
of the marriage is concerned, the law that must be applied: is lew loci contractus. 
It is clear that this principle of international law cannot be applied to our national 
polity and what must not be forgotten or overlooked is that a province or a State 
m India is not an international nality. It is only when we are dealing with 
two international personalities that the question of conflict of laws arises and the 
principle of mternational law has to be applied. 

Out attention was drawn by the Government Pleader to the observations in 
the Judgment at pages 212, 218 where various decisions have been referred to where 
the same principle was applied as between England and Scotland. Now, in order 
to understand these decisions, one must look to the background of the history of 
England and Scotland. Although there was union between England and Scotland 
far back in history, England and Scotland have always maintained separate 

of law and, therefore, from that point of view it may be possible to look 

upon England and Scotland as constituting independent countries for the oad 

af divorce: and Scotland by ita owa of law has recognised marriages, which 

England has not and vice versa and there has been the same difference with 

to the system of divorce. But it would be entirely incorrect to suggest 

that the relationship between the different States in India or relationship between 

the States and the Union is the same as the relationship between Scotland and 

England. There is neither that historical background in India nor does our 

Constitution recognise any separate system of law as far as the different States 
are concerned. 

In our opinion, therefore, the accused could not be prosecuted under the provi- 
sions of s. 4(b) inasmuch as we are of opinion that that sub-section is ura vires 
of the Bombay Legislature. The learned istrate was, therefore, right in 
acquitting him though not for the reasons stated by him. In the result the appeal 
preferred by the State will be dismissed. 


Appeal dismissed. 


moe 
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SUPREME COURT. 


Present: Mr. Justice N. H. Bhagwati, Mr. Justice B. Jagannadhadas, Mr. Justice Syed 
Jajer Imam, Mr. Justice P. Govinda Menon and Mr. Justice J. L. Kapur. 


HANSRAJ MOOLJI v. THE STATE OF BOMBAY.’ 

Government of India Act, 1985 [25 & 26 Geo. V, Chap. 42], 9th Schedule, s. 72—Indla and 
Burma (Emergency Provisions) Act, 1940 (3 & 4 Geo. VI, Chap. 33), Secs. 1(3), 3—The 
India and Burma (Termination of Emergency) Order, 1946—High Denomination Bank 
Notes (Demonetization) Ordinance of 1946 (Ordinance No. II of 1946), Secs. 7, 4— 
Ordinances promulgated between June 27, 1940 and April 1, 1946—Period of their 
duration how to be determined—Whether Ordinance No. III of 1946 lapsed on April 
1, 1946, when declaration made that period of emergency-had ended. 


The effect of the deletion of the words “for the space of not more than six months 
from its promulgation” from s. 72 of the Sth Schedule of the Government of India 
Act, 1985, made by s. 1(3) of the India and Burma (Emergency Provisions) Act, 1940, 
had the necessary effect of equating the Ordinances which were promulgated between 
June 27, 1940, and April 1, 1946, with Acts paed by the Indian Legislature, without 
any limitation of time as regards their duration. Ordinances thus promulgated wers 
perpetual in duration and contmued in force until they were repealed. 

J. K. Gas Plant Manufacturing Co„ (Rampur) Ltd. v. King Emperor; agreed with. 

King Emperor v. Benoari Lal Sarma: and King Emperor v. Sibnath Banerjee," 
referred to. 

Toe facts are stated in the judgment. 
Purshottam Triouwmdas, with J. B. Dadachanyn, S. N. Andley and Rameshwar 
Nath, for the appellant. 


C. K. Daphtary, Solicitor-General of India, with Porus A. Mehta and k. H. 
Dhkebdar, for the respondent. 


Buaewatt J. This appeal with special leave under art. 136 of the Con- 
stitution raises the question whether the High Denomination Bank Notes (De- 
monetization) Ordinance of 1946 (Ordinance No. III of 1946) promulgated 
by the Governor-General of India on January 12, 1946, was m operation on 
July 11, 1958, when the offence under s. 7 read with s. 4 thereof was committed 
by the appellant herein. 

The appellant, who was accused No. 1 before the Additional Chief Presidency 
Magistrate’s Court, Bombay, was charged along with accused Nos. 2, 3, 5 and 6 
with having on or about July 11, 1958, transferred by sale 10 High Denomina- 
tion Bank Notes of the denomination of Rs. 1,000 each to one Velji Lakhamshi 
Joshi for Re. 1,800 at the rate Re. 180 per note aud thus contravened the pro- 
visions of s. 4 of the Ordmance and committed an offence pnnishable under s. 
7 of the Ordinance read with s. 109 of the Indian Penal Code. 

A preliminary objection was urged by the learned counsel for the appellant 
that the said Ordinance was not In operation at the date when the offence was 
alleged to have been committed and that, therefore, the prosecution was not 
maintainable. This objection was overruled by the learned Presidency Magis- 
trate and the trial ended in the conviction of the appellant along with the co- 
accused of the offence with which they had been charged. The appellant was 
sentenced to pay a fine of Rs. 8,000 and in default syffer six months’ rigorous 
imprisonment, and the co-accused of the appellant were awarded varying 
sentences of fine with which, however, we are not concerned. 

The appellant took an appeal to the High Court of Judicature at Bombay, 
being Criminal Appeal No. 156 of 1955. The State of Bombay, the respon- 
dent herein, also filed an application for enhancement of the sentence, being 


“Decided, February 18, 1067. Criminal L.R. 591. 
No. 93 of 1988. — 2 [1943] F. O. 
[1047] F.O.R. 141, 101. so. 49 Bom. 3 [14] F.O 


1957] HANSRAJ MOOLJI V. STATE OF BOMBAY (8.0.)}—Bhaguett J. oul 


Criminal Revision Application No. 435 of 1955. The co-accused of the appel- 
lant had also filed appeals against their convictions and sentences of fine im- 
posed upon them, and all these appeals and the application of the respondent 
were heard together by a division bench of the High Court. The High Court 
agreed with the learned Presidency Magistrate in regard to the finding of fact 
and held that the appellant had in fact transferred by sale 10 High Deno- 
mination Bank Notes of Rs. 1,000 each to the possession of Velji Lakhamshi 
and his act fell within the prohibition enacted in s. 4 of the Ordinance. The 
High Court also overruled the contentions which were urged before it in re- 
gard to the Ordmance having lapsed and ceased to be in operation before July 
11, 1958, the date on which the offence was alleged to have been committed. 
It accordingly confirmed the conviction recorded gank the appellant by the 
learned Additional Chief Presidency Magistrate. In regard to the sentence 
the High Court saw no ground for enhancing the same and confirmed the 
sentence of fine of Rs. 8,000 and in default six months’ rigorous imprisonment 
which had been awarded by the learned Presidency Magistrate to the appellant. 

The appellant applied to the High Court for a certificate under art. 134 
(1) (o) of the Constitution. The said application was, however, dismissed by 
the High- Court, with the result that he applied for and obtained from this 
Court special leave under art. 186 of the Constitution. 

The decision of this appeal turns on the construction of s 72 of the 9th 
Schedule of the Government of India Act, 1985 (25 & 26 Geo. V, Chap. 42) and 
s. 1 (3) of the India and Burma (Emergency Provisions) Act, 1940 (8 & 4 Geo. 
VI, Chap. 38). 
 Beetion 72 of the 9th Schedule of the Government of India Act, 1935, reads 
as follows :— 

“The Governor-General may, in cases of emergency, make and promulgate ordi- 
nances for the peace and good government of British India or any pert thereof, and any 
ordinance so made shall, for the space of not more than six months from its promulga- 
tion, have the like force of law as an Act passed by the Indian Legislature; but the 
power of making ordinances under this section is subject to the like restrictions as the 
‘power of the Indian Legislature to make laws; and any ordinance made under this sec- 
tlon is subject to the Hke disallowance as an Act passed by the Indian Legislature, and , 
may be controlled or superseded by any such Act”. 
peT of the India and Burma (Emergency Provisions) Act, 1940, ran 
as under :— 

“Section seventy-two of the Government of India Act (which, as set out in the 
Ninth Schedule to the Government of India Act, 1935, confers on the Governor-General 
power to make Ordinances in cases of emergency) shall, as respects Ordinances made 
during the perlod specified in section three of this Act, have effect as if the words ‘for 
the space of not more than six months from its promulgation’ were omitted; and, not- 
withstanding the provision in the said section seventy-two that the power of making 
Ordinances thereunder is subject to the like restrictions as the power of the Indian 
Legislature to make laws— 

(a) Ordinances may, during the said period, be made under that section affecting 
the Army Act, the Air Force Act, or the Naval Discipline Act; and 

(b) section one hundred and eleven of the Government of India Act, 1985 (which 
exempts certain British subjectg from certain Indian Laws) shall not apply to any 

made under the said section seventy-two uring that period”. 

Séction 3 referred to hereinabove was in the terms following :-— 

“The period referred to in the preceding sections is the period beginning with the 
date of the passing of this Act and ending with such date as His Majesty may by Order 
in Council declare to be the end of the emergency which was the occasion of the passing 
of this Act”. 

The India and Burma (Emer qua al Provisions) Act, 1940, was passed on June 
27, 1940, and was an Act to emergency .provisions with respect to Govern- 
ment of India and Burma. On April 1, 1946, was published m the Gazette 
of India Extraordinary His Majesty’s Order in Council called ‘‘The India and 
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Burma (Termination of Emergency) Order, 1946”. By the said order tha 
ade of emergency referred to in s. 8 of the India and Burma (Emergency 

visions) Act, 1940, was declared to have ended on April 1, 1946. The period 
specified in z. 3 of the said Act thus extended from June 27, 1940, to April I, 
1946. The Ordinance in question was promulgated on January 2, 1946, and 
was, therefore, withm the said period. 

The argument which was addressed before us by the ee counsel for 
the appellant based on these provisions was (a) that as soon as the declaration 
that the emergency was at an end was made on April 1, 1946, the original posi- 
tion was restored and the Ordinance in question which had been promulgated 
m exercise of the emergency powers tpso facto lapsed when the emetgency was 
declared to have ended, (b) that, in the alternative, s. 72 of the 9th Schedule of 
the Government of India Act, 1936, having been thus restored with effect from 
April 1, 1946, one must look to its terms as they originally stood to justify. the 
continuance of the Ordinance in question after April 1, 1946, whensoever it 
may have been promulgated. 

It will be useful at this stage to see what was the scheme provided in the 
Government of India Act, 1935, for enacting legislative measures. It may be 
noted that the Act envisaged the establishment of the Federation of India 
Part II, Chapter 3, provided for the constitution of the Federal Legislature 
. which was to consist of two Chambers known respectively as the Council of 
States and the House of Assembly. The normal legislative procedure required 
a bill to be passed by both the Chambers of the Federal Legislature and assented 
to by the Governor-General. There was a distribution of legislative powers 
between the Federal Legislature and the Provincial Legislatures and the Fede- 
ral Legislature was mvested with the power to make laws for the whole or any 
_part of British India or for any Federated State with respect to any of the 
matters enumerated in the Federal Legislative List and any of the matters 
enumerated in the Concurrent Legislative List. Power was, however, given to 
the Federal Legislature, if the Governor-General in his discretion declared by 

a ‘‘Proclamation of Emergency’’ that a grave emergency existed whereby the 
iy of India was threatened, whether by war or internal disturbance, .to 
. make laws for a Province or any part thereof with respect to any of the matters 
enumerated in the Provincial Legislative List. These were the powers of the 
Federal Legislature to enact legislative measures. 

The Governor-General was, however, conferred certain ‘legislative powers in 
Part I, Chap. 4. Power was conferred upon him to promulgate Ordinances 
if at any time when the Federal Legislature was not in sesion he was satisfied 
that circumstances existed which rendered it necessary for him to take im- 
mediate action. Ordinances thus promulgated were to have the same force and 
effect as Acts of the Federal Legislature assented to by the Governor-General. 
But every such Ordinance would cease to operate at the expiration of six months 
from the re-assembly of the Legislature. Similar power was conferred upon 
the Governor-General to promulgate Ordinances if at any time he was satisfied 
that circumstances existed which rendered it necessary for him to take im- 
mediate action for the purpose of enabling him satisfactorily to discharge his 
‘fonctions m so far as he was required in the exercise thereof to act in his dis- 
cretion or to exercise his individual Judgment. Such Ordinances also were to 
have the same force and effect» as the Acts of the sigs Legislature assented 
to by the Governor-General and were to continue m operation for such périod 
not exceeding six months as may be specified therein. t could by subsequent 
Ordinances be extended for a further period not exceeding six months: Power 
-was also conferred upon the Governor-General if at any time it appeared to 
him that for the purpose of enabling him satisfactorily to discharge his fune- 
tions in so far as he was required in the exercise thereof to act in his discretion 
or to exercise his individual Judgment it was essential that provision should 
be made by legislation, to enact Governor-General’s Acts which when. enacted 
were to have the same force and effect as Acta of the Federal 
assented to by the Governor-General. These wère the special legislative powers 
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conferred upon the Governor-General which could ‘bé exercised by him when 
the normal legislative procedure could not be resorted to. It is worthy of note, 
however, that howsoever and under whatever circumstances the legislative 
powers vested in the Governor-General were exercised’ by him, the Governor- 
General’s Acts thus enacted and-the Ordinances thus promulgated were equa- 
ted with the Acts of the Federal Legislature assented to by the Governor-General 

Part XIII enacted transitional provisions. A period of time was bound to 
elapse between the commencement of Part III of the Act which related to the 
Governor’s Provinces and the establishment of the Federation and s. 317 of 
the Act continued in force certain provisions of the Government of India Act 
with amendments consequeritial on: the provisions of the Act set out in the 9th 
Schedule thereof until the establishment of the Federation. Section 72 above 
quoted formed part of the 9th Schedule under the caption ‘‘Indian Legislature’? 
and conferred upon the Governor-General power to make and promulgate 
Ordinances for the peace and good Government of British India or any part 
thereof in cases of emergency. Ordinances thus promulgated by the Governor- 
General in exercise of the power thus conferred upon him were to continue in 
operation for the space of not more than six months from the date of their pro- 
mulgation and were to have the like force of law as Acts passed by the Indian 
Legislature. They were also equated with the Acts passed by the Indian Legis- 
lature by having resort to the normal legislative procedure set out in the Govern- 
ment of India Act. : 

Even though the Governor-General’s Acts and the’ Ordinances promulgated 
by him were thus equated with the Acta passed by the Federal Legislature or 
the Indian Legislature as the case may be, the period of duration thereof had 
to be determined. Every statute for which no time is limited is called a per- 
petual Act, and its duration is prima facie perpetual. It continues in force 
until it.is repealed. (Vide Craies on Statute Law, 5th edn. p. 874; Halsbury’s 
Laws of England, Hailsham edn., Vol. XXXI, p. 511, para. 664). If an Act 
contains a proviso that it is to continue in force only for a certdin specified time, 
it is called a Temporary Act. This result would follow not only from the terms 
of the Act itself but also from the fact that it was intended only as a temporary 
measure. This ratio has also been applied to emergency measures which oon- 
tinue during the subsistence of the emergency but lapse with the cessation there- 
of. It was, therefore, contended that Ordinances promulgated under the emer- 
gency powers vested in the Governor-General would be in operation during 
the period of emergency but would cease to be in operation once the emergency 
was declared to have ended. In the instant case before us the Ordinance 
in question was promulgated in exercise of the emergency powers vested in 
the Governor-General under 8. 72 of the 9th Schedule of the Government of 
India Act, 1935, and it was urged that the Ordinance thus promulgated would 
cease to be in operation after the emergency was declared to have ended on 
April 1, 1946, by the India and Burma (Termination of Emergency) Order, 
1946, in spite of the words of limitation ‘‘for the space of not more than six 
months from its promulgation” having been omitted from s, 72 by a. 1(3) 
of the India and Burma (Emergency Provisions) Act, 1940. 

Reliance was placed in support of this contention on the observations of 
Vardachariar OF in King EAperor v. Benoari Lal Sarma’ (p. 187): 

“s. Legislation by has no doubt been given the same effect as ordinary 
legislation and the ambit as to the subject-matter is the same in both cases. But there 
are two fundamental points of difference which have a material bearing on the present 
question: One is that by the very terms of s. 72 of the Ninth Schedule to the Constitu- ` 
tion Act, the operation of the Ordinance is limited to a period of six months (and 
even now it is only temporary, though the particular limit has been removed), and 
secondly, it is avowedly the exercise of a special power intended to meet an emergency”. 

Zafrulla Khan J. also had expressed himself to the same effect in King Empe- 
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ror v. Subnath Banerjee! (p. 12) :— : 

“The legislature can at any time enact a measure and such meesure can remain m 
force without any Hmi of time; but the exercise of the Ordinance-making: power is 
limited in two ways, (i) by the limitation as to the circumstances in which it. can be 
exercised, and (H) by the limitation as to the time during which any measure go enact- 
ed can remain in operation. The existence of an emergency is a condition precedent 
to the exercise of the power. The fact that the Court cannot go behind a ‘declaration 
of emergency made by the Ordinance-making authority cannot affect this question. The 
power was intended to be availed of and could be availed of only in an emergency, 
whereas ordinary legislation is not governed by any such limitation. Similarly, an Ordi- 
nance is necessarily of limited duration, whether under s. 72 or under the terms of the 
India and Burma (Emergency Provisions) Act of 1940”. i 
An argument was accordingly addressed before us that even though the Or- 
dinance in question had been promulgated during the period specified ms. 3 
of the India and Burma (Emergency Provisions) Act, 1940, viz. between June 
27, 1940, and April 1, 1946, and a. 72 of the 9th Schedule of the Government of 
India Act, 1985, was to be read with the omission of the words ‘‘for the space 
of not more than six- months from its promulgation’’ therefrom, the effect of 
such omission was not to continue the duration of the Ordinance im question 
in any event beyond April 1, 1946. The Ordinance lapsed or ceased to be.m 
operation on the declaration having been made on April 1, 1946, that the emer- 
gency bad ended. 


This argument, however, ignores the fact that whatever Governor-General’s - 
Acts were enacted or Ordinances promulgated by him in exercise of his special 
legislative powers or in exercise of the emergency power conferred upon him by 
s. 72 of the 9th Schedule of the Government of India Act, 1935, were all equated 
with the Acts of the Federal Legislature or the Indian Legislature as the case 
may be, assented to by the Governor-General. If there was a limitation to be 
found in the Acts or the Ordinances themselves in regard to the duration 
‘thereof, the same was to prevail. But if no time was limited in the enactment 
itself for its duration, it was to continue in force until it was repealed. If by 
the operation of s. 1 (3) of the India and Burma (Emergency Provisions) Act, 
1940, the words ‘‘for the space of not more than six months from its promulga- 
tion” were omitted from s. 72 during the period specified in s. 3 of that Act, 
viz. June 27, 1940, to April 1, 1946, there was no limitation of the period of 
duration of the Ordinance in question and the Ordinance having the like force 
of law as an Act passed by the Indian Legislature without any limitation on its 
duration was to continue in force until it was repealed. The emergency under 
which the Governor-General was invested with the power to make and promul- 
gate Ordinances for the peace and good government of British India or any 
part thereof under s 72 was the condition of the exercise of such power by the 
Governor-General and did not impose any limitation on the duration-of the 
Ordinances thus promulgated. Wor determining the duration of such Ordi- 
nance one had to look to the substantive provisions of s. 72 which in terms 
enacted and laid down the limitation of ‘‘not more than six months from its 
promulgation’’ on the life of the Ordinance. If these words had not been omitted 
by s. 1(3) of the India and Burma (Emergency Provisions), Act, 1940, the 
Ordinances thus promulgated*would have been of a duration of not more than 
six months from their adap ant Once these words were omitted by s8. 
1(3) of the India and Burma (Emergency Provisions) Act, 1940, s. 72 of the 

Oth Schedule of the Government of India Act, 1935, would read as under :— 
“The Governor-General may, in cases of emergency, make and promulgate ordinances 
for the peace and good government of British India or any part thereof and any ordi- 
nance so made shall... have the like force of law as an Act passed by the Indian ‘Legisla- 
ture; but the power of making ordinances under this section is subject to the like res- 
trictions as the power of the Indian Legislature to make laws and the Hke disallowance 
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as an Act passed by the Indian Legislature, and may be controlled or superseded by 
any such Act”. í 

The effect of the deletion of these words from s 72 leaving the section to be 
read ‘as above had the necessary effect of equating the Ordinances which were 
promulgated between June 27, 1940, and April 1, 1946, with Acts passed by 
the Indian Legislature without any limitation of time as regards their dura- 
tion. Ordinances thus promulgated were perpetual in duration and continued 
in force until they were repealed. 

This position was considered by the Federal Court in J. K. Gas Plant Manu- 
a Co., (Rampur) Lid. v. King Emperor’ where Spens C. J. observed 

p. 161) :— a 

“These Ordinances were made under the powers conferred on the Governor-General 
by s. 72 of the Ninth Schedule to the Constitution Act, as amended by the India and 
Burma (Emergency Provisions) Act, 1940 (3 & 4 Geo. 6, ch. 38). Under the said s. 72, 
as it originally stood, Ordinances were limited to an effective life of six months only 
from the date of promulgation. Sub-section (3) of g. 1 of the said Act, however, pro- 
vided that im respect of Ordinances made under s. 72 during the period specified in s. 3 
of the Act, s. 72 should have the effect as if the words ‘for the space of not more than 
aix months from its promulgation’ were omitted. The period specified in s. 3 of the 
Act, is ‘the period beginning with the date of the passing of this Act and ending with 
such date as His Majesty may by Order m Council declare to be the 
gency which was the occasion of the passing of this Act’. The date of the passing of 
the sald Act was the 27th June, 1940, and the emergency was not notified to have come 
to an end on the ist April, 1946. ; 

It was contended on behalf of the appellants that the true construction to be given 
to s. 72 as so amended was in effect to substitute in s. 72 in respect of the duration off 
an Ordinance, the period specified in s. 3 of the Act for the original six months’ period 
and that accordingly on the expiration of that period, viz, on the Ist April, 1946, Ordi- 
nances made after the passing of the Act automatically carhe to an end. It was not made 
very clear how one could arrive at such a construction. It appeared to be based on the 
suggestion that the power to promulgate an Ordinance under s. 72 was by the section 
confined to the existence of an emergency, cf. the words in the sub-section ‘in cases 
of emergency’, and that the-Act was intituled an Act to make emergency provision with 
respect to the Government of India and Burma and defined the period of emergency. 
Unless therefore the construction contended for by the appellants was accepted no period 
would be provided for the continuance of these Ordinances, and that could not have 
been the intention of the legislature, as the ordinance-making power of the Governor- 
General was recognised as temporary only. In our opinion, the emergency on the 
happening of which an Ordinance can be promulgated is separate and distinct from and 
must not be confused with the emergency which occasioned the passing of the Act and 
the clear effect of the words of ‘the Act on s. 72 ts that Ordinances promulgated under 
that sub-section during the period specified tn s. 3 of the Act are subject to no time 
limit as regards their existence and validity, unless imposed by the Ordinances them- 
selves, or other amending or repealing legislation, whether by Ordinance or otherwise. 
In our judgment, it is clear that the Second Lahore Tribunal did not ceese to exist or 
to have jurisdiction in the case under appeal by reason of the expiration on the Ist 
April, 1946 of the period spectfled in s. 3 of the Act in question”. 

In our opinion, the above observations of Spens O. J. dnunciate the correct 
position. The Ordinance in question having Been promulgated during the 
period between June 27» 1940, and April 1, 1946, was perpetual in duration 
and continued in force until it was repealed. Our attention has not been drawn 
to any subsequent Ordinance or Act of the Indian Legislature amending or 
repealing the said Ordinance, with the result that it continued to be in force 
and was in operation on July 11, 1953, the date on which the offence in question 
was committed by the appellant. 

This position was recognized in the Adaptation of Laws Order, 1950, issued 
under the Constitution of India. In the Second Schedule to the said Order 
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were contained several Central Ordinances enacted between 1940 and 1946 in- 
eluding the High Denomination Bank Notes (Demonetization) Ordinance of 
1946 (Ordinance No. III of 1946) where in s. 11 thereof the words ‘‘Part A 
States and Part C States’’ were to be substituted for ‘‘the provinces”. -It is. 
not necessary to refer to the other Ordinances appearing in this compilation, but 
suffice it to say that in respect of all the Ordinances which were thus promulgat- 
ed by the Governor-General in exercise of the power conferred upon him un- 
der s. 72 of the 9th Schedule of the Government of India Act, 1935, the con- 
tinuance thereof even after April 1, 1946, was predicated and the adaptations 
prescribed in the Adaptation of Laws Order, 1950, issued under the Constitu- 
tion of India were made appplicable thereto. 

This position is further supported by referring to the relevant provisions of 
the Reserve Bank of India Act, 1984 (Act IT of 1984). Section 26 of that Act 
provided :— i 


J 

“(1) Subject to the provisions of sub-section (2), every benk note shall be legal 
tender at any place in India in payment or on account for the amoun expressed there- 
in, and ‘shall be guaranteed bythe Central Government. 
. On recommendation of the Central Board the Central Government may, by 
notification in the Gazette of India, declare that, with effect from such date as may 
be specified in the nottfication, any series of bank notes of any denomination shall cease 
to be legal tender save at such office or agency of the Bank and to such extent as may 
be specified in the-notlfication”. ; : 
. Under's.'1(#) of the Act as it stood, the Act extended to whole ‘of India 
excepting the State of Jammu and Kashmir. The High Denomination Bank 
Notes (Demonetization) Ordinance of 1946 (Ordinance No. IT of 1946) de- 
clared that Denomination Notes of the denominational value of Re. 500, Ra. 
1,000, or Ra. 10,000 ceased to be legal tender in payment or on account at any 
place in British India on the expiry of January 12, 1946. The Ordinance 
having continued in operation even after the declaration of the emergency 
having come to an end was made on April 1, 1946, the said notes continued to 
be ineffective as legal tender in India, though the position in Jammu and Kash- 
mir in regard to the same could not be affected by reason of the Reserve Bank of 
India Act, 1934 (Act II of 1984) not having been made applicable to the State 
of Jammu and Kashmir as stated above. On September 25, 1956, however, the 
Jammu and Kashmir (Extension of Laws) Act, 1956 (Act.L:XII of 1956), being 
an Act to provide for the extension of certain laws to the State of Jammu and 
Kashmir, was passed by the Parliament. In the Schedule to that Act was con- 
tained the Reserve Bank of India Act, 1934 (Act II of 1934). The words ‘‘ex- 
cept the State of Jammu and Kashmir’’ were omitted from s. 1, subs. (*), and 
s. 26A was added after s. 26 of the Act. 

Section 26-A provides :— i 

‘Notwithstanding anything contained in section 28, no bank note of the denomi- 
national value of five hundred rupees, one thousand rupees or ten thousand rupees is- 
sued before the 13th day of January, 1948, shall be legal tender in payment or on ac- 
count for the amount expressed re ~ 

The law in the State of Jammu and Kashmir with regard. to these High Deno- 

mination Bank Notes issued before January 13, 1946, was thus brought into line 
with the law as it obtained in the rest of India. «This would certamly' have not 
been‘ done but for the acceptance of the position that the Ordinance in -question 
continued in operation even after April 1, 1946, and was in operation right 
throughout even after April 1, 1946. l 
` The alternative ent addressed before us by the learned counsel for- the 
‘appellant, need not detain us at all, for the simple reason that reading 8. 72 m 
the manner suggested would be tantamount to giving a re ective effect to 
the section as it originally stood in regard to Ordinances which had been pro- 
mulgated between June 27, 1940, and April 1, 1946. There is nothing to ‘justify 
uch retrospective operation. As regards such Ordinances the period of. their 
duration had to be determined having regard to the provisions of s. 72 as they 
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“stood with the omission of the words ‘for the space of not more than six months 
from its promulgation” therefrom during the period specified in s. 3 of the 
India and Burma (Emergency Provisions) Act, 1940, -and the Ordinance in 
question was, therefore, not limited to the space of not more than six months 
from the date of its promulgation but was perpetual in its duration with the 
result that it continues in operation until it is ed. There is no -warrant 
for reading the provisions of s. 72 with the omitted words restored to their 
original position after April 1, 1946, while determining the duration of the Ordi- 
nances which had been promulgated between June ‘27, 1940, and April 1, 1946. 
Both the contentions urged by the learned counsel for the appellant before us 
having thus failed, it follows that the High Denomination Bank Notes (Demo- 
netization) Ordinance of 1946 (Ordinance No. III of 1946) was in operation on 
July 11, 1953, the date on which the offence was committed by the appellant, and 
the appellant was rightly convicted by both the Courts below. The appeal will 
accordingly stand dismissed. _ 
| Appeal dismisséd. 


Present: Mr. Justice N. H. Bhagwati, Mr. Justice B. Jagannadhadas, Mr. Justice Syed 
Jafer Imam, Mr. Justice P. Govinda Menon and Mr. Justice J. L. Kapur. 


ASGARALI NAZARALT SINGAPOREWALLA v. THE STATE OF 
BOMBAY.* 


Criminal Law Amendment Act (XLVI of 1952)—Constitution of India, art. 14—Provi- 
sions of Act whether violate fundamental right enshrined tn, art. 14—Whether there 
is in Act reasonable classification for purposes of legislation—Whether differentia 
had rational relation to object of Act—Speedier trial of offences whether can afford 
a reasonable basis for classification. 

The provisions of the Criminal Law Amendment Act, 1952, are not in any manner 
violative of art. 14 of the Constitution of India, and, therefore, the Act is intra vires 
the Constitution. 

Chiranjit Lal Chowdhury v. The Union of India’, The State of Bombay v. F. N. 
Balsara* Budhan Chowdhry v. The State of Biha’ and Kedar Nath Bajoria v. The 
State of West Bengal,‘ referred to. 

Tua facts are stated at 56 Bombay Law Reporter 199 


I. A. Desai and I. N. Shroff, for the appellant. 
Porus A. Mehta and R. H. Dhebar, for the respondent. 


Buagwatt J. This appeal with special eave under art. 136 of the Consti- 
tution is directed against a judgment of the High Court of Judicature at Bom- 
bay setting aside the acquittal of the appellant by the Court of the Presidency 
Magistrate, 19th Court, Bombay, and ordering his re-trial by the Court of the 
Special Judge, Greater Bombay, in accordance with the provisions of the Cri- 
minal Law Amendment Act, 1952 (Act XLVI of 1952). 

The appellant was accused No. 8 in the Court of the learned Presidency 

istrate. Accused No. 1 was the Mehta in the employ of a firm called Meaars. 
M. M. Baxabhoy & Co., accused No. 2 was the manager of the said firm The 
appellant and accused Nos. 4 and 5 were Receivers of the firm in litigation in 
regard to it. They were all charged with offences under s. 161 read with s. 116 
and further read either with s. 109 or s. 114 of the Indian Penal Code for offer- 
ing to one Jibhai Chhotalal Barot, a Sub-Inspector of Police attached to the 
Anti-Corruption Branch of the C.I.D., the sum of Rs. 1,25,000 as illegal gratifi- 
cation other than legal remuneration as a motive or reward for his showing 


*Deoided, February 19, 1957. Criminal L.R. 982. 
No. 149 of 1954. 3 [1956] 1 8. 0. R. 1045, 1048- 
[1950] 8. O. R. 869. 4 [1954] 8. 0. R. 80. 
2 t 951) 8.0. R. 682, 708, 8.0. 58 Bom. 
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favour to the accused and to the firm Messra. M. M. Baxabhoy & Co., in the 
exercise of his official functions. The offence was alleged to have bean com- 
mitted on July 28, 1950, and the accused were charged-sheeted an June 16, 1951; 
the trial commenced on July 14, 1951, and charges were framed on September 
27, 1951. 40 witnesses were examined and 226 documents were exhibited in the 
course of the trial, and the prosecution closed its case on July 25, 1952. 
ing the course of.the trial the Criminal Law Amendment Act, 1952 (Act 

XLVI of 1952), hereinafter called the impugned Act, was enacted by Parliament 
on July 28, 1952, being an Act further to amend the Indian Penal Code and 
the Code of Criminal Procedure, 1898, and to provide for a more speedy trial 
of certain offences, vis. offences punishable under s. 161, s. 165 or s. 166-A of 
the Indian Penal e or sub-s. (2) of s. 5 of the Prevention of Corruption Act, 
1947 (Act IL of 1947) and any conspiracy to commit or any attempt to com- 
mit or any abetment of any of the offences specified above. ‘The learned .Presi- 
dency Magistrate proceeded with the trial and after the examination of the 
appellant under s. 342 of the Code of Criminal Procedure, the appellant filed 
his written statement on August 14, 1952. The addresses commenced there- 
after. The prosecution commenced its address on August 26, 1952, ending it on 
September 5, 1952. The defence thereafter addressed the learned Magistrate. 
In the meantime on September 28, 1952, the Government of Bombay by a notif- 
cation appointed a Special Judge to try offences specified above and this appomt- 
ment was notified in the Official Gazette on September 26, 1952. The defence 
concluded its address on September 26, 1952, and the learned Presidency Magis- 
trate delivered hig judgment on September 29, 1952, whereby he convicted 
accused Nos. 1 and 2 of the offences with which they were charged and sentenced 
them each to nine months’ rigorous imprisonment and a fine of Ra. 1,000, in 
default 6 months’ rigorous imprisonment. He, however, acquitted the appel- 
lant and accused Nos. 4 and 5 of these offences. a 

Accused No. 2 carried an appeal before the High Court of Bombay, being - 
Criminal Appeal No. 1804 of 1952. The State of Bombay also thereupon filed 
an appeal against the acquittal of the appellant and accused Nos. 4 and-5, -being 
Criminal Appeal No. 349 of 1953. In the memorandum of appeal m Criminal 
Appeal.No. $49 of 1958 a point was taken. that the learned Presidency Magis- 
trate had no jurisdiction to continue the trial and acquit the appellant and 
accused Nos. 4 and 5 as the same was ousted by-the impugned Act. It -was 
contended that since the date the said Act came into force the Special Judge 
alone had jurisdiction to try the accused for the offence under's. 161 ‘Tread with 
s. 116 of the Indian Penal Code, that the duty of the learned Presidency Magis- 
trate was to transfer this case to the Court of the Special Judge for Greater 
Bombay, specially appointed to try such offences by the impugned Act, and that 
the order of ittal of the appellant and accused Nos. 4 and 5 was, therefore, 
erroneous in law being without jurisdiction. 
' Both these Criminal Appeals came up for hearing before a Bench ‘of the 
Bombay High Court consisting of Bavdekar and Vyas JJ. These appeals wera 
heard only on the preliminary paint as to the jurisdiction of the learned Presi- 
dency Magistrate to try and decide the cage. In reply to the point as to juris 
diction which had been taken by the State of Bombay, the appellant and accused 
Nos. 4 and 5 urged that the provisions of the impugned Act were violative of 
the principle of equal protection of laws contained*in 14 of the Constitution 
and, therefore, the impugned Act was ultra vires the Constitution. If that was 
so, it. was contended, the learned Presidency Magistrate had. jurisdiction to con- 
tinue the trial in spite of the commencement of the impugned Act and the order. 
of acquittal of the appellant and accused Nos. £ and 5 recorded by.,him, was 


correct. : ~- E E mo 

The learned Jedges of the High Court rejected this contention of the, appel-, 
lant and held that the impugned Act was inira vires and that the learned Pre- 
gidency Magistrate had no jurisdiction to try the case after the commencément 
. of the impugned Act The learned Magistrate’s order convicting accused‘ No. 2 
and acquitting the appellant and accused Nos. 4 and 5 complained of by 
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‘the State of Bombay was accordingly set aside. The High Court ordered a 
re-trial of the appellant and the other accused by the Court of the Special 
Judge, Greater Bombay, and remanded the case.for disposal according to law. 

The appellant applied to the High Court for a certificate under art. 134(1) (0) 
of the Constitution which was however refused. The appellant thereafter 
applied for and obtained from this Court special leave to appeal againat the 
Judgment and order passed by the High Court. This is how the appeal has 
eome up for hearing and final disposal before us. 

_ It will be convenient at this stage to set out the relevant provisions of the 
impugned Act. As already noted the preamble to the Act stated that it was an 
Act further to amend the Indian Penal, Code and the Code of Criminal Pro- 
cedure, 1898, ‘and to provide for a more speedy trial of certain offences. Sec- 
tion 5 of the Act inserted subs. (4-B) in a. 337 of the Code of Criminal Pro- 
cedure, 1898, and provided that m every case where the offence is punishable 
under s. 161 or s. 165 or a. 165-A of the Indian Penal Code or sub-s. (2) of s. 5 
of the Prevention of Corruption Act, 1947,...then notwithstanding anything 
contained in sub-a. (2-A), the Magistrate shall, without making any further 
enquiry, send the case for trial to the Court of the Special Judge appointed 
under the impugned Act. This amendment was to remain in force for a 
period of two years from the commencement of: the impugned Act, but was 
subsequently incorporated inthe Code of Crimmal Procedure, 1898, as s. 387 
TE by s. '59(b5) of the Code of Criminal Procedure Amendment Act, 1955 
Act XXVI of 1955). Section 6 of the Act provided for the appointment of 
Special Judges and empowered the State Governments by notification m the 
Official Gazette to appoint as many Special Judges as may be necessary for 
such area or areas as may be specified in the notification to try the following 
offences, namely :— 
‘ (a) an offence punishable under s. 161, s: 165 or s. 165-A of the Indian Penal 
Code or sub. (2) of s. 5 of the Prevention of Corruption Act, 1947; and 

(b) any conspiracy to commit or any attempt to commit or any abetment 
of the offences specified in cL (a) above. 

Section 6(2) laid down the qualifications for the appointment of a Special 
Judge and provided that a person shall not be qualified for appointment as a 
Special Judge ‘under this Act unless he was or had been a Sessions Judge or 
an Additional Sessions Judge or an Assistant Sessions Judge under the Code 
of Criminal Procedure, 1898. Section 7 of the Act is important and pro- 
vided that notwithstandmg anything contamed in the Code of Crimmal Pro- 
cedure, 1898, or any other law the offences specified in sub-s. (1) of s. 6 shall 
be triable by Special Judges only. Section 7(2) further provided that when 
trying any case, a Special Judge may also try any offence other than an offence 

` specified in s. 6 with which the accused may, under the Code of Criminal Pro- 
cedure, 1898, be charged at ‘the same trial. The procedure and powers of 
Special Judges were laid down in s. 6 of the Act. A Special Judge was em- 
powered to take cognizance of offencés without the accused bemg committed 
ee 
cedure prescribed by the Code of Criminal ure, 1898, for the trial of 
warrant cases by magistrates. A Special Ju was also empowered to tender 
a pardon to any person supposed to ‘have been directly or indi y concerned 
in, or privy to, an offence on condition of his making a full and true disclo- 
sure of the whole circumstances withm his knowledge relating to the offence 
and every other perso concerned, whether as a principal or abettor, in the 
commission thereof. Save as above the provisions of the Criminal Procedure 
Code, 1898, were so far as they were’ not inconsistent with the Act made appli- 
cable’ to. the proceedings before a Special Judge: and for the purposes of the 
said provisions, the Court of the Special Judge was deemed to be a,.Conrt of 
Geesions trying cases without a jury or without the aid of assessors. A Special 
Judge was empowered to pass upon any person convicted by him. any sentence 
authorised by law for the punishment of the offences of which such person 
was convicted. Section 9 of the Act provided for appeal and revision and 
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the High Court was to exercise as far as applicable all the powers conferred’ 
by Chapters XX XT and XXXII of the Code of Criminal Procedure, 1898, on 
the High Court, as if the Court of the Special Judge were a Court of Sessions 
trying cases without a jury within the local limits of the jurisdiction of the 
High Court. Section 10 is also important and provided for the transfer of 
certain cases pending before magistrates. It was laid down that all cases 
triable by a Special Judge under s. 7, which immediately before the commence- 
ment of the Act, were pending before any magistrate shall, on such commence- 
ment, be forwarded for trial to the Special Judge having jurisdiction over 
such cases. 

It is clear from the provisions of the impugned Act set out hereinabove that 
the intention of.the Legislature in enacting the same was to amend the Indian 
Penal Code and the Code of Criminal Procedure, 1898, with a view to provide 
for a more speedy trial of offences punishable under ss’ 161, 165 or 165-A, of 
the Indian Penal Code or subs. (2) of s. 5 of the Prevention of Corruption 
Act, 1947. Special Judges of the status of a Sessions Judge or an Additional 
Sessions Judge or an Assistant Sessions Judge were to be appointed for the 
purpose of ing these offences and these offences were made triable only by 
these Special Judges. Not only were the Special Judges invested with the ex- 
clusive jurisdiction to try these offences, but they were also empowered while 
trying any case involving these offences to try any offence other than those 
offences with which the accused may, under the Code of Criminal Procedure, 
1898, be charged at the same trial Committal proceedings were also done 
away with and the Special Judges were empowered to take cognizance of these 
offences without the accused being committed to them for trial and were em- 
powered to try the accused persons of the same by following the procedure 
prescribed by the Code of Criminal Procedure, 1898, for the trial of warrant 
cases by magistrates. The Courts of the Special Judges were deemed to be 
Courts of Sessions trying cases without a jury or without the aid of assessors 
and were also empowered to pass upon the persons convicted by them of any 
offence any sentence authorised by ‘tie law for the punishment of such offences. 
The powers of appeal and revision vested in the High Court were to be exer- 
cised as if the Courts of Special Judges were the Courts of Sessions trying cases 
without a jury or without the aid of assessors within the local limits of the 
jurisdiction of the High Court. The procedure for trial before the Special 
Judges was thus assimilated to that obtaining in the case of trial of the accused 
by the Courts of Sessions. 

Having thus provided for the trial by Special Judges of these offences which 
would be triable by them after the commencement of the impugned Act, the 
Act further provided for a transfer of cases falling within that category but 
pending before the magistrates. It may be noted that the other provisions of ' 
the Act were prospective in operation and could not affect pending cases as 
such. Provision had, therefore, to be made for divesting the magistrates, who 
had already taken cognizance of these cases, of Jurisdiction to try the same 
any further and for the transfer of such pending cases to the Special Judges 
who were appointed under the Act. The cases which were pending before the 
Courts of Seasions did not require to be so transferred because they would be 
tried by. the procedure obtaining in the Courts of Sessions and nothing further 
required to be done. The cases which were pending before the magistrates, 
however, required to be transférred to the Special Judges because otherwise 
the ee ates would continue to try the same and wouki have to commit them 
to the Courts of Sessions, they themselves being unable to mete out the.enhanced 
punishment which could be meted out to the accused on conviction. The com- 
mittal proceedings were sought to be eliminated by the im ed Act and the 
Special Judges were empowered to try these cases as if they were Courts of 
Sessions trying cases without a jury or without the aid of assessors. It was, 
therefore, provided that cases falling under this category which were pending 
before the magistrates should on the commencement of the impugned Act be 
forwarded for trial to the Special Judges having jurisdiction over such cases, 
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“This provision was made when these cases tridble by the Special Judges under 
a. 7 of the Act were pending before the magistrates and the istrates try- 
Ing the same were ipso facto divested-of the jurisdiction to try the same any 
further, the Special Judges appointed under the Act having been invested 
‘one exclusive jurisdiction to try the same after the commencement of the 


If this was the position under the impugned Act, it followéd without any- 
thing more that the instant case which was pending before the learned Presi- 
dency Magistrate on July 28, 1952, which was the date of the commencement 
of the Act could not proceed any further before him. By the operation of 
B. 7 of the impugned Act, the learned Presidency Magistrate was divested of 
Jurisdiction to try it, and whatever. proceedings were’ continued before him: 
after July 28, 1952, were without jurisdiction and void. The examination of 
the appellant under s. 342 of the Codó of Criminal Procedure and the further 
kan a apis by way of filing of the written statement and the arguments ad- 
dreæed by the prosecution as well as the defence were all without jurisdiction 
and so were the orders of conviction of the accused Nos. 1 and 2 and the ac- 
quittal of the appellant and the accused Nos. 4 and 5. . 

It was, however, contended by the learned counsel for the appellant before 
us that the provisions of the impugned Act were violative of the fundamental 
right enshrined in art. 14 of the Constitution and were, therefore, ultra vires. 
The respondents on the other hand urged that there was no classification at all, 
and. even if there was one, it was based on intelligible differentia and had a 
rational relation to the object sought to be achieved. 

The provisions of the impugned Act m substance amended the Indian Penal 
Oode and ‘the Code of Criminal Procedure, 1898, pro tanto making the speci- 
fied offences triable by ‘Special Judges and all persons- who committed these 
offences became punishable by higher sentences and mere subjected to pro- 
cedure for trial of warrant cases, the Courts of the Special Judges being deem- 
ed to be Courts of Sessions trying cases without a jury or without the aid of 
assessors. It can, therefore, be legitimately trged that there was no classifi- 
cation at all, the provisions thus enacted being equally applicable to all citi- 
zens alike without any discrimination whatever. The matter was, however, 
argued before the High Court and also before us on the basis that the offend- 
ers who committed these specified offences formed a group or category by them- 
selves and were classified as distinct from the offenders who committed the 
other offences under the Indian Penal Code. We do not want to express any 
opinion as to whether there is any classification discernible within the provi- 
sions of the impugned Act, but will proceed to deal with this aspect of the 
question on the assumption that there was such a classification intended to be 
made by the Legislature while enacting the impugned Act. 

The principlea underlying art. 14 of the Constitution have been completely 
thrashed out in the several decisions of this Court ere thia.- The earliest pro- 
nouncement of this Court on the meaning and scope of art. 14 was made in 
the case of Chiranjilal Chowdhurt v. The Union of India.1 The principles 
enunciated in that case were summarized by Fazl Ali J. as follows in The 
State of Bombay v. F. N. Balsara®: 

“(1) The presumption is always in favour of the constitutionaltty of an enactment, 
since it must be assumed that th legislature understands and correctly appreciates the 
needs of its own people, that its laws are directed to problems made manifest by expe- 
rience and tts discriminatiofis are based on adequate grounds. 

(2) The presumption may be’ rebutted in certain cases by showing that on the 
face of the statute, there is no- clansification at all and no -difference pecullar to any: 
indtvidual or class and not applicable to any other individual or class, and yet the law 
hits only a particular individual or class. 

' (8) The prihciple of equality does not mean that every law must have universal 
application for all persons who are not by nature, attainment or circumstances in the 

1 [1950] 8. O. E. 869. Che ee 108, 8.0. 58 Bom. 
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a ec Sie i eee a a of a require seperate: 

treatment. ` vy ote qh 
(4) Tis idole dodi not take: away ion io Bee ha porral Gusaliving p 

sans for legitimate purposes. 

. (5) Every classification is in some degree likely to produce some inequality, and 

mere production of inequality is not enough. 

(6) If a law deals equally with members of a well-defined class, it is not obnoxious 

and it is not open to the charge of denial of equal protection on the ground that it has 
no application to other. persons. 
i (T), Wille anahe daia aea aa aa a e ad 
upon, some, real and, substantial distinction bearing a reasonable and just relation to the 
Oaet Seat (a De ai ana he clneetiatlcey coc De made an tren ly cae ey 
oy Sees ee i 

The latest pronouncement on'this topic is to be found in the sadga of 
this Court in the case of Budhon ry v. ERC ORG Oi BOR; where it was 
‘Observed as followa:—~* ` 
-~ A ont creases Rey a a N 
this Court in a number of cases, namely, ChiranHtlal Chowdhuri'v. The Union of India," 
The State of Bombay v. F.'N. Baletra’ The State of West Bengal v. Anwar Al Sarkar," 
Kathi- Rantng Rawat v. The State of Saurashtra," Lachmandas 'Kewalram ‘Ahuja v. The' 
State of Bombay’ Syed Qasim Raxvi v. The State of Hyderabad" and Habesb Mohamed 
v. The State of Hyderabad? It ‘is, therefore, not necessary to enter'upon any lengthy 
discussion: as to the meaning, scope and effect of the article in question. It is now well-' 
established that while article 14 forbids class legislation, it does ‘not forbid reasonable 
classification for the purposes of legislation. In order, however, to pass ‘the test ‘of per- 


are grouped together from others left out of the group and (ii) that’ differentia must 
have a rational relation to the object sought to ‘be achieved’ by the statute in question. 
The classification may be founded on different bases; namely, geographical, or according 
to objects or occupations or the like. What is necessary is that there must be a nexus 
between the besis of classification and the object of the Act under consideration. It is’ 
also well-established by the decisions af this Court that article 14 condemns discrimina- 
tion not only by a substantive law but alo by a law af procedure.” 

We have to scrutinize ‘the provisions of the impugned Act in the light of ‘the 
principles enunciated ‘above. 

Thé first question which we have to address to ourselves ia ‘whether there 
is in the impugned Act a reasonable classification for the of legisla- 
tion. If we look to the provisions of the impugned Act closely, it would appear 
that the Legislature classifled’ the offences punishable under ss. 161, 165 or’ 
165-A of the Indian Penal Code or subs. (2) of s. 5 of the Prevention of Cor- 
ruption Act, 1947, in one group or category. They were offences relating to 
bribery or corruption by public servants and were thus appropriately classi-' 
fled m one group or category.. The classification was founded on an intelli- 
gible differentia which distinguished the offenders thus grouped together from 
those left out of the group. The persons who committed these offences of bri- 
bery or corruption would form a, class by themselves quite distinct from those 
offeriders who could be dealt with by the normal provisions contained in the 
Indian Penal Code or ‘the Codeeof Criminal Procedure, 1898, and if the offend- 
ers falling within this group or category were thus gingled out for special’ 
treatment, there would be no question of any discrimmatory treatment being 
theted ‘out to them as compared with other offenders who did not fall within 
the same group or category and who continued to be treated under the normal 
procedure ° ‘ viž ‘ = 5 ` 4 


1 El oo 1045, 1048. «© ° 6 [1952] 8.0. R. 710, sœ: 54 Bom; L. R. 
2 195) 8. O. R. 869. 854, : 

‘g [1951] 8.0.R. 682, s.0. 58 Bom. L-R. 982 pee 8. O. R. 589. 

4 [1951]. 8. 0. R. 284 °’ 8 8. 0. R. 681. 
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* The next question to consider is whether this differentia had a rational rela- 
tion to the object sought to be achieved by the impugned Act. The preamble 
of the Act showed that it. was enacted for providing a more speedy trial of 
certain offences. An argument was, however, addressed before us based on 
certain observations of Mahajan J. (as he then was) at page 314, and Mukher- 
jea J. (as he then was) at p. 328 in Anwar Als Sarkar’s case (supra) quoted 
at page 43 by Patanjali Sastri C.J. in the case of Kedar Nath Bajoria v. The 
State of West Bengal’ that the speedier trial of offences could not afford a 
reasonable basis for such classification. Standing by themselves these passages 
might lend support to the contention urged before us by the learned counsel 
for the appellant. It must be noted, however, that this ratio was not held 
to be conclusive by this Court in Kedar Nath Bajoria’s case (supra) where 
this Court held (p. 39): ; 

“(1) That when a law like the present one is impugned on the ground that it con- 
travenes art. 14 of the Constitution the real issue to be decided is whether, having regard 
to the underlying purpose and policy of the Act as disclosed by tts title, preamble and 
provisions, the classification of the offences for the trial of which the Special Court is 
set up and a special procedure is laid down can be said to be unreasonable or arbitrary 
and therefore violative of the equal protection clause; 

(2) having regard to the fact that the types of offences specified in the Schedule 
to the Act were very common and widely prevalent during the post-war period and had 
to be checked effectively and speedily tried, the legislation in question must be regarded 
as having been based on a perfectly intelligent princtple of classtfication, having a clear 
and reasonable relation to the object sought to be achieved, and it did not in any way 
contravene art. 14 of the Constitution.” f 


In the instant case, bribery and corruption having been rampant and the 
need for weeding them out having been urgently felt, it was necessary to enact 
measures for the purpose of eliminating «ll possible delay in bringing the 
offenders to book. It was with that end in view that provisions were enacted 
in the impugned Act for speedier trial of the said offences by the appointment 
of Special Judges who were invested with exclusive jurisdiction to try the 
same and were also empowered to take cognizance thereof without the accused 
being committed to them for trial, and follow the procedure preseribed for 
_ the trial of warrant cases by magistrates. The proceedings before the Special 
Judges were thus assimilated to those before the Courts of Sessions for trying 
cases without a jury or without the aid of assessors, and the powers of appeal 
and revision invested m the High Court were also similarly circumscribed. 
All these provisions had the necessary effect of bringing about a speedier trial 
of these offences, and it cannot be denied that this intelligible differentia had 
national relation to the object sought to be achieved by the impugned Act. 
Both: these conditions were thus fulfilled and it could not be urged that the 
provisions of the impugned Act were in any manner violative of art. 14 of the 
Constitution. 

It was next contended that even if the impugned Act was intra vires, the 
learned Presidency, Magistrate trying the case of the appellant was not divest- 
ed of jurisdiction to the same after the commencement of the impugned 
Act and the acquittal of the appellant recorded by him could not be set aside. 
Reliance was placed upon s. 10 of the impugned Act in support of this con- 
tention. It was urged that dven though the case related to the offence men- 
tioned in s. 6(1) of the Act and was thus triable exclusively by the Special 
Judge, no Special Judge was appointed by the State Government by notifica- 
tion in the Official Gazette until September 26, 1952, that the arguments were con- 
cluded and the trial came to an end also on September 26, 1952, and the only thing 
which remained to be done thereafter was the pronouncemert of the judgment by 
the learned Presidency Magistrate, and that, therefore, even though the case 
may be deemed to have been pending before the learned Magistrate, there was 
no occasion for forwarding the same for,trial to the Special Judge appointed 
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by the State Government on September 26, 1952. 

We do not accept this contention. It cannot be denied that on July 28, 1952, 
the date of the commencement of the impugned Act the case of the appellant 
was pending before the learned Presidency Magistrate. On that day the pro- 
gecution had closed its case and the appellant had not yet been called u to 
enter upon his defence. The examination of the appellant under 8. of 
the Code of Criminal Procedure took place after at date. The appellant 
fed his written statement on August 14, 1952, and the addresses ‘by the 
prosecution as well as the defence continued right up to September 26, 1952. 
The word ‘‘pending’’ is thus defined in Stroud’s Judicial Dictionary, ‘8rd 


edu, Vol. OI, p. 2141: 

PENDING:—(1) A legal proceeding is “pending” as soon as commenced and until 
it is concluded, Le., so long as the court having original cognizance of it can make an 
order on the matters in issue, or to be dealt with, therein. : 

Similar are the observations of Jessel M. R. in In re Clageti’s Estate: Fordham 
v. Chee: 

..What is the meening of the word ‘pending’? In my opinion, it includes every . 
fnssolvenny: in) which any aroceading can. hy aay poesihility ba takei That I think is the 
meaning of the word ‘pending’...A cause is sald to be pending in a Court of justice when 
any proceeding can be taken in it That is the test.” 

There is no doubt, therefore, that the case of the appellant was not concluded 
and was ponding before the learned Presiden cy Magistrate at the date of the 
commencement of the impugned Act. 

We were, however, told that as many as 40 witnesses had been examined and 
226 documents exhibited in the course of the trial before the learned Presi- 
dency Magistrate and it could not have been intended by the Legislature when 
enacting 8. 10 of the impugned Act that a case where everything had been 
finished except the addresses and the pronouncement of the judgment should 
be forwarded for trial before the Special Judge appointed under the Act. 
The fallacy underlying this argument is that on July 28, 1952, when the im- 
pugned Act came into operation m trial even in the restricted sense of the 
term had not been concluded. _ The prosecution had closed its case but the 
appellant had yet to enter upon his defence and lead evidence, if any, in reply 
to the case set up by the prosecution. The same was the ‘position even on 
September 26, 1952, when by 9 notification in the Official Gazette the Special 
Judge was appointed having jurisdiction over such cases. The. notification 
came into operation from the commencement of September 26, 1952, which was 
immediately after the mid-night of September 25, 1952, ‘and the defence 
address had not concluded by this time but was continued when the learned 
Presidency Magistrate’s Court assembled at 11 am. on September 26, 1952, 
and was andad thereafter. The word ‘‘trial’’ is also defined in Stroud’ B 
Judicial Dictionary, 3rd edn., Vol. IV, at page 3092: 

TRIAL:—(1) A ‘trial’ is the conclusion, by a competent tribunal, of questions in 
issue in legal proceedings, whether civil or criminal, (2) The ‘trial’ (Criminal Justice 
Act, 1948 (11 and 12 Geo. 6. C. 58, s. 23(1)) is not complete until sentence has been passed 
or the offender has been ordered to be discharged (R. v. Grant [1951] 1 K. B. 500). 

_ The trial of the appellant, therefore, could not be said to have been conclu- 
ded on July 28, 1952, and even, on September 26° 1952, assuming for the sake 
of argument that the effective commencement’ of the impugned Act could not 
be said to have come about until the Special Judge was*appointed by the State 
Government by notification in the Official Gazette. This contention of the 
appellant, therefore, is in any event devoid of substance. We are’ aware that 
in cases like the present one, the provisions contained in s. 10 of the impugned 
Act would work to the prejudice of the appellant in that he would be subject- 
èd to a retrial before the Special Judge having jurisdiction over the case-in- 
males ck ee ening Of he while cass ith O aea Go he nod and 
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226 documents to be exhibited. The time which would have to be spent, the 
anxiety which the appellant would’ have .to undergo, the expenses which he 
would have to make in the matter of his defence by com t counsel and the 
possibility which he would have to face of the Special Judge trying the same 
coming to a conclusion different from the one which was réached by the learned 
Presidency Magistrate are all considerations which would have made us con- 
sider his case very sympathetically and try to find out ways and means where- 
by he would be saved these troubles and tribulations. The words of s. 10 of the 
impugned :Act, however, are very clear and categorical and are not capable of 
being construed in any other manner except that all cases triable by the Spe- 
cial Judges which were pending immediately before the commencement of the 
impugned Act before any magistrate must be forwarded for trial to the Special 
Judge having jurisdiction over such cases, the magistrates having cognizance 
of the same and trying them being divested of jurisdiction to proceed further 
with the trial thereof immediately after the commencement of the Act. The 
only persons who were invested with jurisdiction to try these cases after the 
commencement of the impugned Act were the Special Judges having jurisdic- 
tion over the same and whatever was done by the magistrates thereafter was 
without jurisdiction and void. The case of the appellant is unfortunate. For 
ought we know the Special Judge trying him would acquit him of the offence 
with which he has been charged in the same manner as the Iearned Presidency 
Magistrate himself did, but there is no escape from the fact that he will have 
to face a retrial and undergo the expenses and anxiety in defending himself 
over again, N i 
We have, therefore, come to the conclusion that the order for retrial of the 
appellant made by the High Court was correct and the appeal must be dis- 
mised. We hope and trust that the retrial before the Special Judge will be 
conducted with all possible dispatch and the trial will be concluded as early as 
possible. The appeal will accordingly stand dismissed. 
` Appeal dismissed. 


Present: Mr. Justice N. H. Bhagwati, Mr. Justice S. K. Das and Mr. Justice J. L. Kapur. 


THR COMMISSIONER OF INCOME-TAX, BOMBAY v. THE PROVIDENT 
INVESTMENT CO. LTD:* ` 
Indian Income-tax Act (XI of 1922), Sec. 12B—Assessee company relinquishing its rights 
in the managing agency of two mills in view of consideration—Whether considera- 
tion received by assessee company amounts to capital gain for purpose of taxation 
—Conatruction of fiscal statute—Strict letter of law necessary in determining Ha- 
bility to taxation. 
In construing fiscal statutes and’ in determining the liability of a subject to tax, 
regard must be had to the strict letter of the law and the true legal position arising 


Managing agency. The Income-tax authority contended that the compensation 

received by the assessee company amounted to a capital gain Hable to be taxed 

within the purview of s. 12B of the Indian Income-tax Act, 1922:— 

Held, that the consideration received by the assessee company did not arise from 

the sale or transfer of the managing agency, but from relinquishment of the manag- 
*Decided, May 15, 1957. Appeal No. 179 l ee na eee wae 
of 1954, a gee an April, 2, 1857, 
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ing agency by the asessee company, arid, therefore, it did not amount to a capital 
gain Hable to tax within the meaning of s. 12B of the Income-tax Act prior to its 
amendment by Act LXVI of 1956. 


APPHAL from the. decision of the Bombay High Court reported in 55, 
Bombay Law Reporter, at p. 804. l l 


C. K. Daphtary, Solicitor-General of India, with @. N. Joshi and R. Hi. 
Dhebar, for the appellants. j ee S 
, N. A. Palkhivala, D. H. Dwerkadas, J. B. Dadachanji, 8. N. Andley ‘and 
Eameshwar Nath, for the respondents, p a a8 
8. K. Das J. This an appeal on a certificate granted by the High' Court 
of Judicature at Bombay under gub-s. (2) of s. 66A af the Indian Income-tax 
Act (hereinafter referred to as the Act). The appellant is the Commissioner of 
Income-tax, Bombay, and the respondent is the Provident Investment Co., 
Ltd., Bombay, hereinafter referred to as the assesses company. | 
- The short question which falls for consideration in this appeal is wheth 
a particular transaction; details whereof we shall presently state, entered into 


B. 66(1) of the Act was this: ‘‘Whether the assesseo company made a capital 
gain amounting to Ra. 81,81,900 within the meaning of s. 12B of the Indian 
Income Tax Act?’ The High Court answered the question in the negative. 
The appellant being dissatisfled with the Judgment and otder of the High Court 
asked for and obtained a certificate from the said High Court that the case is a 


The material facts may be very shortly stated. The assesses company. is a 
rivate limited contpany, the shares of which were held by the then Maharaja 
cindia of Gwalior and his nominees. At the material time, the, assesses com- 
pany was the managing agent of Madhowji Dharamasi Marofacturing Co., 

td., hereinafter briefly referred to as the Dharamsi Company, and Sir 
Shapurji Broacha Mills Ltd., briefly referred to as the Shapurji Broacha Com- 
pany. The assessee company held all the ‘‘conyergion’’ shares of the Dharamsi 
Company and a substantial majority of the ‘‘conyersion”’ shares of the Shapurji 
Broacha Company. The Dalmia Investment Company Limited, which will 
hereinafter be briefly referred to as the Dalmia Company, wrote two letters to 
the assessee company on September 14, 1946. In these two lettera, the Dalmia 
Company offered to purchase 28,328 ‘‘conversion’’ shares of the Dharamsi Com- 
pany at Re. 500 per share together with the managing agency, and also 75,212 
‘“‘conversion’’ shares of the Shapurji Broecha Company, together with the 
managing agency. We are-not concerned with the other: details mentioned in 
the two letters, except this that the Dalmia Company made it clear. that it 
would purchase both the mills or neither, and a time Limit till September 23, 
1946, 3 pm, was imposed during which the offer would remain open. This 
time limit was, however, extended later up to September 30, 1946. . The letter 
further stated: l , es ` 

“On your accepting the offer, we will pay to you neg 

Rs. 20 lakhs in the-case of the Dharmasi Company, ù eo 2 
Rs. 30 lakhs in the case of the SHapurfi Broacha Company . : a 
as and by way of earnest maney. You shall have to arrange*to ‘get the transfer of the 
managing agency sanctioned by the general body of the shareholders within: a period 
of 40 days from the date of acceptance. As soon as the transfer is sanctioned, we will 
pay the balance of the purchase price.” È 

On September 26; 1946, there was a meeting of the Board of Directors 
of the asseasee company. At that meeting, the Board considered .the - offers 
made by the Dalmia Company and resolved to accept the offers. The Board 
further stated in its minutes that out of the total amount received fromthe 
sale of the shares, a eum of Ra. 1 crore should be paid to the aasessee company 


1957.) COMME. ING.-TAX D. PROVIDENT INVEST. CO. (8.0.)—Das J. 927 


“as compensation for the loss of the managing agency of the two mills. On 
September 30, 1946, the asaessee company wrote to the Dalmia Company ac- 
cepting the offers made, subject to a condition which is not material for our 
purpose. On the same date, the Dalmia Company received the acceptance of 
the offers made by it and sent two drafts, one for Rea 20 lakhs and the other. 
for Rs. 80 lakhs. On October 7, 1946, the Dalmia Company wrote a very 
important letter to the assessee company. This letter said timer aha: 

“With reference to the interview our Solicitor Mr. Tanubhai bad with your 
Mr. Wadia, we beg to record that it is now being agreed upon as follows in modification 
of the arrangement previously made between yourselves and ourselves: 

(1) In our letters of offer which have been accepted by you, it was arranged that 
the managing agency will be transferred either to us or to our nomimecs. Now, instead 
of doing so by you, you as the present managing agents will give their (alc) resignation, 
so that at the time of delivery of the shares and payment of moneys, your managing 
agency will have come to an end. In view of the above, it is not necessary to obtam 
any sanction of general meeting. 

(2) 1. Mr. Shriyans Prasad Jain 

2. Mr. Jaideyal Dalmia 

3. Mr. Shanti Prasad Jain and 

4, Mr. Vishnu Hari Dalmia 
will be appointed Directors of both the Mills Companies and thereafter all the present 
directors will tender their resignation. 

(3) Qualification shares in the names of the above proposed Directors will be 
transferred by you and the balance of the shares will be delivered to us along with 
the transfer deeds duly signed against payment. 

(4) You may communicate by a circular to the shareholders that you have resign- 
ed the managing agency. You may further mention in the circular that In accordance 
with the offer we are prepared to take up the deferred shares held by the shareholders 
which may be offered to us at the rate of Ra 25 and Rs. 7-8-0 of Madhowji Dharamsl 
Manufacturing Co. Lid. and Sir Shapurji Broacha Mills Ltd. Mills respectively with- 
in two months of the date of letter of offer which we would also send.” 

The agsessee company accepted the modified arrangement suggested by 
the Dalmia Company, and on October 19, 1946, the assessee company wrote to 
the Dharamsi Company and the Shapurji Broacha Company that it had decided 
to resign the office of the managing agency and accordingly tendered its resigna- 
tion on that date. The balance of the consideration money was then paid to 
the asaessee company, and it was not disputed that the value of the managing 
agency was computed at -Rs. 1 crore, nor was there any dispute that the manag- 
ing agency was a capital asset. Out of the said sum of Rs. 1 crore, the Income- 
tax Officer computed the capital gam at Rs. 81,81,900 and asked the assesses 
company to pay tax thereon. The Appellate Assistant Commissioner held that 
the assessee company had sold the managing agency and therefore the profits 
or gains arising from that sale were capital gains within the meaning s. 12B of 
the Act. The Incometax Appellate Tribunal, Bombay. Bench ‘A’, held, how- 
ever, that there was no sale of the managing agency, because the original con- 
tract of purchase was varied by the new contract embodied in the letter of 
October 7, 1946. The Tribunal, however, held as follows: 

“The assesses company wag the owner of the shares and the managing agencies. 
It sold the shares to the Dalmia Co. and handed Sack the managing agencies to the 
managed companies. This handing back, in our opinion, constitutes a transfer of the 
managing agencies.” 

On that footing the Tribunal held that s. 12B of the Act applied. On an 
application by the assessee company, the Tribunal on being satisfied that a 
question of law did arise out its order, referred the question, which we have 
already set out in an earlier paragraph of this judgment, to the High Court of 
Bombay. The High Court answered the question in the negative on the ground 
that there was neither a sale nor a transfer of the managing agency within the ` 
meaning of s. 12B of the Act. : 
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The point for our consideration is, whether the High Court has correctly 
answered the question. We must first read suba. (1) of s. 12B of the Act as 
it stood at the material time. e sub-section, so far as it is relevant for our 
` purpose, was in these terms: 

“The tax shall be payable by an amsensee under the head ‘Capital gains’ in'Tespect 
of any profits or gains arising from the sale, exchange or transfer of a capital amet 


‘It is worthy of note that ‘capital gains’ were charged for the ‘first time 
by the Income-tax and Hxcees Profits Tax (Amendment) Act, 1947, which in- 


 - serted s. 12B in the Act. It taxed ‘capital gains’ arising after March 31, 


1946, and the levy was virtually abolished by the Indian Finance Act, 1949, 
which confined the operation of the section to ‘capital gains’ arising before 
April 1,1948. The Paeng (No. 8) Act, 1956 (Act No, LXXVII of 1956) 
re-introduced the section in wider terms so ag to bring within ‘capital gains’ 
‘any profits or gains arising from the sale, exchange, relinquishment or trans- 
fer of a capital asset effected after March 31, 1956, etc.’ We are not, however, 
concerned with the question whether the transaction under our: consideration, 
which took place in 1946, result, in capital gains within the meaning of s. 12B 
as it stands after the enactment of the Finance (No. 8) Act (Act No. LXXVII 
of 1956). The question before us is whether the transaction under considera- 
tion resulted in capital gains within the meaning of s. 12B as it originally 
stood. l 


poiùt is that in construing fiscal statutes and in determining the liability of a 
subject to tax, one must have regard to the strict letter of the law and the true 
legal position arising out of the transaction in question. The Bombay Hi 
Court has referred to a large number of English decisions on this point. 8 
consider it unnecessary to examine thoge decisions in the present case. The 
point was considered very recently by this Court in A. V. Fernandes v. The 
State of Kerala,’ where the following observations made are very pertinent: 
“It the Revente satisfies the Court that the case falls strictly within the provisions 
of the law, the subject can be taxed. If, on the other hand, the case is not covered 
the provisions of the taxing statute, no tax can be imposed 

by inference or by analogy or by trying to probe the intentions of the Legislature 
was We 


of : © must of necessity, 
therefore, have regard to the actual provisions of 
under before we can come to the conclusion that the appellant was liable to assesment 


Into 
the 
the 


Those observations were made in a case dealing with sales tax, but are equally 
applicable to the case under our consideration. « . 

.Two conditions must be fulfilled before the transaction under our consi- 
deration can come within the purview of s. 12B of the Act. The first condition 
is that the profits or gains must arise from the sale, exchange or transfer of a 
capital asset; and the second condition is that the sale, exch or transfer 
must be effected after March 81, 1946. There is no doubt that the transaction 
before us was effected after March 31, 1946. There is algo no dispute that the 
managing agency of the two mills which the assessee company held was a 
_ capital asset... Therefore, the question boils down to this—did the profits or 
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gains, namely, the sum of Rs. 1 crore which was computed as the value of the 
managing agency, arise from the sale or transfer of the managing agency? -The 
Income-tax authorities held that there was a sale of the managing agency; but 
the Appellate Tribunal held that there was no sale in the strict sense but only 
a transfer of the managing agency to the managed companies, that is, the 
Dharamsi Company and the Shapurji Broacha Company. The High Court held. 
that there was neither a sale nor a transfer, beeause the letter of October 7, 
1946, substituted a different contract for the original contract entered mto by 
the parties, and the true legal position with regard to the substituted contract 
was that the assessee company resigned the managing agency, or in other words, 
the managing agency was relinquished by the asseasee company. 

The learned 'Solicitor-General, who has appeared for the appellant, has 
contested thé correctness of the view of the Bombay High Court and has 
submitted a two-fold argument before us. His first argument is that there was 
a concluded contract of sale as a result of the letters, dated September 14, 1946, 
and September 30, 1946, exchanged between the parties, and the sale having 
taken place, the letter of October 7, 1946, which merely changed the mode of 
performance of the contract, did not affect the true legal character of the trans- 
action which was a sale of the managing agency. We are unable to accept this 
argument. The true legal effect of the letters dated September 14, 1946, and 
September 30, 1946, which contained an offer and an acceptance, was merely 
this: the Dalmia Company offered to purchase (1) certam shares in the two 
mills and (2) the managing agency, on payment of a certain consideration, and 
the agsessee company accepted that offer. In law, this was merely an agreement 
to sell and purchase the shares together with the managmg agency on payment 
of the consideration, ete. The two letters did not by themselves amount to a 
sale of ihe shares or the managing agency, in the sense of a transfer of the pro- 
perty in them. Before any suth sale could take place, the agreement was- 
modified by the letter of October 7,-1946, and instead of ‘‘selling’’ the managing 
agency the assegsee company agreed to resign or relinquish the managing agency. 
We are unable to agree with the learned Solicitor-General that the letter of 
October 7, 1946, merely changed the mode of performance, and did not consti- 
tute a new contract. In our opinion, the Bombay High Court correctly held 
that whereas under the original contract the Dalmia Company wanted the 
managing agency to be transferred, which meant that it wanted the benefit of 
that contract to be-vested in it and was also prepared to-accept the burden of 
the obligations that went with that contract, under the substituted contract 
the Dalmia Company did not want the managing agency to be assigned to it; 
on the contrary, it ted the assessee company to relinquish its rights in the 
managing agency of the two mills by resigning. On a true interpretation, the 
letter of October 7, 1946, substituted a new contract, a contract of relinquish- 
ment rather than a contract of sale, so far as the managing agency was con- 
cerned. 


The second argument of the learned Solicitor-General is that there was 
one indivisible consideration for the whole transaction, including the sale of the 
shares and of the managing agency. So far as the shares were concerned, the 
sale did take place and the entire consideration was paid; there was therefore 
a sale within the meaning of sœ 12B of the Act, and the consideration being one 
and indivisible, the transaction did result in capifal gains within the meaning of 
that séction. At the first blush, the argument has an apparent merit of plausi- 
bility, though it was not urged before the Bombay High Court in the manner 
in which it has been urged before us. On a closer serntiny, however, it appears 
to us that this argument is not really available to the learned Solicitor-General. 
The parties and the Income-tax authorities, including the Appellate Tribunal, 
proceeded on the footing that part of the consideration, namely, the sum of 
Rs. 1 crore, was the consideration for the sale or relmquishment of the manag- 
ing agency, the Department contending that the transaction was a sale or 
transfer and the agsessee company contending that it was neither a sale nor a 

L B—s. . 
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6 
transfer but a mere relmquiahment. In the agreed statement of the case, it 
was stated : 

“The value of the managing agencies was computed by the aseessee company at 
Rs. 1 crore and there is no dispute on this paint The Income-tax Officer thereupon 
computed capital gain at Rs. 81,81,900 and again there ts no dispute on this paint The 
question which the Tribunal had to determine wee whether the transactions between 
thé Dalmia Company and the assessse company resulted in a capital gain of 
Rs. 81,81,900.” 

It is obvious that the entire assessment proceedings proceeded on the basis that 
the sum of Rs. 1 crore was the consideration for the sale or relinquishment of 
the managing agencies, and the dispute between the parties was whether the 
angst eg Le A a a Pr meted aR Fy alge 
was a sale or transfer or relin ent. That being the position, it is not now 
open to the learned Solicitor eral appearing for the Revenue to go behind 
the agreed statement of the case and to ask us to give an answer to the question 
of law raised in the case on different assumptions or in a different set of circum- 
stances. The answer must be given on the basis of the facts and circumstances 
_ as stated in the agreed statement of the case. 

We are of opinion that the answer was correctly given by the High Court 
of Bombay. The transaction m its true legal character was a relinquishment 
of the agency and was neither a sale nor a transfer thereof. There- 
fore, the High Court correctly answered the question m the negative. 

In the result, the appeal fails and is dismissed with costs. ’ 

Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justico Mudholkar and Mr. Justice Tambe. 
BHALCHANDRA KRISHNARAO DIWANJI v. THE STATE OF BOMBAY.* 
Oentral Provinces and Berar Muntotpallides Act (II of 1922), Seos. 53-A, 25-B (1) (ù, 34-A, 
86, 176 (2) (t0}—Whether open to Cowrt to examine that reasons given by Government in 
issued under s. 53-A estableh tmoompetency of Municipal Comemities to perform 
dts dutics——Prosidoni’s wrongful acts whether would justify action wader s. 58-A. 

It is open to the Court to examine whether the reasons given in a notiftoatian issued by 
the Governments under s. 03-A of the Central Provinces and Berar Municipalities Act, 
1922, establish the incampetency of the Municipal Committee to perform the duties imposed 
on it or undertaken by it by or under the Act or any other enactment for the time being 


m forve. 
What would justify an action under s. 53-A of the Central Provinces and Berar Munici- 


palities Act, 1922, is the inoampetenoy of the Municipal Committees, and not the wrongful 
acts of the President. 
Tus facts appear in the judgment. 


A. S. Bobde and S. G. K ‘for the petitioners 
W. K. Sheorey, Additional Spécial Government Pleader, for the respondents. 


TaMBeE J. This is a petition under art. 226 of the Constitution of India by the 
President of the Munici Committee, Badnera, for a suitable order or direction, 
or writ, to quash notification No. 4688-5656-M-XIII, dated October 10, 1956, 
published in the Madhya Pradesh Gazette dated October 12, 1956. 

The undisputed facts are that the petitioner is a tax-payer and a voter of the 
Municipal Committee, Badnera. He was duly elected as the President of the 
said Committee on May 12, 1954 (The election of the President under the Central 


*Decided, April 3, 1957. Miscellaneous Petition No. 516 of 1956. 
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Provinces and Berar Municipalities Act is direct). Similarly, the Committee was 
constituted on May 12, 1954. The Government by notification No. 4688-5656-M- 
X, dated October 10, 1956, issued under s. 58-A of the Central Provinces and - 
Berar Municipalities Act, 1922 (II of 1922), appointed Shri S. S. Chaube, Naib 
Tahasildar, as the Executive cer of the Municipal Committee for a period of 
eighteen months from the date of his taking over charge and directed that Shri 
Chaube shall exercise and perform powers, duties and functions of the committee, 
ident, vice-president and secre to the exclusion of the committee, presi- 
t, vice-president and secretary under certain provisions of the Act mentioned 
in the said notification. The petitioner has come to this Court under art. 226 of 
the Constitution to ‘quash this notification. i 
Before we proceed to deal with the application on merits, it is necessary to dis- 
pose of certain preliminary objections raised by the respondent. It is contended 
that the petitioner has no right to file this petition on behalf of the Municipal 
Committee. Allegations in para. 1 of the po show that the petitioner pur-' 
ports to make this application on behalf of the Municipal Committee also. This 
contention is well founded. The petitioner has no right to act on behalf of the: 
Municipal Committee. The petitioner, however, in para. 1 has stated that he 
was making this petition on his own behalf as well as on behalf of the Committee. 
The petitioner, therefore, will be allowed to prosecute the petition only on his own 
aad Get on behalf of ‘the: Municipal (Cammittes. a 
It is next contended as a aA war deg that the petitioner has no locus 
his : e action has been taken against the 


ted from exercising powers and perform duties of his office. If, in fact, 
ag has einer Eom rming his functions as a President in a manner 
which contravenes the law, then, in our opinion, he has got a grievance and he 
could come up before us under art. 226 of the Constitution. ing with similar 
matters the Nagpur High Court has entertained petitions filed by idents of 
Municipal Committees. See Gokal v. The State of M. P.t; Tikaram v. Municipal 
Committee, Sindi”; and Rupnarayan Tondon v. State of M. P.2. We see no good 
reason why we should take a view different from that taken m those cases. 

Coming now to the merits of the petition, it is urged on behalf of cg ESON 
in the first instance that no opportunity was given to the Municipal I 
prior to the taking of the action, and the Municipal Committee was, therefore, 
deprived of an opportunity to give any explanations m respect of the 
framed against it. This contention has no force. It has been held by a Division 
Bench of the.Nagpur High Court in President, Municipal Commitice, Bhandara v. 
Py ee 
the Municipal Committee before any action is taken under s. 58-A of the Act 
though a prior notice is required for taking action under s. 57 of the Act. This 
view has approved by a Division Bench of this Court to which one of us 
xe J.) was a party in Miscellaneous Petition No. 880 of 1956, decided on 

ebruary 21, 1957.. We see ng reason to take a different view. 

In the second instance, it is urged that the Govefnment has taken into considera- 
tion certain extraneous Matters in taking the action, which they were not entitled 
to do under s. 58-A of the Act, and reference is made in this connection to instances 
Nos. (i), (ii) and ee mentioned in the said notification. As oe the other 
instances, it is said that these instances, even assuming to be true, do not establish 
any breach of a duty under the Act evidencing incompetency on the of the 
Municipal Committee. This contention, in our view, appears to be founded. 
It is urged, however, on behalf of opponent No. 1 that under the Act-it is exclusi- 


1 (1950) N. L. J. 509. $ (1985) N. L. J. 41. 
3 (1854) N. L. J. 683. . . 4 [1958] Nag. 222. 
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6 
vely within the jurisdiction of the State Government to decide whether the Muni- 
cipal Committee is competent to perform its duties, and if the State Government 
are of the opinion that the Municipal Committee is not com t, then that ques- 
tion cannot e into by a Court of law. It is not possible for us to accept this 
contention. Phe ist Gal parol o 58-A of the Central Provinces and Berar 
Municipalities Act, 1922, reads as below : 


“If a committee is not campetent to perform the duties imposed on it or undertaken by 

it- by or under this Act, or any other enactment for the time being in foroo and the Provincial 
Government considers that a general improvement in the administration of the municipality 
is likely to be secured by the appointment of a servant of the Crown as the exocutive officer 
of the committees, the Provincial Government may, by an order stating the reasons therefor 
published in the Gamette, appoint such servant es the executive afficer of the committee for 
sch period not exceeding eighteen months as may be specified in such order.” 
It will be seen that the condition precedent for taking action under s. 58-A of 
the Act is the incompetency of the paersei: Sy Committee to perform the duties 
imposed on it or undertaken by it by or er the Act or any other enactment for 
the time being in force. It will be further seen that the reasons for the action have 
to be stated in the Official Gazette. This will show that the action can be taken 
only when it can be objectively demonstrated from the reasons given by the 
Government in the notification that the Municipal Committee is not com t 
to perform the duties imposed on it or undertaken by it by or under the Act or 
any other enactment for the time being in force. The learned counsel for ge 
nent No. 2 was not in a position to cite any decision in support of his view. e, 
therefore, hold that it is open to us to examine whether the reasons given in the 
notification establish the incompetency of the Municipal Committee to perform 
the duties imposed on it or undertaken by it by or under the Act or ‘any other 
enactment for the time being in force. 


Reading the notification above, it does appear that the grounds mentioned 
therein are based on the acts attributed to the Municipal Committee. But when 
it is read along with the return, it a pears that the first, second and sixth grounds 
are not the acts of the Munici mmittee but are the acts of the President. 
We will assume for a moment that the President was not justifted in acting in the 
manner stated in the first, second and sixth instances, and in so ing he has 
committed a breach of the rules or bye-laws framed under the Act. But then 
what would justify an action under s. 58-A of the Act is the incom tency of the 
Municipal Committee and not the wrongful acts of the President. It has not been 
alleged that the Municipal Committee has failed to take proper action against the 
President for his all wrongful acts. In our opinion, therefore, opponent No. 1 
was in error in relying on the acts mentioned in the first, second and sixth grounds 
m taking action under s. 58-A of the Act. 

As regards the third ground. it is said that the Municipal Employees’ Union 
held a meeting in the Jai Hind Maidan for their grievances. This meeting turned 
into'a public meeting and the President ad the meeting and passed a resolu- 
tion that the members of the Municipal Employees’ Union should approach the 
municipal members in respect of 17 retrenched employees. It is that 
the Municipal Committee should have taken propriate action under s. 25-B 
(IXc) of the Act. Section 25-B(/)(c) reads as follows : 


“No officer or servant employed under this Act shal? take part in, subsoribe in sid of, 
or assist in any way, any political movement or organisation carried on or run in any part of 
India or elsewhere relating to tho affairs of India.” 

Now, it will be seen that what is prohibited by s. 25-B(J)(c) is taking part in a 
pohtical movement or o ization carried on or run in any part of India or else- 
where relating to the affairs of India. Now, the meeting which was held was only 
of the employees. It was for the purpose of ventilating their grievances. This 
cannot be called “taking part in any political movement” within the ears: 
of the section. On the facts stated in the notification itself, no breach of s. 25- 
(Ze) is brought out. This ground, therefore, cannot be relied on in support of 
the action under s. 58-A of the Act. 
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* As regards the fourth ground, no facts are stated in the notification. In the 
return, however, opponent No. 1 has stated that the Municipal Committee was 
indebted to Government and as such the’ Committee had to submit its budget to 
the Deputy Commissioner not later than February 15, 1956 (vide r. 8 of the rules 
under ss. 86 and 176 (2)(iv) of the Act). The Committee actually submitted the 
budget to the Deputy Commissioner on March 12, 1956, and thus contravened the 
provisions of r. 8. ough that is so, that contravention is not made a ground 
in the notification but something else which is not made out. Thus, this ground 
also is not established. 

As regards the fifth ground mentioned in the notification, again the facts are 
not stated in the notification. The facts stated by opponant No. 1 in their return 
are that the budget was passed by thè General Committee on February 17, 1956. 
It was not adhered to. On June 11, 1956, the General Committee approved cer- 
tain alterations in the budget b ing a reappropriation budget as suggested by 
the President in his aed March 12, 1956. The action of the Municipal Com- 
mittee, according to opponent No. 1, contravened the provisions of s. 84-A of 
the Act. Section 84-A of the Act provides that no subject once finally disposed 
of by a committee shall be reconsidered by it within six months unless the recorded 
consent of not less than three-fourths of its members has been obtained thereto, 
or unless the Provincial Government has directed its reconsideration. Now, 
in our view, s. 84-A has no application when we are dealing with a budget as 
specific and separate provisions are made relating thereto in the rules framed under 
as. 86 and 176 (2)(iv) of the Act. ‘These rules will, therefore, govern the case of a 
budget or reappropriation statements. Note (2) below r. 6 framed under ss. 86 

and 176 (2)(iv) of the Act provides that reappropriation statements must be sub- 

as soon as the necessity for the same is foreseen and not after the expen- 
diture hits been taken in hand. Now, if the reappropriation statement is to be 
submitted as soon as the necessity therefor arises, 1t cannot be said that ede is 
there is necessity the reappropriation statement cannot be passed within six mon 

of the passing of the b t. Now, in the instant case, it has got to be re- 

membered that the Municipal Committee is indebted to the Government. The 

budget estimates have got to be submitted to Government for their sanction before- 
hand, and if the Municipal Committee feels the necessity of effecting certain chan- 

in the budget once passed, it would be doing only the right thing in submitting 
its reappropriation statements as soon as it feels that necessity. It is not the case 
of opponent No. 1 that any expenditure has been incurred by the Municipal 

Committee without the reappropriation statements having been sanctioned by the 

Government. The fifth instance, therefore, is not made out on the facts stated 

in the return. Í 

Since none of the grounds has been made out, we are clear that action under 
s. 58-A was wholly unjustified. 

In the result, the petition is allowed with costs and the notification No. 4688- 
5656-M-XTTI, dated ber 10, 1956, is quashed. The petitioner will be entitled 
to a refund of the amount of the security deposit made by him after deducting the 
costs payable by him. 

- Petition allowed. 
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SUPREME COURT | f 


Present: The Howble Mr. S. R. Das, Chief Justice, Mr. Justice Venkatarama Ayyar, 
` Mr. Justice B. P. Sinha, Mr. Justice S. K. Das and Mr. Justice P. B. Gajendragadkar. 
Š SMT. LILA YATI BAI 


v. 
THE STATE OF BOMBAY.* ; 

Bombay Land Requisition Act (Bom. XXXII of 1948), Secs. 5, 6, 18—Constitution of 
of India, arts.-19(1)(); 31(2), (3), (5) (a), (6); 32; 226—Whether Bom. Act XXXIII 
of 1948 void under art. 13—Amendments made to the Act whether good law notwith- 

_ standing want of assent of President as required under art. 21(%)—Finding by State 
Government under s. 5 or 6 whather can be reopened by the Supreme Court under 
art. 32 or High Court under art. 226—Words “or otherwise” in Explanation (a) to s. 6 





The Bombay Land Requisition Act, 1948, does not contravene the provisions of 
arts, 19(1)(f) and 31(2) of the Constitution of India and is, therefore; valid.: The 
. amendments made to the Act by the Bombay Land Requisition (Amendment) Act, 1950, 
and the Bombay Land Requisition (Second Amendment) Act, 1950, are also good law 
even though the assent of the President had not been obtained to the amendments. 


Hubli Electricty Co. Ld. v. Province of Bombay," Mohsinai Mohomedah v. State 
of Bombay" and Rai Brij Raj Krishna v. S. K. Shaw & Brothers referred to. 
The words “or otherwise” in Explanation (a) to a. 6 of the Bombay Land Requisi- 
tion Act, 1948, are not words of limitation but of extension so as.to cover other caseg 
which may not come within the meaning of the preceding clauses, for example, a case 
© Where the tenant's occupation has ceased as a result of. trespass by a third party. 
| ..° The words cover all possible cases of vacancy occurring due to any reasons what- 
` tt ‘moever.' : ' 
The rule of ejusdem generis is intended to be applied where general words have 
. been used following particular and specific words of the same nature on the estab- 
lished rule of construction that the Legislature presumed to use the general words 
in a restricted sense; that Ja to say, as belonging to the same genus as the particular 
and specific words. Such a restricted meaning has to be given to words of general 
where the contert*of the whole scheme of legislation requires it. But 
the cantext and the object and mischief of the enactment do not require such 
restricted meaning to be attached to words of general import, it becomes the duty 
of the Courts to give those words their plain and ordinary meaning. 
Skinner & Co. v. Shew & Cos referred to. 
"Dectded, March 5, 1967. Petition No. 119 B. R. 551. 
of 1955 (with Petition for Special Leave io 8 (1951) 53 Bom. L. R. M, s. o. [1951] 


No. 140 of 1085). A.LR. Bom. 303. 
[1955] 1 8. O. R. 777, seo. 57 Bom. 4, llapa] 8. 0. R. 145. 
L. B. 595 5 [1808] 1 Ch. D. 413. 
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* THE facts appear at 57 Bombay Law Repcrier, p. 976. 


Hardayal Hardy and R. Jethmalans, for the petitioner. 
0. K. Daphiary, Solicitor-General of India, with Porus 4. Mehta and B. H. 
Dheber, for the respondent. 


SINHA J. By this petition under art. 32 of the Constitution and Petition 
No. 140 of 1955 for special leave to appeal from the judgment of the Bombay 
High Court dated March 29, 1955, in Appeal No. 68 of 1954, confirming that 
of a single Judge of that Court dated April 21, 1954, the petitioner 
the constitutionality of the Bombay Land Requisition Act (Act XXXII), 
1948, hereinafter referred to as ‘‘The Act’’, and the enforceability of the 
order dated January 27, 1954, made by the Governor of Bombay in pursuance 
of s. Lae (a) of the Act. 

The petitioner is the widow of one Dharamdas Chellaram, who was a tenant 
of the premises in question. The said Dharamdas Chellaram died in Novem- 
ber 1958, leaving him surviving his widow and a daughter. The petitioner 
all t she had been occupying the premises in question as a member of 
her husband’s family since 1938 and that the tenant aforesaid had at no mate- 
rial date ceased to occupy the premises. She also alleged that one Narottam 
Das Dharamsey Patel was a mere lodger who was occupying a portion of the 
premises by leave and licence of her husband. The said Narottamdas had no 
interest in the premises in question and had, as a matter of fact, vacated the. 
portion in his occupation some time in the year 1958. On behalf of the State 
of Bombay, the respondent, it has been stated on affidavit by the Accommoda- 
tion Officer that it is not a fact that the petitioner resided in the premises in 
question and that the facts were that the said Dharamdas, the tenant, had. 
vacated the premises in October 1952, and had handed over possession of the 
premises to the said Narottamdas Dharamssy PateL Hence it is alleged that 
it was not a fact that at the time of her husband’s death in November 1953, 
the petitioner was residing in the premises in question. These facts had been 
stated before the High Court also on an affidavit made in opposition to the 
petitioner’s case in the High Court. The petitioner’s grievance is that to- 
wards the end of January 1954, she found pasted on the outer door of the 

remises an order dated January 27, 1954, said to have been made by the 
ae of Bombay and which is said to be the occasion for her moving the 
High Court of Bombay for a writ of mandamus against the State of Bombay 
to refrain from giving affect to the aforesaid Order. The Order impugned is 
in these terms :— 
“No. RA(1) M-13067 
Office of the Controller of Accommodation, 
Jehangir Building, Mahatma Gandhi Road, 
Bombay, January 27, 1954. 
Order Í 


Whereas, on inquiry it is found that the pramizes specified below had become va- 
cant in the month of October 1952; 

Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (4) 
of section 6 of the Bombay Land Requisition Act, 1948, (Bombay Act XXXII of 1948) 
the Government of Bombay is pleased to requisition the said premises for a public pur- 
pose, namely, for housing a Botnbey State Government servant. 

Premises 


Flat No. 3 on the Ist floor of the Building known as Hem Prabha situated at 68, 
Marine Drive, Bombay. 
By order and in the name of the Governor of Bombay.” 

This Order was meant to be served on (1) Shri Hirabhai A. Patel, admit- ` 
tedly the landlord of the premises, (2) Shri Narottam Dharamsey Patel afore- 
said and (8) Shri Dharamdas Chellaram, who, as already indicated, was 
dead at the date the Order was made. 

The petitioner challenged the validity of the Order of zeqniaition set out 


~ 
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above. Her petition was heard by Tendolkar J., who by his judgment dated’ 
April 21, 1954, dismissed the same. The petitioner moved this Court for an 
appropriate writ, direction or order under art. 32 of the Constitution, chal- 
lenging the vires of the Act, as also the legal efficacy of the Order- impugned. 
She also filed a petition praying for special leave to appeal from the’ judg- 
ment aforesaid of the Bombay High Court. Both the matters have been 
heard together and will be governed by this judgment. 


Before ‘dealing with the contentions raised on behalf of the petitioner, it is 
convenient first to set.out, in so far as it is necessary, the legislative history 
of the law impugned and its certain salient features which are relevant for 
purposes of this case. This Act was passed by the Provincial Legislature of 
Bombay on April 11, 1948, on being empowered by the Governor-General in 
exercise of powers conferred on him by s. 104 of the Government of India Act, 
1935. Initially it was to remain in force until March 81, 1950. But by the 
amending Act, Bombay Land Regnisition (Amendment) ‘Act, 1950 (Bombay 
Act No. O of 1950) published on March 28, 1950, its life was extended up to 
the end of March 1952. By the amending Act, ga. 8-A, 8B and 9-A were add- 
ed making substantial changes which need not be set out here, as they do not 
enter into the controversy. The life of the Act was subsequently extended 
further, up to the end of December 1958. By the Bombay Land Requisition 
(Second Amendment) Act, 1950 (Act XX XTX of 1950), the Act was further 
Es so as to substitute the words “the purpose of the State or any other 

urpose’’ for the words ‘‘any purpoge’’ in s, 5 of the Act. This was 
ee y done to satisfy the requirements of art. 31 of the Constitution. Con- 
sequential changes were also made in ss. 6 and 7 of the Act. By s. 6 of the 
amending Act it was provided that ‘‘The amendments made by this Act shall 
be deemed to have been and always to have been made with effect from the 
26th January 1950,...’’. Thus the amendment was given retrospective ope- 
ration. The provisions of gs. © 6 and 13 after the amendments aforesaid 
(omitting the portions not necessary for our purpose) are in these terms :— 

“5. (1) If in the ophion of the State Government it ls necessary or expedient so 
to do, the State Government may by order in writing requisition any land for purpose 
of the State or any other pubic purpose: . 

‘Provided that no building or part thereof wherein the owner, the landlord of the 
tenant, as the case may be, bas actually resided for a contimious period of six months 
immediately preceding the date of the order shall be requisitioned under this section. 

(2) Where any building or part thereof is to be requisitioned under sub-section (1), 
the State Government shall make such enquiry as tt deems fit and make a declaration 
in the order of requisition that the owner, the landlord or the tenant, as the case may 
be, has not actually resided therein for a continuous period of six months immediately 
preceding the date of the order and such declaration shall be conclusive evidence that 
the owner, landlord or tenant has not so resided. ' 

6 (1) If any premises situate in an area specified by the State Government by 
notification. In the Offictal Gazatte, are vacant on the date of such notification and when- 
ever any such premises are vacant or become vacant after such date by reason of the 
landlord, the tenant or the sub-tenant, as the case may be, ceasing to occupy the pre- 
misa or by reason of the release of the premises from requisition, of by reason of the 


authorised in thia behalf by the State Government... 

(4) Wiathar or- not ‘ani intimation mider mhasan ay Fa: give: eh ETA 
standing anything contained in section 5, the State Government may by order in writ- 
ing— 

(a) requisition the premises for the purpose of the State or any other publio pur- 
pose and may use or deal with the premises for any such purpose in such manner as 
may appear to it to be expedient; or 

Provided that where an order is to be made under clause (a) requisitioning the 
premises in- respect of which no intimation is given by the landlord, the. State’ Govern- 
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*ment shall make such inquiry as it deems fit and make a declaration in the order that 
the premises were vacant or had become vacant, on or after the date referred to in 
sub-section (1) and such declaratian shall be conclusive evidence that the ere were 
or had so become vacant:.. 

Explenation.—For the paras of this section, 

(a) premises which are in the occupation of the landlord, the tenant or the sub- 
tenant, as the case may be, ghall be deemed to be or become vacant when such landlord 
ceases to be in occupation or when such tenant or sub-tenant ceases to be in occupation 
upon termination of his tenancy, eviction, assignment, or transfer in any other manner 
of his interest in the premises or otherwise, notwithstanding any instrument or occu- 
pation by any other person prior to the date when such landlord, tenant or sub-tennnt 
so ceases to be ın occupation;... 

13. (1) Every order made under sections 5, 6, 7, 8-A or 8-B or sub-section (7) 
of section 9 or section 12 ghall— 

(a) if it ig an order of a general nature or affecting a class of persons, be published 
in the manner prescribed by rules made in this behalf; 

(b) if it is an order affecting an individual, corporation, or firm, be served in the 
manner provided for the service of a summons in Rule 2 of Order XXIX or Rule 3 of 
Order XXX, as the case may be, in the First Schedule of the Code of Civil Procedure, 
1908; 

(c) if it is an order affecting an individual person other than a corporation or firm, 
be served on the person— 

(i) personally, by delivering or tendering to him the order, or 

(H) by post, or 

(iH) where the person cannot be found, by leaving an authentic copy of the order 
with some adult male member of his family or by affixing such copy to some conspi- 
cuous part of the premises in which he is known to have last resided or carried on busi- 
ness or worked for gain. 

(2) Where a question arises whether a person was duly informed of an order made 
in pursuance of section 5, 6, 7, 8-A or 8-B or, sub-section (7) of section 9 or section 12 
compliance with the requirements of sub-section (1) shall be conclusive proof that he 
was s0 informed: but failure to comply with the said requirements shall not preclude 
proof by other means that he was so informed, or affect the validity of the order.” 

[Underlining (Italics) ours]. 


At the ontsct it is necessary to state that the main grounds of attack against 
the constitutionality of the Act based on such fundamental rights as are re- 
cognised by arts. 19(1)(f) and 31(2) of the Constitution must be overruled 
in view of the decision of the Constitution Bench of this Court in The State of 
Bombay v. Bhan Munj’. In that cage this Court upheld the validity of the 
Act with reference to the provisions of the articles aforesaid of the Constitu- 
tion. But the learned counsel for the petitioner contended that he attacked 
the vires of the Act on grounds other than those which had been specifically 
dealt with by this Court m the decision just referred to. We now proceed to 
deal with those fresh grounds on their merits. It waa contended that the Act 
became mvalid on January 26, 1950, inasmuch as it was in conflict with art. 
31(2) of the Constitution. The Act was, therefore, as good as dead by the 
time Act [I of 1950 extending the life of the Act was enacted as aforesaid. 
The Act being void, its extension by Act IT of 1950 was equally void. Simi- 
larly, it was “further argued that the amendments effected by the amending 
Act IT of 1950 and Act of 1950 required the assent of the President, 
and that as admittedly no such assent had been given, they had no effect as 
provided in art. 31(3) of the Constitution. This cham of submissions is found- 
ed on the admitted non-compliance with the requirements of art. 31(3). It 
has not been contended that the Act when passed on April 11, 1948, was not 
good law. It is also clear that the Act is not covered by the provisions of 
cel. (6) of art. 81. The Act is thus covered by the saving clause, cl. 5(a), 
being an existing law other than a law to which the provisions of cL (6 ) apply. 


1 [1955] T 8.0. R. 777, s.o. 57 Bom. L. R. 595. 
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The Act, therefore, would be valid even if the provisions of cl. (2) of art, 31° ` 
are not in'terms fully satisfied, in so far as the Act did not before ita amend- 
ment by Act XXXLX of 1950, contain the expreasion ‘‘for a public purpose’’. 
As already pointed out, this Court in the case of The State of Bombay v. 
Bhanj Mung’ has laid it down that the Act was not invalid even after the 
commencement of the Constitution simply because it is not provided in express 
terms that the acquisition or requisition had to be for a public purpose, pro- 
vided that from the whole tenor and intendment of the Act it could be ~ 
ed that the requisition was for a public purpose, and for the benefit of the 
community at large. The amending Act only made explicit what had been 
left to be gathered from the whole tenor of the as pointed out by this 
Court in the case cited above. The argument that the amending Acts, IL of 
1950 and XXXIX of 1950, required the assent of the President tinder cL (3) 
of art, 831 has, therefore, no force. Act II of 1950, in so far as it affects the 
present controversy, only extended the life of the Act by two years and Aot 
XX XIX of 1950 only made explicit what was not so in the Act as originally 
passed, and are not such laws as come within the purview of cl. (3) of art. 31 
inasmuch as those Acts are merely an extension or explanatory of the sub- 
stantive Act which is an existing law within the meaning of the Constitution. 
Clause (3) oa ht scan reg eect crag On a a res a 
State, the commencement of the Constitution; whereas the Act had been 
passed in its substantive form in April 1948. Hence, there is no diffculty in 
holding that the Act which was good law before the commencement of the 
Constitution did not become void under art. 18 of the Constitution, because 
there was nothing in the Act which was inconsistent with the provisiona of 
Part ID] of the Constitution. If the Act was good law after the commence- 
ment of the Constitution, it follows that the amendments aforesaid made m 
1950, were equally good law, even though the assent of the President had 
not been obtained. : 

Secondly, the decision of this Court in The State of Bombay v. Bhany 
Munji (supra) itself has ruled to the contrary with reference to the provi- 
sions of art. 31(2). We cannot, therefore, go back upon our decision in the 
ease aforesaid. On these considerations the petition under art. 32 of the Con- 
stitution must fail on the ground that no fundamental rights of the petitioner 
as would entitle her to seek redress from this Court, have been contravened. 

It remains to consider the other arguments advanced on behalf of the peti- 
tioner which have e bearing on the ition for special leave to appeal from 
the judgment of the Bombay High It has been contended that æ. 5 
and 6 of the Act quoted above and underlined by us have made certain matters 
conclusive, so that the High Court or even this Court could not go behind the 
order of the State Government holding that the tenant had not resided in the 
premises for a continuous period of six months immediately preceding the 
date of the order (s. 5), or that the premises had become vacant in the month 
of October 1952, as stated in the er impugned in this case. It is contend- 
ed that the Legislature had, by making those provisions rendering those mat- 
ters conclusively proved, impaired the powers of the High Court under art. 
926 and of this under art. 82 of the Constitution. Another branch of 
the argument ‘is that the declaration of vacancy is dependent upon a colla- 
teral’ fact which has to be found by the Government on such enquiry as it 
may deem fit and proper and its conclusion on such 4 collateral fact could 
not be placed by the Act beyond scrutiny by the High Court or by this Court. 
In this connection it was also argued that on the question of vacancy the find- 
` ing of the State Government may be conclusive on the ‘‘factual aspect’’ but 
not on the ‘‘legal aspect’ of the matter. In other words, it was contended 
that it was still open to the Courts to find whether the facts found constitu- 
ted in law ‘‘vacancy’’ as defined in the Act. In this connection strong reli- 
ance was: placed on the. following observations of the Judicial Committee of 


1 - [1055] 1 8. ©. B. 777, s.0.-51 Bom. LR, 506, 
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‘the Privy Council in the case of Hubli Electricity Oo. Ld. v. Province of 
Bombay! at pages 65 and 66 :— l : 

“,..The question what obligations are imposed on licensees by or under the Act 
is a question of law. Their Lordships do not read the section as making the govern- 
ment the arbiter on the construction of the Act or as to the obligations it imposes. 
Doubtless the government must, in expressing an opinion for the purpose of the section, 
also entertain a view as to the question of law. But its view on law is not decisive. If 
in arriving at a conclusion it appeared that the government had given effect to a wrong 
apprehension of the obligations imposed on the licensee by or under the Act the result 
would be that the Government had not expressed such an opinion as is referred to in 
the section”. 

There are several answers to this contention. In the first place, it is well 
settled that observations made with reference to the construction of one sta- 
tute cannot be applied with reference to the provisions of another statute which 
is not part materia with the statute which forms the subject-matter of the 
previous decision. The Judicial Committee was dealing with the provisions 
of s. 4(1) of the Indian Electricity Act, 1910, which did not contain the words 
‘‘concinsive evidence” or any words to that effect. That decision of the Judi- 
cial Committee, if it can at all be applied to the Act.now before us, is against 
the petitioner in so far as it has construed the words ‘‘opinion of the Provin- 
cial Government’’. Those words or words of similar import appear in the 

inning of a 5. In the words of the Judicial Committee, those words sig- 

ify the subjective opinion of the Government and not an opmion subject to 
objective tests. The observations quoted above only show that on a proper con- 
struction of the provisions of the statute then before the Judicial Committee, 
the opinion of the Government, if it was made non-justiciable, was confined 
to the question of whether there had been a wilful and unreasonably prolonged 
default, but did not cover the question of the opinion of Government relating 
to the obligations imposed by the statute on the licensee, by or under the Act. 
Hence those observations are absolutely of no assistance to the petitioner on 
the question of the full implication of the rule making certain matters ‘‘con- 
clusive evidence’? under the provisions. of aa. 5 and 6 of the Act. This ques- 
tion appears to have been canvassed in a number of cases in the High Court 
of Bombay. In the case of Jagatchandra v. Bombay Province? Tendolkar J. 
‘had ruled that the declaration made by the Government shall be conclusive 
evidence with regard to all facts involved in the determination of vacancy, 
but that it was not conclusive with regard to the inferences to be drawn from 
or the legal consequences of such facts. The correctness of that proposition 
was questioned in another case before another learned Judge of that Court, 
Shah J., who referred it to be determimed by a larger Bench. Chagla, C. J. 
and Gajendragadkar J. (now one of us) examined that question in some de- 
tail and overruled the decision of Tendolkar J. (vide Mohsinale MoAkmedals 
v. State of Bombay®). The Bombay High Court in the last mentioned cage 
held that on a declaration being made by the State Government that there was 
a vacancy, it was conclusive both as to the facts and the constituent elements 
of ‘‘vacancy’’, as understood under the Act. The High Court relied in this 
connection on the observations of the Judicial Committee of the Privy Coun- 
cil in Moosa Goolam Arif v. Ebrahim Goolam Arif4 and of Lord Cai in 
Peel’s case®, and of Lord Parker of Washington in Bowman v. Secular Society 

In this connection thé learned counsel for the petitioner also preased in aid 
of his argument the well known distinction between the jurisdiction of a Court 
or authority to decide a certain fact as one of the issues in the controversy 
and certain collateral facta on which the jurisdiction to determine the con- 


' 1 (1948) LR. 76 I. A. 57, s.o. 51 Bom. A. LR. Bom. 308. 
L. R. 551. j _, & (1912) L. R. 39L A. 287, s. co. l4 Bom. 
9 [1950] A. I. R. Bom. 144, 51 Bom. L. R. L. R. 1211. . 
907. - a g 5 ee ie aa 
3 (1951) 58 Bam. L. R. %4, s.c. [1851] 6 [1917] A.O. 406. ., . 
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troversy could arise. It was argued that the findine on the question of va- 
eancy by the State Government was a ‘‘jurisdictional fact’’ in the sense that 
unleas it was found that there was a vacancy, the jurisdiction of the State 
Government to make the declaration and to requisition the premises could not 
arise. This aspect of the matter has bean considered by this Court in the 
case of Ras Bry. Baj Krishna v. 8. K. Shaw & Brothers’. That case 
concerned the construction of the provisions of the ‘Bihar Buildings (Lease, 
Rent and Eviction) Control Act (Bihar Act IIT) of 1947. This Court held 
that the Controller had been vested with the jurisdiction to determine all 
questions including the question whether or not there was non-payment of rent, 
and on finding that there was default in the payment of rent, with the jurisdic- 
tion to order eviction of the tenant. The finding on the question of ‘default 
was not a jurisdictional finding in the sense in which learned counsel for the 
petitioner asks us to hold with reference to the finding of the State Government 
in this case that there has been a vacancy. In the reported case this Court held 
further that even if the Controller had wrongly decided the question of default 
m the payment of rent, his effective order on the question of eviction could not 
be challegned in a Court of law. Mr. Justice Fazl Ali delivering the judgment 
of the Court made reference to the well known observations of Lord Esher, M. R., 
in the case of The Quson v. Oommissioners for Special Purposes of the Income- 
taz? and to the observations of the Privy Council in the case of the The Colo- 
mal Bank of Australasia v. Willan. After referring to those observations 
and to the provisions of the statute then before Court, this Court held that the 
Act empowered the Controller alone to decide whether or not there was non- 
payment of rent and that decision was essential to his order for eviction of the 
tenant under s. 11. That decision of the Controller, the Court further held, 
could not be challenged in a Court of law. The decision of this Court just refer- 
red to is an apt illustration of the rule which applies with equal force to the 
provisions of tho Act now before us. The Act has made a specific provision to 
the effect that the determination on the questions referred to in ss. 5 and 6 of 
the Act by the State Government shall be conclusive evidence of the declaration 
fo made, But that does not mean that the jurisdiction of the High Court under 
art. 226 or of this Court under art. 32 or on appeal has been impaired. In a 
proper case the High Court or this Court in the exercise of its special jurisdic- 
tion under the Constitution has the power to determine how far the provisions 
of the statute have or have not been complied with. But the special powera 
aforesaid of this Court or of the High Court cannot extend to reopening a find- 
ing by the State Government under s. 5 of the Act that the tenant has not 
actually resided in the premises for a continuous period of six months imme- 
diately preceding the date of the order or under s. 6 that the premises had 
become vacant at about the time indicated in the order impugned. Those are 
not collateral matters which could on proper evidence be reopened by the Courts 
of law. The Legislature in its wisdom has made those declarations conclusive 
and it is not for this Court to question that wisdom. 


As an offshoot of the argument that we have just been examining it was 
contended on behalf of the petitioner that Explanation (a) to a. 6 quoted above 
contemplates a vacancy when a tenant (omitting other words not necessary) 
““eeases to be in occupation upon termination of hjs tenancy, eviction, or assign- 
ment or transfer in any other manner of his interest in the premises or other- 
wise”. .The argument proceeds further to the effect that in the instant case 
admittedly there was no termination, eviction, assignment or transfer and that 
the words ‘‘or otherwise” must be construed as ejusdem generis with the words 
immediately preceding them: and that, therefore, on the facta as admitted even 
in the affidavit filed on behalf of the Government there was in law no vacancy. 
In the first place, as already indicated, we cannot go behind the declaration 
made by the Government that there was a vacancy. In the second place, the 


1 [1951] 8.O.R. 145. | 3 (1874) L. R. 5 P. O. 417, 443, 
3 +1888) 21 Q.B.D. 318, 319. 
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rule of ejusdemt generis sought to be pressed in aid of the sN can possibly 
have no application. The Legislature has been cautious and thorough-going 
enough to bar all avenues of escape by using the words ‘or otherwise’’. Those 
words are not words of limitation but of extension so as to cover all possible 
ways in which a vacancy may occur. Generally speaking, a tenant’s occupation 
of his premises ceases when his tenancy is terminated by acts of parties or by 
operation of law or by eviction by the landlord or by assignment or transfer of 
the tenant's interest. But the Legislature, when it used the words ‘‘or other- 
wise’’, apparently intended to cover other cases which may not come within the 
meaning of the preceding clauses, for example, a case where the tenant’s 
occupation has ceased as a result of trespass by a third party. The Legislature, 
in our opinion, intended to cover all possible cases of vacancy occurring due to 
any reasons whatsoever. Hence, far from using those words ejusdem generis 
with the preceding clauses of the Explanation, the Legislature used those words 
in an all inclusive sense. No decided case of any Court, holding that the words 
‘‘or otherwise’’ have ever been used in the sense contended for on behalf of the 
petitioner, has been brought to our notice. 

On the other hand, by way of illustration of decisions to the contrary may 
be cited the case of Skinner & Co. v. Shew & Cc.’ In that case the Court of 
Appeal had to consider the words of s. 32 of the Patents, Designs & Trado 
Marks Act, 1883 (46 & 47 Vict. e. 57), to the following effect (p. 421) :— 

“...Where any person claiming to be the patentee of any invention, by circulars, 
advertisements or otherwise threatens any other person with any legal proceedings...”. 
Their: Lordships repelled the contention that the words ‘‘or otherwise’’ occur- 
ing in that section had to be read ejusdem generis with ‘‘circulars’’, and 

advertisements”. They observed that by so doing they will be cutting down 
the intendment of the provisions of the statute when clearly the words ‘‘or 
otherwise” had been used with a contrary intention. The rule of ejusdem 
generis is intended to be applied where general words have been used following 
particular and specific words of the same nature on the established rule of con- 
struction that the Legislature presumed to use the general words in a restricted 
sense; that is to say, as belonging to the same genus as the particular and speci- 
fle words. Such a restricted meaning has to be given to words of general import 
only where the context of the whole scheme of legislation requires it. But 
where the context and the object and mischief of the enactment do not require 
such ‘restricted meaning to be attached to words of general import, it becomes 
the duty of the Courts to give those words their plain and ordinary meaning. 
In our opinion, m the context of the object and mischief of the enactment there 
is no room for the application of the rule of ejusdem generis. Hence it follows 
that the vacancy as declared by the order impugned in this case, even though it 
may not be covered by the specific words used, is certainly covered by the legal 
import of the words ‘‘or otherwise’’. 

The only other contention which remaing to be dealt with is that the 
order impugned in this case is not enforceable becanse it was directed against 
the petitioner’s husband, who was dead at the date of the order, besides the 
other two persons indicated in it who were not concerned with the premises. In 
our opinion, there is no substance m this contention either. An order Jike the 
one passed under sg. 6(4) (a) of the Act is not in the nature of dn order in judicial 
proceedings between the Government on the oneehand and other parties named. 
If:the proceedings were,intended by the Act m the sense of judicial or quasi- 
judicial proceedings between named parties, it may have been legitimately 
argued that an order passed against a dead man is a complete nullity. - But thc 
order proceeds on the basis that the tenant had ceased to be in ocenpation of 
the premises in October 1952, apparently by reason of the fact that he had 
handed over possession of the premises to the so called ‘‘lodger’’ or ‘‘paying 
guest’. Admittedly the petitioner’s husband died after October. 1952. The oc- 
cupation ad the said Narottamdas Dharamsey Patel was in the nature of an 


1 [1898] 1 Gh. D. £18. 
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unauthorised occupation. The fact that the petitioner’s husband was dead on 
the date of the order impugned has only this effect that in so far as it mentions 
his name as one of the persons to be served under s. 18 of the Act should be 
erased from the order. But even so, it does not affect the enforceability of the 
same. Section 13 lays down the different modes of service of an order passed 
under the Act according as the order is of a general nature or affecting a class of 
persons or an individual, corporation or firm. We are here concerned with the 
case of an individual and the section lays down that it can be served either per- 
sonally by delivering or tendering the order to him or by post or where he can- 
not be found, by affixing a copy of the order to some conspicuous part of the 
remises In which he is known to have last resided. As the petitioner’s husband 
died before the date of the order impugned, it could affect only the so called 
‘‘lodger’’ who has been, on the findings, left in occupation of the premises after 
October 1952. He has not made any complaint about non-service. The only 
other person who could be affected by the order, if at all, is the petitioner her- 
self. She has admitted that she came to know of the order in question at about 
the time it had been made, because she found a copy of the order affixed at the 
outer door of the premises. Thus admittedly, the petitioner had timely notice 
of the order impugned. Hence im the instant case there is no need to apply the 
rule of conclusive proof as laid down in subs. (2) of s. 18. In any event, as the 
concludmg ‘words of the section have provided, any irregularity or falure to 
comply with the requirements of the section camnot ‘‘affect the validity of 
the order’’. , 
As all the grounds urged m support of the petitions fail, they are dismissed 


with costs, one gat. 
Petstions dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Chainant and Mr. Justice Tambe. 


DOCTOR LALLUBHAI DAYARAM BHATT v. STATE OF BOMBAY." 
Criminal Procedure Coda (Act V of 1899), Secs. 14, 435, 17-B—Order passed by exe- 
cutive magistrate under s. 145—Whether Sessions Judge has jurisdiction to enter- 
tain application in reviston against such order—Matintainability of application to’ High 
Cort. ; 

A Sessions Judge has no jurisdiction to entertain an application in revision against 
an order passed by an executive magistrate under s. 145 of the Criminal Procedure 
Code, 1898. 

Such an spplicatian would He to the High Court under s. 485(¢) of the Code, but 
before a party approaches the High Court he should first apply to the District Magis- 
"trate or the Sub-Divisional Magistrate, as the cese may be, under s. 435(2) of the 
Code. 

Chandulal Mulfibhat Pandya v. Mulbhai Purshottam Pandya’ and Gosai Babu- 
bhartht Devabharthi v. Bat Jasoda Ramger,” referred to. 


THERE was a dispute between one Lallubhai (petitioner) and Karimkhan 
(opponent No. 2) in respect of certam lands situated in the village Ruvech in 
the Ahmedabad district. The “Sub-Divisional Magistrate at Himatnagar held 
proceedings under s. 145 of the Criminal Procedure Céde, 1898, as it was ap- 
prehended that the dispute might result in breach of peace. The Magistrate 
under s. 145(6) of the e directed that opponent No. 2, who was found to be 


*Decided, July 15, 1967. Ortminal Revision »in 0. R. No. 1] of 1955. P 
Application No. 484 of 1057, against the (1956) Criminal Revision lication 
order by D.P. Deæai, I Extra Addi- No. 878 of 1956, decided by e T Cipa 
tional Judge, Ahmedabad at Himat- J., on September 14, 1986 (Unrep.). 
nagar, in Criminal iion Application No. 6 2 (l Oriminal Revision i 


055) hoation 
of 195 inst the order passed by L.G. No. 1388 of 1054, decided by Diris J. 
a ie Ban gerd al Magistrato, Hima February 11, 1985. (Unrep.). ü 


under s. 435(4) to interfere. Sub-section (2) af 
s, 435, therefore, would suggest the Sessions Judge bas no control over the record 
or proceeding of the Executive Magistrate for the purpose of s 435. However, the 
words in s. 435(1) apparently create some ambiguity and these words are relied upon on 
behalf of the petitioner to abow that I have power to interfere In revision. These 
words are as under:— 

‘,..may call for and examine the record of any proceeding before any inferior 
Criminal Court etc.’ 
By relying on s. 17-B of the Code, it is submitted that all Courts of Magistrates are 
criminal Courts inferior to the Court of Sessions. It is further submitted that an Exe- 
cutive Magistrate acting under s. 145 of the Code acts es a Court. Now, it is not poesi- 
ble to accept this contention. To my mind, the inferior criminal Courts mentioned in 
s. 17-B mean the Courts of Judictal Magistrates only. This is the anly reasonable con- 
‘ struction of the word in view of the subordination of Judicial and Executive Magistrates 
to two different authorities under as. 17 and 17-A and, therefore, s. 17-B would not 


Í 
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upon the powers of this Court under s. 435.” 


The petitioner applied in revigion to the High Court. 
The application was heard. 


C. 8. Trivedi, for the petitioner. 
Y. V. Chandrachud, Assistant Government pleader, for the State, respondent. 


CHAINANI J. In this case there was a dispute between the petitioner and 
opponent No. 2 with regard to possession of certain lands. As it was appre- 
hended that the dispute ht result in breach of peace, proceedings un 
s. 145, Criminal Procedure e were held by the Sub-divisional Magistrate, 
Himatnagar, He came to the conclusion that o ent No. 2 was in actual 
possession of the lands. Thefefore, under sub-s (6) of s. 145, Criminal Proce- 
dure Code, he directed that opponent No. 2 should continue in possession until 
evicted therefrom in due course of law, and that till then his possession should 
not be disturbed. The petitioner applied, in revision, to the Sessions Court. 
The Extra Additional Sessions Judge. who heard his application, held that he 
had no jurisdiction to entertain it under s. 435, Criminal Procedure Code. He. 
therefore, dismissed the application. Against this order, the petitioner has 
come in revision to this Court. 

The principal question, which we have to decide in this application, is, whether 
the Sessions Court has power to revise an order by an executive magis- 
trate, under s. 145, Criminal .Procedure Code. . on -ITB provides that -the. 


oss THE BOMBAY LAW REPORTER. [VOL. LIX: 


Courts of Session and Courts of magistrates shall be criminal Courts inferior 
to the High Court and Courts of magistrates outside Greater Bombay shall be 
criminal Courts inferior to the Court of Session. It has been urged by Mr. Tri- 
vedi that by reason of this s. 17B, the executive magistrates are criminal Courts 
inferior to the Court of Session. He has relied on the judgment of Gajendra- 
gadkar J. in Chandulal Muljibhai Pandya v. Muljibhas Purshottam Pandya." 
In that case the Sessions Judge had taken the view, on a revision application 
made to him against an order passed under s. 145, Criminal Procedure Code, 
that he and the District Magistrate had concurrent jurisdiction under s. 435. 
He, however, dismissed the application on the ground that it was more- appro- 
priate for the petitioner to approach the District Magistrate. Thig order was 
set aside by Gajendragadkar 3 .„ who observed: i 
“I do not think that the learned Semions Judge was right in refusing to exercise 
the jurisdiction on the ground that the learned District Magistrate would be more ap- 
propriate authority to deal with this matter. If the jurisdiction is concurrent then the 
reason given by the learned Sessions Judge for refusing to exercise his jurisdiction is 
obviously untenable.” : i 
Gajendragadkar J., did not, therefore, himself decide the question whether both 
the Sessions Judge and-the District Magistrate have concurrent jurisdiction 
under s. 435, Criminal Procedure Code, to entertain an application against an 
order made under section 145, Criminal Procedure Code. In fact, the judg- 
ment shows that this question was not even argued before him. 

The only other decision, which we have been able to find, is that of Dixit J. in 
Gosas Babubharihi Devabharthi v. Bat Jasoda Ramgar;2 in which he held that a 
proceeding under s. 145, Criminal Procedure Code, is not a proceeding enter- 
tained by a criminal Court. We do not think that it is necessary to decide this 
question in this case, because it seems to us that an application against an order 
made under s. 145, Criminal Procedure Code, cannot lie to the Seasions Court, 
In view of the provisions of sub-s. (2) of a 435, Criminal Procedure Code, 
which provides for the record of any such proceeding being called for and 
examined by a District Magistrate or a Sub-divisional Magistrate. As, there- 
fore, this sub-section makes a specifie provision as to the authority, which can 
examine the dorrectnesa, legality or propriety of an order made by an executive 
magistrate under s. 145, Criminal Procedure Code, the jurisdiction of the Sessions 
Judge is necessarily ousted. The ordinary rule of interpretation is that where 
there is a specific provision with regard to any matter, that must prevail over the 
general provisions made in the enactment. 

We are accordingly of the opmion that a Sessions Judge has no jurisdiction 
to entertain an application in revision against an order passed by an executive 
magistrate under s. 145, Criminal Procedure Code. 

Such an application, of course, lies to the High Court*under sub-s. (4) of 
B. 435, Criminal Procedure Code. But before a party approaches the High 
Court, he should first apply to the District Magistrate or the Sub-divisional 
Magistrate, as the case may be, under sub-s.(2) of s. 435, Criminal Procedure 
Code. eat | 

In this case the petitioner has not so far applied to the District Magistrate. 
He should do so before coming to this Court. We will, therefore, discharge 
the rule, without expressing any opinion on the,question whether the order, 
which has been challenged in ¢his application, is correct'or otherwise. The 
petitioner may, if he is so advised, apply to the Districts Magistrate under gub- 
s. (2) of a. 485, Criminal Procedure Code. 


Rule discharged. 


1 (1936) Criminal Revision AppHoation 2 (1955) Criminal Revision AppHecation 
No. 878 of 1956, decided by Gajendragadkar No. 1388 to 1954, decided by Dmt’' J., on 
J. on’Beptember 14, 1956 (Unrep.). February 11, 1985 (Unrep.). 
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SUPREME COURT. 


Present: The Howble Mr. S. R. Das, Chief Justice, Mr. Justice Venkatarama Ayyor, 
Mr. Justice Sinha, Mr. Justice S. K. Das, and Mr. Justice Gajendragadkar. 


THE STATE OF BOMBAY v. R. M. D. CHAMARBAUGWALA.* 

The Bombay Lotteries and Prire Competitions Control and Tax (Amendment) Act (Bom. 
XXX of 1952), Sec. 124—The Bombay Lotteries and Prize Competition Control and 
Tax Act (Bom. LIV of 1948), Sec. 2(1)(d)—Whether prize competition is a gambling 
transaction—Competitions depending upon skill whether gambling transactions—Kntry 
M of List II of the Seventh Schedule of Constitution of India—VaHdity of ». 12(A¥ 


to trade or business within art. 19(1)(g) or art. 301—Whether control and restraint 
on gambling amount to interference with trade or intercourse—Competency of 
Legislature to enact Act XXX of 1952—Whether prize competitions are fundamen- 
tal rights under art. 19(1)(g) or art. 301. 

A prize 


competition for which a solution is prepared beforehand is a gambling 
prize competition, for the competitors are only invited to guess what the solution 
prepared beforehand by the promoters might be. 

A prize competition for which the solution is determined by a lot is necessarily a 
gambling adventure. 

A competition in order to avoid the stigma of gambling must depend to a sub- 
stantial degree upon the exercise of skill. A competition, success wherein does not 
depend to a substantial degree upon the exercise of skill, is recognised to be of a 

nature. 

The definition of “prize competition”, on a proper construction of the lenguage of 


Entry 62 talks of taxes on betting and gambling and not of taxes on the men 
who bet or gamble. The tax imposed by s. 12(A) of Act XXX of 1952 is, in terms, 
a percentage of the sums specified in the declaration made under s. 15 by the pro- 
moter or a lump sum having regard to the circulation and distribution of the news- 
paper or publicatian in the State. The tax sought to be imposed is a percentage of 
the aggregate of the entry: fees received from the State of Bombay. It is a tax on 


each entry fee received from each individual competitor who remits it from the 
State of Bombay. 
The Court must follow well-established principle of constructlon laid down 


the 

India and hold that the Legislature must have been con- 
make w with respect to betting and gambling under entry 62, - 
constitutional limit to the quantum of tax which can be imposed by 
a law made under that entry. Section 12(A) is supportable as a valid piece of 


struck down on the of extra territoriality. 
The promotian of prize competitions, which are opposed to public policy, cannot 
be characterised as a “trade or busines” within the meaning of art. 19 (I)(g) or 
` aDesided, April 9,1957. Civil Appeal No, 134 of 1066, from Bombey. 


L. H.—60. 
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“trade, commerce and intercourse” within the meaning of art. 301 of the Constitution. ° 

Gambling was never intended by the Indian Constitution to be raised to the sta- 
tus of “trade”, “business” or ‘Intercourse” and to be made the subject-matter of a 
fundamental right guaranteed by art. 19(1)(g) or declared free under art. 301. The 
real purpose of arts. 19(1)(g) and 301 could not possibly have been to guarantee or 
declare the freedam of gambling. Gambling activities from their very nature and 
in essence are extra-commercium although the external forms, formalities and in- 
struments of trade may be employed, and they are not protected either by art. 
19(1)(g) or art 301 of the Constitution. 

The fact of issuing a license or imposing a tax means nothing except that the 
licensee shall be subject to no penalties under the law if he pays it 

United State v. Kahriger,’ referred to. 

A Government may tax what it also forbids and nobody has a constitutional 
right to gamble, but if he elects to do so, though it be unlawful, he must pay 
the tax. i 

Lewis v. United States’ referred to. 
When art. 19({1)(g) guarantees or art. 301 declares the freedom of trade, they 


reasönabla ‘restraint on burden shall be placed upori an act filling under that-dor 
cription because it is trade or commerce or intercourse. The Act does not purport 


trict betting and gambling is not to interfere with trade, commerce or intercourse 
such but to keep the flow of trade, commerce and intercourse free and unpollut- 
and to save it from anti-social activities. The impugned Act deals with gambl- 
ing which is not trade, commerce or business and, therefore, the validity of the 
Act has not to be decided by the yardstick of reasonableness and public interest laid 
down in arts. 19(6) and 304. 

The competitions at present run by the petitioners under the name of R.M.D.C. 
Crosswords are of a gambling nature and are to be governed by’ the regulatory and 
taxing provisions of the Act. 

The impugned law is a law with respect to betting and gambling under entry 34 
and the impugned taxing section is a law with respect to tax on betting and gambling 
under entry 62 and tt was within the legislative competence of the State Legis- 
lature to have enacted it. There is sufficient territorial nexus to entitle the State 
Legislature to collect the tax from the petitioners who carry on the prize compe- 
titions through the medium of a newspaper printed and published outside the State 
of Bombay. The prire competitions being of a gambling nature, they cannot be re- 
garded as trade or cammerce and as such the petitioners cannot claim any funda- 
mental right under art. 19(1)(g) in respect of such competitions, nor are they en- 
titled to the protection of art 301. 


APPEAL from the decision of the Bombay High oan reported in 57 Bombay 
Law se at p. 288. N 


0. K. Daphtary, Solicitor-General of India, with He M. Seervas, Porus A. 
Mehta and R. H. Dhebar, for the appellants. 
= M. C. Setalwad, a General for India, with N. P. Engineer, N. A. Pal- 
khivala, R. A. Gagrat, S. V. Subramanian and G. Gopal Krishnan, for the re- 
pondents. 

G. R. Ethirajulu Naidu, Advocate General, Mysore? with Porus A. Mehta and 
T. M. Ben, for the Intervener. 


] (1953) 845 U. 8, 23 ; 97 Law ed, T, 2 (1855) 848 U. 8. 419 ; 09 Law ed. 475, 
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8. R. Das C.J. This is an appeal by the State of Bombay from the judgment 
and order passed on January 12, 1955, by the Court of Appeal of the High 
Court of Judicature of Bombay confirming, though on somewhat different 
grounds, the Judgment and order passed on April 22, 1954, by a single Judge 
of the said High Conrt allowing with costs the present respondents’ petition 
under art. 226 of the Constitution of India. The said petition was present- 
ed ‘before the High Court of Judicature at Bombay on December 18, 1952. In 
the said petition there were two petitioners who are now the two respondents 
to this appeal. Petitioner No. 1 is an individual who claims to be a citizen 
of India and the founder and Managing Director of petitioner No. 2, 
which is a company incorporated in .the State of Mysore and having its regis- 
tered head ofice at 2, Residency Road, Bangalore, in that State. That peti- 
tion was further supported by an affidavit sworn by petitioner No. 1 on the 
same day. 

The allegations appearing in the said petition and affidavit may now be 
shortly stated. In July 1946, petitioner No. 1 applied for and obtamed 
from the then Collector of Bombay a licence, being Licence No. 84 of 1946, 
for the period ending March 81, 1947, to conduct what was known as the 
Littlewood’s Football Pool Competitions in India. That licence was granted 
to petitioner No. 1 under the provisions of the Bombay Prize Competitions 
Tax Act, (Bom. XI of 1939) (hereinafter referred to as the 1939 Act), which 
was then in force. The said licence was renewed for a period of one year 
from Aprit 1, 1947, to March 31, 1948. During that period petitioner No. 1 
paid, by way of competition tax, to the Bombay Provincial Government a sum 
of rupees one lakh per annum. The Government of Bombay having declined 
to renew petitioner No. 1’s licence for a further period, petitioner No. 1 
filed a petition under s. 45 of the Specific Relief Act in the High Court of 
Bombay, which was eventually, after various proceedings, dismissed by the 
Court of Appeal on or about March 28, 1949. 

In the meantime, in view of the delay and difficulty in obtaining a renewal 

of the licence in Bombay, petitioner No. 1 in or about August 1948, shifted 
his activities from Bombay to the State of Mysore, where he promoted and on 
February 26, 1949, got incorporated a company under the name R.M.D.C. 
(Mysore) Limited, which was petitioner No. 2-in the High Court and is 
respondent No. 2 before us. Petitioner No. 1, who was the promoter of peti- 
tioner No. 2, became the Managing Director of petitioner No. 2. All the share- 
holders and Directors of petitioner No. 2 are said to be nationals and citizens 
of India. Petitioner No. 2 also owns and runs a weekly newspaper called 
‘Sporting Star’’, which was and is still printed and published at Bangalore in 
a Press also owned by petitioner No. 2: It is through this newspaper that the peti- 
tioner conducts and runs a prize competition called the R.M.D.C. Crosswords, 
for which entries are received from various parts of India including the State 
of Bombay through agents and depots established in those places to collect entry 
forms and fees for being forwarded to the head office at Bangalore. 
_ The 1939 Act was replaced by the Bombay Lotteries and Prize Competition 
Control and Tax Act (Bom. LIV of 1948), (heremafter referred to as the 
1948 Act), which came into force on December 1, 1948. The 1939 Act as well 
as the 1948 Act, as originally enacted, did not apply to prize competitions 
contained in a newspaper priùted and ws outside the Province of Bom- 
bay. So the prise competition called the R. .C. Crosswords was not affect- 
ed by either of those two Acts. : 

On June 21, 1951, the State of Mysore, however, enacted the Mysore Lot- 
teries and Prize Competition Control and Tax Act, 1951, which was based 
upon the lines of the said 1948 Act. That Mysore Act having come into force 
on February 1, 1952, petitioner No. 2 applied for and obtained a licence under 
that Act and paid the requisite licence fees and also paid and is still paying 
to the State of Mysore the tax at the rate of 15 per cent. (latterly reduced to 
124 per cent.) of the gross receipts in respect of the R.M.D.C. Crosswords .Prize 
Competition and continued and ia still continuing the-said prize competition 
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through the said weekly newspaper ‘‘The Sporting Star’’ and to receive entry 
forms with fees from all parts of the territory of India including the State of 
Bombay. It is said, on the strength of the audited books of account, that 
after distribution of prizes to the extent of about 38 per cent. of the receipts and 
after payment of taxes in Mysore amounting to about 15 per cant. and meeting 
the other expenses aggregating to about 47 per cent., the net profit of petitioner 
No. 2 works out to about 5 per cent. only. 

On November 20, 1952, the State of Bombay passed the Bombay Lotteries 
and Prize Competitions Control and Tax (Amendment) Act (Bom. XXX of 
1952). This Act amended the provisions of the 1948 Act in several parti- © 
culars.. Thus, the words ‘‘but does not include a prize competition contained 
in @ newspaper printed and published outside the Province of Bombay’’, which 
occurred in the definition of prize competition in s. 2(1)(d) of the 1948 Act, 
were deleted and the effect of this deletion was that the scope and the applica- 
tion of the 1948 Act so amended became enlarged and extended 80 as to cover 
prize competitions contamed in newspapers prmted and published outside the 
State of Bombay. After cl (d) of s. 2(1) Amending Act inserted a new 
cL (dd) which defined the word ‘‘Promoter’’. A new section was substituted 
for the old s. 12 and another new section was ‘inserted after s. 12 and numbered 
as 8. 12A. By this new s. 12A provision was made for the levy in respect of 
every prize competition contained in a newspaper or a publication printed 
outside the State of Bombay for which a licence was obtamed under the Act of 
a tax at such rates as might be specified not exceeding the rates specified in 
s. 12 or in a lump sum aan d to the circulation or distribution of the 
newspaper or publication in the State of Bombay. It is pomted out that the 
margin of net profit being only 5 per cent., if tax has to be paid to the State of 
Bombay under the 1948 Act, as amended, (hereinafter referred to as the im- 
pugned Act), petitioner No. 2 will be unable to carry on its prize competition 
except at a loss. 

Reference is also made to the rules framed by the State of Bombay called 
the Bombay Lotteries and Prize Competition Control and. Tax Rules, +1962, 
(hereinafter called the said Rules), which came into force on and from Decem- 
ber 8, 1952. The said Rules require the petitioner to apply for and obtain 
a licence in Form ‘‘H’’ which imposes certain onerous conditions. The peti- 
tioners point out that it would be impossible for them, m a commercial sense 
and from a practical point of view, to rum the prize competitions in the terri- 
tory of India if they are required to comply not only with the restrictions and 
conditions imposed by the Mysore State where the newspaper is printed and 
published but also with the varying and different restrictions, conditions and 
taxes imposed by the State of Bombay and other States in the territory of 
India where the said newspaper containing the advertisements of the said 
prize competitions are circulated. The petitioners submit that the provisions 
of the impugned Act and the Rules, m so far as they apply to prize competi- 
tions contained in newspapers and other publications prmted and published 
outside the State of Bombay, are wlira vires, void and moperative in law. 

Upon the presentation of the petition a rule was issued calling upon the 
State of Bombay to appear and show cause, if any it had, why the writ or 
orders prayed for should not be issued or made, The State of Bombay filed 
an affidavit raising several technical legal objections to the maintainability of 
the petition and refuting the allegations and submissions contained therein and 
in the supporting affidavit. It submitted that, as petitioner No. 2 was 
d corporation and petitioner No. 1, who was a Managing Director thereof, 
had no rights independent of petitioner No. 2, neither of them could lay 
any claim to any fundamental right under art. 19(1)(g), and no question 
could arise of any violation of the petitioners’ alleged fundamental rights. It 
further submitted that, having regard to the fact that lotteries and: prize 
competitions were opposed to public policy, there could be. no ‘“business’’ in 
promoting a lottery or a prize com tion and the question of the violation of 
thé petitioners’ alleged rights under art. 19(1)(g) of the Constitution did 
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*not arise. It was also contended that if the provisions of the Act and the Rules 
operated as restrictions, then the same were reasonable and in the interest of 
the general public. Likewise it was submitted that, having regard to the fact 
that lotteries and prize competitions are opposed to public policy, there could 
be no ‘‘business’’ in promoting a lottery or a prize competition, and the question 
of the violation of provisions of art. 801 of the Oonstitution did not arise. 
It was denied that ss. 10 and 12 of the Act violated the equal protection clause 
of the Constitution, An affidavit in reply was filed by petitioner No. 1 tra- 
versing the allegations, submissions, and contentions set forth in the affidavit 
in opposition filed on behalf of the State of Bombay. 
The main contentions of the present respondents before the trial Judge were: 
(a) The impugned Act and particularly its taxing provisions were 
beyond the competence of the State Legislature and invalid inasmuch as they 
were not legislation with respect to betting and gambling under entry 34 or 
with respect to entertainments and amusements under entry 33 or with res- 
pect to taxation on entertainments and amusements, betting and gambling under 
entry 62 of the State List. The legislation was with respect to trade and 
commerce, and the tax levied by the impugned Act was a tax on the trade or 
a of conducting prize competitions and fell within entry 60 of the State 


(b) The respondents’ prize competition was not a lottery and could not 
be regarded as gambling inasmuch as it was a competition in which skill, knowl- 
edge and judgment had real and effective play. 

(c) The impugned Act itself contained distinct provisions in respect of 
prize competitions and lotteries thereby recognising that prize competitions 
were not lotteries 

(d) The said tax being in substance and fact a tax on the trade or busi- 
ness of carrying on prize ee it offended ae g. 142A(2) of the 
Government of India Act, 1985, and art. 276(2) of the Constitution which 
respectively provide that such a tax shall not exceed fifty rupees and two 
hundred and fifty rupees per annum. 

(e) The impugned Act was beyond the legislative competence of the Bom- 
bay Legislature and invalid as it was legislation with respect to trade and com- 
merce not within but outside the State. 

(£) The impugned Act operated extra-territorially inasmuch as it affect- 
ed the trade or business of conducting prize competitions outside the State 
and was, therefore, beyond the competence of the State Legislature and invalid. 

(g) The impugned Act offended against art. 301 of the Constitution in- 
asmuch as it imposed restrictions on trade, commerce and intercourse between 
the States and was not saved by art. 804(b) of the Constitution. 

(h) The restrictions imposed by the impugned Act on the trade or busi- 
ness of the petitioners were not reasonable restrictions in the interests of the 
generak public and, therefore, contravened the fundamental right of the 
petitioners, who were citizens of India, to carry on their trade or business 
under art. 19(1)(g) of the Constitution. 

i) That ss. 10, 12 and 12A of the said Act offended against art. 14.of 
the Constitution inasmuch as they empowered discrimination . between prize 
competitions contained in newspapers or publications’ printed and published 
within the State and those.printed and published outside the State. 

The State of Bombay, which is now the appellant before us, on the other 
hand, maintained thate 

(a) The prize competitions conducted by the petitioners were a lottery. 

(b) The provisions of the impugned Act were valid and competent legis- 
lation under entries 83, 84 and 62 of the State List. 

o) The impugned Act was not extra-territorial in its operation. 

tS The prize competitions conducted by the petitioners were opposed to 
public policy and there could therefore be no trade or business of promoting 
such prize competitions. i 

(e) ‘As the petitioners were not carrying ona trade or business, no que- © 
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tion of offending their fundamental rights under art. 19(1)(g) or of a violation’ 
of art. 301 of the Constitution could arise. 

(f) Petitioner No. 2 being a Corporation was not a citizen and could 
not claim to be entitled to the fundamental right under art. 19(1)(g) of the 
Constitution. 

(g) In any event the restrictions on the alleged trade or business of the 
petitioners Imposed by the Act were reasonable reatrictions in the public inte- 
rest within the meaning of art. 19(6) and art. 304(b) of the Constitution. 

The trial Judge held: 

(a) The tax levied under ss. 12 and 12A of the Act was not a tax on « en- 
tertainment, amusement, betting or gambling, but that it was a tax on the trade 
_ or calling of the respondents and fell under entry 60 and not under entry 62 of 
the State List. 

(b) The prize competition conducted by the petitioners- was not a lottery 
and it could not be said to be either betting or gambling masmuch as it was a 
competition in which skill, knowledge and judgment on the part of the competi- 
tors were essential ingredients. 

(c) The levy of the tax under the said sections was void as offending 
against art. 276(2) of the Constitution. 

(d) The restrictions imposed by the impugned Act and the Rules there- 
under offended against art. 301 of the Constitution and were not saved by art. 
304(b) masmuch'as the restrictions imposed were neither reasonable nor in me 
public interest. 

(e) Petitioner No. 2, although it was a company, was a citizen of india 
and was entitled to the protection of art. 19 of the Constitution 

(f) The restrictions imposed by the impugned Act and the Rules made 
thereunder were neither reasonable nor in thé interests of the general public 
and were void as offending against art. 19(1)(g) of the Constitution. 

In the result the rule nisi was made absolute and it was further ordered that 
the State of Bombay, its servants and agents, do forbear from enforcing or 
taking any steps in enforcement, implementation, furtherance or pursuance 
of any of the provisions of the impugned Act and the 1952 Rules made there- 
under and particularly from enforcing any of the penal provisions against 
the petitioners, their Directors, officers, servants or agents and that the State 
of Bombay, its servants and agents, do allow the petitioners to carry on their 
trade and business of running the prize competition mentioned in the peti- 
tion and do forbear from demanding, collecting or recovering from the peti- 
tioners any tax as provided in the impugned Act or the said Rules in respect 
of the said, prize competition and that the State-of Bombay do pay to the 
petitioners their costa of the said applications. 

Being aggrieved by the decision of the trial Judge, the State of Bombay 
preferred an appeal on June 8, 1954. The Court ay Appeal dismissed the 
appeal and confirmed the order of the trial Judge, though on somewhat differ- 
ent grounds. It differed from the learned trial Judge on the view that he 
‘had taken that there was no legislative competence in ‘the Legislature to enact 
the legislation. It held that the topic of legislation was ‘gambling’ and the 
Legislature was competent to enact it under entry 34 of the State List. It, 
however, agreed with the learned trial Judge that the tax levied under s. 12A 
was not a tax on gambling but that it was a tax which fell under entry 60. It 
held that there was legislative*°competence in the Legislature to impose that 
tax but that the tax was invalid because it did not comply with the restriction 
contained m art. 276 (2) of the Constitution. Tt also todk the view that the 
tax, even assuming it was a tax on betting or gambling, could not-be justified 
because it did not fall under art. 804(b). It differed from the learned trial 
Judge when he found as a fact that the scheme underlying the prize competi- 
tions was not a lottery and came to the conclusion that the Act applied to. the 
prize competitions of the respondents. It held that the challenge of the peti- 
_ tioners to the impugned provisions succeeded because the restrictions contained 
in the impugned Act controllmg the business of the petitioners could not be 
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‘justified as the requirements of the provisions of art, 304(b) had not been 
complied with. The High Court agreed with the learned trial Judge that the 
petitioners’ prize competitions were their ‘‘business’’ which was entitled to thb 
protection guaranteed under the Constitution. It took the view that although 
the activity of the petitioners was a lottery, it was not an activity which was 
against public interest and, therefore, the provisions of Part XII of the Con- 
stitution applied to the respondents’ business. 

Being aggrieved by the said judgment of the Court of Appeal, the appel- 
lant applied for and obtained under arts. 132(1) and 138(1) of the Constitu- 
ae a certificate of fitness for appeal to this Court and hence this appeal 
before us. 

The principal question canvassed before us relates to the validity or other- 
wise of the impugned Act. The Court of Appeal has rightly pointed out that 
when the validity of an Act is called in question, the first thing for the Court 
to do is to examine whether the Act is a law with respect to a topic assigned 
to the particular Legislature which enacted it. If it is, then the Court is next 
to consider whether, in the case of an Act passed by the Legislature of a Pro- 
vince (now a State), its operation extends beyond the boundaries of the Pro- 
vince or the State, for under the provisions conferring legislative powers on 
it such Legislature can only make a law for its territories‘ or any part thereof 
and its Jaws cannot, in the absence of a territorial nexus, have any extra- 
territorial operation. If the impugned law satisfies both these tests, then final- 
ly the Court has to ascertain if there is anything in any other part of the 
Constitution which places any fetter on the legislative powers of such Legis- 
lature. The impugned Jaw has to pass all these three tests. 

Taking the first test first, it will be recalled that the 1948 Act was enacted 
by the vincial Legislature of Bombay when the Government of India Act, 
1985, was in force. Under ss. 99 and 100 of that Act the Provincial Legis- 
lature of Bombay had power to make laws for the Province of Bombay or 
any part thereof with respect to any of the matters enumerated in List U in 
the Seventh Schedule to that Act. It will also be remembered that the 1948 
Act was amended by Bombay Act XXX of 1952 after the Constitution of 
India had come into operation. Under arts. 245 and 246, subject to the pro- 
visions of the Constitution, the Legislature of the State of Bombay has power 
to make laws for the whole or any part of the State of Bombay with respect 
to any of the matters enumerated in List II of the Seventh Schedule to the 
Constitution. The State of Bombay, which is the appellant before us, claims 
that the impugned Act including s. 12A is a law made with respect to topics 
covered by entries 34 and 62 df List II in the Seventh Schedule to the Consti- 
tution which reproduce entries 86 and 50 of List II in the Seventh Schedule 
to the Government of India Act, 1935. On the other hand, the petitioners, 
who are respondents before us, maintain that the impugned Act is legislation 
under entries 26 and 60 in List II of the Seventh Schedule to the Constitution 
corresponding to entries 27 and 46 of List II in the Seventh Schedule to the 
Government of India Act, 1985, and that, in any event, s. 12A of the impugned 
Act, in so far as it imposes a tax, comes under entry 60 of List II in the Seventh 
Schedule to the Constitution corresponding to entry ‘46 of List IT in the 
Seventh Schedule to the Government of India Act, 1985, and not under entry 
62 of List IL in the Seventh Schedule to the Constitution corresponding to 
entry 50 of List II in the Seventh Schedule t the Government of India Act, 
1935, and that as the tax im exceeds Rs. 250, it is void under art. 276(2) 
which reproduces s. 142A of the Government of India Act, 1935. Reference 
will hereafter be made only to the relevant entries of List Ii in the Seventh 
Schedule to the Constitution, for they are substantially in the same terms as 
the corresponding entries of List II in the Seventh Schedule to the Govern- 
ment of India Act, 1985. For easy reference, the relevant entries jn List IT 
in the Seventh Schedule to the Constitution are set out below: 

` 98. Trade and commerce within the State subject to the provisions of entry 33 of 
List II. 
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34. Betting and gambling. ° 
60. Taxes on professions, trades, callings and employments. 
. Soe ee on luxuries, including taxes on entertainments, amusements, betting and 


In order to correctly appreciate the rival contentions and to come to a deci- 
sion as to the particular entry or entries under which the impugned Act 
including s. 12A thereof has been enacted, it is necessary to examine and to 
ascertain the purpose and scope of the impugned legislation. It may be men- 
tioned that the 1989 Act was enacted to regulate and levy a tax on prize com- 
petitions in the Province of Bombay. It did not deal. with lotteries at all. 
That Act was repealed by the 1948 Act which was enacted to control. and to 
levy a tax not only on prize competitions but on lotteries also. It is not un- 
reasonable to conclude that the clubbing together of lotteries and prize com- | 
petitions in the 1948 Act indicates that in the view of the Legislature the two 
topics were, in a way, allied to each other. As already indicated, the 1948 
Act was amended in 1952 by Bombay Act XXX of 1952 so as to extend. its 
operation to prize competitions contained in newspapers printed and published 
outside the State of Bombay. In s. 2(1)(d) of the impugned Act will be 
found the definition of ‘‘prise competition’? to which reference will be made 
hereafter in greater detail. Clause (dd) was inserted in s. 2(1) in 1952 de- 
fining ““promoter’’. Section 3 declares that subject to the provisions of the 
Act, all lotteries and all prize competitions are unlawfol. This is a clear indi- 
cation that the Legislature regarded lotteries and prize competitions as on the 
same footing and declared both of them to be unlawful, ject, of course, to 
the provisions of the Act. Section 4 creates certain offences in connection 
with lotteries and competitions punishable as therem mentioned. We may 
skip over as. 5 and 6 which deal exclusively with lotteries and pass on to s. 7. 
Section 7 provides that a prize competition shall be deemed to be an unlaw- 
ful prise competition unless a licence in respect of such competition has been 
obtamed by the promoter thereof. There are two provisos to the section which 
are not material for our present purpose. Section 8 imposes certain additio- 
nal penalty for contravention of the provisions of s. 7. Section 9 regulates 
the granting of licences on such fees and conditions and in such form as may 
be prescribed, that is to say, prescribed by rules. Section 10 makes it lawful 
for the Government, by general or special order, to, ster alia, prohibit the 
grant of licences in respect of a lottery or prixe competition or class of lot- 
teries or prize competitions throughout the State or in any area. Section 11 
empowers the Collector to suspend or cancel a licence granted under this Act 
jn certain circumstances therein specified. Section 12 authorises the levy of 
a tax on lotteries and prize competition at the rate of 25 per cent. of the total sum 
received or due in respect of such lottery or po competition. This section 
directa that the tax shall be collected from the promoter of such lottery or 
prize competition as the case may be. Subsection (2) of s. 12 empowers the 
State Government by a Notification in the Official Gazette, to enhance the rate 
of tax up to 50 per cent. of the total sum received or due in respect of such prize 
competition as may be specified in the Notification. Section 12A, which is of 
great importance for the purpose of this appeal, runs as follows: ` | 


respect of every Jottery or prite contained*in a newspaper or publication 
printed and published outside the State, for which a licence has been obtained under 
section 5, 6 ar 7, a tax at such rates as may be specified by the State Government in a 
notification in the’ Official Gazette not exceeding the rates specified in section 12 on 
the sums specified in the declaration made under section.15 by the promoter of the 
lottery or prize competition as having been received or due in respect of such lottery 
or prize competition or in a lump sum having regard to the circulation or distribution 
of the newspaper or publication in the State.” 3 

Section 15 requires every person promoting a lottery or prize competition of 
any kind to keep and maintain accounts relating to such lottery or prize: com- 
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petition and to submit to the Collector statements in such form and at such 
period as may be prescribed. It is not necessary for the purpose of this ap- 
peal to refer to the remaining sections which are designed to facilitate the 
main purpose of the Act and deal with procedural matters except to s. 81, 
which confers power on the State Government to make rules for the purpose 
of carrying out the provisions of the Act. In exercise of powers so conf 

on it, the State Government has, by Notification in the Official Gazette, made 
certain rules called the ‘Bombay Lotteries and Prize Competitions Control and 
Tax Rules, 1952, to which reference will be made hereafter. 

The petitioners contend that the object of the impugned Act is to control 
and to tax lotteries and prise competitions. It is not the purpose of the Act 
to prohibit either the lotteries or the prise competitions. They urge that the 
impugned Act deals alike with prise competitions which may partake of the 
nature of gambling and alao prize competitions which’ call for knowledge and 
skill for winning success, and in support of this contention relianee is placed 
on the definition of ‘‘prixe competition’’ in s. 2(1) (d) of the impugned Act. 
We are pressed to hold that the impugned Act in its entirety or at any rate 
in so far as it covers legitimate and innocent prize competition is a law with 
respect to trade and commerce under entry 26 and not with respect to bettme 
and gambling under entry 34. They also urge that in any event the taxing 
provisions, namely, ss. 12 and 12A are taxes on the trade of running prize 
competitions under entry 60 and not taxes on betting and Sere under 
entry 62. We are unable to accept the correctness of the aforesaid conten- 
tions for reasons which we proceed immediately to state. 

As it has already been mentioned, the impugned Act replaced the 1939 Act- 
which dealt only with prixé competitions. Section 2(4) of the 1989 Act. de- 
fined ‘‘prize competition’’ in the terms following : 

2(2) ‘Prize Competition’ includes— 

(a) crossword prize competition, missing words competition, picture prize competition, 
number prize competition, or any other competition, for which the solution is prepared 
beforehand by the promoters of the competition or for which the solution is ‘determined 


lot; 

(b) any competition in which prizes are offered for forecasta of the result either of 
a future event or of a pest event the result of which is not yet ascertained or not yet 
generally known; and 

(c) any other competition success in which does not depend to a substantial degree 
upon the exercise of skill, 
but does not include a prize competition contained in a newspaper or periodical printed 
and published outside the Province af Bombay.” : 
The 1948 Act s. 2(1)(d), as originally enacted, substantially reproduced the 
definition of ‘‘prise competition’? as given in s. 2(4) of the 1989 Act. Sec- 
tion 2(1) (d) of the 1948 Act, as originally enacted, ran as follows: 

“2(1)(d) ‘Prize Competition’ inckudes— 

(i) crossword prize competition, missing words prize competition, picture prize com- 


(H) any competition in which prizes are offered for forecasts of the result either of a 
future event or of a past event the result of which: is'not yet ascertained or not yet 
generally known; and ° ' ' 

(1) any other competition success in which does not depend to a substantial degree 


upon the exercise of skill, l 
but does not include a prize competition contained in a'newspaper printed and published 
outside the Province of Bombay;” ` 


qualifying clause ‘‘for which the solution is prepared beforehand by the pro- 
moters of the competition or for which the solution is determined: by lot’’ ap- 
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plied equally to each of the five kinds of prize competitions included in that’ 
category and set out one after another in a continuous sentence. It should also 
be noted that the qualifying clause consisted of two parts separated from 
each other by the disjunctive word ‘‘or’’. Both parts of the qualifying 
clause indicated that each of the five kinds of prize competitions which they 
qualified were of a gambling nature. Thus a prize competition for which a 
solution was prepared beforehand was clearly a gambling prize competition, 
for the competitors were only invited to guess what the solution prepared 
beforehand by the promoters might be, or in other words, as Lord Hewart, 
C.J., observed in Coles v. Odhams Press, Ld.,’ ‘‘the competitors are invited 
to pay certain number of pence to have the opportunity of taking blind shots 
at a hidden target’’. Prize competitions to which the second part of the quali- 
fying clause applied, that is to say, the prize competitions for which the sotu- 
tion was determined by lot, was necessarily a gambling adventure. On the 
language used in the definition section of the 1939 Act as well as in the 1948: 
Act, as originally enacted, there could be no doubt that each of the five kinds 
of prize competitions included in the first category to each of which the quali- 
fying clause applied was of a gambling nature. Nor has it been questioned 
that the third category, which comprised ‘‘any other competition success in 
which does not depend to a substantial degree upon the exercise of skill’’, 
constituted a gambling competition. At one time the notion was that in order 
to be branded as gambling the competition must be one success in which de- 
pended entirely on chance. If even a scintilla of skill was required for suc- 
cess, the competition could not be regarded as of a gambling nature. The 
Court of Appeal in the judgment under appeal has shown how opinions have 
since the earlier decisions were’ given, and it is not necessary for us 
to discuss the matter again. It will suffice to say that we agree with the Court 
of Appeal that a competition in order to avoid the stigma of gambling must 
depend to a substantial degree upon the exercise of skill. Therefore, a com- 
petition success wherein does not depend to a substantial degree upon the 
exercise of skill is now recdgnised to be‘of a gambling nature. From the above 
discussion it follows that according to the definition of prize competition given 
in the 1989 Act as in the 1948 Act as originally enacted, the five kinds of 
prize competition comprised in the first category and the competition in the 
third category were all'of a gambling nature. In between those two categories 
of gambling competitions were squeezed in, as the second category, ‘‘competi- 
tions in which prizes were offered for forecasts of the results either of a future 
event or of a past event the result of which is not yet ascertained or is not 
yet generally known’’. This juxtaposition is important and significant and 
will hereafter be discussed in greater detail. | 
As already stated the 1948 Act was amended in 1952 by Bombay Act 
XXX of 1952. Section 2(2)(d) ag amended runs as follows: 
‘Prize competition’ tnchides— 
(i) (1) croms-word prite competition, | 
(2) missing word prize competition, _ 
(3) picture prire competition, 
(4) number prire competition, or : 
(5) any other prize competition, for which the solution-is or is not 
beforehand by the promoters or fog which the solution’is determined by lot or chance; 
(4) any competition in which prtres are offered for forepasts of the results either 
of a future event or of a past event the result of which is not yet ascertained or not 
yet generally known; and 
(#4) any other competition succees in which does not depend to a substantial degree 
upon the exercise of skill;” 
It will be noticed that the concluding sentence ‘‘but does not include a prize 
competition contained in a newspaper printed and published outside the Pror 
vinée of Bombay’’ has been deleted. This deletion has very far reaching effect, 
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E 


tp57.] STATE OF BOMBAY Y. CHAMARBAUGWALA (8.C.}—Das O. d. 955 


for it has done away with the exclusion of prize competitions contained in a 
newspaper printed and published outside the State of Bombay from the scope 
of the definition. In ‘the next place, it should be noted that the definition of 
prize competition still comprises three categories as before. The second and 
the third categories are couched in exactly the same language as were their 
counterparts in the earlier definitions. It is only im the first category that 
certain changes are noticeable. The five kinds of prise competitions that were 
included in the first category of the old definition are still there, but instead 
of their being set out one after another in a continuous sentence, they have been 
set out one below another with a separate number assigned to each of them. 
The qualifying clause has been amended by inserting the words ‘‘or is not’’ 
after the word ‘‘is’’ and before the word ‘‘prepared’’ and by adding the words 
‘Cor ehance’’ after the word ‘‘lot’’. The qualifying clause appears, as before, 
after the fifth item in the first category. It will be noticed that there is a 
comma after each of the five items including the fifth item. The mere assign- 
ing a separate number to the five items of prize competitions included in the 
first category doea not, in our judgment, affect or alter the meaning, scope 
and effect of this part of the definition. The numbering of the five items has 
not dissociated any of them from the qualifying clause. If the qualifying 
clause were intended to apply only to the fifth item, then there would have 
been no comma after the fifth item. In our opinion, therefore, the qualifying 
clause continues to apply to each of the five items as before the amendment. 
There is grammatically no difficulty in reading the qualifying clause as lend- 
ing colour to each of those items. 

Accepting that the qualifying clause applies to each of the five kinds of 
prise competitions incknded in the first category, it is urged that the qualify- 
ing clause as amended indicates that the Legislature intended to include inno- 
cent prize competitions within the definition so as to bring all prize competi- 
tions, legitimate or otherwise, within the operation of the regulatory provisions 
of the Act including the taxing sections. The argument is thus formulated. 
As a result of the amendment the qualifying clause has been broken up into 
three parts separated from each other by the disjunctive word ‘‘or’’. The 
three parts are (1) for which the solution is prepared beforehand by the pro- 
moters, (2) for which the solution is not prepared beforehand by the promo- 
tera and (8) for which the solution is determined by lot or chance. The first 
and the third parts of the qualifying clause, it is conceded, will, when applied 
to the preceding five kinds of prize competitions, make each of them gambling 
adventures; but it is contended that prize competitions to which the second 
part of the qualifying clause may apply, that is to say prize competitions for © 
which the solution is not prepared beforehand, need not be of a gambling 
nature at all and at any rate many of them may well be of an mnocent type. 
This argument hangs on the frail peg of unskilful draftsmanship. It has been 
seen that in the old definitions all the five kinds of prize competitions included 
in the first category were of a gambling nature. We find no cogent reason— 
and none has been —why the Legislature which treated lotteries and 
prize competitions on the same footing should suddenly enlarge the first cate- 
gory so as to include innocent prize competitions. To hold that the first cate- 
gory of prize competitions includes innocent prize competitions will go against 
the obvious tenor of the impugned Act. The 1939 Act dealt with prize com- 
petitions only and the first category in the definition given there comprised 
only gambling compefitions. The 1948 Act clubbed together lotteries and 
prize competitions and the first category of the prize competitions included in 
the definition as originally enacted was purely gambling as both parts of the 
qualifying clause clearly indicated. Section 3 of the Act declared afl lotteries 
and all prize competitions unlawful. There could be no reason for declaring 
innocent prize competitions unlawful. The regulatory provisions for licen- 
sing, and taxing apply to all prize competitions. If it were intended to in- 
clude innocent prize competitions in the first category, one would have expect- 
ed the Legislature to have made separate provisions for the legitimate prize 


956 THE BOMBAY LAW REPORTER. [VoL Lx, 


competitions imposing leas rigorous regulations than what had been imposed? 
on illegitimate prize competitions. It will become difficult to apply the same 
taxing. sections to legitimate as well as to illegitimate competitions Tax on 
legitimate competitions may well be a tax under entry 60 on the.trader who 
carries on the trade of innocent and legitimate competition. It may be and ` 
Indeed it has been the subject of serious controversy whether an illegitimate 
competition can be regarded as a trade at all and in one view of the matter 
the tax may have to be justified as a tax on betting and gambling under entry. 
62. idering the nature, scope and effect of the impugned Act we enter- 
tain no doubt whatever that the firat ry of prize competitions .does not 
include any innocent prize competitions. ch is what we conceive to be the 
clear intention of the Legislature as expreased in the impugned Act read as a 
fale oes io acy it this obvious intention as we are bound to do, we 
ve orce to read word ‘‘or’’ appearing in the qualifying ing clausd after 
the word ‘‘promoter’’ and before the word ‘‘for’’ as ‘‘and’’. \Well known 
canons of construction of statutes permit us to do so.1. 

A similar argument was sought to be raised on a construction of cl. (#) of 
s. 2(1) (d). As already stated, in between the first and the third categories 
of prize competitions which, as already seen, are of a gambling nature, the 
definition has included a second category of competitions in which prizes are 
offered for forecasta of the results either of a future event or of a past event 
the regult of which is not yet ascertained or not yet generally known. It is 
said that forecasts of such events as are specified in the section need not neces- 
sarily depend on chance, for it may be accurately done by the exercise of 
knowl and skill derived from a close study of the statistics of similar 
events of the past. It may be that expert statisticians may form some idea of 
the result of an uncertain future event, but it is difficult to treat the invitation 
to the general public to participate in these competitions as an invitation to 
a game of skill The ordinary common people who usually join in these com- 
petitions can hardly be credited with such abundance of statistical skill as 
will enable them, by the application of their skill, to attain success. For most, 
if not all, of them the forecast is nothing better than a shot at a hidden tar. 
get. Apart from the unlikelihood that the Legislatrue in enacting a statute tar- 
ring both lotteries and prize competitions with the same brush as indicated by s. 8 
would squeeze in innocent prize competitions in between two categories of 

urely gambling varieties of them, all the considerations and difficulties we 
have adverted to m connection with the construction of the first category and 
the qualifying clause therein will apply mutatis mutandts to the interpretation 
of this second clause. 

Reliance is placed on s. 26 of the English Betting and Lotteries Act, 1984, 
(24 & 25 Geo. V, e 58), in kid of the construction of the second category of 
prize competitions included in the definition given in the impugned Act. The 
relevant portion of s. 26 of the aforesaid Act runs thus: i 

“28. (1) It shall be. unlawful to conduct in or through any newspaper, or in con- 
nection with any trade or business or the sale of any article to the public— 

(a) any competition in which prizes are offered for forecasts of the result either of a 
future event, or of a pest event the result of which is not yet ascertained or not yet 
generally known; : 

-(b) any other competition success in which does not depend to a substantial degree 
upon the exercise of skill:” a 
It ‘will be noticed that this section is not a definition section at all but is a 
penal section which makes certain competitions mentioned in the two clauses 
unlawful Clause (a) of that section, which corresponds to our-second eate- 
gory, is not. sandwiched between two categories of gambling prize competitions. 
In Elderton v. Totahsator Co. Lid.? on which the petitioners rely, ques- 
tion was whether the football pool advertised in newspapers by-the appellant 


"1 See Maxwell on the Interpretation of 2 [1945] 3 ANE, R. 624. 
Statutes, 10th edn., p. 238. 
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company came within the wide language of cÈ (a) of that section which was in 
Part Il of the Act. Whether the appellant company’s’ football pool called for 
any skill on the part of the ‘‘investors’’ or whether it was of a 
nature was not directly relevant to the discussion whether it fell within cl. (4). 
The penal provisions of the English Act and the decision of the Court of 
Appeal throw no light on the construction of our definition clause. Seeing 
that prize competitions have been clubbed together with lotteries and dealt 
with in the same Act and seeing that the second category of the definition 
of ‘‘prize competition’’ is sandwiched in between the other two categories 
which arè clearly of a gambling nature and in view of the other provisions of 
the impugned Act and in particular s. 8 and the taxing sections, we are clearly 
of opinion that the definition of ‘‘prize competition’’ on a proper construction 
of the Ianguage of s. 2(1)(d) in the light of the other provisions of the 
Act read as a whole comprises only prize competitions which are of the nature 
of a lottery in the wider sense, that is to say, of the nature of gamblmg. The 
Court of Appeal took the view that although as a matter of construction the 
definition did include innocent prize competitions, yet by the application of 
another principle, namely, that a literal construction will make the law invalid 
because of ita overstepping the limits of, entry 26, which comprises only trade 
and commerce within the State, the definition should be read as limited only 
to gambling prize competitions so as to make it a law with respect to betting 
and gambling under entry 84. It is not necessary for us in this case to con- 
sider whether the principle laid down by Sir Maurice Gwyer C.J., in In re 
The Hindu Women’s Rights to Property Act case’ can be called in aid to cut 
down the scope of a section by omitting one of two things when the section on a 
proper construction includes two things, for we are unable, with great res- 
pect, to agree with the Court of Appeal that on a proper construction the def- 
nition covers both gambling and innocent competitions. In our view, the 
section, on a true construction, covers only gambling prize competitions and 
the Act is a law with respect to betting and gambling under entry 34. As, for 
the foregoing reasons, we have already arrived at the conclusion just stated, 
it is unnecessary for us to refer to the language used in the third category 
and to invoke the rule of construction which goes by the name of noscitur a 
socis relied on by learned counsel for the appellant. 
= The next point urged is that although the Act may come under entry 34, 
the taxing provisions of s. 12A cannot be said to impose a tax on betting and 
gambling under entry 62 but imposes a tax on trade under entry 60. Once 
is held that the impugned Act is on the topic of betting and gambling under 
try 84, the tax Imposed by such a statute, one would think, would 
a tax on betting and gambling under entry 62. The Appeal Court 
has expressed the view that s. 12-A does not fall within entry 62, for it does 
not impose a tax on the gambler but imposes a tax on the petitioners who do 
not themselves gamble but who only promote the prize competitions. So far 
as the promoters are concerned, the tax levied from them can only be regarded 
as tax on the trade of prize competitions carried on by them. This, with res- 
pect, is taking a very narrow view of the matter. Entry 62 talks of taxes on 
betting and gambling.and not of taxes on the men who bet or gamble. It is 
necessary, therefore, to bear in mind the real nature of the tax. The tax im- 
posed by s. 12-A is, in terms, a percentage of dhe sums specified in the decla- 
ration made under s. 1§ by the promoter or a lump sum having regard to the 
circulation and distribution of the newspaper or publication in the State. 
Under s. 15 the promoter of a prize competition carried on in a newspaper or 
publication printed and published outside the State is to make a declaration 
in such form and at such period as may be prescribed. Form ‘J’ prescribed 
by Y. 11(c) requires the promoter to declare, among other things, the total 
cumber of tickets/coupons received for the competitions. from the State of 
Bombay and the total receipts out of the sale of the trckets/coupons from the 
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State of Bombay. . The percentage under s. 12A is to be calculated on the total 
sums specified in the declaration. It is clear, therefore, that, the tax sought 
to be imposed by the impugned Act is a percentage of the aggregate of the 
entry fees received from the State of Bombay. On ultimate analysis it is a 
tax on each entry fee received from each individual competitor who remits it 
from the State of Bombay. In gigantic prize competitions which the prize 
competitions run by the petitioners undoubtedly are, it is extremely difficult 
and indeed well nigh impossible for the State to get at each individual com- 
petitor, and the provision for collecting the tax from the promoters after the 
entry fees come into their hands is nothing but a convenient method of. collect- 
ing the tax, In other words, the taxing authority finds it convenient in the 
course of administration to collect the duty in respect of the gambling activi- 
ties represented by each of the entries when the same reaches the hands of the 
promoters. The tax on gambling is a well recognised group of. indirect taxes 
as stated by Findlay Shirras in his Science of Public Finance, Vol. IT, p. 680. 
It is a kind of tax which, in the language of J. S. Mill quoted by Lord Hob- 
house in Bank of Toronto v. Lambe,’ is demanded from the promoter im the 
expectation and intention that he shall indemnify himself at the expense of 
the gamblers who sent entrance fees to him. That, we think, is the general 
tendency of the tax according to the common understanding of men. It is 
not difficult for the promoters to pass on the tax to the gamblers, for they may 
charge the proportionate percentage on the amount of each entry as the seller 
of goods charges the sales tax or he may increase the entrance fee from 4 annag 
to 5 annas 6 pies to cover the tax. If in particular circumstances it ia econo- 
mically undesirable or practically impossible to pass on the tax to the gamblers, 
that circumstance is not a decisive or even a relevant consideration for ascer- 
taining the true nature of the tax, fr it does not affect the general tendency ' 
of the tax which remains. If taxation on betting and gambling is to be regard- 
ed as a means of controlling betting and gambling activities, then the easiest 
and surest way of doing so is to get at the promoters who encourage and pro- 
mote the unsocial activities and who hold the gamblers’ money in their hands. 
To collect the tax from the promoters is not to tax the promoters but is a con- 
venient way of imposing the tax on betting and gambling and indirectly taxing 
the gamblers themselves. It is to be noted that the tax here is not on the pro- 
fits made by the petitioners but it is a percentage of the total sum received 
by them: from the State of Bombay as entrance fees without the deduction of ` 
any expense. This circumstance also indicates that it is not a tax on a trade.” 
According to the general understanding of men, as stated by Lord Warrington 
of Clyffe in Rex v. Caledoman Collteries,2 there are marked distinctions 
between a tax on gross collection and a tax on income which for taxation pur- 
poses means gains and- profits. Similar considerations may apply to tax on 
trade. There is yet another cogent reason for holding that the tax imposed 
by s. 12A is & tax on betting and. gambling. In enacting the statute the Legis- 
lature was undoubtedly making a law with respect to betting and gambling 
under entry 34 as hereinbefore mentioned. By the amending Act XXX of 
1952, the Legislature by deleting the concluding words of the definition of 
‘prize competition’, namely, ‘‘but does not include ete., eote.” extended the 
operation of the Act to-prize competitions carried on in newspapers printed 
and published outside the State of Bombay. They knew that under art. 276 
which reproduced s. 142A of the Government of India Act, 1935, they could 
not impose a tax exceeding the sum of Rs. 250.on any’ trade or calling under 
entry 60. If the tax can be referable either to entry 60 or to entry 62, 
then in view of the fact that s. 12A will become at least partially, if not 
wholly, invalid as a tax on trade or calling under entry 60 by reason of art. 
276(2), the Court must, in order to uphold the section, follow the well estab- 
lished principle of construction laid down by the Federal Court-of India and 
hold that the Legislature must have bean contemplating to make a law: with 
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yespect to betting and gambling under entry 62, for ‘there is no constitutional 
limit to the quantum of tax which can be imposed by a law made under that 
entry. For. reasons stated above, we ave satisfied that B. 12-A is supportable 
as a valid piece of legislation under.entry 62. 

The next point urged by the petitioners is that under arta. 245 and 246 the 
Legislature of a State can only make a law for the State or any part thereof and ° 
consequently the Legislature overstepped the limits of its legislative field when 
by the impugned Act it purported to affect men residing and carrying on busi- 
ness outside the State. It is submitted that there is no sufficient territorial 
nexus between the State and the activities of the petitioners who are not in 
the State. The doctrine of territorial nexus is well established and there is 
no dispute as to the principles. -As enunciated by learned counsel for the 
petitioners, if there is a territorial nexus between the person sought to be 
charged and the State seeking to tax him, the taxing statute may be upheld. 
Sufficiency of the territorial connection involves a consideration of two ele- 
ments, namely, (a) the connection must be real and not illusory and (b) the 
liability sought to be imposed must be pertinent to that connection. It is 
conceded that it is of no importance on the question of validity that the lia- 
`- bility imposed is or may be altogether disproportionate to the territorial con- 
nection. In other words, if the connection is sufficient in the sense mentioned 
above, the extent of such connection affecta merely the policy and not the 
validity of the legislation. Keeping these principles in mind we have to as- 
certain if in the case before us there was sufficient territorial nexus to en- 
title the Bombay Legislature to make the impugned law. The question whe- 
ther in a given case there is sufficient territorial nexus is essentially one of 
fact. The trial Court took the view that the territorial nexus was not sufficient 
to uphold the validity of the law under debate. The Court of Appeal took a 
different view of the facts and upheld the law. We find ourselves in agreement 
with the Court of Appeal. The newspaper ‘‘Sporting Star” printed and pub- 
lished in Bangalore is widely circulated in the State of Bombay. The peti- 
tioners have set up collection depots within the State to receive entry forms 
and the fees. They have appointed local collectors. Besides the circulation 
of the copies of the ‘‘Sporting Star’’, the petitioners print over 40,000 extra 
coupons for distribution which no doubt are available from their local collect- 
ors. The most important circumstances in these competitions is the alluring 
invitation ‘to participate in the competition where very large prizes amounting 
to thousands of rupees and sometimes running into a lakh of rupees may be 
won at and for a paltry entrance fee of say 4 annas per entry. These adver- 
tisementg reach a large number of people resident within the State. The . 
gamblers, euphemistically called the competitors, fil up the entry forms and 
either leave it along with the entry fees at the collection depots set up in the 
State of Bombay or send the same by post from Bombay. All the activities that 
the gambler is ordinarily expected to undertake take place, mostly if not en- 
tirely, in the State of Bombay, and after sending the entry forms and the fees 
the gamblers hold their soul in patience in great expectations that fortune may 
amile on them. In our judgment the standing invitations, the filling up of the 
forms and the payment of money take place within the State which is seeking 
to tax only the amount received by the petitionera from the State of Bombay. 
The tax is on gambling althongh collected from the promoters. All these, we 
think, constitute sufficient territorial nexus whfch entitles the State of Bom- 
bay to impose a tax on the gambling that takes place within its boundaries and 
the law cannot be struck: down on the ground-of extra territoriality, 

Assuming that the impugned Act is well within the legislative competence 
of the Bombay Legislature and that it is not invalid on the ground of extra- 
territorial operation, we have next to examine and see if there is anything else 
in the Constitution which renders it invalid. The petitioners contend that 
even if the prize competitions constitute gambling transactions,. they are 
nevertheless trade or business activities, and that that being so, the impugned 
Act infringes. the- petitioners’ fundamental right undér art. 19(1)(g) .of the 
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Constitution to carry on their trade or business and that the restrictions im? 
posed by the Act casnot possibly be supported as reasonable restrictions in the 
interests -of the general public permissible under art. 19(6). The petitioners 
also point out that the trade or business carried on by them is not confined 
withm the limits of the State of Mysore but extends across the State bounda- 
ries into other States within the territories of India and even into lands beyond 
the Union of India, and they urge that in view of the inter-State nature of 
their trade or busmess the restrictions imposed by the impugned Act offend 
against art. 301 which declares that, subject to the other provisions of Part 
XIII of the Constitution, trade, commerce and intercourse ughout the ter- 
ritory of India ghall be free and cannot be supported under art. 304(b) for 
the restrictions cannot be said to be reasonable or required in the public inte- 
rest and because the procedural requirements of the proviso theretb had not 
been complied with. The State of Bombay repudiates these contentions and 
submits that as P competitions are opposed to publie policy, there can be 
no ‘‘trade’’ or ess’’ in promoting a prize competition, and the question 
of mfraction of ogee ra ER fundamental right to carry on trade or busi- 
ness guaranteed by art. 19(1)(g) or of the violation of the freedom of trade, 


eommerce or intercourse declared by art. 301 does not arise at all, and that in ` 


any event if art. 19(1)(g) or art. 301 applies at all, the restrictions imposed 
by the impugned Act are reasonable restrictions necessary in the interest of 
the general pubic and saved by art. 19(6) and by art. 304(b) of the Con- 
stitution. It is eonceded that the bill which became Act XXX of 1952 and 
amended the 1948 Act in the manner hereinbefore stated was mtroduced m 
the Legislature of the State without the previous sanction of the President 
and consequently the condition precedent to the validity of the resulting Act 
as laid down in the proviso had not been complied with, but it is submitted, 


we think correctly, that the defect was cured, under art. 255, by the assent — 


given subsequently by the President to the impugned Act. It is, however, 
admitted by learned counsel appearing for the appellant State that under art. 
255 the subsequent assent of the President will save the Act if the other condi- 
tion embodied in art. 804(b) as to the restrictions imposed by it being reason- 
able in the public interest is held to be satisfied, but it will not save the rules 
framed under s. 31 of the impugned Act which had never been placed before 


the President or assented to or approved by him. We now proceed to examine i 


and deal with these rival contentions. 

The first branch of. the argument on this part E PEE EEE 
tion of a very far reaching nature. The question posed before us ig: m 
the promotion of prize competitions, which are opposed to public Poliny i be 
characterised as a ‘‘trade or business” within the meaning of art. 19(1)(g) 

‘‘trade, commerée and intercourse” within art. 3011 The learned trial 
Judge has expressed the view that if he were able to hold that the prize com- 
petitions con or by the petitioners were of a gambling nature, he would 
have had no difficulty in concluding that they were outside the protection of 
the Constitution. The Court of Appeal, however, took a different view. 
What weighed with the Court of Appeal was the fact that the Legislature had 
not prohibited gambling outright but only made provisions for regulating the 
same and further that the State was making a profit out of these prise com- 
petitions by levying taxes thergon. It is neceasdry to consider the arguments 
that have been adduced before us by learned counsel for the parties in support 
of their respective contentions. 

It will be noted that art. 19(1)(g) in very general terms guarantees to. all 
citizens the right to carry on any occupation, trade or business, and cL (6) 
of art. 19 protects legislation which may, in the interest of the general public, 
impose reasonable restrictions on the exercise of the right conferred by art. 
19(1) (g). Likewise art. 301 declares that trade, commerce.and intercourse 
throughout, the territory of India shall be free, ‘but makes such declaration 
subject to the other provisions of Part XIII of the Constitution. Articlea 302- 
805, which are in that Part, lay down certain restrictions subject to which the 
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“eclaration contained in art. 301 is to pperate. Article 302‘empowers Parliament 
by law to impose restrictions on the dom of trade, commerce or intercourse 
not only between one State and another but also within the State, provided in 
either case such restrictions are required in the public interest.. Article 304(5} 
authorises the State Legislatures to impose reasonable restrictions on the free- 
dom of trade, commerce or intercourse with or within the States as may be 
required in the public interest, provided.the formalities of procedure are com- 
plied with. Articles 19(1)(g) and .801, itis ‘pointed out, are two facets of the 
same thing-—+the freedom of trade. ‘Article 19(1)(g) looks at the matter from 
the point of view of the individual citizens and: protects their individual right 
to carry on their trade or busmess. Article 301 looks at the matter from ‘the 
point of view of the country’s trade and cornmerce as a whole, as distinct from 
the individual interests of the citizens and it -relates: to trade, commerce or 
intercourse both with and within the States. The question which calls for our 
decision is as to the true meaning, import and scope of the freedom so guai 
ranteed and declared by our Constitutio. We have been referred to a large 
number of decisions bearing on the Australian and American Constitutions 
m aid of the construction of the relevant articles of our Constitution. ms 

In the Commonwealth of Australia Constitution Act (68 and 64 Vic, ce. 12) 
there 18 s. 92 from. which our art. 801 appears to have been taken. The mate- 
rial part of s. 92 runs thus: 

“Ou, the: fogaid oi gaion dia oi anian trades Sanimeece: audi intercourse 
among the States, whether by means of internal carriage or ocean navigation, shall be 
absolutely free.” l 
It has béen held in James v. Commonwealth of Australia’ that the word ‘‘ab- 
solutely’’ adds nothing but emphasis:to the width of the section. ' In the same 
case it has also been stated ‘and decided that the section imposes a fetter on 
the legislative power not only of the Commonwealth Parliament but also of 
the Parliament of the States. It has been equally authoritatively held that 
the words ‘‘whether by means of internal carriage or ocean navigation” occur- 
ring in the section do not restrict its operation to such things and persons 
as are carried by land or sea but that the section extends to al activities car- 
ried on by means of inter-State transactions (Commonwealth of Austra v, 
Bank of New South Wales*).. The Privy Council in the last mentioned case 
had also said at page 299 that it A no longer arguable that freedom from 
customs or other monetary charges alone is secured by the section. The idea 
underlying the section was that the Federation in Australia should abolish 
the frontiers between the different States and create. one Australia and that 
conception involved freedom from customs duties, imports, border prohibitions 
and restrictions of every kind, so that the people of Australia would be free 
to trade with each’ other and to pass to and fro from one State to another 
without any let or hindrance, or without any burden or restriction based mere- 
Jy on the fact that they were not: members of the same pee (James v. Com- 
monwealth of Australia). 

One cannot but be struck by the TRUR ne sonal of language used in 
the section. Such a wide enunciation of the freedom of inter-State trade, com- 
merce and intercourse was hound to lead to difficulties. The full import and 
true meaning of the general words had to be considered, as years went past, 
in relation: to the vicissitudes of altering factseand circumstances which from 
time to time emerged. a The changing circumstances and the necessities com- 
pelled the Court to reach the conclusion that the conception of freedom of 
trade, commerce and intercourse in, a community regulated by law presup- 
posed some degree of restriction on the mdividual. Cases arose ott of sta- 
tuted enacted for restricting competition of privately owned motor vehicles with 

ublicly owned railways, or to compel users of motor to contribtite ‘to the mb- 
keen of the roads, e.g., Willard-v. Rawson? ; The King v. Vieeard: Ex parte Hi4 


1 [1986] A. O. 578, 627. c 3 PAE L. R. 316. So 
2- [1950] A. O. 235, 302-303. 1988) 50 0. L- R. 8d. co os 
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and O. Gilpin Lid. v. Commissioner for Road Transport & Tramways (N.8.W.).? 
In each of these three cases the State law was upheld as not offending against 
s. 92. Cases arose under statutes which were sought to be supported on the ground 
of health. In Ex parte Nelson (No. 1)2 a New South Wales statute prohibited 
entry of cattle from tick infected area until dipped. Applying the principle of 
pith and substance, it was held that restrictions looked at in their true light, 
were aids to and not restrictions upon the freedom of inter-State trade,- com- 
' merce and intercourse. In Tasmama v. Victoria® the absolute probihition of 
imports of potatoes from Tasmania to Vistoria could not on facts be support- 
æd as a health measure and tly was struck down as a violation of 
s. 92. In James v. Commonwealth of Australiat came up for consideration 
the Dried Fruits Act, 1928-35, which prohibited the carrying of any dried 
fruit from: one State to another except under a licence, and which provided 
for penalty for its contravention. The regulations authorised the Minister 
to direct the licensee to export a certain percentage of dried fruits from Aus- 
tralia, The Mimister by an order determined that it would be a condition 
of the licence that the licensee should export a percentage of the dried fruits 
as therein mentioned. The appellant having refused to apply for a licence, 
his consignments of dried fruits shipped from Adelaide for delivery at Sydney 
in performance of contracts for eal were seized. The appellant brought an 
action for damages for what he alleged to be a wrongful seizure. After hold- 
ing that the section bound the Parliament of Commonwealth, equally with 
those of the States the Judicial Committes proceeded to say that the freedom 
declared in s. 92 must be somehow limited and the only limitation which emerg- 
ed from the context and which could logically and realistically apply was free- 
dom at what was the crucial point in inter-State trade, namely at the State 
barrier (p. 681). In the later case of Commonwealth of Australia v. Bank of 
New South Wales® it has been said that those words were to be read secundum 
subjectam materiam and could not be interpreted as a decision either that it 
was only the passage of goods which is protected by s. 92 or that it is only at 
the frontier that the stipulated freedom might be impaired (p. 308). 

Learned counsel for the State has strongly relied on two decisions of the 
_Australian High Court in both of which the validity of a New South Wales 
Statute called the Lotteries and Art Unions Act, 1901-1929, was called in ques- 
tion. Section 21 of that Act provided: 

Whoever sells or offers for sale or accepts amy money in respect of the purchase of 

any ticket or share in a foreign lottery shall be Hable to a penalty.” 
In the first of those two cases—The King v. Connare: Ea parte Wawn®—tho 
appellant offered for sale in Sydney a ticket in a lottery lawfully conducted in 
Tastinania and was convicted of an offence under s. 21. He challenged 
the validity of the law on the ground that it interfered with the freedom 


l (19 52.0. L. R. 189. 5 [1950] A.C. 285, 302, 303. 
9 (1928) 42 0. L. R. 209. 6 (1939) 61C. L. R. 506. ~ 
3 (1835) 520. L. R. 157. 7 [1936] A. ©. 578, 627, 
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regarded as trading. The learned Judge took’ note of'the fact that New South 
Wales law allowed State lotteries and concluded that the true character of 
the impugned Act was to suppress gambling in foreign lottery tickets and 
examined from the historical point of view, from ‘the character of the Act, its 
function and its effect u the flow of commerce, the Act did not, in his 
view, restrict or hinder the freedom of any trade across the frontier of thé 
States. Dixon J., as he then was, gave two reasons for his opinion, namely 
that the transaction was not in itself a transaction of inter-State trade, com- 
méree or intercourse but was a sale in New South Wales of a ticket then m 
New South Wales and that, apart from the State lottery and permitted charit- 
able raffles, the Act suppressed uniformly the sale of all lottery tickets in New 
South Wales. Adverting to the argument which, in substance, asked the 
Court to declare that s. 92 had created an- overriding constitutional right to 
traffic or invest in lotteries so long as the trafficker or mvestor could succeed 
in placing some boundary or other between himself and the conductor of the 
lottery, Evatt J., said (pp. 619-20) : 

“In my opinion such a proposition cannot be supported in principle or by reference 

to authority. For it is obvious that appellant’s argument also involves the assertion of 
the constitutional rights of a citizen, so long as he can rely upon, or if necessary artif- 
clalty create, some inter-State connection in his business, to sell indecent and obscene 
publications, diseased cattle, hnpure foods, unbranded poisons, unstamped silver, un- 
graded frutt and so forth.” f ' 
The obvious inconvenience and undesirability of the effects to be produced if 
such extravagant arguments were to prevail led the learned Judge to think 
` (at p. 620) that in the interpretation of s. 92 it was permissible to accept 
some postulates or axioms demanded alike by the dictates of common sense 
and by some knowledge of what was being attempted by the founders of the 
Australian Commonwealth. Making these assumptions and concessions Evatt 
J. opined (at p. 621) that the guarantee contained in s. 92 had nothmg what- 
ever to say on the topic of inter-State lotteries and could not be invoked to 
prevent either the suppression or the restriction m the public interest of the 
practice of gambling or investing in such lotteries. The learned Judge did 
not think that lottery tickets could be regarded as goods or commodities which 
were entitled to the protection of s. 92, and concluded thus (p. 628) : 

“If they are goods or commodities they belong to a very special category so special 
thet in the interests of its citizens the State may legitimately exile them from the realm 
of trade, commerce or business. The indiscriminate sale of such tickets may be regarded 
as causing business disturbance and loss which, on general grounds of policy, the State 
is entitled to prevent or at least minimize.” 

McTiernan J., was even more forthright in placing. gambling outside the pale 
of trade, commerce and intercourse. . At p. 631 he said: 

“Some trades are more adventurous or speculative than others, but trade or commerce 
as a. branch of human activity belongs to an order entirely different fram gaming or 
gambling. Whether a particular activity falls withm the ome or the other order is a 
matter of social opinion rather than jurisprudence. ..It is gambling to buy a ticket or share 
iri a lottery. Such a transaction does not belong to the commercial business of the country. 
The purchaser stakes money in a scheme for distributing prizes by chance. He is a 
gamester.” ï ° 
A little further down the learned Judge observed: 

‘Tt ig not a commercial arrangement to sell a lottery ticket; for tt is merely the 
acceptance of money or the promise of money for a chance. In this case the purchase 
of a lottery ticket merely founds a hope that something will hapen in Tasmania to 
benefit the purchaser.” 7 
Naturally enough learned counsel for the appellant State seeks to fasten upon 
the observations quoted or referred to above in Support of his thesis that 
gambling is not trade, commerce or intercourse within the meaning, alike of 
s. 92 of the Australian Constitution and our art. 19(1)(g) and art, 301. - 
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In the second case—The King v. Martin: Ex parte Wawn'—the same question 
esme up for reconsideration. The only difference in fact was that there was no 
actual sale by delivery of a lottery ticket in New South Wales but money was 
received by the agent of the Tasmania promoter in New South Wales. and trans- 
mitted to Tasmania from where the lottery ticket was to be sent. The State law 
was again upheld. Latham C.J., Rich, Starke, Hvatt and McTiernan JJ., ad- 
hered to their respective opinions expressed in the earlier caso of The King v. 
Connare: Ex parte Wawn* Dixon J., as he then was, gave a new reason for his 
opinion that notwithstanding the inter-State character of the transaction s. 21 
of the impugned Act was valid.. Said the learned Judge at pp. 461-462: 

“The reason for my opinion is that the application’ of the law does not depend upon 
any characteristics of lotteries or lottery transactions in virtue of which they are trade 
or commerce or intercourse nor upon any inter-State element in their nature. The 
only criterion of its operation is the aleatary description of the acts which it forbids. 
There is no probibition or restraint placed upon any act in connection with a lottery 
because either the act or the lottery is or involves commerce or trade or intercourse or 
movement into ar out of New South Wales or communication between that State and 
another State...To say that inter-State trade, commerce and intercourse shall be free, 
means, I think, that no restraint or burden shall be placed upon an act fallmg under that 
description because it is trade or commerce or inter-course or involves inter-State move- 
ment or communication.” i 
In this view of the matter Dixon J., now upheld s. 21 of the impugned Act on 
the ground that the criterion of its application was the specific gambling 
nature of the transactions which it penalised and not anything which brought 
the transactions under the description of trade, commerce or intercourse or ` 
made them inter-State in their nature. | 

Then came the case of Commonwealth of Australia v. Bank of New South 
Wales® commonly called the Bank case where it was held that s. 46 of the 
Banking Act, 1947, was invalid as offending against s. 92 of the Australian 
Constitution. Subsection (1) of s. 46 provided that a private bank should 
not, after the commencement of the Act, carry on banking business in Austra- 
ha except as required by the section. Subsection (2) laid down that each 
private bank should carry on banking business in Australia and should not, 
except on appropriate grounds, cease to provide any facility or service pro- 
vided by it in the course of its banking business on the fifteenth day of August 
one thousand nine hundred and forty-seven. Sub-section (4) authorised that 
the Treasurer might, by notice published in the Gazette and given in writing 
to a private bank, require that. private bank to cease, upon a date specified 
in the notice, carrying on business in Australia. Subsection (8) provided that 
upon and after the date specified in a notice under subs. (4) the private bank 
to which that notice was given should not carry on banking business in Aus- 
tralia. It also provided a penalty of £10,000 for each day on which the .con- 
travention occurred. The question was: Whether this section interfered with 
the freedom of trade, commerce or intercourse among the States, declared by 
B. 92 of the Australian Constitution? It was held that the business of bank- 
ing which consisted of the creation and transfer of credit, the making of loans, 
the purchase and disposal of investments and other kindred transactions was 
included among those activitieg described as trate, commerce and intercourse 
in 8. 92 and, accordingly, the impugned s. 46 which, while leaving untouched 
the Commonwealth and State Banks, prohibited the carrying on in Australia 
of the business of banking by private banks, was invalid as contravening s8. 92. 
Lord Porter delivering the judgment of the Judicial Committee pointed ont 
that it was no longer arguable that freedom from customs or other monetary 
charges alone was secured by the section. Then after reviewing and explaining at 
some length the two cases of James v. Cowan* and James v. Commonwealth of 


1 (1989) 62 C. L. R. 457. 3 [1950] A. O. 285, 302, 303. 
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Australia’, his Lordskip proceeded to make certain observations on the dis- 

tinction between. restrictions which are regulatory and do not offend against 
s. 92 and those which are something more than regulatory and do so offend. 
His Lordship deduced two general propositions from the decided cases, namely, 
(1) that regulation of trade, commerce and intercourse among the States was 
compatible with absolute freedom and (2) that s. 92 was violated only when 
a legislative or executive act operated to restrict trade, commerce and inter- 
course directly and immediately as distinct from creating some indirect or con- 
sequential impediment which might fairly be regarded as remote. The pro- 
blem whether an enactment was regulatory or something more or whether a 
restriction was direct or only remote or only incidental involved, his Lordship 
pointed out} not so much legal as political, social or economic considerations. 
Referring to the case of Awstraltian National Airways Pty. Lid. v. The 
Commonwealth? his Lordship expressed his agreement with the view that sim- 
ple prohibition was not regulation. A little further down, however, his Lord- 
ship made a reservation that he did not intend to lay down that in no circum- 
stances could the exclusion of competition so as to create a monopoly, either 
in a State or Commonwealth agency, or m some body, be justified and that 
every case must be judged on its own facts and in its own setting of time and 
circumstances, and that it might be that in regard to some economic activities 
and at some stage of social development it might be maintained that prohibi- 
tion with a view to State monopoly was the only practical and reasonable man- 
ner of regulation, and that inter-State trade, commerce and intercourse thus 
prohibited and thus monopolised remained absolutely free. His Lordship 
further added that regulation of trade might clearly take the form of deny- 
ing certain activities to persons by age or circumstances unfit to perform them 
or of excluding from passage across the frontier of a State creatures or things 
calculated to injure its citizens. Referring. to the doctrine of ‘‘pith and sub- 
stance’’ his Lordship observed that it, no doubt, raised in convenient form an 
appropriate question in cases where the real issue was one of subject matter 
as when the point was whether a particular piece of legislation was a law in 
respect of some subject within the permitted field, but it might also serve a 
useful purpose in the process of deciding whether an enactment which worked 
some interference with trade, commerce and intercourse among the States was, 
névertheless, untouched by s. 92 as being essentially regulatory in character. 


The last Australian case on the point cited before us is Mansell v. Beck®. 
In this case also the provisions of the Lotteries and Art Unions Act of New 
South Wales came up for consideration and the decisions in The King v. Con- 
nare: Ex parte Waswn* and The King v. Martin: Ex parte Wawn® were consi- 
dered and approved. Dixon C.J. and Webb J., observed that the true content of 
the State law must be ascertained to see whether the law that resulted from the 
whole impaired the freedom ‘which s. 92 protected. Their Lordships pointed out 
that lotteries not conducted under the authority of Government were suppressed 
as pernicious. The impugned legislation was, in their Lordships’ view, of a 
traditional kind directed against lotteries as such independently altogether of 
trade, commerce and intercourse between States. McTiernan J., reiterated the 
views he had expressed: in the case of The King v. Connare in the following 
words: i 


“It is important to observe the distinction that gambling is not trade, commerce and 
intercourse within the meaning of `s. 92 otherwise the control of gambling in Australia 
would be attended with constitutional difficulties.” 

Willams J., did not consider it n ry to express any final opinion on the 
question whether there could be mter-State- commerce in respect of lottery 
tickets. He took the view that ss. 20 and 21 of the New South Wales Act were 
on their face concerned and concerned only with intraBState transactions and 
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was also in favour of the validity of the <mpugned law, observed: : 

“No simple legislattve expedient purporting to transmute trade and commerce into 
something ‘else will remove it from the ambit of s. 92. But whilst asserting the width 
of the fleld in which s. 92 may operate it is necagsary to observe that not every transac- 
tion which employs the forms of trade and commerce will, as trade and commerce, 
invoke“ its protection. The sale of stolen gcods, when the transaction is furistically 
analysed, is no different from the sale of any other goods but can it be doubted that 
the ParHament of any State may prohibit the sale of stolen goods without infringing 
s. 92'of the Constitution? The only feature waich distinguishes such a transaction from 


that expression is generally understood. Numerous examples of other transactions may 
be given, such as the sele of a forged passport. or, the sale of counterfeit money, which 


possibly, be thought to be legally justifiable pursuant to what has, on occesions, been 
referred to as a ‘police power’, I prefer to think that the subjects of such transactions 
are not, on any view, the subjects of trade anc commerce as that expression is used in 


ments, whereby inter-State trade and commerce is commonly carried on.” 
After referring to the history of lotteries in England the learned Judge con- 
cluded : ; ' l 

“The foregoing observations give some indication of the attitude of the law for over 


with the Indian tribes. Congress having made law regulating gambling acti- 
vities which extended across the State bordars, the question arose whether the 
making. of the law was within the legislative competence of the Congress, that 
is to say, whether it could be brought within the commerce clause. The question 
depended for its answer on the further question whether the gambling activities 
could be said to be commerce ambngst the States. If it could, then it was open 
to Congress to make the law in exercise of its legislative Sowers under the com- 
merce clause. More often than not gambling activities extend from State to 
State’ and, in view of the commerce clause, no State Legis atare can make a law 
fòr regulating inter-State activities in the nature of trade. If betting and 
gambling does not fall within the ambit of the commerce clause, then neither 
the Congress nor the State Legislature can in any way control the same. In 
such circumstances, the Supreme Court of America thought it right to give a 
wide meaning to the word ‘‘commerce’’ so as to include gambling: with the 
commerce clause and thereby enable the Congre to regulate and control the 
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‘same. Thus in Champion v. Ames! the carriage of lottery tickets from one 
State to another by an express company was held to be inter-State commerce 
and the Court upheld the law made by Congress which made such carriage an 
offence. In Hipolite Egg Co. v. Umted States? the Pure Food Act which prohi- 
bited the importation of adulterated food was upheld as an exercise of the 
power of the Congress to regulate commerce. The prohibition of transportation 
of women for immoral purposes from one State to another or to a foreign land 
has also been held to be within the commerce clause (see Hoke v. United 
States?). So has the prohibition of obscene literature and articles for immoral 
use. Reference has also been made to the cases of United States v. Kahriger* 
and Lewis v. United States® to support the contention of the appellant State 
that the Supreme Court of the United States looked with great disfavour on 
gambling activities. In the last mentioned case it was roundly stated at p. 480 
that ‘‘there is no constitutional right to gamble’’. 
. In construing the provisions of our Constitution the decisions of the Ameri- 
can Supreme Court on the commerce clause and the decisions of the Australian 
High Court and of the Privy Council on s. 92 of the Australian Constitution 
should, for reasons pointed out by this Court in State of Travancore-Cochin 
v. The Bombay Co. Lid.®, be used with caution and circumspection. Our 
Constitution differs from both American and Australian Constitutions. There 
is nothing in the American Constitution corresponding to our art. 19(1) (g) 
or art, 301. In the United States the problem was that if gambling did not 
come within the commerce clause, then neither the Congress nor any State 
iglature could interfere with or regulate inter-State gambling. Our Consti- 
tution, however, has provided adequate safeguards in -cl. (6) of art. 19 and in 
arts. 302-305. The scheme of the Australian Constitution also is different from 
that of ours, for in the Australian Constitution there is no such provision as we 
have in art. 19(6) or arts. 302-304 of our Constitution. The provision of s. 92 
of the Australian Constitution being in terms unlimited and unqualified, the 
judicial authorities interpreting the same had to import certain restrictions and 
imitations dictated by common sense and the exigencies of modern society. 
This they did, in some cases, by holding that certain activities did not amount 
to trade, commerce or intercourse, and, in other cases, by applying the doctrine 
of pith and substance and holding that the impugned law was not a law with 
respect to trade, commerce or intercourse. The difficulty which faced the 
judicial authorities interpreting s. 92 of the Australian Constitution cannot 
arise under our Constitution, for our Constitution did not stop at declaring by 
art. 19(1) (g) a fundamental right to carry on trade or business or at declaring 
by art. 301 the freedom of trade, commerce and intercourse, but proceeded to 
make provision by art. 19(6) and arts. 302-305 for imposing in the interest of 
the general public reasonable restrictions on the exercise of the -rights 
guaranteed and declared by art. 19(1)(g) and art. 301. As one of us 
said in Kitti Keya v. The State’ the framers of our Constitution, being 
aware of the problems with which the Australian Government had been con- 
fronted by reason of n. 92, sought to solve them by enacting limitations in Part 
XII itself on the freedom guaranteed in art. 801. Our task, therefore, will 
be to interpret’our Constitution and ascertain whether the prize competitions 
falling within the definition of the impugned Act, all of which are of a gam- 
bling nature, can be said te be a ‘‘trade or business’? within the meaning of 
art. 19(1)(g) or ‘‘trade, commerce and intercfurse’’ within the meaning of art. 
301 of our Constitutién. 

The scheme of our Constitution, as already indicated; is to protect the free- 
dom of each individual citizen to carry on his trade or business. This it does 
by art. 19(1)(g). This guaranteed right is, however, subject to art. 19(6) 
which protects a law which imposes, in the interest of the general public, 
Lk. 3 188 U. 8. 321 ; 47 Law Ed. 492. 5 (1 348 U. 8. 419; 99 Law Ed. 475. 
3 MER 8. 45 ; 55 Law Ed. 364. `. 6 [195 S. 0. R. 1112, 1131. 
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peasonable restrictions.on the exercise of the fundamental right guaranteed bye 
art. 19(1)(g). Our. Constitution also proclaims by art.. 301 the freedom of 
trade, commerce and intercourse throughout the territory of India subject to 
the provisions: of arta. 302-805, which permit the imposition of reasonable restric- 
tion by Parliament and the State Legislatures. The underlying idea in. making 
trade, commerce and: intercourse with, as well as within, the States free un- 
doubtedly was to emphasise.the unity of India and to ensure that no barriers 
might ibe.set up to break up the national unity.: One important point to note 
is that the language used in art. 19(1)(g) and .art. 301 is quite general and 
that the provisions for restricting the exercise of the fundamental right and the 
declared freedom of the country’s trade, commerce and intercourse are made 
separately, e.g., by art. 19(6) and arts. 302-305. This circumstance is fastened 
upon by learned counsel for the petitioners for contending that the right 
guranteed by art. 19(1)(g) and the freedom declared by art. 301 should, in 
the first instance and to start with, be widely and liberally construed and then 
reasonable restrictions may be superimposed on that right under art. 19(6) or 
arts. 802-305 in the interest of the general public. According to him the words. 
‘“trade’’ or ‘‘busmess’’ or ‘‘commerce’’ should be read in their widest ampli- 
tude as meaning any activity which is undertaken or carried on with a view to 
earning profit, There is nothing in those two arts. 19(1)(g) and 301, which, 
he may qualify.or cut down the meening of the critical words. He con- 
tends ‘that there is no justification for ddang from the meaning of those 
words activities which may be looked upon with disfavour by the State or the 
Court as injurious to public morality or public interest. The argument is that 
if the trade or business is of the last mentioned character, then the appropriate 
Legislature may impose restrictions which will be justiciable by the Courts and 
this restriction may, in appropriate cases, even extend to total prohibition. 
Our attention has been drawn to art. 25 where the limiting words “‘subject to 
public order, morality and health’’ are used, and it is pointed out that no such 
limiting words are to be found in art. 19(1)(g) or art. 801. In short the argu- 
ment is that art. 19(1)(g) and art. 301 guarantees and declare the freedom of 
all activities undertaken and carried on with a view to earning profit and the 
safeguard is provided in art. 19(6) and arts 302-805. The proper approach to 
the task of construction of these provisions of our Constitution, it is urged, is 
to start with absolute freedom and then to permit the State to cut it down, if 
necessary, by restrictions which may even extend to total prohibition. On this 
argument it will follow that criminal activities undertaken and carried on with 
a view to earning profit will be protected as fundamental rights until they are 
restricted by law. Thus there will be a guaranteed ri ht to carry on a business 
of hirmg out goondas to commit assault or sven murder, of house-breaking, of 
selling obscene pictures, of trafficking in women and so on until the Jaw curbs 
or stops such activities. This appears to us to be completely unrealistic and 
incongruous. : We have no doubt that there are certain activities which can 
under no circumstance be regarded as trade or business or commerce although 
the usual forms and instruments are employed therein. To exclude those acti- 
vities from the meaning of those words is not to cut down their meaning at all 
but to say only that they are not within the true meaning of those words. 
Learned counsel has to concede that there can be no ‘‘trade’’ or ‘‘business’’ in 
_ crime, but submits that this principle should not be extended and that in any 
event there is no reason to hold “that gambling does not fall within the words 
““trade’’ or ‘‘business’’ or ‘‘commerte’’ as used in the &rticles under conside- 
ration. The question arises whether our Constitution makers ever intended 
that gambling should be a fundamental right within the meaning of art. 
19(4)(g) or within the protected freedom deelared by art. 301. 
- The avowed purpose of our Constitution is to create a welfare State. The 
directive principles of State policy set forth in Part IV of our Constitution 
enjoin upon the State the duty to strive to promote the welfare of thé people 
by securing and protecting, as effectively as it may, a social order in which 
justice, social, economic and political, shall inform all the institutions of the 
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national life. It is the duty of the State to secure to every citixen, men and 
women, the right to an adequate means of livelihood and to see that the health 
and strength of workers, men and women, and the tender age of children are 
not, abused, to protect children and youths against exploitation and against 
moral and material abandonment. It is to be the endeavour of the State to 
secure a living wage, conditions of work ensuring a decent standard of life’ and 
full enjoyment of leisure ‘and social and cultural opportunities, to protect the 
weaker sections of the people from social injustice and all forms of exploitation, 
to raise the standard of living of its people and the improvement of public 
health. The question canvassed before us is whether the Constitution makers 
who set up such an ideal of a welfare State could possibly have intended to 
elevate betting and gambling on the level of country’s trade or business or 
commerce and to guarantee to its citizens the right to carry on the same. There 
can be only one answer to the question. 

From ancient. times seers and law givers ‘of India looked upon gambling as 
a sinful and pernicious vice and deprecated its practico». Hymn XXXIV of 
the Rigveda proclaims the demerit of gambling. Verses 7, 10 and 18 say: 
- “7 Dice verily are armed with goads and driving hooks, deceiving and tormenting, 
causing grievous woe. Thay giyo ell eit Aad fen desey eee ye een 
anointed with the player’s fatrest good. 

0: Ties ducal Pe A (setae cies E AE E EE 
wanders homeless. In constant fear, dit a a a aa a 
the home of others. 

11 Play not with dice: aae tacoma. Enjoy the gain, and deem that 

wealth sufficient. There are thy cattle, there thy wife, O gambler. So this good Savitar 
himself hath told me.” 
The Mahabharata deprecates gambling by depicting the woeful conditions of 
the Pandavas who had gambled away their kingdom. Manu forbade gambling 
altogether. Verse 221 advises the king to exclude from his realm gambling 
and betting, for those two vices cause the destruction of the kingdom of princes. 
Verse 224 enjoins upon the king the duty to corporally punish all those persons 
who either gamble or bet or provide an opportunity for it. Verse 225 calls 
upon the king to instantly banish all. lers from his town. In verse 226 
the gamblers are described as secret who constantly harass the good 
subjects by their forbidden practices. Verse 227 calls gambling a vice causing 
great enmity and advises wise men not to practise it even for amusement. The 
concluding verse 228 provides that on every man who addicts himself to that 
vice either secretly or openly the king may inflict punishment according to his 
discretion. While Manu condemned gambling outright, Yajnavalkya sought 
to bring it under State control but he too im verse 202(2) provided that persons 
gambling with false dice or other instruments should be branded and punished 
by the kmg. Kautilya also advocated State control of gambling and, as a prac- 
tical n that he was, was not averse to the State earning some revenue 
th m.. Vrihaspati dealing with gambling in chapter XXVI, verse 199, re- 
cognises that gambling had been totally prohibited by Manu because it des- 
troyed truth, honesty and wealth, while other law givers permitted it when 
conducted under the control of the State so as to show the king a share of 
every stake. Such was the notion of Hindu law givers regarding the vice of 
gambling. Hamilton in his Medayd Vol. IV, book XLIV, includes gambling 
asa kiraheeat or‘abomipation. He says: 

“Tt is an abomination to play at chess, dice or any other game; for if anything is asked 
it is gambling, which is expressly probibited in the Koran; or ff, on the other hand, 
nothing be hazarded tt ts useless and vain.” 

The ring contracts of the type which formed the subject-matter of the case 
of Ra Thakoorseydass v. Socjumnull Dkondmull’ and was upheld by the 

Council as not repugnant to the English Common Law were subsequently 
pohibited by Act XXI of 1948 which was enacted on the suggestion of Lord 


1 (1848) 4M. I. A. 212. 
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Campbell made in that case and introduced in India provisions similar to thos 
of the English Gaming Act (8 & 9 Vict. e. 109). Bengal Gambling Act: (Ben. II 
of: 1867) provided for the punishment of public gambling and the- keeping: of 
eommon gaming house in the territories subject to the Lieutenant Governor of- 
| Lottery has been, ‘since 1870, made an offence under s. 294A of the 
Penal Code. Gambling agreements hays been declared to be void under the 
Indian Contract Act, 1872 (s. 80). This in short is how gambling is viewed in 

Before the Legislature intervened, gambling and wagering were not prohi- 
bited by the English Common Law although the English Courts looked upon 
it ‘with disfavour and discouraged it on grounds of public policy by denying 
eters facilities which were granted to other litigants. The Scottish 

urta, however, have always refused to ~ecognise the validity of wagering con- 
tracts and have held that sponstones ludicroe, as they style such contracts, are 
void by the Common Law of Scotland. Gambling and: Betting Act, 1664 (16 
Car. IL « 7) was directed against freudulent and excessive gambling and 
betting at games or sports. This was followed by the Gaming Act of 1710 
(9 Anne, c. 19). The Marine Insurance Act, 1745 (19 Geo. IL, c. 37) for the 

time prohibited wagering policies on risks connected with British shipping. 
This was supplemented by the Marine Insurance Act, 1788 (28 Geo. IMI, e. 56) 
The Life Insurance Act, 1774 (14 Geo. II, c. 48), though not intended to prohi- 
bit wagering in general, prohibited wagermg under the cloak.of a mercantile 
document which purported to be a contrast of insurance. Then came the Gam- 
ing Act of 1845 (8 & 9 Vict., e 109) which for the first time declared all | 
contracts made by way of gaming or wagering void irrespective of their form 
or subject-matter. The provisions of this Act were adopted by our Act XXI 
of 1948 as hereinbefore mentioned. The Gaming Act of 1892 (55 & 56 Vict., 
c. 9) further tightened up the law. i 

As far back as 1850 the Supreme Court of America in Phalen v. The Common- 
wealth of Virginia! observed (p. 168) : 

“Experience has shown that the common forms of gambling are comperatively inno- 
cuous when placed in contrast with the widespreed pestilence of lotteries. The former are 
confined to a few persons and places, but, the latter infests the whole community: it 
enters every dwelling; it reaches every class; it preys upon the hard earnings of the 
poor; it phunders the ignorant and simple.” 

The observations were quoted, with approval, in Douglas v. Commonecealth of 
Kentucky®. After quoting the passage from Phalen v. The Commonwealth of 
Virguma the judgment proceeded (p. 496) : 

“Tg a state forbidden by the supreme law of the land from protecting its people 
at all times from practices which it conceives to be attended by such ruinous results? 
Can the legislature of a state contract away its power to establish such regulations as 
are reasonably necessary from time to time to protect the public morals against the 
evils of lotteries?” 
It will be abundantly clear from the foregoing observations that the activities 
which have been condemned in this country from ancient times appear to have 
been equally discouraged and looked upon with disfavour in England, Scotland, 
the United States of America and in Australia in the cases referred to above. 
We find it difficult to accept the contention that those activities which en- 
courage a spirit of reckless prepensity for making easy gain by lot or chance, 
which lead to the logs of the hard earned money of tke undiscerning and im- 
provident common man and thereby lower his standard of living and drive him 
into a chronic state of indebtedness and eventually disrupt the peace and 
happiness of his humble home could possibly have been intended by our Consti- 
tution makers to be raised to the status of trade, commerce or intercourse and 
to be made the subject-matter of a fundamental right guaranteed by ‘art. 
19(1)(g). We find it difficult to persuade ourselves that gambling was ever 
intended to form any part. of this ancient country’s trade,-commerce or inter- 


1 (1850) 40 U.S. 163; 12 Law ed.'T030, 1033. 2 (1897) 108 U.B. 488; 43 Law ed. 558, 555. 
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*course to be declared as free tinder art. 801. It is not our purpose nor is it 
| necessary for us in deciding this case to attempt an exhaustive definition of the 
word ‘‘trade’’, ‘“businesa’’, or ‘‘intercourse’’, We are, however, clearly of opi- 
nion that whatever else may or may not be regarded as falling within the mean- 
ing of these words, gambling cannot certainly be taken as one of them. We are 
convinced and satisfied that the real purpose of arts. 19(1)(g) and 301 could 
not possibly have been to guarantee or declare the freedom of gambling. Gamb- 
ling activities from their very nature and in essence are extra-commercium al- 
though the external forms, formalities and instruments of trade may be employ- 
- ed, and they are not protected either by art. 19(1)(g) or art. 301 of our 
Constitution. 

The Court of Appeal, we have already said, took the view that it was not 
open to the State, which had not thought fit to prohibit these prize competitions 
but had sought to make a profit out of them by levying a tax, to contend at 
the same time that it was illegal or was not a “‘trade’’ at all. But as pointed 
out in Umed States v. Kakriger,’ the fact of issuing a licence or imposing a 
tax means nothing except that the licensee shall be subject to no penalties under 
the law if he pays it. Lew v. United States* also recognises that the Federal 
Government may tax what it also forbids and that nobody has a constitutional 
right to gamble, but that if he elects to do so, though it be unlawful, he must pay 
the tax. In'this connection reference may be made to the observation of Row- 
lat J., in Mann v. Nash? (p. 758): 

'“The revenue authorities, representing the State, are merely looking at an accom- 
plished fact, It is not condoning it, or taking pert in it.” 
` Further down he said (p. 759): 

“It is merely taxing the individual with reference to certain facts. FIt is not a partner 
or a sharer in tho illegality.” 

That crime is not a business is also recognised in F. A. Lindsay, A. E. Wood- 
ward and W. Htscaz v. The Commissioners of Inland Revenue+ (per Lord Pre- 
sident Clyde and per Lord Sands) and in S. Southern v. A. B.: Same v. A. B. 
Id.© ‘The fact that regulatory provisions have been enacted to control 
gambling by issuing licences and by imposing taxes does not in any way alter 
the nature of gambling which is inherently vicious and pernicious. 

‘We also arrive at the same result by applying the doctrine of ‘pith and sub- 
stance’. As Lord Porter pointed out: 

“The phrase raises in a convenient form an appropriate question in cases where the real 
issue is one af a subject matter and it may also serve a useful purpose in the procees 
of deciding whether a particular enactment is a law with respect to trade, commerce 
or intercourse as such or whether it is a law with respect to some other subject which 
incidently trenches upon trade, commerce and intercourse.” 

Reference has already been made to the observations of Dixon J., as he then was, 
in The King v. Martin: Ex parte Wawn.® Adapting his language, we may say 
that when art. 19(1)(g) guarantees or art. 301 declares the freedom of trade 
they describe human activities in a specific aspect. They single out attributes 
which the act or transaction may wear and make the freedom, which they confer, 
depend upon those attributes. The freedom secured by the two articles, we think, 
implies that no unreasonable rpstraint or burden shall be placed upon an act fall- 
ing under that description because it is trade op commerce or intercourse. We 
have analysed the provisions of the impugned Act and it is quite clear that the 
Act does not purport directly to interfere with trade, ecommerce or intercourse 
as ‘such, for the criterion of its application is the specific gambling nature of 
the transaction which it restricts. The purpose of the Act is not to restrict 
anything which brings the transactions under the description of trade, com- 
meres or intercourse. In other words, the Act is in pith and substance an Act 


..1 (1953 ane ot 754. 4 (1932)18 T.O. 43. . 
2 (1955 U. 8. 419 ; 99 Law ed. 475. 5 {1983] 1 K. B. 718; 18 T. 0O. 59. 
3 1 K. B. 752, 758. 6 L. ° 
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with regpect to betting and gambling. To control and restrict betting ands 

hing is not to interfere with trade, commerce or intercourse as such, but to 
keep the flow of trade, commerce and intercourse free and unpolluted and to 
save it from anti-social activities. In our opinion, therefore, the impugned Act 
deals: with gambling which is not trade, commerce or business, and, therefore, the 
validity of the Act has not to be decided by the yardstick of reasonableness and 
public interest laid down in arts. 19(6) and 304. The appeal e the strin- 
gency. and harshness, if any, of the law does not lie to a. Coit 6 law 


In the view we have. taken, it is not necessary for us to consider or express 
any opinion on this occasion as to the vexed question whether restriction, as . 
contemplated-in arts. 19(6) and 304(b), may extend to total prohibition, and this 
18 80 because we cannot persuade ourselves to hold that art. 19(1) (9) or art. 301 
comprises all activities undertaken with a view to profit as ‘‘trade’’ within, the 
meaning of those articles. Nor is it necessary for us on this occasion to con- 
sider whether a company is a citizen within the meaning of art. 19 and indeed 
the point has not been argued before us. 


The last point urged. by the petitioners is that assuming that the impugned 
Act deals only with gambling and that gambling is not ‘‘trade’’ or ‘‘business’’ 
or “‘commerce’’ and is, therefore, not entitled to the protection of our Constitu- 
tion, the prize competitions run by them are in fact not of a gambling nature. 
The-trial Court accepted this contention while the Court of Appeal rejected it. 
We have examined the scheme and the rules and the official solutions and the 
explanations in support thereof and we have come to the conclugion that the 
competition at present ron by the petitioners under the name of R.M.D.C. 
Crosswords are of a gambling nature. Our view so closely accords with that of 
the Court of Appeal that we find it unnecessary to go into the details of the 
scheme. To start with, we find that the Board of Adjudicators pick up nine 
of the clues and select only those competitors whose answers correspond with the 
official solution of those nine clues. Those nine clues may be from the top, may 
be from the bottom or may be selected at random. It js-said that they are like 
nine, compulsory questions in a school examination, but then:in a school exam- 
ination, the students are told which are tha nine compuory questions and they 
can: take particular care with regard to those; but in this scheme there is no 
knowing which niné will be selected, and those competitors whose answers do 
not accord with the official solution are debarred from being considered for the 
first prize. A competitor may have given correct answers to eight of the nine 
selected clues and may have given: correct answers to the remaining eight so. that 
he has gent in sixteen correct answers, but he will, nevertheless, not be consider- 
ed for the first prize because his answers to the nine selected questions did not 
agree with the official solutions of those nine clues. This is a chance clement 
to start with. We have then seen that the competing words out of which one is 
to be selected are in some cases equally apt. We are not satisfied that the, word 
selected by the Board is the more apt word in many cases. The reasons given 
by them appear to us to be Maboured and artificial and even arbitrary in some 
eases. On the whole, we have come to the conclusion that the Court of Appeal 
was right in its conclusion that in point of fact the prize competitions ‘run by 
the petitioners partake of a gambling nature and, therefore, fall within the 
definition and are to be governed by the regulatory and taxing provisions of the 
Act. ° 

For tho reasons stated above, we have come ‘to the eonclusion that the im- 
pugned Iaw is a law with respect to betting and gambling under entry 34 and 
the impugned taxing section is a law with respect to tax on betting and gambling 
under entry 62 and that it was within the legislative competence of the State 
Legislature to have enacted it. There is sufficient territorial nexus to entitle 
the State Legialature to collect the tax from the petitioners who carry on the 
prize competitions through the medium of a newspaper printed and published 
outside the State of Bombay. The prize competitions being of -a he pation 

nature, they cannot be regarded as trade or commerce and as such the ‘petition- 
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‘sek cannot claim-any fundamental right under art. 19(1)(g) in respect of-such 
competitions, nor are they entitled to the protection of art. 801. Thé result, 
therefore, is that this appeal must be allowed and the orders of the lower Courts 
set aside and the petitions dismissed, and we do so with costs throughout. The 
State will get only one set of costs of hearing of this and Appeals Nos. 185, 186 
and 187 of 1956 throughout. 

Appeal allowed. 


Present: The Hon’ble Mr. S. R. Das, Chief Justice, Mr. Justice Venkatarama Aiyar, 

Mr. Justice Sinha, Mr. Justice S. K. Das and Mr. Justice P. B. Gajendragadkar. ` 
B. M. D. CHAMARBAUGWALA v. THE UNION OF INDIA.* 

Prize Competitions Act (XLII of 1955), Secs. 2(d), 4 and 5—Sections 4 and 5 whether 
entirely void—-Prize Competitions Act Rules, 1956,.rr. 11 and 12—Whether rr. 11 and 
12 entirely void—Constitution of India, Arts. 19(1)(g) and 19(1)(£f}—Construction of 
statutes, rules relating to—Severability of valid axd invalid provisions ina statute 
—Statement of Objects and Reasons, whether- to. be relied on for construction. of a 
statute. 


Prize competitions, as defined in š. 2(d) of the Prize Competitions Act, 1955, which 
are sought to be controlled and regulated by the Act, are only those competitions in 
which success does not depend to any substantial degree on skill 

Assuming, however, that the prize competitions as defined in s. 2(d) of the’ said 
Act inchude ‘those in which success depends to a substantial degree on skill as well 
as those on which it does not so depend, as. 4 and 5 of the said Act and rr. 11 and 12 
of the Rules framed under the said Act are. vold in their application to, the former 
only and not vold in their entirety. These provisions of the sections and rules are 
severable in their application to competitions in which success does not depend to 
any substantial extent on skill 

Competitions: which. sicas depends “ies subetential: extent-onc aldll-and 
competitions in which it does not so depend, form two distinct and separate cate- 
goties. On the facts there might be difficulty in deciding whether a given competition 
falls within ‘ohe category or. not; but when its true chardcter is determined, it must 
fall either under the one or the other. 

Gambling prize competitions are not covered by the protection of art 19(1)(6) of 
the ‘Constitution of India. ` 

i State of Bombay v. Chamarbaugwala" followed. 

When a question arises as to the interpretation to be put on an enactment, what 
the Court has to do is to ascertain “the intent of them that make it” and that intent 
must be gathered from the words actually used in the statute. That does not mean 
that the decision should rest on a Hteral interpretation af the words used in dis- 
regard of.all other materials. The literal construction has but prima facie pre- 

‘ ference. To arrive at the real meening, it is always necessary to get an exaci 
conception of the aim, scope and object of the whole Act; to consider (1) -what 
was the law before the Act was passed, (2) what was the-mischlef or defect for 
which the law had not provided, (3) what remedy Parliament has appointed, and 

(4) the reason of the remedy. 

Maxwell on Interpretation of Statutes," Heydon’s case and The Bengal Immunity 
Company Limited v. The State of Bihar‘ 

The Parliamentary pistory of an enactment is not admissible to construe its meam- 
ing and the Statement of Objects and Reasins cannot be used to explain the 
meaning of the provisions of an enactment. l ' 

The question whether a statute which is void in part is to be treated as vold 
in toto or whether it is capable of enforcement as to that part which is valid, is ono 
E E E an a aa 


“Decided, April 9, 1957. Writ Petition _ 2 Hal 10th edn., p. 19. 
No. 78 of 1058 (with Writ Petitions Nos. 78, 80, ~ 3 (1584) 3 Oo. Rep. rae t.o. 76 Eng. ko 
93 and 153 of 1956). , 637. 

1 (1857) 59 Bom. L. R. b45, 4 [1055] 3 8. O. B. 603, 633. e 
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` 
unlimited powers of legislation, as, for example, the Legislatures in a Federal Union.° 
The limitation of the powers of such bodies may be of two kinds: (i) it may be 
with reference to the subject-matter on which they could legislate, as, for example, 
the topics enumerated in the Lists in the Seventh Schedule of the Constitution of 
India; or (ï) tt may be with reference to the character of the legislation which 
they could enact in respect of the subjects asaigned to them, as, for example, in rela- 
tlon to the fundamental rights guaranteed in Part IN af the Constitution. When a 
Legislature whose authority is subject to these limitations, enacts a law which is 
wholly in excess of its powers, it is entirely void and must be completely ignored. 
When legislation falls in part within the area allotted to łt and in part outside it, it'is 
undoubtedly void as to the latter; but whether on that account it becomes necessarily 
void In its entirety, depends on whether what is valid can be separated from what 
is invalid, and that is a question which has to be decided by the Court an a 
consideration of the provisions of the Act. 

When a statute is in part void, it will be enforced as regards the rest, if that is 
severable from what is invalid. It is immaterial for the purpose of this rule whether 
the invalidity of the statute arises by reason of the subject-matter being outside 
the competence of the Legislature or by reason of its provisions contravening consti- 
tutional prohibitions. 

In Re Hindu Women’s Rights to Property Act, The State of Bombay v. F. N. Bal- 
sora,’ and The State of Bombay v. The United Motors (India) Ltd,’ followed. 

Punjab Province v. Daulat Singh,’ Romesh Thappar v. The State of Madras,’ and 
Chintaman Rao v. The State of Madhya Pradesh,’ distinguished. 

Rules and tests for determining whether the impugned provisiois are severable 
or not laid down. 


Tue facts fully appear m the judgment. 


Sir Nusserwanfi Engineer, with N. A. Palkhivala, R. A. Gagrat and G. 

is Seiad ects for the petitioners, in petitions Nos. 78, 79 and 80 of 1956. 
npat Eao, for the petitioner, in petition No. 98 of 1956. 

K. C. Jam and B. P. Maheshwari, for the petitioner, in petition No. 152 of 

1956. : 

C. K. Daphtary, Solicitor General of India, with Porus A. Mehta and B. H. 
Dhebar, for respondents No. 1, m petitions Nos. 78 and 152 of 1956, and for 
the respondents in petitions Nos. 79, 80 and 93 of 1956. 

G. R. Ethirajulu Naidu, Advocate General, Mysore, with Porus A. Mehta and 
T. M. Sen, for respondent No. 2, in petition No. 78 of 1956. 


VENKATARAMA Aryan J. Pursuant to resolutions passed by the Legislatures 
of several States under art. 252, cL (1), of the Constitution, Parliament enacted 
Prize Competitions Act (XLII of 1955), hereinafter referred to as the Act, 
and by a notification issued on March 31, 1956, the Central Government brought 
it into force on April 1, 1956. The petitioners before us are engaged im pro- 
moting and conducting prize competitions in different States of India, and they 
have filed the present petitions under art. 32 questioning the validity of some 
of the provisions of the Act and the rules framed thereunder. 

It will be convenient first to refer to the provisions of the Act and of the 
rules, so far as they are material for the purpose of the present petitions. The 
object of the legislation is, as stated in the short title and in the preamble, ‘‘to 
provide for the control and regulation of prize competitions.’’ Section 2(d) 
of the Act defines ‘prize competition’ as meaning, 7 

“any competition (whether called a cross-word prize competition, a missing-word prize 
competition, a picture prite competition or by any other name), in which prizes are offered 
for the solution of any puzzle based upon the building up, arrangement, combination or 
permutation, of letters, words or figures.” 

1 [1941] F. C. R. 12. 586. 
2 +1961] 8. 0. R. 682; 4.0.58 Bom. L. R. 8 4 [1946] 


9. : 
B [1958] 8, C. R, 1069 ; s.o. 55 Bom, L, R. 6 [1950 
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Sections 4 and 5 of the Act are the provisions which are impugned as unconsti- 
tutional, and they are as follows: i 

“4. No person shall promote or conduct any prire competition or competitions in which 
the total value of the prize or prizes (whether in cash or otherwise) to be offered in any 
month exceeds one thousand rupees; and In every prize competition, the number of entries 
shall not exceed two thousand. 

5. Subject to the provisions of section 4, no person shall promote or conduct any prize 
competition or competitions m.which the total value of the prire or prizes (whether in cash 
or otherwise) to be offered in any manth does not exceed one thousand rupees unless he has 
obtained in this behalf a licence granted in accordance with the provisions of this Act and 
the rules made thereunder.” : 

Then follow provisions as to licensing, maintaining of accounts and penalties 
for violation thereof. Section 20 confers power on the State Governments to 
frame rules for carrying out the purpose of the Act. In exercise of the powers 
conferred by this section, the Central Government has framed rules for Part C 
States, and they have been, in general, adopted by all the States. Two of these 
rules, namely, rr. 11 and 12 are impugned by the petitioners as unconstitutional, 
and they are as follows: aii- ; 

11. Entry fee—(1) Where an entry fee is charged in respect of a prize competition, 
such fee shall be paid in money only and not in any other manner. 

(2) The maximum amount of any entry fee shall not exceed Re. 1/~ where the 
total value of the prize or prizes to be offered is rupees one thousand but not less 
than rupees five hundred; and in all other cases the maximum amount of an entry 


(a) as. 8/- where the total value of the prize or prizes to be offered is leas than 
not leas than rupees two hundred and fifty; and 

(b) as. 4/- where the total value of the prire or prizes to be offered ts less than 

12, Maintenance of Register—Every licensee shall maintain in respect of each prize 


register in Form C and ignore the remaining entries, if. any, in cases where no entry 
is charged and refund the entry fee received in respect of the entries In excess 
the first two thousand to the respective senders thereof in cases where an entry 
foe has been charged after deducting the cost (£ any) of refund.” 

Now, the contention of Mr. Palkhivala, who addressed the main argument 
in support of the petitions, is that prize competition as defined in s. 2(d) would 
melude not only competitions in which success depends on chance but also those 
in which it would depend to a substantial degree on skill; that the conditions 
laid down in ss. 4 and 5 and.rr. 11 and 12 are wholly unworkable and would 
render it impossible to run the competition, ang that they seriously encroached 
on the fundamental right of the petitioners to carry on business; that they 
could not be supported under art. 19(6) of the Constitution as they were un- 
reasonable and amounted, in effect, to a prohibition and not merely a regula- 
tion of the business; that even if the provisions could be regarded as reasonable 
restrictions as regards competitions which are in the nature of gambling. they 
could not be supported as regards competitions wherein success depended to a 
substantial extent on skill, and that as the impugned law constituted a. single 
inseverable enactment, it must fail in its ¢ntirety in respect of both classes of 
competitions. Mr. Seerval, who appeared for the respondent, disputes the cor- 
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coctness of these contentions. He argues that ‘prize competition’ as defined in 
g. 2(¢) of the Act, properly construed, means and includes only competitions 
in which success does not depend to any substantial degree on skill and are 
essentially gambling in their character; that gambling activities are not trade 
or business within the meaning of that expreasion in art..19(1)(g), and that 
accordingly the petitioners are not entitled to invoke the protection of art. 19(6) ; 
and that even if the definition of ‘prize competition’ in s. 2(d) is wide enough 
to include competitions in which success depends to a substantial degree on 
skill and ss. 4 and 5 of the Act and rr. 11 and 12 are to be struck down in 
; of such competitions as unreasonable restrictions not protected by 

art. 19(6), that would not affect the validity of the enactment as regards the 
competitions which.are in the nature of. gambling, the Act being severable in 
its application: to such competitions. . 

These petitions were. heard along with “State af Bombau y. Chimur. 
baugwala,! wherein the validity of the Bombay Lotteries and Prize Competi- 
tions. Control and Tax Act, 1948, was impugned on grounds some of which 
are raised in the present petitions. In our judgment in that appeal, we havo 
held that trade and commerce protected by art. 19(1)(g) and art. 301 are only, 
those. activities which could be regarded as lawful trading activities, that 
ling is not trade but res estra commercium, and that it does not fall within 
the purview of those articles. Following that decision, we must hold that as 
regards g competitions, the petitioners before us cannot geek the pro- 
tection of art. 19(1) (g), and that the question whether the. restrictions enacted 
in æ. 4 and 5 and rr. 11 and 12 are reasonable and in the interests of the 
public within art. 19(6) does not, therefore, arise for consideration. 

Às competitions which involve substantial skill, however, different 
considerations arise. They, are business activities, the protection of which, is - 
guaranteed by art. 19(1)(g), and the question would have to be determined 
with reference to those competitions whether ss. 4 and 5 and rr. 11 and 12 
are reasonable restrictions enacted in public interest. But Mr. Searvai has 
fairly conceded before us that on the materials on record in these proceedings, 
he could not maintain that the restrictions contained in. those provisions are 
saved by art. 19(6) as being reasonable and in the public interest. The 
ground being thus cleared, the only questions that survive for our decision 
are (1) whether, on the definition, of ‘prize competition’ in.s. 2(d), the Act 
applies to competitions which involve substantial skill and are not in the nature 
of gambling; and (2) if it does, whether the provisions of as. 4 and 5 and rr. 
11 and ‘12 which are, er concessi void, as regards such competitions, can on 
the principle of severability be enforced against i which are in the 
nature of gambling. 

If the question ` whether the Act applies also to prize competitions in which 

3a, depends to a substantial degree on skill is to be answered solely on a 
era sastraction of s. 2(d), it will be difficult to resist the contention of 
itioners that it does. The definition of ‘prize competition’ in æ 2(d) ` 
is is vile and ‘unqualified in its terms. There is nothing in the wording of it, 
which limits it to competitions in which success does not depend to, any subs- 
tantial extent on skill but on chance. It is argued by Mr. Palkhivala that. 
the language of the enactment being clear and unambiguous, it is not open to, 
us to read into it a limitation which is not there, by reference to other and 
extraneous considerations. Now, when a question arises as to the interpreta- 
tion to be put on an enactment, ‘what the Court has to ‘do is to ascertain “‘the 
intent of them that make it’’, and that must, of course, be gathered from the 
words actually used ` in the statute. That, however, does not mean that the 
decision should rest ona literal interpretation. of ihe words used in disregard 
of all other materials. : aS x 

“rhe Iteral construction then”, says on Interpretation of Stetutes, 10th edn, 

a naa Realist iia ee ee 


l (1957) 59 Bom. L. R. 045, 8.0. 
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¿it is always necessary to get an exact conception of the aim, scope and object of the 
whole Act; to consider, according to Lord Coke: (1) What was the law before the 
Act was passed; (2) What was the mischief or defect for which the law had not pro- 
vided; (3) What remedy Parliament has appointed; and (4) The reason of the remedy”. 
The reference here is to Heydon’ s case’, These ate principles well sett] 
and were applied by this Court in The Bengal Immumty Company Limited v. 
The State of. Bthar®. To decide the true scope of the present Act, therefore, 
we must have regard to all such factors as can legitimately be taken’into ac- 
count in ascertaining the intention of the Legislature, such as the history of 
the legislation and the purposes thereof, the mischief which it intended to 
suppress and the other provisions of the statute, and construe the language 
of s. 2(d) in the light ofthe indications furnished by them. 

ing first to the history of the legislation, its genesis is to be found 
in the Bombay Lotteries and Prize Competitions Control and Tax Act (Bom. 
LIV of 1948). That Act was passed with the object of controlling and tax- 
ing lotteries and prize competitions within the Province of Bombay, and as 
originally enacted, it applied only to competitions conducted within the Pro- 
vince of Bombay. Section 7 of the Act provided that 
“A. prize competition shall be deemed to be an unlawful prize competition unless a 
licence in respect of such competition has been obtained by the promoter thereof’. 
Section 12 imposed a tax on the amounts received in ect of competitions 
which had been licensed under the Act. With a view to avoid the operation 
of the taxing provisions of this enactment, persons who had theretobefore been 
conducting prize competitions within the Province of Bombay shifted the 
venue of their activities to neighbouring Statea like Mysore, and from there 
continued to receive entries and remittances of money therefor from the: resi- 
dents of Bombay State. In order to prevent evasion of the Act and for effect- 
ually carrying out its object, the Legislature of Bombay passed Act XXX of 
1952 extending the provisions of the Act of 1948 to competitions conducted 
outside the State of Bombay but operating, inside it, the tax, however, being 
limited to the amounts remitted or due on the entries sent from the State of 
Bombay. The validity of this enactment was impugned by a number of pro- 
moters of prize competitions in p by way of writ in the High Court 
of ‘Bombay, and dealing with the contentions raised by them, Chagla C.J. and 

. Dixit J., who heard the appeals arising from those proceedings, held that the 

competitions in question were gambling m character, and that the licensing 

provisions were accordingly valid, but that the taxes imposed by ss. 12 and 

12-A of the Act were really taxes on the carrying on of the business of run- 

ning prize competitions, and Were hit by art. 801 of the Constitution, and 

were, therefore, bad. It is against this decision that State of Bombay v. 

Chamarbaugwala, S already referred to, was directed. 


The position created by this Judgment. was that though the States could 
regulate the business of running competitions within their respective borders, 
to the extent that it had ramifications in other States they could deal ‘with 
it affectively only by joint and concerted action among themselves. That pre- 
cisely is the, situation for which art. 252(1) provides. Accordingly, follow- 
ing on the judgment of the Bombay High Court, the States of Andhra, Bom- 
bay, Madras, Orissa, Uttar Pradesh, Hyderabad, Madhya Bharat, Patiala and 
Hast Punjab. States Union and Saurashtra pas#d resolutions under art. 252(1) 
of the Constitution attthorising Parliament to -enact the requisite legislation 
for the control and regulation of prize competitions. Typical of such reso- 
tutions is the one passed by the Legislature of Bombay, which is in these 

“This Assembly do resolve that- it is desirable that control and regulation of prize 
puzzle competitions and all other matters ential and incidental thereto in so 


1 (1584)3 Co. Rep. 7 a; s. o 76 Eng. Rep. {$3 [1955]28. GC. R. 603, 633. 
687. : a i (1857) 50 Bom. L. R. 945, ao. 
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as these matters are concerned with respect to which Parliament has no power tos 
make laws for the States, should be regulated by Parliament by law.” 


It was to give effect to these resolutions that Parliament passed the Act now 
- under consideration, and that fact is recited in the preamble to the Act. 

Having regard to the circumstances under which the. resolutions came to be 
passed, there cannot be any reasonable doubt that the law which the State 
Legislatures moved Parliament to enact under art. 252(1) was one to control 
and regulate prize competitions of a gambling character. Oompetitions in 
which success depended substantially on skill could not have been in the minds 
of the Legislatures which passed those resolutions. Those competitions had 
not been the subject of any controversy in Court. They had done no harm to 
the public and had presented no problems to the States, and at no time had 
there been any legislation directed to regulating them. And if the State 
Legislatures felt that there was any need to regulate even those competitions, 
‘they could have themselves effectively done so without resort to the special 
jurisdiction under art. 252(1). It should further be observed that the lan- 
guage of the resolutions is that it is desirable to control competitions. If it 
was intended that Parliament should legislate also on competitions involving 
skill, the word ‘control’ would seem to be not appropriate. While control, and 
regulation would be requisite in the case of gambling, mere regulation would 
have been sufficient as regards competitions involving skill. The use of the 
word ‘control’ which is to be found not only in the resolution but also in the 
short title and the preamble to the Act appears to us to clearly indicate that 
it was only competitions of the character dealt with in the Bombay judgment, 
that were within the contemplation of the Legislature. 

Our attention ‘was invited by Mr. Seervai to the Statement of Objects and 
Reasons in the Bul introducing the enactment. It is therein stated that the 
proposed legislation falls under entry 34 of the State List, viz., ‘‘Betting and 
Gambling.’’ If we could legitimately rely on this, that would be conclusive 
against the petitioners. But Mr. Palkkhivala contends, and rightly, that the 
Parliamentary history of the enactment is not admissible to construe its mean- 
ing, and Mr. Seervai also disclaims any intention on his part to use the State- 
ment of Objects and Reasons to explain s. 2(d). We must accordingly exclude 
it from our consideration. But even apart from it, having regard to the 
‘history of the legislation, the declared object thereof and the wording of the 
statute, we are of opinion that the competitions which are sought to be con- 
trolled and regulated by the Act are only those competitions in which success 
does not depend to any substantial degree on skill. 

Assuming, however, that prize competitions’ as defined in s. 2(d) include 
thoge in which succeas depends to a substantial degree on skill as well as those 
in which it does not so depend, the question then arises for determimation 
whether æ. 4 and 5 of the Act and rr. 11 and 12 are void not merely in their 
application to the former—as to which there is no dispute—, but also the lat- 
ter. .Mr. Palkhivala contends that they are, because, he argues, the rule as 
to severability of statutes can apply only when the impugned legislation is in 
excess of legislative competence as regards subject-matter and not when it is 
in violation of constitutional prohibitions, and further because the impugned 
provisions are one and indivisible. On the other hand, Mr. Seervai for the 
respondent contends that the principle of severability is applicable when a sta- 
tute is partially void for whatever reason that might be, and that the impugned 
provisions are severable and, therefore, enforceable as against competitions 
which are of a gambling character. It is on the correctness of these conten- 
tions that we have to pronounce. 

The question whether a statute which is void im part is to be treated as void 
in toto, or whether it is capable of enforcement as to that part which is valid, 
is one which can arise only with ence to laws enacted by bodies which 
do not possess unlimited powers of lefislation, as, for example, the Legislatures 
m a Federal Union. The limitation Dn their powers may be of two kinds: - It 
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* may be with reference to the subject-matter on which they could Fegislate, as, 
for example, the topics enumerated in the Lista in the Seventh Schedule in the 
Indian Constitution, ss. 91 and 92 of the Canadian Constitution, and s. 51 
of the Australian Constitution; or it may be with reference to the character of 
the legislation which they could enact in respect of subjects assigned to them, 
as, for example, in relation to the fundamental rights guaranteed in Part I 
of the apn a and similar constitutionaHy protected rights in the Ameri- 
can and other Constitutions. When a Legislature whose authority is subject 
to limitations aforesaid enacts a law which is wholly in excess of its powers, 
it 18 entirely void and must be completely ignored. But where the legislation 
falls in part within the area allotted to it and in part outside it, it is undoubt- 
edly void as to the latter; but does it on that account become necessarily void 
in its entirety? The answer to this question must depend on whether what is 
valid could be separated from what is invalid, and that is a question which 
has to be decided by the Court on a consideration of the provisions of the 
Act. This is a principle well established in American Jurisprudence, vide 
Cooley’s Constitutional Limitations, Vol. I, Chap. VII, Crawford on Statutory 
Construction, Chap. 16, and Sutherland on Statutory Construction, 8rd edn., 
Vol. II, Chap. 24. It has also been applied by the Privy Council in deciding 
on the validity of laws enacted by the Legislatures of Australia and Canada; 
vide Attorney-General for the Commonwealth of Australia v. Colomal Sugar 
Befimng Company, Limited! and Attorney-General for Alberta v. Attorney- 
General for Canada?. It was approved by the Federal Court in In re The Hindu 
Women’s Rights to Property Act? and adopted by this Court in The State of 
Bombay v. F. N. Balsara* and The State of Bombay v. The United Moters 
(India) Lid.©, These decisions are relied on by Mr. Seervai as being’ decisive 
im his favour. Mr. Palkhivala disputes this position, and maintains that on 
the decision of the Privy Council in Punjab Province v. Daulat Singh® and 
of the decisions of this Court in Romesh Thappar v. The State of Madras’ and 
Chintaman Rao v. The State of Madhya Pradesh® the question must be answered 
in his favour. We must now examine the precise scope of.these decisions. 
` In Inre The Hindu Women’s Rights to Property Act, the question arose with 
reference to the Hindu Women’s Rights to Property Act (XVIII of 1937 ). 
That was an Act passed by the Central Legislature, and had conferred on 
Hindu widows certain rights over properties which devolved by intestate guc- 
ceasion and survivorship. While the subject of devolution was. within the 
competence of the Centre under entry 7 in List III, that was limited to pro 
perty other than icultural land, which was a subject within the exclusive 
competence of the vinces under entry 21 in List IL Act No. XVOI of 
1937 dealt generally with property, and the contention raised was that being 
admittedly incompetent and «lira vires as regards agricultural lands, it was 
void in its entirety. It was held by the Federal Court that the Central Legis- 
lature must, on the principle laid down in Macleod v. Attorney-General for 
New South Wales®, be presumed to have known its own limitations and must 
be held to have intended to enact only laws within its competence, that accord- 
ingly the word ‘property’ in Act No. XVIII of 1937 must be construed as 
property other than agricultural land, and that, in that view, the legislation 
was wholly ntra vires. It js contended by Mr. Palkhivala that this decision 
does not proceed on the basis that the Act is “n part ultra vires and that the 
remainder, however, céuld be separated therefrom, but on the footing that the 
Act is in its entirety intra vires, and that thus, no question of severability 
was decided. That is true; but that the principle of severability had the ap- 
proval of that Court clearly appears from the following observations of Sir 


1 [1014] A. O. 287. ° R. 586. 

3 [1947] A. O. 508. $6 [1946] F.0. RB. 1. 
8 [1041] F. 0. R. 12. l 7 [1950] 8. 0. R. 5%. 
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Maurice Gwyer C.J. (p. 31): 

“Tt should not however be thought that the Court has overlooked cases cited to it 

in which the same words have been applied in an Act to a number of purposes, some 
within and some without the power of the Legislature, and the whole Act has been 
held to be bad. If the restriction of the general words to purposes within the power 
of the Legislature would be to leave an Act with nothing or next to nothing in it, 
or an Act different in kind, and not merely in degree, from an Act in which the general 
words were given the wider meaning, then it is plajn that the Act as a whole must be 
-held invalid, because in such circumstances it is impoesible to assert with any confidence 
that the Legislature intended the general words which it has used to be construed only 
in the narrower sense...If the Act is to be upheld, it must remain, even when a narrower 
meaning is given to the general words, ‘an Act which is complete, intelligible and valid 
and which can be executed by itself; Wynes: Legislative and Executive Powers in Aus- 
tralia p. 51, citing Presser v. Illinois.” 
There is nothing in these observations to port the contention of the peti- 
tioners. that the doctrine of severability applies only when the legislation is 
in excess of the competence of the Legislature quoad its subject-matter, and 
not when it infringes some constitutional prohibitions. 

In The State of Bombay v. F. N. Balsara*, the question was as to the validity 
of the Bombay Prohibition Act. Sections 12 and 13 of the Act imposed res- 
trictions on the possession, consumption and sale of liquor, which had been de- 
fined in a. 2(24) of the Act as including 

“(a) spirits of wine, methylated spirits, wine, beer, toddy and all liquids consisting of or 
containing alcohol; and (b) other intoxicating substance which the Provincial Govern- 
ment may, by notification in the Official Gazette, declare to be liquor for the purposes 
of this Act.” 

Certain medicinal and toilet preparations had been declared liquor by notif- 
cation issued by the Government under s. 2(24)(b). The Act was attacked 
in its entirety as violative of the rights protected by art. 19(1) (f); but this 
Court held that the impugned: provisions were unreasonable and, therefore, void, 
in so far as medicinal and toilet preparations were concerned, but valid as to 
the rest. -Then, the contention was raised that 

“as the law purports to authorise the tmposttion of a restriction on a fundamental right 
in language wide enough to cover recirictions both within and without the limits of con- 
stitutionally permisaible legislative action affecting such right, it is not possible to uphold 
it even so far-as it may be applied within the constitutional limits, as it is not severable.” 
In rejecting this contention, the Court observed (pp. 717-718) : 

“These items being thus treated separately by the legislature ttself and being severable, 
and it not being contended, in view of the directive principles of State policy regarding 
prohibition, that the restrictions imposed upon the right to possess or sell or buy or 
consume: or use those categories of properties are unreasonable, the impugned sections 
must be held valid so far as these categories are concerned.” 

This decision is clear authority that the principle of severability is applicable 
even when the partial invalidity of the Act arises by reason of its contraven- 
tion of constitutional limitations. It is argued for the petitioners that in that 
case the Legislature had through the rules framed under the statute classified 
medicinal and toilet preparations as a separate category, and had thus evinced 
an intention to treat them as seyerable, that no sfmilar classification had been 
made in the present Act, and that, therefore, the decisiqn in question does not 
help the respondent. But this is to take too marrow a view of the decision. 
The doctrine of severability rests, as will presently be shown, on a presumed 
intention of the Legislature that if a part of a statute turns out to be void, 
that should not affect the validity of the rest of it, and that that intention is 
to be ascertained from the terms of phe statute. It ig the true nature of the 
subject-matter of the legislation tha{ is the determining factor, and while a 
classification made in the statute might go far to support a conclusion in favour 


1 [1886] 116 U. S. 252, 20 Law ed. 615. 2 [1961] 8.0.R. 682; s.o. 53 Bom. L. R. 982. 
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Sof severability, the absence of it does not necessarily preclude it. It is a fea- 
ture usual in latter-day legislation in America to enact a clause that the m- 
validity of any part of the law shall not render the rest of it void, and it has 
been held that such a clause furnishes only prima faote evidence of severabili- 
ty, which must in the last resort be decided on an examination of the 
provisions of the statute. In discussing the effect of a severability . 
clause, Brandies J. observed in Dorchy v. Kansas,' that it ‘‘provides a ` 
rule of construction, which may sometimes aid in determining that intent. 
But it is an aid merely; not an inexorable command.’ The weight to 
be attached to a classification of subjects made in the statute itself cannot, 
in our opinion, be greater than that of a severability clause. ‘If the decision 
in The State of Bombay v. F. N. Balsara® is examined in the light of the above 
discussion, it will be seen that while there is a reference in the Judgment to 
the fact that medicinal and toilet preparations are treated separately by the 
Legislature, that is followed by an independent finding that they are severable, 
In other words, the decision as to severability was reached on the separability ` 
in fact of the subjects dealt with by the legislation and the classification made 
in the rules merely furnished support to it. 

Then, there are the observations of Patanjali Sastri C.J. in The State of 
Bombay v. The United Motors (India) Lid.? Dealing with the contention 
that a law authorising the imposition of a tax on sates must be declared to be 
wholly void because it was bad in part as transgressing constitutional limits, 
the learned Chief Justice observed (p. 1099): 

“Tt ig a sound rule to extend severability to inchie separability in enforcement in 

such cases, and we are of opinion that the principle should be applied in dealing with 
taxing statutes. in this country.” 
The petitioners contend that the rule of severability in enforcement laid down 
in the above passage, following the decision in Bowman v. Continental Ow Co.* 
is confined in American law to taxing statutes, that it is really in the nature 
of an exception to the rule against severability of laws which are partially 
unconstitutional, and that it has no application to the present statute. ' We 
are unable to find any basis for this argument in the American authorities. 
That the decision in Bowman’s case related to a taxing statute is no ground 
for limiting the principle enunciated therein to taxing statutes. On the other 
hand, the discussion of the law as to severability in the authoritative text- 
books shows that no distinction is made in American. Jurisprudence between 
taxing statutes and other statutes. Corpus Juris Secundum, Vol. 82, dealing 
with the subject of severability, states first the principles applicable generally 
and to all statutes, and then proceeds to consider those principles with refer- 
ence to different topics, and taxation laws form one of those topics. 

We have now to consider the decisions in Punjab Province v. Daulat Singh® 
Romesh Thappar v. The State of Madras®, and Chintaman Rao v. The State of 
Madhya Pradesh’ relied on by the petitioners. In Punjab Province v. Daulat 
Singh the challenge was on the validity of s. 13-A which had been introduced into 
the Punjab Alienation of Land Act XIII of 1900 by an Amendment Act X ` 
of 1988. That section enacted that an alienation of land by a member of an 
agricultural tribe in Punjab in favour of another member of the tribe (made 
either before or after the commencement of the Amendment Act) was void 
for all purposes, when the rea? beneficiary under the transaction was not 4 
member of the tribe. Section 4 of the Act h&d empowered the local Govern- 
' ment to determine by hhotification the body or group of persons who are to be 
declared to be agricultural tribes for the purpose of the Act. A notification 
dated April 18, 1904, issued under that section provided that: 

“In each district of the Punjab mentioned in column 1 of the Schedule attached to 


1 (1924) 2640.8. 286; 68 Law ed. 686, 690. 4° (1921) 256 U.S. 642; 65 Law ed. 1139. 
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this notification, all persons either holding land or ordinarily residing in such district 
and belonging to any one of the tribes mentioned opposite the name of such district, in 
column 2, shall be deemed to be an ‘agricultural tribe’ within the district.” 

The question was whether s. 13-A was void as contravening s. 298(1) of the 
Government of India Act, 1935, which provided inter alia that no subject of 
His Majesty domiciled in India shall on grounds only of descent be prohibited 
from acquiring, holding or disposing of property. It was held by the Fede- 
ral Court that s. 18-A was void as infringing s. 298(1) to the extent that it 
prohibited alienation on ground of descent, but that it was valid in so far as 
it related to a prohibition of the transaction in favour of a person who belong- 
ed to the tribe but did not hold land or ordinarily reside in the district, as a 
prohibition on that ground was not within s. 298(7) and that accordingly an 
enquiry should be made as to the validity of the impugned alienation with 
reference to the qualifications of the alienee. Vide Punjab Province v. Dawlat 
Singh'. 

Before the Privy Council, Mr. Pritt, counsel for the appellant, ‘‘conceded 
that membership of a tribe was generally a question of descent’’, and the 
Board accordingly held that s. 18-A was repugnant to s. 298(1) and was void. 
Dealing next with the enquiry which was directed by the Federal Court as 
to the qualifications of the alienee, the Privy Council observed as follows (p. 
20): 

“The majority -of the Federal Court appear to have contemplated another form of 
severability, namely, by a classification of the particular cases on which the impugned 
Act may happen to operate, involving an inquiry into the circumstances of each indtvidual 
case. There are no words in the Act capable of being so construed, and such a course 
would in effect Involve an amendment of the Act by the court, a course which is beyond 
the competency of the court,'as has long been well established”. 
` It will be noticed that, in the above case, there was no question of the ap- 
plication of the Act to different categories which were distinct and severable 
elther in fact or under the provisions of the Act. The notification issued under 
g. 4 on which the judgment of the Federal Court was based did not classify 
those who did not belong to the tribe and those who did not hold property or 
reside in the district as two distinct groups. It described only one category, 
and that Had to satisfy both the conditions. To break up that category into 
two distinct groups was to go against the express language of the enactment 
and to substitute the word ‘‘or’’ for ‘‘and’’, The Privy Council held that 
that could not be done, and it also observed that the severability contemplated 
in the judgment of the Federal Court was an ad hoo determination with refer- 
ence to qualifications of each alienee as distinguished from a distinct category 
with reference to the subject-matter. This is not an authority for the posi- 
tion that if the subject-matter of what is valid is severable from that of what 
ig invalid, even then, the Act must be held to be wholly void. More to the 
point are the following observations (at pp. 19-20) on a question which was 
, also raised in that case whether s. 18-A which avoided the alienations made 
both before and after the Act, having been held to be void in so far as it was 
retrospective, was void tn tote: 

““...Hf the retrospective element were not severable from the rest of the provisions, it is 
established beyond controversy that the whole Act would have to be declared ultra vires 
and void. But, happily, the retrospeative element in the impugned Act is easily severable, 
end by the deletion of the words ‘etther before or’ from the early part of sub-s. 1 of the 
new. 8. 13A, enacted by s. 5 of the impugned Act, the rest of the provisions of the im- 
pugned Act may be left to operate validity.” ; 

_ Discussing this decision in The State of Bombay v. The United Motors 
(India) Ltd.?, Patanjali Sastri C.J. observed (p. 1098) : 

“The subject of the constitutional ttlon was single and indivisible, namely, dis- 

position of property on grounds only of (afmong other things) descent and ff, in its actual 
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¢ operation, the impugned statute was found to transgress the constitutional mandate, the 
whole Act had to be held void as the words used covered both what was constitutionally 
permissible and what was not.” 


That is to say, the notification issued under s. 4 was single and indivisible, and 
therefore it was not severable. Agreeing with this opinion, we are of opinion 
that the decision in Punjab Province v. Daulat Singh’ cannot, in view of the 
decision of this Court in The State of Bombay v. F. N. Balsara*, be accepted 
as authority for the position that there could be no severability, even if the 
subject-matters are, in fact, distinct and severable. 

In Romesh Thappar v. Ntate of Madras®, the question was as to the validity 
of s. 9(1-A) of the Madras Maintenance of Public Order Act, XXII of 1949. 
That section authorised the Provincial Government to prohibit the entry and 
circulation within the State of a newspaper ‘‘for the purpose of securing the 
public safety or the maintenance of public order.’’ Subsequent to the enact- 
ment of this statute, the Constitution came into force, and the validity of the 
impugned provision depended on whether it was protected by art. 19(#) which 
saved ‘‘existing law in go far as it relates to any matter which undermines 
the security of or tends to overthrow the State.’’ It was held by this Court 
that as the purposes mentioned in s. 9(7-A) of the Madras Act were wider in 
amplitude than those specified in art. 19(2), and as it was not possible to split 
up a. 9(J-A) into what was within and what was without the protection of 

art. 19(2), the provision must fail in its entirety. That is really a decision 
thet the impugned provision was on its own contents inseverable. It is not an 
authority for the position that even when a provision is severable, it must be 
struck down on the ground that the principle of severability is inadmissible 
when the invalidity of a statute arises by reason of its contravening constitu- 
tional prohibitions. It should be mentioned that the decision in Romesh 
par v. The State of Madras was referred to in The State of Bombay v. F. N. ns 
sara and The State of Bombay v. The United Moters, (India) Lid. and 
distmguished. 

In Chintaman Rao v. The State of Madhya Pradesh* the question related to 
the constitutionality of s. 4(2) of the Central Provinces and Berar Regulation 
of Manufacturers of Bidis (Agricultural Purposes) Act No. LXIV of 1948, 
which provided that: 

“No person residing in a village specified in such order shall during the agricultural sea- 

son engage himseH in the manufacture of bidis, and no manufacturer shall during the 
sald season employ any person for the manufacture of bidis.” 
This Court held that the restrictions imposed by s. 4(2) were in excess of 
what was requisite for achieving the purpose of the Act, which was ‘‘to pro- 
vide measures for the supply of adequate labour for agricultural purposes 
in bidi manufacturing areas’’, that that purpose could have been achieved 
by limiting the restrictions to agricultural labour and to defined hours, and 
that, as it stood, the impugned provision could not be upheld as a reasonable 
Testriction withm art. 19(1)(g). Dealing next with the question of sever- 
ability, the Court observed that (p. 765): 

“The law even to the extent that it could be said to authorize the tmposition of restric- 
tions in regard to agricultural labour cannot be held valid because the language employed 
is wide enough to cover both within and without the limits of constitutionally 
permissible legislative action affecting the right.” e 
Now, it should be noted that the impugned provision, s. 4(2), is by its very 
nature inseverable, and it could not be enforced without re-writing it. The 
observation aforesaid must be read in the context of the particular provision 
which was under consideration. This really is nothing more than a decision 
on the severability of the particular pyovision which was- impugned therein, 
and it is open to the same comment the decision in Romesh Thappar v. 


1 1481 F.0.R. 1. 8 [1950] 5. C. R. 5%. 
2 [1951] 8. O. R. 682; s.o. 58 Bom. L. R. ff 4 [1950] 8. 0. R. 759. 
982. 
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The State of Madras. That was also one of the decisions distinguished in The? 
State of Bombay v. F. N. Balsara. The resulting position may thus be sta- 
ted: When a statute is in part void, it will be enforced as regards the reat, if 
that is severable from what is invalid. It is immaterial for the purpore of 
` this rule whether the invalidity of the statute arises by reason of its subject- 
matter being outside the competence of the Legislature or by reason of its 
provisions contravening constitutional prohibitions. 

-That being the position in law, it is now necessary to consider whether the 
impugned provisions are severable in their application to competitions of a 
gambling character, assuming of course that the definition of ‘prize competi- 
tion’ in s. 2(d) is wide enough to include also competitions involving skill to 
& substantial degree. It will be useful for the determination of this question 
to refer to certain rules of construction laid down by the American Courts, 
where the question of severability has been the subject of consideration in 
numerous authorities. They may be summarised as follows: 

1. In determining whether the valid parts of a statute are separable from 
the invalid parts thereof, it is the intention of the Legialature that is the de- 
termining factor. The test to be applied is whether the Legislature would 
have enacted the valid if it had known that the rest of the statute was 
invalid. Vide Corpus Juris Secundum, Vol. 82, p. 156; Sutherland on Sta- 
tutory Construction, Vol. II, pp. 176-177. , 

2. If the valid and invalid provisions are so inextricably mixed up that 
they cannot be separated from one another, then the invalidity of a portion 
must result in the invalidity of the Act in its entirety. On the other hand, 
if they are so distinct and separate that after striking out what is invalid, 
what remains is in itself a complete code independent of the rest, then it 
will be upheld notwithstanding that the rest has become unenforceable. Vide 
Cooley’s Constitutional Limitations, VoL I, at pp. 860-861; Crawford on Sta- 
tutory Construction, pp. 217-218. Gi 

8. Even when the provisions which are valid are distinct and separate from 
those which are invalid, if they all form part of a single scheme which is in- 
tended to be operative as a whole, then also the invalidity of a part will result 
in the failure of the whole. Vide Crawford on Statutory Construction, 
pp. 218-219. 

4, Likewise, when the valid and invalid parts of a statute are independent 
and do not form part of a scheme but what is left after omitting the invalid 
portion is so thin and truncated as to be in substance different from what it 
was when it emerged out of the Legislature, then also it will be rejected in 
its entirety. 

5. The separability of the valid and invalid provisions of a statute does 
not depend on whether the law is enacted in the same section or different 
sections; (vide Cooley’s Constitutional Limitations, Vol. I, pp. 861-862); it 
is not the form, but the substance of the matter that is material, and that has 
to be ascertained on an examination of the Act as a whole and of the setting 
of the relevant provision therein. 

6. If after the invalid portion is expunged from the statute what remains 
cannot be enforced without making alterations and modifications therein, then 
the whole of it must be struck down as void, as otherwise it will amount to 

Judicial legialation. Vide Suthegland on Statutory Construction, Vol IL p. 


/ 


T. In determining the legislative intent on the question of separability, it 
will be legitimate to take into account the history of.the legislation, its object, 
the title and the preamble to it. Vide Sutherland on Statutory Construction, 
VoL II, pp. 177-178. 

Applying these principles to the§ present Act, it will not be questioned 
that competitions in which success degends to a substantial extent on skill and 
competitions in which it does not so Mepend, form two distinct and separate 
categories. The difference between thé two classes of competitions is as clear- 


-r 
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gut as that between commercial and wagering contracts. On the facts, there 
might be difficulty in deciding whether a given competition falls within one 

category or not; but when its true character is determined, it must fall either 
under the one or the other. The distinction between the two classes of com- 
petitions has long been recognised in the legislative practice of both the United 
Kingdom and this country, and the Courts have, time and again, pomted out 
the characteristic features which -differentiate them. And if we are now to 
ask ourselves the question, would Parhament have enacted the law in question 
if it had known that it would fail as regards competitions involving skill, there 
can be no doubt, having regard to the history of the legislation, as to what 
our answer would be. Nor does the restriction of-the impugned provisions to 
competitions of a gambling character affect either the texture or the colour of 
the Act; nor do the provisions require to be touched and re-written before 
they could be applied to them. They, will squarely apply to them on their 
own terms and in their true spirit, and form a code complete in themselves 
with reference to the subject. The conclusion is, therefore, inescapable that 
the impugned provisions, assuming that they apply by virtue of the defini- 
tion in s. Hd) to all kinds of competitions, are severable in their application 
to competitions in which success does not depend to any substantial extent on 
skill. i , 

In the result, both the contentions must be found against the petitioners, 
and these petitions must be dismissed with costa. There will be only one set 
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Before Mr. Justice Tendolkar daa? Mr. Justice Shelat. 


UMEDSINGH HAMIRASINGH v. THE MARSDEN MILLS, LIMITED.* 

Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 3(13) (a), 3(14) (e)—Factories 
Act (LXIII of 1948), Secs. 46(1), 2(n), 92—Employee of contractor when becomes 
employee of owner of undertaking—Contract—ImpHed or tacit contract—Nature of 
acts or conduct relied upon to prove impHed contract. 

Under s. 3(13)(a) and s. 3(14)(e) of the Bombay Industrial Relations Act, 1946, 
before an employee of a contractor can become the employee of the owner of an 
undertaking, the conditions that must be fulfilled are: (1) that he must be employed 
by the contractor to do any work for him; (2) that such work must be in the execu- 
tion of a contract by the contractor with the owner of the undertaking; and (3) that 
the cantract with the owner of the undertaking must be for the execution by or 
under the contractor. of the whole or any pert of the work which is ordinarily part 
of the undertaking. It is only if these three conditions are satisfied that an employee 
of a contractor becomes an employee of the owner of the undertaking. 

Before there can be a tacit or implied contract, Le. contracts where the proposal 
or the acceptance or both are algnified, not by words, but by acts or conduct, the 
acte or conduct relied upon must be of such a nature that they can only give rise- 
to the inference that there must have-been an implied offer and acceptance. If the 
acts and conduct are capable of being consistent with there being no offer or no 
acceptance, no tacit or implied contract can arlse*from such acts or such conduct. 


Toa facts appear in the judgment. 


Special Civil Application No. 8179 af 1956. ° 
Y. M. Tarkwnde, with M. A. Rane, for the petitioners. 
Vithalbhai B. Patel, instructed by M Kher Ambalal & Co:, for oppo- 
nent No. 1, 


“Decided, July 2, 1957. Special Applications Nos. $218 to 3217 of 1956). 
Application No. 3179 of 1956 (with Spocial 
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Special Civil Applications Nos. 3213 and 3214 of 1956. 2 
R. Gokhale, for the petitioners. 
A. Palkhwala, with V. B. Patel, for opponent No. 2 in Spl. C. A. 3218/56 
V. B. Patel, for No. 2 in 8214/56. 
Special Civil Application No. 8215 of 1956. 
E. Gokhale, for the petitioners. 
H. Kaa, for opponent No. 2. 
B. 
B. 


and 


H. 
N. 
H. 
K. f 

Special Civil Applications Nos. 8216 and 8217 of 1956. 
H. Gokhale, for the petitioners. 
F. Patel, for opponent No. 2 (in both). 


THNDOLEAR J. This is a group of petitions under art. 227 of the Constitu- 
‘tion of India in respect of a judgment of the Labour Appellate Tribunal. The 
facts in all these petitions and the question of law to be decided being identical, 
the matters were dealt with at all stages by a single judgment; and, therefore, 
it would be convenient to dispose of these petitions also by a single judgment. 
But we will take the facts in Special Civil Application No. 3179 of 1956 as 
typical of the facts which exist in the other applications. ' 

The petitioners are employed in a canteen run by a co-operative society of 
the workers of the Marsden Mills, Ltd:, who are respondents No. 1. In 1948, 
an award was made by the Industrial Court regarding the standardisation of 
wages of all employees employed in the textile industry at Ahmedabad. Sub- 
sequently there was a supplementary award regarding dearness allowance. 
The said award directed the textile mills to pay dearnees allowance to contract 
labour on a certain basis. The petitioners claimed that they were entitled to 
such dearness allowance from the mill; and, therefore, made applications to 
the Labour Court, Ahmedabad, praying for a declaration that opponent No. 1 
had committed an illegal change within the meaning of s. 46 of the Bombay 
Industrial Relations Act inasmuch as it had not carried out the terms of the 
award which were binding on it. The petitioners had also prayed for an order 
directing opponent No. 1,to withdraw the said illegal change by paying all the 
arrears of wages and dearness allowance. The Labour Court held that the 
co-operative society, of which the petitioners were employees, was neither a con- 
tractor nor an agent of opponent No. 1; and, therefore, the petitioners were 
not employees of opponent No. 1 within the meaning of s. 8, sub-s. (13), of the 
Bombay Industrial Relations Act. The petitioners filed an appeal to the Indus- 
trial Court, who confirmed the decision of the Labour Court. They then pre- 
ferred an appeal to the Labour Appellate Tribunal, Bombay. A division bench 
of the Labour Appellate Tribunal referred three questions to a Full Bench. 
They are as follows: 

(1) Whether the decision of this Tribunal in Ahmedabad’ Mfg. & Calico Ptg. Co, 
Ltd. & others v. Their Workmen [(1853) I LLJ. 647] requires reconsideration in the 
light of the later decision of this Tribunal in Simpler Mills Co. v. Their Workmen 
[(1955) O LLJ. 46]? 

(2) Whether the former deciaslon has ceased to apply to the staff of canteens, the 
premises and equipment whereof have been provided by the mills but which are managed 
by Co-operative Societies started by the employees of the mills by reason of the amend- 
ments made by the State Govt. by,Govt. Notification No. 44/48 dated 15th January 1954 
In Rules 76 to 78 of the Bom. Factories Rules, read tn the light of s. 48 of the Factories 
Act, 1948? 

(3) Whether in any event, on the facts admitted by the partles in the present ap- 
peala, the Co-operative Societies which manage the canteens, the premises and equip- 
ment whereof have been provided by tke mills concerned for their employees, can be 


regarded in law as the agents or dent contractors of the respective mills for 
maintaining or running the canteen, go to allow the staff engaged by Co-operative 
Societies for the canteens to be in law for the purposes of the Bom. Industrial 


Relations Act as employees of the mills? 


1957.] UMEDSINGH V. MARSDEN MILIS LTD. (4.0.3.)—Tendolkar J. 987 


The findings of the Full Bench on these three questions were: 
(1) That the Calico Mills case was rightly decided; . 
(2) That the amendments to the rules made in January 1954 have made no diffe- 

rence to the responsibility of the employer for maintaining a canteen and the decision 

in the Caco Mills case is applicable; and « 

(3) That the Co-operative Societies managing the canteens must be regarded in law 
as the contractors of the respective mills within the meaning of sub-cl. (e) of cL (14) of 
s. 8 of the Bombay Industrial Relations Act. 

The’ matter then went back to the Division Bench for disposal; and the Divi- 
sion Bénch held that although the Full Bench had found that the petitioners 
were employees within the definition of s. 8, sabe. (13), of the Industrial Rela- 
tions Act, they were not in the direct employment of opponent No. 1, that they 
were only entitled to such benefits as the ‘Act had conferred upon them but 
they were not entitled to wages and dearness allowance from opponent No. 1 
under the award. The Division Bench, therefore, dismissed the appeal It 
18 against this dismissal that the itioners have come to us on. the plea that 
there is an error apparent on the of the record in that the Division Bench 
failed to take into account the fact that the award had become binding on the 
employer and the employees under the Industrial Relations Act and any obli- 
gation arising under the award was an obligation enforceable under the Indus- 
trial Relations Act and, therefore, if the petitioners were employees within the 
meaning of s. 3(13), they were entitled to enforce the obligations under the 
award agaist opponent No. 1. 

Opponent No. 1 on this petition inter alta challenges the finding of the Full 
Bench that the petitioners were employees and that opponent No. 1 was an 
employer of the petitioners, and says that if this is the true position in law, the 
question whether the Division Bench rightly distinguished between rights aris- 
ing under the Act and rights arising out of direct employment would not sur- 
vive. That, no doubt, would be so; and we propose, therefore, in the first 
instance, to deal with this plea raised on behalf of opponent No. 1 

Now, at the outset, a few admitted facts must be stated. It will be noticed 
that the third question referred to the Full Bench makes a reference to the facts 
admitted by the parties; and it is on the basis of these admitted facts that the 
reference was disposed of, and we have also to decide these petitions on the 
basis of these admitted facts. They are set out in para. 8 of the Full Bench 
decision in these terms: 

‘The admitted facts are that the societies, which are voluntary organisations of mill 
employees, manage the affatrs of the canteens, engage the canteen boys and their em- 
ployees including the canteen Manager, pay wages and bonus to the canteen employees 
out of the assets of the society, and take disciplinary action when necespary against the 
canteen employees. It is the society which grants leave or refuses it to canteen em- 
ployees and complaints made by the canteen employees are dealt with by the canteen 
manager and not the mill manager. The canteen however is run on mill premises and 
in the running of the canteen use is made of the furniture, utensils etc. supplied by the 
mils management in accordance with certain statutory rules which will be noticed pre- 
sently. No payment is made by the Co-operative Societies for the use of the canteen 
premises, furniture and equipment. Profit earned by the running of the canteen is re- 
tained by the society for distribytion among its members. The mill management does 
not exercise any direct control over the societies tm the running of the canteen, and 


It must further be mentioned that the Labour Court at Ahmedabad, i in its judg- 
ment, observes that the apphicants had made no attempt to prove that the 
societies were running the canteens undd@ a contract with the mills—a’ fact 
which is very material, as we will point ogt when we come to discuss the law. 
The Labour Court also points out that esses for the opponent mills have, 
in their depositions, categorically ‘denied that there was any contract between 
the mills and the society for running the teen; and these witnesses werd not 
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even cross-examined on this point, with the result that the statement that there 
- was no contract between the society and the mills remains unchallenged. The 
Full Bench, in their decision, in terms found that admittedly there was no 
express contract; but they held that on the basis of the admitted facts there 
was an implied contract, and since the correct inference to be drawn from ad- 
mitted facts was a question of law, it was within their jurisdiction so to hold. 
We will revert to the reasons given by the Full Bench for their decision after 
considering the matter on the basis of the relevant sections and rules in relation 
to admitted facts. 

Now, in the first instance, two definitions under the Industrial Relations 
Act, 1946, are important for the PD te of this reference. The a 18 the defi- 
nition of ‘‘employee’’ in B. 3, ol ) (a). 

“Employes” means “any person Se to do any skilled or unskilled work for 
hire or reward in any industry, and includes— 

(a) a person employed by a contractor to do any work for him in the execution of a 
contract with an employer within the meaning of sub-clause (e) of clause (14)”. 
Turning to sub-clause (6) of cl. (14), it defines 

aplaya te inichiding: “qhere the owner Of any Auidedaling GA the an Gt Ge 
for the purpose of-conducting the undertaking contracts with any person for the execu- 
tion by or under the contractor of the whole or any part of any work which is ordinarily 
part of the undertaking, the owner of the undertaking;”. 
Reading the two definitions together, before an employee of a contractor can 
become the employee of the owner of an undertaking, the conditions that must 
be fulfilled are: (1) that he must be employed by the contractor to do any work 
for him; (2) that such work must be in the execution of a contract by the con- 
tractor with the owner of the undertaking; and (3) that the contract with the 
owner of the undertaking must be for the execution by or under the contractor 
of the whole or any part of the work which is ordinarily part of the undertak- 
ing. It is only if these three conditions are satisfied that an employee of a 
contractor becomes an employee of the owner.of the undertaking. 

Now, the work which the petitioners do is in the canteens. They are employ- 
ed on this work by the societies which manage the canteens, and, therefore, the 
first condition is satisfied. We have to proceed to consider whether the other 
two conditions are satisfied. 

We next turn to s. 46 of the Factories Act. Sub-clause (1) of that section 
provides : 

“The Provincial Government may make rules requiring that in any specified factory 
wherein more than two hundred and fifty workers arb ordinarily employed, a canteen or 
canteens shall be provided and maintained by the occupier for the use of the workers.” 


An “‘occupier’’ is defined in s. 2, sub-cl. (n), of the Act as meaning ‘‘the person 
who has ultimate control of the affairs of the factory”. Therefore, reading 
8. 46(1) with the definition, the Provincial Government is empowered to make 
rules requiring the person who has ultimate control of the affairs of a factory to 
provide a canteen for the use of the workers. This Act was made applicable 
to the textile industry at Ahmedabad on December 20, 1950. The relevant rules 
are rr. 72 to 78. Rule 72 has several sub-clauses which deal with several require- 
ments regarding the canteen building, which it js unnecessary to go Into in 
very great detail. Rule 78 deale with the compulsory provision of a dining hall 
in the canteen and makes provision as to its area and the furniture to be pro- 
vided, ete. Rule 74 requires that there shall be provided and maintained sufa- 
cient equipment necessary for the efficient running of the canteen. Rule 75 
requires that the prices to be charged shall be conspicuously displayed. Rule 76 
provides that the accounts of the cagteen shall be produced on demand to the 
Inspector of Factories and shall be agidited once every twelve months. Rule 77 
provides for a Canteen Managing Qpmmittee which is to consist of an equal 
number of persons nominated by th occupier and elected by the workers; and 
r. 78 provides that the Chief Inspectfr of Factories shall determine the charges 
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to be made and the food-stuffs to be served in the canteens taking into consi- 
deration the menu in vogue in the region concerned and in fixing the prices 
exclude the rent for the land and building, interest on the amounts spent on tha 
provision and maintenance of furniture and equipment provided for the can- 
teen, depreciation charges, electric charges and the element of profit. This is 
to be done in consultation with the Canteen Managing Committee. We have 
referred to the rules as they were when first enacted; but on November 10, 1954, 
sub-cl. (3) was added to r. 74 which is as follows: 

‘Where the canteen is managed by a co-operative society registered under the Bom- 
bay Co-operative Societies Act, 1925, the occupier shall provide the initial equipment for 
such canteen and sball undertake that any equipment required thereafter for the main- 
ténance of such canteen shall be provided by such co-operative society.” 

Eule 76 was amended by adding a proviso on January 15, 1954, which is to 
this effect: í s i 

“Provided further that where the canteen is managed by a co-operative society re- 
gistered under the Bombay Co-operative Societies Act, 1925, the accounts pertaining to 
such canteen may be audited in accordance with the provisions of the Bombay Co-opera- 
tive Societies Act, 1925.” 

A proviso was also added on the same date to r. 77, sub-cl. (1), which provides 
for the appointment of a Canteen Managing Committee. The proviso is: 

“Provided that where the canteen is managed by a co-operative society registered 
‘under the Bombay Co-operative Societies Act, 1925, it shall not be necessary to appaint 
a Canteen Managing Committee.” i 
On the same day, a proviso was also added to r. 78 in the following terms: 

“Provided that where the canteen is managed by a co-operative society registered 
under the Bombey Co-operative Societies Act, 1925, such society may be allowed to in- 
clude in the charges to be made for the foodstuffs served, a profitt up to 5 per cent. on its 
working capital employed in running the canteen”. 
Therefore, reading s. 46 of the Factories Act along with the rules, it is clear 
that there is a statutory obligation on the occupier, that is the person who has 
ultimate control of the affairs of a factory, to provide a canteen which must 
conform to the rules preacribed in that. behalf. The amendments that were 
introduced in 1954 to which I have already-drawn attention contemplate the 
management of a canteen by a co-operative society; but they do not absolve 
the oceupier from the statutory obligation to provide a canteen in accordance 
with the rules. It is true that by virtue of.the proviso inserted in r. 77, the 
control of the manager, in so far as he would normally have exercised the con- 
trol through the Canteen Managing Committee to which he could nominate half 
the number of members, does not exist where the canteen is managed by a co- 
operative society ; but that does not make a difference to the statutory, obligation 
of the occupier to provide a canteen. Under r. 78 as it stood before the amend- 
ment, no profit could be made on the food served at the canteen. The proviso 
makes it possible for a co-operative society, if it manages a canteen, to make a 
profit upto 5 per cent.; but the rule emphasizes the fact that if the occupier ran 
the canteen in whichever manner it was open to him to run it, he could not 
make a profit for himself. Now, this obligation of the occupier to maintain a 
canteen is an obligation for the non-observance of which a penalty is preserib- 
ed by a 92 of the Factories Act, which in general terms provides that any con- 
travention of any provisions of the Act or any rple made thereunder will render 
the oceupier and the manager of the factory guilty of an offence punighable 
with imprisonment to a term which may extend to three months or with fine 
which. may extend to Ra. 500 or with both. Therefore, it is clear that there 
was a statutory obligation on the occupier for the breach of which a penalty 
was provided by the Factories Act. 

The next question that naturally arisesfis: What are the possible ways in 
which the occupier could discharge this i 
in its decision observes: ‘‘This responsibilty he may discharge either through 
his own servants or agent or a contractor. $ So far as it goes, the statement is 
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unexceptionable; but does this statement of the Tribunal exhaust the ways it 
which an occupier can discharge his statutory liability! Take for example a 
simple case where a benevolent society established for the purpose of rendering 
social service offers to the occupier that it will run the canteen on premises and 
with equipment provided by him. Is it open to the occupier, if he has trust in 
such an organisation, to entrust the running of the canteen to such a society ? 
And if the society so runs the canteen, shall he have discharged his statutory 
obligation? In our opinion, there can be little doubt that so long as the soclety 
observes all the conditions laid down by the rules for the running of the can- 
teen, the occupier shall have discharged his statutory obligation. Lf the society 
fails to observe any of such conditions, the occupier may well be liable under 
s. 92 of the Factories Act for failure to observe the requirements of the rules. 
But there does not appear to us to be anything in the Act or in the Rules which 
prevents an occupier, if he trusta such a society, to take the risk of the society 
landing him into a situation in which he may be prosecuted. He may well 
consider such a risk as slight or non-existent; and, therefore, in addition to the 
modes which the Full Bench points ont are the possible modes of discharge of 
the oceupier’s statutory obligation, there appears to us to be at least one more 
mode in which the occupier could discharge the obligation, and that is by grant- 
ing a licence to a society or any other body of persons to run a canteen on the 
premises and with the equipment that he is bound to supply for the purposes 
of- the canteen under the Rules. It appears to us, with respect to the Full Bench 
of the Labour Appellate Tribunal, that it is just because they failed to visualise 
such. a possibility that they came to the conclusion that they did; because left 
with the option of the occupier discharging his responsibility either through 
his servants or agents or contractors, since it was nobody’s case that he was 
dicharging it through his servants or agents in this case, the Tribunal neces- 
sarily turned to a contractor and appear to have implied a contract for that 
purpose. Now, on the facts of this case—and that is material—the society was 
in existence long before a statutory obligation arose on the occupier to provide 
a canteen. It was running a canteen on the premises which the society was 
allowed to use by the mills. It is admitted that there was no express contract 
with the society either before or after the statutory obligation arose, and the 
question is whether under those circumstances it can be said that there was an 
implied contract which coul be inferred from the admitted facts. . 

Now, strictly speaking, the word ‘‘implied’’ may be more appropriate to 
contracts implied by law; but it is sometimes used to designate what may be 
called tacit contracts, that is, contracts where the proposal or the acceptance or 
both are signified, not by words, but by acts or conduct. But it seems to us 
that before there can be such a tacit or implied contract, the acts or the conduct 
relied upon must be of such a nature that they can only give rise to the infe- 
rence that there must have been an implied offer and acceptance. If the acts 
or conduct are capable of being consistent with there being no offer or no ac- 
ceptance, no tacit or impRed contract can arise from such acts or such conduct. 
Now, the facts and conduct relied upon by the Full Bench for the purpose of 
coming to the conclusion that there was an implied contract are these. their 
decision the Full Bench first says: 

“On the one side the control of the canteen premises and power to permit the sqciety 
to run the canteen is in the hands of the occupier. In teturn for the permission to enter 
the premises and to run the canteln the society performs work which the occupler is 
bound by statute to do; the profit, subject to the limits imposed by the statutory rules, 
goes to the society.” 

With very great respect to the Full Bench, we fail to see how these three facts 
which are enumerated by the Full Hench constitute facts from which an infe- 
rence wilt necessarily arise of an mplied contract. The occupier may well 
allow the canteen premises to be by a licensee with his leave and licence 
and no contract is essential for that purpose. The society undoubtedly per- 
forms the work which the occupier bound by statute to do; but it is difficult 
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¢o see, with respect to the Tribunal, on what evidence the Full Bench assumed 
that this duty they performed ‘‘in return for the permission to enter the pre- 
mises and to run the canteen.” Undoubtedly they were enabled to perform the 
duty which the occupier was statutorily bound to perform by virtue of such 
permission; but it cannot be said to be ‘‘in return’’ for such permission with- 
out any evidence; and so far as we are aware, there is none. The fact that the 
profit goes to the society is an indifferent factor in determining whether there 
was or there was not an implied contract between the occupier and the society. 
Then later on in the judgment the Full Bench again gays: 

“The relevant facts here are that (1) the: societies are performing a duty which the 
mills are bound to perform (2) and that they do so in a place and in circumstances which 
necessarily require the consent of the occupier to thelr performing that work. (3) On 
the other side the societies keep the profit which is earned by the rumning of a canteen. 
(4) The statutory rule imposes on the occupier responsibility for running the canteen. (5) 
This responsibility he may discharge etther through his own servants or agent or a con- 
tractor. In the present case the canteens are run by the societies, which are neither the 
servants nor the agents of the mills. AJI the elements necessary for a contract being 
present, the correct inference appears to be that the societies are running the canteen 
as contractors undertaking the relevant duties of the respondent mill companies.” 


Now, the numbers (1) to (5) in this quotation have been inserted by us for 
the purpose of facility of dealing with each one of the reasons assigned by the 
Full Bench for holding that there was an implied contract. We have already 
dealt with reason No. (5) and pointed out that it proceeds on an assumption 
that the only mode of discharge of the obligation of the occupier was through 
his own servants or agents or through a contractor, an assumption which, with 
respect to the Full Bench, is, as we have pointed out, unjustified. Turning to 
the other reasons, the first reason ‘‘The societies are performing a duty which 
the mills are bound to perform’’ by itself cannot raise any inference of a con- 
tract. Anyone may perform the duties which the mills are bound to perform 
without there being necessarily a contract in that regard. It may be a volun- 
tary performance altogether. Turning to the.second reason ‘‘that they do so 
in a place and in circumstances which necessarily require the consent of the 
occupier’’, as we have already pointed out such consent may be given by way of 
giving a licence and it does not require a contract, implied or otherwise. The 
third reason, which is that the societies keep the profit, cannot possibly raise an 
inference of an implied contract, because they run the canteen, and if profits are 
permissible, they are entitled to the profits. In no event would a contract be 
necessary with the mills to keep these profits because the mills could never have 
made any profits out of the canteen. The fourth reason is merely a statement 
of the statutory obligation from which no inference can arise, that there must 
have been a contract for the discharge of this statutory obligation by the society. 
Indeed, it appears to us, with respect to the Full Bench of the Labour Appellate 
Tribunal, that they appear to have taken the view that since there is a statu- 
tory obligation on the occupier of a factory to run a canteen, and since the 
premises and equipment for such a canteen must in terms of the rules be pro- 
vided by the occupier, whosoever runs a canteen must be deemed to have an 
implied contract with the occupier for running the canteen. Mr. Tarkunde 
says that he does not wish to urge any such proposition; but what he urges in 
favour of the view that there is an implied comtract is that, although without 
such contract it may beepoasible to have a society run a canteen, Mr. Tarkunde 
says that we should consider which is the more probable thing to happen. Is 
it likely that the occupier who was under a statutory obligation, for a breach 
of which he was liable to be convicted and sentenced, would enter into a con- 
tract with someone to discharge duties w were primarily his, or is it likely “ 
that he would trust the society voluntarilygand without a contract to discharge 
such duties? With respect to Mr. Tar e we do not think that is the cor- 
rect approach for determining whether thqre was an implied contract. In our 
opinion, an implied contract can arise on proved facts and circumstances only 
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if the necessary inference fiom sush fects and circumstances. is that there must i 
have been a contract and not if the facts and circumstances are consistent with 
there having been no contract at all. The moment Mr. Tarkunde concedes that 
the fáctse and circumstances are consistent with there not having been'a ‘con- 
tract; it is not possible, in our opinion ‘to take the view that because the proba- 
bilities of there being a contract are.more than the probabilities of there being 
no contract, there was an implied contract. 


Therefore, in our opinion, the Full Bench of the Tribunal, with respect, came 
to a wrong conclusion when they held that there-was an implied: dontract between 
the society and the mills; and this conclusion necessarily led them into’ commit- 
ting the further error that the petitioners became employees igs ena the m 
of s. 8, sub. (13), of the Bombay Industrial Relations Act. back 
' again then to the requirements of that definition, as we have cated out, -the 
first requirement was satisfied. Regarding the third requirement, since there 
is a statutory obligation on the occupier to provide and maintain a canteen, 
it may be held that to run a canteen was ordinarily a part of the undertaking 
of the occupier; and indeed, it was so held by a Division Bench of this Court 
in The Ahmedabad Mfg. and Calico Printing Co. Lid. v. Shri F. Jeejsbhoy:! 
a view with which we respectfully agree. But then the next requirement is: 
Did the owner of that undertaking contract with the society to carry out this 
part of the undertaking, namely, the running of the canteen? If, he did not, 
part of the third requirement:is not satisfied, and consequently, the second 
requirement that the employee must be doing work in execution of a contract 
by the contractors with the employer is also necessarily not satisfied. In our 
opinion, therefore, the Full Bench of the Tribunal, with respect, erred in hold- 
ing that the petitioners before us were employees within the.meaning of s. 3(13) 
read with s. 3(14) of the Bombay Industrial Relations Act, 1946. 


The position, therefore, is that it is not, necessary for us to consider whether 
the Division Bench, which acted on the view, as they were bound to, that the 
Full Bench was right on this part of the decision, proceeded to distinguish it 
on grounds which can be upheld. If the petitioners are not employees, it fol- 
lows that they cannot claim either wages or dearness allowance from the mills 
who are not their employers in respect of them employment; and aince all these 
petitions were presented against the mills for payment of wages and dearness 
allowance, they were liable to be:dismissed as the petitioners were not employees 
of the mills ; and as the ultimate result of the decision of the Division Bench of 
the Labour ‘Appellate Tribunal was a dismissal of the petitions, it is not neces- 
sary to set aside the decision. The conclusion they arrived at was right, 
although not for the grounds stated in their judgment. 

- No order as to the costs of these petitions. 


1 (1953) Special Civil Application No. 1 of 1953), decided by 70. 5. and Sheh’ Sy 
of 1953 (with ial O. As. Nos. 1682 and 1 on November 24, 1953 (Unrep.). -= 
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4 7, Before Mr. Justice Tendolkar and Mr.: Justice Shelat. 
, N.. J. CHAVAN v. P. D. SAWARKAR* : 
Bombay Industrial Relations Act (Bom. XI- of 1941)—Transjfer of business but employees 
continuing in same business—Whether employees continue to enjoy benefits accrued 
‘to them for past services when business transferred to new management—Contt- 
nuity of service whether means legal contimitty—What is identity of business. 
Employees of a business continue to be entitled to all the rights and privileges 
acquired by them by reason of past services even after a transfer of business, pro- 
vided (1) there is continuity of service, and (2) there is identity of busines. By 
continuity of service is not meant necessarily legal continuity but only continuity 
im fact; that is thd employees must continue to serve the business without a sub- 
stantial break in service. Thus, if the transferor gives notice of termination of 
service and thé transferee makes a fresh appointment, this by itself, although it may 
in law amount to a break in continuity, will not affect the continuity of service for 
the purpose of determining industrial relations. Nor does it constitute a break in 


tity of business, what is required js that the same bysiness, which was carried on 
by the transferor, must be carried on by the transferee. It is not sufficient that the 
business is similar or of the same nature, tf the business carried on by the transferee 
is new. © = 

The doctrine ‘of sanctity of contract as’ governing the relations of employer and 
employee is now obsolete and it is the duty of an industrial Court or Tribunal to 
modify the contractual rights and. obligations if it becomes necessary to do so in the 
ight of industrial legislation and legal decisions relating thereto. l 

The Bombay Garage Ltd. v. The Industrial Tribunal, Bombay; Odeon Cinema v. 
Workers of Sagar Talkies* and New Gujarat Cotton Mills v. Labowr App. Trib.” 
referred to. 


Tum facts appear in the judgment. 


D. H. Bych, with A. A. Rievi, for the petitioners. ` 
_ N. A. Patkhivala, with B. G. Thakore, for opponents Nos. 2 and 3. 


TENDOLKAR J. This petition raises an important question of law relating 
to industrial relations. The petitioners before us were employed in the Nishat 
Talkies, Poona. These Talkies were started about 15 years ago and were 
originally owned by one Mr. Kakde. Kakde sold it to one Mr. Bhole. Mr. 
Bhole could not pay the whole of the purchase price and he therefore mort- 

' gaged it-to Kakde. Upon this mortgage Kakde obtained a decree for the sale 
of the mortgaged property. There was aleo a mortgage held by the Bank of 
Maharashtra on ‘the same property and the bank obtained a decree against 
both Kakde and Bhole. The property was sold in execution of the decree and 
Kakde purchased the property at the auction. The bank filed an execu- 
tion application against the judgment-debtors and got one Shri Gowaikar ap- 

ited a Recsiver. The Receiver took possession on February 22, 1954. On 
October 11, 1954, one Sapal M. Tata entered into an agreement with the Recel- 
ver for the supply of filns for exhibition im this theatre. On January 27, 
1956, the Receiver was ‘discharged and on that very day he served notices of 
discharge on the empleyeesa of Nishat Talkies. On January 28, 1956, Kakde 
gave a lease to Tata for ten years beginning from February 1, 1956. On 
January 31, 1956, Tata issued letters of appomtment to the employees of the 
Nishat Talkies. The employees were paid by the Receiver all. their past dues 
anil passed receipts in respect thereof. r on May 7. 1956, 18 disputes 
raised by the employees were referred fom adjudication by the Government of 

*Dectded, Julw 4/10, 1957. Special Civil eee et J. 314. 


ication No. 780 of 1957. 1958) 59 Bom. L. R. 209. 
[1953] I L. L. J. 14. . 


L.B.—68. 
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Bombay to the Industrial Tribunal. The reference was against the Nishaf 
Talkies and the Court Receiver; but as the Receiver had ceased to haye any 
Interest in the Nishat Talkies by reason of his discharge, the reference conti- 
nued against the Nishat Talkies only. Kakde, as the owner of the Nishat 
Talkies, was made a party to the reference and appeared before the Industrial 
Tribunal and stated that as from February 1, 1956, 8. M. Tata was conduct- 
Ing the business and all the dues prior to that date had been paid to the em- 
ployees. Tata was served with a notice by the Industrial Tribunal but did 
not appear in the proceedings. Presumably, he was content to let Mr. Kakde 
safeguard his interest in these proceedings for, if at the date when this dis- 
pute came up for determination before the Industrial Tribunal, Tata was carry- 
ing on the business of Nishat Talkies, and the party to the reference was Nishat 
Talkies, obviously the real party was Tata and not Kakde, for any individual 
carrying on busimess in a business name may be sued in that name; but ob- 
viously Kakde was left to dispute the claim of the employees in this parti- 
cular industrial dispute. 

Now, one of the disputes, viz. dispute No. 12, was ‘‘Continuity of Service: 
The past services of every employee should be considered as continuous for all 
purposes.’” ‘This demand also affected othar demands which were dependent 
upon the determination of the question of continuity of service. Regarding 
continuity of service the Tribunal rejected the demand. Consequently they 
also came to certam conclusions on the other demands which were affected 
necessarily by the rejection of this demand. The main grievance on this peti- 
tion is that in rejecting the demand for cortinuity of service there is an error 
apparent on the face of the record in the order passed by the Industrial Tri- 
bunal and that they have also erred in law in not having applied to the facts 
of this case law which is now well established. 

Naw, before dealing with the question as to whether there is or is not an 
error apparent on the face of the record, it would be convenient to state what 
the position in law is with regard to continuity of service where business 
changes hands from one management to another but the employees continue 
m the same business. Do the employees under such circumstances continue 
to enjoy the benefits that have accrued to them by reason of their past service 
when the business comes into the hands of a new management or do they lose 
such benefits f | 

The question fell to be determined by me on a writ petition as long ago as 
on February 15, 1949, and the judgment is reported in The Bombay Garage 
Lid. v. The Industrial Tribunal, Bombay’. In that petition an award of the 
Industrial Tribunal was challenged by the Bombay Garage Ltd. The said 
company had commenced business on April J, 1945, and took over the business’ 
of F. M. Chmoy & Co., Ltd., who were the proprietors of the Bombay 
Garage. In Juby 1946, certain disputes arose between the petitioners and 
their employees and they were referred by the Provincial Government to the 
Industrial Tribunal. One of the demands was gratuity at the rate of one 
month’s salary for every completed year of service after a mmimum of 10 
years; and m connection with the question of gratuity it was urged by the 
Bombay Garage Ltd. that the period during which the employees were in the 
service of F. M. Chinoy & Co. Ltd. should ngot be taken into account but 
the employees should be deemed to have become the employees of the Bombay 
Garage Ltd. only when they took over the business frem F. M. Chinoy & Co. 
Ltd. With regard to this contention I observed (p. 16): 

“...That contention ‘is, in my opinion, not well founded. An employer cannot deprive 
his employees of the benefits that have accrued to them by reason of past services mere- 


ly by transferring his business to person or to another limited company. The 
work done by the employees benefits the concern, although, of course, the 
owner also receives. benefits therefrom. In any case, therefore, where there is.a conti- 
nuity af service, 4 new employer is to take into account the services rendered by 
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The workers to his predeeessors in title, and it was open to the respondent (The Indus- 
_ trial Tribunal): to award that, for the purposes’ of calculating gratuity, ‘service rendered 
to the former employers-should also be taken into account.” 
Therefore, in this decision I clearly laid down the proposition that if there 
was a transfer of business the rights of the employees,as against their employer 
were not in any manner affected provided there was ‘continuity of service, s0 
that, in order that the employees should continue to enjoy any rights that 
they had acquired by reason of past service, two conditions have to be satis- 
‘fied: (1) that there is a transfer of the business, and (2) that’ there is conti- 
nuity of service. | i 
The matter came to be considered by the Madras High Court in the case of 
Odeon Cinema v. Workers of Sagar Talkies’ by Justice Bri Rajagopala Ayyan- 
gar. The facta, as set out in the judgment by the learned Judge, are that 
whilst the Sagar Talkies were conducting a cinema business, a firm by name 
Ishwardas Sahni and Brothers, who carried on: busmess in several places in India 
of running cinemas under the name of Odeon Oinemh, obtained a lease of the 
Sagar Talkies to enable them to conduct ‘‘their own cinema business’’ in the 
said place. What appears to have happened is that it was alleged that the 
petitioners had assured the workers that the previous employees under the 
lessors would be taken in their employment; but in breach of this assurance they 
subsequently refused to employ all these persons and offered to take only a 
certain number of them on terms of service different froni those which these 
persons had enjoyed in the past. Therefore, an industrial dispute was raised 
and one of the questions raised before the Tribunal was that there could he no 
industrial dispute between thoge’ workers who were not absorbed by the lessee 
in his business and the lessee. The Tribunal came to the ‘conclusion that there 
was no industrial dispute, and this was affirmed by the Labour Appellate Tri- 
bunal, and it is this award that was challenged before the Madras High Court. 
Justice Sri Rajagopala Ayyangar in the course of his judgment enunciated the 
position in law to be as follows (p. 319): : i 
“The Industrial Tribunal has cited a number of decisions of other industrial tribunals, 
in the course af which it has been held that where there is a transfer of business of ane 
management to another, the rights and obligations which existed as between the old 
management and their. workers continue to exist, vis-a-vis the new management, after 
the date of the transfer.” ae 7 m | 
We are in respectful agreement with the statement of the law m the passage 
quoted phove. We assume for this purpose that the transfer of a business 
includes’ also continuity in the service of the workers, because if the workers 
did not continue in the service of the new management, different considerations 
might well apply. On the facts of that case the learned Judge held that there 
could be’no industrial dispute between the workers not employed and the lessees. 
There are other matters referred to in this judgment:to which we will have to 
revert as they ‘have been ‘relied upon by Mr. Palkhivala in support of some of 
his arguments; but we may merely mention one ‘more fact that in a later passage 
of this decision the learned Judge poses the question as to whether there is such 
a continuity of business as to constitute the lessees; the successors in busi- 
ness of the lessors. ‘Obviously, in our view, the words ‘‘succéasors in busmness’’ 
are used here as equivalent to»the transferees of a business and no more. Al- 
though a successor of a busineas will necessarily be a transferee, there may 
be a transferee of a busfness who is not necessarily a successor; and we take it 
that the correct test is not whether there is succession to the business but the 
correct test is whether the business has been transferred without disturbing the 
identity of the business and its continuity ca 
We next turn to a decision of a Division ch of this Court m New Gujarat 
Cotton Mills v. Labour App. Trib.2 The Division: Bench was' dealing with ari 
application for a writ quashing an order of the Labour Appellate ‘Tribunal, and 
the relevant facts were'these. There were certain’ employees of: the Gujarat 
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Cotton Mills Co. Ltd. which manufactured textiles in a factory at Ahmedabad. 
The company closed its business in October 1952. In February 1958, the com- 
pany was compulsorily wound up by an order of Court and an Official Liquida- ` 
tor was appointed. The Liquidator sold as a going concern the assets and the 
goodwill of the company including the leasehold rights to the land on which the 
factory stood. The purchasers were the New Gujarat Cotton Mils Ltd. This 
new company commenced working the factory in November 1953. The Liqui- 
dator executed a sale-deed in favour of this new company on March 4, 1954. 
The new company declined to continue m its employment certain employees 
of old company. Such persons filed applications before the Labour Court at 
Ahmedabad for an order against the new company for re-instatement or for re- 
employment. The Labour Court held that the applicants were not employees 
and the application filed by them was not maintainable in the view that it took 
that the old company having been ordered to be wound up the employees of 
the old company were in law discharged from employment, and also on the 

und that the old company had terminated the services of its employees 
betore it was ordered to be wound up. Against the order of the Labour Court 
there was an appeal to the Industrial Court which confirmed the view of the 
Labour Court. Against the order of the Industria} Court appeals were , filed 
to the Labour Appellate Tribunal, which disagreed with the view of the Labour 
Court and the Industrial Court, and held that the business of the company, on 
a true construction of the sale-deed, was purchased as a running concern by 
the new company and the new company must be regarded as a successor of the 
old company. It is this view of the Labour Appellate Tribunal which was 
challenged before the Division Bench of this Court; and in pointing out what 
the law applicable to such a case is Mr. Justice Shah, who delivered the judg- 
ment of the Division Bench, quoted with approval the observations of Raja- 
gopala Ayyangar J. in Odeon Cinema v. Workers of Sagar Talkies, which I 
have already set out above. Having done so there are various places in the j 
Judgment where the learned Judge refers to a ‘successor’ or to a ‘succession’, 
but in the context m which these expressions are used we have little doubt that 
the word ‘‘snecessor’’ is used in the sense of transferee and ‘‘succession’’ in the 
sense of transfer of business and no more; and it is in that sense that we under- 
stand these expressions in the context of this judgment, for it is clear that our 
Tearned brother Shah‘J. expressly approved of the decision ot the Madras 
High Court which we have already quoted above. 


The principle that emerges from these decisions is that oe of a busi- 
nes continue to be entitled to all the rights and privileges acquired by them 
by reason of past services even after a transfer of business, provided (1) there 
is continuity of service, and (2) there is identity of business. 

By continuity of service is not meant necessarily legal continuity but only 
continuity in fact; that is the employees must continue to serve the busines 
without a substantial bréak in service. Thus, if the transferor gives notice of 
termination of service and the transferee makes a fresh appointment, this by 
itself, although it may in law amount to a break in continuity, will not affect 
the continuity of service for the purpose of determining industrial relations. 
Nor does it constitute a break im service if a short time elapses bétween such 
termination of service by the transferor and appointment by the transferee 
(which are legal forms resorteď to by the employer in an attempt to deprive the 
employees of the rights and privileges they have acqilired by reason of past 
service) so long as the employees continue to serve the business even after the 
termination and before the re-employment. i 

Regarding identity of business, t is required is that the same business, 
which was carried on by the transf ror, must be carried on by the transferee. 
It is not sufficient that the business ; similar or of the same nature, if the busi- 
ness carried on by the transferee is new as was the case in Odeon Cinema where 
the transferees obtained a lease of = ‘Sagar: Talkies to carry or ‘‘their own 
business’’. 
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$ Keeping these principles in mind when one turns to the deciaion of the Indus- 
trial Tribunal, the Tribunal has disposed’ of tho dispute as to continuity of 
e e 

“fram the short history that I have given above it will be noticed that Shri Tata 
has came on the scene only on 1-2-1958. AI the past dues have been paid to the work- 
men. The services of the workmen were properly terminated by the Receiver by the 
discharge notice dated 27-1-1958. There was break of 4 days in the service of thé work- 
mon. It is no doubt true that during these 4 days the theatre was not closed. All the 
same by a letter of appointment dated -1-1958 the workmen were appointed afresh by 
Shri Tata. These letters of were accepted by the workmen without any ob- 
jection. No one made a reservation in the acceptance of these letters of appointment 
by saying that their demand for a continuity of service from the time of Shri Bhole 
would be pressed before the Industrial Tribunal. Shri Tata did not accept the Mlabilities 
of the past owners of this theatre, and therefore I agree with his advocate, Shri A. T. 
Joshi, that the workmen should be considered as having been appointed afresh as from 
1-2-1956. The demand of the workmen for continuity of service has no force and is 
therefore rejected.” 
With respect to the Tribunal, it is plain that they have completely lost sight 
of the principles of law to be applied in determining the question of continuity 
of service. They appear to have decided the matter rekying upon the doctrine 
of sanctity of contract. This doctrine governed the relations of employer and 

employees in the 19th century but is now obsolete; and it is the duty of an 
Industrial Court or Tribunal to modify the contractual rights and obligations, 
if it becomes necessary to do so, in the light of industrial legislation and legal 
decisions relating thereto. The ‘whole approach of the Tribunal to the question 
is, with respect, wrong in law and thereby the decision of the Tribunal on this 
point is vitiated and must be set aside. _ 

The question then arises as to whether we should send back the matter to 
the Tribunal to determine the question afresh in the light of our judgment. 
Ordinarily we would have adopted such a course, but in this particular case 
all the facts that are necessary for the determination of the question of conti- 
nuity of service are itted facts, they are facts on the record and, therefore, 
not only will it be possi for this Court to determine the question but it would 
involve unnecessary delay and possibly further litigation if the matter was to 
be sent back for determination of this question. We, therefore, propose to 
determine the question ourselves on the facts which are admitted and on the 
basis of the deed of transfer which is before us, 

Now, in the first instance, although it is true that the Receiver discharged the 
employees by a notice dated January 27, 1956, and Mr. Tata re-appointed them 
‘on January 81, 1956, it is admitted that the theatre was not closed between these 
two days and the employees continued to serve. Therefore, although a situation 
was brought about in law of a termination of service on January 27, and a re- 
appointment on January 31, the rendering of service by the employees to the 
business itself was in no manner interrupted ‘and the employees continued to 
serve at the theatre, and the theatre earned: profits. Therefore, within the ratio 
of the principles that we have set out above there was continuity of sérvice and 
the first essential ingredient for the purpose of determining whether the past 
service of the employees should be taken into account for all purposes is, there- 
fore, satisfied. 

We next proceed to corisider the second ingredient: namely, the identity of 
business. Now, i in this connection wé mist, in fhe first instance, look at some of 
the provisions of the lease dated January 28, 1956. Term ‘1(c) of the lease pro- 


“he Lessee hereby agreed with the as’ follows:—.... 

(c) To make payments tothe members the staff.” 
Now, prima facie this would indicate that the pe ee 
the lessee, who became liable for the payment of. the staff as between himself and 
the leeaor, because, if the léor had not taken the precaution of terminating the 
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services of the staff, he would have continued to be liablo for the salaries of thig, 
staff. Mr. Palkhivala has, however, urged that such a construction of this sub- 
clause is not warranted in law. He has relied on certain passages in the judg- 
ment of the Madras High Court in Odeon Cinema in support of this submission. 
Now, what had happened in that case was that the lessees had addressed to a 
friend of theirs a letter in which it was stated: 
“We shall have the complete control of the theatre without any interference, what- 

soever. The staff, etc, will be paid by us direct;” ; 
The learned Judge Rajagopala Ayyangar J. in the first instance held that it 
was wrong to utilise this letter written by the lessees to their friend for the pur- 
pose of construing the obligations undertaken by the lessees when they were 
the subject-matter of a written instrument of lease. Having held this, it did not 
become necessary for the learned Judge to construe this letter; but it is true that 
the learned Judge expresses the opinion that the proper construction of this 
letter is that the lessee did not wish to take a lease of a theatre where the staff 
was under the control of the lessors and expreased a desire that the staff which 
would be employed in the theatre would be his own staff. In the first instance, 
this expression of opinion is obiter, but quite apart from it, we do not have to 
deal with the same words that the learned Judge had to interpret. Whilst in the 
lease we are construing the lessee agreed to make payment to the mem- 
bers of the staff which could not mean any other members than the 
members then existing, in the letter which the learned Judge had to inter- 
pret, payment of the staff was mentioned in the context of the lessees having 
complete control of the theatre. In our opimion, therefore, the judgment of 
Rajagopala Ayyangar J. does not in any manner affect the interpretation of the 
document of lease before us; and we are of opinion that the obligation undertaken 
by the lessee under cl. 1(c) is an obligation to pay the then existing members of 
the staff although, of course, the obligation to the extent to which it is a contract, 
is a contract between the lessor and the lessee and may not be legally enforceable 
by the employees. P 

` Then in cl. 1(f) the lessee has agreed intsr alia ‘‘to deliver all tho machinery 
as at present’’ on the expiration or termination of the lease. This shows that 
the lessee did not merely take a lease of the building of ‘the theatre but also of 
the machinery therein. Then by sub-cl. (j) the leasee agrees to make at his own 
cost every and all repairs and improvement that may be necessary or desirable 
to carry on the concern or to efficiently run the cinema. This clearly shows that 
the lease was taken for the purpose of carrying on the concern, and not of clos- 
ing it and starting a new one, and for efficiently running it as a cinema as it had 
been in the past. Then by sub-cl. (k) the lessee agreed 
l “to replace new machinery or parts thereof in leu of the existing machinery or ` 
parts thereof and to incur all expenses incidental to the purchase installation and make 
them in a working condition.” - 
This again shows that the machinery was to'be used for the purpose of running 
a cinema, and if it got worn out in the process, it had to be replaced by the 
lessee at his own cost. Lastly, we have in cL 2(c) a provision whereby the lessor 
agrees to transfer or get transferred to the lessee all the necessary licences on 
the name of the lessee from the date of the lease. Taking all these terms collec- 
tively, there is not the least doubt that the object of the lease was to enable the 
lessee to continue the same cinema business which the leasor was carrying on in 
the same premises with the same machinery and equipmenj with the same licences 
and with:the same staff. We can hardly imagine a stronger case of identity of 
busmmess. All that’ has happened is a change of beneficial interest in the business. 
Therefore, we have here clearly a case of a transfer of business where the identity 
of business has remained the same ang the staff has continued to serve the busi- 
ness. In such a case it is clear to our minds that the employees continued to en- 
joy the same rights and privileges that they had acquired by reason of past ser- 
vices to the said business. In our opinion, therefore, demand No. 12 ‘‘Conti- 
nuity of service: The past services of every employee should be considered as 
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continuous for all purposes’’ should have been allowed, and we accordingly 
modify the award of the Tribunal. 

Now, since we have reversed the finding of the Tribunal on this particular 
demand, it necessarily affects the determination of some other demands. In 
para. 8 of the Tribunal’s judgment the Tribunal has dealt with the question of 
increments on the footing that the service was not continuous. In para, 13 the 
Tribunal has dealt with the demand for gratuity also on the same footing and 
in para. 19 the demand for giving retrospective effect has also been dealt with 
on the same footing. Since the basis on which these demands were dealt with 
has now been altered by reason of our judgment, we set aside the findings of 
the Tribunal in regard to these three mattera and remand the matter back to 
the Tribunal for determining these three matters on the footing that there was 
continuity of service. 

Respondents Nos. 2 and 3 to pay the costs. Order accordingly. 


[NAGPUR BENCH] 


Before Mr. Justico Mudholkar. 
RAGHO SAMBHAJI TAMBOLI v. SHANTABAI KISAN TAMBOLI. 

indu low—Inheritancs and succession—Foathor after separation by partition from sons leaving 

separate property after his doath—-Whether sons inherit such property as joint tenants with 

- rights of survivorship or as tenante-wm-oommon. 
_ Under the Mitakshara law the separate property left by a Hindu father does not become 

i the coparoenary property in the hands of his sons who had separated from him during his 
lifetime, and each son takes the property as a tenant-in-oommon and not as a joint tenant. 
S. formed a joint Hindu family along with his three sons, SA., SV. and N. SA. and BV. 
died in 8.’s lifetime each leaving a son. 8. thon effected a partition of the joint family 
property between himself, his son N. and his two grandsons. N. than died leaving his 
widow and subsequently 8. died. On the question whether the grandsons of 8. were 
entitled to inherit the separate property left by 8. as joint tenants with rights of survivor- 
ship or as tenants-m-common :— 


_ 


Raja Jogendra Bhupati Hurri Ohundun Mahapatra v. Nityenund Mansingh, 2 Madévalappa 
yv. Subbappa,: Shyam Behari Singh v: Romsshwar Prasad Saku," Raja Chelikani Venka- 
yyamma- Qaru v. Raja Chelikani Venbatcromanayyomma,* Gangadhar Narayan v. Ibrahim," 
Bahu Rani v. Rajendra Babhsh Singh’ and Muhammad Husain Khan v. Babu Kiskva Nandan 
Sakas,® referred to. 


Tue following genealogical table shows the relationship of the parties to the suit. 


Shame 
(d. 22-10-1936) 
l | 
Sambhu Sadashiv Narayan 
| ; | (died in 1935} 
Ragho Kisan =a Anjanabai 
(Defendant No. 1) a = Shanteabai (Defendant No. 2) 
(Plaintiff) . a 


*Decided, March 12, 1987. Second Appeal AIR. Bom. 458. 
No. 87 of 1951, against the decision of I. L. 4 (1941) L L. R. 20 Pat. 904. 
Junankar, Second Additional District Judge 5 (1902) L.R. 29L A. 156, 3.0. 4 Bom. 
i i 657 


of 1950, the of B.S. 9 6 (192%) LLR. 47 Bom. 556, s.c. 25 Bom. 
L. R. 197 


Lie . 
Civil Suit No. 119-A of 1948. 7 (1988) L. R. 60L A 95, s.o. 85 Bom. 
1 [1952] A. I. R. Punj. 165. 490. | 
2 yea 17 L A. 128. 8 (1937) L. R. 641. A. 250, s.o. 39 Bom. 
3 (1937) 39 Bom. L. R. 895, s.0. [1937] L. R. 979. 
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A certain piece of land situated at Umerkhed in Yeotmal district and others 

roperty belonged to one Shama and his three sons, Sambhu, Sadashiv and Nara 
Shama’s sons Sambhu and Sadashiv predeceased him. There was a partition 
of the joint family property in 1984 and Shama retained the aforesaid land for 
himself in the partition, Narayan, Kisan (son of Sadashiv). and ' Ragho, sen of 
Sambhu, (defendant No. 1) were allotted their separate shares in the property 
on partition and since then the members of the family were living separately. 
Narayan died in 1985 and his widow Anjanabai fdeteddant No. 2) was in. posses- 
sion of his share in the pro . Shama died in 1986. Defendant No. 1 was in 
possession of the suit lan e plaintiff filed the present suit, alleging that 
she was entitled to partition and possession of a one-third share in the land. 
The plaintiff contended that after the death of Shama, defendant No.1 and Kisan 
were cultivating the land jointly and taking the produce of the land according 
to their shares. -Kisan died in 1941 and defendant.No. 1 was giving the share 
or its value in the produce of the field to the plaintiff for four years after the- 
death of Kisan. Since then defendant No. 1 had not given this share. Defen- 
dant No. 1 contended that the land retained the character of ancestral property 
even after the death of Shama and as such he was the sole owner of the land, After 
1986 deceased Kisan and himself held the land as joint tenants with the right 
of survivorship. 
. The trial Court held that the land in suit retained the character of ancestral 
property in the hands of Ragho and Kisan but there was no right of survivorship, 
there having been a partition and defendant No. 1 did not become the exclu- 
sive owner of the land after the death of Kisan. T SEE 
, Defendant No. 1 appealed, but the appeal was dismissed by the District Judge, 
who observed in his judgment as follows :— 

“a close and careful analysis of the case law on the basis of which the proposition of 

law as embodied in sections 31 (1) (a) and 43 (Mulls’s Principles of Hindu Lew) is enunciated 
will show that two or more sons, grand-sons and great-grand-sons succeeding as heirs to the 
separate or self acquired property of their paternal ancestor are entitled to rights of survivorship, 
holds good only when they are themselves members of @ united family. In Jogendra Bhupati 
v. Nityanand (18 Oal. 151) their Lordships of the Privy Council held that under the Mitakshara, 


Chief Justice of the-Bombay High Court in Sadhu v. Baise (L.L.R.'4 Bom. 37). They are as 
under :— 

- , No- special provision is here made by Vijnaneshvare for the coase of death either of the 
son of the wedded wifs or the son of the female slave after the death of their father and before 
partition. But ths effect of what he has said being, as we think, to create a ooparcenary 
between the son of the wedded wife and the son of the female slave, we understand him as 


takes place. The basis of tbe decision in the above-mentioned two cases was obviously that in the 
absence of partition there is a coparcenary between the sonsof the wedded wife and the son of 
the female slave and, therefore, the beatfit of the rights of survivorship was allowed to the san 
of a female slave. s ' 

The same principle was recently followed by the Bombay High Court in Madiwallapa v. Subb- 
appa (1987 ALR. Bom. 458). But in that case as well, Kalyanappa, the last propositus, had died 
m 1922 leaving two sons and two grand-sons æ predeceased son and they had formed a joint 
family. In Gangadhar Narayan v. Ibrahim @ . 47 Bom. 558), the right of divided sons, 
grend-sons, and great-grand-sons of the last male owner to succeed to his divided property’ 
was held to be the same as in the case of undivided property. The decision in Marwdéya v. 
Daroishal Narayan Bian (30 Mad. 348).was relied upon for the proposition. But it will be 
seen that neither of the two cases is an authority for the proposition that rights of survivorship 
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sexist; oven when two or more sons, grand-sons and great-grand-scns succeeding as hairs to the 
seperate or self soqiired property of thoir paternal ancestor were separate by reason of partition 
inier ee when succession opened. 

In Vonntalyahoma Gam v. , Vonkataramanaiyyam Bahadur Gamu, (LL.R. 25 Mad. 678), on 


them’. It was held in this case that it is the right of partition which determines the right to 
take by survivorship and where there has been no partition the survivor takes, a fortiori, when 
there has been partition, there is neither a eurvivor nor survivorship. In the oase before us, 
the appellant and Kisan were separate in estate when they inherited the field in suit fram their 
grand-father.* They were not oo-heirs, but tenants-in-oommaon, despite the fact that the property 
ehetiet by POR PORI be ie es DAKIE ee Imeal male iasmes, if any, 
were concemed. 

In Ohattersing v. Huhumhwar (58 All 391), it has been held that when a Hindu dies leaving 
two daughters, they sucosed as joint tenants with rights of survivorship. It was urged that 
although there is no coparcanary between the two daughters, the law in provinces other than the 
Bombay Presidency allows them to become joint tenants with rights of survivorship. That 


are, in a legal sense ono heir of their father. That is the basio idea underlying the decision in 
Chattorsing v. Hukwrnkroar. There is some analogy between widows and two daughters, because, 
like widows, daughters in a province other than the Bombay Presidency take what is known as 
a worsn's interest. No such analogy exists in the case of separated sons, grand-sons, and great- 
grand-sons, 

Further this part of Madhya Pradesh is governed by the Bombey School of Hindu law. 
It may be noticed that two or more daughters sucoeedmg as heirs of their father in this part 
of the province take an absolute estate in severalty. If the view propounded by the kamed 
SETTERS wero consiliera 0G. law: the position 61 a Separata Bot, ratte eons Anis eet area ee, 
would be worse than that of daughters, 

Again the leamed oouneel did not dispute that the property which Kisan obtained on 
partition in 1934 descended to the respondents, If this is so, I fail to see why the property which 
Kisan obtained by succeasion after partition from his paternal ancestor should be burdened 
with incidents of survivorship, in favour of the appellants, In my opmion, although the conten- 
tion apparently purports to derive support from. the dictum embodied by Mulla in s. 81 (1)((a) 
and 43 (I) (5) of his Principle of Hindu Law, it-is highly fallacious and unsound and must be 
repelled as not borne out by judicial authority and opposed to all the established notions of the 
law. 
The property not being joint family property as between the appellant and Kisan, there 
was hardly any scopo for the application of Hindu Women’s Rights to Property Act, The 
eee ren ee PERE A De O E eg eee 
of the appellant who was remote.” 


Defendant No. happen Ne Sas aha ges Coat a gis 


B. EÈ. Mandlekar, for the appellant. ` 
N. L. Abhyankar, a ec 


MUDHOLKAR J. This i is defendant No. Vs ddad oppa from the decree for 
Seda otaS SA a a 98/1 of mauza Umerkhed and 


EaP The aforesaid field along with certain 
other property was mar ng of Shama and of three sons 
Shambhu, Gadachi Grant died “on October 33, 1986. AD his 
a ee a a PEE defendant No. 1 to the suit ; 
Sadashiv left:a son Kisan, who died in the year 1941, leaving behind his widow 
Shantabai, the plaintiff to.the suit; Narayan left a widow Anjanabai, who is 
defendant No. 2 to the suit. 
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Shama effected a partition of his pro in the year 1984. At that partition, 
the field in question fell to the share of Shama. The question has now arisen 
as to who are the persons who are entitled to succeed to this fleld as the heirs 
of Shama. a es 

According to the plaintiff, upon the death of Shama, her husband Kisan, 
defendant No. 1 Ragho, and defendant No. 2 Anjanabai, succeeded to this fleld 
as the heirs of Shama. Being the sole heir of Kisan the plaintiff claims that 
she is entitled to one-third interest in this field. It is common ground that this 
field is in the possession of defendant No. 1. _ 

According to the Courts below, after the death of Shama the plaintiff's husband 
Kisan and defendant No. 1 Ragho succeeded to the field as his heirs, that each 
of them thus had one-half share in the fleld, that they took their estate as co- 
tenants and that the plaintiff as the widow of Kisan was entitled to claim one-half 
share in the field, but that as she claimed one-third share, she is entitled to a decree 
for teases of that share and for mesne profits. It may be mentioned that 
at the of arguments a contention was also raised on behalf of defendant 
No. 1 that the plaintiff could not enter into a valid marriage with Kisan because 
she was a daughter’s daughter of Shama. Both the Courts below however declined 
to go into this matter on the ground that there was no pleading on that point. _ 

Ön behalf of defendant No. 1 it is contended iņ the first place that Bisan and 
Ragho, defendant No. 1, succeeded to Shama’s interest as joint tenants, that 
after the death of Kisan, defendant No. 1 Ragho, took the entire field by survi- 
vorship and that, therefore, the plaintiff is not entitled to a decree. In support 
of his contention the learned counsel has relied upon the following passage at 
page 28, in s. 81, Mulla’s Hindu Law, Eleventh Ed. : 

“ Co-heirs.—({1) According to the Mitakahara school two or more persons inheriting jointly 
take as tenanta-in-oommon exoept tho following four classes of heirs who take as joint tenants 
with rights of survivorship : 

(a) Two or more sons, grandsons, and great-grandsons, succeeding as heirs to the separate 
or self-acquired property of their paternal anoestor.”’ 

In support of this ae aig ape the following cases have been cited by Mulla: Raja 
Jogendra Bhupati Hurri Chundun Mahapaira v. Nityanund Mansingh'!, Madival- 
appa v. Subbappa? and Shyam Behari Singh v. Rameshwar Prasad Sahu’. 

In the first case the question was as to who was entitled to succeed to an 
impartible estate. The plaintiff's father, Raja Upendra Bhupati, died leaving 
three sons, Nundkishore, by his Rani Nilmoni, Nityanand Mansing, by a woman 
called Rambha and a third son, Abhin Roy Singh, by a woman called Asili. 
After Raja Upendra Bhupati died he was succeeded in the Raj by his legitimate 
son Nundkishore, Nundkishore died leaving no sop, but leaving three widows 
and a daughter by one of them. Nityanand Mansing (plaintiff) claimed to succeed 
to Nundkishore on the tion that his mother was the lawful wife of Upendra. 
The Courts however fo that U and his family were Sudras. On the 
` basis of this finding it was contend on behalf of the plaintiff that after the death 
of Upendra the plaintiff succeeded to the estate of Upendra along with his legrtimate 
son Nundkishore, and that after the death of Nundkishore, he was entitled to 
succeed to the property. While dealing with this matter their Lordships observed 
(p. 181) : 

“In oonsidering who is to succeed on the death of the Raja, the rules which govern the 
succession to a pertible estate are to be looked at, and therefore the question in this case is, 
what would be the right of suocession,* supposing insteed of being an impartible estate it were a 
partible one ? ” : ~ 4 e 
In doing so, their Lordships relied on the decision in Sadu v. Baiza and Genut. 
Their Lordships then quoted certain passages from Mitakshara and observed 

. 182): 

. ae learned Chief Justice of the Bobber High Gourt notices these passages, and after 
observing that the Mitekshara makes no special provision for the case of the death either of 

1 (1890) L. R. 17 I. A. 138. 3 sora) EL A Bom a7 

2 (1987) 39 Bom. L. R. 805, s.c. [1987] 4 (1878) LL. R. 4 Bom. 37. 

A. L BR. Bom, 458. i 
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, tho legitimate or of the illegitimate son after the death of their father and before partition, 
“he says r` “But the effect of what he has said being, as we think, bo create a coparcenary between 
the son of the wedded wife ahd the san of the female slave, wo understand him as tacitly leaving 
suck 4 case to the ordinary rule of survivorship incidental to a coparcenary, and that accordingly 
the survivor would take the whole if the other died without leaving male issue.’ It appears 
that In the course of the argument the question was put to the learned counsel by the Chief 
Justice as to what would be the coase if, instead of the legitimate son being the one who had 
died, the illegitimate son had died, and the legitimate son survived: and it was apparently 
admitted that in such a case the-legitimate son would take the share of the illegitimate son by 
survivorship. If that be so, their Lordships cannot see any reason far holding that the illegiti- 
mate son would not take by survivorahip in the case of the death of the legitimate son.” 

Their Lordships also quoted with approval the observations of Mr. Justice 
Nanabhai Barda, oi tie dane cado th ellowin ce 47): 

“I would, therefore, hold thet the plaintiff and Mahadu, being male members of an undivided 
Hindu family, governed by the Mitekshare law, the former (thas is the illegitimate son), upon 
Pe ne) a er ener booda Caup To: Siew iole Gi tho kimorahlo ptoperyy 
of that family, there being no question about any moveable property in this special appeal ; . 
Their Lordships accordingly ted the view taken by the Bombay High Court. 
It will be seen that in the case before their Lordships there was no question of 
any Sele between the Raja and his sons because the property was itself 

Moreover the family was undivided. This case cannot, therefore, 
be ce as an authority for the general proposition that in every case of 


AEE the sons, ns and great-grandsons, succeeding as heirs to the 
te property of ancestor take as Phere tenants. No doubt, 
where ee the Family is undivi ed, the succession of such heirs would be as joint 


Tn Madivalappa v. Subbappa the aforesaid passage from Mulla has been quoted 
with approval. Applying it to the case before them a observed | 
(p. 902) : 

2 Tb vodki fallow Aon Gi thaw hes opens waa Jaa nally opeis a no 
Ayappe and Doddappa and therefore the sale by Ayappa, who was the manager, was good, 
and no other member of the family was a necessary perty.” 

This was thus a case where the family was joint. The view of the learned Judges 
cannot, therefore, su the general ee by Mulia. 

as Behari Singh v. Rameshwar, Prasad Sahu it was held that the self- 
acq property of the father is taken by sons, who formed a joint family with 
the father, a O ny Peper y aae Bot taara by Wio ga ee common. l 
In support of this reliance was placed on the decision in Rija Chelikani Venka 
yyamma Garu v. Raja Chelikani 1, This case is also like 
the other where the property of the family was still joint. In the present case, as 
rn ee en er 


led eee before me on the decision in Gangadhar Narayan v. Ibrakim? 
in which it was held that the right of divided sons, grandsons and great-grandsons 
of the last male owner to succeed to his divided property, is the same as in the 
case of undivided family property, and in support of this the learned Ju quoted 
the following observations from the decision in Marudayi v. Doraisami Karambian? 
(p. 851): 

“Tt must however be conceded» that to allow æ rule of succession per stirpes in a separated 
family is to admit an exception to the rule of Hindu faw by whioh the inheritence devolves 
on the nearest Sepinds ; bife the exception is one which in our opinion necessarily follows from 
the exposition given by Vijananeswara (Mit. 1-1-8) of the rights of sons and grandsons in the 
estate of the grandfather.” 

The decision in this case does not turn on e nature of the-estate taken by several 
sons and grandsons Suen 86 aingle eir, and is not very much in point in 
the present case. 

1 (1902) L. R. 29L A. 158, s0. 4 Bam. LR 197. 

R- 657. 3 (POT ease S 

2 (1922) LIR. 47 Bom. 556, #,0. 25 Bom. oS . 
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Their Lordships of the Judicial Committee pointed out in Bahu Rani v. Rajendra è 
Bakhsh Singh! that the principle of joint tenancy is unknown in Hindu law 
except in the case of the joint pro of an undivided Hindu family toe 
by the Mitakshara. It is no doubt true that in Venkayamma v. 
ramanayyamma their Lordships have held that where under the Mitakshara 
law, the two sons of a person's only daughter succeeded on their mother’s death 
to her father’s estate, they did so jointly with the benefit of survivorshi 
an ancestral estate. In a later case, however, Muhammad Husain Khan v. 
Babu Ktshoa Nandan Sahat', their Lordships explained their ‘decision in the 
aforesaid case, on the ground that in that case the brothers took the estate of 
their maternal grandfather at the same time and by the same title as their 
other property, and there was apparently no reason why they should not hold 
that estate in the same manner as they held their other joint property. The rule 
of survivorship, which admittedly governed their other property, was held to apply 
also to the estate which had come to them from their maternal grand-fa 
In Mayne’s Hindu Law at page 651 (Eleventh Ed.) it is pointed out: 

"Ag & result of their Lordahipe’ explanation in Md. Husain Khan v. Kishoa Nandan, 
it must be taken that no new species of ooparcenary property in which the mals issue have interest, 
has been engrafted on the Mitakshare law as an exception in Venkayamema’s case, but that it 
was a presumption of fact in that case that the property which they inherited from their maternal 
grendfather was held by them in the same way as they held their family property. The decision 
cannot therefore be regarded as laying down any rule of law. Of course, it will not govern a 
case where the sons are by different daughters and therefore of different families.” 

In view of the decision of their Lordships in Muhammad Husain Khan v. Babu 
Kiskoa Nandan Sahat it seems to me that the passage in Mulla’s Hindu Law 
which I have quoted above, in so far as it refers to separated sons, grandsons 
or great-grandsons does not state the Hindu law accurately, and I amin 
agreement with the decision in Hari Kishan Dass v. Rajeshwar Parshad* wherein 
it is held that the separate property left by a Hindu father did not become the 
coparcenary property in the ds of his sons who had separated from him during 
his lifetime and that after his death each son takes the property as a tenant-in- 
common and not as a joint tenant. 

For the aforesaid reasons, I uphold the view taken by the two Courts below 
and so ably expressed by Shri Junankar in his appeal judgment. 

As the other point I agree with the two Courts below that it should not 
be allowed to be raised in the absence of any pleading. 

Accordingly, I uphold the decree of the lower appellate Court and dismiss the 


appeal with costs. Appeal dismissed. 
2 {NAGPUR BENCH] 


Before Mr. Justico Mudholkar. 
NARAYAN NAGORAO KUNBI v. AMRIT HARIBHAU POTDAR.* 


Specific Relief Act (I of 1877), Seos. 24 (b), 20, 12—Sutt for specific performanoe—Plaintff 
referring in plains to notice given before swit om which plaintiff expressing his readiness and 
willingness to perform his part of contract and stating that notwithstanding notice defendant 
failing to exeouts sale-deed— Whether plainkff's failure to gepresely aver in plaint his readiness 
and willingnass to perform his pam of contract entities him to specific performance—Contract 
mentioning sum to be paid as damages to plowmiff tn case of breagh of contract by dafendant— 
Applicability of s. 20. 

In a suit for specifio performance of a contract of sale of certain property, the plaintiff, 
in his plaint, SRD Oe eS per ae ee coe ee ee ene or eae 


1 (1983) L. R. 60 LA. 95, s.c. 35 Bom. No. 721 of 1951, against the decision of .T. L. 
L. R. 490. Junankar, Second Additional District ‘d ; 
a (1987) L. R. M I. A. 250, s.o. 39 Bom. at Amravati, in Tr. Civil Appeal No. 43-A 
L. R. 979. Sanyal,” Seoond O Ja da Th os 
8 [1952] A L R. Punj. Sanyal, Second Judge, It, at 
"Decided, Apri 2, 1307, oe ee Amravati, in Civil ‘Suit No. 378-A of 1049. 
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suit, in which he had expressly stated his readiness and willingness to perform his part 
of the contract, and he had also made a grievance of the fact thas in spite df this notice 
the defendant had failed to execute a sale-deed in his favour. In the relief clanse the only 
sabstantial relief which was asked for was the relief of speciflo performance and no alter- 
native relief was claimed. It was contended Ky the defendant thas as there was no express 
avermnent in the plaint to the effect that the plaintiff was ready and willing to perform 
his part of the contract, the plaintiff's failure to do so should bring about the disminal of 
the suit for specific performance :— 

Held, that the failure of the plaintiff to expresi specifically in clear terms in the plaint, 
his readiness and willingness to perform his part ‘of the contract, did not in the ciroume- 
tances af the case, disentitle him to specifico performance. 

Ardeshir: Mama v. Flora’ Sassoon,’ Shamjibhai v. Jagoo Hemchand Shah,” Cort v. 
Armber-gate, d&c., Ratkoay Company,*? Arjunsa Raghusa Patwi v. Mohanlal Harakchand Jain! 


party who has to perform it, e.g., either performance or payment in money. Where the 
contract is of the latter type, ib is called an alternative contrect and the provisions of s. 20 
of the Specifio Retief Act do not apply to it. They, however, apply to a contract of the 
former type. 


Tux facts appear in the judgment.. 


R. S. Bawi, for the appellant. 
-© J. N. Chandurkar, for the respondent. 


MupHoLrar J. This is ‘a defendant’s appeal from a decree for specific per- 
formance of a contract of sale of a house passed him. 

It is not uted that on April 4, 1949, the defendant executed in favour of 
the plaintiff a document styled as an Isar Chitti whereunder after reciting that he 
had received Rs. 125 as earnest money he undertook to sell a house belo to 
him to the plaintiff for Rs. 800, ee re a ee the 
defendant did not execute a sale-deed by Ma AT 26, , 1949, he will be liable to pay 
back the earnest money to the plaintiff and to. pay damages to the extent of 
Rs. 100. According to the plaintiff, the defendant refused to execute a sale-deed 
and that he, therefore, served a notice on the defendant before the suit to execute a sale- 
deed.* But his reply | to the notice was that he had not received the whole of the 
earnest money, it was not the intention of the parties that the document 
should operate as a contract of sale and that is why he refused to execute a sale-deed. 
Further according to the plamtiff he had all in the notice that he was 
to perform his part of the contract. - The defendant denied the contract and sai 
that he is an illiterate person, that he ‘was duped by the plaintiff, that he received 
Rs. 47 onl by way of earnest money and the real agreement between the parties 
was that the plaintiff was to lend him Rs, 200 b eid ae eee ee 
house in suit. Further according to. him the Planni would be properly com- 
pensated by payment of the money as damages. 

The trial Oourt deoreed the suit and the lower appellate Court upheld that decres. 

The first point which was Urged before me ws that there was no express aver- 
ment in the plaint to the effect that the plaintiff was ready and willing to perform 
op sees the contract, that as laid down by their Lordships of the Privy Council 
i hir Mama v. Flora Sassoon® it was necessary for the plaintiff not only to 
er cally that he was to orm his part of the contract, but to 

it, and that his failure to do so Would bring about the dismissal of the 
suit for specific performance. This decision was aha by a Division Bench of 


. 1 (1928).L L. R. 53 Bom. 597, s.o. $0.Bom. | 4 [1988} LLR. Nag. 308, 316. 

. -L. R. 1948, p.o. 5 jio ra fo 

-3 LL.R. Nag. 581. -FN 8. L L. R- 5$ Bam. 597, $o. 80 Bom. 
3 (1851) 12 Q. B. 127.. E TB. 1243, P.o. i 
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the Nagpur High Court in Shamjibhai v. Jagoo Hemchand Shah! to which I was a’ 
party, and it was observed as follows (pp. 601, 6032) : 

‘“Qne of the essential factors in a case of this kind is that the plaintiff must first allege 
and then, if the matter is traversed, prove (a) that he has performed all the conditions which 
under the contract he was bound to parform, and (b) that he has been ready and willing at 
all times from the time of the contract down to the date of suit to perform his part of the contract. 
This principle is seb out succinctly in section 24 (b) of the Specific Relief. Act, but it has been 
expanded by judicial decision. Their Lordships of the Privy Council hoki that though the 
matter of specific relief is governed in India by the terms of the Speciflo Relief Act, nevertheless 
as the Acb is founded on the Engtish law ib is permissible, on matters with which the Act does 
not deal specifically, to refer to the English law. That was decided in Ardeshir Mama v. Flora 
Sassoon, So far as the present pointa are concemed, their Lordships hold at page 619— . 

‘In a suit for speciflo performance an the other hand, he treated and was required by tho 
Court to treat the contract as still subsisting. He had in that suit to allege, and if the fact 
was traversed, he was required to prove a continucus readiness and willingness, from the date 
of the contract to the time of the hearing, to perform the contract on his part. Failure to 
make good that averment brought with it the mevitable disminsal of his suit’.” 
What is laid down in this decision is that the plaintiff must treat the contract as 
subsisting. ‘This he can do by making a specific allegation of that kind in the 
plaint. the instant case we find that the plaintiff clearly referred to the 
notice given by him to the defendant in which he has Pee eerie his readiness 
and willingness to perform his part of the contract, and he also made a grie- 
vance of the fact that in spite of this notice the defendant failed to execute a sale- 
deed in his favour. In the relicf clause the only substantial relief which is asked. 
for is the relief of specific performance. He has not even claimed any alternative 
relief. In the circumstances, therefore, it would amount to being’ extremely 
technical if I were to hold that the plaintiff has not expressed his readiness and 
laa teak orm his part of thé contract. In this connection Ima quote 
the following o ations of Lord Campbell in ‘Cort v. Amber-gate œo., way 
Company: . . l 

[n common sense the meaning of such an averment of readiness and willingness musi 
be that the noncompletion of the contract was not the fault of the plaintiffs and that they 
were disposed and able to complete it if it had not been renounced by the defendanta.” 
These observations have been quoted with approval in Arjunsa Raghusa Patwi v. 
Mohanlal Harakchand Jain? and Shamlal v. Yesaram‘. I, therefore, hold that 
the failure of the plaintiff to express specifically in clear terms his readiness and 
willingness to perform his part of the contract does not disentitle him to specific 
performance. 

The second point taken was that the Courts below were in error in preventing 
the defendant from proving ‘that the agreement as evidenced by the document 
exh. P-1, dated April 4, 1949, was not a contract of sale but was a contract for 
the execution of a mortgage deed. The learned counsel for the defendant says 
that oral evidence to prove the document was admissible under the first proviso 
to s. 92 of the Evidence Act which runs as follows: . 

“ Any fact may be proved which would invalidate any document, or which would entitle 
any person to any decree or order relating thereto; such as fraud, intimidation, illegality, 
want of due execution, want af capacity m any contracting party, want or failure of consi- 
deration, or mistake in fact or law.” - ` 
The plea now raised does not fall fh any of the categories ified in this proviso. 
I, therefore, agree with the Courts below that oral evidence’could not be admitted 
in this case for proving that the document was intended to operate otherwise than 
as has been expressly set out therein. ! 

The third and last point argued wasethat the parties having mentioned a sum 
in the contract to be paid by way of damages to the plaintiff in case there was a 
breach of the contract on the part of the defendant, the Court would not be right 
in exercising its discretion m awarding specific performance. “The short answer 

7 049] LL.R. Nag. 58]. 3 988] LL.R. Nag. 808, 816." ``! ‘ 

3 etsy 17 Q. B. 187. 4 H 034) L.R. Nag. 868, 870.° 6 5S 
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“to this argument is to be found in s. 20 of the Specific Relief Act and the illustration 
thereunder which run as follows: i 
“A contract, otherwise proper to be specifically enforced may be thus enforced, though a 
sum be named in it as the amount to be paid in case of its breach, and the party in default is 
willing to pay the same. ° 
Ilusrakon. 


A contracts to grant B an under-lease of property held by A under O, and that ho will 
apply to C for a licence necessary to the validity of the under-lease, and that, if the Hoense 
is not procured, A will pay B Ra. 10,000. A refuses to apply for the Hoence and offers to pay 
B tho Re. 10,000. B is nevertheless entitled to have the contract specifically enforced if O 
consents to give the license.” "g 

Section 12 of the Specific Relief Act deals with contracts which may be speci- 
fically enforced. The Explanation thereto provides : | 

“Unless and until the contrary is proved, the Court shall presume that the breach of 
a contract to transfer immovable property cannot be adequately relieved by compensation in 


money... ; 
sae so, the general rule of equity that if a thing is agreed to be done the 
thing ought to be done must apply even though efe io a penalty anneced to 
ee eee ore ine Rami m Mi contract to be paid i ciar ofits 
. breach.. It is‘no doubt true that it is open to. the parties who are entering into a 
A O oe ae eee wist has been agree to be donsa 
fixed sum be paid by way of compensation. The question which, therefore, 
arises in such a case 1s the interpretation of the contract. there is a contract 
containing a clause for payment of money in the event of non-performance, the 
Court has to determine whether it is a contract stipulating that one certain act 
shall be done with a sum annexed to secure the rmance of this very act, or it 
is a contract stipulating that one of two things be done at the election of the 
party who has to perform it, e.g., either performance or payment in money. Where 
the contract is of the latter it is called an alternative ‘contract and the provi- 
sions of s. 20 of the Specific Relief Act do not apply to it. They, however, apply to 
a contract of the former type. In the instant case, the language used in the docu- 
ment itself would show that the term specified in the contract was added in terrorem 
and was put in there to secure the performance of the main condition, i.e. requiring 
defendant to convey the house to plaintiff within the time specified in the con- 
tract. In the circumstances, therefore, I hold that the contract falls within the 
former category and as such s. 20 of the Specific Rehéf Act applies thereto. The 


+ 


Courts below were right in decreeing performance. 
In this view I uphold the deéree of the lower appellate Court and dismiss the 
appeal with costs. — ii _ Appeal dismissed. 


| Before Mr. Justice Mudholkar. 
BAJIRAO GANPATI BORE v... DAULATRAO MALHARI RAJGUR 
Transfer of Property Ad (IV of 1883), Seos. 54, 56(6) (b), 6834—Central Provinces and Borar 


ness Act, 1039, on June 18, 1641, whereunder the debt due fram the plaintiffs to ther 


“Decided, April 8, 1957. Second the decree passed by N. M. Koyal, Civil Judge, 
No. 677 of 1981, against the decision of B. V. Class II, Metter, Givil Belt, No 116-A of 
Patwardhan, Additional District Judge, - 1950. io er f 


dana, in Civil Appoal No. 1-A of 1951, reversing 


1008 THE BOMBAY LAW REPORTER. [VOL LIX. 
creditor was payable by instalments, the last of which was payable on March 15, 19590 
On April 28, 1949, the plaintiffs executed a document whereunder they agreed to sell ẹ 
flald to the defendant for a certam amount in consideration of the defendant satisfying 
the debt dus to the plaintiffs’ creditor. The document further provided that the plaintafis 
should execute a sale deed in respect of the field at a future date. In pursuance of this 


and as such was void under s. 15 (2) of the Central Provinces and Berar Relief of Indebted- 
nees Act :— 

Hold, that a transfer as contemplated by s. 15({2) of the Act must necessarily be a transfer 
which is a valid one under the Transfer of Property Act, 1882, and f 

that, as, in the circumstances of the case, the ownership in the property had not passed 
from the plaintiffs to the defendant by the execution of the document dated April 28, 1949, 
the transaction was merely a contract of sale and was, therefore, not void under s. 15 (2) 
of the Central Provinces and Berar Relief af Indebtedness Act. 

Lalokand v. Lakashenan,) agreed with. 
Amroo v. Babarao,’ affirmed. 

Radhakison v. Shridhar, Karaliia Nanubhat v. Monsubhram,’ Ram Babheh v. Mughlan 

Khanam’ and Jibhaco Harising v. Ajabeing,* rafarred to. ` 


Tue facts appear in the judgment. 


N. B. Chandurkar and S. N. Kherdekar, for the appellants. 
L. D. Khapre, for the respondent. 


MUDHOLKAR J. The only point in this appeal is whether the transaction in 
question is a sale or merely an agreement for sale. 

The plaintiffs bad applied to the Debt Relief Court for settlement of their 
debts and eventually that Court framed a scheme whereunder the debt was payable 
to one Waman Gopal who was their only creditor by instalments. The date 
on which the scheme was prepared was June 18, 1941, and the last instalment 
was made payable thereunder on March 15, 1959. On April 25, 1949, the plaintiffs 
executed a document exh. D-9 styled as ‘Sauda Chitthi’ whereunder they need 
to sell field S. No. 49/1 of mauza Chincholi, taluq Mehekar, district Bul 
to the defendant for a sum of Rs. 4,500 in consideration of the defendant satis- 

mg the debt due to Waman Gopal. In pursuance of this agreement, the plain- 
tiffs put the defendant in possession of ey eae It is stated that the defendant 
has paying instalments to Waman Gopal regularly. 

On April 1, 1950, the plaintiffs instituted the suit out of which this appeal 
arises for possession of the field on the ground that the transaction represented 
by exh. D-9 was not merely a contract of sale but was a sale itself, and as such 
was void under s. 15 of the Central Provinces and Berar Relief of Indebtedness 
Act. The plaintiffs’ claim was denied by the defendant who contended that the 
trapsaction was not a sale but was merely an agreement to sell and that the 

ies had contemplated the execution of a proper deed of conveyance at a 

ter date. The suit was decreed by the trial Court but was dismissed by the 
lower appellate Court. | 

= It is contended before me on the authority ofathe decisions in Radhaktsan v. 

v. Shridhar?, Karalia Nanubhai ev. Mansukhram® and Ram Bakhsh v. Mughlans 
Khanam’? that where full price has been paid by the vemdee to the vendor, and 
where the vendor has placed the vendee in possession of the property it must 
be held that the title has passed to the vendee and that the document, though 
purporting to be a mere contract of gale, would operate as a conveyance. 


1 (1904) L L. R. 28 Bom. 466, 5 (1908) L L. R. 26 AIL 266. 
s.c. 6 Bom. L. R. 510. 6 (1952) &4 Bom. L. R. 971. 

2 [1950] Nag.'25, 22. : 7 600) Nag. 636. 

3 1088) N . 636. 8 (1900) I. L. R. 24 Bom. 400, 

4 (1900] L L. R. 24 Bom. 400, s.c. 2 Bom. L. R. 220. 
s.c. 3 Bom. L. R. 230. _ 9 (1908) L L. R. 26 All. 266. 
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ra In the first mentioned case, what was held was that for the purpose of oag 
pre-emption it is not necessary that there should be a sale as required by 8. 540 
the Transfer of Property Act and that the word ‘sale’ ysed in s. 176, Berar Land 
Revenue Code, must not be construed in the narrow sense in which it is used in 
the Transfer of Property Act. In the instant case, what we are concerned with 
is the meaning of the word ‘transfer’ used in s. 15 (2) of the Relief of Indebtedness 
Act. Under that provision every transfer of immovable property made by a debtor 
in respect of whose debts a scheme has been pre under sub-s. (1) of s. 11, 
shall be void unless made with the sanction of the Deputy Commissioner concerned. 
Now, a transfer as contemplated by this provision ae necessarily be a transfer 
which is a valid one under the Transfer of Property Act. In other words, therefore, 
a transfer which is prohibited by this provision is one which could be effectively 
made under the Transfer of Property Act. Therefore, the word ‘transfer’ has 
to be interpreted in the narrow sense in which it is used in the Transfer of Property 
Act. a eae 54 of the 
Transfer of 

“Sale is a transfer of ownership im exchange for a pride paid or promised or part-pald and 

part-promised.”’ 
Thus the requirement of a transfer by way of a sale is a transfer of ownership. 
In the document in question there is nothing from which it could be inferred that 
the parties intended to transfer ownership. On the other hand, the document 
makes it perfectly clear that the parties intended that the executants should 
execute a sale deed in respect of the aforesaid field at a future date and that such 
a document could not be executed on that date in view of the fact that the scheme 
prepared by the Debt Relief Court under s. 11 of the Relief of Indebtedness Act 
was still in subsistence and that it was not possible to obtain the permission of 
the ge Commissioner for the transfer. In these circumstances, it is clear 
that the o ations made in the Nagpur case can afford no assistance to the 
plaintiffs. 

The facts of the Bombay case relied on are as follows : Under a contract of 
sale with respect to certain fields, possession was delivered to the vendee, and 
the whole of the purchase-money was paid to the vendor, but the transfer was 
ae a as the necessary registered conveyance had not been executed. 

.a judgment-creditor of the vendor sought for a declaration that 
ie fi a a liable to be attached and sold as the property of the een 
debtor. Before the case was decided by the Court of first instance, a Es Sees 
conveyance had been executed. A declaration was refused by the Court 
and the reasons for this are stated thus by Jenkins C.J. (p. 402) : 


«« , Reliance has bean placed on the concluding words of section 54 of the Transfer of Property 
Act, whioh provide that a contract ‘does not, of iteelf, create any mterest in or charge on’ the 
property sold.’ But the answer is that here reliance is not placed on the cantract of sale alone: 
there is something more: there is possession and payment of the whole of the purchase-monsy ; 
and that this makes a material difference is manifest from section 55 (6) (b), which entitles the 
purchasers to a charge on the property for the amount of any purchase-monsy properly paid 
by him, Reference may also be made to section 40 of Transfer of Property Act and to section 
91 of the Trusts Act. Furthermore, bafore this case was decided by the Court of first Instance, 

ee was perfected, and it 
Sac be aaa r io abo tint dod” 

It will thus be clear that though reference is miade to s. 91 ‘of the Trusts Act, 
the decision of the suit Is based on the Pelee 5 s. 55 (6) (b) of the Transfer 
of Property Act and also on the circumstance that a registered conveyance had 
been executed pendente lite. How far the eon of a conveyance 
lite affects the decision of the question in suits not a matter which needs considera- 
tion. Suffice it to say that the Court ed it as a sufficient ground for dismissing 
the plaintiff’s claim. The two groun which were given by the learned Chief 
Justice for dismissing the claim did not amount to holding that actual transfer 
of ownership by executing a deed of conveyance as required by the second para- 
graph of s. 54 is not ae No doubt this decision was interpreted in Ram 


L.H.—t4, 
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Bakhsh v. Mughlani Khanam, as laying down the law that no conveyance wag* 
necessary for the transfer of a title where full consideration has been paid by the 
vendee to the vendor and where the vendee is placed in possession of the pro . 
Referring to both these decisions it was observed by Chandavarkar J. who delivered 
the judgment of the Division Bench in Lalchand v. Lakshman} (p. 470) : 


“..All that, therefore, the vendee can claim is the benefit of section 56(6) (b) of the 
Transfer of Property Act. The decision in Karakia Nanubhat v. Mansubkhrom is so far but 
no further in his favour, and that benefit he has got under the decree of the lower Court. The 
Allahabad decision in Ram Bakhsh v. Mughlani Khanam no doubt applies to a state of facts 
not dissimilar to the present, but the judgment shows that the Court there simply followed the 
decision of this Court in Karaka Nanubhati v. MansulAram as an authority which had gone the 
length of deciding that where there is a contract of sale followed by delivery of property and 
recerpt of purchase money by the vendor, & registered deed of conveyance is not necessary to 
pess ownership to the vendee, though alause 2 of section 54 of the Transfer of Property Act says 
that ownership can pass only by such a deed and not otherwise in the case of tangible immo- 
vable property of one hundred rupees and upwards. The decision in Karaka Nanubhas v. 
MoansukAram does not go and was not intended to go that length; nor was it necessary for the 
purposes of that decision to do so smoce there was a registered conveyance in the case. Were we 
to follow the Allahabad decision, we should be overriding the plain provimons of the Tranafer of 
Property Act.” 

With respect, I entirely agree with this view. 

I may also refer to the decision in Jibhaco Hartsing v. Ajabsing* in which 
the two previous Bombay decisions have been referred to as an authority for the 
proposition that in a case such as the present what the contract of sale brings 
into existence is a charge in favour of the vendee under s. 55 (8) (b) of the 
Transfer of Property Act in respect of the purchase price paid by him. The law 
thus being clear, I have no doubt that the ownership in the property had not 
passed from the vendor to the vendee by the execution of the document dated 
April 28, 1949. 

In Amroo v. Babarao? I have observed (p. 29): 

“I will first deal with the question whether the document on which reliance is placed on 

behalf of the appellant is an agreement or a conveyance. That document is described as an 
agreement and is stamped as such. There are no words of conveyance therein. On the other 
hand, the document clearly states that a sale deed will be executed in future. Therefore, it is 
clear that the document must be regarded as an agreement and can under no circumstances 
be regarded as a conveyance.” 
I adhere to that view. In the instant case, as already pointed out, the document 
in question does contemplate the execution of a proper conveyance. In the 
circumstances the only inference which can be drawn is that the transaction 
has not passed into te realm of transfer and is only a contract. No doubt, 
the defendant is in ession of the property in pursuance of the contract and 
- as such he is entitled to the rights conferred by s. 58A. of the Transfer of Property 
Act. But that is entirely a different matter. It only creates an equity in his 
favour by the help of which he can retain his possession. But that does not make 
him a transferee of the property. 

In this view, I uphold the decree of the lower appellate Court and dismiss the 
appeal with costs. 


‘ Appeal dismissed. . 


1 (1904) LL.R. 28 Bom. 466, 2 (1052) 54 Bom. L. R. 971. 
s.c. 6 Bom. L. R. 510. 8 [1950] Nag. 25. 
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Before Mr. Justice S. T. Desai. 


H. H. SIR JIWANJIRAO SCINDIA v. MUZAMMIL KHURSHID.* 
The Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Secs. 15 and 28—Tenant sub-letting flat—Sub-tenancy contrary to ss. 15 and 28— 
Whether tenant can sue for recovery of fiat on his title—Whether standard rent 
cm be fixed by Court in respect of tenancy. prohibited by law—Whether such 
tenancy creates rights between parties to it. 
The owner of any property can invoke the ald of Court for recovery of his pro- 
perty from another person who is not in lawful possession of it, so long as he is 
eT E ar ee ee ee 
of his cause of action on any contract or transaction which is ilegal or im- 
or to lic policy. It is in cases of the latter categories that the 
acts on the principle underlying the maxim ex turpi causa non oritur actio 
ald to support obHgations or rights sald to have arisen 
such dealings because no right of action oan spring from 
to possession of property, when relied upon in a case, 
from any dealing with the property in permissible or im- 
permissible exercise of that title or right; it is apart, and disturbance or denial of 
it gives rise to.a cause of action independent of and unaffected by those dealings. 
; No standard rent can be fixed by Court in respect of a tenancy which is pro- 
| hibited by law and is ilegal. 
A tenancy between a landlord and a tenant contemplated by s. 28 of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, can only be one which 


3 
H 
R 


E 
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relationship can arlse between the parties to any such agreement or dealing which 
is illegal in its inception. 

An examination of the various provisions of the Act lends suppart to the view that 
a sub-tenancy intended to be created in contravention of the provisions of the Act 


title submitted that he was entitled to get back possession of the flat since the 
defendant had no lawful right or interest therein:— 
_ Held, that the plaintHf was entitled to get back the possession of the flat from 
that the Court had jurisdiction to grant him the relief prayed for. 
Bowmakers, Ld. v. Barnet Instruments, Ld., referred to. 


THB facts appear fully in the judgment. 


N. A. Mody, with M. R. Mody, and M. S. Kavglekar, for the plaintiffs. 
K. L. Gauba, with 8. £. Chagla, for the defendants. 


8. T. Desar J. The plaintiffs in the plaint as originally filed sued for a 
declaration that the defendants were in pation by leave and licence of a 
flat of which plamtiff No. 1 was a TERN the licence had been validly ter- 
minated and the defendants were, therefore, in wrongful use of the flat and 
were trespassers. The consequential relief sought was that the defendants 


*Deoided, January 30, 1967, O, O. J. Sult 1 [1940]1 K. B. 68, 
No. 901 of 1953, 
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may be restrained from occupying or using the flat. There was also a prayer 
for a mandatory injunction directing them to remove themselves from the flat. 
In addition, compensation at the rate of Rs. 800 per month was sought for 
use of the flat from January 1, 1951. There was furniture belonging to plain- 
tiff No. 1 m the flat and the plaintiffs also made a claim for that furniture 
and compensation for its use. The furniture has now been handed back to the 
plaintiffs. 

In view of the shape the case has assumed before me at a rather late stage, 
it is not necessary to refer in any detail to the pleadings with which the parties 
came to a hearing before me. Succinectly stated the case of the plaintiffs was 
that plaintiff No. 1 became a tenant of a ground floor flat in a building known 
as ‘‘Sindoola’’, on Gamadia Road, off Peddar Road. The tenancy of the flat 
stood in the name of his camp ‘controller. Furniture belonging to plamtiff 
No. 1 was lying in that flat. Sometime in the beginning of 1950 plaintiff No. 1 
had allowed his friend, plaintiff No. 2 to use the flat as his guest.- Plamif 
No. 2 thereafter allowed defendants Nos. 1 and 2 to live with him im the flat 
by leave and licence. Plaintiff No. 2 addressed a letter to defendant No. 1 
determining that licence and possession of the flat was demanded. It was also 
stated in the plaint that the defendants did not pay any amount to the plain- 
tiffs as and by way of compensation for the use of the flat or the furniture. It 
is common ground that the defendants have since 1951 continued in occupation 
of the flat. 

In their written statement, the defendants contended that they were good 
friends of plaintiff No. 1 and plaintiff No. 1 had personally created a sub- 
tenancy in the flat in favour of defendant No. 1. That was some time m 
October 1949 and the defendants went in occupation of the flat on December 1, 
1949. The rent to be paid by defendant No. 1 to plamtiff No. 1 under the 
agreement of sub-tenancy was Rs. 400 per month. It was also the case of 
the defendants that till the middle of 1952 they had been regularly paying 
rent to plaintiff No. 1 through his camp-controller. The principal contention 
of the defendants in substance was that the suit could not be maintamed on 
the footing of leave and licence, when in fact there was an agreement of sub- 
tenancy. si 

In para. 12 of the written statement, the defendants stated: 

“Without prejudice to the submission herein, the defendants submit that the first 
plaintiff having treated the defendants as his tenants for the purpose of rent and the 
said plaintiff having reaped the fruits of the transaction by collection of the said rents 
the said plaintiff is not entitled for purposes of regaining possession now to treat the 
defendants as mere licencees. In other words the cause of action of the said plaintiff 
being founded on an illegality the sult is accordingly not maintainable.” 

A number of issues were raised before me. The camp controller of plaintiff 
No. 1 stepped into the witness-box and im effect stated that the defendants had 
got into occupation of the flat without the knowledge or permission of plaintiff 
No. 1 but as guests of plaintiff No. 2 and were merely licencees. He denied 
that there was an agreement of sub-tenancy created between plamtiff No. 1 
. and defendant No. 1. He also denied that payments of Rs. 400 and Rs. 1,200 
had been made to him by two cheques by defendant No. 1 as alleged by the 
defendants. He denied all knowledge of the cheenes. He also denied that any 
payment had been made to him by defendant No. 1. This morning the two 
cheques were shown to him im Court. After some minutes, learned counsel 
for the plaintiffs informed me that the endorsements on the cheques were of 
D. B. Patil, The camp controller had given his evidence In a most unsatis- 
factory manner, and if it had beconte necessary for me to consider his evidence 
on any question of fact, I would not have had any hesitation in observing that 
he had deliberately given false evidence to serve the purpose of his master. 

Defendant No. 1 gave evidence before me and stated that he was on very 
friendly terms with plaintiff No. 1 and had known him for many years. He 
also stated that at the relevant time, he was directing a picture entitled: ‘‘Usha 
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’? which was being produced by Film Land Ltd. Plaintiff No. 1 was 
cing the production of that picture and had in fact paid Ra. 7,50,000. He 
also stated that he used to attend on plaintiff No. 1 whenever the latter was in 
Bombay. Plaintiff No. 1 used to complain that defendant No. 1 was not pro- 
perly looking after him and entertaining him. Defendant No. 1 pointed out 
that he was living in a hotel and could not entertain any guest as he had no 
flat of his own. Plamtiff No. 1 some time thereafter agreed to give him a sub- 
tenancy of his flat at Gamadia Road. He also deposed to the fact that rent was 
paid by him to D. B. Pati. If I had to decide any issue of fact on the evidence 
of defendant No. 1, I would have believed him and accepted his testimony as 
reliable, 7 

Now, if the matter had only rested there, the question would have arisen 
whether the plaintiffs could get any relief on the averments in the plaint as 
they stood. This morning Mr. Mody on a suggestion made by me applied for 
an amendment of the plaint. By the amendment plaintiff No. 1 pleaded that 
he was at all material time the lawful tenant of the flat in suit, and in the event 
of this Court holdmg that there was an agreement between plamtiff No. 1 and 
the defendants for sub-letting the flat to the latter, the creation of suéh sub. 
tenancy was illegal by virtue of the provisions of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. The submission was that plaintiff 
No. 1 could rely on his own title and therefore, m any event entitled to 
get back possession of the flat since thé defendants had in law no,right to pos- 
geasion of the same. An additional prayer asked by the proposed amendment 
was for pcasesgion of the flat. The application for amendment was opposed 
by Mr. Gauba. I granted the application for amendment, but ordered that the 
plaintiffs should pay all the. costs of the suit of the defendants till this date. 
The amendment being allowed, two issues both really of law were raised at the 
instance of learned counsel. One issue was: - 

“Whether the first plaintiff is entitled to get back possession of the fiat in suit 
from the defendants as contended in paragraph 9(a) of the plaint” -~ . 

At the instance of Mr. Gauba another issue was raised: 

“Whether this Court has jurisdiction to grant relief by way of possession to the 
plaintiffs even if they succeed in the issue added at the instance of the plaintiffs.” 
After the amendment was granted, Mr. Mody intimated that he conceded issues 
2 to 5 and’ would rely solely on the title of plaintiff No. 1 and contend that 
plaintiff No. 1 was entitled to get back possession of the flat. 

The question that remains for consideration lies in a narrow compass. A 
tenant of a flat agrees to create a sub-tenancy m favour of another person and 
puts that other person in possession of the premises. It is common ground 
that the sub-tenancy is illegal being contrary-to the provisions of law, and one 
which is expreasly prohibited by s. 15 of the Rent Act. Can the tenant in such 


.a.case get relief from the Court if he only D Sarees of the flat by relying 


on his own title and on the footmg that the defendant has no lawful right or 
interest in the flat? Can it be said in such a case that though the tenant does 
not want to rely on the agreement or factum of sub-tenancy and merely seeks 


-posseasion of the flat, he is disentitled to any relief by operation of the maxim in 


pari delicto melior est conditio possidentis. The maxim is to the effect that 
where both parties are equally in the wrong, the position of the possessor is 
the more favourable. But the merits and demerits of these pithy statements. 
of law which constitutes species of legal short hand are well known. A maxim 
of law always requires to be understood and applied with its necessary quali- 
fications and limitations. The other maxim often referred to m the same con- 
text is ex turpi causa non oritur actio: ng right of action arises from a base 
cause e.g. on a contract. founded on an immoral considération or the object of 
which was illegal or immoral. But can it be said that the owner of a property 
who lets it out in violation of the Rent laws loses not merely all rights arising 
under the agreement of the parties and the tenancy intended to be created but 
also his right to get back possession of the property from one who has not 
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acquired any right or interest in the same? That in such a`case`the so called 
tenant should have the right to squat on the flat indefinitely—and that seems 
to be the suggestion of learned counsel appearing for the defendant—sounds 
to me a startling contention. There is neither principle nor authority in sup- 
port of the proposition. a 
The plaintiffs’ counsel argued that as a general rule a man’s right to, pos- 
session of his own property will be enforced against one who, without any 
claim of right, is detaining it or is in occupation of it. Reliance was placed 
on the following statement in Chitty on Contracts, p. 471: oo 
“For instance, the owner of a house let to a prostitute could no doubt recover pos- 
seasion by ejectment at the end of the term, though he might be precluded from 
recovering rent, if he knew the purpose to which it was intended to put the premises.” 
Reliance was also placed on a decision of the Court of Appeal in England in 
Bowmakers, Ld. v. Barnet Instruments, Ld.’ In that case the plaintiffs sued 
the defendants to recover damages for the conversion of certain machine tools 
which they alleged were their property. The tools in question were the subject 
-of three hiring agreements between the parties. The -goods comprised in the 
agreements fell. within the purview of the Defence Regulations of 1939 and 
were in contravention of those Regulations and the agreements between the 
parties were, therefore, illegal. A question arose whether in this situation the 


ple of our law (as was suggested) that when ane man’s goods have got into another's 


Later on in the same judgment, Du Pareg L.J. obeerved (p. 71): 

“In our opinion, a man’s right to possess his own chattels will as a general rule.be 
‘enforced against one who, without any claim of right, is detaining them, or has converted 
them to his own use, even though it may appear elther from the pleadings, or im the 
course of the trial, that the chattels in question came into the defendant’s possession 
an illegal contract between himself and the plaintiff, provided that the 


Support is clearly to be derived for the plaimtiffa’ case from this decision 
because all that need be done 4s to translate the word chattels there used into 
premises and the observations become cogent. I am ‘in respectful agreement 
with these observations. l 

But no authority seems n for the proposition that the owner of any 
property can on general principle ifvoke the aid of the Court for the recovery 
of the same from another not in lawful possession of it so long as he is able 
to rest his cause of action on his own title and is not compelled to rely as part 
of his cause of action on any contract or transaction which is illegal or immoral 


1 [1945] 1 K. B. 65. 2 (1866) L. R. 1 Ex. 218. 
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».or otherwise opposed to the doctrine of public policy. It is in cases of the 
tter categories that the Court acta on the principle underlying the maxim 
Ex turpi causa non oritur actio and refuses to lend its aid to support obliga- 
tions or rights said to have arisen between the parties to such dealings. This 
is because, no right of action can, spring from them. But title and right to 
possession of property when relied upon im a case cannot be said to spring from 
any dealing with the property in permissible or impermissible exercise of that 
title or right; it is apart, and disturbance or denial of it gives rise to a cause 
of action independent of and unaffected by those dealings. There ia here no 
turpitude and the cause of action is distinct. . Now, on the present submission 
of plaintiff No. 1 it cannot be said that he founds or ig compelled to found his 
claim on any illegal contract or transaction in order to support his case. The 
defendants in their written statement have sought to rely on the illegality of 
the transaction of sub-letting, and it ia beyond dispute that the defendants 
have no claim or right to occupy the flat, the sub-tenancy sought to be created 
being illegal on their own showing. Al that plaintiff No. 1 is now asking the 
Court to do is to direct that; possession of his flat may be restored to him by 
who have no claim or right in the same. Very little could be said by 
learned counsel appearing on behalf of the defendant in answer to this con- 
tention of plaintiff No. 1 except that this, was yet a case where the maxim tn 
pari delicto melior est conditio posstdentts must necessarily apply. The argu- 
ment ignored the situation that required to be considered after the amendment 
of the plaint. In the result the issue about possession will be decided in favour 
of plaintiff No. 1. 

That brings me to the question ‘of jurisdiction. It was argued by Mr. Gauba 
that after the amendment the suit must be treated as a suit for posseesion fall- 
ing within the ambit of s. 28 of the Bombay Rent Act. It was said that this 
is a suit between a landlord and a tenant relating to the recovery of possession 
of premises, to which the provisions of the Act apply. It was also said that 
the suit relates to a claim and question arising out of the Act and its provi- 
gions, Therefore, so the argument proceeded, this Court has no jurisdiction 
to grant any relief to the plaintiffs or either of them. It was argued on the 
other hand that s. 28 applies to a suit between a landlord and a tenant when 
there is or has been a valid and binding tenancy between the parties, and ad- 
mittedly there is here no lawful tenancy. There is, to my mind, considerable 
force in this argument. There is nothing in the definitions given in the Act 
which may throw any appreciable light on this short question which arises for 
my decision. It would seem, however, from the definitions of the expressions 
landlord and tenant in the Act that the part of it which is relied on as relévant 
for the purposes of this suit deals only with tenancy legislation and applies to 
premises for which rent is payable by agreement of the parties or in respect of 
which standard rent is or can be fixed under the Act. It can hardly be dis- 
puted that no standard rent can be fixed by the Court in respect of a tenancy 
purported to be created by the parties but is prohibited by law and therefore 
illegal I have little doubt that a tenancy between a landlord and a tenant 
contemplated by the Act and s. 28 can only be one which is recognised by law. 
Sub-tenancy which is prohibited in express and explicit terms by s. 15 of the 
Act cannot be said to create any right between the parties to it such as can 
‘flow from the relationship of landlord and tenant. No such relationship can 
arise between the parties to any such agreement or dealing which is illegal m 
‘its inception. An examination of the various provisions of the Act also lends 

' ,support to the view that a sub-tenancy intended to be created in contravention 
of provisions of the Act is not withjn the purview of s. 28. Section 1 
the Act, for instance, clearly contemplates a legal tenancy as the basis o 
rights of the landlord enumerated in it. For all these reasons I am una 
see how the present claim of plaintiff No. 1 based solely on his title and absence 
of any right or interest in the defendants in the premises in suit can fall withm 
the operation of the Rent Act. 
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My answers to the issues that remain for determination are: ot 
(1) In the affirmative. P ' 

My answer to the issue added at the instance of the plaintiffs is that plaintiff 
No. 1 is_entitled to recover possession of the flat from the defendants. 

My answer to the newly added issue about jurisdiction is that this Court. 
has jurisdiction to grant relief to plaintiff No. 1. 

In the result there will be a decree in favour of plaintiff No. 1 for possession 
of the flat. There will be no order for costs. 

At my suggestion, Mr. Mody agrees that the decree for possession will not 
be executed in any event for six months. . 


Solicitors for the plaintiffs: Thakorsdas Daru Hemany & Co. i 
Solicitors for the defendants: Nanu Hormusjee & Co. 





Before Mr. Justice K. T. Desai. 0 
IN THE MATTER OF WHITTLE ANDERSON LIMITED.* 
The Companies Act (I of 1956), Sec. 512(1)(a)(b}—-Meaning of words “without the 
sanction referred to in clause (a)” appearing in cl. (1)(b)—Whether sanction of 
Court required for members’ voluntary winding up—Whether it is necessary for 


Hguidators in voluntary winding up to obtain sanction of Court for sale of moveable 
and immoveable properties. 


The words “without the sanction referred to in clause (a)” appearing in s. 512 
(1)(b) of the Companies Act, 1956, can only mean without the sanction to be 
given by the body referred to in cL (a) of s. 512(1). They do not refer to the sub- 
Ject-matter in respect whereof the sanction is required under s. 512(1)(a). The 
meaning to be given to the words used in s. 512(1)(b) must be the same when a 
company is wound up in a members’ volimtary winding up as in the ‘case 
when a company is behag wound up in a creditors’ voluntary winding up. As far as 
a creditors’ voluntary winding up is concerned, no sanction of the Court is required 
for the exercise of the powers referred to-in s. 512(1)(b). The same meaning should 
be given to the same words when they are applied to a members’ voluntary winding 

- up, Reading the provisions of s. 512 as a whole, it is not necessary for the liquidi- 
tors in a voluntary winding up to obtain the sanction of the Court for the gale af 
Immoveable and moveable properties of a company. 


Taa facts appear in the judgment 


K. 8. Shavaksha, for the petitioners-liquidators. 
M. H. Shah, for the purchasers. 


K. T. Desat J. This petition raises a very interesting question as regards 
the right of the liquidators of a company in voluntary liquidation to sell the 
moveable and immoveable properties belonging to the company. The petitioners 
in this case are the liquidators of M/s Whittle Anderson Limited, a company 
which is in voluntary liquidation under a special resolution of the company 
passed at the meeting of the members held on October 29, 1956. The said 
resolution runs as follows: 

‘That the Company be wound up voluntarily and that Mr. T. A. Marsden, Dr. Jobn 
Stevenson and Mr. C. R. Sharp of®Messrs. Sharp & Tannan, Chartered Accountants, 
Bombay be and they are hereby appointed Liquidators for the Purpose of such winding- 
up with all of the powers enumerated at Clauses (i) to (iv) of sub-section (2) of section 
457 of the Companies Act, 1956 at a remuneration of Rs. 15,000 and the right to charge 
additionally for any work done in a profefsional capactty.” 

The lands, buildings, plants, machinery, stores and other assets of the com- 
pany have been agreed to be sold by the liquidators to Messrs. Prakash and Oo. 
at or for the price of Re. 7,86,000. The purchasers have insisted that the liqui- 


*Deoided, Maroh 25, 1957. O.C, J. I. O. No. 76 of 1957. 
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+dators should obtain the sanction of the Court to the sale while the liquidators 
contend that no such sanction is necessary having regard to the provisions of 
e. 512 of the Companies Act, 1956, read with s. 457 of that Act. Section 457 
of the said Act, which deals with the powers of a liquidator in a winding up 
by the Court, provides as under: | 

“457. (1) The liguidator in a winding up by the Court shall have power, with the 
sanction of the Court— 

(a) to institute or defend any suit, prosecution, or other legal proceeding, civil or 
criminal, in the name and on behalf of the company; 

(b) to carry on the business of the company so far as may be necessary for the 
beneficial winding up of the company; 

(c) to sell the immovable and movable property and actionable claims of the com- 
pany by public auction or private contract, with power to transfer the whole thereof to 
any person or body corporate, or to sell the same in parcels; 

(d) to raise on the security of the assets of the company any money requisite; 

(e) to do all such other things as may be necessary for winding up the affairs of 
the company and distributing its assets. 

(2) The liquidator in a wmding up by the Court shall heve power— 

(i) to do all acts and to execute, in the name and on behalf of the company, all 
deeds, receipts, and other documents, and for that purpose to use, when necessary, the 
company’s seal; 

(u) to prove, rank and claim in the insolvency of any contributory, for any balance 
against his estate, and to recetve dividends in the insolvency, in respect of that balance, 
as a separate debt due from the insolvent, and rateably with the other seperate creditors; 

(i4) to draw, accept, make and indorse any bill of exchange, hundi or promissory 
note in the name and on behalf of the company, with the same effect with respect to the 
liabiltty of the company as if the bill, hundi, or note had been drawn, accepted, made or 
indorsed by or on behalf of the company in the course of its business; 

(iw) to take out, in his official name, letters of administration to any deceased con- 
tributory, and to do in his official name any other act necessary for obtaining payment 
of any money due from a contributory or his estate which cannot be conveniently done 
in the name of the company, and in all such cases, the money due shall, for the purpose 
of enabling the tor to take out the letters of administration or recover the money, 
be deemed to be to the liquidator himself: 

Provided that nothing herein empowered shall be deemed to affect the rights, duties 
and privileges of any Administrator-General; 

(v} to appoint an agent to do any business which the liquidator is unable to do 


(3) The exercise by the liquidator in a winding up by the Court of the powers con- 
ferred by this section shall be subject to the control of the Court; and any creditor or 
contributory may apply to the Court with respect to the exercise or proposed exercise 
of any of the powers conferred by this section.” 

Section 612 of the said Act which deals with the powers and duties of a liqui. 
dator of a company in a voluntary winding up provides as follows: 

“312, (1) The liquidator may,— 

(a) in the case of a members’ voluntary winding up, with the sanction of a special 
resolution of the company, and in the case of a creditors’ voluntary winding up, with 
the sanction of the Court or, the committee of inspection or, if there is no such com- 
mittee, of a meeting of the creditors, exercise any of the powers given by clauses (4) to 
(iv) of sub-section (2) of section 457 to a liquidator in a winding up by the Court; 

(b) without the sanction referred to in clause (a), exercise any of the other powers 
given by this Act to the liquidator in a winding up by the Court; 

(c) exercise the power of the Court under this Act of settling a list of contribu- ` 
tories (which shall be prima facie evidence of the lability of the persons named therein 
to be contributories); 

(d) : exercise the power of the Court of making calls; 

(e) call general meetings of the company for the purpose of obtaining the sanction 
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of the company by ordinary or special resolution, as the case may require, or for any" 
other purpose he may think fit 

(2) The exercise by the liquidator of the powers given by clause (a) of sub-section 
(1) shall be subject to the control of the Court; and any creditor or contributory may 
apply to the Court with respect to any exercise or proposed exercise of any of the powers 
conferred by this section. 

(3) The liquidator shall pay the debts of the company and shall adjust the rights 
of the contributories among themselves. 

(4) When severel liquidators are appointed, any power given by this Act may be 
exercised by such ane or more of them as may be determined at the time of their 
appointment, or, in default of such determination, by any number of them not being 
less than two.” 


The present case is one of e members’ voluntary winding up. It is urged that 
in this case the liquidators would have to pass receipts for the purchase price 
and would have to execute documents in the name and on behalf of the com- 
pany for the purpose of conveying some of the properties agreed to be sold. 
The special resolution passed by the company on October 29, 1956, expressly 
provides that the liquidators would have all the powers enumerated in cls. (+) 
to (ww) of subs. (2) of s. 457 of the Companies Act, 1956, with the result that 
the liquidators have the power to pass receipts for the purchase price and to 
execute the requisite documents, provided they are otherwise competent to sell 
the properties of the company. 

The words ‘‘without the sanction referred to in clause (a)’’ appearing in 
g. 612(1)(b) can only mean without the sanction to be given by the body 
referred to in cl. (a) of s. 512(1). They cannot refer to the subject-matter in 
respect whereof the sanction is required under s. 512(1)(a). What is urged 
on behalf of the liquidators is that in a members’ voluntary winding up, with 
the sanction of a special resolution of the company, they can exercise any of 
the powers referred-to in sub-cls. (+) to (tv) of sub-s. (2) of s. 457 and without 
any sanction from any one they can exercise any of the powers referred to m 
sub-cls. (a) to (¢) of subs. (1) of s. 457. It is urged on behalf of the purchasers 
Messrs. Prakash & Co. that the powers given by the Act have to be exercised 
subject to the conditions laid down for the exercise of such powers by the Act. 
It is contended that as the liquidator in a winding up by the Court is given 
the power under s. 457(1)(c) to sell the tmmoveable and moveable properties 
of the company with the sanction of the Court, such power can only be exer- 
cised on a true construction of s. 512(1)(b) by the liquidators in a members’ 
voluntary winding up with the sanction of the Court. It is argued by Mr. Shava- 
Esha, the learned counsel for the petitioners, that s. 512(1)(b) is applicable 
both to a members’ voluntary winding up and to a creditors’ voluntary wind- 
ing up. In the case of a creditors’ voluntary winding up, the sanction of the 
Court is dispensed with by the use of the words ‘‘without the sanction referred 
to in clause (a).’’ He urges quite rightly that the effect of those words was 
not intended to be negatived by a reference to the provisions of s. 457 of the 
Act. He says that if no sanction of the Court is required for the exercise of 
the powers referred to in s. 6512(1)(b) by the liquidator in respect of a credi- 
tors’ voluntary winding up, no such sanction could be required for the exercise 
of such powers by the liquidator in a members’ voluntary winding up. He 
has drawn my attention to fhe corresponding provisions appearing in the 
Indian Companies Act, 1913. Section 212 of the Act df 1918 refers to matters 
dealt with under s. 612 of the new Act and s. 179 of the Act of 1918 refers to 
matters dealt with under s. 457 of the new Act. The provisions contained m 
the Indian Companies Act, 1913, df not throw more light on the subject. He 
has also drawn my attentian to the provisions appearing in the English Com- 
panies Act, 1929, and the English Companies Act, 1948. The language used 
in the Hnglish Acts i is slightly different from the language of, the Indian enact- 
ments. There the words used are ‘‘without sanction” simplictter instead of 
the words ‘‘without the sanction referred to in clause (a). -In my view, the 


o 
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7, meaning to be given to the words used in s. 512(1) (b) must be the same when 
a company is being wound up in a members’ voluntary winding up as in the 
case when a company is being wound up.in a creditors’ voluntary winding up. 
Tt seems fairly clear that as far as a creditors’ voluntary winding up is con- 
cerned, no sanction of-the Court is required for the exercise of the powers 
referred to'in s. 612(1)(6). The same meaning should be given to the same 
words when they are applied to a members’ voluntary winding up. Im my 
view, reading the provisions of s. 512 as a whole, it is not necessary for the liqui- 
-dators in a voluntary winding up to obtain the sanction of the Court for the 
‘sale of the immoveable and moveable properties of the company. I answer 
question (a) raised in the petition accordingly. In view, however, of the fact 
that the amount of the purchase price is very large and the language of the 
section is far from happy, the purchasers’ counsel has invited me to accord 
my sanction to the sale. The liquidators’ counsel hag also invited me to do so. 
J have powers under s. 518 of the Companies Act, 1956, to accord such sanction. 
In this case, the sale appears to me to be beneficial to the company and its 
members and I accord my sanction to the same. As the parties have entered 
into an agreement in connection with the question of costs, I do not make any 
order in connection with the same. 

Order accordingly. 
Solicitors for the petitioner-liquidators: Istile & Co. 
Solicitors for the purchasers: Thakordas & Madgavkear. 


Before Mr. Justice K. T. Desci. 


THE ANGLO FRENCH DRUG CO. (HASTERN) PRIVATE LTD. v. 
B. D. TINAIKAR.* 


Trade Marks Act (V of 1940), Sec. 80—Whether registered trade marks agent entitled 
to plead before the Registrar of Trade Marks—Whether s. 9 of Bombay Pleaders 
Act (Bom. XVII of 1920) debars registered trade marks agent from pleading before 
Registrar of Trade Marks—Whether Registrar a Court under s. 9 of Bombay Pleaders 
Act—Whether provisions of s. SHOE Onn A TAES ETRE UA Trade Marks 
Act. 


ae a a eal ads nies hee 
trar of Trade Marks. 

The word “act” in s. 80 of the Trade Marks Act, 1940, is wide enough to cover 
the act of pleading. 

Aswin ShambAuprasad v. National Rayon Corp. Ltd. distinguished. 

The word “required” in s. 80 af the Trade Marks Act, 1940, means “needed” or 
‘found needful’. 

Kessow}i Issur v. Great Indian Pentneula Railway followed. 

The Registrar of Trade Marks is not constituted a Court. He may have some of 
the trappings of a Court, but by reason thereof it cannot be that he is a Court. 
Even though in some respects the position of the Registrar may be analogous to 
that of a Court, he is not a Court, and the provisions of s. 9 of the Bombay Pleaders 
Act, 1920, do not apply taany proceedings before him. 

Having regard to the preamble of the Trade Marks Act, 1940, and the purposes 
for which that Act is passed, it is not the intention of the Legislature in enacting 
s. 3 of that Act to save the provisions of s. 9 of the Bombay Pleaders Act if they are 
found to be in conflict with the provisions of the Trade Marks Act. 


AppRAL against the decision of the Deputy Registrar of Trade Marka. 

The facts appear in the judgment. l 

*Deoided, February 18, 1957. O. ©. J. 2 (1907) 34 I. A. 115, 123, 9.0.9 Bom. 
Petition No. 323 of 1956. L. R. 671. . 

1 (1984) 57 Bom. L. R. 209. 
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G. N. Vadya, for the petitioners. 
K. 8. Shavaksha, with L. B. Desas,-for the respondent. 


K. T. Desar J. This is an appeal from a decision of the Deputy Registrar 
of Trade Marks under s. 76 of the Trade Marks Act, 1940. The appeal raisea 
a very interesting question as regards the right of a registered trade marks 
agent to plead before the Registrar of Trade Marks. 

The facts giving rise to the appeal, briefly stated, are as under :—-The respon- 
dent to this appeal filed an application under the Trade Marks Act for register- 
ing @ certain trade mark in respect of certain pharmaceutical preparations, 
The petitioners opposed the said application. Hvidence by way of affidavits 
was filed by both the parties in the case. The case ultimately came up for 
hearing before the Deputy Registrar of Trada Marks, who was discharging the 
functions of the Registrar of Trade Marks under the said Act. At the hearing 
the respondent was represented by Mr. P. S. Pai, a registered trade marks 
agent. At the hearing which took place before the Deputy Registrar of Trade 
Marks on November 4, 1955, the advocate for the petitioners objected to Mr. Pai 
being heard in the matter, contending that Mr. Pai had no right of audience 
before the Deputy Registrar of Trade Marks. The matter being of considerable 
importance to all registered trade marks agents, was argued at great length 
before the Deputy Registrar of Trade Marks, Quite a number of days were 
spent in canvassing the rival points of view before the Deputy Registrar of 
Trade Marks. Ultimately on July 11, 1956, the Deputy Registrar of Trade 
Marks delivered a considered judgment holding that Mr. Pai, who was a regis- 
tered trade marks agent, was entitled to be heard. From that decision the 
petitioners have come by way of appeal to the High Court. 

The main question that arises for consideration is whether a registered trade 
marks agent is entitled to plead before the Registrar of Trade Marks under 
the provisions of s. 80 of the Trade, Marks Act. Section 80 of that Act runs as 
follows :— 

“Where by or under this Act any act, other than the making of an affidavit, is 
required to be done by any person, the act may, subject to prescribed conditions or in 
special cases with the consent of the Central Government, be done, in-lleu of by that 
person himself, by a duly authorised agent, being either a legal practitioner or a person 
registered in the prescribed manner as a trade marks agent.” 

Under s. 84 the Central Government is empowered to make rules for the pur- 
pose of carrying out the purpose of the Act. Section 84(2)(1) provides that 
the Central Government may make rules and prescribe the conditions subject 
to which an agent referred to in s. 80 may act. In exercise of the powers con- 
ferred under s. 84 the Central Government has framed diverse rules relating 
to the persons who may act as agents within the meaning of s. 80 of the Act. 
The relevant rules are rr. 128 to 141 appearing in Part IV of the rules. Rule 
180 relates to the eligibility of persons entitled to be registered as trade marks 
agents. Rule 138 provides for the removal of persons whose names are entered 
in the Register of Agents. There are various other rules relating to the enrol- 
ment of trade marks agents and the maintenance of a Register of such trade 
‘marks agents. What is contended is that s. 80 does not empower a person, whose 
name is entered in the Register of registered trade marks agents, to plead 
before the Registrar of Trade Marks. It is contendéd that the expression ‘fact? 
as appearing in s. 80 relates merely to what is technic known as ‘‘acting’’ 
as distingnished from pleading before any tribunal It is urged that a regis- 
tered trade marks agent is entitled to act, but not to plead ‘before the Registrar. 
It is contended that the ‘word ‘‘act’’ even though used as a noun can only 
relate to acts done in the course of abting and not in the course of pleading 
before the Registrar. Strong reliance is placed by Mr. Vaidya, the learned 
advocate for the petitioners, on a decision reported in Aswin Shambhuprasad 
v. National Rayon Corp. IAd.', where the provisions of O. III, r. 1, of the Civil 


1 (1954) 57 Bom. L. R. 209. 
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3 „Procedure Code came up for consideration before the High Oourt. Mr. Vaidya 
urges that in interpreting r. 1 of O. IO of the Civil Procedure Code which pro- 
vides that ‘‘any. appearance, application or act in or to any Court’’, required 
or authorised by law to be made or done by a party in such Court may, except 
where otherwise expressly provided by any law for the time being in force, be 
made or done by the party in person, or by his recognized agent, or by a pleader 
appearing, applying or acting, as the case may be, on his behalf, it has been 
held that a constituted attorney has no right of audience in Court as the right 
of audience does not form part of an ‘‘appearance, application or act in or to 
any Court’’. He says that the same meaning must be given to the word act” 
as appearing in s. 80 as was given by the Court in its decision reported in Aswin 
Shambhuprasad’s case. His objections to the judgment of the Deputy Registrar 
are three in number and they may be summed up in his own words as follows :— 

“(1) The word ‘act’ in section 80 does not confer the power to plead. 

(2) Pleading before the Registrar is not an act which is required under the Act, and 

(3) An agent is debarred from pleading in view of the provisions of section 9 of the 
Bombay Pleeders Act read with section 3 of the Trade Marks Act” ' 

In dealing with the first argument advanced by Mr. Vaidya, it may be 

observed that in construing an Act one has to bear in mind the scheme of the 
Act and the purpose for which the Act was passed. It is sometimes dangerous 
to construe the language of one Act having regard to the construction placed 
by the Court on the language of another enactment. So far as s. 80 is concern- 
ed, it refers to any act, other than the making of an affidavit, which is required 
to be done by any person. If such act could be’done by a party in person, then 
the same could be done by a duly authorixed agent of his, such agent being 
either a legal practitioner or a person registered in the prescribed manner as 
a trade marks agent. For the purpose of s. 80, legal practitioners and persons 

as trade marks agents are placed on the same footing. It may be 
that legal practitioners may have a higher right by virtue of other enactments. 
The question before me is whether I should so read s. 80 as to confine the word 
‘aot’ appearing in that section as being restricted to such acts as are inci- 
dental to ‘‘acting’’ as distinguished from ‘‘pleading’’. The section in so far 
as it furnishes any guidance does so by the use of the words ‘‘other than the 
making of an affidavit.’’ The making of an affidavit is-considered to be an act 
which, for the purpose of s. 80, is regarded as one which is required to be done 
by any person. The act of making an affidavit is excluded from the ambit of 
the things which can be done under the nomenclature ‘‘act’’. I have to see 
whether, from the context in which the word ‘‘act’’ is used, there is any justifica- 
tion for giving a narrow meaning to the word ‘‘act’’ as used in that section. I 
do not find anything on a plain reading of the section which would Induce me 
to put a narrow meaning on that word. The Trade Marks Act, 1940, is modelled 
on the basis of the English Trade Marks Act, 1988. It is not disputed that 
under the provisions of the English Act, it is open to a trade marks agent, who 
ig recognized as such for the purpose of that Act, to plead for any party before 
the Registrar. But it is stated by Mr. Vaidya that that is so because of the 
express provisions of s. 65 of the said Act. Section 65 of that Act runs as 
under: — A 

“65. Where by.this Act ang act has to be done by or to any person in connection 
with a trade mark or proposed trade mark or amy procedure relating thereto, the act 
may under and in accordance with the rules, or in particular cases by special leave of the 
Board of Trade be dane by or to an agent of that person duly authorised in the prescrib- 
ed manner.” i 
Mr. Vaidya says that if any act has to We done by a person in connection with 
any procedure relating to trade marks, then a recognized agent has a right to 
do it. He says that there is no similar provision contained in s. 80; that there 
is no reference to any procedure in s. 80 and that s. 80 cannot be so construed 
as to empower a registered trade marks agent to plead before the Registrar. 
No doubt s. 80 is not explicit in its terms. I have to consider what provisions 
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are required to be done by any person by or under the Trade Marks Act before 
I come to the conclusion that a trade marks agent has a right to plead before 
the Registrar. In this connection, it would be useful to examine some of the 
provisions contained in the Act and the Rules framed thereunder. Section 15(4) 
of the Act provides as under :— 


“15(4). If the applicant sends such counter-statament, the Registrar shall serve in 


whether, and subject to what conditions or ‘limitations, if any, registration is to be per- 
mitted.” 
Section 70(c) provides as under :— 

“T0(c). The Registrar shall not exercise any power vested in him by this 
the rules made thereunder adversely to any party duly appearing before him without 
(if required in writing within the prescribed time so to do) gtving such party an oppor- 
tunity of being heard;” i 
Rule 24 provides for a hearing before the Registrar and r. 25(1) lays down that 
the decigion of the Registrar at a hearing under r. 24, or without a hearing if 
the applicant has duly communicated his observations in writing, and has stat- 
ed that he does not desire to be heard, shall be communicated to the applicant 
m writing. Rule 88 provides that upon completion of the evidence the Regis- 
trar shall give notice to the parties of a date when he will hear the arguments 
in the case. All these sections and rules provide that a party is entitled to be 
heard under the circumstances mentioned in those sections and rules. The 
right to be heard is a very valuable right. If that right could be exercised by 
a party, the question is whether having regard to the provisions of s. 80 that 
right could also be exercised by a duly authorised agent of the party being 
either a legal practitioner or a person registered as a trade marks agent under 
the Act. I do not see any reason why such duly authorized agent cannot do 
that which a party is entitled to do. The act of arguing in support of a party’s 
case is as much an act as any other act, which may be required to be done by 
& person under the provisions of the Trade Marks Act. I do not see any war- 
rant for equating the expression ‘‘act’’ in s. 80 with the word ‘‘act’’ when used 
in connection with another piece of legislation where a narrow construction 


had to be placed upon the use of that word laving regard to the context mn 


which that word has been used. 

Turning to the decision of the learned Chief Justice in the case reported in 
Aswin Shombhuprasad v. National Rayon Corp. Lid.’ it has been observed at 
p. 210 as under :— 

“...The right of audience in Court, the right to address the Court, the right to 
examine and cross-examine witnesses, are all parts of pleading with which O. I does 
_not deal at all. It deals with a restricted class of acts in connection with the litigation 
in Court and it is with regard to that restricted class of acts that O. I permits recognised 
agents to be appointed.” 

Order ITI, r. 1, appears in the Code of Civil Procedure—a Code mtended to 
regulate procedure of the Courts of civil judicature. There are other enact- 
ments relating to the right of audience in Court. The Bar Councils Act and 
the Bombay Pleaders Act are some of such enactments. Having considered the 
echeme of the Order, the conclusion arrived at was*that the word ‘act’ appear- 
ing there was not such as would ificlude the act of pleading, and was intended 
to cover only such acts as are capable of being done in fhe act of acting for 
a litigant. The word ‘act’ in O. III, r. 1, is preceded by the words ‘‘appearance 
and application’’. The term ‘act’ there appears to have been used in the 
technical sense and not in the ordinarY sense as being referable to any action 
by any party. The same cannot be said of the word ‘act’ as used in s. 80 of 
the Trade Marks Act. There is nothing to control the meaning of the word 


‘act’ as used in the said s. 80. It is referable to all kinds of acts which any 


1 (1954) 57 Bom. L. R. 209. 
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5 n is required to do by or under the Trade Marks Act. It may be the 
ct of making an application; it may be-the act of filing an affidavit; ıt may 
be`the act of leading evidence; it may be the act of pleading before the Regis- 
trar in support of the application. As the word used there was wide enough 
to cover all. these activities and it was intended to exclude the act of making 
an affidavit, the words ‘‘other than the making of an affidavit’’ have been in- 
serted in that section. Under s. 70(b) it is provided. that evidence shalt be 
given by affidavit, provided that the j may, if he thinks fit, take oral 
evidence in lieu of, or in addition to, such evidence by affidavit. As the Legis- 
lature intended that legal practitioners and registered trade marks agents 
should not be the persons who should give evidence in support of the case which 
they may be called upon to argue, the making of an affidavit is excluded from 
the acta which can be done by a duly authorised agent. In my view, the word 
‘act’ as used in s. 80 is wide enough to cover the act of pleading. 

The next point that arises for consideration is that even if the act of plead- 
ing can be said to be covered by the word ‘act’, could it be said that the act 
of pleading is required to be done by or under the Act? Reliance has been 
placed by Mr. Vaidya upon a decision ‘reported in Pramada Nath Roy v. 
Ramani Kanta Roy. In that case the Judicial Committee of the Privy Coun- 
cil was considering the provisions of s. 188 of the Bengal Tenancy Act, 1869. 
That section provided as under :— 

‘Where two or more persons are joint landlords, anything which the landlord is under 

this Act required or authorized to do must be done either by both or all those persons 
acting together, or by an agent authorized to act on behalf of both or all of them.” 
In that case, the suit was instituted not by all the jomt landlords, but by some 
of them—others being made party-defendants to the suit. It was argued that 
as all of them had not been Joined as party-plaintiffs, s. 188 was a bar to the 
proceedings. In dealing with that argument, their Lordships observed at 
p. 78 that the flling of a suit was not a thing which the landlord was, under 
the Act, required or authorized to do. It was an application to the Court for 
relief against an alleged grievance, which the plaintiff was entitled to submit, 
not by reason of any provision of the Tenancy Act, but under the general 
law. That judgment does not establish the case of the petitioners on this point. 
Another judgment relied upon by Mr. Vaidya is the one reported in Kassowj 
Issur v. Great Indian Peninsula Railway.2 At page 122, Lord Robertson, who 
delivered the judgment of their Lordships, observes as follows :— 

“|... Tf the appellate Court requires’—which plainly means needs, or finds needful— 

‘any document to be produced or any witness to be examined to enable it to pronounce 
Judgment, or for any other substantial reason, the appellate Court may allow such evl- 
dence to be produced, or document to be received, or witness to be examined.’” 
This passage in the judgment relied upon by Mr. Vaidya hardly supports the 
petitioners; if anything it helps the respondent. The Privy Council there 
has construed the word ‘‘requires’’ as plainly meaning ‘‘needs’’ or ‘“‘finds 
needful”. If the word ‘‘required’’ as appearing in s. 80 is substituted by 
the words “‘needed’’ or ‘‘found needful’’, the: meaning would become clear 
beyond doubt. In that event if by or under the Trade Marks Act, 1940, if the 
act of pleading is needed or found needful to be done by any person, then that 
act could be done by his dtly authorised agent being a legal practitioner or 
a registered trade-marks agent. This would ¿dispose of the second argument 
advanced in this case.e 

Dealing with the third argument advanced in this case, it is necessary to refer 
to the provisions of s. 9 of the Bombay Pleaders Act. That section provides as 
under:— ` : è . 

“9. No person shall appear, plead or act for any party in any civil proceeding in 
any Court unless he is a pleader as defined in this Act and is entitled and duly empower- 
ed to appear, plead and act for such party in such proceeding: 

1 (1907) L. R. 35 L A. 78,8.0. 10 Bom. ` 2 (1907) L. R. M LA. 118, s.c. 9 Bom. 
L. R. 66. i L. E. 671. 


Ei 


k r 
e 


1024 THE BOMBAY LAW REPORTER. [VOL. LTX: 


Provided that nothing in this section shall apply— 

(a) to any party appearing, pleading or acting on his own behalf, or appearing of 
acting by his recognized agent as defined in rule 2, Order II of the: Code of Civil Proce- 
dure, 1908, or i 

(b) to any advocate of the High Court.” f 
It ig urged that the proviso when it refers to a party refers to that party 
appearing, pleading or acting on his behalf; but when it refers to a recognized 
agent, it refers to such agent appearing or acting for him. ' It is further urged 
that the language clearly indicates that a recognized agent is not entitled: to 
plead, and that the act of pleading by a recognized agent is not covered by. 
the proviso. Mr. Vaidya is right when he makes that submission. But’ the 
fallacy in Mr. Vaidya’s argument lies in this that s. 9 of the Bombay Pleaders 
Act, 1920, refers to ‘‘any civil proceeding in any Court’’. The question which 
I have to consider is whether proceedings before the Registrar can in any 
sense be considered to be civil proceedings in any Court. The Registrar can 
in no sense be regarded as a Court. Section 70(a) of the Trade Marks Act 
provides that the Registrar shall have all the powers of a civil Court for the 
purposes of receiving evidence, administering oaths, enforcing the attendance 
of witnesses, compelling the discovery and production of documents and is- 
suing commissions for the examination of witnesses. The Legislature has by 
that section given to the Registrar powers of a civil Court for certain purposes. 
The Registrar is not constituted a Court. He may have some of the trappings 
of a Court, but by reason thereof it cannot be said that he is a Court. the 

used in the Act could furnish any guidance, he is referred to as.a 
‘tribunal’, Section 2(n) of the Act, defines a ‘‘tribunal’’ to mean ‘‘the Re- 
gistrar, or, as the case may be, the Court before which the proceeding concern- 
ed is pending.’’ In this connection, it may be useful to refer to a passage 
m the Judgment of the Judicial Committees of the Privy Council reported in 
Shel Co. of Australia v. Federal Commissioner of Tavation’. Lord Sankey 
L.C. in delivering the judgment of their Lordships observes as follows (p. 
296) :— 

“The authorities are clear to show that there are tribunals with many of the trap- 
pings of a Court which, nevertheless, are not Courts in the strict sense of exercising judi- 
clal power.” 

At page 297 the observations are as under: — 

“In that connection tt may be useful to enumerate some negative propositions on 
this subject: 1. A tribunal is not necessarily a Court in this strict sense because it gives 
a final decision. 2, Nor because it hears witnesses on oath. 3. Nor because two or more 
contending parties appear before it between whom it has to decide. 4 Nor because tt 
gives decisions which affect the rights of subjects. 5. Nor because there is an appeal to 
a Court. 6. Nor because tt is a body to which a matter is referred by another body.” 
At page 298 it is further observed as under :—. . 

“An administrative tribunal may act judicially, but still remain an administra 
tribunal as distinguished from a Court, strictly so-called.” 

My attention has been drawn to a decision reported in In re National Carbon 
Co., Inc.® where the Court held that the Controller of Patents is not technically 
a Court or tribunal exercising judicial functions. In my view, even though 
in some respects the position of the Registrar of, Trade Marks may be analo- 
gous to that of a Gourt, he is not a Court. and the provisions of s. 9 do not 
apply to any proceedings before him. ° 

Mr. Vaidya has urged that the Registrar should be deemed to be a Court 
for the purpose of the Bombay Pleaders Act, 1920, inasmuch as he savs that 
though the expression ‘Court’ is not defined in that Act, the expression ‘‘ Courts 
subordinate to the High Court” has been defined by s. 2(2) of that Act. That 
expreasion has been defined to mean: f ` 

“any court, tribunal, or person whose decrees, order, decision or award is, or may 
hereafter be, subject to the appellate or revisional jurisdiction of the High Court;” 

1 [1981] A. O. 275. 2 [1984] A. L R. Oal. 725. 
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„Ho says that an appeal is provided by s. 76 of the Trade Marks Act against 
@ decision of the Registrar to the High Court, and that the Registrar is a tri- 
bunal from whose decision an appeal lies to the High Court, and that that 
tribunal should be regarded as a Court subordinate to the High Court. In 
answer to this argument advanced by Mr. Vaidya, it is pointed out by Mr. 
Shavaksha that the expression ‘‘the High Court” has been defined by a. 2(1) 
of the Bombay Pleaders Act to mean ‘‘the High Court of Judicature at 
Bombay’’ so that the tribunal within the meaning of s. 2(2) of that Act must 
be one from whose decisions an appeal lies to the High Court of Judicature 
at Bombay. He points out that under the proviso to s. 76(1) of the Trade 
Marks Act, if any suit or other proceeding con ing the trade mark in quee- 
tion is pending before a High af a Dinteiet Court 4he ae shall be 
made to that High Court, or, as the case may be, to the High Court within 
whose jurisdiction that District Court is situated. He says that if any pro- 
ceedings are pending in any High Court or District Court throughout the 
length and breadth of India, then an appeal would lie only to that High 
Court from a decision of the Registrar. He says that an appeal does not neces- 
sarily lie to the High Court of Judicature at Bombay. There is considerable 
force in the argument of Mr. Savaksha. If Mr. Vaidya is right, at the time 
when the Registrar may have to decide the question- whether to permit a recog- 
nised agent to plead before him or not, he would have to consider whether any 
p concerning the trade mark would be pending before a High Court, 
other than the High Court at Bombay, or a District Court within the jurisdic- 
tion of a High Court other than the Bombay High Court at the time when 
an appeal from his decision may be filed, an event which no one can foresee, 
His decision may turn out to be right or wrong having regard to a future 
unpredictable event. There would be endless confusion if such an argument 
ig accepted. I do not think I can infer from“the definition of the expression ' 
‘“‘Conrt subordinate to the High Court” appearing in s. 2 of the Bombay 
Pleaders Act, 1920, that the Registrar is constituted a Court within the mean- 
ing of that Act. 

Having regard to the view which I have taken of the provisions of s. 9 of 
the Bombay Pleadera Act,, 1920, it is not necessary for me to consider what 
would be the effect of s. 3 of the Trade Marks Act, 1940, in a case where the 
provisions of another enactment conflict with the provisions contained in s. 80. 
It was urged that in the event of a conflict between s. 9 of the Bombay Pleaders 
Act and s. 80 of the Trade Marks Act, the Bombay Pleaders Act should pre- 
vail inasmuch as s. 3 expressly states that the provisions of the Trade Marks 
Act, 1940, shall be im addition to, and not in derogation of, the provisions of 
any other law for the time being in force. It was urged that even if by virtue 
of sB. 80 of the: Trade Marks Act, a duly authorised agent may have a right to 
plead before the. Registrar, that right has been taken away by virtue of the 
provisions of s. 9 of the Bombay Pleaders Act. In answer to that plea, it was 
pointed out that the Bombay Pleaders Act, 1920, is an Act of the Provincial 
Legislature and that the Trade Marks Act, 1940, is an Act of the Central 
Tegislature. Both these Acta were passed before the Constitution came into 
force. Item 16 of the Concurrent Legislative List appearing in Schedule VII 
of the Government of India Act, 1935, deals with legal, medical and other 
professions so that both the P¥fovincial and the Central Legislatures had the 
right to deal with matters relating thereto. “Assuming that the right of 
audience of an authorised agent falls within item 16 of that List, one would 
have to consider the effect of a. 102, subs. (2), of the Government of India 
Act, 1985. That section provides that in the event of there being a conflict 
between an enactment of the Provincial islature and an enactment of the 
Central Legislature, the enactment of the Central Legislature ghould prevail. 
In that event, the provisions of s. 80 of the Trade Marks Act, 1940, would pre- 
vail over the provisions of s. 9 of the Bombay Pleaders Act. Mr. Vaidya, 
however, says that that would not be the result having regard to the provi- 
sions of s. 3 of the Trade Marks Act, 1940. Hoe says that the provisions of 

L. R—65, 
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s. 80 of the Trade Marks Act were not enacted in derogation of the provisiong < 
of s. 9 of the Bombay Pleaders Act. I do not read the provisions of s. 8 in the 
way in which Mr. Vaidya wants me to read that section. Having regard to 
the preamble of the Act and the: purpose for which the Trade Marks Act was 
passed, it was not the intention of the Legislature in enacting s. 3 to save the 
provisions of s. 9 of the Bombay Pleaders Act if they were found to be in 
conflict with the provisions of the Trade Marks Act, 1940. However, as I 
have already indicated, it is not necessary for me to go into this question 
inasmuch as I hold that the Registrar is not a Court, and that the provisions 
of s. 9 of the Bombay Pleaders Act are of no assistance to the petitioners. 

There is one more point which I may mention. The respondent in his affida- 
vit in reply bas taken the contention that no appeal lies from the decision 
actually given by the Deputy Registrar of Trade Marks under the provisions 
of s. 76 of the Trade Marks Act, 1940. That point has, however, not been 
pressed before me by Mr. Shavaksha. 

In my view, the conclusion to which the Deputy Registrar of Trade Marks 
has come to is sound. In the result, the appeal is dismi 

Mr. Vaidya for the petitioners has urged before me that in this case costs 
should not follow the event as the petitioners were litigating the question for 
the benefit of legal practitioners in general, and that the fair order to make 
would be that each party should bear its own costs. Mr. Shavaksha presses 
for costs. I do not think I can accede to the request of the petitioners’ advo- 
cate in this connection. The petitioners have brought this matter before me 
by way of appeal and they must bear the risk of costs in the event of the 
appeal not succeeding. I order that the appellants do pay to the respondent 
the costs of this appeal. | 


Advocate for the petitioners» G. N. Vaidya. 
. Solicitors for the respondent: Crawford Bayley & Co. 
z Appeal dismissed. 


APPELLATE CIVIL, 


Before Mr. Justice Shelat. 
MADHAV NANAJI. GORE v. BADRINARAYAN MOHANLAL.* 
Bombay Prevention of Fragmentation and Consolidation of Holdings Act (Bom. LXI 
of '1947), Secs. 27,¢ 11, 14—Application for execution of money-decree by sale of 
lands belonging to fudgment-debtor attached before judgment—Act made applicable 
to place where lands situated and ConsoHdation Officer starting proceedings under 
Act_—_Whether execution proceedings come within mischief of s. 27. 


The words “no proceedings” in s. 27(a) of the Bombey Prevention of Fragmenta- 
tlon and Consolidation of Holdings Act, 1947, are common and relate to all the four 
catagories mentioned there and the section means that proceedings under any of 
the matters relating to the four categories, Including the execution of a decree 


"Decided, July 13, 1957. Civil Revision (+4) for execution of any award made under 
Application No. 524 of 1956, from the orders the Bombay Co-operative Societies Act, 1925 ; 
hy P. K. Kute, Civil Judgp, Senior (444) for execution of any award made 

a : WTD 


the 
No. 35 of 1954. 7 Relief Act, 17 ; or 
t The relevant section runs thus: (te) for execution of any deares passed 
27. Stay of certain proceedings; ban on by a Civil Court, in respect of any land in 
transfer of land during continuamos of, onp.s0- of which a notification has been issued 
lidakon procesdinge.—When a Consolidation section 15 shall be commenced; and 
proceeds to prepare @ scheme under all guch proceedings if commenced shall be 


(i): section 153 or 155 of the Bombay  15fhasjbeen issued. 
Land Revenue Code, 1879 ; i 
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‘+ ‘passed by a civil Court, which are in respect of any land if that land is the subject- 
matter of a notification by the Consolidation Officer cannot be commenced, or if 
commenced, are liable to be stayed. Therefore proceedings “for execution of any 
decree passed by a Civil Court” in respect of any Jand mean all proceedings which 
relate to or affect land and not necessarily decrees for land. 


On December 81, 1953, a decree was passed in favour of Badrinarayan and 
others (opponents) whereunder one Madhav (applicant) was directed to pay 
a sum of Rs. 22,684 to the opponents. During the pendency of the suit in 
which the decree was passed certain property belonging to the applicant includ- 
ing some lands was attached before judgment. The order of attachment before 
Judgment was confirmed and continued after the passing of the decree. The 
opponents then filed an application to recover the decretal amount by sale of the 
lands attached. The trial Court directed the attached property to be-sold 
and a proclamation for the sale thereof to be issued. The applicant filed ‘the 
present application contending inter alia that the Bombay Prevention of Frag- 
mentation and Consolidation of Holdings Act, 1947, had been made applicable 
to the village where the lands attached were situate, that the Consolidation 
Officer had started certain proceedings under the Act, that those proceedings were 
still pending and that, therefore, under s. 27 of the Act the execution proceed- 
ings could not be commenced, and if commenced, were liable to be stayed. The 
trial Judge dismissed the application observing in his judgment as follows :— 

“The decree of a civil Court referred to in s. 27 of the sald Act must be one in respect 
of any land. It is contended by Mr. Soni, the learned plestler for the decree-holdera, that 
the decree under execution is not in respect of any land and so cannot come within the 
purview of the said provisions of law. I am inclined to agree with Mr. Soni The decree 
under execution is a money decree pure and simple (See exh. 3). It is not a decree relat- 
ing to any land. It is true that in these execution proceedings the decree-holders seek 
to proceed against the judgment-—debtor’s lands which have been attached before judg- 
ment But even then it cannot be said that the decree is in respect of the lands attached 
before judgment. In fact the decree exh. 3 makes'no mention whatever of the attachment 
before judgment. It merely. directs the judgment-debtor to pay certain mm of money 
to the decres-holders. It does not say anything more beyond that. Considering the 
terms of the decree ttself tt cannot be gainsaid that it is not a decree in respect of any 
land, although some lands of the fudgment-debtor which have been attached before judg- 
ment are sought to be sold by the decree-holders in execution of the same.” 


_ The applicant applied in revision to the High Court. 
The application was heard. 
MH. A. Rone, for the applicant. 
B. J. Rele and R. J. Rele, for the opponents. 


SHeLat J. This application by a judgment-debtor raises a somewhat impor- 
tant question of construction. A decree was passed on December 31, 19538, 
whereunder the petitioner was directed to pay a sum of Ra 22,684 to the 
decree-holders. Before the decree was passed and while the suit was still pend- 
ing, the plaintiff applied for an order of attachment before judgment and that 
order was granted. .Under that order certain lands belonging to the judg- 
ment-debtor were attached. Fhe order for attachment before judgment was 
thereafter confirmed and continued after the pasting of the decree. The decree- 
holders thereafter filed *an application to recover the decretal amount by sale 
of the lands attached. The trial Court passed an order directing that the 
property attached should be sold and a proclamation for the sale thereof should 
be issued. 

The petitioner filed an application in the Court of the learned Civil Judge, 
Senior Division, Ahmednagar, contending that the’ Bombay Prevention of 
Fragmentation and Consolidation of Holdings Act, 1947, had been made appli- 
cable to thé village of Rajuri where the lands under attachment were situate, 
that the Consolidation Officer had started certain proceedings under the said 
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Act, that those proceedings were still pending and that, therefore, under s. 27 
of that Act the execution proceedings could not be commenced or in any even 

such proceedings: if commenced were liable to be stayed. The learned Civil 
Judge, who heard that application, came to the conclusion upon construction 
of s. 27 that the provisions of that section were not applicable to execution 
procesdings in respect of a decree passed, which was a money decree, holding 
that the application of that section was restricted only to decrees of which the 
subject-matter was land. 


Mr. Rane now contends that the construction placed by the learned Civil 
Judge is wrong and is not warranted by the plain language of s. 27. The 
construction suggested by Mr. Rane is that the words ‘‘no proceedings’’ in 
cl. (a) of s. 27 must be read in conjunction with the words ‘‘mn respect of any 
land in respect of which a notification has been issued under section 15. 
What he contends is that the words ‘‘no proceedings’’ in eL (a) apply to all 
the four categories of proceedings mentioned therein and, therefore, the words 
‘tin respect of any land’’ apply not merely to the fourth category contained 
therein but are common ‘to all the four categories. The construction that he 
submits, therefore, is that under s. 27 no proceedings under s. 153 or 155 of 
the Bombay Land Revenue Code, 1879, or proceedings for execution of any 
award made under the Bombay Co-operative Societies Act, 1925, or for exe- 
cution of any award made under ‘lie Bombay Agricultural Debtors Relief 
Act, 1947, or for execution of any decree passed by a civil Court, which pro- 
ceedings are in respect of any land in respect of which a notification has bean 
issued under s. 15 of this Act, can be commenced, and if so commenced, are 
liable to be stayed. If that construction is accepted, any proceedings taken 
out under any of the four categories mentioned in s. 27 and which are m 
respect of any land would come under the mischief of s. 27. 

Mr. Rele on the other hand contends that the words ‘‘in respect of any land’? 
in s. 27(a) have connection only with the fourth category mentioned in cl (a) 
and further that the words ‘‘no proceedings’’ in that clause must be read 
disjunctively with each of those four categories. He suggests that upon such 
a reading of the section, the effect of s. 27 would be restricted merely to decrees 
for land and not to a money decree. 

In my view, it is difficult to accept the construction that Mr. Rele seeks to 
put upon s. 27. In the first instance, it is somewhat clear to me that the words 
‘no proceedings’ in ol. (a) of s. 27 are common and relate to all the four 
categories mentioned there, and when so read the section would mean that pro- 
ceedings under any of the matters relating to the four categories, including 
the execution of a decree passed by a civil Court, which are m respect of any 
land if that land is the subject-matter of a notification by the Consolidation 
Officer cannot be commenced, or if commenced, are liable to be stayed. In the 
second place, cl. (b) of s. 27, apart from other sections of the Act, seems to 
make the object of the Legislature plain beyond doubt, vis. that while con- 
solidation proceedings are going on and a notification has been issued by a 
Consolidation Officer in respect of lands situate in a particular locality, no 
transfer of any land to which such a notification under s. 15 applies is per- 
missible. It seems to me clear that when the Legislature provided that no 
proceedings ‘‘for execution of any decree passed by a Civil Court’’ in respect 
of any land can be commenced, it meant all proceedings which relate to or affect 
land and not necessarily decrees for land. The emphasm is on the word ‘‘any’’ 
in the words ‘‘for execution of any decree passed by a Civil Court’’ which 
again is an indication that a restricted interpretation as sought for by 
Mr. Rele is not warranted. ° 

But'then Mr. Rele points out s. 11 of the Act and argues therefrom that 
that’ section would show that what the Act aimed at was to prevent a transfer 
or an alienation of a mere fragment of land and that the object was not to 
stop transfers of lands in general. I am afraid that in reading s. 11 Mr. Rele 
makes the fallacy of misreading that section. What s. 11 provides is that 
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*, por a decree is transferred to the Collector under s. 54 of the Civil Proce- 
ure Code for a partition of an undivided estate assessed to the payment of 
revenue to the.Government in any local area for which standard areas have 
been fixed, or for the separate possession of a share of such an estate, no such 
partition or separation shall be made so as to create a fragment. Considering 
the scheme of the Act it is plain beyond words that the object of enacting 8. 11 
of this Act was to see that no diffculty was created in the way of a scheme of 
consolidation by allowimg transfer or making a fragment. The object of the 
Act is to consolidate small holdings into standard areas and for that purpose 
a Consolidation Officer appointed under the Act has been given considerable 
powers to frame a scheme involving not only consolidation of holdings but also 
redistribution thereof under the circumstances provided therein. Likewise s. 
14 prohibits the sale of a fragment in respect of which a notice has been given 
under s. 6(2) of the Act at any sale held under the orders of any Court except 
to the owner of a contiguous survey number or recognized sub-division of a 
survey number. It also provides that no land should be sold at a sale held 
under the orders of a Court so as to leave a fragment. Considering the scheme 
underlying the Act, it is clear to me that what is aimed at by s. 27 is that 
while a Consolidation Officer proceeds to prepare a scheme under s. 15, and 
while consolidation proceedings are pending, no proceedings under any one 
of the four categories mentioned in this section which affect land in respect 
of which a notification has been already issued should be allowed to be com- 
menced. For these reasons I must hold that the construction placed upon s. 27 
the learned Civil Judge was one which is not warranted by the plain terms 

a. 27. : 

Thefe is, however, one difficulty in the way of the disposal of this applica- 
tion, and that is that instead of allowing the parties to lead evidence to show 
that within the area in question the Consclidation Officer was preparing a 
scheme under s. 15 of the Act and a notification was issued by such an officer 
in regard to the lands in question, the learned Judge proceeded to dispose 
of the application before him on the interpretation placed by him on this 
section. 

The result, therefore, is that this matter will have to be remanded to the 
Jearned Civil Judge to dispose of the same on merits in the light of the con- 
struction that has been placed by me upon s. 27. So far as the order of 
costs is concerned, it is fair that there should be no order of costs as regards 
this application. l 

Order accordingly. 


[NAGPUR BENCH] 


Before Mr. Justice Dixit and Mr. Justice Tombe. 


PARWATIBAI NAMDEO v. JAGANNATH MARUTI WARTHI.* 

Central Provinces and Berar Letting of Houses and Rent Control Order, 1949— Tenant, 
meaning of, under cle. 13(1)(a), 13(3)(i) (li) and cl. 2(5)—Expression “on whose 
account the rent i} payable”, meaning of—Tenancy of husband acquired by his widow 
whether same tenancy. ma : 

The opponents, whe were landlords of a house, let it to the- husband of the appl- 
cant. ‘The husband died leaving him surviving his widow, the applicant, as his heir. 
The opponents applied to the Rent Controller for permission to serve upon the 
widow a notice to quit on the grounds tha her husband was in arrears of rent and 
that he was a habitual defaulter. The Rent Controller rejected the application, but, 
on appeal, the permission sought for by the landlords was granted. The 
applied in revision from that order. . 


*Deoided, March 22, 1957. Miscellaneous Appeal No. 29/XXXVILI-2 of 1955-56. 
Potitton No. -420 of 1956, from Revenue -~ j 
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E E alr ee paar ane eee Ia ertion a y 
and cl, 18(3)(i)(H) read with cL 2(5) of the Central Provinces and Berar Letting of 
Houses and Rent Control Order, 1949, means’ any person by whom or an whose account 
rent is payable for a house; 

that the expression “on whose account the rent is payable” suggests that it. Js 
referable to a person who may or may not be an actual tenant; 

that, although the tenancy of the husband after his death was acquired by his 
widow, the tenancy was the same and not different; and 

SEY Nee lace 
_ el, 13(1) (a) and cl. 13(3) read with cl. 2(5). 


THis was a petition under art. 226 of the Constitution for quashing the order 
passed by M. G. Sapre, E.A.C.: with appellate power, Wardha. 


The facts appear fully in the judgment, 


G. B. Badkas, for the petitioner, 
M. P. Kelkar, for respondents Nos. 1 to 3. 


Dar J. Opponents Nos. 1 to 3 are owners of a house bearing municipal 
number 20/8 situate in ward No. 2 of the Wardha Municipal Committee. One 
Namdeo Gujar was a tenant of these premises, and he died on August 26, 
1955, leaving him surviving Parwatibai as his only heir. On September 22; 
1956, opponents Nos. 1 to 3, Le. the landlords, applied to the Rent Controller 
for permission to serve upon Parwatibai a notice to quit, and the application 
was based on two grounds. One of the grounds was that the tenant was in 
arrears, in payment of the rent, and the other ground was that he was a habitual 
defaulter. The Rent Controller who heard the application refused the land- 
lords’ application, and upon appeal by the landlords, their appeal was allowed 
and. the permission sought was granted to them. It is the correctness of this 
order which Mr. Badkas appearing for the applicant has challenged by this 
petition. 

Mr. Badkas has raised an interesting -question of law, and the question is 
whethér, if Namdeo was in arrears and was a habitual defaulter, it can be 
said of Parwatibai that she too was also in arrears and was a habitual defaulter. 
Looking to: the date of death of Namideo, which was August 26, 1955, it 
was Namdeo and Namdeo alone who was liable for the payment of the rent 
until his death which occurred on August 26, 1955. Therefore, the ground of 
arrears as well as the ground of habitual defaulter is a ground applicable to 
Namdeo. Namdeo’s widow, Parwatibai, inherited his property and under the 
general law, she becomes the tenant of these premises. The question which we 
have to consider is by reference to cl. 18(1)(a) of the C.P. and Berar Let- 
ting of Houses and Rent Control Order, 1949, which, so far as material, pro- 
vides that: 

“No landlord shall, except with the previous written permission of the Controller, 

give notice to a tenant determining the lease or determine the lease if the lease is ex- 
pressed to be determinable at his option” 
What is urged on behalf of the applicant is that the Jandlord is required to 
give notice to a tenant, and Mr. Badkas’ argument is “that the expression 
‘‘tenant’’ as occurring in cl 1} (7) (a) must obviously mean Namdeo and not 
Parwatibai. Clause 13 (4) provides, so far as material, that ‘‘a landlord who 
seeks to obtain permission under sub-clause (1) shall apply in writing to the 
Controller m-that behalf” and then sub-cl. (3) of cl. 18 provides: 

“Tf. after hearing the partes the Controller is satlafled— 

(i) that on the date of filing the application the tenant was in arrears of rent for 
any aggregate period of three months and that he failed to deposit with the Controller 
the amotmt of arrears ordered to be deposited by the Controller within such time as may 
be fixed by him; or 

(H) that the tenant is habitually in arrears with rent; or...” 


N 


` 


1957.) ._ PARWATIBAI NAMDHO V. sara (A.c.J. \— Diet J. 1081 


- Now, it is obvious, having regard. to- ie 18(3). (4) and (+), that what the 
' Brovisions contemplate is the case of a tenant, that is to say, the tenant must 
be in arrears of.rent, and he must be habitually in arrears with the rent. In 
order to understand the expression ‘‘tenant’’, one must refer to cl. 2(5), and 
there the expression ‘‘tenant’’ is defined as meaning ‘‘any person by whom or 
on whose account rent is payable for a house and includes a sub-tenant and a 
person continuing in possession after the term of his tenancy has expired” 
It is apparent that the definition of the expression ‘‘tenant’’ is expressed in 
wide language. It means that a tenant is any person by whom the rent is 
payable, or on whose account it is payable. ‘The expression ‘‘on whose account, 
rent is payable’’, suggests that it is referable to:a person who may or may not 
be an actual tenant. This is not a case of a sub-tenant, or a person continuing 
in possession after the term of-the tenancy hàs expired. We may, therefore, 
leave out of consideration that part of the definition of the expression “‘tenant’’, 
The real question is as to the meaning to be given to the expression ‘‘tenant”’ 
as meaning ‘‘any person by whom or on whose: account rent is payable.’’ 

-It is urged on behalf of the applicant by Mr. Badkas that the applicant, 
Parwatibai, is not a tenant within the meaning of cls. 18(1)(a) and-13(3). 
He says that it may be that her husband, Namdeo, was in arrears and that Namdeo 
was a habitual defaulter. He further says that it cannot be said of Parwatibai 
that she was either in arrears, or that she was a habitual defaulter. One must 
concede that there is a good.deal of force in this contention. - At'-the same time, 
one 'has to bear in mind the wide language employed in the definition of the 
expression ‘‘tenant’’. Now, it is not in dispute that Parwatibai has succeeded 
to the tenancy given in favour of her husband, Namdeo. On the general prin- 
ciples, therefore, a man who acquires rights must also be assumed to be clothed 
with liabilities, and Mr. Badkas does not object to this principle. He says that 
it may well be that if Namdeo was in arrears, in that event it would be open 
to the landlords-to file a suit against his legal representative, and it may be 
open to them upon a decree obtained in such a suit, to recover the arrears from 
the assets of the husband received by the widow, but he says that even if that 
is the legal position, it is not possible to accept the position that on that account 
Parwatibai can be said to be in arrears and that she is a hdbitual defaulter ; 
and he has laid emphasis upon the expression ‘‘tenant’’ occurring in cls. 18(1) 

a) and 18(3). But Mr. Badkas has overlooked one important consideration. 
though Namdeo was a tenant during his life-time and Parwatibai has, after 
his death, acquired the tenancy rights, it is clear that the tenancy is the same; 
the two tenancies are not different, and, - therefore,- Namdeo was as much a 
tenant as Parwatibai is. This is obvious, having regard to the definition of the 
expreasion ‘‘tenant’’ as meaning any person by whom or on whose account 
rent is payable. If one applies this definition to Namdeo and to Parwatibai, 
what is the result? The result is that so far as Namdeo is concerned, he was a 
tenant because he was a person by whom rent was payable, and he was also 
a tenant because it is on Namdeo’s account that the rent is payable. In either 
view, therefore, Namdeo would be as much a tenant as would Parwatibai be. 
Tf that is the right construction of the expression “‘tenant’’, meaning ‘‘any, 
person by whom or on whose account rent is payable’’, it must follow that there 
is no difficulty in applying es definition to the expression ‘‘tenant’’ occurring 
in els. 18(1) (a) aa 13(3 * In our view, therefore; Parwatibai is a tenant 
within the meaning of Vaan and 18 (3) -with el, 2(5). In this 
view of the matter, we must-hold that the contention raised on behalf of the 
applicant must fall. 
The petition, therefore, fails and is dismissed with costs, 
Petition dismissed, 
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[NAGPUR BENCH] ' 


Before Mr. Justice Mudholkar and Mr. Justice Tambe. 
GANESHRAO BAPURAO JADHAO RANE v. RAMCHANDRA.* 


Hindu Law—Joint family property—Agricultural flelds—Son dying before father—Father 


dying leaving one daughter—Allenation of two fields by daughter in favour of her 
husband—AUHenation of four fields in favour of her two daughters by will—Subse- 
quent adoption by widow of predeceased son—Suit by adopted son to recover 
flelds—Whether property already vested in heirs of daughter can be divested. 


-B died before his father G, and G died leaving behind his widow S and a daughter 


A G left seven agricultural falda and S. during bac: ilfe-tinie: qitod away tev 
fields to defendant No. 6 and one fleld to B’s widow T. On the death of S, her 


_ daughter A succeeded to the remaining four fields, and acquired two more fields 
, during her life-time. By her will, she bequeathed to her husband, defendant No. 1, 


The plaintiff subsequently filed a suit to recover the two flelds given to defendant 
No. 1 and the four flelds given to the two daughters of A, alleging that B and G const- 
tuted a joint Hindu family and, on the death of G, § succeeded to the property; 
that two flelds gifted away by S during her life-time were not supported by 
legal necessity and the alienation was not, therefore, binding on him; and that, 
on the death of S, her daughter A obtained possession of the four flelds and other 


absolute and exclustve owner; that A executed a will by which she gave two flelds 
to her husband (defendant No. 1) and the remaining four fields to her two daughters; 
that the adoption of the plaintiff could not relate back to the date of the death of 


_ his adoptive father and his right arose at the time of his adoption; and that the 


title of the defendants had been perfected by adverse possession as the property 
was the self-acquired property af G: 

Held, that the last surviving coparcener was G, and after the death of his widow 
S, the property vested in his daughter A as absolute owner thereof; 

that under A’s will on her death the property vested in her husband (defendant 


- No. 1) and the two daughters (defendants Nos, 2 and 3) prior to the date of adop- 
tion; 


that the plaintiff was not entitled to divest the property which had vested not 
in the hetrs of G but in the heirs of A; 
that the testamentary disposition of the six fields by A, prior to the date of 
adoption, was binding on the plaintiff; and 
that the alienation of two flelds by S during her life-time sould have been chal- 
lenged by A as next reversionery heir and on ber death the right vested in her 
legal heirs, but the plainth¥ could not divest the legal hetra of A of this right. 
Ramchandra Hanmant v. BclaH Datt, fOllowed. 
Anant Bhikappa Patil v. Shankar Ramchendra Patil" distinguished. 


Tre facts appear in the judgment., 


N. B. Chandurkar, for the appellant. 


“Decided, February 36, 1957. First Appeal 1 (195 om. L. R. 491, wx, 
No. 85 of 19651, the decision of 2 (1948 LR 70 OI. A. Pi 
S. N. Hadole, Civil Judge, Yeotmal, in Civil 6.0. 46 Bom. L. R. 1 


Suit No. 15-A of 1848. 
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G. H. Joshi, for respondent No. 8. 


4a N. L. Abhyankar, for respondents Nos. 1 to 3. 


No appearance for respondents Nos, 4 and 5. 


Taxen J. This is plaintiff’s appeal. | 
The following genealogical tree will be helpful in understanding the 
questions involved in this case: 
Govindrao = widow Sakhu & Bhagirthibel 


(d. on 10-3-24) (d. on 3-9-34) 
= = h 
(d. in 1918) (d. on 3-9-44) rete 1) 
a ir Bungi Bihi 
(Adopted by to her . (Deft. 2) (Deft. 3) 


Govindrao died on March 10, 1924, leaving behind his widow Sakhu, daughter 
Anusaya and agricultural flelds Nos. 4 20/2, 47/2, 69/1, 19 and 10, situated at 
Gangaon, and field No. 20/1, situated at village Sakur. He also left 
behind certain house properties which are now in possession of defendants 
Nos. 4, 5 and 6, but we are not concerned therewith in this appeal. On 
the death of Govindrao, his widow Sakhu succeeded to the said property. 
Sakhu, during her life time, gifted fields Nos. 19 and 20/2 of village 
to defendant No. 6 and later in 1984 defendant No. 6 mortgaged field No. 19 
with defendant No. 7, who, prior to the date of the suit, had obtained a preli- 
minary decree for foreclosure against defendant No. 6. Sakhu also, during 
her life time, gave fleld No. 10 of Gangaon to Tulshi. This field is still in pos- 
sesion of Tulshi and is not the subject-matter of the appeal. On the death of 
Sakhu on September 8, 1984, her daughter Anusaya succeeded and came in pos- 
session of the remaining estate of Govindrao, viz. fields Nos. 4, 47/2 and 69/1 of 
village Gangaon and field No. 20/1 of village Sakur. During her life time flelds 
Nos. 21 and 28 situated at village Gangaon were acquired in her name. She, by 
her will dated August 14, 1944, bequeathed these two fields to her husband Bapu- 
rao, defendant No. 1, and the remaining 4 fields inherited by her from Govindrao 
to her two daughters Bungi and Bibi, defendants Nos. 2 and 8. Thus, on the 
death of Anusaya on September 3, 1944, Bungi and Bibi succeeded to the fields 
Nos. 4, 47/2, 69/1 and 20/1 and Bapurao succeeded to the fields No. 21 and 
23 under the will of Anusaya, and they are since then in possession of that pro- 
perty. Nearly 2 years after the death of Amnusaya, Tulahi adopted plaintiff 
Ganeshrao as a son to her deceased husband Bapurao on July 7, 1948. The 
plaintiff is claiming possession of the aforesaid property on the strength of his 
adoption. 

It is also now not in dispute before us that the parties are governed 
by the Bombay School of law. The plaintiff’s case is that his adoptive father 
Bapurao and Govindrao constituted a Hindu joint family owning the aforesaid 
property. On the death of Govindrao, Sakhu succeeded to the property. The 
alienations made by her of felda Noa. 19 and 20/2, which were not supported 
by legal necessity, arą ngt binding on him. On Sakhu’s death, Anusaya obtain- 
ed possession of the remaming pro and during her life time she made 
accretions to the joint family property from the funds and income of the pro- 
perty left in her hands. Field No. 23 was purchased from the sale proceeds 
of gold of the joint family which came in her hands, and field No. 21 was - 
chased by her out of the income of the joint family property which came into 
her possession. The possession.of these’ two flelds is claimed on the ground that 
they are accretions to the alleged Joint family property. The plaintiff, being 
the adopted son of Bapurao son of Govindrao, is entitled to the possession of 
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the whole property left behind by Govindrao, the adoption having retrospective 
effect as from the date of his father’s death. 

Defendants Nos. 1 to 3 inter alia pleaded that the property left behind mi 
Govindrao was his exclusive property and was not the coparcenery property of 
Govindrao and his predeceased son Bapurao. The plaintiff, therefore, had no 
right in the said property. On the death of Govindrao his widow Sakhu suc- 
ceeded to the property and on her death Govindrao’s daughter Anusaya suc- 
ceeded to the property as an absolute and exclusive owner thereof, and she was 
in enjoyment of the property till her death. She executed a will on August 14, 
1944, by virtue of which she gave fields Nos. 21 and 28 to her husband, defendant 
No. 1, and fields Nos. 4, 47/2, 69/1 and 20/1 to her two daughters, defendants 
Nos. 2 and 3. In fact, flelds Nos. 21 and 23 were purchased from the funds of 
defendant No. 1 nominally in the name of Anusaya and he was really the owner of 
the said property. The adoption of the plaintiff, even if proved, cannot relate 
back to the date of the death of his adoptive father for purposes of enforcing 
the alleged right of inheritance on the facts and circumstances of the case. The 
right arose only at the time of the adoption, but prior to that the titles of the 
defendants had been perfected by adverse possession inasmuch as the said pro- 
perty was the self-acquired property of Govindrao and was not the coparcenery 
property in which his son Bapurao could claim any interest by birth. 

The trial Court found that field No. 21 only was purchased out of the 
imcome of the property inherited by Anusaya from Sakhu and Govindrao, while 
field No. 23 was purchased by defendant No. 1 benams in the name of his 
wife Anusaya. The property left behind by Govindrao was his self I 
property and his son Bapurao had no share therein. He, therefore, had no 
right to divest the property in the hands of the defendants. The trial Court 
further held that Anusaya had validly bequeathed the property as pleaded by 
defendants Nos. 1 to 3. On these findings, it held that even if the property had 
been a coparcenery property of Govindrao and Bapurao, the plaintiff could not 
obtain possession of the property in possession of defendants Nos. 1 to 8, as the 
bequest made by Anusaya was binding on him. As regards the property in pos- 
session of defendants Nos. 6 and 7, the trial Court held that had the property 
been a coparcenery property, the plaintiff could have obtained possession of 
flelds Nos. 19 and 20/2 in possession of defendants Nos. 6 and 7, but as these 
fields were the exclusive properties of Govindrao, the plaintiff could not lay 
his hands thereon. The trial Court, in the result, ‘dismiased the plaintiff’s suit. 
Hence this appeal. 

The plaintiff challenged .all the adverse findings of the trial Court. It 
is urged that the trial Court ought to have given an opportunity to the plaintiff 
to examine Tulshi as his witness and ought to have admitted in evidence the 
certified copies of Parchas in repect of two fields which the plaintiff wanted to 
tender in evidence in support of his plea that the property left behind by 
Govindrao was a coparcenery property. It is also urged that the rule laid down 
in Anant Bhtkappa Paid v. Shankar Ramchandra Patil’ that the adoption 
relates back to the date of the death of the adoptive father is attracted to the 
facts of the present case. That rule is modified by the decision of the Supreme 
Court in Shrinwas Krishnarao Kango v. Narayan Devji Kango? only to the 
extent that when the question relates to the property inherited from the collate- 
rals it has no application. The decision of the an Court, therefore, is not 
in the way of the plaintiff in obfiining possession of the property. 

In our opinion, none of these contentions has any force. In para 18 
of the judgment, the trial Court has given good reasons for rejecting the docu- 
ments, viz. parchas of two flelds, soyght to be tendered im evidence and for 
refusing the plaintiff’ s request for an opportunity to examine Tulshi. 

We, however, in order to avoid any prejudice to the plaintiff proceed 
to examine. the case on the basis that the property left behind by Govindrao 


1 (1943) L. R. 70 I. A, 282, 2 [1955] 1 8. C. R. 1, 
sc. 46 Bom. L. R. 1. £.0. 57 Bom. L. R. 678. 
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was the coparcenery property of Govindrao and his predeceased son Bapurao, 
the adoptive father of the plaintiff. The recent Full Bench decision of this 
Court reported in Ramchandra Hanmant v. Balaji Dattu! is a complete answer 
to the other Soa ge on behalf of the plaintiff. The decision in Anant 
Bhikappo Path v. r Ramchandra Pajil (supra) and the decision of the 
Supreme Court in SArimivas Krishnarac Kango v. Narayan Devi Kango 
(supra) were considered in that case. The facts of that case were that Balaji 
and Ramchandra were two separated brothers. Balaji had predeceased Ram- 
chandra. Ramchandra died. on October 10, 1908, leaving behind his widow 
Tarabai who also died shortly after him on October- 12, 1908. Ramchandra 
had a son by name-Hanmant who had: predeceased both his parents and had 
left behind a widow byiname Sitabai. Balaji had a son named Dattu, who 
died on January 20, 1916, and Balaji, the defendant, was the adopted son of 
Dattu. Sitabai adopted the plaintiff as son to her husband on January 21, 
1945. “On the strength of his adoption, the plaintiff fled a suit against the de- 
fendant Balaji for recovery of the property of Ramchandra which had gone 
to Dattu on the death of Tarabai and which was in the hands of the defendant 
in his capacity as the adopted son of Dattu on Dattu’s death. The Full Bench 
negatived the claim of the plaintiff and ruled that the legal fiction contemplated 
in the decision in Anant Bhtkappa Patù v.. Shankar Ramchandra Patù (supra) 
that the adopted son would be-deamed to-be in existence on the date of the 
death of his adoptive father cannot be extended to a fease of an adoption in the 
family of a sole surviving coparcener or the last male holder if the property 
of the sole surviving coparcener has on his death devolved on his heir by in- 
heritance and on his death it has vested in his.own heir prior to the date of 
adoption.: This decision: is binding on us. 

In the instant case, it will be seen that the last surviving coparcener 
or male holder was Govindrao and after the death of the limited owner, viz. 
his widow Sakhu, the property left behind by Govindrao had vested in his 
daughter Anusaya. The family being governed by the Bombay School of law, 
Anusaya had become an absolute owner of the property subject to defeasance 
in the event of the potential mother Tulshi adopting a son into the family of 
Govindrao. On Anusaya’s death on September 3, 1944, the property vested 
in her husband and two daughters under her will. This had happened prior 
to the date of adoption. The plaintiff, therefore, is not entitled to divest the 
property which now has vested not in the heirs of Govindrao but in the heirs 
of Anusaya. . ro a 
` Further,, in. considering the arguments advanced on behalf of the ap- 
pellant before the Full: Bench, it has been observed that even if Dattu had 
made gift or willed away the property which he had inherited from Ram- 
chandra, both the gift and the testamentary disposition would have been bind- 
ing upon the plaintiff. In the instant case also, at any rate, there is a valid 
testamentary disposition by Anusaya in respect of fields Nos. 21, 23, 4, 20/1, 
47/2 and 69/1,-and the bequest had taken effect prior to the date of adoption. 
This testamentary disposition is binding on the plaintiff. 

As regards the fields Nos. 19 and 20/2, no doubt, Anusaya had not 
succeeded to these flelds, as Sakhu during her life time had alienated them. 
True, these alienations were not supported by any legal necessity, but this b 
itself does not mean that thé°alienations were altogether void; they were voli: 
able at the instance of the next reversioner Jf Govindrao on the death of his 
widow- S8akhu. The right to challenge the alienations vested in Anusaya as a 
next reversionary heir and on her death it vested in her 1 heirs, On the 
reasoning of the aforesaid decision of the, Full Bench. of this Court, the plaintiff 
also cannot divest the legal heirs of Anusaya of this right on the strength of 
hia adoption. In this view of the matter, the plaintiff is not entitled to obtam 
any relief claimed by him. 

In the result, this appeal fails and is dismissed with costs. 
| Appeal dismissed, 
'1 (1955) 57 Bom. L. R. 491, T.B. ' l 
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Before Mr. Justice Dixit and Mr. Justice Tendolkar. 


HARSHADRAI RAGHUNATHJI DESAI v. BALUBHAI MAGANLAL ” 


BATLIWALA.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 2(8), 2(18), 
70, 85, 88(1)(b)—Whether Mamlatdar has jurisdiction to decide question as to whe- 
ther land in dispute is used for industrial or commercial undertaking—Interpreta- 
tion of statutes—Principles applicable to interpretation of benevolent legislation, 


If in order to decide the question whether an occupant is a tenant within the 
meaning af the Bombay Tenancy and Agricultural Lands Act, 1948 it is necessary 
to decide the question whether the lands in his possession are used for an agricul- 
tural purpose or for a purpose mentioned in s. 88 (1)(b) of the Act, it is a question 
which the Mamlatdar has power to decide and the civil Court is debarred from 
deciding the question. , 

It is inherent in the powers of the Mamlatdar to decide and determine. matters 
which are specifically enumerated in s. 70 of the Bombay Tenancy and Agricultural 
Lands Act, that he should have the power to determine in the first instance whether 
the Act applies to the lands in question, and to the extent to which it becomes neceg- 
sary for bim to determine for the purpose of deciding any question under s. 70, whe- 
ther the lands fall within any of the categories of lands enumerated in s. 88, he has 
implied jurisdiction to do so, and the jurisdiction of civil Courts in that regard is 
ousted. : 


Ramdas Narandas Desai v. Rambhei Haribhai Patel; overruled. ee 
Per Tendolkar J. It is a well recognised principle of construction of statutes 
that where a Court is dealing with a benevolent legislation, the Court ought to 
interpret the Act so as to prevent the mischief and to promote the remedy. The 
Bombay Tenancy and Agricultural Lands Act, 1948, is a beneficent piece of legis- 
lation, and apparently the object of the Legislature in setting up special tribunals 
to decide questions arising under the Act was to provide the tenant with what they 
considered would be a speedier and less expensive remedy than litigation in a ctvil 
Court. 


Tx facts appear m the judgment. 


I. Č. Bhatt, for the petitioner. 
' D. V. Patel, for opponent No. L 


Drarr J. This is a petition under art. 227 of the Constitution and it raises 
an interesting question under the Bombay Tenancy and Agricultural Lands 
Act, 1948. : 

The applicant fled £ civil suit in the Court of ‘the Civil Judge, Junior Divi- 
sion, Navsari, to recover possession of a field bearing Survey No. 46 situate in a 
village called Kabilpur in the Navsari taluka of the Surat district. The appli- 
cant’s case was that opponent No. 1 was a trespasser. The trial Court gave 
the applicant a decree for possession. The matter was taken in appeal in the 
District Court at Surat, and in appeal the learned Assistant Judge, who heard 
the appeal, directed opponent No. 1 to get decided two points: (1) whether the 
disputed land was agricultural land; and (2) whether opponent No. 1 was a 
protected tenant or not. = 

Accordingly, opponent No. 1 fled an application (No. 64 of 1954-55) before 
the Mamlatdar of Navsari. The applicant filed a written statement raisi 
various contentions, one of which was—and which is material to the determi- 
nation of the question raised—that in view of s. 88(1)(b) of the Tenancy Act, 
the Mamlatdar of Navsari had no jurisdiction to decide the question whether 
the suit land was leased out for an industrial or commercial undertaking. 
Upon the evidence adducéd before him, the Mamlatdar decided thp application 


“Decided, March 7/8, 1957. Special Civil of 1855, decided by Shah J., on September 4, 
J 'No. 3856 of 1956. 1956 (Unrep.). 
1 (1956) Civil Revision Application No. 72 


l 
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jn favour of opponent No. 1. The matter was then taken before the Super- 
numerary Assistant Collector, Navsari Taluka, and that authority held that 
the Mamlatdar had no jurisdiction to decide the question whether opponent 
No. 1 was a tenant of the suit land. Feeling aggrieved by that order, opponent 
No. 1 went before the Bombay Revenue Tribunal, and a Bench of that Tribunal 
reversed the order of the API authority and remanded the case to him 
with a direction that he should dispose of the matter in accordance with law. 
The applicant, feeling aggrieved by that order, has filed this petition under 
art, 227. , 


- The question raised upon this application is whether the Mamlatdar had 
jurisdiction'to decide the question which. he decided, namely, whether the land 
in question falls within the ambit of s. 88(1)(b). There are three sections to 
which attention may be called. ' The first of these is s. 70, which enumerates 
the duties of the Mamlatdar and the functions to be performed by him under 
the Act; and one of the duties and functions to be performed by him is to decide 
the question whether a person is a tenant or a protected tenant. This will be 
seen from's. 70(6) of the Act. It may also be relevant to point out that one of 
the duties and functions of the Mamlatdar is also, according to cl. (o) of s. 70, 
to decide such other matters as may be referred to him by or under this Act. 
Sub-section (Z) of . 85 provides that: 

‘ “No Civil Court shall have jurisdiction to settle, decide or deal with any ques- 
tion which is by or under this Act required to be settled, decided or dealt with by 
the Mamlatdar or Tribunal, a Manager, the Collector or the Bombay Revenue Tribunal 
in appeal or revision or the State Government in exercise of their powers of control.” 
In order, therefore, to decide whether a particular matter falls within the 
jurisdiction of the tdar for decision, it is necessary to consider the effect 
of sa. 70 and 85 together. In other words, before the Mamlatdar has jurisdic- 
tion to decide a matter’ arising under the Tenancy Act, it must be shown that 
the question falls within one of the several clauses entrmerated in a. 70. If it 
is shown that a particular question falls within the ambit of s. 70, it is clear 
that, according to s. 85, the civil Court has no jurisdiction to settle, decide or 
deal with the question. 

Mr. IL. C. Bhatt, appearing for the ape relies strongly upon s. 88, which, 
so far as material, provides, by sub-s. (2), cl. (b), that nothing in the foregoing 
provisions of this Act shall apply ‘‘to Jands held on lease for the benefit of 
an industrial or commercial undertaking’’. The scheme underlying s. 88 seems 
to be that, if a case falls within one of the clauses mentioned in s. 88, then the 
provisions contained in as. 1 to 87 of the Act would not apply. In other words, 
where s. 88 applies, the rest of the provisions of the Act will not apply, and 
Mr. Bhatt, appearing for the owner, has strongly relied upon this provision. 
Now, the facta which seem to be evident from the record are these. The appli- 
cant is the owner of the land in dispute. This land was let out to opponent 
No. 1; but it appears that, although a lease was executed, at the date of the 
lease there was no industrial undertaking upon the land let out. In fact, the 
lease appears to be silent about the purpose for which the land was let out. 
But it appears that there was upon the land a gin after the lease was executed, 
and it would appear from the record—and it is an admitted fact—that non- 
agricultural use of the land was made ‘at least till the year 1944. The position, 
therefore, was that from the time when the gin was put upon the land to the 
timé when the non-agricultural use of the land ceased to exist, the land was 
used for a purpose other than agriculture; and Mr. Bhatt’s contention is that 
the land in suit is a land which falls within the description of s. 88(2)(b), and 
the provisions of the Act commencing with s. 1 and ending with s. 87 will not 
apply to this land. The question which the Mamlatdar has to decide is the 
question whether opponent No. 1 is a tenant. This clearly falls within the 
duties of the Mamlatdar under s. 70(b). Now, the tenant claims that the Jand 
is not used for the purpose mentioned in s. 88(1)(b), and in order to decide 
this question, the relevant date would be the date when the tenant raises the 
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question. This application was filed before the Mamlatdar in the year 1954-55 
and the material date would, therefore, be the date when opponent No. 1 raised 
the question. The contention urged on behalf of opponent No. 1 is that, 
although the Mamlatdar may have the power to decide the question, that is, 
whether opponent No. 1 is a tenant, the Mamlatdar has no power to decide the 
question whether the land let out to opponent No. 1 is one which was given for 
the benefit of an industrial or cominercial undertaking. Now, it is obvious that, 
if the Mamlatdar has power to decide the question whether opponent No. 1 is a 
tenant, it must follow that he has power to decide the question whether the 
land is an agricultural piece of land or a land held upon lease for the benefit 
of an industrial or commercial undertaking. To decide the question whether 
& person is a tenant, it is necessary to decide the question whether he is a tenant 
of an agricultural piece of land, and without deciding the question whether 
the land is agricultural or one held for the benefit of an industrial or commer- 
cial undertaking, it will not be possible for the Mamlatdar to decide whether 
opponent No. 1 is a tenant. But Mr. Bhatt argues that the Mamlatdar has 
no such power because s. 88(1)(b) removes from his jurisdiction lands held on 
lease for the benefit of an industrial or commercial undertaking. This seems 
to me—with respect to Mr. Bhatt—to be begging the question. The case of the 
applicant is that the land is held on lease for the benefit of an industrial or 
commercial undertaking. Opponent No. 1 disputes this position, and I fail to 
see how the Mamlatdar would be able to decide the question whether opponent 
No. 1 is a tenant without deciding the question whether the land held by oppo- 
nent No. 1 is an agricultural piece of land or a land held by him for the benefit 
of an industrial or commercial undertaking. It is evident that s. 85, in terms, 
deprives the civil Court of its jurisdiction to settle, decide or deal with ques- 
tions which arise under the Act; and Mr. Bhatt argues thabthe question whether 
the lend is a land held for the benefit of an industrial or commercial undertaking 
is & question which it is for the civil Court to decide and not for the Mamlatdar 
to do so. Now, speaking strictly, the powers and the duties of the Mamlatdar 
are those indicated in s. 70, and the Mamlatdar must, therefore, decide only 
those matters which are enumerated in s. 70. But if, in order to decide a 
question falling within s. 70, the Mamlatdar is required to decide some other 
question which he cannot decide without deciding the particular fact, it seems 
to us there is ng force in the contention that the Mamlatdar will be prevented 
from deciding the question. Mr. Bhatt argues that the moment you apply 
s. 88(1) (b), the provisions of the Act as appearing from s. 1 to s. 87 can have 
no application. But that, as I said, is begging the question. Here the appli- 
cant says that the land is held by opponent No. 1 on lease for the benefit of 
an industrial or commercial undertaking. The contention of opponent No. 1 
is that the land is held by him as an agricultural piece of land, and if the 
question falling withm s. 70(b) cannot be decided by the Mamlatdar without 
deciding the other question, it seems to us that it is impossible to accept the 
argument that the Mamlatdar will have no power to decide that question. 
The Mamlatdar has power to decide any jurisdictional fact in order to decide 
a question falling within s. 70. If, therefore, the position is that, in order to 
decide the question whether opponent No. 1 is a tenant the Mamlatdar is requir- 
ed to decide whether the land held by opponent No. 1 is afi agricultural piece 
of land or land held by him on lease for the benefit of an industrial or commer- 
cial undertaking, the Mamlatdat would, in our opiniop, have the power to 
decide such question. In other words, the Mamlatdar would have power to 
decide all questions which have reference to jurisdictional facts. 

But Mr. Bhatt, appearing for the applicant, relies strongly upon a judgment 
delivered by Mr. Justice Shah in Ramdas Narandas Desai v. Rambhas Haribhai 
Patel.’ In that case, the facts were these. The plaintiffs filed a civil suit in the 
Court of the Third Joint Civil Judge, Senior Division, Ahmedabad, against three 


1 (1956) Civil Revision Application No. 72 1956 (Unrep.). 
of 1955, decided by Shah J., on September/4, 
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`, persons and claimed a decree for possession of two fields. The plaintiffs’ case 


was that defendant No. 1 took the lands in dispute from the plaintiffs upon a 
lease for five years at an annual rental of Rs. 1,980. The lease was executed 
on July 7, 1943. There was a provision in the deed of lease whereby defendant 
No. 1 was entitled to construct houses, bungalows, chawls and factories, and 
he was permitted to use the land for non-agricultural purposes on condition 
of payment of taxes to the municipality and to Government, and he also agreed 
to be liable for the payment of non-agricultural conversion charges. The 
defence was that defendant No. 1 was an agriculturist and that the lands in 
dispute were taken for agricultural use, and that, inasmuch as defendant No. 1 
was a tenant, the civil Court had no jurisdiction to entertain and to decide the 
suit for possession. Upon these contentions, the learned trial Judge raised an 
issue whether the Bombay Tenancy and Agricultural Lands Act applied to the 
suit land. The parties went to trial upon the issue as a preliminary issue and 
the learned trial Judge took the view that it was the duty of the Mamlatdar 
under the Act to decide whether the lease granted to defendant No. 1 was for 
agricultural purposes or for purposes mentioned in s. 88(1)(b), and that it 
was for him to decide whether defendant No. 1 was a tenant or a protected 
tenant. The matter was, therefore, taken in revision before this Court and 
Mr. Justice Shah, who heard the application, took the view that the question 
whether the lands were used for a non-agricultural purpose was a question 
which was to be decided by the civil Court and not by the Mamlatdar. This is 
what he said: 


“ ..But the jurisdiction to decide whether the provisions of the Bombay Tenancy 
and Agricultural Lands Act apply to a particular piece of land has not been expressly 
or by implication conferred upon the Mamlatdar by any clause.” 

Then he observed : 

“ ..In the absence of any provision which enables the Mamlatdar to conclusively 
determine whether any particular land is held on lease for the benefit of an industrial 
or commercial undertaking and, therefore, not governed by the provisions of the Act, I 
am unable to see how the jurisdiction of the Civil Court is excluded in that behalf” 
Finally, he said: -` 

“Tn so far as the jurisdiction of the Civil Court is excluded the provisions must be 
strictly construed. There being nothing in the provisions of the Act, which either express- 
ly provide or by clear implication show that it is within the competence of the Mamlatdar 
to decide whether the land is held on lease for the benefit of an industrial or commercial 
undertaking, in my view, the Civil Court is the only forum competent to decide whether 
the land is held on lease for the benefit of an industrial or commercial undertaking and 
therefore exempt from the operation of the Bombay Tenancy and Agricultural Lands 
Act, 1948.” 

He then proceeded to refer to the authorities cited before him and concluded: 

“In my view, the learned trial Judge was in error in holding that the Civil Court 
was Incompetent to decide whether the Bombay Tenancy and Agricultural Lands Act 
applied to the suit lands.” 


This is a judgment given by a single Judge; but it is nevertheless a judgment 
of this Court, and unless there are strong grounds for differing from that con- 
clusion, we would be bound.to follow that decision even if it be a decision of a 
single Judge. Now, in taking the view whichsMr. Justice Shah took, he appears 
to have overlooked, with respect, two important definitions. The first of these 
is the definition of the expression ‘‘tenant’’. The expression ‘‘tenant’’ has 
been defined in s. 2(18) as meaning 

“an agriculturist who holds land on leafs and includes a person who is deemed to 
be a tenant under the provisions of this Act. The word ‘landlord’ shall be construed 
accordingly ;” 
The expression ‘‘land’’ is again defined in s. 2(8) as meaning ‘‘land which is 
used for agricultural purposes’’. Now, if a question falls within s. 70, it is 
obvious that such a question is, by virtue of s. 85, barred from the jurisdiction 
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of thè civil Court. There is no dispute that the question whether opponent, 
No. 1 is a tenant is a question which falls within s. 70(b) and that is a question 
which the Mamlatdar has power to decide under the Act. This question cannot 
be decided by the civil Court in view of =s. 85. But in deciding the question 
whether opponent No. 1 is a tenant, one has to decide the question whether 
the land in the possession of opponent No. 1 is a land used for agricultural 
purposes or for a purpose as defined in s. 88(1)(b). The question is not to be 
decided in the abstract. A ‘‘tanant’’ means a person who holds land on lease, 
and ‘‘land’’ as defined in the Act is land which is used for agricultural pur- 
poses. Therefore, the Mamlatdar, having jurisdiction to decide the question 
whether opponent No. 1 is a tenant, has to decide the question whether the 
land is used for an agricultural purpose or for a purpose as defined in 
g. 88(1)(b). He cannot decide the question whether opponent No. 1 is a tenant 
without deciding the question whether the land in possession of opponent No. 1 
is land used for an agricultural purpose or for a purpose other than agriculture. 
Therefore, if in order to decide the question whether opponent No. 1 is a tenant 
it is amend Oa him to decide the question whether the lands in the possession 
of opponent No. I are or are not used for an agricultural purpose, it 18 a ques- 
tion which is for the Mamlatdar to decide; and in view of s. 85, such a question 
is saved from the jurisdiction of the civil Court. Therefore, s. 70 and s. 85 
are to be read together. It is true that the question whether the lands are used 
for an agricultural purpose or for a purpose other than agriculture is not, by 
express language, allowed to be decided by the Mamlatdar under s. 70; and in 
so far as s. 70 does not expresaly empower the Mamlatdar to decide this ques- 
tion, the bar contained in s. 85 will not apply. But, in our view, if in order 
to decide the question whether opponent No. 1 is a tenant it is necessary to 
decide the question whether the lands in the possession of opponent No. 1 
are used for an agricultural purpose or for a purpose as mentioned in 
a. 88(1)(b), it is a question which the Mamlatdar has power to decide and the 
civil Court is debarred from deciding the question by necessary implication. 

In our view, therefore, with respect, Mr. Justice Shah was in error in holding 
that it was for the civil Court to decide the question and not for the Mamlatdar 
to decide it. It is true that a Mamlatdar is constituted a tribunal of special 
jurisdiction. It is also true that, before the jurisdiction of the Mamlatdar is 
invoked, it is necessary to see whether by s. 70 power has been given to him 
to decide the question; and if the Mamlatdar is not authorised to decide the 
question under 8. 70, the jurisdiction of the civil Court is obviously not barred. 
But, in view of the considerations which I have mentioned above, it seems to 
us that it is for the Mamlatdar to decide the question as to whether the lands 
m the possession of opponent No. 1 were used for agricultural purposes or 
non-agricultural purposes. That being our view, we hold that the order of the 
Bombay Revenue Tribunal is right. 

It may be pointed out that the order which the Bombay Revenne Tribunal 
has made is an order of remand. It is well settled that, where an order is made 
which is an order of remand, no petition by way of writ would lie to this Court 
under art. 227. But, in this case, the question raised was whether the Mamlat- 
dar had or had not jurisdiction to decide the question; and since the question 
was one of jurisdiction, we have permitted this peint to be argued upon this 
writ petition. è 

In the result, therefore, the view taken by the Bench ofethe Bombay Revenue 
Tribunal is right and this application must fail. 

TENDOLKAR J. As this petition involves a somewhat Important question 
of law on which we are taking a view @ifferent from that taken by my learned 
brother Shah J., I wish to state shortly the grounds that have induced me to 
take that view. 

The question for decision is whether a Mamlatdar, when he is called upon 
to decide or determine any of the matters which it is within his jurisdiction to 
deside under s 70 of the Bombay Tenancy and Agricultural Lands Act, has the 
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to decide whether the Act itself applies to. the facts before him. Speak- 

ing generally, and without reference in the first instance to the relevant sec- 
tions of the Act, I think it- will not be denied that, where any Tribunal is 
clothed with the power to decide or determine any rights under any Act, it 
must of necessity follow that the Tribunal has power to determine whether the 
Act applies to the facts before it. It appears to me to be a somewhat novel pro- 
position of law that before a Tribunal can decide or determine a given case some 
other Court or Tribunal must previously determine that the Tribunal has the 
power to determine that case, or in other worda, that the Tribunal has jurisdiction 
to entertain the case and to determine or decide it; and yet that is the proposi- 
tion that Mr. Bhatt has canvassed before us. We have here a simple case where 
a person applied to thy Mamlatdar for a declaration that he was a tenant and a 
protected tenant. This is a matter which is within the competence of the Mamlat- 
dar to decide under s. 70, subs. (b), of the Bombay Tenancy and Agricultural 
Lands Act; but before the Mamlatdar can decide or determine it, if the oppo- 
nent pleads that the Act itself does not apply, it seems to me to be obvious that 
the atdar shall have to determine whether or not the Act applies, because 
unless the Act applies he cannot entertain the petition or decide or determine tt. 
By s. 1, subs. (2), the Act is specifically made applicable to the whole of the 
State of Bombay. In relation to any question that.the Mamlatdar has juris- 
diction to decide under s. 70, the Act necessarily deals with land as defined in 
the Bombay Tenancy and Agricultural Lands Act in s. 2, sabs. (8), which 
defines: ‘‘Iand’’ as meaning ‘‘land: which is used for agricultural purposes’’. 
Therefore, prima facie the Bombey Tenancy and Agricultural Lands Act applies 
‘to all lands in the State of Bombay; but by reason of the provisions of s. 88, 
some lands enumerated in that section are taken out of the operation of the 
entire Act.. Section 88, subs. (1), opens with the words: ‘‘Nothing m the 
foregoing provisions of this Act shall apply’’, and proceeds to enumerate lands 
of different kinds to which nothing in the provisions of the Act shall apply. 
In other worda, the object and purpose of s. 88 of the Act is to take ot} of the 
operation of the Act certain lands enumerated in that section; so that, although 
initially ss. 1 to 87 apply to all lands used for an agricultural purpose within 
the State of Bombay, they will in effect apply only to such lands as do not fall 
within the excepted categories in s. 88. The very basis of the Jurisdiction of 
the Mamlatdar to determine any questions under s. 70 being the applicability 
of the provisions of the Act, he must of necessity-determine whether the land 
with which he is concerned is land to which the Act applies or does not apply. - 
In other words, it appears to me to be implicit in the power of the Mamlatdar to 
decide and determine whether a person is or is not a tenant under the Bombay 
Tenancy and Agricultural Lands Act that he has power to determine whether 
such person claims to be a tenant in respect of land which is subject to the 
provisions of the Act or whether he claims to be a tenant in respect of land 
which is taken out of the provisions of the Act. 
Section 85 bars the jurisdiction of civil Courts in respect of matters which 
are required to be settled, decided or dealt with by the authorities mentioned in 
the provisions of the Bombay Tenancy and Agricultural Lands Act; and if the 
Mamlatdar has jurisdiction to settle,.decide or deal with a matter, to that extent 
the result must follow that thg Jurisdiction of the civil Court is ousted. It is 
well settled that the jurisdiction of a civil Coprt may be ousted not only by 
express words, but alse by necessary implication; and if the Mamlatdar has 
jurisdiction by necessary implication, although not by express words, to deter- 
mine a matter, to that extent the jurisdiction of a civil Court must of necessity, 
by reason of s. 85, be excluded. But so dar as the present case is concerned, 
the matter really goes a little further than this. The opponent in this case 
‘claimed that the provisions of the Act do not apply because the lands held by 
the person who claims to be a tenant. were held on lease for the benefit of an 
‘industrial or commercial undertaking within the meaning of s. 88, sub-s. (1) (b) 
of the Act; and if they were so held, they: were taken out of the application- of 
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this Act by virtue of s. 88. But indeed this particular sub-clause of s. 88 
appears to me to be a sub-clause which is almost redundant. The Act can onPy 
apply to lands as defined by the Act in s. 2, sub-s, (8), and that definition, as I 
have already pointed out, is ‘‘land which is used for agricul purposes’’. 

Tf a land is used for an agricultural purpose, it cannot possibly be land ‘‘held 
on lease for the benefit of an industrial or commercial undertaking’. The 
definition of a “‘tenant’’ under s. 2, sub-8. (18) is an agriculturist who holds 
land used for an agricultural purpose. Importing into that definition the 
definition of ‘‘land’’ in s. 2, subs. (8), a person who holds land for the benefit 
of an industrial or commercial undertaking cannot possibly be a person who 
holds land which is used for agricultural purposes. Therefore, even if 
g. 88(1) (b) did not exist in the Act, I am quite unable to see how the provisions 
of the Act could have been made applicable to land which was held on lease 
for the benefit of an industrial or commercial undertaking; and quite obvious- 
ly, it cannot possibly be suggested that the Mamlatdar has no jurisdiction to 
decide whether the land held by a person who claims to be a tenant is land used 
for agricultural purposes. It would be implicit in a finding that the land was 
held for an agricultural purpose that it was not held for the benefit of an indus- 
trial or commercial undertaking; and indeed, in that sense, it would not really 
be necessary to determine independently whether the land is or is not held for 
the benefit of an industrial or commercial undertaking. But we have chosen 
to deal with the matter, not merely as a matter under s. 88(1)(b), but as a 
matter which may cover any other case of exclusion enumerated in 8. 88 (1 J? 

As the exclusion merely helps to determine what lands attract the provisions 
of the Act and, therefore, in respect of what lands the Mamlatdar has jurisdic- 
tion, the determination of any of these matters is, in my opinion, a purely 
jurisdictional fact which it is competent for the Tribunal, whose jurisdiction 
is Invoked under the provisions of the Bombay Tenancy and Agricultural Lands 
Act, to determine; and to the extent to which the Tribunals set up under the 
Bombay Tenancy and Agricultural Lands Act, 1948, have jurisdiction to deter- 
mine the matter, the jurisdiction of the civil Court is necessarily excluded. 


Moreover, were there any doubt or ambiguity as to the correct interpretation 
of the provisions of this statute, it is a well recognised principle of construction 
of statutes, that, where a Court is dealing with a benevolent legislation, the 
Court ought to interpret the Act so as to prevent the mischief and to promote 


the remedy. It is beyond-question—and the Bombay Tenancy Act of 1989,. 


which was the predecessor of the Act of 1948, in terms stated so in the preamble 
—that the Act was intended to provide for the protection of tenants of agricul- 
tural lands; and the preamble of the 1948 Act inter alia states that amo 

the purposes of the Act was the purpose of ‘‘improving the economic and social 
conditions of peasants’’. It is obviously a beneficent piece of legislation, and 
apparently the object of the Legislature in setting up special tribunals to decide 
questions arising under the Act was to provide the tenant with what they con- 
sidered would be a speedier and leas expensive remedy than litigation i in a civil 
Court. Experience has unfortunately belied their hopes; but that is beside the 
point. If we were to construe the Act, as my learned brother Shah J. has 
done, as laying down that the moment a landlord says that the land in ques- 
tion does not fall within-the scope of the Bombay Tenancy and Agricultural 
Lands Act, but falls within apy of the ex end categories in s. 88, a civil 
Court could alone determine this question, it would lead, to the most undesirable 
consequence that a landlord can, in any proceeding instituted by a tenant under 
s. 70 of the Act, raise a plea, howsoever unjustified, that the land does not fall 
within the scope of the Act and theeMamlatdar can do nothing until the ques- 
‘tion whether the land falls within the scope of the Act is determined in a civil 
suit, with the necessary concomitants of an appeal and a revision; or, in other 
words, for several years, as things stand to-day, the tenant will not have his 
rights decided or determined. I for one would hesitate a great deal before 
arriving at such a decision even if two views were possible of the provisions of 
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this Act; but, as I have indicated earlier, in my. opinion the only possible view 
is that it is inherent in the powers of the Mamlatdar to decide and determina 
matters which are specifically enumerated in s. 70 that the Mamlatdar should 
have the power to determine, in the first instance, whether the Act applies to 
the lands in question; and:I am clearly of the opinion that, to the extent to 
which it becomes necessary for him to determme for the purpose of deciding 
any question under s. 70, whether lands fall within any of the categories of 
lands enumerated in s. 88, he has implied jurisdiction to do so, and the juris- 
diction of the civil Court in that regard is ousted. 
- In my opinion, therefore, the Bombay Revenue Tribunal was right in requir- 
mg the District Deputy Collector to determine this question. 

Prg Cuntam: The petition, therefore, fails and the rule will be discharged. 
As there was an authority in favour of the contention of the applicant, the fairest 
order to. make would be that there would be no order as to costs. 


Rule discharged. 


Before Mr. Justice Tendolkar and Mr. Justice Kotval. 
VITHAN KRISHNA SHANBHAG 


v, 
M/S. SOGMAL NATHMAL AND CO., BOMBAY.* 

Bombay Money-lenders Act (Bom. XXXI of 1947), Sec. 30—Ctvil Procedure Code (Act V 
of 1908), O. XXXVI, r. 2(2) and (3), Sec. 41(1)—Summary suit fled under Act on 
promissory note—Defendant not obtaining leave to appear and defend sutt—Applca- 
Hon made by defendant under s. 30—Maintatnability of. 

The right conferred upon a defendant in a suit, to which the Bombay Money- 
lenders Act, 1948, apples, to present an application under s. 30 of the Act is not 
in any manner affected, if the suit happens to be a summary suit and he has not 
obtained leave to appear and defend. 

Govind Dhondo v. Mannabai; referred to. 


Taa facts appear in the judgment. 


T. N. Walavaltkar, for the appellant. 


B. J. Kapadia and M. U. Patel, instructed by Thakordas & Madgaonkar, 
for the respondent. : 


TENDOLEAR J. This is an appeal from an order as well as an ex parte decree 
of the City Civil Court. The suit was filed as a summary suit on a promissory 
note for Ra. 3,000; and in this guit the defendant made an application under 


8. 80 of the Bombay Money-lenders Act, 1946. This application was dismissed ` 


by Judge K. M. Vakil on February 18, 1955, as he held that the defendant 
was not entitled to take out a notice under s. 80 of the Act in a summary suit 
without obtaining leave to defend the suit. Against this order an appeal was 
admitted to this Court. In the meantime a summons for judgment was taken 
out and conditional leave to defend was granted; but as the defendant was 
unable to comply with the condition for deposit of money, an ex parte decres 
has been passed against him” An appeal has now been filed against this ez 
parte decree as well. „Both the appeals are fefore us for hearing and final 


The only point, which is a neat question of law, that really arises for deter- 
mination is whether the defendant is entitled to present an application under 
s. 80 of the Bombay Money-lenders Act, notwithstanding the fact that he has 
failed to obtain leave to appear and defend the suit. Now, it is necessary, in 


the first instance, in order to determine this question to look at some of the 


*Deoided, April 4, 1957. Fires Appeal No. Judge, City Civil Court, Bombay, in Summary 
$40 of 1955 (with First No., 276 of Buit No. 2455 of 1954. 
1955), from the order by K, M, Vaki, I (1954) 56 Bom. L. R. 470. 
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provisions of the Bombay Money-lenders Act. The preamble makes it plain 
that the object of the Act is to regulate and control the transactions of money- 
lending. A ‘‘loan’’ is defined in s. 2(9) as an advance at interest whether 
of money or in kind and although by sub-cl. (f) of the definition an advance 
made on the basis of a negotiable instrument is excluded, an advance made on 
a promissory note is included within the definition. Then sub-s. (17) defines 
“guit to which this Act applies’? as meaning any suit or proceeding for the 
recovery of a loan made after the date on which the Act comes into force. 
Then ss. 18 to 29 lay down various provisions which have to be followed for 
the purpose of taking accounts as between a money-lender and his debtor. 
Section 29 casts upon the Court an obligation even in a matter which is heard 
ex parte to do certain acts in relation to the taking of accounts in a suit to 
which the Act applies and this obligation apparently has to be carried out 
even if the defendant is absent and does not seek the intervention of the Court 
to have an account taken. Then we come to s. 30 which is in these terms: 


“(1) Any debtor may make an application at any time to the Court, whether the 
loan to which the sutt relates has or has not become payable, for taking accounts and for 
declaring the amount due to the money-lender. Such application shall be in the prescrib- 
ed form and accompanied by the prescribed fee. 

(2} On receipt of such application, the Court shall cause a notice of the application 
to be gtven to the money-lender. 

(3) On the date fixed for the hearing of the application or on such date to which the 
hearing may be adjourned from time to time, the Court shall make an inquiry and shall 
after taking an account of the transactions between the parties pass an order declaring 
the amount ff any still payable by the debtor to the money-lender, in respect of the 
principal and interest, if any. In taking accounts under this section the Court shall 
follow the provisions of sections 18 to 29 and section SLA.” 


Tt has been held by the learned Chief Justice in Govind Dhondo v. Manna- 


bail, that an application under this section has to be made in a pending suit — 


or proceeding to which the Act applies. It is clear that in this case there was 
a suit before the City Civil Court to which the Act applied and under the 
Bombay Money-lenders Act the defendant had a right to make an appli- 
~ gation under s. 30, and when such an application is made, it is obligatory upon 
the Court under sub-s. (2) of s. 80 to issue a notice of the application to the 
money-lender and proceed to determine it according to the provisions of sub- 
s. (3). Now, the question is whether a defendant who is entitled to make such 
an application under the Bombay Money-lenders Act is precluded from doing 
go, because the suit in which he wishes to make the application is a summary 
suit filed under the provisions of O. XX XVII of the Civil Procedure Code in 
which he has not obtained leave to appear and defend. In the first instance, 
the right that is conferred upon a debtor by s. 80 of the Bombay Money- 
lenders Act, 1946, is a substantive right and no procedural provision shall 
be so construed as to negative a substantive right. The provisions of 
O. XXXVII of the Civil Procedure Code are procedural only and they are 
not matters of substantive rights. Therefore, it would be improper, in our 
opinion, to construe these provisions as negativing or superseding the right 
of a debtor under the Bombay Money-lenders Act, 1946, to present an appli- 
cation under s. 80. This aspect is emphasized by s. 4 of the Code itself. Sub- 
section (1) of that section provides: 

“In the absence of any specific provision to the contrary, nothing in this Code shall 
be deemed to limit or otherwise affect any special or local law now in force or any special 
Jurisdiction or power conferred, or any, special form of procedure prescribed, by or 
under any other law for the time being in force.” 

Of- course, the section deals with other laws Aer to procedure only; and 
if other laws relating to procedure, to the extent of their inconsistency with 
the Civil Procedure Code, are to prevail, it cannot possibly be that other sub- 


1 (1954) 56 Bom. L. R. 470 
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`~ stantive laws are in any way affected or are negatived by the procedural pro- 
‘ Visions of the Civil Procedure Code. Order XXXVII, r. 2(2), provides that 
a defendant “‘shall not appear or defend the suit unless he obtains leave so 
to appear and,defend’’ and r. 3 provides that the Court shall give leave to 
‘ appear and to defend the suit, upon affidavits which disclose such facts as 
would make it incumbent on the holder to prove -consideration, or such other 
facts as the Court may deem sufficient to support the application. Therefore, 
in the case of a summary suit a defendant wishing to defend the suit on any 
ground whatsoever—and he may have a large variety of: defences—must first 
obtain leave to appear and defend, and when such leave has been granted on 
condition which he is unable to fulfil, the effect is the same as leave having 
been refused which disentitles him from appearing and defending the suit 
on the merits. But there are two views possible of the right conferred by a. 30 
of the Bombay Money-lenders Act, and, in either view, the provision of 
O. XXXVII which debars a defendant from appearing and defending a suit 
without obtaining leave cannot, in our opinion, apply to him. The first view 
is that the proceedings initiated under s. 80 are, when one looks at the pres- 
cribed form which is form No, 11, merely intended for the purpose of deter- 

mining the amount due on the taking of accounts, because the form says: 
“The undermentioned debtor applies: for taking accounts of the loan described below 

and for declaring the amount due to the money-lender.” 


Therefore, when the procedure prescribed in s. 30 has been followed to its 
legitimate conclusion, it will only result in the ascertainment of the amount 
due on the taking of accounts. The suit in which the application was made 
will undoubtedly have to be stayed until the accounts are so taken and the 
amount determined, and the amount so found due can be the only amount for 
which the plaintiff will be entitled to a decree, subject to any other defences 
that the defendant may have to the claim of the plaintiff. That would be the 
position in an ordinary suit. When we come to a summary suit, unless the 
defendant obtains leave to defend, his other defences are barred. But quite 
obviously there cannot-be a decree against him for an amount higher than 
the amount which has been determined upon the taking of accounts. The 
other view may well be that in effect, although not in form, s. 30 enables the 
defendant to defend the suit in the sense that he can dispute the amount 
. due and have it determined what is the amount due. Even if this view were - 
adopted, the right to raise this defence is a substantive right conferred by 
the Bombay Money-lenders Act and that is a right which, in our opinion, 
can be exercised notwithstanding the fact that leave to defend has not been 
obtained. It is only for the limited purpose of exercising the right under 
s. 80 that the defendant can appear in the suit on his application under s. 80 
and for the disposal of such application; and he cannot in the suit be allowed 
to raise any other defence, he being precluded from doing so by reason of 
the fact that he has not obtained leave to appear and defend the suit. There- 
fore, whichever way one looks at w in our opinion, the right conferred upon 
a defendant in a suit, to which the Bombay Money-lenders Act applies, to 
resent an application under s. 80, is not in any manner affected, if the suit 
ppens to be a summary suit and he has not obtained leave to appear and 
defend. - es 
Mr.- Walavalkar on behalf of the appellantehas attempted to canvass a far 
wider proposition. Hè urges that in a case to which the Money-lenders Act 
applies, the provisions of O. XX XVII of the Civil Procedure Code do not 
apply at all; and he says that the moment an application under s. 80 is made 
in a suit, if it happens to be a summary stit, it becomes converted into an ordi- 
nary suit. His argument is that a special procedure has been prescribed by 
the Money-lenders Act in respect of suits tò which the Act appli: Order 
prescribes also procedure and the special procedure must prevail 
over the general procedure prescribed by O. XXXVI. The whole argument ia 
based on the assumption that the Money-lenders Act prescribes’ a procedure for 
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obtaining a decree; but obviously it does not. No decree can be passed undey 
the Money-lenders Act as such. The Money-lenders Act confers upon the deb- 
tor the right to have accounts taken in the manner laid down in the Act and 


no more. In other words, it deals with substantive rights and mot procedure, , 


and the question of one procedure prevailing over another cannot arise for 
determination. It cannot be that by reason of the fact that an application 
has been made under s. 30 the defendant in a summary suit also gets the 
right to defend the suit on grounds other than those which arise on taking 
of accounts, because’such grounds are not within the scope of the Bombay 
Money-lenders Act and they can have nothing to do with the application 
under s. 30. We are, therefore, unable to uphold this submission of Mr. Wala- 
walkar; but it is really not necessary to determine it for the purpose of deter- 
mining this appeal. 

In our opinion, therefore, the learned Judge was in error in holding that 
the application under s. 80 was not competent because the defendant had not 
obtained leave to appear and defend ‘the suit. We, therefore, set aside his 
order made on this application and direct him to proceed to determine the 
application according to law. As we have already pointed out, the result 
of presenting such an eee must necessarily always be that until the 
application is disposed of, no decree can be passed in the suit. The learned 
Judge, therefore, erred in passing an ez parte decree which also we set aside, 
and we direct that when he has determined what amount is dye on the appli- 
cation under s. 80 made by the defendant, he shall proceed to pass a fresh decree 
for the amount that may be found due, as in this particular case the defendant 
is debarred from raising any other defence to the suit. 

The result, therefore, is that the appeal succeeds and the order of the 
learned trial Judge on the application under s. 80 and the ez parge decree 
ghall be set aside and the matters sent back to the trial Judge for determini 
the application under s. 30 and passing an appropriate decree. The plaintiz 
shall pay the costs of the appeal against the order dismissing the application 
under s. 30; costs of the appeal against the decree shall be costs in the cause. 
We also set aside the order of the learned Judge granting costs of dismissing 
the application under s. 30 to the plaintiff and direct that the costs shall be 
paid by the plaintiff to the defendant. 

Append allowed. 


Before Mr. Justice Tendolkar and Mr. Justice Kotval. 


SHRI YAMUNA MILLS CO. LTD. v. MAJOOR MAHAJAN MANDAT.® 
Bombay Industrial Relations Act (Bom. XI of 1946), Chap. VII, and Sch. I—Award, 
- termination of—Effect of termination of award—Whether employer can after termi- 
nation make change in matters specified in Sch. Tl-_Whether wage scale within 
definition of “wages”—Change in wage scale after termination of award—Whether 
employer bound to give notice. 

The Bombay Industrial Relations Act, 1948, Chapter VII gives a compact set of 
provisions dealing with industrial matters arising out of matters set out in Schedule I 
to the Act. : , 

The effect of termination of an award is not thatethe rights which flow from that 
award cease to be available to the employees, but the effect of termination is that 
the award continues to govern the relations between the emfloyer and the employees 
- until such time as a change is effected in accordance with the provisions of the Bom- 
bay Industrial Relations Act, 1946. l 

, Mangaldas Narandas v.” N. N. Nagrashna, referred to. l 

The employer after termination of an award is entitled to make changes in res- 

pect of matters specified in Schedule IT, but a wage scale is not a matter specified 


“Decided, March 18, 19657. Otvil 1 (1987) Civil Application No. 176 
AppHoation No. 80 of 1957 (wih Bool of 1956, deci by J. O. Bhah and Gokhale 
AppHoation No, 31 of 1957). JJ., on February 25, 1057 (Unrep.). 
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‘m Schedule IIL The employer is entitled to make a changes, or take proceedings 

> to bring about a change, by giving a notice of change in respect of matters specified 
in Schedule I, and item 9 of Schedule II is “Wages including the period and mode 
of payment.” 

f A wage scale is within the definition of “wages”, because a wage scale prescribes 
the remumeration that is payable to an employee in respect of his employment or 
work done in such employment. A wage scale is included in item 9 of Schedule I, 
and if the employer wishes to effect a change in that scale after termination of the 
award, tt is incumbent upon him to give a notice of change and follow the procedure 
prescribed by the Bombay Industrial Relations Act consequent upon such notice of 
change. 


THE facta appear in the judgment. 


Vithalbhat B. Patel, for the petitioners. 
D. H. Buch, with O. L. Dudhia, for opponent No. 1. 
S. Baptista, amicus ouriac. 


TENDOLKAR J. These two applications which are both by the Shri Yamuna 
Mills Co. Ltd., Baroda, raise a somewhat important question of law regulating 
the relations between an employer and his employees. The question, shortly 
stated, is what precisely is the effect on these relations by the termination of 
a registered agreement or a settlement or an award by a requisite notice under 
the provisions of s. 116 of the Bombay Industrial Relations Act, 1946. 

A few facts which are material may be stated. The relations between the 
Saat ar and its employees were governed by an award made by O. N. 

atel J. of Baroda on July 80, 1949. The award was to remain in force for 
a period of six months. On April 18, 1950, the representative union of the 
employees gave a notice of change under s. 42(2) of the Bombay Industrial 
Relations Act, and on July 6, 1950, the matter was referred to the Industrial 
Court, the dispute relating inter alta to wage scales and gratuity, which are the 
matters with which we are concerned on these petitions. On August 80, 1951, 
a consent award was published. An application for modification of this award 
under g. 116-A of the Bombay Industrial Relations Act was made by the 
union as well as by the mills, and the award was in some respects modified on 
December 18, 1954. Thereafter, on February 24, 1955, the mills gave notice 
under s. 116(1) to terminate the award and by virtue of the provisions of that 
section on the expiry of the period of two months from the date of the notice 
‘tthe award shall cease to have effect’. On March 14, 1955, the Registrar 
called upon the union to lodge objections, if any, and after hearing both the 
partiea, on October 1, 1955, he registered the termination of the award. Now, 
under the award which had been so terminated, the employees concerned were 
entitled to an increment in their wages from the month of December 195d 
which would have become payable in January 1956. One of the employees, 
who is concerned in one of these two petitions, was also entitled to a gratuity 
upon retirement. The mills, after termination of the award, paid to the em- 
ployees concerned the wages that they were actually drawing at the time of 
guch termination and they refused to pay the increase in wages that would 
have been due under the award for December 1955, and in respect of the clerk 
Chunilal Hirachand who was*discharged on December 81, 1955, they refused 
to pay him gratuity. The First Labour Courte Ahmedabad, directed the mills- 
company to withdraw fhe illegal change and pay arrears of salary to clerks who 
were not given increments'in December 1955—the award related to the cleri- 
cal staff only—and gratuity to Shri Chynilal Hirachand. Against this order 
of the First Labour Court there were two appeals which were heard together 
by a Full Bench of the Industrial Court which dismissed the appeals and di- 
rected the company to pay gratuity to Shri Chunilal Hirachand and arrears 
of salary to clerks who were not given increments in December 1955. It is 
against this decision of the Industrial Court that these two petitions have been 
presented and it is urged by Mr. Patel on behalf of ‘the petitioners that the 
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Industrial Court has erred in law in coming to the conclusion which it did. “ 
Mr, Patel’s contention on these petitions, shortly stated, is that when the award . 
was terminated and the termination became effective, the award ceased to have 
effect for all purposes and the clerical staff was not entitled to. the wage scale 
under which they would have got an increment in December £955 under the ° 
award, nor was the employee Chunilal entitled to a gratuity upon retirement 
which he would have been entitled to if the award was in operation and 
effective. 


Now, in order to determine this question which is of very great importance 
to industrial relations, it is necessary to consider the scheme of the Bombay 
Industrial Relations Act, 1946, and to visualise what is the position brought 
about when an award becomes effective and what is the position when the award 
lapses or is terminated. Now, of course it is a matter of common knowl 
and it need not even be stated—that the object of the Act is to regulate the 
relations between the employers and the employees, and naturally, therefore, 
in the main, the Act deals with what are called ‘‘industrial matters’’. ‘‘In- 
dustrial matter’’ is defined in s. 3(18) in very wide terms ag including in its 
' scope—and this I say without reproducing the definition—every conceivable 
matter that would affect the relations between the employers and employees. 
Then industrial matters are specified in three Schedules to the Act being 
Schedules I, If and UI and they are dealt with, as I will presently point out, 
by the provisions of the Act somewhat separately and differently. 


Taking first the matters specified in Schedule I, Chap. VII of the Act deals 
with such matters and provides that the industrial matters mentioned in Sche- 
dule I shall be governed by standing orders to be settled in accordance with 
the provisions set out in that Chapter, and until such standing orders are 
settled and come into operation, they are to be governed by model standing 
orders, if any, notifled by the State Government in respect of the particular 
industry or undertaking. Then s. 38 provides that no alteration shall be made 
im standing orders for a period of one year from the date of their coming into 
operation. Sub-section (2) of that section provides that after the expiry of 
one year any employer or employee may apply to the Commissioner of Labour 
for a change in any standing order and s. 89(1) confers upon the Commissioner 
of Labour, after following the procedure prescribed, to alter the standing 
orders if he thinks proper. Section 40 provides that the standing orders shall 
be determinative of the relations between the employer and the employeea in 
respect of matters specified in Schedule I. So that we have in Chapter VII 
a compact set of provisions dealing with industrial matters arising out of mat- 
ters set out in Schedule I. 


We next come to Chap. VIII which deals with what are termed in the Act 
as ‘‘Changes’’. Now, ‘‘change’’ is defined in s. 3(8) as meaning an alteration 
in an industrial matter. Either an employer or an employee may desire to 
bring about a change. Where an employer desires to bring about a change, 
s. 42(1) provides that if the change-is in respect of an industrial matter spe- 
cifled in Schedule H, he shall give notice of change in the manner prescribed. 
It may be noticed at once that if he desires to bring about a change in respect 
of an industrial matter specified in Schedule II, there is no corresponding 
obligation on the employer to give notice of chamge. Coming next to the em- 
ployee, if he desires a change, then s. 42(2) provides that if the change is in 
respect of an industrial matter not specifled in Schedule*I or ITI, he shall give 
notice of change in the manner prescribed. The differance between the two 
sub-sections must be noticed in that although the matters covered by the em- 
ployee’s notice of change necessaril$ include the matters specified in Sche- 
dule II, they are also capable of including any other industrial matters which 
are not specified in any one of the three Schedules. It would appear that if 
there are any such matters about which the employer wishes to bring about a 
change, he is under no obligation to give a notice of change, because he is 
bound to do so only in respect of matters specified in Schedule II and not 


. 
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others. Then sub-s. (€) of a. 42 further empowers the.employee desiring a 


. thange in respect of matters specified therein to make an application to the 


Labour Court and in this case no notice of change is required. The matters 
referred to in this sub-section are three, the first two of which arise in respect 
of matters arising out of standing orders under Schedule I and the third m 
respect of any industrial matter specified in Schedule It. Then s. 44(1) 
provides that an agreement may be arrived at within seven days of notice of 
change under s. 42, and if it is so arrived at, sub-s. (2) makes provision for 
registration of the agreement. Then s. 44B provides that if a settlement is 
arrived at within two months from the date of the completion of any concilia- 
tion proceedings—and, of course, this has reference to conciliation proceedings 
which follow as a matter of course, upon.a notice of change being given,— 
such settlement is deemed to be an agreement for the purpose of s. 44 and 
can similarly be registered, and s. 45 provides that a registered agreement which 
includes a registered settlement shall come into operation on the date specified 
therein, or if no date is so specified, on its being recorded by the Registrar. So 
that in respect of matters which relate to a change and which are initiated by 
notice of change there may be a registered agreement or 4 registered settle- 
ment; but if none of these things happens, there is yet provision in the Act 
in Chap. XI for determining the relations between the employer and the em- 
ployees in respect of the proposed change by arbitration. The arbitration re-. 
sults in an award and s. 75 provides that the award shall come into operation 
on the date specified in the award, or where no such date is specifled therein, 
on the date on which it is published. Therefore, in respect of an industrial 
matter where a notice of change has been given, the matter is determined either 
by a registered agreement or a registered settlement or an award which is pub- 
lished, and in respect of the award or rather the effect of the award the posi- 
tion is precisely the same as the position in respect of a registered agreement 
or a settlement, for s. 114(1) jn terms provides that a registered agreement, 
or a settlement or an award shall be binding upon all persons who are parties 
thereto. Now, when this situation is brought about, there is another conse- 
quence flowing from the fact that there is a registered agreement or a settle- 
ment or an award which is binding on the parties and the provision in that 
regard is to be found in s. 64(a) (##) and that provision is: 

“No conciliation proceeding in respect of an industrial dispute shall— 

(a) be commenced if... f , 

(tH) by reason of a direction issued under sub-section (2) of section 114 or by reason 
of any of the other provisions of this Act the employers and employees concerned are 
in respect of the dispute bound by a registered agreement, settlement, submission or 
award.” 
By virtue of s. 114(1), which is a provision of the Act, the parties are bound 
by a registered agreement, settlement or award, and, therefore, no conciliation 
proceeding in respect of any matter determined by such agreement, settlement 
or award shall be commenced so long as the agreement, settlement or award 
remains effective. Now, going back to s. 46 which deals with ‘‘illegal change’’, 
sub-s. (1) provides that any ebange in any standing ordérs made without fol- 
lowing the procedure prescribed in Chap. VII, to which I have already refer- 
rec, is illegal. As I have atready pointed out, that procedure and the stand- 
ing orders relate only to subjects specified án Schedule I to the Act. Then 
sub-a, (2) provides tħat no employer shall make any change in any industrial 
matter mentioned in Schedule II without following the steps that are set out 
in that sub-section, and the very first afep which is to be found in cl (a) ($) 
is the giving of a notice of change as required'by the provisions of sub-s. (1) 
of s. 42. "Therefore, no change can be effected by an employer in respect of 
any of the matters specified in Schedule II without initiating proceedings by 
giving a notice of change. Then sub-s. (3) enacts as follows: i 

“No employer shall make any such change in contravention of the terms of a settle- 
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ment, . effective gward, registered agreement or effective order or decision of a Wage “ 
Board.” e 


Now, in so far as this sub-section relates to a registered agreement, settlement 
or award, what it provides is that it debars an employer altogether from : 
making any change in respect of a matter which 'is covered by a registered 
agreement, settlement or award. Thus it places an impediment on the exer- 
cise of the power of an employer to try to bring about a change by giving a 
notice of change under the provisions of the Act. In other words, if there is 
a registered agreement, settlement or award—and in this regard it does not 
appear to me that the word ‘‘effective’’ adds anything to the force of the 
- word “‘award’’—then the employer cannot, so long as the award is in force, 
give a notice of change in respect of any matter covered by the award. The 
result is that subs. (3) constitutes an impediment to the exercise of the power 
conferred upon the employer under s. 46(2) and the real impediment arises 
out of the fact that there is a registered agreement, settlement or award which 
relates -to the industrial matter in question. Subsection (4) provides that 
any change made in contravention of the provisions of this section constitutes 
an illegal change; and, therefore, if an employer makes a change without being 
entitled to-do so under the provisions just discussed, then there would be an 
illegal change. This appears to be the broad picture relating to the effect 
of there being in force a registered agreement, a settlement or an award. 

We must next proceed to consider what happens when this agreement, set- 
tlement or award is terminated in the manner provided by the Act. Now, 
g. 116(1) provides: 

“A registered agreement, or a settlement or award sball cease to have effect on the 
date specified therein or if no such date is specified therein, on the expiry of the period 
of two months fram the date on which notice in writing to terminate such agreement, 
settlement or award, as the case may be, is given in the prescribed manner by any of 
the parties thereto to the other party:” 

What this sub-section in effect provides is that if a notice of termination is 
given by either party to the award, then on the expiry of two months from the 
date of such notice the registered agreement, settlement or award shall cease 
to have effect. The immediate consequence of its ceasing to have effect, so 
far as the specific provisions of the Act are concerned, at once becomes appa- 
rent. In the first instance, the bar to conciliation proceedings which existed 
by reason of a registered agreement, settlement or award being in force is 
removed. Similarly, the impediment placed by s. 46(3) on the power of the 
employer to effect a change is also equally removed. So that, so far as the em- 
ployer is concerned, he may proceed to effect a change, and if the change falla 
within any of the industrial matters enumerated in Schedule III, he is free to 
make a change without more, because the law does not require him to do any 
other act in order to enable him to effect a change in respect of these matters. 
If he wishes to effect a change in respect of any matter covered by Schedule II, 
he must proceed to follow the provisions of s. 46(2) and give, in the first 
instance and as a preliminary step, a notice of change. Moreover, the ban 
placed on conciliation proceedings under s. 64(a) (iit) having been removed, 
it is open both to the employers and to the employees to initiate conciliation 
proceedings by giving a notice of change underes, 42. That clearly is the 
effect of the specific provisions ob the statute. But the question that we have 
been called upon to determine goes a little further thm? that, and the ques- 
tion-is by what is the relationship between the employers and the employees 
regulated after an award is terminated? Does termination of the award 
create a vacuum and leave the employées to the tender mercy of the employer! 
Does it, by providing that the award shall cease to have effect, get rid of the 
award so as to bring about the result that any agreement that governed the 
relations of the parties prior to the date of the award is thereby revived; or 
does it preserve such rights as the employees have, prior to the date of termi- 
nation, already enjoyed under the award or does it preserve the whole of the 
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award until it is changed by the procedure prescribed by the Bombay Indus- 
trial Relations Act for a change? Now,. quite obviously it would not 
be possible for any Court to take the view that the termination of the award 
creates a vacujim in which the employees are at the tender mercy of the em- 
ployer; nor does it appear to us to be possible to hold that by the termination 
of the award the contract or agreement that- governed the relations of the 
employer and the employees prior to the award is in some manner revived. 
Initially that contract or agreement had binding effect; but it ceased to have 
such effect on the award taking effect and the moment the award became bind- 
ing on the parties, the antecedent contract or agreement was superseded by 
the award. It is not a case of an antecedent contract or agreement being sus- 
pended, because there is no provision for suspension which can even be spelt 
out from any of the sections of the Bombay Industrial Relations Act. The 
award, or as the case may be, a registered agreement or a settlement under the 
Bombay Industrial Relations Act has obviously the effect of superseding the 
contract or agreement that existed and that regulated the relations between 
the employer and the employees prior to the registered agreement, settlement 
or award taking effect under the provisions of the Act. Then we come to the 
next possibility: Is only so much of the award preserved as relates to the 
ights already enjoyed by the employees before the termination of the award! 

e find it difficult so to hold. There is no principle or logic in ‘dealing with 
an award in this piecemeal manner and preserving rights that have already 
been actually enjoyed and destroying those which, although they may have 
accrued, have to be enjoyed in future in terms of the award. . Patel for 
the petitioners has argued that on the termination of the award the effect or 
rather the result that is brought about is that the rights of parties are frozen 
as of that date. Assuming such a concept of freezing the righta was adopted, 
even the freexing would be in respect of rights that have already accrued and 
it is not quite easy to conceive of rights which would not acorue to an em- 
ployee under an industrial award and which can only be contingent. In any 
event, if the original contract or agreement has been superseded by the award, 
holding that the award is no longer what governs the relations between the 
employer and the employees would necessarily. create a vacuum. Trying to 
save the creation of a vacuum by splitting up the award into two the 
award under which benefits have already been enjoyed and that part of the 
award under which benefits have not been enjoyed, is dissecting the award in a 
manner not justified in law or logic. There appears to be on the scene after 
the termination of the award only one thing that can govern the relations 
between the employer and the employees and that undoubtedly can be nothing 
else than the award itself. The result of the award ceasing to have effect is 
not that the award ceases to exist; the result of the award ceasing to have 
effect is, as I have already pointed out, that it is open to either party to give 
a notice of change and to attempt to bring about a aage Further, it is open 
to the employer in cases in which he can bring about a change without a notice 
of change such as the matters enumerated in Schedule III to proceed to bring 
about the change, because the impediment placed in his way by s. 46(3) is 
removed. But until a change is brought about by the act either of the em- 

loyer or the empleyes after following the relevant provisions in the Bombay 
dustrial Relations Act, 1948, the award that exists shall continue to regu- 
late the relations between the employer and fhe employees. 

Now, Mr. Patel for the petitioners had pointed. out that under the Indus- 
trial Disputes Act, 1947, which is a Central Act there are provisions which in 
terms continue the operation of the awatd after it has ceased to be in opera- 
tion, and if such a result was intended by the Bombay Legislature, they would 
have made similar provisions in the Bombay Industrial Relations Act, 1946. 
Now, the provisions on which Mr. ‘Patel relies are to be found im s. 19 of the 
Industrial Disputes Act, 1947. That section deals with the period of opera- 
tion of settlements and awards. Subsection (3) provides the period for which 
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an award shall remain in operation and then sub. (6) provides: 
“Notwithstanding the expiry of the period of operation under sub-section: (3), the ' 
award shall continue to be binding on the parties until a period of two months has elapsed 
from the date on which notice is given by any party bound by the awerd to the other 
party or parties intimating its intention to terminate the award.” i 
Now, both sub-s. (3) and subs. (6) have to be read together; and when sgo 
read, what the statute provides is that although the award may be one which 
is to remain in operation for the period prescribed in sub-s. (3), yet it shall 
remain in operation until two months after notice of termination has been 
given by any of the parties. To that extent the provision in the Bombay Act 
is somewhat different, because under s. 116(1) of the Act a registered agree- 
ment, settlement or award ceases to have effect on the date specified therein. 
But when Mr. Patel relies on the provisions of s. 19(6) of the Central Act for 
the proposition that if the Legislature intended that the award should remain 
in operation after it has ceased to be in operation they should have so pro- 
vided, then clearly that is not the effect of s. 19(8), because it must be read 
and interpreted along with s. 19(3) and not disjunctively in the sénse that an 
` award ceases to have effect after the period prescribed under subs. (3) but 
its effect is extended under subs. (6). Indeed, s. 19(6) does not deal with 
the situation with which we are concerned in these petitions, viz. what happens 
after the award ceases to have effect two months after the date of notice to 
terminate the award. The Parliament has not dealt with that situation under 
the Central Act; and, therefore, the language employed in s. 19(6) has no 
bearing on the question that we have to determine. The position, however, 
that would arise after the award ceases to have effect under the provisions of 
s. 19 would undoubtedly bè analogous to the position that would arise after 
the award ceases to have effect under s. 116(1) ; and having regard to this fact, 
a decision of a Division Bench of this Court in Mangaldas Narandas v. N. N. 
Nagrashna’ becomes relevant for the purpose of decision of the question that 
has arisen before us. In that application what had happened was that there 
was an award under which the workers were entitled to wages at the rate of 
Rs. 36-0 per 1,000 bidis manufactured by them. The employer terminated 
the award and gave notice that he would thereafter pay only Ra. 3-2-0 per 
1,000 bidis. There were no provisions at the relevant time in the Central Ad 
for giving notice of a change and the contention that was raised before their 
Lordships was that the award having been terminated the employer was left 
free to alter the wages that were payable under the award to the bidi work- 
ers viz. Rs. 8-6-0 per 1000 bidis. This contention was negatived by their Lord- 
ships, and Mr. Justice Shah, who delivered the judgment of the Bench, clearly 
and unequivocally holds that the termination of: an award does not have the 
effect of terminating the obligations flowing from the award. With that posl- 
tion we are in respectful agreement and the decision applies in terms to what 
we have to decide in this case. We are, therefore, clearly of the opinion that 
the effect of termination of an award is not that the rights which flow from 
that award cease to be available to the employees, but the effect of termina- 
tion is that the award continues to govern the relations between the employer 
and the employees until such time as a change is effected in accordance with 
the provisions of the Bombay Industrial Relations Act, 1946. 
- This leaves for determination, a subsidiary argument and that is that in 
this cage the award relates to a wage scale and a wage scale is not one of the 
matters enumerated in Schedule II. Now, in the first instance, as we have 
pointed out earlier, the employer after termination of an award is entitled to 
make a change without more only in®respect of matters specified in Schedule 
IO and a wage scale is certainly not a matter specified in Schedule LI. The 
employer is entitled to make a change or rather take proceedings to bring 
about a change by giving a notice of change in respect of matters specified in 
1 (1957) Special Oivi lication No. Gokhale JJ., on Feb 25, 1957 al 
118 of 1066 doided by JC. Shah and ig ii 
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Schedule IL and item 9 of Schedule II is: ‘‘Wages including the period and 
- node of payment”. Now, the expression ‘‘wages’’-has been defined in s. 8 (39) 
of the Act as follows: i 

_ © Wages’ mgans remuneration of all kinds capable of being expressed in terms of 
money and payable to an employee in respect of his employment or work done in such 
employment...” 


It appears to us that a wage scale is obviously within this definition of ‘Wage’, 
because a wage scale prescribes the remuneration that is payable to an em- 
ployee in respect of his employment or work done in such employment. In 
our opinion, a wage scale is included in item 9 of the Second Schedule, and if 
the employer wished to effect a change in that wage scale after termination 
of the award, it was incumbent upon him to give a notice of change and fol- 
low the procedure prescribed by the Bombay Industrial Relations Act conse- 
quent upon such notice of change. 

With regard to the second petition in which we are concerned with a gra- 
_tuity and not a wage scale, any gratuity payable on discharge is specifically 
included in the definition of ‘‘wages’’ under s. 8(39) (vi), and it is not dis- 
puted before us that gratuity falls within item 9 of the Second Schedule to 
the Bombay Industrial Relations Act. 

In our opinion, therefore, the Industrial Court was right in the conclusion 
which it arrived at and the petitions, therefore, will be dismissed and the rule 
discharged with costs. 

We might state that one of the points urged on behalf of the employees 
before the relevant Tribunals was that the notice of termination itself was bad. 
But the Industrial Court did not consider it? necessary to go into that question, 
and although that plea has not been abandoned, we ourselves found it unneces- 


sary to decide or determine it. 
Order accordingly. 


ORIGINAL CIVIL. 


Before Mr. Justice S. T. Dest, 
CHIRANJILAL FULCHAND PARASRAMPURIA 
v. 
DWARKADAS & 00. LTD.* 
Arbitration Act (X of 1940)—East India Cotton Association, Bye-law 38-B—Whether dis- 
pute as to validity of transactions can be decided by arbitrator—Principles governing 


sons composing it, : 

A party, who disputes the legality of a contract on the ground that it is illegal 
ab initio, is not bound to appoint the other arbitrator as required by bye-law 38-B 
of the East India Cotton Association. Any appointment of arbitrators made fon- 
obstante his contention will not enable the arbitrators to enter on or proceed with 
the reference. If en award is made in such p case, it cannot be upheld. Before 
an arbitrator can enger on the reference, there must be no dispute about the existence 
or legality of the arbitration agreement 

Heyman v. Darwins, Ld? and Ruby General Insurance Co. Ltd. v. Pearey Lal 
Kumar", referred to. e 

It is only the Court or a judicial tribunal constituted by law that has the power 
to enquire- whether it has jurisdiction to decide a matter. But an arbitrator is no 
more than a domestic forum. Unlike the Court or a judicial tribunal, -the arbitra- 


Decided, November 28, 1956. O.OJ. Award 17 [1942] A. O. 856, 366. 
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tor derives his power not from any law making authority but from the parties 
themselves, that is, from the arbitration agreement, which is the only source of his 
jurisdiction. He is inflexibly restricted to the decision of the particular matter 
referred to him. Not having jurisdiction to decide the question of the existence of 
the contract said to contain the arbitration clause, he cannot say” that he would 
still have jurisdiction to decide on the merits of the disputes brought before him, 
subject to the final veto of the Court on the point of factual or legal existence 
of the contract. Í : 

A person who deals with a firm may or may not have any knowledge of the con- 
stitution of that firm. Apart from cases where he knew that he was dealing with an 
individual and not with any firm it is always open to him to say that when he entered 
into any contract with a firm he was-doing so with whosoever constituted that firm 
at the date of the contract. He is not bound to make any inguiry as to how that 
firm was constituted, and when he makes any claim against a firm, he does so as 
against those who were carrying on business in that name. In such a case if he 
makes any demand against the firm on the contract and in doing so alleges that two 
persons were carrying on the business of that firm, it is not open to one of them to 
contend that as he alone is the sole proprietor of the firm and the other person is 
not a partner in the firm, the demand 1s not valid. This rule is equally applicable 
when the firm is called upon to appoint the other arbitrator as required by bye-law 
38-B of the East India Cotton Association. 


PETITION to set aside an award. 


The respondents were members of the Bast India Cotton Association and 
the petitioner was their constituent. In April and May, 1954, the petitioner 
gave instructions to the respondents to sell in all 7000 bales of cotton on his 
behalf and contracts for these sales were duly furnished to the petitioner who 
did not dispute these contracts. The respondents squared up the petitioner’s 
outstanding transactions of sale of 7000 bales, by a contract dated June 22, 
1954, purchasing 7000 bales. The petitioner contended that he had not given 
any instructions to square up his outstanding transactions of sale of 7000 bales, 
In the courge of the correspondence which preceded the reference to arbitra- 
tion, which was challenged in the present petition, the petitioner contended that 
all the transactions were in contravention of the Forward Contracts Act and 
the by-laws of the Hast India Cotton Association, and were, therefore, illegal. 


K. T. Desai, with K. K. Desai, for the petitioner. 
N. A. Modi, with R. J. Joshi, for the respondents. 


_ 8. T. Desar J. This is a petition to set aside an award. The petitioner 
according to him carries on business in his own name as Chiranjilal Fulchand 
Parasrampuria and also in the firm name of Messrs. Chiranjilal Parasram- 
uria. -The respondents, who have obtained an award against the firm of 
‘Chiranjilal Parasrampuria’’ for the aggregate sum of Rs. 1,21,685 are 
members of the Hast India Cotton Association, and were employed by that 
firm to act as commission agents to effect transactions in cotton in accordance 
with the by-laws of that Association. The award is in respect of transactions 
put through by the respondents during the months April, May and June, 1954, 
in pursuance of such employment. In respect of the clearing dated June 18 
1954, the respondents claimed from ‘‘Chiraujilat Parasrampuria’’ a sum o 
Rs. 55,820 and in respect of the next clearing a further sum of Rs. 65,865. 
These amounts were not paid to the respondents on the “due dates of the rea 
pective settlements. Correspondence ensued to which it will become necessary 
to refer in some detail, but for the puypose of the present narrative it is suff- 
cient to observe that in that correspondence the respondents claimed from the 
petitioner and his brother Ramrikhdas Parasrampuria the two sums on the 
allegation that instructions for the transactions had been given by both of 
them and it was at their instance that the business had been effected in the 
name of ‘‘Chiranjilal Parasrampuria’’. The suggestion was that they were 
partners in that firm. The contention raised on the other side in that oor- 
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respondence was that Ramrikhdas Parasrampuria had nothing to do with those 
. €ransactions and he had not given any instructions to the respondents im reg- 
pect of any of them. The petitioner for himself denied all liability to the 
respondents and his contention was that the transactions in respect of which 
the two amotfnts were claimed were all illegal as being in contravention of 
the Forward Contracts Control Act and the by-laws of the Association. He 
also contended in that correspondence that there was ‘‘no arbitration agree- 
ment of reference”. The respondents in ‘that correspondence persisted in 
their allegation that the petitioner and his brother Ramrikhdas were liable as 
aaa im respect of the business effected in the name of ‘‘Chiranjilal 
arasrampuria’’. They denied the correctness of all the -contentions raised 
by the petitioner. In accordance with the rules of the Association they ap- 
pointed an arbitrator and called upon the petitioner and his brother to ap- 
point an arbitrator ‘‘on behalf of Chiranjilal Parasrampuria’’. The petitio- 
ner declined to appoint any arbitrator. The contention was that the transac- 
tions were illegal and there was no arbitration agreement of reference and the 
hg tering were not entitled to appolnt an arbitrator or to call upon him 
to appoint an arbitrator. Thereafter the Chairman of the Association acting 
under the relevant bye-law of the Association appointed two arbitrators to 
decide the disputes between the parties. The petitioner by his attorneys’ letter 
dated November 9, 1954, pointed out to the arbitrators that there was no valid 
reference in writing for referring the disputes to arbitration. He denied in 
that letter the factum of the arbitration agreement and the legality of the 
transactions and contented that the arbitrators had no jurisdiction to adjudi- 
cate upon the matter. The arbitrators proceeded to hear the matter ez-parte 
and made their award on December 15, 1954, for Ra. 121,685 in favour of 
the respondents against ‘‘Chiranjila} Parasrampurie’’. That award is chal- 
lenged by the petitioner on a number of grounds. 

The first contention pressed before me by Mr. K. T. Desai, learned counsel 
for the petitioner, was that the petitioner was under no obligation to appoint 
any arbitrator’ to decide the disputes that had arisen between the parties. 
Reference was made to by-law 88B of the by-laws of the Association which 
empowers the Chairman of the Association to appoint two arbitrators to de- 
cide the disputes between the parties inter alta: 

(1) “If after one party has appointed an arbitrator ready and willing to act, the 
other party refuses or neglects to appoint a second arbitrator (ready and willing to 
act) within 24 hours after service af written notice of that appointment in Bambay, or 
within three days after service thereof elsewhere in India, or within seven days after 
service thereof elsewhere than in India”. 

It will be convenient before I enoda the argument of Mr. K. T. Desai to 
refèr as succinctly as possible to correspondence on which this contention 
rests. What the respondents did in the correspondence relied on by Mr. K. T. 
Desai was that in the letter dated July 2, 1954, that they addressed through 
their attorneys, they called upon the petitioner and Ramrikhdas as partners 
in the firm of Chiranjilal Parasrampuria to pay up the amount claimed by 
them. “Ramrikhdas denied that he was a partner. The petitioner contended 
that the transacti were illegal and no liability attached in respect of the 
sime. In their attornéys’ Igtter of August 16, 1954, the respondents repeated 
that both the petitioner and his brother Ramrikhdas had given instructions 
for the business done in the name of Chiranjilal Parasrampuria and called 
upon them to appoint an arbitrator. The respondents’ attorneys’ letter of 
September 9, was headed: l 

l : Arbitrafton : 


‘Dwarkadas & Co. Ltd. 
v. 
Chiranjilal Parasrampuria. 


In that letter which was addressed only to the petitioner they repeated their 
allegation that both the brothers had done business in the name of the firm of 
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Chiranjilal Parasrainpuria and called upon that firm to appoint the other 
arbitrator. The letter which their attorneys addressed to the Secretary of the . 
East India Cotton Association Ltd. also was headed as above. In that letter 
also they repeated the same allegation and stated that disputes had arisen 
between the respondents and the said firm of Chiranjilal Parasrampuria, and 
further stated that they desired to have the said disputes: resolved by arbitra- 
tion under the rules of the association. It is clear from the correspondence 
that the respondents had called upon the firm of ‘‘Chiranjilal Parasrampuria”’ 
to appoint the other arbitrator. 


I shall reproduce the argument of Mr. K. T. Desai precisely as it was pre- 
sented. It was said that under by-law 88B of the by-laws of the Association 
the Chairman had the right to appoint arbitrators for both the parties after 
disputes had arisen between them and one party had called upon the other 
party to go to arbitration and if and only if the other party had failed to 
‘appoint an arbitrator. The accent was on the expression ‘‘the other party’’. 
Tt was said that there was no failure on the part of the petitioner himself. If 
at all there was any failure it was by the firm of ‘‘Chiranjilal Parasrampuria’”’ 
against whom the claim was’ made. Then it was said that the respondents 
called upon both the brothers Ramrikhdas and Chiranjilal to appoint a single 
arbitrator which requisition they were not bound to carry out. The obliga- 
tion to appoint any arbitrator could arise only if there was a submission in 
writing by a firm of partners but there was no submission by a firm consisting 
of partners. 

The argument was stressed in the form of an interrogation and an answer: 
Who was the other party! It was the firm of Chiranjilal Parasrampuria. 
In the. correspondence the firm was asked to appoint an arbitrator. This ac- 
cording to learned counsel meant ‘‘you two must jointly appoint an arbitra- 
tor’. The right to appoint an arbitrator in such a case was a joint right and 
not a several right. It was denied that Ramrikhdas was a partner. The peti- 
tioner alone not having been called upon to appoint an arbitrator was under 
no obligation to do so; and if that was go, it could not be said that there was 
any failure on his part to appomt an arbitrator. The argument had to 
the length of stating that it would be bad in law to call upon a firm poa 
to consist of more than one person to appoint an arbitrator when in fact it is 
not a firm of partners, and it is denied that there is in fact any partnership 
firm. In such a case it is only the individual who claims to be the sole pro- 
prietor of the firm that can be called upon to appoint the other arbitrator. The 
argument ran that the respondents had no business to call upon the petitioner 
and his brother to join in appointing the other arbitrator on the allegation 
that they were partners, and since they did so they were legally in error. 

In my view, the fallacy of the argument lies in this that it is founded on 
the supposed existence of the ‘‘firm’’ as a body distinct from the members 
composing it or as distinct from its sole proprietor. If properly analysed, this 
is the basis of the whole argument of Mr. Desai. Now, an ordinary firm ig 
essentially composed of persons entering into a contract of co-partnership with 
one another. The legal notion of a firm is materially different from the ordi- 
nary concept of commercial men who are apt to look upon,a firm in the light 
in which lawyers look upon a corporation, i.e. .as a body distinct from the 
membets.composing it and having rights and obligations distinct from those of 
its members. In mercantile usage, a firm is regarded as having sufficient degree 
of personality to justify such commonplaces as advertisements which claim 
that a firm has been established for over a century, although there are bound 
to have been numerous changes in the constitution of the firm or even if it 
may be the sole proprietary concern of an individual. Under our law—the 
English law on the question is not dissimilar—the firm as a matter of substance 
is not recognised as distinct from the persons composing it although in ad- 
ministering partnership assets and in respect of registration of firms the law 
does to some extent adopt a practical view and as a matter of procedure allows 
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i algo the case of a person trading by himself as a firm. Now, one man can: 
not constitute a firm. Yet even in such a case the strict legal view of the 
firm is departed from and the label is recognised for procedural and practical 
purposes. But, as a matter of substance, the law does not clothe the firm with 
any impersonification and it has so often been remarked that the firm is not 
a legal entity nor a jural person but a label or a convenient method of denoting 
the persons who constitute the firm. What is merely permitted and done as a 
matter of convenience has been availed of at times in support of some curious 
and ingenious arguments urged before the Courts. which, if scrutinised, draw 
inspiration from the supposed distinction between the firm and its members 
or between the firm and its sole proprietor. 


Now, the argument pressed by learned counsel for the petitioner, as I have 
already indicated, was that the petitioner was the sole proprietor of the firm 
of Chiranjilal Parasrampuria and he alone and not the firm alleged to con- 
sist of two partners could legitimately be called upon to name the other arbi- 


‘trator. A person who deals with a firm may or may not have any knowledge 


of the constitution of that firm. Apart from cases where he knew that he 
was dealing with an individual and not with any firm it is always open to 
him to say that when he entered into any contract with a firm he was doing 
go with whosoever constituted that firm at the date of the contract. He is not 
bound to make any inquiry as to how that firm was constituted, and when he 
makes any claim against a firm, he does so as against those who were carrying 
on business in that name. In such a case if he makes any demand against the 
firm on the contract and in doing so alleges that two persons were carrying on 
the business of that firm, I do not comprehend how it can be open to one of 
them to contend that as he alone was the sole proprietor of the firm and the other 
person was not concerned with the business, the demand is not valid. The de- 
mand in such a case is a8 much against one as the other and it is incumbent 
upon both to meet it or upon one of them who says that he alone is the real 
contracting party. But he cannot say that there is no demand upon him simply 
because it was made against him and another on the allegation that they are 
partners. The present contention of the petitioner is substantially akin to 
this. 


To go back to by-law 38B of the Association: When one party calls upon 
the other party to nominate his arbitrator, the other party may be an indivi- 
dual or an individual carrying on business in a firm name or an ordinary part- 
nership firm. When the first party calls upon the ‘‘other ” and the 
other party has been described in the contract as a firm—the that in this 
ease the firm of Chiranjilal Parasrampuria was that other party is not disg- 
ales ted—what the first party does is to call upon every one who constitutes that 

to appoint the other arbitrator. And m such a case if the firm in fact , 
be a sole proprietary concern, it is the person who claims to be the proprietor 
who is called upon to appoint the other arbitrator. In the first case it would. 
be obligatory on thoge who in fact are ‘partners to appoint the other arbitra- 
tor. It is not open to those who admittedly are partners to say that because 
the first party in making the claim against the firm has stated that there was 
some other person also who Was interested in the business as a partner, they. 
are absolved from theip obligation under the fye-law. It is the duty of the 
firm howsoever constituted to appoint the other arbitrator. In the second case 
also it is the duty of the firm to appomt the other arbitrator, and if m fact 
it be the sole proprietary concern of an éndividual, it is that individual who 
must regard himself as bound to appoint the other arbitrator. The mere fact 
that the first party had aWeged that some other person also was interested in 
the business does not affect the question. It is a question of substance and not of 
form, and the substance of the matter is that the obligation to appoint the 
other arbitrator rests on the firm and cannot be dispensed with by any such, 
distinction between the firm and the person alleged’ to be interested in the 

L..—67, 
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business of the firm. The appointment of the ‘‘other arbitrator” in such a 
case can be only on behalf of the person or persons who own the business. °. 


It was, however, stressed by learned counsel for the petitioner that since it 
was: alleged that the petitioner and his brother were partners an the firm of , 
Chiranjilal Parasrampuria and the firm was called upon to appoint the other 
arbitrator, an obligation was sought to be cast on both of them to appoint 
a joint arbitrator, which, in view of their contention, it was impossible for 
them to do, and something which they were not bound to do. The suggestion 
seamed to be that such being the case, the petitioner alone was neither com- 
petent nor bound to appoint the other arbitrator for the firm, for that would 
have been tantamount to appointing an arbitrator for both the alleged part- 
ners. Now, to my mind, there is obviously a fallacy underlying this submis- 
sion. But, I need not reiterate what I have already discussed. The shortest 
answer to this argument that occurs to me is that if Ramrikhdas was in fact a 
partner and the petitioner had appointed the other arbitrator on behalf of the 
firm, that would have been a valid appointment binding on both of them. This 
would be on the principle that every partner is in contemplation of law the 
general and accredited agent of the firm. If, on tbe other hand, Ramrikhdas 
was not a partner, the obligation was only of the petitioner and the appoint- 
ment of an arbitrator in the name of the firm would have been one only by 
him alone and on his own account. The Law of Partnership is a branch of 
the Law of Agency and the result that follows from the rule enunciated above 
will be found to be no more than an application of the doctrine of agency. 
Tn: considering any such question, sometimes posed as a conundrum, it would 
tend to simplify and make easy of solution the question if the basic element 
of agency and the true legal concept of a firm are both constantly kept m 
view. The result of accepting Mr. Desai’s contention would be productive of 
a new significance of the expression ‘‘firm’’ and contrary to its legal notion. 

There was another facet of the argument that the petitioner was not bound 
to appoint the other arbitrator. It was said that one of the disputes raised in 
the correspondence by the respondents was as to the constitution of the firm of 
Chiranjilal Parasrampuria. The fact that Ramrikhdas was a partner in that 
firm was definitely challenged, and that was, according to learned counsel for 
the petitioner, one of the disputes which along with other disputes the res- 
pondents had sought to refer to arbitration. The respondents were not en- 
titled to apply to the Association for appointment of arbitrators under by-law 
88-B since the petitioner was justified in refusing to nominate the other arbi- 
trator and going to arbitration for the determination of that dispute relating 
to the constitution of the firm. It was urged that the appointment made m 
pursuance of such application was without jurisdiction and the award was, 
therefore, invalid. I have already referred to some of the correspondence on 
which Mr. K. T. Desai has relied in support of the contention that the peti- 
tioner was under no obligation to appoint the other arbitrator, and there was, 
therefore, no failure on his part to do so. In their attorneys’ letter of July ° 
2, 1954, the respondents had stated that instructions for some of the transact- 
ions had been given to them by Chiranjilal and in respect of the rest by Ram- 
rikhdas. There was nothing said in that letter about going to arbitration. In 
reply to this letter Ramrikhdas denied that he, had placed any orders with 
the respondents. The petitioner contended that the transactions were illegal 
as they were in contravention of the by-laws of the asseciation and denied his 
liability. After some further correspondence between the parties, the attor- 
neys of the respondents on September 9, 1954, addressed a letter to the attor- 
neys of the petitioner in which théy referred to him as ‘‘Shri Chiranjilal 
Parasrampuria’’ and which letter, in my opinion, is material on this parti- 
cular aspect of the case presented on behalf of the petitioner. The respond- 
ents’ attorneys stated: 

“Tn order that there may be left no ground of complaint at all we are instructed 
to repeat that your client Shri Chtranjilal and his brother Shri Ramrikhdas who along 
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with another brother have been carrying’ on business in the name of Messrs. Ramrikh- 
- das Parasrampuria have done “business with our clients and others in the name of 


appoint arbitrators for the parties to determine the disputes and differences set out in 
the previous correspondence”. . 

It is abundantly clear from this letter and the subsequent correspondence that 
the respondents had called upon the firm of Chiranjilal Parasrampuria to, 
appoint the other arbitrator, and had given an opportunity to ‘‘those who have 
carried on this business in the name of Chiranjilal Parasrampuria’’ of ap- 
pointing an arbitrator on behalf of that firm. It is in the light of this cor- 
respondence that I have to examine the present argument, and doing so I am 
of the opinion that the contention that the petitioner was called upon to ap- 
point an arbitrator not merely for the decision of the disputes arising on the 
transactions between the respondents and the firm ‘of’ Chiranjilal Parasram- 
puria, but also as regards the constitution of that firm is not well founded. 
And even if I. had reached the conclusion that the correspondence showed that 
the firm was in fact called upon to appoint an arbitrator also for the deter- 
mination of that question relating to constitution of the firm, I would have 
treated that as merely incidental and taken the view that the firm was yet 
under an obligation to appoint an arbitrator. I need not repeat what I have 
already said when examining the other phase of the preasnt argument: Some 
of those observations apply equally to the present argument. There is a fur- 
ther aspect of the matter which requires to be noticed. The true nature of 
the dispute raised by the respondents in that correspondence substantially 
amounts to this: We had transactions with the firm of Chiranjilal Parasram- 
puria. We have a claim against whoever: constitutes that firm. Instructions 
on behalf of the firm for those transactions were in fact given by both of you, 
Ramrikhdas and Chiranjilal. According to us both of you are partners and 
therefore agents. of the firm and transactions effected by us under instructions 
given by both of you are binding on the firm. One of you is falsely denying 
that he -had given any instructions or is interested in the business. We call 
upon ‘‘all those who have carried on business in the, name of Chiranjilal Para- 
srampuria’’ to appoint an arbitrator on behalf of that firm. The true effect 
of this is no more than that the firm howsoever constituted is called upon to 
nominate the other.arbitrator. It is true that the arbitrator in.such case would 
have no jurisdiction to give a binding decision on the question of the consti- 
tution of the firm against which the claim is preferred. But for certain limit- 
ed purposes he can investigate that matter. In the present cass, the arbitra- 
tora were competent to determine the question of the alleged liability of the 
firm but not the substantive question whether Ramrikhdas was or was not in 
fact a partner in the firm and liable as such. At the same time it would 
have been quite coripetent to,the arbitrators to consider the question of the 
agency and authority of Ramrikhdas (who is alleged to have given instruct- 
ions to the respondents) to bind the firm, in ‘determining the liability of the 
firm. That, of course, could have been solely for the purpose of determining 
the liability of the firm and not for the purpose of adjudicating upon the 
liability of Ramrikhdas after considering whether he was a partner or not. 
If this be the correct position, and I have no doubt that it is, I do not see how 
the award can be impeached on the ground that the respondents had raised 
a dispute which the arbitrators had no jurisdiction to decide. Confining my- 
self to the present aspect of the contention of the petitioner, the view I ‘take 
of the matter is that it cannot be said that the respondents were not entitled 


1060 THE BOMBAY LAW ESPORTHE. [VOL. LIX. 


to insist upon arbitration. It would follow that there was refusal on the part 


of the firm of Chiranjilal Parasrampuria to appoint the ‘second arbitrator - 


and the Chairman of the Association was justified under by-law 38B of the 
Association in appointing the two arbitrators who have made thp award. For 
all these reasons, I have reached the conclusion that the present contention of 
the petitioner must be negatived. ` 

The award was next attacked by learned counsel for the petitioner on the 
ground that the petitioner had denied the very factum of the contracts which 
are alleged to contain the arbitration agreement between the parties. Reliance 
was'placed on the decision of Mahomed v. Pirdjshaw', where Mr. Justice B. J. 
Wadia held that where the factum or existence of a contract is denied, there 
are no disputes arising out of or in relation to it which can be referred to 
arbitration. The arbitrators in such a case have no jurisdiction to decide whe- 
ther in fact the contract was or was not entered into. Before I turn to another 
case decided by the Appeal Court to which my attention has been drawn, it is 
necessary to examine briefly the facts on which the contention must rest. 
Three contracts for the. sale by the respondents to the firm of Chiranjilal 
Parasrampuria of 5,000, 1,000 and 1,000 bales of cotton respectively were 
furnished by the respondents to the firm of Ohiranjilal Parasrampuria 
during April and May 1954. It is not disputed that instructions for those con- 
tracts were given by the petitioner. The factum of these contracts is not dis- 
puted in the petition. There were some clearings and there was an outstand- 
ing purchase of 7,000 bales for August delivery. A contract dated June 22, 
1954, was furnished by the respondents to the firm of Ohiranjilal Parasram- 
puria. By that contract, the respondents purported to have purchased from 
that firm 7,000 bales of cotton for August delivery. It is the case of the 
petitioner that: he did not give any instructions to the respondents to square 
up ‘the outstanding purchase of those bales. Although in the petition the 
petitioner has stated in a general manner that he had disputed the contracts 
and also stated that there was no arbitration agreament, it is clear from para. 
12 of the petition that his denial of the existence of any contracts is confined to 
this alleged contract of sale by him dated June 22, 1954. 


So much for the averments in the petition. It was, however, urged by 
Mr. K. T. Desai: that in the correspondence between the attorneys for the 
parties, the’ petitioner had expreasly denied the factum of all the contracts of 
purchase and sale. Mr. Desai relied on the letter dated July 22, 1954, ad- 
dressed to the respondents’ attorneys. That letter, after setting.out the con- 
tentions of Ramrikhdas proceeds to state that Chiranjilal (the petitioner) 
denies his liability to the respondents. The denial is clearly referable to his 
contention that the transactions were all in contravention of the Forward Con- 
tracts Control Act and the by-laws of the Association, and therefore illegal. 
There ‘is nothing stated on behalf of the pétitioner in that letter or the cor- 
respondence which can be treated as denial by him of the very factum of the 
contracts on which the respondents had founded their claim. The only speci- 
fic denial on which any reliance can possibly be placed by the petitioner is that 
contained in para. 12 of the petition, and which refers in terms to the con- 
tract dated June 22, 1954, whereby the outstanding purqhase of 7,000 bales 
by the firm was squared up by the respondents, and for which contract, ac- 
cording to the petitioner, he had not given any instructions to the respond- 
ents. Now, it is élear that this contract squaring up the outstanding purchase 
òf 7,000 bales by the firm is a cross-contract alleged to have been made m 
performance of the previous contracts. In Ghelabhat Mahasukhram v. Ke- 
shavdev2, the Appeal Court, agreeifig with the view taken by Mr. Justice 
Bhagwati (as he then was) in the judgment under appeal, held that where 
one of the parties to a reference to arbitration disputes the factum or exist- 
ence of the contract in respect of which disputes arise’ and which -disputes the 
arbitrator has got to determine, the arbitrator has no jurisdiction to decide the 


` 1 (1981) M Bom. L. R. 697. 2 (1949) 51 Bom. L. R.-499. 
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estion whether in fact the contract was entered into or not. But,. where 
‘ there is an outstanding contract between a broker and his constituent as re- 
' gards the purchase of shares in a joint stock company and the broker in pur- 
suance of instructions to close the contract sells away the shares, and refers 
the dispute arising on such sale to arbitration, the arbitrator is entitled to enter 
upon the reference, even though the instructions may. be disputed by the con- 
stituent. It follows that notwithstanding disputation by the petitioner of 
the factum of the cross-contract dated June 22, 1956, the arbitratora were 
entitled to enter upon the reference. J need not here refer to some other 
decisions relied on by Mr. K. T. Desai in support of the present contention, 
ginee on the facts I have set out above, I have reached the conclusion that there 
was no denial of the factum of the contracts by the firm of. Chiranjilal Para- 
srampuria. Besides, it will be necessary for me to refer. to those decisions 
when I turn to examine the next contention abant illegality. of the contracts, 
which was strenuously preesed before me on behalf of the petitioner. . Mr. N. 
A. Modi, learned counsel for the respondents, rightly conceded that in view of 
the decisions of this Court it must be held that where the very factum of 
the contract containing the arbitration clause is denied, the arbitrators can- 
not enter upon the reference. This would be regardless of the fact whether 
denial was or was not justified, and if they yet proceed to make an award, the 
award cannot be sustained and would be set aside by the Court without it- 
self going into any investigation in the matter. It was accepted that in such 
a case the very denial of the contract would be sufficient to render the arbi- 
tration proceedings infructuous, Therefore, if on the facts of the case I had 
taken the view that there was denial by the firm of Chiranjilal Parasrampuria 
of the contracts in question, I would have on that ground alone held that the 
award must be set aside. That, however, is not the position and the present 
contention of the petitioner must fail. 


The next challenge to the award was on the score of illegality of the con- 
tracts containing the arbitration clause. It was said that admittedly 
the petitioner had from the very outset raised the dispute that the contracts 
alleged to contain the arbitration agreement were in contravention of the For- 
ward Contracts Control Act and the by-laws of the Association and were con- 
sequently illegal. It was pointed out by the petitioner in the correspondence 
that in view of that dispute about the legality of the contracts neither the 
respondents nor the Chairman of the Association had the right to appoint an 
arbitrator. In such a case the arbitrators had no jurisdiction to decide the 
matter. It was argued that where the legality of the contracts said to con- 
‘tain the arbitration agreement is challenged, the arbitrators can have no 
jurisdiction to decide that dispute. The objection to legality would go to 
the very root of the matter and the arbitrators would have no jurisdiction 
to enter on or proceed with the reference or to adjudicate upon any matters 
said to arise under the submission. It was not disputable and was not dis- 
puted that the plea of ilegality had in fact been raised in the correspondence 
and that the attention of the arbitrators had been drawn by the petitioner to 
the same. 

The point raised,by Mr. K. T. Desai requires more serious consideration. | 
put to myself the questions »-Is a party to a contract who contends that the 
contract which contains the arbitration clayse is void ab miio (as being 
ilegal) bound to appoint the other arbitrator as required by by-law 38-Bt 
And if in such a case the Chairman of the Association appoints arbitrators on 
the ground of his failure to nominate the other arbitrator, is he bound by the 
arbitration proceeding that may take place? And if in such a case an er- 
parte award is made against him, is he entitled to assail it on the mere ground 
that he had raised a dispute about the validity of the arbitration agreement! 

The argument was presented by Mr. K. T. Desai in this form. It was said 
that the question in its present form has not arisen before but there were 
certain weighty observations in support of the proposition that once a party 
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to a reference disputes the validity of the contract in respect of which differ- 
ences. have arisen and which dispute the arbitrator has got to determine, th® ' 
arbitrator has no jurisdiction to decide the question of the legality or other- 
wise of the contract. The suggestion was that the position was the same as 
if the very factum or existence of the contract had been denied. Mr. K. T. 
Desai strongly relied on the following general observations of Lord Simon, 


correct view on the matter as follows. An arbitration clause is written submission, 
by the parties to the contract, and, like other written submissions to arbitra- 
be construed according to its language and in the light of the circumstances 
which it is made. If the dispute is whether the contract which contains the clause 
ever been entered into at all, that issue cannot go to arbitration under the clause, 
for the party who denies that he has ever entered into the contract-is thereby denying 
Oined in the submission. Similarly, if one party to the alleged con- 
contending that it is void ab initio (because, for example, the making of such 
a contract is illegal), the arbitration clause cannot operate, for on this view the clause 
itself also is vold”. 
Reference was next made to the following observation of Fazl Ali J. in Rub 
General Insurance Co. Lid. v. Pearey Lal Kumar? (p. 511): ; 
“...It is said that the agreement no longer subsists, but that is very different from 
saying that the agreement never existed or was void ab tnitto and therefore is to be 
treated as non-existent”. 
Jt was conceded that these were both instances of general observations and 
could not be relied upon as cases where the precise point had come up for the 
decision of the Court. It was, however, urged that both the passages indicated 
that the plea of illegality of the arbitration agreement was treated as similar 
to the plea of non-existence of the arbitration agreement. The argument sọ 
rested 


Mr. N. A. Modi, learned counsel for the respondents, did not have much 
to say m reply to the present contention of the petitioner. It was urged that 
a clear distinction should be made between the case where the very factum of 
the arbitration agreement is disputed and the case where.the factum of the 
arbitration agreement itself is not denied but what is disputed is the legality 
of the contract embodying the arbitration clause. In the former case there 
would be total absence of jurisdiction. But in the latter case the arbitrator 
can proceed to examine the merits of the disputes covered by the arbitration 
clause and make his award on the assumption of the validity of the contract. 
And even if he is to be treated as having in fact or tacitly decided the dispute 
relating to the legality of the contract, that would not be a final decision bind- 
ing on the parties and would be a matter which could be gone into by the Court 
in the event of an award being made and challenged subsequently by a peti- 
tion. It was added that it was one thing to say that the arbitrator had in 
reality no jurisdiction and, therefore, the award should be set aside as not bind- 
ing and quite a different thing to say that the award is not binding simply 
on the ground that the legality of the contract containing the arbitration clause 
had been disputed. The question of legality could be raiged in a petition to. 
set aside the award. As for the decisions to which reference was made by 
counsel: on behalf of the petitioner, it was said that they do not lay down the 
proposition pressed for my acceptance. _ ° 

Unquestionably the general observationg of the two highest tribunals in 
India and England are entitled to the: highest respect. But they are not made 
in the selfsame context and it is not þermissible to me to lean heavily on them 
or to read them as directly leading to the conclusion I am asked to reach. The 
questions that I have indicated above remain to be decided on first principles 
‘and I shad gratefully refer to those observations later on in my judgment as 
pointers and as mstructive of the true approach to the questions. 


1 [1942] A. O. 8568. 2 [1952] 8. 0. R. 501. 
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It is of vital importance to note ‘that an arbitrator has jurisdiction only 


. $o determine such matters as the parties have agreed to refer to him. It is 


the agreement of the parties that gives him his authority, and his jurisdiction 
being founded on such agreement, no authority whatsoever can be said to have 
been conferretl on him unless the disputants are agreed on the question of 
the existence of that agreament. It is imperative, therefore, before an arbi- 
trator can take upon himself the function of arbitrating on the differences 
placed before him, that there should be no dispute as to the existence of the 
contract itself that is said to have as part of it an agreement to arbitrate. 
That contract having an arbitration clause is the very foundation of the Juris- 
diction for anything that the arbitrator is empowered by mutual consent to 
decide, and the foundation of the jurisdiction of the arbitrator is cut away as 
soon as it is contended that there is no such contract. In such a case the truth 
or otherwise of the contention is not a matter of any moment at the time. The 
very fact that the existence of the contract is disputed negatives any authority 
that he would have otherwise been clothed with. Or to put it more accurately 
he is in a position of a person on whom no authority was ever conferred to- 
adjudicate upon any dispute between the contestanta. In such a case the cru- 
cial question is not whether the contestants had in fact entered into the con- 
tract or not but whether the parties were agreed at the. threshold that there 
was such a contract. A careful reading of the decision of the Appeal Court 
in Ghelabhm Makasukhram v. Keshavdev to which I have already referred, and 
the decision of Bhagwati J. (as he then was) which was under appeal in that 
case, as also some of the other decisions referred to in the Judgment of the 
Appeal Court by my Lord the Chief Justice would all appear to proceed on 
thig principle. I have made some reference to these cases not with a view 
to drawing any conckusion by analogy—which is a fertile source of fallacy— 
but solely for the purpose of gathering the broad general principle. 

There is abundant authority for the proposition that an arbitrator has no 
jorisdiction to decide the question of the legality of the contract containing 
the arbitration clause unless the parties have gone further and specially em- 
powered him to do. But instances of such special authorisation are rare and 
for reasons which I need not go into here. Now, Mr. Modi did not quarrel 
with the above proposition, but his argument was that distinction has to be 
drawn between the dispute that there is no contract at all and the dispute that 
the contract is illegal. The decisions which lay down that where the factum 
of the contract containing the arbitration agreement is disputed the arbitra- 
tors have no power to enter upon the reference cannot obviously govern the 
dispute about illegality of any such contract. But the principle underlying 
those decisions, as I have already observed, is that an arbitrator can enter 
upon a reference only if at the very outset the disputants are agreed upon the 
existence of the contract. 

I have discussed the matter at some length because on a matter to be con- 
sidered on general principles I should assure myself of the substratum of the 
proposition I am asked to accept. I may add that I am concerned with il- 
legality in the making of. the contract and not any supervening illegality or 
illegality in the actual performance of a contract. Having ascertained the 
basis on which tht rule I am asked to accept must rest, I now immediately 
proceed to consider the qudstion whether the dispute that deprives the arbi- 
trator of all powers {n imine must relate to*the factual existence of that con- 
tract or would the position be the same when the legal existence of that con- 
tract is under dispute. Is legality, here, involved in and knit up with the 
question of existence of the contract? e The answer to the question need be 
of the shortest. A contract the making of which is illegal is on par with a 
contract which is non-existent. Such an illegal contract is destitute of all 
legal effect and is so ab tntéive and.it is in this that lies the vital distinction 
between an illegal contract and a contract which is void, for the latter is de- 
titute of legal effect onky when it is proved to be so. A contract which ig 
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bad ab intito vitiates any subsequent act or thing that may have been done 
under it. It is for this reason that a contract, the making of which is illeggl 
ab inito, is in the eye of the law non-existent. . 

It is in the light of these general principles that the arguments advanced 
by Mr. Mody require to be examined. It is difficult to draw &ny distinction 
between factual and legal existence of the arbitration agreement as Mr. Mody 
has asked me to. An agreement, the legal existence of which is disputed, 
prevents an arbitration clause in it from coming into operation as effectively 
as where its factum is denied. The position is, of course, different when there 
is any prior declaration by the Court that there is a valid and binding agree 
ment between the parties to refer their disputes to arbitration. It is equally 
dificult to accede to the argument that in such a case the arbitrator can pro- 
ceed to examine the merits of the dispute covered by the arbitration clause 
and make his award on the assumption of the validity of the contract con- 
taining the arbitration clause. For when once a dispute which goes to the 
root of the matter is raised, he can decide it only if he has the power to do 
80; he cannot proceed on any assumption. Nor is it possible to accede to the 
argument that even if an arbitrator in any such case has decided or tacitly 
decided the dispute relating to the legality of the contract, that should be 
treated not as a final decision but as a tentative decision by him, since the 
question of illegality could, notwithstanding his decision, be reviewed by the 
Court in the event of the award being challenged by a petition. I fail to see 
how an arbitrator, who has no jurisdiction to decide any such dispute rela- 
ting to the legality of the contract, can have the power to decide the question 
provisionally or tentatively, for such must be the inevitable position if Mr. 
Mody’s argument is to be accepted. This argument, if sound, could equally 
well be urged in a case where the factum of the contract containing the arbi- 
tration clause is disputed. But it is not competent to an arbitrator to enter 
on or proceed with the reference on the assumption of the existence of such 
contract when dispute 18 raised about the existence of the contract. Nor is it 
open to him to do so by provisionally or tentatively deciding the dispute as to 
the factum of the contract. 


It is only the Court or a judicial Tribunal constituted by law that has the 
power to enquire whether it has jurisdiction to decide a matter. But an arbi- 
trator is no more than a domestic forum. Unlike the Court or a judicial tri- 
bunal, the arbitrator derives his power not from any law-making authority 
but from the parties themselves, that is from the arbitration agreement, which 
is the only source of his jurisdiction. He is inflexibly restricted to the deci- 
sion of the particular matters referred to him. Not having jurisdiction to 
decide the question of the existence of the contract said to contain the arbitra- 
tion clause, he cannot say that he would still have jurisdiction to decide on 
the merits of the disputes brought before him subject to the final veto of the 
Court on the point of factual or legal existence of the contract. All these 
considerations lead me to the conclusion that a party who disputes the legality 
of any such contract on the ground that it is illegal ab inttto is not bound to 
appoint the other arbitrator as required by by-law 38B of the Association. 
Any appointment of arbitrators made non obstante his contention will not 
enable the arbitrators to enter on or proceed with the reference. And if an 
award ig made in any such cage, it cannot be upheld. 

The general observations in fhe two decisions of the Supreme Court and 
the House of Lords which I have quoted above, emphasize in a terse and 
compreased form the general principle. That broad general principle cannot 
be weakened or frittered away by fine distinctions. In my humble judgment 
those observations do lend some support to the rule that before an arbitrator 
can enter.on the reference there must be no dispute about the existence or 
legality of the arbitration agreement. The contention of the petitioner from 
the outset was that the contracts were illegal ab initio, and that being the 
dispute, the arbitration clause could not operate. And if the arbitration clause 
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could not come into operation the award must of necessity fall. For all these 
. measons I have reached the conclusion that the present contention of the peti- 
tioner must succeed. 

I have all along felt that a dishonest party who has entered into any such 
contract may not find it very difficult to raise a dispute by dubbing the con- 
tract illegal on some unsubstantial ground with a view, if possible, to avoid- 
ing arbitration proceedings. I have not overlooked this aspect of the matter 
which was stressed by Mr. Mody. But the possibility of any such contention 
being taken up cannot affect the sound principle underlying the rule. More- 
over I do not see any real difficulty arising in case of any unwarranted or 
flimsy contention of this nature. The other party will not be without a re 
medy. It is open to the party desirous of going to arbitration to file imme- 
diately a petition under the Arbitration Act to establish the legality of the 
agreement. That such a petition can lie under the Act is well-established by 
decisions of this Court. Any such petition would ordinariky be disposed of 
simply on affidavits and without undue delay. The position is in no manner 
different than when a dispute is raised about the factum of the arbitration 
agreement. There is no sound reason why the possibility of any such conten- 
tion about the existence, factual or legal, of the arbitration agreement, should 
make any difference to the operation of the rule. 

There remains to be mentioned the last contention urged before me by 
learned counsel for the petitioner. It was said that although the respondents 
were employed as commission agents, the contracts relied upon by them clearly 
show that they were contracts between a member of the recognised associa- 
tion and the firm of Chiranjilal Parasrampuria who were not members of 
the recognised association. It was contended that the contracts fell within the 
scope of s, 8(1)(b) (4%) of the Bombay Forward Contracts Control Act, 1947. 
The respondents had not previously secured the written authority or consent 
in writing from the firm of the petitioner and the contracts were, therefore, 
illegal. It was not denied by the respondents that they had not previously 
- secured the written authority or consent of the firm of Chiranjilal Parasram- 
puria for entering into or making those contracts. But the respondents relied 
on a decision of the Appeal Court in Hir} Bharmal v. Bombay Cotton Co.) 
where the question. of construction of sub-cl. (t) of s. 8(1)(b) came up for 
construction. It was there held that if consent of the party entering into a 
contract with a member of the recognised association was required as men- 
tioned in sub-cl. (#+) of s. 8(1)(b), that consent was implicit in the very fact 
of the parties having entered into the contract. Following the decision of the 
Appeal Court, I hold that there was no contravention in the present case of 
the provision of s. 8(1)(b) (t+) and the present contention must, therefore, 
be negatived. 

In the result the award will be set aside and the petition will be aHowed 


with costs. 
Award set aside. 


Solicitors for the petitioner: Mula & Mulla and Craigie Blunt & Caroe. 
Solicitors for the respondents: Motichand & Doevidas. 
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APPELLATE CIVIL. 
[RAJKOT BENCH] 


Before Mr. Justice M. C. Shah. z 


DALICHAND V. PAREKH v. MATHURADAS RAVJL* 

Indian Partnership Act (IX of 1932), Sec. 19—Partner getting off his separate debt 
against debt due to firm—Whether such discharge of his personal Uability falls 
within ambit of his tmplied authority—Payment by way of such set off whether 
binds firm. > 
Under s. 19 of the Indian Partnership Act, 1982, it is not within the implied autho- 
rity of a partner to set off his own separate debt against a debt due to his firm and 
such a payment by way of set off does not bind the firm. 

Baikunta Nath v. Hara Lal Pal’, followed. 

Dtwon Chand v. Ram Das’, not followed. 
Piercy v. Fynney’, Veeraswamy Naicker v. Ibramsa Rowther‘ and Motilal v. 
Sarupchand’, referred to. 


THAKKAR Pravinchandra Mathuradas & Co. (defendant), a firm doing busi- 
ness at Veraval, was indebted to a firm, Roy and Co. at Bantva. Roy and Co. 
filed a suit for the dissolution of the firm and one Dalichand Parekh (plaintiff) 
was appointed a Receiver in that suit. Sevaram, one of the partners of Roy 
and Co., was also doing his personal business at Veraval with the defen- 
dant firm and as such owed a sum of Rs. 2,013-1-6 to the defendant firm 
in his private capacity. In spite of a telegram dated January 9, 1949, 
sent by Roy & Co. warning the defendant firm against dealing with 
or paying any amount to Sevaram the defendant firm on January 14, 
1949, set off the aforesaid amount of the private debt against the existing 
debt due to the firm of Roy and Co. and repudiated their liability to 
pay the said sum over again to the firm. The plaintiff fled a suit against 
the defendant firm for the recovery of that amount along with other debts. 
which were not in dispute. 

The trial Court held that as Sevaram had personal and private dealings 
also with the defendant firm there was collusion and fraud on the part 
of Sevaram and the defendant firm and, therefore, the alleged set off or 
payment could not discharge the liability of the defendant firm to the 
firm of Roy and Oo. 

The defendant firm appealed to the Assistant Judge, Junagadh. The 
Assistant Judge, relying on ss. 18, 19 and 20 of the Indian Partnership 
Act, 1932, held that the defendant firm could not be said to have been 
aware of the restriction over Sevaram’s power, that the telegram dated 
January 9, 1949, signed by Roy and Co. and sent without Sevaram’s consent 
could not amount in the eye of law to a communication of the restriction 
contemplated by s. 20 on Sevaram’s powers, that there was no positive 
evidence that there was fraud or collusion. He observed in his judgment 
as follows :— 

“Under such circumstances, I am unable to stand im line with the learned Judge 
below that the communication of the telegram amount, to a valid restriction on Seva- 
ram’s powers and amounts to a communication of such a valid restriction to the appel- 
lants and, therefore, the payment of the firm’s dues made by them to him is not binding 
on the firm. I am supported in my view by the case reported in AIR 1928 Sind 37 
(Firm of Yusuf Mehboob v. Firm of Sale Mohmed). 


è 
*Deaded, July d, 1957. Civil Miscellaneous l ears 9 I. C. 116. 


A No. 6 of 1956, from the decision of 2 [1931] A. I. R. Lah. 138 
B. Vaishnav, Asistant Judge, J dh, 3 (1871) L. R. 12 Eq. 69. r 
m Oivi Appeal No. 184 of 1964, 4 oe 19M. L. J. 221, s.o. 1 L C. 200. 
the deolsion of P. D. Kamdar, Civil 5 (1935) 88 Bom. L. R. 1058. s.o. [1987] 


Judge, (J.D.), Veraval, in Civil Suit No. 223 A.I.R. Bom. 81. 
of 1951. 
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I consider that the telegram does not amount to a valid restriction on Sevaram’s 
A pewer and, therefore, even in spite of its communication, the appellants were perfectly 
entitled in dealing with him as a partner when he himself continued to behave as such. 
The fact that it was in their interest to do so, cannot affect the provisions of s. 20. I 
consider that it*is their own partner Sevaram who has wronged the firm and that the 
appellants have done nothing fraudulently to wrong them. It is true that they have 
replenished them and saved them from a loss in respect of Sevaram’s personal dues. 
The above set of facts, however, is not sufficient to suggest that they acted with fraudu- 
lent motives. I am, therefore, unable to support the view of the learned Judge who 
seems to have been guided more by the Commissioner’s opinion than by the provisions 
of a, 20 of the Partnership Act and by the absence of the proof of fraud”. 


The plaintiff appealed to the High Court Bench at Rajkot. 


A. R. Bakshi and J. R. Nanavaty, for the appellant. 
H. C. Shah, for the respondents. 


M. ©. Smam J. The only question arising in this appeal is whether 
the payment made by the respondent company by way of a set off to one 
Sevaram, a partner of Roy & Co., against a debt due by the respondent 
firm to the said Roy & Co., is binding on Roy & Co. The suit out of which 
this appeal arises was brought by the receiver of the said Roy & Co., 
uppointed by the Civil Court of Bantva, for recovering the sum due from 
the defendant firm on taking accounts of the dealings between Roy & Co., 
and the defendant firm. Roy & Co. was a partnership firm constituted 
by a deed of partnership, exh. 8/1 dated October 5, 1948, having four 
partners Salamatrai, Balchand, Sevaram and Variyaldas, each partner having 
an equal share. The said firm purchased chillies and other goods at 
Veraval through the commission agency of the defendant firm. Shortly 
after the constitution of Roy & Co., the partners fell out, and on Janu- 
ary 6, 1949, Sevaram gave a notice to the remaining partners for a dis- 
solution of the firm and for settling the accounts, the notice stating, inter 
alia, that the said other partners should not do any act on behalf of 
the partnership without his consent. On receipt of this notice, Salamatrai 
sent the manager of Roy & Co., one Kanaiyal to the defendant at 
Veraval for a settlement of accounts of Roy & . with the defendant 
firm, but the defendants refused to settle the accounts stating that they 
knew only Sevaram and they would not recognise the other partners. 
Kanaiyalal returned to Bantva and then Salamatrai himself went along 
with Kanaiyalal to Veraval and demanded a settlement of accounts but the 
defendants still refused to settle the accounts. So Salamatrai returned to 
Bantva and sent a telegram to the defendant firm on January 9, 1949, 
exh. 7/7, asking the defendants not to pay or deal with Sevaram Nebhan- 
das or else the defendants will remain responsible. Sevaram had his own 
business at Veraval and he had dealings with the defendant firm im that 
buainess. Sevaram was indebted to the defendant firm in a pum of 
Rs. 2,018-1-6 and the defendant firm in its turn was indebted to Roy 
& Co. Sevaram and the managing partner of the defendant firm met at 
Veraval, and as & result of that meeting, the defendant firm debited Roy 
& Co. with the abovesaid sum of Rs. 2,018-1-6 and credited it to Seva- 
ram, thereby setting, off their liability to the extent of the abovesaid sum 
to Roy & Co. against their dues from Sevaram personally. : 

In reply to the telegram of Roy & Co., dated January 9, 1949, the 
defendant firm sent a letter datel January 27, 1949, stating that 
they recognised Sevaram as Roy & Co., and that Roy & Co. were respon- 
gible for the dealings entered into by Sevaram, though curiously enough, 
they did not state that they had set off Re. 2,018-1-6 debiting the said 
eum to Roy & Co. The receiver of Roy & Co, Mr. Dalichand, a 
pleader of Bantva, then gave a notice to the defendant firm on March 28, 1950, 
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demanding a sum of Re. 4,065-6-0 remaining due on accounts, but the defendants 


in reply stated that Rs. 1,238-1-0 only were due from them. Thereafter the . 


receiver filed a suit against the defendant firm.. The learned trial Judge held 
that the payment of Ra. 2,013-1-6 by way of a set off was not binding on Roy & 
Co., and the defendant firm was liable to Roy & Go. for the adme. The trial 
Court allowed interest to Roy & Co., on the footing of interest due on the amount 
of each particular dealing from the date of such dealing and awarded 
Rs. 4,648-9-3, allowing the plaintiff to withdraw Re. 1,288-1-0 deposited by the 
defendants in Court and giving a decree for „the balance which in- 


cluded ‘interest as calculated above. The defendants went in appeal - 


and the learned appellate Judge held that the payment of Rs. 2,013-1-6 
was not collusive and fraudulent, that the defendant firm was entitled in its 
own interest to realise its dues from Sevaram and for that purpose to set it 
off against the debt owed by them to Roy & Co., and that the payment was 
binding on Roy & Co. The learned Judge further held that the awarding of 
interest on various sums from the dates of those sums was wrong in principle. 
Accordingly, he held that Roy & Co., were not entitled to the sum of Rs. 2,013-1-6 
nor the interest, but that interest should be calculated on the sum due to Roy 
& Co., from the date of the suit until the date of the preliminary decree at nine 
per cent. and at six per cent. from the date of the preliminary decree. In as- 
cordance with this finding, the learned Judge remanded, the case to the trial 
Court for suitably amending the decree. 

In this appeal, Mr. Baxi for the appellant has not disputed thé lower appel- 
late Court’s finding ing interest and the only point in issue now is whether 
the payment of Re. 2,013-1-6 by way of set off is binding on Roy & Co. Under 
s. 19 of the Indian Partnership Act, an act of a partner which ig done to 
carry on, in the usual way, business of the kind carried on by the firm, binds the 
firm, and the authority of a partner to bind the firm conferred by this section is 
called implied authority. Therefore, a payment made to a partner falls within 
his implied authority and is valid payment to the firm and it is competent to 
a partner to give a discharge in respect thereof so as to bind the firm, and this 
legal position is no longer in dispute. But the question is whether it is within 
the implied authority of a partner to set off his own separate debt against the 
debt due to the firm. On this subject, Lindley on Partnership, 11th edn., says 
(p. 201) ; | 

a each partner has power to receive payment of a partnership debt, and 
to give a discharge for it on payment, it does not follow that he has power to compro- 
mise or settle the debt in any way he likes without payment. As a general proposition, 
an authority to receive payment of a debt does not inchide an authority to settle it in 
some other way; and a partner has no implied authority to discharge a separate debt 
of his own by agreeing that it shall be set off against a debt due to his firm;” , 
This question of a partner’s authority to discharge a debt of his own by setting 
it off against a debt due to his firm has been considered at some length in 
| Batkunia Nath v. Hara Lal Pal.’ The English decisions on the subject have 
there been’ considered and ultimately the ruling in Ptercy v. Fynney,2 to the 
effect that a partner has no implied authority to discharge a separate debt of 
his own by agreeing that it shall be set off against a debt due to his firm, has 
been approved. The proposition in Prercy’s case has alse been approved in 
Veeraswamy Natcker v. Ibramsa Rowther,® and it’ has been defended on broad 
grounds of justice, equity and goed conscience. The test applied is whether the 
discharge of his personal liability by setting it off against a debt due to his firm 
is an act falling withm the ambit of his implied authority. The learned Judges 
of the Calcutta High Court in Batkunig Nath’s case observed (p. 118): 

“Now a partner has no implied authority to discharge his private debts by set off 
against a debt due to the partnership; consequently, such a set off by one partner can- 
not prejudice his co-partners. To put the matter in another way, whenever a party 


1 (1911) 9 L O. 116. 8 (1909) 19 M. L. J. 221, s.o. 1 I.C. %00. 
2 {i871} L: R. 12 Eq. 69. 
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received from any partner in payment for a debt due from that partner only, the in- 


. d&btedness or obligation of the firm in any form, the presumption of the law is that 


the partner gives this and the creditor recetves it in fraud of the partnership; in other 
words, if a partper releases a debt due to his firm in consideration of a release to him 
af a debt due by him solely, the presumption will be that the transaction was fraudu- 
lent.” 

As the learned Judges have pointed out, this rule has also been accepted by 
American Courts. Then follow observations which are material and they are 
(p. 118) : 

“The true principle is that as a partnership is formed for the common benefit of 
all the partners, every transaction ought legally to be a joint account and not for the 
exclustye benefit of one member of the Company so that one partner cannot bind the 
firm to pay his own private debts. We must, therefore, adopt the view that an agree- 
ment by one partner to discharge a debt due to the firm by setting off his individual 
liability against tt, is not binding on the firm, unless made with the consent of the other 
partners or subsequently ratified by them.” ; 
This principle has been followed in Motilal v. Sarupchand,' and although it is 
true that the transaction in that case had taken place in the course of winding 
up proceedings of a dissolved firm, the principle there stated, namely, that it is ` 
not a necessary act in the winding up of a dissolved firm of a partner to create 
a ‘novatio’ in respect of a debt owing to the firm, equally applies to a running 
firm. In that case too, payment was made by way of set off by which credit 
was given of the debt due from one of the partners and the sum was debited to 
the firm, and Mr. Justice B. J. Wadia held that this is not recovering a debt 
but really continuing it to somebody else as a debtor, and unless the other part- 
ners have given previous consent or have subsequently ratified or acquigsced in 
it, the transaction was not binding upon them. 

Mr. Shah for the respondents has relied on Diwan Chand v. Ram Das? where 
a contrary view was taken. The principle laid down im the rulings there re- 
ferred to is no doubt true, namely, that a partner has authority to receive pay- 
ment on behalf of the firm and to realise the debt and the payment will bind 
the firm unless fraud or collusion is proved but, with respect, that will not hold 
good where payment is made by setting it off against the debt due by a partner 
of the firm. The learned Judges have no doubt referred to Baskunta Nath’s 
case, but, with all respect, they have not touched the real point of the decision 
in that case. But apart from it, I prefer to follow the principle accepted m 
Baikunia Nath’s case. Therefore, Sevaram had here no implied authority so 
as to bind Roy & Co., by getting a credit of Rs. 2,013-1-6 im his own account 
and having the sum debited to Roy & Co., and since such payment by way of 
set off falls outside the scope of his implied authority, it must follow that it 
is not binding on Roy & Co., and on this narrow ground, the plaintiff-appellant 
ig entitled to succeed. 

Mr. Baxi for the appellant has disputed the fact of the payment itself, namely, 
the debit entry in the defendant’s books of account, but this has been found 
proved by both the Courts and the fact cannot now be disputed in second ap- 
peal. Mr. Baxi next urged that the payment by means of set off was in fraud 
of Roy & Co., and was collusive. On the principle laid down in Baikunta Nath’s 
case such payment would be Meemed to be fraudulent and actual logs or damage 
to Roy & Co. need not be proved. Mr. Shah for the respondents-defendants has 
urged that the only plea made by the plaintiff before the Commissioner was that 
Sevaram and the defendant firm had joined hands, and learned counsel 
contended that no fraud was alleged. Iteis true fraud was not alleged in terms, 
but the plea did definitely mean that the payment was collusive and the sug- 
gestion made was that it was in fraud of Roy & Co. But even if it was not 
stated specifically, the payment not being within the implied authority of one 
partner would be deemed to be fraudulent. It is no longer contended by Mr. 


1 (1ean) 88 Bom. L. R. 1688, s.c. [1987] @ [1981] A. L R. Lah. 136. 
A.L Bom, 81. 
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Shah that the defendants recognised only Sevaram and that they did not know 
. whether Salamatrai was a partner of Roy & Co., and it is now conceded that the - 
defendant firm did know: that Salamatrai was a partner. The defendants 
were warned not to make payment to Sevaram, and although tha{ cannot affect 
the implied authority of a partner to receive payment, the fact here is-that no 
cash payment was made to Sevaram, and, on the other hand, his liability was 
set against the debt due to Roy & Co. It is true that in spite of the tele- 
gram, if cash payment had been made to Sevaram, then whether Sevaram paid 
the sum to Roy & Co. or not, the payment would have bound Roy & Co. But 
here the payment was by way of set off and the transaction becomes fraudulent, 
not so much on account of the warning by the telegram, but because it fell out- 
side the ambit of Sevaram’s implied authority. Therefore, the payment in the 
present case must be deemed to be collusive and fraudulent. The learndd ap- 
pellate Judge’s order in this respect must, therefore, be set aside. 


The appeal’ before the learned appellate Judge was against the final decree, 
and if the learned Judge disallowed a certain sum or sums, the proper course 
for him was to calculate the amount ultimately due to Roy & Co., with the assis- 
tance of the parties if necessary, and not to remand the case to the trial Court 
for modifying its decree after a proper calculation. An order of remand on 
such a ground is not justified and ought not to have been made. 
the accounts, on the footing that the defendant firm is held liable to Roy & Co. 
for the sum of Rs. 2,013-1-6, the Commissioner has found in para. 10 of his re- 
port that Rs. 3,895-6-9 are due to the plaintiff from the defendants. The calou- 

tions made by the Commissioner have been accepted by the Courts below and 
are not in dispute. The Commissioner has next found that Rs. 1,253-2-6 are 
due to. the plaintiff by way of interest prior to the suit and this sum was award- 
ed by the trial Court. The lower appellate Court has, however, found against 
the plaintiff on this point, and that finding is not now disputed. The lower 
appellate Court has awarded interest from the date of the suit at varying rates 
and this part of the order is also not disputed by the plaintiff, with the result 
that interest will be allowed in those terms. 


In the result, therefore, I allow the appeal in part and pass a decree in: 
favour of the plaintiff-appellant firm for Rs. 8,895-6-9. The plaintiff-appellant 
wilt be at liberty to withdraw from the Court Ra 1,238-1-0 deposited by the 
defendants-respondents in part payment of the abovesaid decree and shall be en- 
title to recover the balance, vie. Re. 2,157-5-9, from the defendant-respondent- 
firm together with interest thereon at nine per cent. from the date ‘of the 
suit until the date of the preliminary decree and at six per cent. from the date 
of the preliminary decree until payment. The defendants-respondents to pay 
the plamtiff-appellant’s costs in the trial Court and half the costs of the plain-. 
tiff-appellant in the lower appellate Court and in this Court, and to bear their 


own costs throughout. 
Appeal allowed in part. 
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[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


SATYANARAYAN AMOLAKCHAND BHAT v. VITHAL NARAYAN 
JAMDAR.* 

Indian Contract Act (IX of 1872), Sec. 74—Damages payable for breach of contract— 
Award of compensation where loss caused—Discretion to fix amount of damages— 
Difference between power to sell goods and power to ee O ona ame 
at future date. 


There is a iT ERN EELEE IE PEEN EE iets 
a contract to sell goods at a future date. It cannot be implied that a person who 
has a power to sell ready goods must also of necessity have a power to enter into 
a contract for the sale of future goods. 

Where a sum is mentioned in a contract as damages payable by defendant to 
plaintff in a pre-estimate by the partles, s. 74 of the Contract Act applies and 
would entitle the plaintiff to reasonable damages not exceeding the amount so named 
in case there is a breach of the contract by the defendant. If, however, this amount 
has been mentioned in terrorem, it will be by way of penalty and the plaintiff will 
not be entitled to claim this amount or any reasonable amount unless it is shown 
that he has actually sustained damages. 

Section 74 of the Indian Contract Act does not say that compensation can be 
awarded even though no loss whatsoever has been caused, for the very concept 
of award of compensation is bound up with loss or damage that results from a breach 
of contract. All that s. 74 permits is award of compensation even where the extent 
of the actual loss or damage is not proved and gives discretion to the Court to fix 
the amount. 


Tus facts appear fully in the judgment. 


N. L. Abhyankar, for the appellant. 
R. R. Dandsge, for the respondent. 


MUDHOLKAR J. This ig an appeal by the defendant from a decree for 
damages to the extent of Rs. 394-40 for an alleged breach of a contract for 
the sale of saw dust. The plaintiff has fled a cross-objection in which he has 
claimed enhancement of the damages by Rs. 3944-0. 

The relevant facts are as follows: The defendant who is a forest contractor 
and a timber merchant at Yeotmal had opened a branch office at Murtizapur 
for the sale of timber and saw dust. According to the plaintiff, he had appoint- 
ed Gopikisan (P.W. 2) as the manager of the shop and that Gopilisan entered ' 
into a, contract with the plaintiff on August 29, 1948, for the supply of 2,000 
bags of saw dust within four months at the rate of Re. 1 per bag. The plain- 
tiff alleges that he paid Rs. 250 as an advance to Gopikisan, that Gopikisan | 
delivered to him only 423 bags of saw dust and that neither he nor the defendant 
delivered to him the balance. It may be mentioned that in the contract it is 
stated that if a breach were committed, the defendant would be liable to pay 
Rs. 1,000 by way of damages. The plaintiff, therefore, claimed this amount 
together with a sum of Rs. 102 which was in excess of the amount which he 
had paid to Gopikisan over end above the price of 428 bags supplied by him 
from time to time. 

The defendant denitd the claim. While he admitted that he kept a stock of 
timber at Murtizapur and also that Gopikisan was his servant who was work- 
ing at Murtizapur, he denied that Gopikjsan was either a manager of the shop, 
or a diwanji or an agent of the defendant, or that he had any authority to make 
any forward contracts for the purchase or sale of goods. He also denied the 
damages claimed by the plaintiff. 

“Decided, March 25, 1957. Beoond PER Mh Civil Appeal No. 20-B of 1950, reversing 


No. 835 of 1961, against the decision of the decision of G. P. Tiwari, Civil J 
Kale, First Additional District Judge, Akola, w ~ Murtizapur, in Civil Suit No. 104-B of 1949. 
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The trial Court dismissed the suit. The lower appellate Court, however, 
granted a decree to the plaintiff for the refund of Rs. 102 and damages to th® 
extent of Rs. 394-40. 

The first point urged on behalf of the defendant is that Gogikisan had no 
authority to enter into the alleged contract. -There is no doubt that Gopikisan 
did enter into a contract of the kind alleged by the plaintiff. But it would 
appear that Gopikisan had no authority to enter into such a contract. It is 
one thing for a person to authorise his servant to sell goods which are in stock 
with him, it is another to authorise him to enter into a contract to sell goods 
` at a future date. The plaintiff has led no evidence to prove Gopikisan’s autho- 
rity to do the latter. Indesd, he has not even alleged in his plaint that Gopi- 
kisan had any authority to enter into a contract of this kmd. He was content 
to say that Gopikisan was the manager of the branch opened by the defendant 
at Murtizapur. That allegation is not sufficient. It was necessary for the 
plaintiff to allege further that by reason of the position which Gopikisan held 
he had either express or implied authority to enter into such a contract. 
Reliance is, however, placed upon the following statement in the evidence of the 
defendant himself in support of the contention that Gopikisan had authority 
to enter into this contract: 

“In Murtizapur the P.W. 2 was ordered to sell Saw Dust between annas -/12/- to 
Rs. 1/4/- ... not below annas -12/-. ...P.W. 2 had authority to sell Saw Dust in Akola 
_ also at annas -/14/- per bag (Yeotmal delivery). It is a fact that I had also empowered 
P.W. 2 to sell Saw Dust in Akola and also in Murtizapur.” 

This part of the evidence of the defendant only shows that Gopikisan was 
authorised to effect sales. It does not show that he had any authority to enter 
into contracts. There is a real difference between a power to sell goods and a 
power to, enter into a contract to sell goods at a future date. It is clear from 
the contract on which the plaintiff relies that the transaction related to future 
goods and not to goods then in existence. It cannot be implied that a person 
who has a power to sell ready goods must also of necessity have a power to 
enter into a contract for the sale of future goods. On this short ground, there- 
fore, the plaintiff’s claim for damages must fail. l 

There is, however, another resson why, in my opinion, the plaintiff’s claim 
for damages must fail. It is that the plaintiff has led no evidence to show that 
he had suffered any damage at all; nor can it be inferred that the plamtiff 
must have suffered any damage. The learned Judge of the lower appellate 
Court when faced with this difficulty placed reliance upon the statement or 
the admission made by the defendant which is already quoted and came to the 
* conclusion that the plaintif is entitled to damages on the basis of the difference 
between the contract price and the maximum price at which the defendant had 
authorised Gopikisan to sell saw dust at Murtizapur. In the first place, this 
evidence does not show that any damage was sustained by the plaintiff. In the 
next place, this evidence is not sufficient to enable the Court to ascertain what 
was the rate of saw dust at the date of the breach. It may well bè that the 
rate was Re. 1, 0-140 or even 0-120, in which case the plaintiff would certainly 
not be entitled to damages. 

It is, however, said that the contract having specified a sam of Rs. 1,000 as 
damages for ita breach, the plaintiff was entitled f6 this amount or to a reason- 
able amount irrespective of the question whether the plaintiff had proved the 
actual loss. If the sum mentioned in the contract as dafnages payable by the 
“defendant to the plaintiff is a pre-estimate by the parties, s. 74 of the Contract 
Act would apply and would entitle the plaintiff to reasonable damages not 
exceeding the amount so named in case there was a breach of the contract by 
the defendant. If, however, this amount has been mentioned tn terrorem, it 
would be by way of penalty and the plaintiff would not be entitled to claim 
this amount or any reasonable amount unless it is shown that he has actually 
sustamed d . In the instant case, it would appear that the amount of 
Rs. 1,000 mentioned in the contract is not a pre-estimate by the parties of 
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the damage that would have been sustained by the plaintiff by reason of -the 
, bgeach. Bearing in mind that the rate of one bag of saw dust was Re. 1, the 
total price that would have been payable by the plaintiff to the defendant for 
the entire quantity of 2,000 bags would be Ra. 2,000. If the defendant 
supplied 1999 bags but failed to supply one bag there would undoubtedly be 
a breach of the contract on the part of Hi defendant and under the contract, as 
it stands, the defendant would be liable to pay Ra. 1,000 as compensation to 
the plaintiff. This would be entirely disproportionate to the injury sustamed 
by the plaintiff. It would, therefore, follow that the figure specified in the con- 
tract was fixed not as a pre-estimate by the parties of the damage which the 
plaintiff would suffer by reason of the breach, but in terrorem. Where such 
is the case, it cannot be presumed that the plaintiff must have suffered some 
damage. Therefore, the plaintiff must prove that he did m fact suffer some 
damages, though he need not prove the actual extent of the damages. Here 
the allegation is that the saw dust was to be used for manuring the fields of the 
plaintiff and that the failure of the defendant to supply the full quantity of 
saw dust contracted for resulted m damages to the plaintiff. There is no evi- 
dence to show that saw dust is used as a manure nor has one word been said 
by any one in this case that the use of saw dust gives a better yield of crops 
than otherwise. It would, therefore, follow that the plaintiff has not shown that 
he had suffered any damage at all. No doubt s. 74 says that where a sum is 
stated in the contract as payable to a party if a breach thereof is caused by 
the other party, the Court has- power to grant compensation to the party even 
though actual logs or damage is not proved. But that does not mean that com- 
pensation can be awarded even though no loss whatsoever has been caused. 
For the very concept of award of compensation is bound up with loss or damage 
that results from a breach of contract. All that a 74 permits is award of com- 
pensation even where the extent of the actual logs or damage is not proved and 
gives discretion to the Court to flix the amount. Where, as here, no logs or 
damage has ensued, there can be no question of awarding compensation. In 
my opinion, therefore, the plaintiff is not entitled to claim any damages. 

For these reasons, I allow the appeal, dismiss the cross-objection and modify 
the decree of the lower appellate Court by reducing it from Rs. 496-40 to 
Rs. 102. The plaintiff will be entitled to his costs on Ra. 102 in all the Courts 
and the defendant will be entitled to his costs on the remainder in all the 
Courts. Costs of the cross-objection will be borne by the plaintiff-respondent. 


Appeal alowed. 


[NAGPUR BENCH] 


Before Mr. Justice J. C. Shah. 
KASHIRAM KADTU BURKULE v. RAJARAM DAULAT KORDE.* 
Indian Limitation Act (IX of 1908), Art. 10—Pre-emption—Limitation—Property spld 


of physical possemion—Expression “does not admit of physical possession” whether 
refers to inability of vendor to deliver possession to purchaser. 

Article 10 of the Indian Limitation Act, 190, provides two alternative points of 
time for commencement of the period of Hmitation. If the subject of sale admits 
of physical possession, then the period of limitation commences to run from the 
date on which phyzical possession of the Whole of the property sold is taken by the 
purchaser. If the subject of sale does not admit of physical possession then the 
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‘period of limitation commences to run from the date when the instrument of sale 


is registered. What is decisive under art. 10 of the Act is the subject of sale. # - 


what is sold is property which admits of physical possession, the circumstance that 
the purchaser is by reason of some obstruction raised by a third party unable to 
obtain possession, does not make it a subject of sale not admitting of physical pos- 
session. In other words, the expression “does not admit of physical possession” does 
not refer to the inability of the vendor to deliver possession to the purchaser. It 
refers to the quantity of interest and the quality of the estate sought to be conveyed. 
If the subject of sale cannot be physically possessed, then only the second part of 
ee 
ogamaya Dasi v. Tulsa’ and Mohanlal v. Satyebhama’, agreed with. 

THE facts appear in the Judgment. 


K. @. Cheondke, for the appellant. 
A. L. Halve, for the respondent. 


J. C. Smam J. This second appeal raises a question of limitation. One 
Kashiram filed Civil Suit No. 96-A of 1941 m the Court of the Second Sub- 
ordinate Judge, Class U,-Khamgaon, to enforce a mortgage executed by one 
Saburabai in respect of fields 8 3. Noe. 2/2 and 1/1 Moura Pimpri Korde, 
taluq Khamgaon. The spit was filed against the heirs and legal representa- 
tives of Saburabai, Saburabai having died before the institution of the suit. 
A preliminary mortgage decree was passed in the suit. Thereafter there was 
a compromise between Kashiram and the mortgagors, Pursuant to the terms 
of the compromise the mortgagors executed a sale deed of the mortgaged land 
in favour of Kashiram on June 28, 1941, for a consideration of Rs. 799. Kashi- 
ram being unable to obtain possession of the land, he filed Civil Suit No. 64-A 

of 1942 against one Baliramsa for possession of the land. The suit was dis- 
missed by the trial Court, but it was decreed in appeal by the Sieg High 
Court on October 22, 1948. In execution of that decree against B 

Kashiram obtained possession of the field S. No. 2/2 on November 12, 1948. 
The plaintiff Rajaram Daulat filed on November 8, 1949, Civil Suit No, 221-A 
of 1949 in the Court of the Additional Civil Judge, ’ Class 1, on, 
Kashiram for pre-emption and for possession of the fleld S. No. 2/2. ; 

It was the plaintiff’s case that the defendant Kashiram had taken actual 
possæsion of the field on November 12, 1948, in execution of the High Court 
decree and the suit filed within one year from that date was within limitation. 
The defendant contended that the suit was barred by limitation. He submit- 
ted that he had obtained actual possession of the land in dispute on June 28, 
1941, and that he had, thereafter, been dispossessed by Baliramsa. 

The learned trial Judge held that the suit was not barred by the law of 
limitation and that the market value of the field in suit on the date of the sale 
was Ra. 300. The learned Judge accordingly decreed the plaintiff’s suit. Against 
that decree, an appeal was preferred to the District Court at Khamgaon. The 
learned Extra Additional District Judge was of the view that the fair price 
of the field was Rs. 600 at the date of the sale and that the plaintiff’s suit was 
not barred by the law of limitation. The learned appellate Judge modifed 
the decree passed by the trial Court by substituting Re. 600 for Rs. 300 as the 
preemption price—in the decree of the trial Coust. Against that decree, this 
second appeal has been preferred by the defendant. 

In support of the appeal it is urged that the suit for pre-emption filed by 
the plaintiff was barred by the law of limitation. Article 10 of the Limitation 
Act provides a period of one year to enforce a right of pre-emption, whether 
the right is founded on law, general usage, or special contract and the 
period of limitation commences to run when the purchaser takes, under the 
rale sought to be impeached, physical possession of the whole of the property 
sold, or, where the subject of the sale does not admit of physical possession. 
when the instrument of sale is registered. It may be observed that the learned 
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l Ņprdges of the Courts below negatived the contention raised by the defendant 


t he had obtained physical possession of the field in 1941 and thereafter 
he had been dispossessed by Baliramsa. They have held that at the date of 
the sale-deed Baliramsa was in possession as a trespasser, and it was only after 
the decree was passed by the High Court in second appeal, that the plaintiff 
obtained possession in enforcement of the decree. Admittedly on the finding of 
the Courts below on the date of the sale-deed in favour of the defendant the land 
in dispute was in the occupation though unlawfully of Baliramsa. By the sale- 
deed the vendors Punjabai and Sakharam purported to put Kashiram in posses- 
sion of the land. It was recited in the sale-deed (exh. P-8): 

We have this day sold the land described below without encumbrances and pos 
seesion of the land sold is deltvered to you. 

It was also recited :— 

Hence, we have delivered possession of the land sold to you in order to free our- 
selves from our debt. 

The question which falls to be determined in this gecond appeal is whether 
the subject of sale did not admit of. physical possession. If it did not admit 
of physical possession, the period of limitation commenced to run from the 
date when the instrument was registered: if it did admit of physical possession, 
the period of limitation commenced to run from the date when physical pos- 
seasion of the whole of the property sold was taken by the purchaser. It was 
urged by the defendant that the land in dispute being in the unlawful occu- 
pation of Baliramsa, the subject of the sale did not admit of physical posses- 
sion, and therefore, the period of limitation commenced to run from June 28, 
1941, and a suit filed on November 8, 1949, was barred by the law of limita- 
tion. I am unable to accept that contention. Article 10 of the Limitation 
Act provides two alternative points of time for commencement of the period 
of limitation. If the subject of sale admits of physical possession, then the 
period of limitation commences to run from the date on which physical posses- 
sion of the whole of the property sold is taken by the purchaser. If the subject 
of sale does not admit of physical possession, then the period of limitation 
commences to run from the date when the instrument of sale is registered. 
What is decisive under art. 10 is the subject of sale. If what is sold is pro- 
perty which admits of physical possession, the circumstance that the purchaser 
is by reason of some obstruction ‘raised by a third party unable to obtain 
possession, does not, in my judgment, make it a subject of sale not admitting 
of physical possession. In other words, the ression ‘‘does not admit of 
physical possession’’ does not refer to the inability of the vendor to deliver 
possession to the purchaser. It refers to the quantity of interest and the 
quality of estate sought to be conveyed. If the subject of sale cannot be phy- 
pically possessed, then only the second part of art. 10 appi 

The view that I have expressed is supported by authority. In Jogamaya 
Dasi v. Tulsa! it was held by a division bench of the Allahabad High Court 
that where a lessee had agreed with his lessor to grant him a right of 
pre-emption on sale of the house constructed on the land demised and there- 
after the lessee sold the house, which was im the occupation of a tenant of 
the lessee, the period of limitation commenced to run against the lessor in a 
suit for pre-emption when ttfe purchaser obtained actual possession of the 
house. Similarly in Mohanlal v. Satyabhamat, the Additional Judicial Com- 
missioner of Nagpur Held that the land in the possession of a trespasser at 
the date of the registration of the sale-deed is not land which does not admit 
of physical possession within the meaning of art. 10 of the Limitation Act. I 
am, therefore, unable to agree with the contention that the plaintiff’s suit 
was barreg ‘by limitation. 

The appeal, therefore, fails and is dismissed with costa. Cross objections 


dismissed with costs. 
Appeal dismissed. 
1 (1935) L L. R. 48 AN. 12. 2 (1937) 38 N. L. R. 178. 
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Before Mr. Justice Tendolkar and Mr. Justice Shelat. 
& 


MOTIRAM RAOJI GUJAR v. SDRAM TIPPANNA KAVACHAULH.* 
Mamlatdary’ Courts Act (Bom. I of 1906), Sec. 26(b)—Bombay Tenancy and Agri- 
cultural Lands Act (Bom. LXVI of 1948), Sec. 72—Words “under this “ict” tn s. 26(b) 
of Act II of 1906, meaning of—Proceeding deemed to be a proceeding under Bom. 
Act II of 1906 by reason of s. 72 of Bom. Act LXVI of 1948 whether falls within 
words “under this Act” in s. 26(6) of Act II of 1906. 
The words “under this Act” in s 26(b) of the Mamlatdars’ Courts Act, 1906, mean 
“ander the Mamlatdars’ Courts Act, 1906.” i 
A petition under the Bombay Tenancy and Agricultural Lands Act, 1948 is deem- 


deemed to have been under the Mamlatdars’ Courts Act. It only provides that the 
cel a rasan rg pe Ac aera es gaged A 
fore, a proceeding, which is deemed to be a proceeding under that Act, cannot fall 


within the words “under this Act” in s. 26(b) of the Mamlatdary Courts Act. 
THe facts appear in the Judgment. j 


8. E. Bhasme, for the petitioner. 
E. B. Kotwal, with B. G. Pradkan, for respondent No. L 


THNDOLKAR J. This petition raisæ a neat question of law arising out of an 
order of the Bombay Revenue Tribunal. The petitioner before us is the land-. 
lord and it appears that in 1961 he applied for possession of the land from the 
tenant, who is respondent No. 1, on the ground of default in payment of rent 
for three years 1948-49 to 1950-51. At that time the view prevalent in the 
Tenancy Oourts was that a notice to terminate the tenancy was necessary in 
such cases and acting on that view the Mamlatdar dismiased the application 
of the landlord for failure to give such notice. The landlord appealed against 
that dismissal, but he withdrew the appeal. Thereafter he gave a notice to the 
tenant terminating the tenancy on August 16, 1951, and again applied to 
the Mamlatdar for possession on the ground of default in payment of rent for 
the same three years as on the prior occasion. One of the contentions raised 
on behalf of the tenant was that the second petition was barred by the principle 
of res judicata and the Tribunal held that it was so barred. It is against this 
order of the Tribunal that this petition has been filed; and the question for 

e determination is whether the Tribunal erred in law in holding that the matter 
was res judicata. 

Now, it is admitted that the former petition was dismissed on the sole ground 
that notice terminating the tenancy had not been given. The new petition is 
presented after such notice was given, in other words the defect from which 
the former petition suffered no longer is applicable to the new petition at all, 
and under the circumstances it is clear that if s. 11 of the Civil Procedure 
Code or principle analogous thereto applied, there could be no question of res- 
judicata, because what was actually determined in the former proceedings was 
that there could be no order of possession without notice* of termination of 
tenancy—and nobody is asking for an order of possession in the new proceed- 
ings without notice of terminatio# of tenancy. 

But Mr. Kotwal has argued that under the Tenancy ‘Act the position with 
regard to res judicata is slightly different from the position under the Civil 
Procedure Code. He has drawn our attention to s. 72 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, which is in the following terms: 

“In all inquiries and proceedings commenced on the presentation af dbplications 
under. section 71 the Mamlatder or the Tribunal shall exercise the same powers as the 
Mamlatdar’s Court under the Mamlatdars’ Courts Act, 1906, and shall, save as provided 


"Decided, Jums 25, 1957, Gpecial Civil Application No, 1718 of 1956, 


1987.] . MOTIRAM Radsr 0, SIDÉAM TIPPANNA (4.0.4.}—Tehdolkar J. 1077 


in section 29, follow the provisions of the said Act, os if the Mamlatdar or the Tribunal 
«were a Mamlatdar’s Court under the said Act and, the application presented was a plaint 
presented under section 7 of the said Act...” 


Now, the effect of this section undoubtedly is that any application made under 
the Bombay’ Tenancy and Agricultural Lands Act shall be deemed to be a 
plaint presented under s. 7 of the Mamlatdars’ Courts Act and in relation to 
such a plaint the Mamlatdar shall exercise the same powers as he would have 
exercised if the provisions of the Mamlatdars’ Courts Act applied. Then 
Mr. Kotwal draws our attention to s. 26(b) of the Mamlatdars’ Courts Act, 
which is in these terms: 

“No suit shall He under this Act—... 

(b) in respect of any removal of any impediment or of any dispossession, recovery 
of possession or disturbance of possession, that has been the subject of previous proceed- 
ings, to which the plaintiff or his predecessors in interest was a party, under this Act, 
or in a Civil Court, or under Chapter XII of the Code of Criminal Procedure, 1898.” 
Now, in so far as the landlord applied for recovery of ena fea applica- 
tion was to be treated as a plaint filed under the Mamlatdars’ Courts Act by 
virtue of s. 72 of the Bombay Tenancy and Agricultural Lands Act; and to this 
plaint the provisions of 8, 26(b) have undoubtedly to be applied. It remains 
to be considered whether by applying those provisions the second application 
is barred. 

Now, the ingredients laid down by a. 26(b) for a bar of suits are inter ala 
three (1) that there should have been a suit in respect of recovery of possession, 
(2) that the plaintiff or his predecessors in interest should have been parties 
to such a suit or proceeding and (3) that such previous proceedings were under 
this Act or in a civil Court or under Chapter XII of the Code of Criminal Pro- 
cedure. Now, no doubt, in respect of recovery of possession for which the 
second petition was presented there was a previous petition. No doubt the 
previous petition was between the same parties. The only question is whether 
the previous petition falls within the words ‘‘under this Act’. What 
Mr. Kotwal urges is that the true effect of s. 72 of the Bombay Tenancy and 
Agricultural Lands Act is to incorporate into that Act bodily s. 26, and if he 
is right in that submission, then obviously the words ‘‘under this Act” would 
in the context of the Tenancy Act mean ‘‘under the Tenancy Act’’; but in our 
opinion that is not the true effect of s. 72. Section 72 merely provides, as we 
have pointed out earlier, that a petition presented under the Tenancy Act shall 
be deemed to be a plaint under the Mamlatdars’ Courts Act and the provisions 
of the Mamlatdars’ Courts Act shall apply to such a plaint. That is a far 
different thing from saying that the provisions of the Mamlatdara’ Courts Ad? 
shall be bodily incorporated into the Bombay Tenancy and Agricultural Lands 
Act. Therefore, the words ‘‘under this Act’’ in s. 26(b) of the Mamlatdars’ 
Courts Act, 1906, can only mean ‘‘under the Mamlatdara’ Courts Act, 1906”, 
and obviously the first petition, which was presented for recovery of possession 
by the landlord was not a petition under the Mamlatdars’ Courts Act. But 
then Mr. Kotwal urges that s. 72 of the Bombay Tenancy and Agricultural 
Lands Act applied to the first petition as well and, therefore, the first petition 
must also be treated as a plaint under the Mamlatdars’ Courts Act. That, no 
doubt, is true; but treating it as a plaint under the Mamlatdars’ Courts Act 
ia not the game thing as saying that it is a plaint under the Mamlatdars’ Courts 
Act. In other wo what is a petition’ under the Tenancy Act is by law 
deemed to be a plaint under the Mamlatdara’ Courts Act by reason of s. 72, 
and s. 26(b) does not provide that the former proceeding should have been or 
should be deemed to have been under the Mamlatdara’ Courts Act. It only 
provides that the former proceeding should have been under the Mamlatdars’ 
Courts Act and, therefore, a proceeding, which is deemed to be a proceeding 
under that Act, cannot, m our opinion, fall within the words ‘‘under this 
Act”. There ia, therefore, in our opinion, no question of res judicata in this 
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case and the Tribunal, with respect, came to a wrong conclusion in deciding 
that the petition was barred by the principle of res judicata, . 


z ' eo . 
Now, so far as the defaults committed by the tenant are concerned, there are 


concurrent findings of fact; but since the Tribunal took the view that the claim 
was barred by res judicata, it had no opportunity to consider Whether in the 
facts and circumstances of the case the tenant should be relieved against for- 
feiture. Therefore, we set aside the order of the Tribunal and remand tho 
matter back to the. Tribunal to determine whether on the facts and circum- 
stances of the case relief against forfeiture should be granted to the tenant and 
dispose of the matter accordingly. No order as to costs. 


‘Order accordingly. 


“= ss Before Mr. Justice Dirit and Mr. Justice Shelat. 
BABU LAXMAN MORE v. NARHAR MAHADEO APTRH.* 

Bombay Prevention of Fragmentation and Consolidation of Holdings Act (Bom. LXI of 

1947), Secs. 26, 36, 2(8), 35—Bombay Tenancy and Agricultural Lands Act 
(Bom. LXVII of 1948), Sec. 74—Assistant Consolidation Officer passing order in 
proceedings under Tenancy Act—Whether such order appealable. 
An order passed in proceedings under the Bombay Tenancy and Agricultural 
Lands Act, 1948, by the Assistant Consolidation Officer, acting under s. 26(1) of the 
Bombay Prevention of Fragmentation and Cansolidatian of Holdings Act, 1947, is 
pppealable under s. 74 of the Bombay Tenancy and Agricultural Lands Act, 1948. 


THe facta appear in the judgment. 


_B. G. Samant, for D. M. Parulekar, for the petitioner. 
V. M. Inmaye, for opponent No. 1 , 


Dx J. This is a petition under art. 227 of the Constitution of India and 
it arises out of an application made by opponent No. 1 to obtain possession of 
a field bearing Survey No. 57 for non-payment of rent. 

Opponent No. 1 is the owner of the field in question which was let out to the 
present applicant. In respect of the years 1950-51, 1951-52 and 1952-53 the 
applicant made defaults whereupon opponent No. 1 made an application for 
possession under g. 29 read with s. 14 of the Bombay Tenancy and Agricultural 
Lands Act, 1948. The learned Assistant Consolidation Officer allowed the ap- 
plication and made dn order evicting the applicant from the land in suit. There 
ewas-an appeal to the Prant Officer and the learned Prant Officer allowed the 

tenant’s appeal, reversed the order of the officer and directed that the possession 
of the suit land should be handed over to the tenant. From the appellate order 
an.application in revision was preferred before the Bombay Revenue Tribunal 
‘and a Bench of that Tribunal, sitting at Belgaum, reversed the order of the 
District Deputy Collector as well as of the Additional Assistant Consolidation 
Officer and directed that-the possession of the land, if it was with the tenant, 
should be restored to the landlord. From that order the present petition has 
been preferred, and the question for decision is whether the orger of the Bombay 
Revenue Tribunal is correct. ee . 

Mr. R. G. Samant, appearing for the tenant, contends that the Bombay 
Revenue Tribunal was wrong in law in taking the view that no appeal lay 
from the order made by the Consolidation Officer on August 28, 1955. In 
order to understand the contention, it js necessary to refer to two sections of 
the Bombay Prevention of Fragmentation and Consolidation of Holdings Act, 
-1947. Before, however, referring to these two sections, it may be observed that 
the present dispute is between a landlord and’a tenant, and the landlord’s case 
is that he is entitled to obtain from the tenant posseagion of the suit land because 
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the tenant has committed three defaults in the payment.of the amount of rent. 
U is obvious that the Aft, which is applicable, is the Tenancy Act of 1948; but 
s. 26 of the Bombay Prevention of Fragmentation arid Consolidation of Hold- 
inga Act, LXII of 1947, provides, by subs. (1), that during the continuance 
of the consoldation proceedings the Consolidation Officer ahall exercise and 
discharge the functions of a revenue officer under Chap. LX of the Bombay 
Land Revenue Code, 1879, the Mamlatdars’ Courts Act, 1906, and the Bombay 
Tenancy Act, 1939; and no revenue officer other than the Consolidation Officer 
shall take any proceedings under any of the said Acts in respect of any holding 
or land for the consolidation of which a notification has been issued under s. 16. 
Therefore, although ordinarily the Mamlatdar would have power to deal with 
a proceeding under the Tenancy Act of 1948, the Mamlatdar would have no 
abe: to deal with a proceeding under the Tenancy Act when a notification has 
igsued under the Bombay Prevention of Fragmentation and Consolidation 
of Holdings Act, 1947. In this case there is no dispute that a notification has 
been issued; and it is obvious that when the notification has been issued, it is 
only the officer mentioned in s. 26(1) who has power to deal with the proceed- 
ings under the Tenancy Act of 1948. The latter part of s. 26(1) makes it 
perfectly clear that no revenue officer other than the Consolidation Officer has 
to take proceedings under the Tenancy Act of 1948. Now, in this case the 
authority, who dealt with opponent No. 1’s application, was an officer called 
the Additional Assistant Consolidation Officer, Ratnagiri, at Khed. This was 
' in consonance with the provisions of s. 26(1). In order to decide the question 
whether an appeal lay from the order made by the Officer on August 23, 1955, 
one has to consider the provisions contained in s. 86 of the Bombay Prevention 
of Fragmentation and Consolidation of Holdings Act, which provides: 
“Rycept as provided in this Act, no appeal or revision application shall lie from any 
order passed under Chapter II, DI or IV of this Act” 
It is to be noted that emphasis has to be placed upon the words ‘‘of this Act” 
occurring in s. 86. Mr. Limaye, who appears for the landlord, contends that 
where s. 36 applies, there is no appeal provided and, therefore, the Bombay 
Revenue Tribunal was right in taking the view that no appeal could lie from 
an order made by the Consolidation Officer. In advancing this argument, 
Mr. Limaye, with respect, has obviously fallen into an error. In the first place, 
an appeal or a revisional application is not permitted under the Bombay Pre- 
vention of Fragmentation and Consolidation of Holdings Act, 1947, except as 
provided in the Act, which means, for brevity’s sake, the Fragmentation Act, 
1947, It will be apparent from s. 35 that the State Government has been given 
. the power to revise an order made by the Consolidation Officer in order toy 
aatiaty itself as to the legality or propriety of an order. Obviously, such an 
order must be one under the Fragmentation Act, 1947; and in this case tho 
order, which has been passed, is not one under the Fragmentation Act, 1947, 
but it is one under the Tenancy Act of 1948. But Mr. Limaye contends, relying 
upon s. 26(2), that the question of posseasion is one for the officer to decide, 
and, therefore, no appeal lies. The error committed by Mr. Limaye is that 
there are two stages under s. 26; the first is that so long as the consolidation 
roceedings are pending, it is the Officer under the Fragmentation Act who 
fas to deal with a ‘proceeding, under the Tenancy Act, 1948. The second stage 
arises when in respect of the consolidation the Officer proceeds to prepare a. 
scheme and at the segond stage the Consolidation Officer has, in view of the 
procedure laid down ın cl. (0b). of s. 26(4), to follow the procedure laid down 
in that provision. This has nothing to do with the dispute between a landlord 
and a tenant as: regards the possession ofethe land in disputes; this is to be dealt 
with under s. 26(1). Therefore, the order passed by the Consolidation Offleer 
on August 23, 1955, is an order passed under the Tenancy Act, 1948; and if 
the order is one under the Tenancy Act, 1948, it is obvious that an appeal would 
lie under s. 74 from the order. Mr. Limaye contends, however, that to so hold 
would be to land one into a difficulty. He relies upon s. 2(3) which defines a 
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Consolidation Officer as meaning an officer appointed as such under e. 15 by 
the State Government, and includes any person authorised by the State Goverf- - 
ment to perform all or any of the functions of the Consolidation Officer under 
this Act. He says that a Consolidation Officer is the Collector, apd, if the Con- 
solidation Officer is the Collector, it would be curious that from an order made 
by the Collector an appeal would lie to a District Deputy Collector. But as 
we take the view that the proceedings are proceedings under the Bombay 
Tenancy and Agricultural Lands Act of 1948 and as an appeal is provided 
under s. 74, it is obvious that an appeal would lie under s. 74. As I have point- 
ed out—and it will bear repetition to point out—that a. 36 speaks of an order 
under Chap. II, II or IV ‘‘of this Act” which means the Fragmentation Act, 
1947. Mr. Limaye would want us to read ‘‘this Act” as meaning the Tenancy 
Act, 1948, and to accept this contention would, in effect, amount to holding 
that we must read the words ‘‘The Bombay Tenancy, 1948’’ into the words 
‘The Fragmentation Act, 1947”. It is impossible to accept this contention. 
It is evident that although a. 26(1) refers to the Bombay Tenancy Act, 1989, 
it really refers to the Tenancy Act of 1948 because of the provisions contained 
in the General Clauses Act, and this is not in dispute. 

The Revenue Tribunal took the view that the Additional Assistant Consoli- 
dation Officer’s order was obviously passed under Chap. IV of this Act. In 
view of the clear provisions of s. 26(1), it is impossible to accept that proposi- 
tion. The Bombay Revenue Tribunal was also wrong m holding that as no 
appeal was allowed under the Fragmentation Act, 1947, there could be no 
appeal from the order made by the Assistant Consolidation Officer. In the 
view, which we take, it is clear that the proceedings would be proceedings under 
the Tenancy Act, 1948, the order would be an order under the Tenancy Act of 
1948 and, therefore, an appeal would lie from such an order under s. 74. In 
our view, for the reasons given above, the conclusion of the Revenue Tribunal 
cannot be supported. 

But the Bombay Revenue Tribunal then considered as to what would happen 
if an appeal lies. This is what they say: 

“...even if the appeal-is competent the order setting aside the order of forfeiture 
of tenancy without calling upon the tenant to pay up the rent in arrears is not justified 
in law.” 

Now, it may be logical to take the view which the Bombay Revenue Tribunal 
has taken in the operative part of the order; but if an appeal is competent, the 
order made by the Bombay Revenue Tribunal will have to be set aside. The 
Additional Assistant Consolidation Officer found that the tenant had committed 

@three defaults. When the matter went in appeal, the Prant Officer found that 
the tenant had committed two defaults. The order made by the Bombay 
Revenue Tribunal is that the possession of the land was to be restored to the 
Iandlord applicant if the possession was with the tenant. Now, in such a case 
we must make an order consistent with s. 25 of the Tenancy Act, 1948, and, 
acting under the provisions contained in s. 25(1), we must call upon the tenant 
to pay the amount of the rent. There is no dispute about what the tenant has 
to pay to the landlord; this is indicated in the order of the Prant Officer. 

The application will, therefore, be allowed, the order made by the Bombay 
Revenue Tribunal will be set aside and the proepedings will be remanded to 
the Consolidation Officer with a direction that he will call upon the tenant to 
pay the amount of the rent withiħ the time mentioned ims. 25(1). After call- 
ing upon the tenant to pay the amount of the rent within the specified time, if 
the tenant fails to pay the rent in time, then the Consolidation Officer will make 
an appropriate order in accordance with s. 25(1) read with s. 29. There will 
be no order as to coats. 

Order accordingly. 
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Before Mr. Justice Dirit and Mr. Justice Shelat. 
e BHATLALBHAL TULSIDAS PATEL 


v. 
: © SHANKERBHAT KILABHAT PATEL.* " 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 29(2), 27(1), 
14(1){d)—Tenant sub-letting land—Application by landlord for possession under 
s. 29(2)—Whether such application to be made within two years from date when 
landlord came to know of sub-letting or within two years of date of sub-letting. 
Under s. 20(2) of the Bombay Tenancy and Agricultural Lands Act, 1848, read 
with s. 14(1)(d) of the Act, a landlord is required.to make an application for possess- 
ion of the land within two years from when the right to obtain possession is deemed 
to haye accrued to him Le. in the case of sub-letting of the land by his tenant, from 
the date when the sub-letting has taken place. 
Subraya Varadappa v. Gopal Krishna, dissented from. f 
Rachgouda Paragouda v. Appasaheb’ and Chimnabai Rema Naik v. Ganpat 
Jagannath Naik,” referred to. 
Teas facts appear in the judgment. 


D. V. Patel, for the petitioner. 
8. N. Patel, for opponent No. 2. 


Dar J. The applicant is the owner of five lands situate in a village called. 
Sarsa in the Anand Taluka of the Kaira District. Opponent No. 1 to the 
petition was a tenant of these lands and it is the applicant’s case that oppo- 
nent No. 1 sub-let these lands to opponent No. 2 sometime in 1948-49. It is 
also the applicant’s case that he came to know of the sub-letting sometime in 
November 1955 and so he gave a notice to opponent No. 1 terminating the 
tenancy. He then filed this application on May 9, 1956, to obtain possession 
from opponents Nos. 1 and 2. Opponent No. 1, the tenant, admitted the 
claim but stated that he and opponent No. 2 were jointly cultivating the lands 
and giving a crop share to the applicant also jointly. The claim of the appli- 
cant was resisted by opponent No. 2. 

Upon the evidence adduced before him, the Mamlatdar held that the suit 
brought by the applicant was barred by time and accordingly the suit came 
to be dismissed. From the order of dismissal an appeal was filed before the 
Prant Officer, Anand, and the learned Prant Officer held that the lands were 
leased out jointly to opponents Noa. 1 and 2 and also that the applicant’s suit 
was barred by time. From that order the applicant went in revision befpra.. 
the Bombay Revenue Tribunal and a Bench of that Tribunal dismissed the 
application, holding that the applicant’s guit was barred by limitation. It is 
the correctness of this order whiclf has been challenged upon this petition under 
art. 227 of the Constitution. 

Before dealing with the question of limitation, it is necessary to point out 
that the Bombay Revenue Tribunal did not consider the finding recorded by 
the Prant Officer to the effect that the lands were jointly given to opponents , 
Noa. 1 and 2. The Bombay Revenue Tribunal proceeded upon the footing 
that they preferred to examine the case of the applicant from jhe point of 
view from which he had pldted it before the Mamlatdar, namely, that there 
was sub-letting by opponent No. 1 in favoureof opponent No. 2 and that the 
sole question for decision was one of limitation 

The question of limitation has to be considered from the point of view of 
a. 29(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, which 
provides : 

“No landlord shall obtain possession of any land or dwelling house held by a 
pie 80, 1957. civil 3 (1958) 1 œw lication No. 
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tenant except under an order of the Mamlatdar. For obtaining such order he shall 
make an application in the prescribed form and within a period of two years from jha, 
date on which the right to obtain possession of the land or dwelling house, as the’ case 
may be, is deemed to have accrued tw him.” f 


o Now, in this case the suit was filed on May 9, 1956, and evidently, the sub- 
' letting had taken place in 1948-49. Mr. D. V. Patel for the applicant contends 
that the suit is not barred, because limitation would begin to run not from 
the date of the sub-letting but from the date when he became aware of the 
sub-letting, which was in November 1955. Now, the period of limitation 
prescribed by s. 29(2) is a period of two years, and if the starting point of 
limitation is November 1955, there can be no doubt that the applicant’s claim 
is well within time. But the view which has been taken by the Bombay Reve- 
nue Tribunal is that limitation would not begin to run, as has been contended 
by Mr. D. V. Patel, from the date when he came to know of the sub-letting 
but from the time when ‘the subletting took place. In other words, the short 
question is: does limitation begin from 1948-49 or does it begm from November 
1955? If it is the first, there can be no doubt that the suit is barred by limita- 
tion, but if limitation begins from November 1955, there is again no doubt that 
the suit is well within time. It may be pointed out that the Bombay Revenue 
Tribunal considered two decisions and they were given in Special Civil Appli- 
cation No. 1521 of 1955 decided on September 27, 1955, and in Chimnabai 
Rama Nak v. Ganpat Jagannath Natk'. The first of these is reported in 
Rachgouda Paragouda v. Appasaheb®. It would be necessary first to refer 
to that case. It may be observed that the view which has been taken in Rach- 
gouda Paragouda’s case is that limitation would begin to run from the dats 
of sub-letting, and Mr. D. V. Patel has challenged the correctness of this view. 
It may also be pointed out that there are observations contained in the judg- 
ment of Mr. Justice Shah who decided Chimnabas Rama Naik v. Ganpat Jagan- 
nath Naik which go to show that he considered that the cause of action or ` 
the right to obtain possession would accrue to a landlord on the date of sub- 
letting. Mr. Patel, however, has strongly relied upon a decision reported in 
Subraya Varadappa v. Gopal Krishna? and it is enough to quote a part of 
the head-note in order to understand the decision. It is as follows: 

“The right of the landlord to obtain possession of the land which is sub-let by a 
tenant in contravention of the provisions of s. 27(1) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, arises only when the tenant hag sub-let the land and the 
landlord has come to know of the sub-letiing. Therefore, for the purposes of an appli- 
cation under s. 29(2) of the Act the landlord’s right to obtain possession of the land 

eo hich is sub-let by his tenant can be said to have accrued to him immediately the land- 
lord comes to know of the sub-letting”. 
It is evident that Mr. Justice Bavdekar, who delivered the judgment of the 
Court, thought that the landlord’s right to obtain possession would arise and 
accrue to him not when the tenant sub-let the land to another, but the land- 
lord’s right to obtain possession of the land sub-let by the tenant to another 
can be said to have accrued to him immediately the landlord comes to know 

. of the sub-letting. Now, the decision in Subraya Varadappa’s case is a deci- 
sion given by a Division Bench ie. by a Court of co-ordinate jurisdiction and 
good sense dnd respect for the decision of a Conrt of co-otdinate jurisdiction 
require that it should be followed. But we find some difficulty in accepting 
that view as sound. We propo to indicate our reasons presently. 

Going back to the provisions of the Bombay Tenancy and Agricultural 
Lands Act, 1948, it is first necessary to refer to s. 27(1) which provides: ~ 

“No sub-division or sub-letting of the “land or assignment of any interest held by a 
tenant shall be valid. Such sub-division, sub-letting or assignment shall make the 
tenancy liable to termination”: 7 

1 (1956) Special Civil Application No. 198 3 (1955) 58 Bom. L. R. 64. 
of 1956, decided by Shah and Vyas JJ., on 3 (1058) 59 Bom. L. R. 62, 
e June 21, 1956 (Unrep.). 
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It follows from this provision that sub-letting is prohibited and that a sub- 


. lasse is made invalid unfler the Act. It is also evident that where sub-letting 


has“taken place, the tendncy is liable to be terminated. Then reference may 
be made to s. 14 which, so far as material, provides, by subs. (1)(d), that 
notwithstandirfg any agreement, usage, decree or order of a Court of law, 
the tenancy of any land held by a tenant shall not be terminated unless such 
tenant has sub-let the land or failed to cultivate it personally. There is a 
proviso to this section which says: . 

“Provided that no tenancy of any land held by a tenant shall be terminated on any 
of the grounds mentioned in this sub-section, unless the landlord gives three months’ 
notice in writing intimating the tenant his decision to terminate the tenancy and the 
ground for such terminatian”. i 
It may be pointed out that when the subletting took place in this case, it was 
prohibited although the notice to terminate the tenancy was not necessary at 
that time. In arriving at a correct conclusion in this case it is necessary 
to determine the scope of s. 14(1)(d).and s. 29(2). According to s. 14, the 
tenancy of any land held by a tenant cannot be terminated except in cases 
specified in cls. (a), (b), (c), (d) and (6). This shows that the Act, first 
of all, aims at the security of a tenant’s tenure, but if the tenant does any 
one of the acts mentioned in the several clauses, s. 14 says that such a tenancy 
is liable to be terminated. It is evident that the section does not confer any 
right upon a landlord. It is also clear that the section imposes a sort of a 
restriction upon the activities of a-tenant, that is to say, so long as a tenant 
does none of the acts mentioned in s. 14, his tenancy is secure. But the mo- 
ment he does one of the several acts mentioned in s. 14, he invites the conse- 
quence of his tenancy being liable to be terminated atthe instance of the land- 
lord. Therefore, s. 14 does not confer any right upon a landlord but merely 
suggests the consequence of the tenancy being liable to be terminated if a 
tenant commits any one of the acts mentioned in s. 14. The right is given 
to a landlord by virtue of s. 29(2), and it says that a landlord shall make an 
application within a period of two years from the date on which the right to 
obtain possession of the land (omitting the unnecessary words) is deemed to 
have accrued to him. The words which require construction are the words 
‘‘the right to obtain possession of the land” and-the words ‘‘is deemed to 
have accrued to him’’. The words ‘is deemed to have accrued to him’’ would 
suggest a fiction. It is important to bear in mind that the section does not 
say that two years are to be computed from the date on which the right accrues 
to the landlord. What the section says is that the period of limitation is a 


period of two years from the date on which the right to obtain possession of ~- 


the land is deemed to have accrued to him. This language is, in our view, 
deliberate, because it may well be that sub-letting may take place at one time 
and notice may be given by a landlord terminating the tenancy a long time 
after, and in order to make it clear that the right of the landlord would arise 
when the sub-letting takes place, s. 29(2) provides that the right to obtain pos- 
session of the land from a tenant must be taken to have accrued to a landlord 
from the time when the sub-letting takes place. Once the precise scope of a. 
14 is properly understood, there is no difficulty iu holding that the question 
of giving notice does not enter into the right possessed by a landlord, much 
less does the question of knowledge enter info the discussion. The moment 
a tenant sub-lets theeland to another, there is a breach under s. 14. It 
makes the tenancy liable to be terminated, but before a landlord makes an 
application for possession aoe a tengnt, it is necessary for the landlord 
to terminate the tenancy. other wo between the date of the cause of 
action and the date of making an application for possession there is an inter- 
vening stage and' that is that the landlord is required to give notice terminat- 
ing the tenancy. In other-words, there is an obstacle or an impediment in the 


-way of a landlord before he applies for possession. Therefore, on the construc- 


tion of s. 29(2) and having regard to the precise scope of s. 14 we are satis- 
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fied that a landlord is required to make an application for possession within 
two years from when the right to obtain possession § deemed to have age 
to him ie. from the date when the sub-letting has taken place. 

For the reasons given above, we must hold, with respect to Mr. Justice Bav- 
dekar, that in determining tha question of limitation under a.°29(2) the qués- 
tion of knowledge of sub-letting on the part of a landlord does not really arise, 
and, in our view, the Bombay Revenue Tribunal was right in holding that 
the applicant’s application was barred by time. The application, therefore, 
fails and the rule will be discharged, but there will be no order as to costs. 

Rule discharged. 


[NAGPUR BENCH] 


Before Mr. Justice J. C. Shah. 


OHANDMOHAMMAD BAPUMIA v. MURTAZAKHAN 
MOHAMMAD MUSTAFAKHAN.* 

Tranafer of Property Act (IV of 1882), Sec. 40—Indian Trusts Act (II of 1882), Sec. 91— 
Agreement to sell immovable property between vendors and plaintiff—Defendant 
having due notice of agreement purchasing property from vendore—Platntiff subse- 
quently obtaining sale deed of property from vendors—Suit by plaintif for declara- 
tion of his ttle to property and injunction restraining defendant from disturbing 
his possession—Whether title of defendant Hable to be defeated. 

Defendants Nos. 2 and 8 who were the owners of a house agreed to sell tt to the 
plaintiff for a certain consideration. Thereafter defendant No. 1, who had due notice 
‘of the agreement in favour ’of the plaintiff, persuaded defendants Nos. 2 and 3 to sell 
the house to him, and a sale-deed was executed in his favour. Subsequently the 
plaintiff obtained a sale deed of the house from defendants Nos. 2 and 3 in fulfilment 
of the obligation under the agreement. In a suit by the plaintiff for a declaration 
that he was the owner of thé house purchased by him and for an injunction restrain- 
ing defendant No. 1 from disturbing his posseasion of the house, it was contended 
that as the title of the property had vested in defendant No. 1 under the conveyance 
made in his favour, defendanta Nos. 2 and 8 were thereafter incompetent to convey 
title to the plaintiff under the gale in his favour:— 

Held, that the plaintHf was entitled to the benefit of the obligation arising out of 
the contract, which by the contract of sale became annexed to the ownership of the 
house by virtue of para. 2 of s. 40 of the Transfer of Property Act, 1882, and it could 


a” © in law be enforced against defendant No. 1 who was a transferee with notice thereof; 


that, the title of defendant No..: 1 was, therefore, liable to be defeated by the mle 
deed executed by defendants Nos. 2 and 3 in favour of the plaintiff; and 

that the plaintiff was entitled to the declaration claimed by him. 

Held, further, that s. 81 of the Indian Trusts Act, 1882, also came in aid of the 
plaintiff. 

Sadei Sahu v. Chandramani De’ and Durga Prasad v. Deep Chand," referred 
to. : 

Onz Hajrabai and her son Shaikh Hussain A gee Nos. 2 and 8), who 
owned a house at Nagpur, on September 8, 1 agreed to sell it to Murtaza- 
khan (plaintif) for Rs. 926.<« On September 5, 1945, one Chand Mahmad 
(defendant No. 1) persuaded defendants Nos. 2, and 3 to sell the house to him 
and a sale-deed was executed in his favour on that date. On December 6, 1945, 
the plaintiff obtained a-sale deed of éhe house from defendants Nos. 2 and 8 in 
pursuance of the agreement dated September 3, 1945. The plaintiff then filed 


* Decided, Juns 18, 1957. Beoond No. = apenas ars dee ie hae Class I 
Gowowade,. "tod Additional Dist TR a a eao ae 
Additional District J I Hos, ALR. Pat. 60, 
Civil Appdéal: No. 31-A/40, 2 [1054] ALR. 8, O. 75. 
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a suit against the defendants for a declaration that he was the owner of the house 
. arf that defendant No. 1énad acquired no right or title to it under the sale deed 
of ber 5, 1945, as the sale deed was taken by defendant No. 1 with notice 
of the algreement dated September 3, 1945. The plaintiff also claimed an injunc- 
tion restraining defendant No. 1 from disturbing his possession of the house. 
The trial Judge passed a decree declaring that the plaintiff was the owner of the 
house and granted the injunction asked for by the plaintiff. On appeal the 
Additional District Judge confirmed the decree of the trial Court and dismissed 
the appeal, observing in his judgment as follows: 

“The effect of taking a sale deed dated September 5, 1945, with notice of the prior 
agreement of sale-deed dated September 8, 1945, in respect of the house in suit is that 
according to s. 40 of the Transfer of Property Act such right or obligation arising out 
of contract and annexed to the.ownership of immovable property may be enforced against 
a transferee with notice thereof. That right under the contract of September 3, 19h, 
bas been enforced by the plaintiff-respondent No. 1 by taking a sale deed from respondents 
Nos. 2 and 3 on December 6, 1945. In such a case the title of the plaintiff-respondent No. 1 
regarding the house will relate back to the date of the agreement This view is also 
supported by the observations made by the High Court in the order dated December 16, 
1948 (exh. 1 D 5) in which it is stated that a registered sale deed takes precedence over 
a mere agreement to sell unless it ts first alleged and secondly proved that the registered 
vendee had notice of the prior agreement, 

The fact that the appellant had notice of the prior agreement dated September 3, 
1945, has been conclusively proved and the plaintiff-respondent No. 1 has became the full 
owner of the house by virtue of the sale deed of December 6, 1945, executed in pursuance 
of the contract of September 3,°1945, and the appellant who had notice of the contract of 
September 3, 1945, gets no title to the house in suit.” 


Defendant No. 1 appealed to the High Court Bench at Nagpur. 


J. N. Chandorkar, for the appellant. 
8. R. Mangrulkar and M. 8. Hangrulkar, for the respondent. 


J C. Suman J. This second appeal raises an interesting question on which, 
it is stated before me by counsel appearing at the Bar, there is no direct deci- 
sion of any Court in India. The dispute relates to a house in Circle No. 17/23 
at Nagpur, originally of the ownership of one Hajrabai and her son Shaikh 
Hussain. On September 8, 1945, Hajrabai and Shaikh Hussain agreed to gell 
the house to the plaintiff for Rs. 925. On September 5, 1945, one Chand Mahmad, 
who will hereafter be referred to as defendant No. 1, persuaded Hajrabai and 
Shaikh Hussain to sell the house to him. On November 7, 1945, the platndillemy | 
was intimated about the sale to defendant No. 1 but the plaintiff obtained on 
December 6, 1945, a sale-deed of the house from Hajrabai and Shaikh Hussain 
in purported fulfilment of the obligation under the agreement dated September 3, 
1945. The plaintiff then filed civil suit No. 12-A of 1949 m the Court of the 
8rd Civil Judge, Class II, Nagpur, for a declaration that he is the owner of the 
house purchased by him from Hajrabai and Shaikh Hussain (who were im- 
pleaded as defendants Nos. 2 and 8) and that defendant No. 1 had acquired no 
right or title thereto under the sale deed dated September 5, 1945, the sale 
deed having been thken by defendant No. 1 with due notice of the agreement 
dated September 8, 1945, in plaintiff’s favour. The plaintiff also claimed an 
injunction restraining defendant No. 1 from dtsturbing the plaintiff’s possession 
of the house in gait. 

Defendant No. 1 denied the agreement for sale of the property dated Sep- 
tember 3, 1945, set up by the plaintiff ard contended that in any event he had 
no notice of the agreement and that he had purchased the house bona fide for 
valuable consideration from defendants Nos. 2 and 3. He also contended that 
the suit for a mere declaration of title was not maintainable. 


The learned trial Judge held that defendants Nos. 2 and 3 had on September 3, 
1945, agreed to sell the house for Rs. 925 to the plaintiff, and defendant No. 1 
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had, when he obtained the sale deed from defendanta Noa. 2 and 8, notice gf | 
the agreement of sale. The learned Judge also held that the plaintiff at 
the date of the suit in possession, and a suit for mere declaration of ti and 
injunction was maintainable. Accordingly, he passed a decree d that 
the plaintiff was the owner of the house and granted an injunction restraining 
defendant No. 1 from interfering with the plaintiff’s possession. This decree 
was confirmed in appeal to the District Court at Nagpur. The learned Addi- 
tional District Judge agreed with the view of the trial Court that there was in 
fact an agreement between the plaintiff and defendants Nos. 2 and 3 for sale of 
the house on September 8, 1945, and that defendant No. 1: had with notice 
of the agreement bought the house from defendants Nos. 2 and 8. The learned 
Judge also held in view of a. 40 of the Transfer of Property Act that the right 
vested in the plaintiff could be enforced against defendant No. 1 ‘who was a 
transferee with notice. Holding that the suit for a declaration and injunction 
was maintainable, the learned appellate Judge confirmed the decree passed by 
the trial Court. : 

In this second appeal, Mr. Chandorkar contended that the plaintiff’s suit 
for a declaration of title and injunction could not be maintained. It was 
urged that the proper remedy of the plaintiff was to gue for specific performance 
of the agreement. Counsel submitted that the title to the property vested in 
the defendant No. 1 under the conveyance dated September 5, 1945, and defend- 
ants Nos. 2 and 8 were, thereafter Incompetent to convey title by the sale-deed 
dated. December 6, 1945.. Indisputably an agreement to sell immoveable pro- 
perty does not create any interest in the buyer and the title continues to remain 
vested in the owner till the formalities prescribed by s. 54 of the Transfer of 
Property Act are complied with. By the saledeed dated September 5, 1945, 
defendant No. 1 became the owner of the house. But on December 6, 1945, 
defendants Nos. 2 and 8, in pursuance of a pre-existing obligation, again pur- 
ported to convey the house to the plamtif, and in my judgment, the plaintiff 
was entitled to set up the right acquired by him against defendant No. 1 even 
though the sale deed in favour of defendant No. 1 was earlier in point of time. 
Section 40 of the Transfer of Property Act, in so far as it is material, provides: 

“.+-Where a third person ís entitled to the benefit of an obligation arising out of 
contract, and annexed to the ownership of immovable property, but not amounting to 
an interest therein or easement thereon, such right or obligation may be enforced against 
a transferee with notice thereof...” 

The plaintiff was entitled to the benefit of the obligation arising out of the con- 
eect which by the contract of sale became annexed to the ownership of the 
- by virtue of s. 40 of the Transfer of Property Act, and it could in law 
be enforced against the transferee with notice thereof. Defendant No. 1, on 
the findings of the Courts below, was a transferee with notice of the benefit of 
the obligation in favour of. the plaintiff, and if the right enforceable by virtue 
of s. 40 of the Transfer of Property Act is an effective right, the Court will 
declare the right in favour of the plaintiff, the earlier conveyance in favour of 
defendant No. 1 notwithstanding. The circumstance that defendant No. 1 had 
obtamed an earlier conveyance in his favour does not in my view confer upon 
him an indefeasible title to the house. It was conceded—ang in my judgment, 
rightly—that if defendants Nos. 2 and 8 had failti to earry out their obliga- 
tion, the plaintiff could have sued them for specific performance of the agres- 
ment, and to the action for specific performance the plaintiff could implead 
defendant No. 1 and lawfully claim a decree for specific performance against 
him relying upon the agreement ang notice thereof. The plaintiff was 
therefore entitled to enforce the right under the agreement of sale by virtue of 
para. 2 of s. 40 of the Transfer of Property Act against defendant No. 1 and 
there is no reason to suppose that the right can be enforced only by a suit for 
snecific nerformance against the original owner. In thig case, the plaintiff is 
absolved from the necessity of filing a suit for specifie performance. Defen- 
dants Nos. 2 and 3 realized the error of their ways and executed a conveyance 
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in favour of the plamtiff, and the contract has now merged i im the conveyance; 


"b e merger does not €xtinguish the plaintiff’s right to avail himself of the 
benei of the obligation in their favour. -If under a decree for specific per- 
. forman, the title of defendant No. 1 was liable to be defeated, I fgl to under- 

“stand why that title cannot be defeated by the sale deed executed by defendants 

Nos. 2 and 8 in favour of the plaintiff in recognition of the obligation under . 

the earlier agreement. Section 91 of the Indian Trusts Act also comes in aid 

of the plaintiff. That section imposes upon a person acquiring property with 
notice that another person has entered into an-existing contract affecting that 

' property, an obligation to hold the same for the benefit of the other person 

to the extent neceasary to give effect to the contract, provided the contract is 

one of which specific performance can be enforeed. The obligation to hold the 
property purchased subject to an earlier contract attaches, if the contract is an 
existing contract and can be specifically enforced. 


Mr. Chandorkar conceded that he was unable to find any reported case which 
directly supported the submission made by him; but he invited my at- 
tention to two decisions which he urged had an indirect bearing. The 
first decision is Sadet Sahu v. Chandramam Der.’ That was a case in 
which the owner agreed to sell certain tmmoveable property to the plain- 
tiff, and in breach of the obligation undertaken: by hmm, the owner -sold 
the property to another person. The plaintiff did not file a suit against 
the purchaser and allowed the exercise of the right to obtain specific per- 
formance of the agreement to be barred by the law of limitation. The question 
arose whether the plaintiff was still entitled to rely upon s. 91 of the Trusts 
Act. The Court held that ‘‘the words ‘to the extent necessary to give effect 
to the contract’ ’’ in that section meant ‘‘to the extent necessary to give effect 
to the only means that exist of enforcing the contract, namely, a suit for specific 
performance’’. It was observed that the remedy by way of specific per- 
formance being barred under art. 118, Limitation Act, the plaintiff to whom the 
vendor first contracted to sell the property had no further or other remedy 
such as a suit for possession. That case, in my judgment, has no application. 
That was a case in which out of the two competing claimants one was entitled 
only to the benefit of a contract enforcement of which was barred by the law of 
limitation, and the other had a conveyance in his favour. The claimant who had 
‘obtained conveyance in his favour was in possession; and the only right which the 
claimant with a contract in his favour had was to obtain specific performance 
of the agreement, and he permitted that right to become ineffective by the ex- 
piry of the period of limitation. Undoubtedly s. 40 of the Transfer of Pro- 
perty Act enables the benefit of an obligation arising out of a contract annexet sete 
to the ownership of immovable property to be enforced against the transferee 
with notice; but if by the law of limitation, the right to enforee has ceased to 
be effective ; that section will not come to the aid of the party entitled to the bene- 
fit of the obligation. In this case, the plaintiff does not merely rely upon the 
benefit of an obligation arising out of the contract, but he relies upon the benefit 
of the contract together with the conveyance which effectuates that benefit. 

The second case on which reliance was sought to be placed by Mr. Chan- 
dorkar is a judgmert of their Lordships of the Supreme Court in Durga Pra- 
sad v. Deep Chand?. That wis a case in which the Court was concerned with 
the form of a decree to be passed for specie performance in favour of a 
person who has agreed to purchase property and since the date of the agree- 
ment the property has been sold by the owner to another. Mr. Justice Bose, 
in delivering the judgment of the Court, ebserved that (p. 81): 

« ..the proper form of decree is to direct specific performance of the contract between 
the vendor and the plaintiff (prior transferee) and direct the subsequent transferee to join 
in the conveyance ro as to pass on the titlo which resides in him to the plaintiff (prior 
transferee) .” i 


1 [1948] A.LE. Pat. 60. $ [1054] A. L R. 8.C. 78. 
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It was also obeerved that (p. 81): 
r “(the subsequent transferee) does not join in any special) convenants made 
the plainttff (prior transferee) and his vendor; eee ee epee ey Be the 
plaintiff (prior transferee).” 
In that case the cont E E edima e are nati 
where the plaintif had not obtained a sale deed in his favour and was seeking 
to enforce an agreement to sell against a transferee of the property with notice 
of the agreement. The observations in that case, in my judgment, have no bear- 
ing on the principle applicable to this case where the benefit of the obligation 
arising out of a contract and annexed to the owner is merged in a sale-deed in © 
favour of the person entitled to the benefit and he is seeking to enforce his 
right against a person who has purchased the property with notice of the con- 
tract. In my view, the learned appellate Judge was right in holding that me 
plaintiff was entitled to the declaration claimed by him. 


The appeal, therefore, fails and is dismissed with costa. 


han) 


„Appeal dismissed. 


Before Mr. Justice Tendolkar and Mr. Justice Kotval. 


SONU SAMPAT SHHWALE 
v. 
JALGAON BOROUGH MUNICIPALITY.* 
The Bombay Municipal Boroughs Act (Bom. XVII of 1925), Secs. 33 and 48—Resigna- 


Even if a municipality has power to appoint a person after superannuation either 
temporarily under s. 33 af the Bombay Municipal Boroughs Act, 1925, or to give 
him a contract of service under s. 48, such power is subject to an age-limit imposed 
by the rules for the purpose of recruitment, end where the age-ltmit has not been 
observed, the appointment is beyond the authority of the municipaltty and ulttra- 
vires of the municipality. 

There is a power under s. 48 of the Bombay Municipal Boroughs Act to enter 
ito a contract of service, but that power is subject not only to the provisions of 

~he Act, but also subject to the rules which are binding on the municipality. The 
words “not inconsistent with the provisions and purposes of this Act” in a. 48, not 
only make the contract subject to the provisions of the Act, but also subject to 
the rules made under the Act. 

Whether a municipality is acting under s. 33 or s. 48 
appointment to a pest which falls within the description of permanent municipal 
service and is included in the List in Schedule ‘C’ af the Rules, the munictpality is 
not competent to employ a person who has passed the age of superannuation; and 
if it does so, re rede ae cep rea ne eee ne Penee en 
unlawful. ee 

If it is competent to the Board of a municipality to resort to the exception 
to r. 226 and appoint a person is above fifty-five years® tt can only be done tn 
strict conformity with the requirements of that exception, and these requirements are 
that the President must record special) reasons for waving the age-limit and such 
reasons must be approved by the General Board. 

With regard to posts, which are governed by the rule as to superannuation, tt is 
‘not competent to a municipality to appoint to such a post a person who has passed 
that age. 


*Decided, April 18, 1057. Special Civil Application No. 579 of 1957. 
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„ APPLIOATION under r 226 of the Constitution of India to issue writs or 
a priate directions quash and set: aside a resolution of the Jalgaon 
BNN, Municipality and the appointment of respondent No: 2 as Chief 
, Officer &f the jounicipality. 

Petitioners, who were two elected councillors of the Jalgaon Borough Muni- 
cipality, filed a petition challenging a resolution of the municipality : appoint- 
ing respondent No. 2, who was to retire on September 1, 1956, as Chief Officer 
for a further period of two years from September 1, 1956. Out: of * thirty- 
five councillors of the municipality sixteen had resigned on the issue of Sam- 
yukta Maharashtra, but, on May 18, 1956, bye-elections were held, and the 
councillors elected were gazetted on June 8, 1956. ‘On May 19, 1956, rea- 
, pondent No. 2 wrote to the President of the municipality that he should be 
re-employed, and the President called a meeting of the remaining councillors 
of the municipality on May 31, and decided to énter into a contract with res- 
pondent No. 2 under s. 48 of the Bombay Municipal Boroughs Act for a fresh 
period of two years from September 1, 1956. The President passed an order 
: August 29, 1956, appointing him as the Chief Officer from September 1, 
` 1956. ° l l ` 

On January 29, 1957, seventeen councillors addressed a requisition to the 
President that the question of legality of the appointment of respondent No. 2 
should be considered at the meeting to be convened on February 18, 1957, 
but the President refused to place the matter on the agenda of the meeting. | 

The petitioners, thereupon, filed a petition to the High Court challengi 
the appointment of respondent No. 2 on the grounds that he had AAA od 
to get his term extended by inducing the non-resigning councillors to pass 
a resolution for giving a fresh contract of employment to him as the Chief 
Officer under s. 48 before the councillors elected in the bye-elections could act’ 
as councillors, and that the resolution was passed mala fide for the purpose 
of showing undue favour to respondent No. 2 and for-the purpose of ¢ircum- 
venting the rule which required a Sark Cue ots majority of the total number 
of councillors for retaining respondént No, 2 in service. 

The respondents, inter alia, alleged that the appointment of respondent No. 2 
was a temporary appointment under s. 38 of the Act, although it was made 
under s. 48, that the business of the municipality could not be suspended 
because sixteen councillors had chosen to resign, that the remaining council- 
lors had a right to pass the resolution appointing: respondent No. 2, and that it 
was competent to the municipality to make the. appointment-in the form of 
a contract of service under s. 48 if it was held that the appointment was not 
under s. 88. a l a; 


V. M. Torkunds, for the petitioners. 
R. B. Kotwal, for respondent No. 1. 


TENDOLKAB J. This is a petition filed by two elected Councillors of the 
Jalgaon Borough Municipality, challenging a resolution of the municipality 
appointing respondent No. 2 as a Chief Officer of the municipality for a period 
of two years. ' | j 

A few facta must be stated. The municipality has 35 Councillors, out of 
whom some 16 Councillors résigned in February. 1956, on the issue of Sam- 
yukta Maharashtra. Jm ‘the vacancies caused by these resignations, bye- 
elections were held on May 18, 1956, and the results of the elections were de- 
clared on May 20, 1956. They were, however, gazetted only on June 8, 1956.. 
Now, it appears that respondent No. 2 was the Chief Officer of the said muni- 
cipality and under the Rules of the municipality ‘relating to superannuation 
hé was to retire upon attaining the age of 55 years, that is, from September 
1, 1956. The relevant rule, however, provided that he could be retained in 
service after superannuation by a three-fourths maiority of the whole number. 
of Councillors on public grounds. On May 19,.1956, the Chief Officer wrote. 
a letter to the President of the municipality pointing out that he was due to 
L. B.—#. 
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retire and could be retained in service under the said rules and also pointing 
' out that under the existing conditions of the municipality it may not be 

ble to retain him under the rule by a majority of three-fourths of the Whole 
number of Councillors. He, therefore, requested that he should be ted 
re-employment in the post of Chief Officer on his present pay and a three 
ears’ contract of service may be given to him under s. 48 of the Bombay 
unicipal Boroughs Act on terms and conditions under which he was appoint- 
ed. Itis to be noticed that this letter was written a day after the bye 
elections were held. In consequence of this letter, it appears that the Presi- 
dent called a meeting of the municipality and the letter was considered at a 
meeting on May 31, 1956. The minutes of this meeting, which have been 
produced, show that this itself was an adjourned meeting as an earlier meet- 
ing could not take place for want of a quorum; but that is not a matter of 
any importance. At this meeting, 11 Councillors were present and they una- 
nimously passed a resolution which recited the history of the appointment of. 
respondent No. 2, the work he had done, his qualifications and also the fact 
that he was due to retire on September 1, 1956. It then stated that upon his 
retirement it would be necessary to appoint a new Chief Officer; but having 
regard to certain projects which the municipality had undertaken and pro- 
posed to undertake and the large outlay which these projects would involve 
and the necessity of having a competent person to supervise these projects, 
the resolution expressed doubt as to how far public interest would be served 
by appointing a new Chief Officer. The resolution then stated that having 
regard to all these facts and on the ground of safeguarding the public inte- 
rest, it was necessary and expedient to appoint respondent No. 2 as Chief 
Officer, and therefore, a contract under s. 48 of the Municipal Boroughs Act 
should be entered into with him for a fresh appointment for a period of two 
years from September 1, 1956, on his the then salary and upon the game con- 
ditions of service as he had at the time. It will be noticed that this meeting 
was held and the resolution passed with knowledge that elections to 16 seats 
lad been held and the results declared and the Councillors elected at these 
elections could not be present at this meeting as their names had not been 
gazetted as required by the rules. It appears that thereafter the President 
of the Jalgaon Borough Municipality passed an order of appointment on 
August 29/81, 1956, in terms of the resolution. Thereafter on September 10, 
1956, the President made a report to the General Body that it was necessary 
to amend the resolution passed at the meeting of May 31, 1956, because, in 
his opinion, it was-essential to invite tenders for doing the work of a Chief 
eee: under s. 50 of the Municipal Boroughs Act, and since no tenders had 
been invited, the resolution should incorporate the reasons for not inviting 
tenders and making an appointment without inviting tenders. A meeting 
of the municipality held on September 17, 1956, considered this report. At 
this meeting some of the Councillors elected at the bye-elections were present 
and-attampted to move a number of amendments. The President ruled them 
all out of order and the resolution amending the original resolution by dis- 
pensing with the imvitation of tenders was passed by 17 votes against 11. 
Thereafter, on January 29, 1957, 17 Councillors of the said municipality ad- 
dressed a requisition to the President that the tuestion of legality of this 
appointment should be placed fow consideration on the agenda of the meeting 
which had been convened for February 18, 1957. The President refused to 
place this matter on the agenda. In the meantime, on September 14, 1956, 11 
Councillors wrote to the Director of “Local Authorities to take action under 
s. 214 of the Bombay Municipal Boroughs Act suspending the execution of 
the order appointing respondent No. 2. A reply was received on September 
17, 1956, stating that the application had been forwarded to the Collector 
and action would be taken on it ‘‘in due course’’, On two subsequent occa- 
sions, namely, November 10, 1956, and February 14, 1957, reminders were 
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sent to the Director of Authorities, but no reply was elicited and none 
; elicited right to date. . 

It Munder these circumstances that the petitioners have come to Court to 
„chall the order of appointment, and the grounds of challenge as made out 
in the petition are that respondent No. 2 manoeuvred to get his term extended 
by inducing the non-resigning Councillors to pass a resolution for giving a 
contract of employment to him as a Chief Officer under s. 48 of the Bombay 
Municipal Boroughs Act before the Councillors elected in the bye-elections 
could act as Councillors. The resolution is also challenged on the ground that 
it was passed mala fide for the purpose of showing undue favour to respondent 
No. 2 and for the purpose of circumventing the rule which required a three- 
fourths majority of the whole number of Councillors of the municipality for 
retaining respondent No. 2 in service. In answer to this petition, two affida- 
vits have been filed—one by the President of the municipality and another 
by respondent No. 2. They both allege that the petitioners are political oppo- 
nents of the Congress, that the President of the municipality is a staunch 
Congressman, and that, therefore, this petition has been presented mala fide 
by the petitioners. They both aver in their affidavits that there is nothing 
either in the Bombay Municipal Boroughs Act or the rules made thereunder 
to prevent a municipality from giving a temporary appointment to a person 
who had reached the age of superannuation, and further aver that such ap- 
pointments are very often made by the municipality from amongst Govern- 
ment servants who had retired from Government service. They also allege for 
the first time that the appointment of respondent No. 2 was a temporary 
appointment under s. 33 of the Bombay Municipal Boroughs Act, although the 
appointment had in terms been made under s. 48 by the resolution to which 
I have already referred. Both the affidavits also say that the business of the 
municipality could not be ded because 16 Councillors had chosen to 
resign and that the remaining Councillors had every right to pass the resolu- 
tion which they did before the newly elected Councillors were in a position 
to take their seats. They further urge that there can be no question of evad- 
ing the rule which provides for continuation in service after superannuation, 
because the rights obtained by a servant who is retained in service without 
retirement and the rights obtained by a new appointee are wholly and entirely 
different. They also urge that it was competent to the municipality to make 
the appointment in the form of a contract of service under s. 48 if it is held 
that the appointment was not under s. 33. 


We will presently turn to the relevant provisions of the Act and the rules: 
but we wish to state at the outset that as a result of scrutiny of the relevait Mae 
provisions of the Act and the rules, it appears to us that assuming that there 
was power ín the municipality to appoint a person after superannuation 
either temporarily under s. 38 or to give him a contract of service under s. 48, 
such power is subject to an age-limit imposed by the rules for the purpose of 
recruitment; and since the age-limit has not been observed in this case, the 
appointment is beyond the authority of the municipality and ultra vires of 
the municipality. This is a pure question of law which arises on the facts 
proved and upon a consideration of the relevant sections of the Act and the 
rules; and although, therefore,it has not been specifically raised on the peti- 
tion, it has been canvassed at the Bar and we propose to deal with it in due 
course, è 

Now, turning to the relevant sections of the Act, s. 88, sub-s. (1), provides 
that there shall be a Chief Officer and presribes the qualifications for such an 
officer; but a proviso to that sub-section states that these qualifications may be 

j with inter alia in a case in which the appointment is temporary. 
Therefore, quite clearly, it is competent to the municipality to make a tempo- 
rary appointment of a Chief Officer. Then we have a provision for making rules 
in s. 68, and the relevant sub-sections of that section which refer to rules 
regarding the officers and servants to be employed by the municipality are 
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sub-ss, (c), (f) and (A). Sub-section (c) relates to a determining the staff 
0 


of officers and servants to be employed. Sub-sectiom® (f) is in the folloyamg. 
terms: 
‘Determining subject to the limitations imposed by sections 33, (5) kea 


mode and conditions of appointing, punishing, or dismissing any officer or servant; : 
delegating to officers designated in the rules the power to appoint, fine, reduce, suspend 
or dismiss any officer or servant”; ' 

so that in terms the mode of appointment is one of the matters specified in res- 
pect of which the municipality shall make rules. Sub-section (A) imer aha 
deals with regulating the period of service, and this obviously would include a ' 
power to determine by rules the age of superannuation. In pursuance of this 
section rules have been made and sanctioned by the Government of Bombay 
as required by the Act on November 19, 1954. It is necesaary to look at some 
of these rules for the purposes of the present petition. Rule 107 states that 
the staff of municipal officers and servants and their salaries, fees and allowances 
shall be in accordance with Schedule ‘‘C’’; and Schedule ‘‘C’’ contains a list 
of the staff. This list is the list of the permanent establishment of the munici- 
pality. As we will presently point out, there is provision for temporary esta- 
blishment as well in contra-distinction to the permanent establishment or what 
may be called permanent municipal service. Provisos (a), (b) and (c) to 
r. 107 respectively deal with extra temporary staff for not more than six months 
in special circumstances of strain, temporary staff for the execution of special 
recurring work and temporary establishment for the purpose of carrying out 
work the cost of which is recoverable from private persons under s. 194. Such 
staff would be on what may be called temporary establishment, which is a term 
used in subsequent rules. Now, in this connection, it is useful to keep in mind 
the distinction between a permanent post or permanent service and a permanent 
appointment to such a post. A permanent post may be filled either by a per- 
manent appointment or a temporary appointment, and because the post is 
permanent it does not follow that the appointment is permanent. To take only 
one instance which is apposite, the Chief Officer’s post is a permanent post, as 
under s. 33 there must be a Chief Officer; but a person may be appointed per- 
manently to that post or he may be appointed temporarily. Keeping this in 
mind, when one turns to the other rules, r. 221 requires that no permanent 
appointment to certain specified posts, including that of the Chief Officer, shall 
be made without inviting applications by advertisement as therein provided. 
Then r. 222, which apparently is the rule that both the President and respondent 
No. 2 had in mind when they averred in their affidavits that Government pen- 

wee org had been employed by several municipalities, is in these terms :— 

“So long as qualified persons are available no unqualified person shall be newly 

appointed to any post under the Municipality except for reasons recorded in ‘writing by the 
President and approved by the Municipality, provided that Government pensioners may 
be employed i temporary establishment as well as on the permanent establishment 
for specific duties, eg. making valuation of properties, disposal of objection application, 
etc. under section 81(3) of the Act, till duly qualified men are available.” 
Therefore, there is absolutely no warrant for the averment made by the Presi- 
dent of the municipality and by respondent No. 2 in theip affidavits that there 
is nothing to prevent Government servants who*have retired from service being 
appointed by the municipality,to its staff. Except within the limitations of 
the proviso to r. 222, they certainly cannot be appoifited. Then we turn to 
r. 226. which is in these terms :— 

‘No person who is leas than 16 or more than 30 years of age shall be admitted fo 
the permanent Municipal service, except for special reasons to be recorded in writing 
by the President and approved by the General Board.” 

Now, the first thing to notice about this rule is that it deals with appointments 
to the permanent municipal service and does not deal with permanent appoint- 
ments, as was sought to be contended by Mr. Kotwal on behalf of the munici- 
pality. The permanent municipal service here referred to are the’ posts that 
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are enumerated in ule ‘‘C’’ to the rules, and the permanent municipal 
ice is in contra-distifction to the temporary establishment which is referred 
to iç. 222 and is the same thing as permanent establishment also referred to 
in T. Therefore, this rule prescribes an age-limit for admission to the 
permanent muhicipal service in whatever manner that admission may be made, 
and that limit is 16 to 30 years of age. There is no doubt an exception and 
the exception is that for special reasons to be recorded in writing by the Presi- 
dent and approved by the General Board, a person who does not satisfy the 

requirements of age may be admitted to the permanent municipal service. 
Now, in this context, it would be convenient at this stage to refer to the rule 
compulsory retirement as sanctioned by Government, and that rule 

is in the following terms :— 

“1(a) Except as otherwise provided in the following clause the date of compulsory 
retirement of a Municipal servant, other than as inferior servant, is the date on which 
he attains the age of 55 years. He may be retained in service after the date of compul- 
sory retirement only with the previous sanction of the Municipality on public grounds 
which shall be recorded in a resolution passed by the Municipality with the support 
of at least three-fourths of the whole number of Councillors.” 
Then r. 2 is in these terms :— 

“2. Each Municipal servant’s case should be taken up when he is approaching the 
age of superannuation and before the expiry of each extension of service. Extensions 
may not be granted for any period exceeding one year at one time, the first extension 
being given generally upto the end of the financial year. In case in which it is pro- 
posed to grant extensions of servica, reports should be made to the Mumicipality through 
the controlling officer or controlling committee at least two months before the neces- 
sity for sanction or fresh sanction arises.” 

Now, this rule is Pe e teale It prescribes the age of 55 as the age of super- 
annuation; it also provides that by following the procedure therein prescribed, 
a person who has reached the age of superannuation may be retained in service. 
Now, in so far as it preseribes an age of superannuation, the question arises 
‘whether it is implicit in prescribing the age of superannuation for a post or 
posts that no one who is past that age can be recruited to such a post. 
Mr. Kotwal has attempted to argue that although a person cannot be retained 
jin -service after he attains the age of 55 years, there is nothing to prevent the 
municipality from appointing to its service a person who may be well past that 
age. It appears to us to be impossible to uphold such a contention. Where the 
law—and, in this context, bye-laws have the force of law—prescribes an age 
of superannuation, it appears to us to be quite impossible to argue t 

a person who is past that age can for the first time be appointed to that a ea 
Taking only one illustration, art. 217 of the Constitution provides that a Judge 
of the High Court shall hold office until he attains the age of 60 years. Can it 
possibly be suggested that a man past 60 can be appointed as Judge for the 
first time and that there is nothing in art. 217 to prevent such an appointment? 
The answer must obviously be in the negative; and the very requirement fhat 
the person in service shall retire at the age of superannuation carries with it 
the necessary implication that nobody who is past that age can possibly be 
employed for the first time:in that post, for otherwise he would have to retire 
before he is employed. In orfr opinion, therefore, with regard to posts which 
are governed by the rule as to superannuatpn, namely, attaining the age of 
55 years, it is not cofhpetent to the municipality to appoint to such a post a 
person who is past that age. Mr. Kotwal attempted to argue that having regard 
to r. 226, if a person is more than 30 years of age, if the General Board is 
prepared to make an exception in his case as provided in that rule for special 
reasons to be recorded in writing by the President and approved by the General 
Board, a man above 55 may also be appointed. We consider that such an inter- 
pretation of r. 226 negatives the fundamental rule that no one can be recruited 
in service, unless specific provision is made m respect thereof, after the ace 
of superannuation that has been prescribed; and, therefore, the exception that 
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is set out in r.. 226 can only be made in the case of rsons who, at the date of — 


appointment, although over the age of 80, have yet n apreoniie the age o 
and the exception cannot be invoked if the person is in fact past the 55. 
Turning now to the latter half of the rule relating to continuance i ice 


after superannuation, it prescribes three essential requirements Yor such conti- * 


nuance: (1) that his retention must be necessary on public grounds (we 
presume that what is intended to be conveyed by the words ‘‘public grounds’’ 
is ‘fon the ground of public interest’’); (2) that a resoltttion to that effect 
must be passed by at least three-fourths of the whole number of Councillors; 
and (8) that extension cannot be granted for any period exceeding one year 
at a time, the first extension generally being up to the end of the financial year. 

We next turn to s. 48 of the Act which deals with the power of the munici- 
pality to enter into contracts. Sub-section (1) is in these terms :— 

“A municipality shall be competent, subject to the restriction contained in sub- 
section (2), to lease, sell or otherwise transfer any moveable or tmmoveable property 
which may, for the purposes of this Act, have become vested in or been acquired by 
it; and so far as is not inconsistent with the provisions and purposes of this Act, to 
enter into and perform all such contracts as it-may consider necemsary or expedient in 
order to carry into effect the sald provisions and purposes.” 

Now, it is argued by Mr. Tarkunde on behalf of the petitioners that contracts 
of service are not within the scope of this section at all. The first part of this 
sub-section obviously does not include within its scope contracts of service, and 
the only question 1s whether the latter part of this sub-section includes them. 
The relevant words are ‘‘all such contracts as it may consider necessary or expe- 
dient in order to carry into effect the said provisions and purposes’’, the word 
“‘gaid’’ referring to the provisions and purposes of the Act; and prima facie 
we do not see why, where appointments of staff are necessary for the purpose 
of carrying into effect the provisions and purposes of the Act, if it eed So 
necessary to enter into a contract of service, the municipality cannot do sgo 
within this section. Mr. Tarkunde draws our attention to subs. (4) of this 
section, which provides that every contract shall be made on behalf of the 
municipality by the Chief Officer, and urges that this in any event shows that 
the Chief Officer himself could not be appointed by & contract of service under 
s. 48. We do not think that subs. (4) leads to that result. Ordinarily, assum 
ing a contract of appomtment was competent, the Chief Officer that wald 
enter into such a contract would be the predecessor of the new Chief who is 
being appointed, and not the same individual as happens to be the case in this 
icular petition; and therefore, the mere fact that the Chief Officer is 
ired to enter into a contract does not lead to the necessary consequence 
that there can be no contract for the appointment of a Chief Officer; and m 
any event, even in a case such as the present, we see nothing intrinsi¢ally wrong 
in an individual in one capacity entering into a contract with himself in another 
capacity if it is permissible by statute. In our opinion, therefore, there is 
power under g. 48 to enter into a contract of service if it becomes necessary to 
do #0. 

But what is canvassed in these proceedings by Mr. Kotwal before us 18, not 
only that there is such a power, but that the power is not subject to the provisions 
of the Act or of the rules made thereunder; thatdt is absolute and unqualified 
and the municipality can enter jnto any contract it likes. Now, in the first 
instance, the fact that the municipality is entitled to entér into a contract does 
not determine the question of any limitations on the capacity of the munici- 
pality. The municipality must act wythin the framework of the Act and the 
Rules,-and if it acts outside the Act or outside the Rules, then obviously it would 
be acting in a manner which would render its action ultra vires. Moreover, the 
very words of the section are ‘‘so far as is not inconsistent with the provisions 
and purposes of this Act’. When his attention was drawn to these words, 
Mr. Kotwal felt constrained to concede, although he appeared to do so reluc- 
tantly, that the power may be subject to the provisions of the Act; but he still 


y 


1957,] - SONU SAMPAT V. JALGAON MUNICIPALITY (a.c.s.)—Tendolkar J. 1005 


insisted that the power is not subject to the rules made which may be applicable 

a particular contracf/which the municipality proposes to enter into. Now, 
in opinion, the words ‘‘not inconsistent with the provisions and purposes 
of. Act’’ not only make the contract subject to the provisions of the Act, 
but suject also to the rules made under the Act. Any other view would, in 
our opinion, lead to absurd resulta. For example, Scheduld ‘‘C’’, to which we 
have already referred, prescribes a grade for the salary of the Chief Oficer 
from Rs. 200 to Ra. 400, and if the proposition that Mr. Kotwal canvasses is 
correct and the municipality was competent to enter into a contract of service 
with the Chief Officer and was not bound by the Rule in doing 80, it can give 
him a salary of Ra. 4,000 instead of the maximum of Rs: 400 if it so pleased. 
It could equally dispense with the age of superannuation and set at nought 
every other rule which has been made under statutory authority under s. 58 
to regulate the terms and conditions governing the appointment and continuance 
In service of the servants of the municipality. Therefore, in our opinion, 
although there is a power under s. 48 to enter into a contract of service, that 
power is subject not only to the provisions of the Act, but also subject to the 
rules which are binding on the municipality. 

Turning next to s, 50, which the President of the municipality thought was 
applicable to the appointment of a Chief Officer under a contract of service, 
sub-s. (1) thereof provides as under :— 


It appears to us to be plain that this section has nothing whatever to do with 
a contract of service. Such a contract is not a contract ‘‘for the execution of 
any work or the supply of any materials or goods.” It was suggested that it is 
a contract for the execution of the work of the Chief Officer. That, in our 
opinion, is too far-fetched a construction of the section; and the word ‘‘work”’ 
.in this section is, in our opinion, not used in the sense of the work that an officer 
of the municipality has to do in the discharge of his duties, Obviously, therefore, 
the section has no application to the appointment on a contract basis and the 
amended resolution was, therefore, quite unnecessary. 

We will now proceed to consider the questions that arise for our determina- 
tion, and it appears to us that whether the municipality was acting under s. 83 
or under s. 48 in making the appointment that it did, gince it was making an 
appointment to a post which falls within the deacription of permanent munji- 
cipal service and is included in the list in Schedule “‘C’’, the municipali aa 
not competent to employ any person who had passed the age of superannuation ; 
and in so far as it did so, it acted beyond its competence and the resolution is 
ultra vires and unlawful. We have already said that we interpret the excep- 
tion to r. 226 as referring to cases of entrants to the service who are between 
the ages 80 and 55. But assuming for a moment that our view is not justified 
and it was competent to the General Board to resort to the exception and 
appoint a person who is above 55, it could only be done in strict conformity 
with requirements, of that exception; and those requirements are that the 
President must record special, reasons for waiving the age-limit and such reasons 
must be approved by the General Board. Now, in this particular case, the Presi- 
dent has in his affidavit made it amply plain that there is, in his opinion, nothing 
either in the Bombay Municipal Boroughts Act or the Rules made thereunder 
to prevent a municipality from giving p temporary appointment to a person 
who has reached the age of superannuation. Therefore, there could be no 
question of the President ever applying his mind to whether the age-limit should 
be waived, and if so, for what reasons. That he did not in fact apply his mind 
to such a question cannot even be suggested, because he was not conscious that 
under the Rules the question of waiving the age-limit arose at all, and indeed 
he was firmly of the opinion that it was perfectly open to the municipality to 
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no. occasion for the President to record reagons ether yc) or otherwise, por 
can there be any approval by the General Board. The report made 

General Board by the President on, September 10, 1956, is not a report Jor: the 
purpose of waiving the age-limit under r. 226, nor is the resolution id by 
the municipality en May 31, 1956, a resolution confirming any recommendation 


appoint a person past the age of superannuation. There could, therefore, be 


by the President to waive the age-limit. under r. 226. ‘Therefore,. even if we. 


‘were to assume that r, 226, allowed, the municipality to make an exception in 
the case of a person who is past the age of superannuation, in this particular 
case no steps have been taken which would bring the exception into play. In 
our opinion, therefore, on the .face of it the appointment is ultra vires and 
unlawful and ought to be set aside. a 

However, since the question of mala fides-has also been fully argued, we 
propose to deal with that question as well. Now, it may be that the mere 
-Juxtaposition of dates in relation to the holding of the elections, the undue’ haste 
in convening and holding a meeting on May 31, 1956, with knowledge that 16 
people had already been elected Councillors but could not take their seats until 
‘their names were gazetted, may well indicate, or at any ‘rate give rise to, an 
allegation of mala fides. But these, facts by, themselves have not been relied 
upon as evidence of mala fides in the petition itself, and beyond the allegation 
that opponent No. 2 manoeuvred to get his term extended: by inducing the nion- 
resigning Councillors of the municipality to, give him a contract of employ- 
‘ment before the other Councillors could act as Councillors, it is not alleged 
that this action -is évidence of mata fides on their. behalf. We will, therefore, 
not treat it as, such. The specific allegation of mala fides is based on two 
grounds: (1) that the resolution was passed in order to oblige respondent 
No. 2 and (2) that it was interided tó circumvent’the rule relating to the conti- 
nuance m service after superannuation. With regard to the first of these 
allegations, we have no material before us on the' basis of which we could hold 
that the object of passing the resolution was to show undue favour to opponent 
No. 2. We, will ‘assume that opponent No. 2 was an exceedingly capable and 
competent Chief Officer of the municipality and those who voted to give him a 
contract, of service for two years believed that he, was a competent officer and 
did not merély wish to; oblige him or to show him undue favour. But when 


' one comes to the second particular of mala fides, namely, the attempt to circum- 


vent the rule, it appéars fo us that the conclusion on the documents themselves 
ig irresistible that there was a clear and unmistakable attempt to circumvent 
the ‘rule. Now, in tHe first instance, one must turn'to the letter of respondent 


9 oe 
. arise to the President.dated May 19, 1956, onl the letter in terms points out 


à 


eA 


Cs, 


he could be retained in service after date of compulsory retirement 
in the ‘manner provided by the-rule, to‘which we have already refarred... Res- 
‘pondent No. 2 then states’ that because this is not possible in the present condi- 
tions, therefore a contract should be given to him. - The whole genesis, therefore, 
of the appointment is that an extension under thé rules was not possible under 
the circumstances, and, therefore, some ‘alternative method should be. found 


al-. e. - 


1 


of bringing about the same result. Then when one comes to the meeting of May 30 ' 


and the resolution passed therein, all the recitals in that resolution are recitals 
which would be necessary and pertinent if the person was tobe continued in ser- 
vice by a three-fourths ‘majority ofthe entire bo&y of Councillors. The resolu- 
tion in terms Tecords that his comtinuance in service is Qeceasary in the public 
interest. But after' having done so, since only 11 Councillors.had assembled 
at this meeting and they’ were nowhere near the three-fourths majority of 35 


r 


Councillors, they could not proceed toeact under’ the rule and give him an exten: 


sion, and ‘therefore resorted to the method suggested by respondent No. 2 him- 
self of giving him a contract under s. 48. ‘3 


_ Noy, it was suggested in the President’s affidavit that there is a difference bet- 
ween continuance in service after the age of superannuation and a fresh appoint- 
ment such as the one that was made in this case; and the distinction sought tobe 


t 
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pointed out in the affida it is that whilst in the case of people who are retained in 
ice they continue joy all the rights and privileges of their original ser- 


J Vi newly appointed pergon does not do so. At first blush, this.appears to be a 


point distinction between continuance in ‘service and ‘a fresh appointment 
after eranfiuation. But when one turns to the resolution. and the terms 
offered to respondent No. 2 for his contract of service, it is plain that he lost 


„no rights that he could have obtained by continuance in service... He has not 


only been granted under the contract his salary which was already the mani- 
mum of his grade, but also in terms the same conditions of service as he enjoyed 
at the time of retirement. Therefore, whatever might have happened to a fresh 
appointment on different terms, this obviously’ was intended to be, and was in 
terms, an appointment on the same pay and conditions of service as before and 
in effect a continuance in service. We have, therefore, no hesitation, in holding 
that this resolution was, assuming it was within the competence of the munici- 
pality to pass it, passed by them mala fide for the improper purpose of cir- 
cumventing the provisions of the rule relating to the continuance in service 
after superannuation, and on that ground also the resolution is liable to be 
set aside. : . 

_ If has, however, been urged—and indeed it was urged as a.preliminary point 
on behalf of the respondents—that this petition should not be entertained: by 
us because the petitioners have another adequate legal remedy and also be- 
cause there has been delay in the presentation of the petition. Now, this 


petition is in the nature of a writ of quo warranio where the very right of 


respondent No. 2 to act in the responsible post of Chief Officer -of the munici- 
pality has been questioned; and if his appointment, is illegal, every day that 
he acts in that office a fresh cause of action arises and there can be no question 
of any delay in presenting a petition. So far as the availability of an adequate 
legal remedy is concerned, what is alleged is that under a. 214 the petitioners 
have already approached the Director of Local Authorities who has jurisdic 
tion to set aside the resolution or to suspend its operation, and until the 
Director of Local Authorities has given his decision, in any event, the petition 
is not maintainable. It is also said that the State Government has power 
under s. 84A to take similar action and, therefore, the petition should not be 
entertained. Now, with regard to the remedy which the petitioners sought 
from the Director of. Local Authorities, as we have already stated, although 


the petitioners addressed a letter on September 14, 1956, and on September 
‘17 they were informed. that the matter had been referred to the Collector and 


action would be taken ‘‘in due course’’, apparently the ‘‘due course’’ has not, 
yet been completed. What is more, two reminders on November 10, dai» 


- and on February 14, 1957, have not even elicited the courtesy of a reply. 


We can hardly conceive of more irresponsible conduct on the part of a highly 
‘placed administrative authority. The complaint madé to it was that someone 
‘who was exercising the functions of a Chief Officer- of a municipality had 
been unlawfully appointed and ought not to be allowed to exercise these func- 
tions; and for a long period from September, 1956 tilt to-day the-only action 


' ` that ia known to have been taken'is a reference to the Collector and a refusal 


even to acknowledge reminders Hent,in that regard. The State of Bombay 
has not chosen to’ offer any explanation for this conduct; but the President 


.' of the municipality, in his ‘affidavit, states that the matter has been delayed 


because the municipality, which is in Eas Khandesh, has been transferred 
from the Central Division to the newly formed, Aurangabad Division of the 


Bombay State. Now, the ‘formation of the -new State was on November 1, 


‘1956, and ordinarily, if the’ Director of Local Authorities had a due sense of 


his responsibilities, he should have disposed of this application long ‘before 
that date. But, in any event, surely an inordinate delay has taken place 
since November 1, 1956, in disposing of. this application, and we cannot ask 


or- expect the petitioners to wait indefinitely for the time when the Director 


of Local Authorities in: God’s good; time thinks ft to dispose ofthe applica- 
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tion. The pendency, therefore, of the application before the Director of 
Local Authorities is, in our opinion, not an adequ legal remedy at 
Indeed, it has proved to be completely inadequate so far because, ip the 
appointment was unlawful, as we have held it to be, respondent No. ould 
have been paola from September 1, 1956, or at any rate soon @fter the 
Director of Local Authorities was informed about it, from acting as the 
Chief Officer. 

Turning next to the provisions of s. 84A, it empowers the State Government 
to make in ita discretion an order vetoing the continuance in office of any 
person holding the appointment of a Chief Officer on the recommendation 
of a municipality supported by a resolution passed by a majority of the 
Councillors present. Now, in the first instance, this is not a legal remedy. 
A power in the local Government which it can exercise in its discretion is 
certainly not an adequate legal remedy. Moreover, it is conditional upon a 
recommendation supported by a resolution of a majority of the Councillors, 
If the appointment is slira vires and illegal, even a single Councillor has a 
right to have it set aside whatever view the majority of the Councillors may 

ike in that regard. Therefore, in our opinion, s. 34A does not constitute an 
adequate legal remedy. The preliminary objections of the respondents, 
therefore, to the petition must necessarily fail. 

The result, therefore, is that the petition succeeds, the order of the munici- 
pality dated May 31, 1956, together with the resolution of September 17, 1956, 
will be set aside, and the municipality restrained from paying any salary or 
remuneration to respondent No. 2 or allowing him to continue to act as Chief 
Officer, and respondent No. 2 permanently restrained from acting as Chief 
Officer of the municipality. 


Respondents Nos. 1 and 2 shall pay the costs of this petition. 
Petition allowed. 


Before Mr. Justice Dixit and Mr. Justice Shelat. 


CHANDRAKANT NAGINDAS v. RAMI MAGANLAL HIRABHAIT.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Secs. 34, 30, 2(20), 
5, 14, 81—Bombay Tenancy Act (Bom. XXIX of 1939), Secs. 3A(1), 7, 23—Transfer 
of Property Act (IV of 1882), Secs. 106, 111—Landlord granting lease of land to 
opponent for fired period erpiring on February 5, 1955—Notice by landlord to oppo- 
ast? Pent, his protected tenant, under s. 34 of Bom. Act LXVII of 1948, terminating his 
tenancy from March 31, 1955—Validity of notice. 


A landlord, on February 5, 1930, granted a lease of certain land to the opponent 
for a period of twenty-five years expiring on February 5, 1955. On Decamber 20, 
1953, the landlord gave a notice to the opponent under s. 34 of the Bombay Tenancy 
and Agricultural Lands Act, 1948 on the allegation that he wanted the land for 
personal cultivation and by the notice the tenancy was terminated with effect from 
March 31, 1935. On the question whether the notice terminating the tenancy witb 
effect from March 31, 1955, was a valid notice:— E 

Held, that apart from the opponent being a protésted tenant, he had by reason of 
the contract of tenancy the right to remain in possession until February 5, 
1955, by-virtue of s. 30 of the Bombay Tenancy and Agriculfural Lands Act, 1948. 

that ft was that tenancy of the oppanent which would come to an end on February 
5, 1955, that had got to be terminated Dy virtue of s. 34 of the Act. 

that, therefore, the landlord should have given a notice terminating the tenancy 
of the opponent not with effect from March 31, 1955, but with effect from February 5, 
1985, and 

that the notice was, therefore, invalid. 


“Decided, August 6, 1957. Special Civil Apploation No. 1107 of 1957, 
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Narayan Joshi v. K. B. Wassodev, followed. 
~ Francis Plates Sor v. Rev. Raymond Mendes,’ referred to. 


facts appear in the judgment, 


D. V? Pate® for the petitioner. 
N. O. Shah, for opponent No. 1. 


Durr J. This application raises a question about the validity of a notice 
given by the applicant, a landlord, to opponent No. 1, who is his tenant, under 
a. 84 of the Bombay Tenancy and Agricultural Lands Act, 1948. The facts of 
the case in which the question arises may be shortly stated. 

The land in dispute is a fleld bearing Survey No. 1481 admeasuring 9 acres 4 
gunthas situate in the village of Dholka in the Ahmedabad District. The appli- 
cant Chandrakant, a minor, is the owner of the land. On February 5, 1930, one 
Khushaldas, who was the grandfather of the minor Chandrakant, granted a 
lease to opponent No. 1 for a period of 25 years. The period of 25 years would 
expire on February 5, 1955; and this is not disputed. On December 20, 1953, 
Chandrakant’s guardian gave a notice to opponent No. 1 under s. 34 on the 
allegation that the applicant would want the land for pergonal cultivation and 
by the notice the tenancy was terminated with effect from March 31, 1956. 

As the notice was not complied with, Chandrakant through his guardian 
Khushaldas filed a suit for possession against opponent No. 1 on the ground that 
the applicant wanted the land for bona fide personal cultivation. One of the 
issues, which was raised in the suit, was whether the plaintiff’s notice was vali 
and the learned Mamlatdar, after answering the issue in the affirmative, decree 
the plaintiff’s suit. From this decree there was an appeal before the Prant 
Officer, Dholka Prant, and the learned Prant Officer affirmed the order passed 
by the Mamlatdar. From the order made in appeal opponent No. 1 preferred an 
application in revision before the Bombay Revenue Tribunal and a Bench of 
that Tribunal allowed opponent No. 1’s application, set aside the orders made 
by the authorities below and directed that the applicant’s application for pos- 
sesion dated June 14, 1955, would stand dismissed. It is the correctness of this 
order which Mr. D. V. Patel has challenged on this petition under art. 227. 

The question of the validity of the notice arises in this way. Mr. Patel con- 
tends that the notice, which was given by the applicant’s guardian on December 
20, 1958, terminating the tenancy with effect from March 81, 1955, was a valid 
notice, The view, which the Bombay Revenue Tribunal took, was that the 
tenancy was not validly terminated inasmuch as the applicant’s guardian sought 
to terminate the tenancy with effect from March 81, 1955, whereas the 
should have been terminated with effect from February 5, 1955, The question, 
therefore, Which arises for decision is, whether the notice terminating the tenancy 
with effect from March 81, 1955, was a valid notice. 

In appreciating this contention, it is necessary to refer to some important 
provisions of the Tenancy Acts. The first of these is the Bombay Tenancy Act, 
1989. Section 8A(1) of that Act provides that every tenant shall, on the expiry 
of one year from the date of the coming into force of the Bombay Tenancy 
(Amendment) Act, 1946, be deemed to be a protected tenant for the purposes 
of this Act and his rights as such protected tenant shall be recorded in the 
Record of Rights, unless his landlord has within the said period made an appli- 
cation to the Mamlafdar within whose jurisdiction the land is situated for a 
declaration that the tenant is not a protected tenant. It is common ground that 
opponent No. 1 is shown to be a protected tenant in the Record of Rights. But 
it is necessary to emphasise that by virtue of s. 3A of the Act of 1939, a person 
is to be deemed to be a protected tenant for the purposes of the Act. The next 
section to be referred to in connection with this topic is s. 31 of the Act of 1948, 

1 (19852) Civil Application No. 2 (1957) Civil Application No. 
959 of 1952, by Chagla O. J. and 781 of 1957, ded ty Dikit and Shelat 
Shah- J., on September 8, 1952 (Unrep.). JJ., on July 25, 1957 (Unrep.). 
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which provides that for the purposes of this Act a n ghall be recognised to 
be a protected tenant if such person has been deemed % be a protected tengat 
under s. 8, 3-A or 4 of the Bombay Tenancy Act, 1939; and it is, to repeat gÉai 
common ground that opponent No. 1 is a protected tenant. A 

While dealing with this question, it may be necessary to refer to some other 
sections of the Act of 1939. Section 7 of the Act corresponds, speaking gene- 
rally, to s. 84 of the Act of 1948. Under s. 7 a landlord may terminate the 
tenancy of a protected tenant by giving him one year’s notice in writing if 
the landlord bona fide requires the land for personal cultivation. Section 23 
runs as follows: i 

“(1) (a) No lease of any land situated in any area in which this section comes 
into force made after the date of the coming into force of this section in such area, ghal 
be for a period of less than 10 years; and 

(b) every lease subsisting on the sald date or mede after the said date in respect 
of any land in such area shall be deemed to be for a period of noi less than 10 years.” 
It would appear that s. 23(1)(a) contains a sort of a prohibition, that is, ac- 
cording to the Tenancy Act there can be no lease which is for a period of less 
than 10 years. Then s. 23 also enacts that if there is a lease, which is subsist- 
ing on the date mentioned in s. 23(1)(a), then such a lease shall be deemed 
to be a lease for a period of not less than 10 years. In other words, s. 23(1) (b) 
enacts a positive rule that if a lease is subsisting on the date referred to in 
p. 238(1) (a), then such a lease must be taken to be a lease for a period of not 
less than 10 years. It means, therefore, that whatever the period of the lease 
may be, the lease cannot, under any circumstances, be a lease for a period 
of leas than 10 years. The position in the present case was that the lease of 
opponent No. 1 commenced on February 5, 1980. The Bombay Tenancy Act 
was first enacted in 1939; and, by virtue of s. 3A, opponent No. 1 was to be 
deemed to be a protected tenant, and he became a protected tenant because of 
the operation of s. 31 of the Act of 1948. In this particular case the lease is 
a lease for a period of 25 years. It is, therefore, obvious that it does not come 
within the ambit of s. 23. Section 23 has a counterpart in s. 5 of the Act of 
1948 and under s. 5 it is provided: 

“(1) No tenancy of any land shall be for a period of less than ten years. 

(2) Notwithstanding any agreement, usage or law to the contrary, no tenancy 
shall be terminated before the expiry of a period of ten years except on the grounds 
mentioned im section 14: 

Provided that any tenancy may be terminated by a tenant before the expiry of 

eee SMpasiod of ten years by surrendering his interest as a tenant in favour of the land- 
lord.” . 


So that, s. 5 of the Act of 1948 enables a landlord to terminate the tenancy for 
reasons mentioned in s. 14. Section 5 was amended by Bombay Act XXXIII 
of 1952, and whereas s. 5 before its amendment by Act No. XXXIII of 1952 
was confined only to s. 14 of the Act, s. 5, as amended by Act No. XXXIII 
of 1952, went much further in so far as that section permitted the landlord to 
terminate the tenancy under s. 84. As a good deal of argument has been ad- 
dressed by Mr. Patel on s. 5, as amended by Bombay Act No. XXXITI of 
1952, it may perhaps be necessary to refer to it,in some détail. That section 
runs as follows: 

“5. (1) No tenancy of any land “shall be for a period of less than ten years: 

Provided that at the end of <he said period and thereafter at the end of each period 
of ten years in succession, the tenancy subject to the provisions of sub-sections (2) 
and (3), be deemed to be renewed for a further period of ten years on the same terms 
and conditions notwithstanding any agreement to the contrary. 

(2) The landlord may, by giving the tenant one year’s notice in writing before 
the end of each of the periods referred to in sub-section (1), terminate the tenancy, 
with effect from the thirty-first day of March in the last year of each of the said period, tf 
he bona fide requires the land for any-of the purposes specified in sub-section (1) of sec- 
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tion '34, but subject to the of sub-sections (2) and (2A) of the sald section, . 
if such tenant was a jf tenant,” 

It itynot necessary to refer to subs. (3) of s. 5 because it deals with a case 
of surrender. Now, under.s. 5, as amended, no tenancy ghall be for a period 
of less }0 years, a provision which, in substance, corresponds to s. 5(1). 
of the Act of 1948 before the Amending Act X XXIII of 1952 and also corres- 
ponds, in substance, to s. 28 of the Act of 1939. Section 5, as amended by 
Act No. XX XIII of 1952, is, in a sense, a sweeping provision. A lease, which 
is a lease for a period of less than 10 years, becomes a lease for a period of 10 
years and according to the proviso, there is a further period of 10 years in 
succession and such a tenancy is-to be deemed to be renewed subject to the 
provisions contained in sub-as. (2) and (3). The consequence is that according 
to e. 5(1) a lease, which is originally a lease for a period of less than 10 years,’ 
is by statute made a lease for a period exceeding the period mentioned in the 
original lease and then there are successive periods of 10 years in: respect of 
such a lease. It would be obvious that such a lease would seem to be perma- 
nent in its character; but s. 5 enacts that such a lease is subject tothe limita- 
tions contained in sub-ss. (2) and (3), ie. if a landlord wants to terminate 
such a tenancy for bona fide personal cultivation under s. 34, the tenancy is 
liable to be terminated; such a tenancy may be terminated if under subs. (3) 
of s. 5 a tenant surrenders the land. It is‘evident, in our opinion, that the’ 
enactment of s. 5(2) was necessary, because, otherwise had not that provi- 
sion of s. 5(2) been there, the result would have been that a landlord could 
not have been in a position to terminate the tenancy contemplated by s. 5 even’ 
if the landlord wanted his land for bona fide personal cultivation. It is to 
avoid this result that s. 5(2) appears to have been enacted. ` 

A reference to the Act of 1948, as amended, shows that a tenancy can be 
terminated either under s. 14 or under s. 34. Under s. 14 the tenancy cannot 
be terminated unless the tenant is, so to say, guilty of one of the acts men- 
tioned in cla. (a) to (0) of s. 14. Under s. 34 the tenancy of a protected tenant’ 
may be terminated if the landlord wants the land for bona fide personal culti- 
vation; and it is significant to bear in mind the opening words ‘both of a. 14 
and s. 34. Section 14 says that the tenancy may be terminated for the reasons 
mentioned in s. 14 notwithstanding any agreement, usage, decree or order of ` 
a Court of law. Section 84 says that notwithstanding the provisions con- 
tained in s. 14, a landlord is given’ the right to terminate the tenancy of a 
protected ‘tenant if he wants the land for bona fide personal cultivation. : 

“The exotession, which has been the subject of controversy in this applica- 
tion, is the expression ‘‘one year’s notice” occurring in s. 84(1), and, ime a 
stance, Mr. Patel’s contention is that the expression ‘‘one year’s notice’’ means 
that the tenancy must be terminated with effect from March 31, of a parti- 
cular year; and in this connection he relies upon the definition of the ex- 
pression ‘‘year’’ as given’in s. 2(20) of the Act. Mr. Patel also contends that 
looking to s. 5, to which I bave already referred. the tenancy may be terminated 
with effect from March 81, as mentioned in s. 5(4).. 

_ The Bombay Tenancy Act is, if I may say without offence, a much amended 
Act and is, perhaps, also a much discussed Act. Some of the provisions of 
the Act would seem to be difficult to construe and it is often the despair of 
Judges, while construing such provisions; it is not surprising that it has 
been, not unjustifiably, quite a paradise for lawyers, while relying on some 
of the provisions of the Act. But difficult or otherwise. the Court has to 
construe the provisions to the best of its judgment and skill. 

Now, in this case, what is the position? The position is that opponent No. 1 
is a protected tenant. As a protected tenant his tenure is secured and the 
tenancy is not ordinarily liable to he terminated. It may, however, be termi- 
nated either for reasons mentioned in s. 14 or for reasons mentioned in s. 34. 
Subject to the limitations contained im these two sections, it would seem as if 
the tenancy of a protected tenant is on thé same footing as that of a perma- 
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nent tenant. Mr. Patel, therefore, argues that i ch as the applicant is 
terminating the tenancy of a protected tenant under s\34, the landlord whije 
giving one year’s notice has to comply with s. 2(20) of the Act, and he gays 
that if that was not the correct interpretation of the provisions of the Act, 
it would mean that opponent No. 1 would not acquire the status df a prétected 
tenant, There is one thing to which attention may be called at the outset. 
As I have pointed out, s. 34 speaks of one year’s notice, As to when the 
tenancy is to be terminated, the section does not specifically say so, unlike 
g. 5(4) in which the tenancy is to be terminated with effect from March 31 
in the last year of each of the said periods mentioned in s. 5(1) proviso. The 
omission to mention as to when the tenancy is to be terminated in s. 34 would 
seem to be, in my view, deliberate, because if s. 5(2) mentioned as to when 
the tenancy was to be terminated, and the tenancy was to be terminated with 
effect from March 31 in the last of each of the said period mentioned in s. 5(1) 
proviso, it should not have been difficult for the Legislature to mention also 
in 8. 34 as to when the tenancy was to be terminated when s. 34 speaks of 
‘‘one year’s notice’, Indeed, s. 5 and s. 84 contemplate two different types 
of cases. Section 34 deals with the case of a protected tenant, pure and sim- 
ple; s. 5 deals with the case of a tenant who, according to the section, may 
be regarded as a protected tenant. According to s. 5, a tenant becomes a sta- 
tutory tenant because by statute, his tenancy is fixed for a period of 10 years 
in the first instance and it goes on in succession after each period of 10 years. 
That is why I am inclined to describe a tenant falling within s. 5 as a statu- 
tory tenant and that is why the Legislature in enacting s. 5 said that the 
tenancy of such a tenant shall be terminated with effect from March 31 in the 
last year of each of the said period mentioned in s. 5(1) proviso. Section 34 
deals, no doubt, with a protected tenant; but the distinction between s. 5 and 
s. 84 is quite apparent. Section 84 speaks of a protected tenant whereas a. 5 
speaks of a tenant as if such a tenant was a protected tenant. Mr. Patel 
argues that there is no reason why the expression ‘‘one year’s notice’’ should 
not be construed in accordance with the definition of the expression ‘‘year’’ 
as enacted in s. 2(40). In order to understand this contention, it is necessary, 
first, to see what the rights of opponent No. 1 are. Opponent No. 1 has ac- 
quired the rights of a protected tenant. Those rights I have already briefly 
summarised in an earlier part of this judgment. Apart from the rights of 
a protected tenant given to him under the Bombay Tenancy Act of 1948, 
opponent No. 1 has certain rights also by virtue of the contract of tenancy 
which was given to him by the lease dated February 5, 1980. One of ‘the 
j was that he was to be on the land for a period of 25 years. So that the 
landlord would not be in a position to apply for possession on the ground of 
bona fide personal cultivation until the period of 25 years was over, “and this 
is not disputed by Mr. Patel. To the extent, therefore, that the contract sub- 
gists between the applicant and the present opponent No. 1, the right of oppo- 
nent No. 1 is preserved by virtue of s. 80 which provides: 

“Save as otherwise provided in sub-section (3) of section 6 and sub-section (1) 
of section 27, no other provision contained in this Act shall be construed to limit or 
abridge the rights or privileges of any tenant under any usage on law for the time 
being in force or arising out of any contract, grant, decree or order of a court or 
otherwise howsoever.” o` s 
And Mr. Patel has pointed out no other provision in the Act of 1948 which 
can have the consequence of limiting or abridging his rights. Indeed, s. 30 
prohibits the limiting or abridging of the rights or privileges of a protected 
tenant save in the two cases mentioned in the section, that is, by reference 
to sub-s. (3) of s 6 or by reference to subs. (1) of s. 27. Therefore, by 
virtue of s. 80, opponent No. 1 is entitled to remain in possession of the land 
until February 5, 1955, and this is so notwithstanding the provisions contained 
in s. 84. In other words, even if the present applicant wanted the land for 
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bona’ fide personal cultivation any time before February 5, 1955, he could not 
. haw successfully applieff for possession under s. 34 

Mr. Patel points out that to hold that the tenancy must be terminated with 
effect fym February 5, 1955, and not with effect from March 31, 1905, is to 
ignore the circumstance that opponent No. 1 is a protected tenant. But I am 
not impressed by this argument. Opponent No. 1 is no doubt a protected 
tenant, but in addition to his right as a protected tenant he has also a right 
given to him by the contract by virtue of which he has a right to remain in 
possession until February 5, 1955. 


It is, under these circumstances, that we have to examine the correctness 
of the contention raised by Mr. Patel on behalf of the applicant. The Bombay 
Revenue Tribunal, while holding that the tenancy must be terminated with 
effect from February 5, 1955, has relied upon a decision of this Court m 
Narayan Ramchandra Joshi v. K. B. Wassodev'. The facts of that case would 
seem to be essentially similar to the facts in the present case. There certain 
land was granted to a tenant under a registered deed dated June 14, 1940, 
the period of the lease being a period of eight years. By efflux of time the 
lease ended on June 14, 1948. The landlord gave a notice on June 2, 1947, 
calling upon, the tenant to hand over possession on or before June 14, 1948. 
The Bombay Revenue Tribunal took the view that the tenancy must be termi- 
nated with effect from March 81, 1948, and this view was rejected in a judg- 
ment delivered by the learned Chief Justice. Dealing with this topic this 
is what the learned Chief Justice said: 

“Onder section 3 of the Act, ‘the provisions of Chapter V of the Transfer of Pro- 


34 
Transfer of Property Act and in our opinion the principles underlying the provisions 
of the Transfer of Property Act with regard to the giving of a notice must apply to a 
notice given under section M.” - 
With regard to the expression ‘‘yaar’’, it was observed: 

“The expression is not merely ‘year’, but the expression is ‘one year’s notice’, and 
that expression has to be construed in the light of the Transfer of Property Act and agh _ 
the definition of ‘year’ given in sec. 2(20).” is 
It is evident that in that case, as in this one, it was a lease fon a fixed period. 
It is also evident that in that case the application was made, as in this case, 
under s. 84; and in each case one year’s notice was to be given, and this Court 
came to the conclusion that one year’s notice as contemplated by s. 34 was 
to be understood not with reference to s. 2(20) of the Act of 1948 but with 
reference to s. 106 of- the Transfer;of Property Act. This is a decision given 
by a Court of coordinate jurisdiction and would be binding upon us, and, 
with respect to Mr.* Patel, he has not suggested anything which would induce 
us to take a view contrary to the view taken in the above-mentioned Special 
Civil Application. . Iteremains to notice two Sections of the Transfer of Pro- 
perty Act. The first of these is s. 106 on which the learned Chief Justice re- 
lied in the case cited above. According to s. 106. the tenancy is terminable 
on the part of a lessor by six months’ nétice expiring with the end of a year 
of the tenancy. Mr. Patel has suggested that the opening words of s. 106 
would be a difficulty in adopting the construction which we propose to adopt; 
but there is no difficulty at all, because s. 34 speaks of ‘‘one year’s notice”, 


1 (1952) Special Olvil Application No. 989 on September 8, 1952 A 
of 1952, decided by Chagila O. J. and Shah J., a 
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and there is no inconsistency between s. 34 and s: 106. It is true that by 
B. 111 of the Transfer of Property Act a-lease of inovea property is ge . 
termined by effux of time limited thereby. Now, in this case if the question 
grose with reference to a contractual lease, then there is ‘no question that no. 
notice was necessary to be given. The notice becomes necessary by e of 
s. 84, and according to s. 34 one year’s notice has got to be given; and in this 
case such a notice has been given. But the difficulty in accepting: Mr. Patal’s 
contention is that apart from opponent.No. 1 being a protected tenant, oppo- 
nent No. 1 has certain rights by virtue of the contract and, as I have already 
ee out, the right is a right to remain in possession until February 5, 1955. 
other words, the, tenancy of opponent No. 1 would come to an end on 
‘February 5, 1955, and it is that tenancy of opponent No.'1 that has got to be 
terminated by virtue of s. 84, and, therefore, the landlord should' have given 
a notice terminating the tenancy. of opponent No. 1 not with effect from March 
81, 1955, but with effect from February 5, 1955. . | 

, Mr. Patel has also. referred to a decision given by my brother Shelat and 
ee in Franois Mates Soe v. Rev. Raymond Mendes’. Now, that was a case 
where, as in this, the landlord applied under s. $4 for possesion on ‘the ground 
of bona, fide non-agricultural purpose. The lease in that case commenced on 
June 1, 1939. It was limited to a period of three years and go the lease ended 
on, May 31, 1942. We had to consider the provisions of the Tenancy Act and 
wè held that the tenant became a statutory tenant by the operation of the Bombay 
Tenancy Act of 1939, that ia, the contractual tenant became a statutory tenant. 
In that case the notice was given on March 28, 1952, terminating the tenancy 
with effect from. 31, 1958, and the question was whether the notice was 
valid.” We held ‘that thé tenant’ was a statutory tenant and that the provisions 
to be applied were the provisions to be found inthe Tenancy Act and tiot 
ih the Tratisfer of Property Act. We made a distinction by pointing out. that 
the tenancy which ‘was sought to be terminated was the tenancy of a statu- 
tory tenant and ir such a cage s., 2(20) would apply. .The present. is a case 
whith deals with ‘the case of a protected tenant, though under s. 6(2).a sta- 
tutory tenant is fo be deemed to be a. protected. tenant for the purpose of 
B. 34. There is nothing inconsistent between the view taken in that case and 
tHe view which we are taking in this cage. ' 

For thé reasons given above, we think that the view taken by the Bombay 
Revenue Tribunal is right. The application, therefore, fails and the rule will 
be discharged, but there’ will be no order as to costs. 
tp eo ua Rule discharged. 

— a we l a x i ta 
. Before Mr. Justice Tendolkar and Mr. Justice Shelat. : 


.POKHARDAS MEGHRAJ v. THE STATE OF BOMBAY.* 
Bombay' Sales Tax Rules, 1952, Rule 5—Bombay Sdles Tax Act (Bom. III of 1953), 
Sec. 51—Bombay Sales Tar (Amendment) Act (Bom. XXXIX of 1956)—Validity 

of r. 5—Whether s: 51 of Bom. Act III of 1953 validates proviso to r. 6(1) (1) (b)— 





Construction of fiscal ‘statute. l 
The proviso. to.r. 5(1)(vH) and r. 5(zf)(II) of the Bombay Gales Tax. Rules, 1952, 
which provide that the purchase price shall be ineluded in. the taxable turnover of 
the purchasing dealer, under cerjain circumstances, are ultra vires. n 
Section 51 of the Bombay Sales Tax Act, 1953, does nof validate the proviso 
x. 6(1)(4)() of the’ Bombay Sales Tax Rules, 1952, which was held to be ultra vires 
in Sha Velh Kanji v. V. R. Pendurangi: . 


u - THE facts appear in the judgment. ' 


1+ (1987) Spental Oil Avn“cation No. Civil Amplications Nos. 204, 303, 345, 738,. 
7A of 1957, desided by Dixit and Sholat and 739 of 1956). 
JJ. m Taw 28. 1937 (Tnep.). 2 (195%) Gnectal Civil Application No. 
*Dsided, July 15. 1957. 8a ial Cvi 1977 of 195%,, decided by Chagla C. J. and 
Application No. 208 of 1956 (with Special Tendolkar J. on September 18, 1985 (Unrep). 
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.. Special Civ Applications Nos. 203 and 204 of 1958. 


D. H. Buch and K. Hk Buch, for the petitioners. 
‘H. M. Sesrvat, Advocate General, instructed : by Little o Co., HOT te 


Popon gi 
Special Civil Application No. 303 of 1956. 
` M. H. Shah‘and H. K. Shah, instructed by Shah & Co., for the petitioners. 
H. M. Seervai, Advocate General, instructed by ZLsttle & Co., for the 
respondents. 
Spectal Civil Application No. 845 of 1956. 
8. P. Mehta and H. K. Shak, for the petitioners. 
H. M. Seervas, Advocate General, instructed by Little & Co., for the 
respondents. 
Spectal Civil Applications Nos. 738 and 739 of 1956. 
D. H. Buch, K. H. Buch and A. A..Rtevi, for the petitioners. 
H. M. Seervai, Advocate General, instructed y Little & Co., for the 
oo 


TRNDOLKAR J. These are a group of rules in which a common question of 
law relating to sales tax arises for determination. The petitioners are dealers 
within the meaning of the sales tax law and they have all been assessed to gene- 
ral tax for the period November 1, 1952, to March 81, 1953, and April 1, 1958, 
to March 81, 1954. The assessment for the first of these ‘two periods is a 
erned by the Sales Tax Ordinance No. III of 1952 and the Bombay Sales 
Rules, 1952, made thereunder. The assessment for the second period is 
erned by the Bombay Sales Tax Act, 1953. The provisions of the Ordinance, 
in so far as they are relevant for the purpose of disposing of these petitions, 
have been reproduced verbatim in the 1953 Act; and the Bombay Sales Tax 
Rules, 1952, were continued in force by s. 49 of "the Act of 1958. Therefore, 
it is unnecessary to refer separately to the provisions of the Ordinance and 
the Rules made thereunder and the provisions of the Act of 1953 and the 
Rules which were applicable to cases falling under that Act. Taking the rele- 
vant provisions of the Act of 1953, we have, first, a definition of ‘‘dealer’’ 
reed in s. 2(8), which before the Act was amended by subsequent legislation 
T 

“dealer” eama any parson Wio- carles, on business o! Selling goodi m a Ea 
of Bombay”. 
Then there is in sub-cl. (20) a definition of ‘turnover of sales’, ene turnover 
of sales 

RP ERT eee IT PE E EEEE D DN ANSE 
dealer in respect of any sale of goods made during a given period...” 

Section 5 of the Act subjects taxable turnover to a general tax. Then s. 7 
provides how the taxable turnover ghall be determined and it is in these terms: 

“The taxable. turnover for the purposes of sub-section (1) of section 6 shall be 
determined in the following manner, namely:— 

(i) From the turnover of the dealer in respect of all sales of goods during any 
parioa or big HABLO (p. pay the ener ae Sere ATAT ee eee ee 
in respect of— ü 

. (a) sales of any goods declared from time to time as tax free under section 8, and 

(6) such other sales as may be prescribed.”® 
Therefore, under s. 7(1)(b) there is power conferred on the State of Bobar 
to prescribe by rules for a deduction from the turnover for the purpose of 
calculating the taxable turnover. Undér this section the relevant rule with 
which we are concerned is r. 5 and the relevant pari o: it with which these 
petitions are concerned are as follows: 

“Deduction of certain sales in calculating taxable turnover under section 7—(1) In 


l 55) Special Civil Application No. Tendolkar J., on September 18, 1955 (Unrep. 
1077 of 1055, decided by Chagla C.J. and H " 


L. R.—?0, 
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calculating the taxable turnover of a dealer under section Po ATOTO te reer 
the following sales may be deducted under clause (i)(b) of section:—.. . 

(oil) Gales) 0a registered: dealey-rocounised: for dls. purpose be the Callssier of 
any goods falling under any entry specifled in column 1 of Schedule B hereto, where 
it is certified by the purchasing dealer that the goods purchased are fitendef for use 
by him in the manufacture of any goods falling under the corresponding entry in 
column 2 of the sald Schedule, for sale: 

Provided that— 

(a) EEE E EE Nigh hls) Gla Ar cue callie Peta E 
dealer for purposes other than such manufacture, or 

(b) where no general tax is actually payable by the purchasing dealer on any 
sale made by him of articles in the manufacture of which such goods have been used 
(except where such sale is itself eligible for deduction under the provisions of this 
clause), 
the price of the goods so purchased shall be included in the taxable turnover of 
the purchasing dealer under section 7.. 

(xt) (I) Bales to a registered dealer in casos where the following conditions are 
fulfilled:— 

(B) (b) where the goods are consigned to a place in India outside the State of 
Bombay, the purchasing dealer obtains and produces before the Collector or the assess- 
ing authority, if so required, a certificate from the consignee in Form A3. 

(II) If the purchasing dealer fails to produce a certificate In Form A3 in accordance 
with paragraph (B) (b) of sub-clause (1), the purchase price of the goods payable 
by him shall be included in the taxable turnover of the purchasing dealer under section 
7” 

It will, therefore, be seen that by reason of the proviso to r. 5(1) (um) as well 
as 5(24) (II) the purchase price shall be included in the taxable turnover of 
the purchasing dealer under certain circumstances. 

Keeping in mind these provisions of the law, we will now turn to the short 
facts necessary for the purpose of disposal of these petitions. The petitioners 
purchased cloth for processing and then gelling it. They sold some of the 
goods and despatched them outaide the State of Bombay. These sales did not 
attract general tax and in the case of such sales the purchase price of the 
goods sold by the petitioners was added to their taxable turnover by virtue 
of the proviso to r. 5(1)(vm). In some cases the purchase price was added to 
the taxable turnover for failure to produce a certificate in Form A8 in accord- 
ance with paragraph (B)(b) of sub-cl. (Z) under r. 5(2s)(IZ). These peti- 
tions challenge the provision in these rules that purchase price shall be in- 
cluded in the taxable turnover of the purchasing dealer as being ultra vires 
the rule making power. 

A provision which is in pars materia with the provisions that have now been 
challenged was challenged before a Division Bench of this Court in Sha Velji 
Kanji v. V. R. Pandurangs'’. I was a party to that decision. We were there 
dealing not with general sales tax but with special sales tax; and the proviso 
that was challenged was the proviso to r. 6(1)(+)(b) which was in these terms: 

“Deduction of certain sales in calculating taxable turnover under section 11—(1) 
In calculating the taxable turnover of a dealer under section 11 the turnover in respect 
of the following sales may be deducted under clause fi)(b) of that section:— 

(i) Sales to a licensed dealer where—... 

(b) the selling dealer produces : certificate from such pughasing dealer in Form 


Provided that— 

(a) where the goods are not despatched? or caused to be despatched by the purchas- 
ing dealer to a place outside the territory of India, or as the case may be, to a place in 
India outside the State of Bombay within a period of three months from the date of his 


or 

(b) where the provisions of sub-rule (2) are not satisfled, or the purchasing dealer 

1 (1055) Spela] Civil lication No. 1077 Tendolkar J., on September 13, 1985 (Unrep.). 
of 1955, by O.J. and 
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faila to produce a certificatesin the form specified in clause (tv) of the said sub-rule (2) 


. the, purchase price of goods payable by the purchasing dealer shall be included 


in the taxable turnover that dealer under section 11:” 


We held that the proviso to this rule was ulira vires.and therefore invalid: 
It is co *by the Advocate General that as the provisions which have bean 


to be deemed never to have been invalid or inconsistent with the provi- 
sions of this Act, merely on the ground that any such rule provides that in respect of 
sales of any goods made to a dealer, the purchase price of such goods shall be deemed 


nance No.. IIT of 1952 and Bom. IT of 1958’’. But the question is, has the 
Legislature succeeded in its object? This question may fairly be considered 
in the light of r. 6(1) (¢) (b) which we had held to be slira vires as it is agreed 
that the result will apply to the rules that are challenged before us in these 
petitiona. 

Now, the operative part of s. 51 is that any rule falling within the ambit 
of that section ‘‘shall not be deemed to be and shall be deemed never to have 
been invalid or inconsistent with the provisions of this Act’’. In other words, 
every such rule is retrospectively validated and deemed to be consistent with 
the provisions of this Act; but this result is brought about by the section 
only if the’ rule was invalid or inconsistent with the provisions of this Act 
“merely on the ground’’ stated in the section. Therefore, invalidity on this 
ground only is saved, and if the rule was invalid on any other ground, that in- 
validity still survives. The ground stated in the section is: . 


if 
conditions prescribed such rule and thereby the incidence of the tax payable by a 


from the seller to the purchaser. Now, it is the case of the petitioners before 
us that ingredient (1) in this composite ground is not satisfied although ingre- 
dients (2) and (8) may be satisfied. Now, quite obviously, ingredients (2) 
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and (8) are satisfled`in respect of the rule because the rule does provide that 


the purchase price shall be included in the turnove voy of ealon if the desir - 


commits a breach of one of the conditions and undoubtedly. thereby- the inci- 
dence of tax is shifted. The question, therefore, that arises for determinatian 
is whether ingredient (1) is satisfied. Before determining this questi€n, since 
this ingredient deals with a ground of invalidity of the rule, it is essential to 
look carefully at the judgment of the Division Bench which held the rule to 
be slira vires and the grounds of that decision. To quote the very words of 
the learned Chief Justice the grounds are to be found in the following pass- 
ages from the ju ent: - 

— (1) “Rule 6 in substance alters the ticldence of the taxation in question. 
The scheme of the Sales Tax Act is that the incidence of tax must fall upon a seller and 
not upon the purchaser.. 

(2) “Really the effect of rule © is to impose a penalty upon the petitioner for giv- 
i E p E en aa 


atemis at dfialion and taclodes in that turnover «purchase prion under certain 
circumstances.” 

These appear to us to be the main grounds of the decision , of the Division 
Bench. The reference to a purchase price being deemed to ‘be a sale price 
‘appears in the following passage in that Judgment: 

As the Act stands, and as the definition of ‘turnover’ standa, it is impossible to 
hehe ee et aii ree: Si Gees ak ee ce 
rule 6, as we have already pointed out, is to include in the turnover of the petitloner 
not the sale price of any article but the purchase price of these goods in question. But is 
it competent to the Legislature to treat something as being part of a turnover which in 
fact tt is not? It may be proper that in a case like this the purchase price paid by the 
petitioner shall be deemed to be a sale price for the purpose of being included in the 
' turnover. But the Legislature has not so provided.” 

It is clear, therefore, that the Division Bench did not hold that r. 6 provided 
that in respect of sales of any goods the purchase rice shall be deemed to be 
the sale price and shall, therefore, be included in the turnover of sales of such 
dealer. The Division Bench only pointed out that what the rule purported 
to achieve could have been brought about by the Legislature provi that 
in certain cases the purchase Dineo paid by a dealer shall be deemed to the 
sale price for the purpose of being included in the turnover. Looking at 
thogo grounds of ‘decision of the Division Bench, thereforé, it appears to us 

clear that it was not even one of the grounds of that decision that the 
rule provided that the purchase price shall be deemed to be a sale price and 
indeed the judgment did not hold that the rule so provided. 

Coming back, therefore, to s. 51, which undoubtedly attempts to validate 
the rule, ingredient (1) of the composite ground appears to be entirely ab- 
sent as no rule can be pointed out which provides that the purchase price 
shall be deemed to be the sale price and, therefore, since the validation that 
is sought to be brought about is conditional upon the existence of the ground 
stated in the section and one important element of that composite ground is 
nary absent, the section: has in our opinioni, not succeeded in validating 
the e. 

The Advocate General has ienie contended that although there is no 
rule which so provides in terms, the rule attempts in effect to previde that a 
purchase price shall be a sale price; amd he urges that since the mtention of the 
Legislature to validate the rule is clearly manifest, that intention should not, 
be allowed to fail because of defective or unskilful draftsmanship. In this 
connection the Advocate General drew our attention to a decision of the 
Privy Council reported in Salmon v. Duncombe.' Their Lordships of'the Privy 


1 (1886) 11 A. O. 627. 


1957.] POKHAEDAS U. STATE OF BOMBAY (A.C.J.}—Tendolkar J. 1109 


Council were there dealing with Natal Ordinance No. 1 of 1856. The object 
. of the Ordinance was tå give to any subject of the Queen resident in Natal 
the power of disposing by will according to English law of property both real 
and personal, which otherwise would devolve according to Natal law. Nec- 
tion 1 Which brought about this result: concluded with the words ‘‘as if such 
subject resided in Emgland’’ the effect of which was to leave both the lex 
sifus and the lex domicilis in operation, thus reducing the section to a nullity. 
Their Lordships held that the words quoted above should be treated as imma- 
terial or. non-existent as otherwise they would destroy the entire effect of the 
section and defeat the object of the Legislature. In this context Lord Hobhouse 
in his judgment. observes (p. 364): - 

“It is, however, a very serious matter to hold that when the main object of a statute 
is clear, it shall be reduced to a nullity by the draftaman’s unskilfulness or ignorance 
of law. It may be necessary for a Court of Justice to.come to such a conclusion, but 
their Lordships hold that nothing can justify it except necessity or the absolute 
intractability of the language used.” 

The Advocate General contends, relying on these observations, that since in the 
cage of s. 51 of the Sales Tax Act of 1953 the object of the Legislature is clear, 
we should so interpret the language used as to fit it to the rules that exist and 
should not bring about the result that no rule.is in fact validated by what 
purported to be a validating section. Now, there is no doubt as to the gene 
ral principle of construction that a Court must endeavour to give effect to 
the intention of the Legislature where such intention is manifest by the lan- 
guage used in the statute; but for that purpose the language must be fairly 
susceptible of being so interpreted as to give. effect to that intention. The 
case with which Lord Hobhouse was dealing was a case of somewhat excep- 
tional character where the very object of the entire Ordinance would have 
bean negatived as to the substantial part thereof, namely, relating to immovable 
property if the words at the-end of the section had been given effect to. We 
are not here dealing with a similar case where the invalidity of the rule would 
affect the entire Sales Tax Act or even a substantial portion thereof; but, 
quite apart from it, it appears to us that although the observations of Lord 
Hobhouse are undoubtedly entitled to the highest respect, the principles of 
construction in a fiscal statute such as the one with which we are con 

are somewhat different. This proposition the Advocate General contests and 
he says that a fiscal statute stands on the same footing as any other statute 
for the purpose of construction, and in that regard he relies on the observa- 
tions of Viscount Simon Lord Chancellor in Income Tar Commisstoners for 
City of Londen v. Gibbs.1 In that case the House of Lords was dealing with 
the construction of r. 9, sub-rr. 1 and 2, of the Rules applicable to cases f and 
Il of sch» D to the Income Tax Act, 1918, which provides that if a person 
charged under sch. D ceases within the year of assessment to carry on the 
trade in respect of which the assessment is made and is succeeded by another 
person, the Commissioners shall adjust the assessment as directed. It appears 
that during the assessment year a partnership of four carrying on a business 
took in a fifth partner, and thereafter continued to carry on business, and the 
question was whether the partnership of four ceased to carry on business and 
was succeeded bys the le aaa of five within the meaning of that rule. 
There was divergence of option between the Law Lords as to whether under 
the English law of partnership the old partwership can be regarded as ceasing 
to carry on the business and the new partnership as succeeding to it. Viscount 
Simon emphatically took the view that the old, partnership cannot be regarded 
as ceasing to carry on the business .andethe new partnership cannot be regard- 
ed as succeeding to it. Having taken this view, the rule, if interpreted from 
this stand-point, would not have enabled the Commissioners to adjust the 
assesament and the case would not have fallen within it; but Viscount Simon 
proceeded to hold that the rule.must be so interpreted as to bring this case 


1 [1942] A. O. 402. 
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within its scope, and in this connection he observes (p. 414): 


“It is these considerations which have made it for me to look further . 


into the statutory history and possible application of r. 9, not use I have any doubt 
of the correctness of the proposition of English law as to the nature of a partnership 
firm, but because our duty in construing g statute such as this is to find out @vbat the 
legislature must be taken to have really meant by the expressions which it has used, 
without necessarily attributing to the legislature a precise appreciation: af the technical 
appropriateness of its language.” 
The Advocate General is undoubtedly right that Viscount Simon was dealing 
with a fiscal statute, and the passage just quoted above undo states 
that the Courts must have regard to what the Legislature intended ‘without 
necessarily attributing to the Legislature a precise appreciation of the techni- 
cal appropriateness of its language.’’ Therefore, all that was in controversy. 
was the technical appropriateness of the language. The language itself was 
of doubtful import; its technical meaning under the English law was itself a 
subject on which the Law Lords took different opinions; the language was 
capable of a popular meaning; and what Viscount Simon L.C. really did was 
nothing more or less than to prefer the popular meaning to the strictly tech- 
nical meaning as the intention of the Legislature was clear. We do not think 
that Viscount Simon intended to lay down a proposition such as the one which 
the Advocate General canvassed before us that even in a fiscal statute when 
the intention of the Legislature is clear the Court is entitled to ignore the 
language to give effect to such an intention. Indeed, the principle of con- 
struction of a fiscal statute has been well settled; and Viscount Simon himself 
in Canadian Kagle Ow Co., Ld. v. The King! quoted with approval the words 
of Rowlatt J. in Oape Brandy Syndicate v. Inland Revenue Commissioners? 
in these terms (140): : 
“...In the words of the late Rowlatt J. whose outstanding knowledge of this sub- 
ject was coupled with a happy conciseness of phrase, ‘in a taxing Act one has to look 


is no 
a tax. There js no presumption as to a tax. Nothing is to be read in, 
is to be implied. One can only look fairly at the language used.’” 


} 
| 
| 


` It appears to us, therefore, that in any event in the case of interpretation of 
fiscal statutes the principle laid down by Lord Hobhouse in the case which we 
have referred to is not strictly applicable. , : 

But then the Advocate General urges that we are not dealing with the 
construction of a fiscal statute when interpreting s. 51 of the Act of 1958. He 
says that this is not a section that impoges tax on anyone, it ia merely a vali- 
dating section, and the canons of construction of fiscal statutes apply to sta- 
tutes which impose a tax. With resp&t to the learned Advocate General, we 
find it difficult to hold that s. 51 is not a section which purports to impose a 
tax. One has merely to ask himself the question, would a tax have been im- 
posed under the rules which had been declared void by this Court but for 


1 A. O. 119. $ (1889) 4 H.L. 100. 
2 Hos 1 K. B. 64, 71. : 
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this section? The answer must obviously be ‘No’. The section, therefore, - 
in terms sought to impofe a tax on those who would otherwise not have been 


` taxable if the section Was not enacted. .The section is, therefore, in our opi- 


nion, clearly a section which attracts the canons of constryction of a fiscal 
statute which dmposes a tax; and it is not open to us so to stram the 

of that section as to bring within its scope a rule which although it does not 
provide that a purchase price shall be deemed to be a sale price may concelv- 
ably be capable of being interpreted as a rule which attempts in effect so to 
provide. In our opinion, therefore, this is a clear case where the Legislature 
has misfired and it has ed in its object of validating the rule. . 

But this is not all Assuming for a moment that the rule had been ren- 
dered valid if it was invalid on the ground stated in the section, as we have 
stated earlier, this does not affect the invalidity of the rule on any other 
grounds. One of such grounds is the ground that the Division Bench gave 
in the judgment which I have already referred to, namely, that in effect it 
imposes a penalty. There is yet another ground which has been urged by the 
petitioners in these petitions, and that ground is that the rule making power 
is derived from s. 7 of the Act of 1958 which empowers the State Government 
to prescribe rules for deductions. to be made from the turnover in order to 
arrive at the taxable turnover and not for additions to be made to the turn- 
over and the rules challenged in terms provide for additions and not deduct- 
ions. There appears to us to be no answer to this contention. It is true that 
this contention was not advanced before the Division Bench which held r. 6 
void; but the contention, if upheld, gives an additional ground of invalidity 
of the rule which in any event is not cured by the section even if it validates 
the rule on the ground stated therein. The Advocate General has not attempt- 
ed to argue that the rule is within the rule making power conferred by s. T; 
but he has attempted to argue that if the rule has been validated by s. 51, the 
result is also that the rule shall not be deemed to be and shall be deemed never 
to have been inconsistent with the provisions of this Act and therefore he says 
that the rule shall not be deemed to be inconsistent with the provisions of a. 7. 
Now, this argument, with respect, ignores the word ‘‘merely’’ in the validating 
section. The validation is restricted to the mvalidity that arose by reason of 
the ground specified in the section only. If there is any other ground of in- 
validity, that, Im our opinion, is not cured by the section. Therefore, in any 
event, even if s. 51 had succeeded in validating the rule, if it was invalid on 
the ground mentioned in that section, the rule is still invalid on Sther grounds 
and no tax can be levied on the petitioners under the rules under which the 
tax is purported to be levied. 

There are some subsidiary arguments to which a reference may be made. 
It was urged in regard to the period covered by the Ordinance that the rules 
made under the Ordinance had in any event not been validated by s. 61. This 
argument has, in our opinion, no substance in it because s. 49(2) of the Act 
of 1958 in terms provides that rules made under the Ordinance ‘‘shall con- 
tinue in force and be deemed to have been made or issued under the provisions 


‘of this Act.” Therefore, obviously s. 51 comprises within its scope the rules 


made under the Ordinance of 1952 although the Ordinance was repealed. 
Then another argument was advanced that r. 5 itself was deleted on Desember 
1, 1958, and it cannot be validated after its deletion. That argument appears 
to us to be a fallacions one. The attemptedevalidation of the rule is for the 
period during which it was operative and not for a period subsequent to the 
deletion of the rule. l 

Although strictly it is not necessary *to consider whether the taxability of 
some of the petitioners could have been questioned if the rule had been vali- 
dated, since the question was raised and debated before us, we wish to record 
our finding on that part of the cage as well. The contention shortly stated is 
this: Section 51 requires as a condition that the dealer should commit a 
breach of any of the conditions prescribed before the purchase price can be 
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included in the turnover of sales; and what is urged is that where the dealers sold 
these goods without processing them, they undoubt y committed a breach . 
of the condition under which the sale which resulted their purchasing the 
goods did not attract tax but where they processed the goods and sold them 
outside the State they did not commit a breach of any conditien, and to the 

t to which any of these petitioners have been taxed in respect of sales 
of goods which were processed by them but gold outside the State of Bombay, 
even if the rules were valid, they have not committed a breach of any condition 
and therefore the purchase price cannot be included in their turnover of 
sales. Now, turning once again to r.5(1)(v) the deduction that is grant- 
ed is on the ground that the goods are intended ‘‘for sale”. ‘‘Sale’’ ig de- 
fined in the Act of 1953 as meaning a sale of goods made within the State of 
Bombay, and it appears to us that the word ‘‘sale’’ is used in this rule in 
that context and with that meaning because were it not 80, proviso (b) would 
be meaningless. That proviso deals with cases where no general tax is actually 
payable; and the cases where no general tax is actually payable are, we are 
told at the Bar, only the sales to people outside the State of Bombay and no 
others. Therefore, ‘‘sale’’ in this rule means a sale in Bombay; and if there 
is no gale in Bombay, there is a breach of the condition on which the goods 
attracted the deduction under r. 5(1) (vt), and if s. 51 had succeeded in vali- 
dating the rule, in our opinion, all the petitioners whether they had failed 
in fulfilling the condition that they would process the goods or whether they 
have failed in fulfilling the condition that the goods would be gold in Bombay 
State would equally have been liable to tax. 

The result. therefore, is that all these pettions must succeed and the orders 
made by the Sales Tax Officer in respect of both the periods, since they have 
been made under rules which are ultra vires, shall be set aside and the rules 
will be made absolute with costs. 


Rules mada absolute. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 
SAMPAT MAGHO TAYADE v. SURAJMAL KALURAM MARWADI.* 
Hindu law—Joint family property—Widow of co-parcener remaining in possession of 
joint family property after her husband’s death—Widow having right of maintenance 


only Whether possession of widow adverse to other co-parceners—Whether widow 
acquires absolute or Hmited rights by such possession. 


C died in 1928 leaving his widow U behind him. U died in 1936. Plaintif was 
C’s brother’s son and he filed a suit in 1947 alleging that after U's death, U's sister 
has taken wrongful possession of certain self acquired property of C. Defendants 
to the suit were successors-in-title to U’s sister and claimed that their title to the 
property in suit was perfected by adverse possession of U and her successors-in- 
title. In his evidence the plaintiff stated that the property in suit belonged to the 
joint undivided family consisting of himself and C and that on G’s death it had passed 
to him by survivorahip:— "o 

Held, (1) that on the plaintiff's own admission in his evidence, U had no right to re- 
main in possession of the sult property after C’s death as°she had merely a right 
of maintenance; and therefore adverse possession started against the plaintiff gince 
C’s death; and ‘ 

(H) that U got the property absolutely by adverse possession and she did not ac- 
quire merely limited rights in the suit property by virtue of her adverse possession. 


+" *Deoided, March 27, 1957. Second Appeal reversing the decree passed by L. 8. Khare, 
‘No. 638 of 1951, the ‘decision. of Civil J , Class 11, Buldana, in Civil Suit 


R. D. ji, Additional Districts J No. 168-A of 1048. 
Baldena, m Od Appeal No. 16 - A of 1951, 
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Rajah Chattar Singh yy. Diwan Roshan Singh! and Lajwanti v. Safa Chand," dis- 


Sham Koer v. Dah Koer’, Satgur Prasad v. Raj Kishore Lat, Suraj Bali Singh v. 
Tilakdheri Singh’, Kanhai Ram v. Musammat Amr, Uman Shankar v. Musammat 
Aisha Khaten’, Kah Charan v. Piart, Rikhdeo Thoarl v. Sukhdeo Thoarf, Lachhan 
Kunwar v. Manorath Ram”, and Harigir Kisengir Gosaoi v. Anand Bharthi Vishnu 
Bharthi”, referred to. - i ; 


Ta facts appear in the judgment. | 


L. D. Khapre, for the appellants. 
B. E. Mandlekar, for respondent No. 1. 


MUDHOLKAR J. This is an appeal by defendants Nos. 1 and 2 to a suit for 
possession of S. No. 24 of mauza Mhasla Khurd, taluk Chikbli, district Buldana. 

The aforesaid fleld admittedly belonged to one Chhogmal who died in the 
year 1926. After his death his widow Smt. Ullahasbai came into possession 
of this field. She died on December 14, 1936. According to the plaintiff 
Ullahasbai was in possession of this field right till her death. The emis 
who claims that his father Kaluram was a brother of Chhogmal, alleges in 
his plaint that the fleld was the self-acquired property: of Chhogmal and that 
after the death of Ullahasbai he was entitled to succeed to it as the next rever- 
sioner. He, therefore, instituted the suit, out'of which this second appeal arises, 
on August 2, 1947. The plaintiff has further stated in the plaint that he 
learnt that after the death of Ullahasbai her sister Zumkabai took wrongful 
possession of the aforesaid field, that later she sold it to her son-in-law Jeoraj, 
who in his turn sold it to Rekchand Ratanlal - Rekchand sold it to two persons 
Abdul Sattar and Sk. Umar and that these two persons sold it to defendants 
Nos. 1 to 4 by a sale-deed, dated January 18, 1948. He, therefore, sued them 
for obtaining possession of the field. ; 3 

Thé defendants raised a number of pleas of which mention need be made 
only of the plea of adverse possession. According to them, Ullahasbai and her 
successorg-in-title have been in adverse possession of this field uninterruptedly, 
continuously and openly for: over 12 years and that the plaintiff’s suit is 
barred by time. They also alleged two facts, viz. that Ullahasbai adopted a 
gon by name Pannalal with whom she had. entered into a family arrangement 
by virtue of which the field in question was given to her absolytely and that 
Ulahasbai sold it to Motilal, the husband of Zumkabai. It-may, however, be 
mentioned that the lower appellate Court has held that no adoption took place, 
that no family arrangement was entered into between Ullahasbai and Pannalal 
and that the alleged sale by Ullahasbai to Motilal has not been proved at all. 

It may,*however, be pointed out that in his evidence the plaintiff has made 
the following statements: 

“Kalooram and Chhogmal were joint and there was no partition of ancestral pro- 
perty. The property in the village belonged to me and Chhogmal and similarly the 
property in Desh also similarly belonged to both. I became the owner of the property 
after the death of Chhogmal and Ullahasbal had only a right of maintenarice.” 

The question is whether in view of these statements made by the plaintiff in 
his evidence his claim. must,be dismissed. 

It is no doubt true that what the plaintiff has stated in his evidence is at 
variance with his pléadings. At the same tfme it must be borne in mind that 
it is open to the defendants to treat these statements as admissions made by 
the plaintif and use them against him. From this it would follow that 

1 [10464 Nag. 159. a. >. 5 (1927) 1.7..R. 7 Pat. 163. 

2 (1924) L.R. 51 T.A. 171, s.0. 26 Bom. L. 6 (1910) T.L R. $? AIL 189. 

R. 1117. 7 (1928) T L.R. 45 AIL 799, 

8 (1902) LL. R. 20 Cal. 664, s.o. 4 Bom. 8 (1994) T L.R. 46 All. 

L. R. 547, P.0. , 9 , (1927) 1 All. . 

4 (1919) I. L. R. 42 AI. 152, s.o. 22 10 (1894) I.L.R. 22 Cal. 445, ¥.0, 
Bom. L. R. 451, r.o 11 (1925) 21 N.L.R. 137 
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UNahasbai got no right to obtain posseasion of this field or to remain in pos- 
session thereof after the death of Chhogmal, and the only right which . 
she had on the date was to claim maintenance from plaintiff out of the 
joint family property belonging to him and. Chhogmal 

As pointed out by their Lordships of the Privy Council in Sham “Keer v. 
Dah Koer’ where a widow is only entitled to maintenance out of the estate, 
her possession thereof or of any part thereof would be adverse to the person 
who is in law entitled to it unless, it could be shown that that possession was 
the result of an t between him and the widow. 

Shri Mandlekar ers to a decision in Rajah Ohattor Singh v.. Dewan 
Roshan Singh? and contends that even if the possession of Ullahasbai was 
adverse to the plaintiff, she being a qualified heir the estate obtained by her 
would not be an absolute estate but a qualified estate. In that case what was 
held by the learned Judges was that when a woman governed by Hindu law 
enters on an estate as a qualified heir she cannot subsequently prescribe by 
adverse possession an absolute title to it and that the right of the reversioner 
is not extinguished because the reversioner is unable to take possession during 
the life of the woman and prescription cannot, therefore, run against him. 

In the present case, as already stated, the plaintiff’s admission is to the 
effect that Ullahasbai was no heir at all, the estate being joint, and therefore, 


there was no question of her being in posseasion of the estate after her hus- 
band’s death as a qualified heir. That decision, therefore, is of no assistance to 
the plaintiff. 


The decision of their Lordships in Lajwanti v. Safa Chand? is also distin- 
guishable, In that case it was held that a title acquired under s. 28 of the 
Indian Limitation Act, 1908, through adverse possession by a widow, who 
claims and holds a widow’s estate, Inures to the estate of her deceased husband, 
and descends upon her death accordingly. Adverting to this decision, it was 
held in Suraj Balk Stngh v. Tilakdkars Singh,* which was followed in the 
Nagpur decision above quoted, that their Lordships did not, in Lajwanis’s 
case, say that the widow could not under any circumstances acquire any pro- 
perty for herself while holding her husband’s estate, and that their Lo ips 

ald that the case related to a widow who entered into possession of her bus- 
band’s estate as his heir. As pomted out in the Patna case what a Hindu 
widow acquires by adverse possession becomes her Stridkan and does 
not become ap accretion to her husband’s estate, unless it is shown that she 
took adverse possession of the aa ag representing her husband’s estate. 
There was no allegation of this ki A similar view has been taken in a num- 
ber qf gases, viz. Kanhai Ram v. Musammat Amri, © Uman Shankar v. Musammat 
Aisha Khatun,® Kal; Okaran v.-Prary’ and Rikhdeso Tiwari v. Sukhdeo Tiwari.8 
Indeed, in Lachhan Kumoar v. Manorath Ram? it was found that’ a Hindu’ 
widow treated the estate to the possession of which she was not entitled as her 
own absolute property and it was held.that the estate that she held was that 
of an absolute full proprietor and not the limited estate of a Hindu widow 
after the prescribed period of limitation was over. 

Again in Satgur Prasad v. Raj Kishore Lal’ their Lordships held that a 
widow can by adverse possession acquire an estate in full ownership. 

I may also refer to the observations of their Lardshipe in Harigir Kisangir 
Gosavi v. Anand Bharthi Vishnu Bharthi''’ which are to the following ‘effect 
. 182) — : Ko i 
i “Now, with regard to the point taken that the plaintif’s suit was barred by limita- 
tion, it is contended that Ram Krishna had usurped upon Vishnu and had acquired a 


1 (190%) L L. R. 29 Cal 664, s.c. 4 Bom. 6 (1923) L..L.R. 45 AIL 729. 
L. R. 547, P.C 7 (1924) I. L. R. 46 All. 769. 
2 Nag 159. , 8 (1927) I. L. R. 49 AIL 718. 
3 lias L. R. 51 I. A. 171, 9 (1804) I. L. R. 22 Oal 445, r.o. 
s.c. 26 Bom. 'L. R. 1117 10 (1919) I. L. R. 42 AIL 152, 
4 (1927) L L. R. 7 Pat. 168. 8.0. 22 Bom. L. R. 451, wo, 
5 (1910) I. L. R. 33 All. 189. 11 (1925) 21 N. L. R. 127 
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title by adverse possession, against him. But the plaintiff deduces title from Ram 
. Krishna himself on the that he as the adopted son of the brother is the latter's 
nearest male heir. If Ram Krishna and Vishnu hed been joint in estate, Vishnu ought 
to have succeeded to the property now in dispute as surviving co-parcener, and in that 
case Site? the widow, ought not to have taken possession, and having taken possession 
she would have acquired for herself and for the present appellants as her alienees a 
title by adverse possession.” 
In the instant case, it may be mentioned that the plaintiff was living m 
Rajasthan even prior to the death of Chhogmal and that he never came for- 
ward to take possession of the property which he now alleges to be joint family 
property. Even after the death of Chhogmal he allowed Ullahasbai to 
remain in possession of the property and deal with it as she liked. It is assert- 
ed by the defendants that she was in possession as an absolute owner. There 
is no reason to think that in the circumstances she had any animus, parti- 
cularly if the fact is borne in mind that she had no right whatsoever to be in 
possession of the property. It is not disputed that she and those who claimed 
through her have been in open and continuous posseasion of this property for 
over 12 years since the death of Chhogmal. It would, therefore, follow that 
at the expiry of 12 years after the death of Chhogmal, Ullahasbai 
absolute title to the property by adverse possession. In this view I hold that 
the plaintiff is not entitled to claim possession of this property. 
Accordingly, I allow the appeal, set aside the decree of the lower appellate 
Court and restore that of the trial Court. Costs throughout will be borne by 
the plaintif. . 

Appeal allowed. 


[NAGPUR BENCH] 


| Before Mr. Justice Mudholker. 


DOMA GHUSI v. JAGANA FAGU PATIL.* 
Co-owners—Co-owner bringing into cultivation common lende—Co-owner making pro- 
fits from those lends—Whether other co-owners have right to ask for accounts of 
those profits. - 7 
If a co-owner makes profits from certain common land by bringing it into culi- 
vation, the other co-owners have no right to ask for accounts being taken of the 
profits made by the co-owner. -e 
Ramdayal v. Gulabia Bai, Mahesh Narain v. Nowbat Pathak" and Midnapore 
Zomindary Company, Lid. v. Naresh Narayan Roy, referred to. 


Tue facts appear in the judgment. 


Y. V. Jakatdar, for the appellant. 
E. M. Hajernavis, for the respondent. 


MupDHOLKAR J. This judgment will also govern the disposal of Second 
Appeal No. 820 off 1961. i 

Both these appeals arise out of the decision of the Additional District Judge, 
Bhandara, in Civil Appeal No. 10-A of 1950? That appeal in turn arises out 
of a suit instituted by the plaintif J who is the respondent in this appeal, 
and the appellant in Second Appeal No. 820.of 1951, claiming from the defen- 
dant-appellant Doma Rs. 1,500, as his share of the village profit. 


*Deolded, April 9, 1957. Second No. 70-A of 1948. 
No. 180 of 1981, the decision Te G. 1 (1908) 4 N. L. R. 130. 
W. Chiplonkar, Addi District TJudge, 2 (1905) L L. R. 32 Cal 887. 
at in Civil Appeal No. 10-A of 3 (1024) IL L R. Sl Cal 681, 


- 
1950, the agian oat? _@ Q. s.o. 26 Bom. L. R. 65], r.c, 
Bhojraj, Judge, in 7 Suits 
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The trial Court passed a decree in favour of the plaintiff for Ra. 51 only. 


But in appeal that amount was enhanced by the me appellate Court to . 


Re. 737-11-0. This enhancement is challenged by the appellant. The respon- 
dent in his cross appeal wants this amount to be further enhanced to Ra. 1,500. 
The only question of law which arises in this appeal is whetker the Courts 
below erred in not taking into account the profits made by the plaintiff from 
certain common lands, which he had brought under cultivation while taking 
accounts of the entire village. In my opinion, the appellant is not entitled to 
ask in this suit for accounts being taken of the profits made by the respondent 
from those lands. In Ramdayal v. Gulabia Bat’ it was observed (p. 125); 

“...Where one co-owner takes up some of the waste land, or derelict tenancy land, 

forming part of the joint estate, the other co-owners may either object or consent to 
his exclusive user of it; and it seems to me that if they do not declare their objection, 
within a reasonable time of the act of occupancy by thelr co-sharer, their consent to 
that act may be tmplied, and the transaction becomes part of the prevailing mutual 
arrangement for joint enjoyment.” 
In the instant case the respondent has been in exclusive possession of the land. 
It is, therefore, open to the appellant either to allow the respondent to con- 
tinue in exclusive possession of the land as an occupant or to file a suit for 
Joint possession. But he certainly does not have any right to ask for accounts 
of profits from that land. In Mahesh Narain v. Nowbat Pathak2 the learned 
Judges while dealing with the question of the rights of co-tenants with respect 
to the profits arising out of mining properties pointed out (p. 849): 

“...In the case of mining properties, the only mode in which they may be profit- 
ably used is to take from them valuable ores, and, if this is done properly by ane co- 
tenant, so as not to interfere with the exercise in a similar manner of the equal right 
of the other co-tenant, I do not see upon what ground a liability may be imposed upon 
the one to account to the other. Indeed if the contrary view prevailed there would 
be no mutualtty, and enjoyment of joint property would be impracticable; one co-owner 
might by expenditure of capital and labour reap advantages, which he would be ob- 
liged to share with the other, but if he incurred any losa, he would not be entitled to 
throw the burden upon his co-sharer.” 

In the instant case, the same position would result from want of mutuality. 

Again, as pointed out by their Lordships of the Privy Council in Midnapore 
Zamandary Company, Lid. v. Naresh Narayan Roy? the only right which a co- 
owner has against another who is in exclusive possession of the common land 
is to claim compensation. I can do no better than quote their Lordships’ 
observations in this regard (p. 635): i 

‘Where lands in India are so held in common by co-sharers, each co-sharer is 
entitled to cultivate in his own interests in a proper and husbandlike mańner any part 
of the lands which is not being cultivated by another of his co-sharers, buthe is liable 
to pay to his co-sharers compensation in respect of such exclusive use of the lands. 
Such an exclusive use of lands held ia common by a co-sharer is not an ouster of his 
co-sharers from their proprietary right as co-sharers in the lands. When co- 
sharérs cannot agree as to how any lands held by them in common may be used, the 
remedy of any co-sharer who objects to the exclusive use by another co-sharer of 
lands held in common is to obtain a partition of the lands. No co-sharer can, as against 
his co-sharers, obtain any jote right, rights of p t occupancy, in the lands held 
in common, nor can he create by letting the lands to cultivators as his tenants any right 
of occupancy of the lands in them. Their Lordships may refer*on this subject of sepa- 
rate cultivation by a co-sharer of lands held in common to what St Barnes Peacock 
said in delivering the judgment of the Board in Robert Watson & Co. v. Ramchund 
Dutt.‘ He then said: ° 

‘Tn India a large proportion of the lands, including many very large estates, is held 
in undivided shares, and if one share~holder can restrain another from cultivating a 

1 (1908) 4 N. L. R. 120. Bom. L. R. 651, p.o. 


2 (1005) L L. R. 32 Cal. 837, R49. . 4 (1890) I.L.R. 18 Oal. 10, 22, 
3 (1924) L L. R. 51 OaL 631, mo. 26 s.0. 17 I.A. 110, 120, 121. 
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portion of the estate in a proper and husbandlike manner, the whole estate may, by 
. means of croes inj have to remain altogether without cultivation until all the 
share-holders can agree a mode of cultivation to be adopted, or until a partition 
by metes and bounds can be effected—a work which, in ordinary course, in large estates 
would prebablyeoccupy a period mcluding many seasons.’ 

In that case the Board made a declaration that Robert Watson & Co. who were 
the plaintiffs, should recover fram the defendant a sum of money, calculated at a spe- 
cified rate per bigha per year, as compensation for the exclusive use by the defendant 
‘of the .-bighas which had been occupied by him.” 

What the appellant wants now is not any compensation per acre of the land 
which ig in exclusive occupation of the respondent but actual accounting of 
the profits. This, of course, as has been held in the aforesaid case he is not 
entitled to have. 

In this view, I dismiss Second Appeal No. 150 of 1951 with costs. 

Coming to the respondent’s appeal, Second Appeal No. 320 of 1951, I am 
afraid, the grounds cover questions of fact only. No question of law arises in 
any of those grounds. In the circumstances, therefore, it is not open to the 
respondent to challenge the correctness of the lower appellate Court, and seek 
a further enhancement in the quantum of the village profits awarded. 

In this view I dismiss this appeal also with costs. Appeals dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Datar. 
MAHADU UKARDA DHANGAR v. TULSABAI NAMDEO.*® 
Hindu law—AHenation—Alienation by father of ancestral property for illegal and tm- 
moral purposes—Son in existence at date of alienation allowing right to challenge 
aHenation to become time barred—Whether son born after alenation can challenge 
aHenation—Indian Limitation Act (IX of 1908), Secs. 6, 7 8. , 
The right to challenge an alienation made by a Hindu father constitutes one cause 
of action and no fresh right accrues to a son subsequently born. Limitation runs from 
the date of the allenation and not from the date on which the son who could chal- 
lenge the alienation is born. l 
Shivaji Ganpati v. Murldhar, followed. 
While a subsequently born son is entitled to take advantage of an existing cause 
of action so long as it exists, he cannot obtain a fresh period of elimitation -from 
the date of his birth. In such a case the subsequently born son must bring his 
suit through his next friend within the ordinary period of limitation. 
By a sale-deed dated January 27, 1930, the father of plaintiffs Nos. 1 ang 2 sold 
some ancestral properties. By another sale—-deed dated January 21, 1986, the father 
sold sotne other ancestral properties. Plaintiff No. 1 was born on October 5, 1928. 
On April 16, 1948, plaintiffs Nos. 1 and 2 filed a sutit challenging the alienations made 
by their father in 1930 and 1986 on the ground that they were made for illegal and 
immoral purposes. Each of the plaintiffs claimed independently of the other in 
the sense that each of them gought to enforce the right which had accrued to him 
by birth. Plaintiff No. 2 was a minor at the date of the filing of the sutt:— 
Held, that so far as plaintiff No. 1 was concerned the sutt was barred as it was filed 
more than 21 years after hig birth and that so far as plaintiff No. 2 was concerned it 
was also barred because he could not take advantage of æ. 6, 7 and 8 of the Indian 
- Limitation Act. œ , , 
Ranodip Singh v. Parmeshwar Pershad’ Lachhman Das v. Sundar Das? Shahamad 
v. Salabat,* Sita Ram Singh v. Cheddi Singh! and Ram Kishen v. Baldeo Koeri’ 
referred to. ; s - 
“Decided, February 28, 1957. First Appeal L. R. 175. 
No. 130 of 1051, saaainst tbe decision 8 (1920) I. L. R. 1 Lah. 558. 
of R. D. Doongafi, Additional District Judge 4 (1928) I. L. R. 8 Lah. 19. 
at Buldana, in Suit No. 4-A of I9. -~ § oe raS a 


1 (1958) 56 Bom. L. R. 428, F.B». . 6 [1925] A. 247. 
2 (1924) L. R. 52 IL. A. 69, s.o. 27 Bom. 
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` Tas facts appear in the judgment. å 
W. B. Pendharkar, for the appellants. ° 
_8. N. Kherdekar, for respondents Nos. 1(a) to 1(c) and No. 2. 


(J d 

„ MupmouKaR J. This is an appeal by defendants Nos. 8 to 7 to a suit 
instituted by the plaintiffs for a declaration that certain alienations made by 
their father Baliram, defendant No. 1, in favour of defendants Nos. 2 to 19 
were not binding on their shares and for partition and possession of their (plain- 
tiffs’) shares in the property in suit. Plaintiff No. 1 died during: the pendency 
of the appeal and is now represented by his legal representatives, respondents 
Nos. 1(a) to 1(c). 

The facts relevant for the purpose of this appeal and which are not disputed 
before us are as follows: At the partition between defendant No. 1 and his 
brother, which was effected in the year 1926, about 100 acres of land, some 
houses.and some movable property fell to the share of defendant No. 1. Bet-. 
ween the years 1930-1940 he alienated the bulk of the property. According to 
the plaintiffs, defendant No. 1 was given to vices and the alienations, which were 
challenged by them in the suit out of which this appeal arises, were made by 
defendant No. 1 for illegal and immoral purposes and were consequently 
not binding upon them. It may be mentioned that at the date of the suit defen- 
dant No. 1 had three sons though only two of them had joined in the guit. The 
third son was eventually joined as defendant No. 20 in the suit. Along with 
him was algo joined as defendant No. 21, Laxmibai, the wife of defendant No. 1. 
The suit was contested by all the alieneæ. We are, however, concerned only 
with the case of defendants Nos. 8 to 7. 

Defendants Noa. 8 to 6 claim under a sale-deed, exh. 3-D-1, executed by defen- 
dant No. 1 on January 27, 1980, in favour of two persons, Ukarda and Vithoba, 
whereunder he sold S. No. 38 of Kalambeshwar for a consideration of Ra. 2,350. 
Both had died before the institution of the suit. Ukarda’s interest devolved 
on his sons, defendant No. 3 Mahadu and defendant No. 4 Shankar, who are 
appellants Nos. 1 and 2 in the appeal. The interest of Vithoba devolved on his 
daughters, defendants Nos. 5 ard 6 who are appellants Nos. 3 and 4 in the 
appeal The defendants denied that defendant No. 1 was given to vices or that 
the consideration for the sale in favour of Ukarda and Vithoba was for a pur- 
pose not binding on the plaintiffs. According to them, the transaction in ques- 
tion was for legal necessity and is binding on the interests of the plaintiffs. 
Further, according to them, the plaintiffs’ suit is barred by time against them, 
having been brought more than three years after plaintiff No. 1 attained majo- 
rity. © æ 

Defendant No. 7 claims under two sale-deeds, one is exh. 7-D-1 dated January 
21, 1936; whereunder a portion of S. No. 75 of Kalambeshwar was sold to him 
for a consideration of Rs, 683-8-0 and the other is exh. 7-D-2, dated January 3, 
1939, whereunder the remaining of S. No. 75 was sold to him for a consideration 
of Rs. 500. This defendant is appellant No. 5 in the appeal. 

According to the plaintiffs, the consideration for these transactions was tainted 
with illegality and immorality and that, therefore, the sale-deeds were not bind- 
Ing “on their shares. Defendant No. 7 disputed this and contended that the 
transactions were for legal necessity and for a purpese binding on the plaintiffs. 
He alko contended that the plaintiffs’ suit is barred by time. 

The trial Court held that the atit was within time. While holding that de- 
fendant No. 1 was given to vices, it cam2 to the conclusion that in so far as the 
transaction’ evidenced by exh. 8-D-1, dated January 27, 1930, was concerned, 
legal neceasity to the extent of Rs. 1,870 was established. It further held that 
the plaintiffs were, entitled to partition and separate posseasion of 2/5th share 
in Ñ. No. 88 provided théy paid to defendants Nos. 8 to 6 2/5th of Ra. 1,870, 
j.e. Re. 548, on or before Janu 15. 1952. In regard to the transaction 
evidenced by exh. 7-D-1, the trial held that consideration to the extent of 
Ra. 389-8-0 was for a purpose binding on .the plaintiffs and that they were en- 
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titled to partition and te possession of their 2/5th share in field No. 75 
_ on payment of 2/5th of this amount i.e. Rs. 155-10-0 As regards the transaction 
evidenced by exh. 7-D-% the trial Court held that no part of the consideration 
was binding on the plaintiffs and that they were entitled to immediate partition 
and separate possession of the 2/5th share therem. o. 

The first point to be decided in this appeal is whether the plaintiffs’ suit is 
within time. In the plaint, the age of plaintiff No. 1 Namdeo alas Motiram is 
stated to be 20 years, while that of plaintiff No. 2, Sadashiv, is stated to be 14 
years. In the body of the plaint, it is stated that plaintiff No. 1 was born on 
April 16, 1927. The suit itself was instituted on April 16, 1948. It may be 
mentioned at the outset that the question of limitation will have to be viewed 
differently in regard to each plaintiff as each of them claims independently of 
the other in the sense that each of them seeks to enforce the right which has 
accrued to him by birth. Similarly, no question of limitation can arise in res- 
pect of the transaction evidenced by exh. 7-D-2, dated January 8, 1989, as the 
suit was instituted within 12 years of the date of alienation. 

Dealing first with the case of plaintiff No. 1 it was contended that even assum- 
ing that plaintiff No. 1-was born on April 16, 1927, the last date on which the 
suit should have been instituted was April 15, 1948, and that it, having been 
brought a day later, was barred by time. It is, however, not necessary for us 
to go into the question in the view we take as to the exact date of the birth of 
plamtiff No. 1. 

[His Lordship after dealmg with evidence relating to the date of birth of 
plaintiff No. 1, proceeded.—] In the circumstances, di ing with the Court 
below, we hold that plaintiff No. 1 was born not on April 16, 1927, but on 
October 5, 1926. Since plaintiff No. 1 has‘sought to challenge the sale-deeds 
exh. 8-D-1 and 7-D-1 more than three years after he attained majority, the suit 
in 80 far as it relates to these sale-deeds is barred by time. 

On the authority of the decision in Kashinath v. Bapurao', which was followed 
in Gujrath O41 Mills-and Manufacturing Co. Lid. v. Patel Shakarabha?, it is 
conceded by Shri Kherdekar for the plaintiffs that plaintiff No. 2, not having 
been in existence at the date of the alienations dated January 27, 1980, and 
January 21, 1986, could not challenge them, if the right of plaintiff No. 1 who 
was then in existenes is held to have been barred by time. 

He, however, withdrew the concession when the decision of the Full Bench m 
Shivaji Ganpati v. Muriidhar® was brought to his notice. In that case it was 
held that where a cause of action to challenge an alienation by fhe father has 
accrued to a son then existing, a subsequently born son is also entitled to 
chall that alienation as much as the earlier born son provided that the 
right of the earlier born son had not become barred prior to the birth of the 
subsequently born son by reason of the death or adoption of the earlier born 
gon or by reason of the fact that the right of the earlier born son had before 
the birth of the subsequently born son-become barred by limitation. It may, 
however, be pointed out that even according to the Full Bench the right to 
challenge an alienation constitutes one cause of action and that no fresh right 
accrues to the son subsequently born. It-is also accepted by the Full Bench 
that limitation runs from the date of alienation and not from the date on which 
the son who could ehallenge the alienation is born. , It would accordingly follow 
that even so far as the claim made by plaintiff No. 2 is concerned, time 
started running from, the dates of the two respective sale-deeds. Accordingly, 
the suit had to be filed in respect of the -claim under exh. 8-D-1 on or before 
January 27, 1942, and in respect of the claim under exh. 7-D-1 on January 21, 
1948. - œ 
It is, however, said that as plaintiff No. 2 was a minor on the date of the guit, 
no question of limitation -can arise with respect to him and his next friend 
could institute a suit even after the expiry of 12 years from the date of. the 


1- on Nag. 578, T.B. 3 (1958) 56 Bom. L. R. 426, F.B. 
2 [1943] Bom. 423. ; 
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alienations, Now, s. 8 of the Limitation Act is imperative and provides that 
every suit instituted after the period of limitation p ibed therefor by the . 
first schedule shall be dismissed by the Court unleag its saved in any way by 

the provisions of ss. 4 to 26 of the Limitation Act. It is to be noted that no 
doctrine of common law or any equitable consideration is to be imported by the 
Court for determining the applicability of the provisions of s. 8. In this con- 
nection we may refer'to the decision of the Privy Council in General Accident 
Fire and Infe Assurance Corporation v. Janmahomed Abdul Rahim! in which 
their Lordships quoted with approval the following passage from Mitra’s Tagore 
Law Lectures, 6th edn., Vol. 1, page 256: 

“A law of limitation and prescription may appear to operate harshly or '‘un- 

justly in particular cases, but where such law has been adopted by the State...tt must, 
if unambiguous, be applied with’ stringency. The rule must be enforced even at the 
risk of hardship to a particular party. The fudge cannot on equitable grounds enlarge 
the time allowed by the law, postpone its operation, or introduce exceptions not recog- 
nised by it.” 
The only provisions of the Limitation Act which deal with the question of dis- 
ability created by the minority of the plaintiff are gs. 6 to 8. The language of 
g. 6 makes it clear that the benefit thereof can be availed of only by the person 
who was in existence at the date of the accrual of the cause of action. Plaintiff 
No.'2 admittedly was not in existence at the date of the accrual of the cause 
of action. This section is, therefore, of no avail to him. Section 7 is equally 
out of the way because plaintiff No. 2 is not claiming anything jointly with 
plaintiff No. 1. Section 8 is an Exception to ss. 6 and 7 and naturally would not 
apply where ss. 6 and 7 do not apply. In the circumstances, therefore, all these 
three sections are'out of the way and are not applicable. Since that is so, the 
claim of plaintiff No. 2 with regard to the’ transactions under exh. 3-D-1 and 
T-D-1 is barred by time. 

In support of our view we may refer to the decision in Ranodip Singh v. 
Parmeshwar Pershad.2 In that case, four persons belonging to a joint Hindu 
family instituted a suit in the year 1920 for setting ‘aside an alienation made 
by their father on June 3, 1893. Plaintiff No. 1 was born in 1886, plaintiff No. 2 
in 1891, plaintiff No. 3 in 1897 and plaintiff No; 4 in 1900. The suit itself was 
instituted in the year 1920. It was contended in that case that the suit was 
within time as it was brought within three veara of plaintiff No. 4 attaining 
majority.. Pointing out that the date of birth of plaintiff No. 4 could not 
create a cause of action or a new starting point from which limitation 
should’ be reckoned, their Lordships observed (p. 72): 

‘e'Q,the contention that by the cited sections the peridd of limitation is extended 
for three years from the cessatlor of the fourth plaintiffs minority the answer is that 
by their express terms this extended period can only be claimed by a pefson entitléd 
to institute the suit at the time from’ which the period of limitation is to be reckoned. 
The fourth plaintiff does not come within this description, for at that time he was not 
in existence. He, therefore, is not entitled to the three years extension, and his suit 
is consequently berred” — k 
This decision is, however, sought to be distinguished on the ground that plain- 
tiff No. 4 was no longer 4 minor when the suit was instituted. That fact. how- 
ever, does not distinguish the decision at all from.the present case. As already 
pointed out, the period of limitation for bringing a suit must in every ease be 
as provided in the first schedule tt the Limitation Act and that this ia irrespec- 
tiye of the question whether the plaintiff ia a minor or -a major. The excep- 
tion based on the eround of the plaintiff’s minority would only arise where the 
fact would attract the operation of ss. @ to 8 of the Limitation Act, but not other- 
Wise, 

It is true that it has heen held in several cases cited in Note 82 of Mitra’s 
Limitation Act that a minor can even after the expiry of;the ordinary period 

1 (1940) L. R. 677. A. 416 ab 426, 8.0. 2 (1924) L. R. 52. I. A. 69, s.o. 27 Bom. 
48 Bom. L. R. 46. L. R. 178. i ' 


, 


1957.] MAHADU UKARDA 0. TULSABAI (A.0.J.}—Mudholkar J. 1121 


of limitation preecribed for a suit institute a suit during his minority and 
‘claim the benefit of s. 6g On au examination of those cases, it will be found 
that in those cases the minor was in existence at the date of the accrual of the 
„cause of action. We may also refer to the numerous cases cited in Note 78 -of 
"B. B. Mitra’s imitation -Act, where also it-has been held that while a subse 
quently born son is entitled to take advantage of an existing cause of action 
so long as it exists, he cannot obtain a fresh period of 21 years (18 years and 
8 years under s. 8) from the date of his birth. In particular, we would refer ' 
to the decisions in Lachhman Das v. Sundar Das', Shahamad v. Salabat?, Sita 
Ram Singh v. Chedds Singh? and Ram Kishen v. Baldeo Koert* that in such a 
ease the son must bring his suit through his next friend within the ordinary 
period of limitation. Though the decision in Ranodsip ee ia duking not ex- 
presaly deal with this situation, the view taken therein b rdships sup- 
ports the conclusion arrived at in these cases. We, therefore, a. that the surt 
regarding the transactions under exh. 3-D-1 and 7-D-1 is barred even in respect 
of plaintiff No. 2. 

That leaves only the transaction represented by exh. 7-D-2. In go far as that 
transaction is concerned, the appeal is not pressed. 

In thé result, therefore, we allow the appeal partially, i.e. in so far as the 
claim of the plaintiffs agamst defendants Nos. 8 to 7 m respect of the trans- 
actions evidenced by exhs.°3-D-1 and 7-D-1 are concerned, .and dismiss it with 
regard to the transaction evidenced by erh. 7-D-2. As the defendants’ appeal 
has succeeded substantially, we direct that the costs of the appeal shall be borne 
by plaintiffs-respondents Nos, 1 and 2. 

l l Appeal partially allowed. 


[NAGPUR BENCH! 


Before Mr. Justice Mudholkar. 


NATHU BHIWAJI BARI v. GANPAT BALAJI RAKAS.* 
Hindu law—Albenation—Alenation of minors property by natural guardian—Facts to 
be proved by transferee to sustain such aHenation when challenged by mmor— 
Refund of consideration amount. 


Alean cok a Bian minora aneual propery mala by e ann ardin 
of the minor in order to satisfy an antecedent debt af the minor’s father, can bind 
the son only if ft is established by the transferee that in the circumstances ingwbich 
the family was placed there was no other reasonable course open to the guardian. 
The trarfiferee has to show positively that the course which the guardian took was 
the only one open to the guardian in the circumstances of the family. If he fails 
to do so, the transaction cannot be upheld. But the transaction will be set aside on 
condition that the minor repays to the transferee the consideration amount paid by 
the transferee for the property. ` 

Dharmarajsingh v. Chandrasekhar Rao,’ Tulstram v. Narayan’ and Pandharinath 
v. Ramchandra," followed. l 

Sardar Singh Y. Kunj Bijøri Lal and Ashutosh’ Sikdar v. Chidam Mandal’ 
referred to. 

THE facts appear in’ the judgment. 


1 (1920) L L. R. 1 Leh. 858. ‘Judge, Class I, at Achalpur, in Civil Suis No. 
2 (1926) I. L. R. 8 Lah: 19. 82-À of 1940. 
3 (1924) I. L. R. 46 AI. 882. . B [1942] Nag. 214, r.». 
4 [1925] A. L R. AI. 247. 6 [1950] Nag. 795. 
* Decided, March 27, 1957. Second A l 7 (1980) 38 Bom. L. R. 104 
No. 661 of 1951, Alin Daie J Z.: 8 (1922)L L. R. 44 ATL 508, 8.0. 25 Bom, 
Hasan, First A Judge,. L. R. 648, P.C. 
Amravati, in Civil ag e aes S" (1690) T. L. R. 87 Cal. 804, f 


from the decision’ G. G. ‘Bhojrej, Civil 
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‘G. B. Gandhe, for the appellants. . : ; + 
_ C.P, Kalele, for the respondent. @ 


. . MUDHOLKAER J. This is a defeudants’ appeal from a decree for possession 
of 8. No. 706, lvision I-A, having an area of 4 acres and 14 vunthms situate 
at Shirajgaon ba, tahail Ellichpur, district Amravati. 

` The- relevant facts are briefly. these: Sub-division 1-A of 8. No. 705 having 

' an area, 16 acres and 6 gunthas belonged to the plaintiff Ganpat. During his 

- minority his mother acting as natural guardian sold 4 acres of land to the north 

to Bhiwaji, the father of the defendants, for a consideration of Rs. 900. It 

will thus be seen that there is a discrepancy in the area of the land shown in the 
sale-deed as having been sold and that which is claimed in the plamt. How- 
aver, since the defendants did not dispute the position in the Courts below that 

the area of the land conveyed io them under the sale-deed was 4 acres and 14 


E gunthas as alleged in the plaint, I proceed on the footing that the land actually 


sold was 4 acres and 14 gunthas. 

According to the plaintiff, the sale was not justified b 7 legal necessity. The 
defendants contend that they had taken a havala of the debts owed by the 
plaintiff’s father to two of his creditors to the extent of Ra. 850, and that the 
_sale was for the payment of antecedent debts due by the laintiff ’3 father and 
was binding on the plaintiff. It is also contended that the plaintiff’s mother, 
who was the manager of the joint family consisting of herself and her pon, the 
plaintiff, was competent to sell the field, that she sold it for a good A ops 
that the minor is benefited by that transaction inasmuch as the rest of his pro- 
perty as well as Court expenses for the suits which may have had to be filed by 
the creditors were saved. Thus, according to them the transaction was for 
legal necessity and beneficial to the minor. 

The trial Court held that the sale was effected for paying antecedent debts 
incurred by the plaintiff’s father but that it was not Justified by legal necessity. 
It accordingly ordered that the plaintiff shall be placed in possession of the 
property on condition that he refunded to the defendants Ra. 900. The defen- 
dants who appealed to the lower appellate Court contended that the Court be- 
low ought not to have made a decree of this kind. The plaintiff preferred a 
cross-objection-in which he prayed that the amount which was required to be 
paid to the defendants should be reduced to Ra. 500 only. The lower appellate 
‘Court dismigsed the appeal of the defendants but allowed the cross-objection 
substantially by reducing the amount from Ra. 900 to Rs. 550. 

aa is contended before me that the Courts below were in error in setting 

e the alienation Inasmuch as it was effected for satisfying the antecedent 
' del aT the plaintiff’s father which the plaintiff was bound to pay under, the 
rule of pious obligation. In this connection, it is sufficient to refer to two 
decisions of the Nagpur High Court and one decision of the Bombay High 
Court which are directly on the point. In Dharmarajsingh v. Chandrasekhar 
Rao! the majority view was that a nou-father manager of a Hindu joint family 
could alienate the minor son’s share to satisfy an antecedent debt of the son's ` 
father, bmding on the son only if it is established by the transferee that in 
the circumstances in which the family was placed there was no other reason- 
able course open to the guardian. In this case a distinction is clearly drawn 
between an alienation made by the father for*payment of antecedent debt 
and an alienation made by a gusgdian of a minor. 

In Tulsram v. Narayan*, which was also a case of adeno by the mother of 
a Hindu minor for paymg the debts bindmg upon the minor, I held that the 
question whether the sale is justified eor not depends upon whether the danger 
to be averted or the pressure of circumstances was such as to leave no other 
alternative but to effect a sale. 

In Pandharinath v. Ramchandra? it was held that where, & guardian of the 
— of a minor sells the property, the. material question that has to be 
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vonsidered in such cases if whether the sale itself was justified by legal necessity, `` 
‘ so that it can bind the minor. No decision to the contrary has been brought to ` 
my notice. l 
The learned, counsel for the defendants relied upon two decisions: Sardar 
Singh v. Kunj Bihari Lal’ and Ashutosh Nikdar v. Chidam Mandal*. Neither 
of these cases is in point. In the first mentioned case their Lordships of the, 
Privy Council upheld the alienation of a small portion of her husband’s pro- 
perty by a widow which was for the continuous spiritual benefit of the deceased 
husband, even though it was found that she had sufficient income to provide 
for these observances without any alienation of the estate. In the other case 
it was held that the widow being under a pious duty to pay her husband’s debt, 
though barred, it is not necessary that there should be any danger to the estate 
in order to entitle her to alienato the property of her husband in order to pay 
off such debts. It will thus be seen that the question as to the right of the 
guardian mother to bind her ininor son by a transaction entered into by her 
did not at all arise for decision in cither of these cases. They merely dealt 
with the power of a widow who was in possession of her husband’s estate as 
his heir to make alienations for certain purposes. 

In the instant case, no pleading has been made as to the circumstances of 
the family, and all that has been said is that the minor is benofited by the 
ivansaction. That is not the way in which the matter has been looked at in 
ihe three cases cited above. The transferee has to show positively that the 
course which the natural guardian took was the only one open to her in the 
circumstances of the family. If he failed to do so, then the transaction can- 
not be upheld. 

In this view, agreeing with the Courts below, I hold that the plaintiff is en- 
titled to claim possession of the property. I agree also with the Courts below 
that the decree should be made conditional. The question, however, is that 
the lower appellate Court erred in reducing the amount to Rs. 500. This the 
learned Judge has done because he found that though the plaintiff’s father is 
gaid to have owed debts to two persons the debt of only one of them was esta- 
blished. This finding of the learned Judge, which is based upon a consideration 
of the evidence in the case, is one of fact and as such is binding in second 
appeaL 

In this view, I uphold the decree of the Jower appellate Court and dismiss 
the appeal with costs. r 
Appeal dismissed. 


ai © 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar 


GUJOBA TULSIRAM MAHAR v. NILKANTH KESHEO.‘ 
Contract—Validity of contract made on behalf of minor—Whether contract beneficial to 
minor—When specific performance of contract entered into by guardian to be granted 
—Whether contract should be enforced where minor gets benefit. 
Where a minor has received a benefit from a transaction entered into by his 
guardian, specific performance ought to be grated. | 
Srikakulam Subrahmanyam v. Kurra Subba Rao,” reterred to. 
The true test for validity and enforceability of a guardian’s contract of sale on 
behalf of a minor is whether it is by a gompetent guardian and for legal necessity 
or benefit of the minor’s estate. 


{ (1928) I. L. R. 44 All. 5038, 8.0. 25 Bom. im Civil Appeal No. 5-A of 1051, roversing 
L. R. 648, P.C. 7 the decree passed K. L. Verma, Civi! 
2° (1929) I. L. R. 57 Cal. 904. Judge, Clas TI, B in Civi Suit 
“Decided, March 28, 1957. Second een No. 65-A of 1948. i 
No:-1 of 1952, against the decision D. 8 (1948) L. R. 75 I. A. 115, s0. 50 Bom. 
Doongaji, Additional District Judge, Bhandara, L. R. 646. . f 
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Tue facts appear fully in the judgment. e 

D. B, Najbte, for the appellant. 

No appearance for the respondents. 

MUDHOLKAR J. The only point in this appeal is whether the plaintiff is en- , 
titled to specific performance of a contract of sale entered into by him*with the 
defendant. At the relevant time, while defendant No. 1 was a major, defen- 
dant No. 2 was a minor and the contract was entered into on his behalf by his 
father. It may.be mentioned that the property in question solely belonged to 
the defendants having been gifted to them by their relation and was not their 
joint family property. The lower appellate Court held on the authority of 
the decision in Mir Sarwarjan v. Fakhruddin Mahomed Chowdhurt’ and several 
other decisions that the agreement was not binding on defendant No. 2 because 
he was a minor at the date of the agreement and that consequently specific per- 
formance could not be decreed. It, however, ordered the defendants to refund 
Rs. 450 which were paid by the plaintiff to them as earnest money. 

It is not disputed that the defendants as well as their father are tailors by 
profession. The plaintiff has alleged in the plamt that they wanted to pur- 
chase a sewing machine and for that p they entered into the transaction 
of sale of khasra No. 334(60) of ones Rea for Rs. 600. The defen- 
dants’ reply to this statement was that they have been working as servants in 
the shop of one Gulabchand at Nagpur and that they never needed any sewing 
machine, nor did they represent that they wanted to sell the land for this pur- 


pose. 

The trial Court, however, found in favour of the plaintiff on this point. 
The lower appellate Court did not give any specific finding on the point bus 
from the observations contained in paras. 8 and 9 of the judgment it would ap- 
' pear ‘that it accepted the ‘plaintiff’s case though in its opinion defendant No. 2 

had not gained or profited by the transaction. In my opinion, the lower ap- 
pellate Court’s view that defendant No. 2 was not benefited by the transaction 
is not correct. It is not based upon any evidence and is contrary to the finding 
of the trial Court that a machine was really required by the family and was 
actually purchased. As already sta that finding is implicitly accepted by 
the lower appellate Court. The trial Court had decreed specific performance 
but the lower appellate Court reversed its decree on that point on the 
that there was lack of mutuality. In second appeal No. 501 of 1946, decided on 
February 15, 1951, I took the view that where a minor has received a benefit 
from a transaction entered into by his guardian, specific performance ought to 
be ordinarily granted. The view I took in that case finds support from the 
decisian of their Lordships in Srikakulam Subrahmanyam v. Kurra Subba Rao? 
where at page 120 their Lordships quoted with approval the following passage 
from Mulle’s Indian Contract and Specific Relief Act: i 

“...It is, however, different with regard to contracts entered into on behalf of a 

minor by his guardian or by a manager of his estate. In such a case it has been held 
by the High Courts of India, in cases which arose subsequent to the governing decision 
of the Judicial Committee, that the contract can be specifically enforced by or against 
the minor, if the contract is one which it is within the competence of the guardian 
to enter into on his behalf so as to bind him by it, and, further, Hf tt is for the benefit 
of the minor. But tf either of these two conditions is, wanting, the contract cannot be 
specifically enforced at all.” 
In this case both conditions have Been satisfied. In the cifcumstances, therefore. . 
the plaintiff is entitled to specific performance. 

Referring to this decision of their Lordships, Mantha Rama Murti, who has 
edited the 4th edition of Iyer and Anand’s Law of Specific Relief has stated as 
follows at page 101: . 

“Doctrine discarded. The words are clear and unmistakable. Mir Sarwarjan’s case 
was quoted and relied on in the High Court’s judgment under appeal. In these circum- 


1 (1911) L. R. 39 Cal. 282, s.a. 14 Bom. 2 (1948) L. R. 75 I. A, 115, 8.c. 50 Bom 
L. R. 5, P.o. L. R. 646, 
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stances this passage clearly, shows that the doctrine of mutuality which has so long 
_ sterilised contracts of sale entered into by a guardian on behalf of his ward for the 
latter’s benefit or interest, has been definitely discarded by the very tribunal which was \ 
responsible for its introduction in India. It need not any longer cast its spell on Indian | 
Courts. This view is further supported by a still more recent decision in Ramalinga 
Reddi v. Babanombal Ammaf in which Viswanatha Sastri J. ably reviewed the English 
and Indian decisions. It was pointed out that even according to English Law want of 
mutuality did not stand in the way of granting specific performance by or against a 
minor. The learned Judge asked why should. not a guardian’s contract be included in 
section 21, Specific Relief Act, which deals with contracts which cannot be specifically 
enforced if such a contract could not be enforced?” 

‘True tests. As a result of the above discussion it may be stated that the true 
test for validity and enforceability of a guardian’s contract of sale on behalf of a minor 
is not the existence of mutuality in the contract but whether it was by a competent 
guardian and for legal necessity or benefit of the minor's estate.” 

I agree with this view. Accordingly, I allow the appeal, modify the decree 
of the lower appellate Court and instead pass a decree for specific performance 
in favour of the plaintiff. The plaintiff will be required to deposit Ra. 150 
for payment to the defendants after adjusting the costs of this litigation which 
will be borne in their entirety by the defendants. The deposit.must be made 
within three months. I am allowing such a long period as the summer 
vacation would intervene. 

Appeal allowed: decres modsfied. 


[NAGPUR BENCH] 


Before Mr. Justice Dirit and Mr. Justice Tambe. 
JAIRAM PANDUJI MAPLE v. D. K. ANWIKAR.* 


C.P. and Berar Panchayats Act, 1946 (I of 1947), Secs. 14 and 41, sub-s. (2)—Election of 
Panch—Whether non-payment of professional tar renders election void—IMegal 
practices”, meaning of. 

The applicant, who was a weigher, was elected as a Panch to a Gram Panchayat. 
An election petition was filed challenging the election of the applicant on the 
ground that he was in arrears of professional tax for two years imposed under s. 41, 
sub-s. (3), af the C.P. and Berar Panchayats Act, 146. The Assistant Commissioner, 
who heard the election petition, declared the applicants election as void, and set 
ft aside. The applicant challenged the order setting aside the election under art. 
228 of the Constitution: ae o 

Held, that the expression “illegal practice” must be given a meaning which will 
make the meaning of r. 2 of the rules regulating the settlement of electlon disputes 
under s. 144(2)(#) consistent with the provisions of the Act and the -provisions 
contained in the rules; 

that the result of the election had been materially affected by allowing the applicant 
to be declared elected as Panch, when by statute he could not be nominated as a 
Panch because of his having incurred a disqualification under g. 14; and 

that the Assistant Commissioner rightly concluded that inasmuch as the applicant 
was a defaulter in payment.of professional tax, his election was void. 

THe facta appear folly in the judgment. 


N. L. Abhyankar, for the petitioner. 
No appearance for the respondents. 


Darm J. This petition raises an interesting question under the C.P. and 


Berar Panchayats Act, 1946 (I of 1947), and the facts necessary to under- 
stand the question are shortly these: 


1 [1960] O M. L. J. 597. *Decided, April 16, 1957. Miscellaneous 
Petition No. 477 of 1956. 
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Thea plicant js a resident of a village called Saur, and resides in ward 
No. 3. . election of a Panch to the Gram Panchayat from ward No. 3 was to 


“be held, and at this ‘election the applicant and opponents Nos. 5 and 6 were ` 


. the contestants. ` The’ election. was held on October 18, 1955, and it resulted 


in the applicant getting the highest number of votes, so that he was declared 
elected -as a P and this was published on November 17, 1955. On Nov- 
ember 28, 1955, an election petition was filed whereby the applicant’s election 
was and the Extra Assistant Commissioner, Amravati, who heard 
the election petition, declared the applicant’s election void, and set aside the 
same. Pursuant to this order, he directed a fresh election to be held to elect 
a Panch from ward No. 3 of the Gram Panchayat, Saur. It is the correctness 


. ‘of this order which has been challenged by the applicant under art. 226 of the 


- Now, in order to’ decide the question, it is necessary to refer to gome of the 


provisions of the Act and the rules framed thereunder. Section 2(¢) (3) de- 
.fines the expression ‘‘Gram Panchayat’’ as meaning ‘‘a Gram Panchayat. estab- 


lished under this Act”. The expreasion ‘‘Panch’’ is defined in s. 2(4)(v). as 


+ meaning ‘a’ member of a Panchayat other than a Sarpanch or a Deputy Sar- 


panch’’. In order to enable a person to be a Panch, he must not be one having 
incurred a disqualification under s. 14 of the Act. In this case, the disqualif- 
tion attributėd to the applicant is contained in sg. 14(%), which says that: , 


+ Lj 


Deputy Sarpanch or Sarpanch if such person is in arrears for such period as may be 


prescribed of any tax, toll, fee or rate due by him to the Gram Panchayat”. 
The applicant is what is known as a “‘mapart’', ie. a weigher, and s. 41, by 
sub-s. (2), provides that 
: “the Gram Panchayat shall require every person practising the calling of buyer, 
broker, commission agent, weigher, or measurer within the Gram Panchayat area to 
take out a licence so to practise and shall levy such fee therefor as may be prescribed”; 
so tha according to s. 41(2), the applicant, being a mapari, is what is called 
pgm Then & 41, by subs (3), provides that : 
“the Gram Panchayat shall impose a tax at such rate (or rates) as may be pres- 
cribed on persons practising any profession, trade or calling within the Gram Panchayat 
area.” . 


It is clear that the ambit of a. 41(2) is different from the ambit of a.-41(3). 
Under s. 41(4) what is imposed is what can conveniently be described as a 
professional tax. 
Now, in this particular case, according to the finding of the Extra Assistant 
ioner, the applicant was in arrears of professional-tax for the: years 
1962-58 and 1958-54. It is found as a fact that the applicant had paid the 
taxes amounting to a sum of Re. 2 for the years 1950-51 and 1951-52 on 
Mareh 27, 1960, and November 18, 1961, respectively. ' He further found, 
upon an examination of the proceedings book, that on July 18, 1952, there 
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. But his principal contention is that the election of the applicant as a Panch 
cannot be declared to bè invalid, because the validity of ,the'election cannot ' 
be attracted by rr. 1 and 2 occurring in cl. XLII, which deals with rules regu- ` 
lating the settlement of election disputes under s. 144(2) (ts). It is necessary 
to quote the {wo rules here. Rule 1 runs as follows: — *s 

“The election of any Panch or Sarpanch may be called in question by a petition 
presented to the Deputy Commissioner within 10 days from the date on which the result 
of the election is published in the Garette. The Deputy Commissioner may transfer 
any such petition to any officer subordinate to him for disposal.” 


Rule 2 is material, and it says: . 

“rf after such inquiry as he considers necessary, the Deputy Commissioner or his 
subordinate as the case may be is of opinion that the election complained of. has been 
procured or induced or the result of the election has been materially affected by cor- 
rupt or illegal practice, he may declare it to be void and order a fresh. election.” 


And Mr Abhyankar’s argument is that the result of the election has not been 
materially affected either by corrupt or illegal practice. Now, the expression 
‘aorrupt practice’? has been defined in s. 18 of the Act; but the expression 
‘legal practice” is defined neither in the Act, nor in the rules. Another . 
curious feature of the provisions dealing with election petitions may be point- . 
ed out, and that is that the procedure for questioning the validity. of elections 
ie laid down by the rules, and is not regulated by any provision contained in ° 
the Act; and in order to determine -the correctness or otherwise of the argu- 
ment put forward, it is necessary to refer to some of the rules having a bear- 
ing upon the question raised. Rules regulating the publishing of electoral 
rolls under s. 10(1), (2) and (3) have bean framed, and they are contained in 
cl. IX. These provisions show that claims and objections can be made and 
raised in respect of an electoral roll, and.the officer appointed to hear the 
claims and objections has to decide a claim or an objection, and has to record 
his decision, and his decision is, by rules, made final. Now, in order to enable 
a person to be a voter, he must be a person who has not incurred a disqualifi- 
cation as mentioned in the Act. Section 11 of the Act, by sub-s. 2(f), pro- 
vides that S 

“no person shall be included in the electoral roll for, or vote at, any election in a 
ward if such person is in arrears for such period as may be prescribed of any tax, toll, 
fee or rate' due by him to the Gram Panchayat.” ; i 
Therefore, if a person is in arrears for such period as may be prescribed, then 
he cannot be a voter. If, therefore, there is a person who cannot be a voter, 
an objection can be taken, and the officer has to hear and decide the objection, 
and the decision of the officer is, by rules, made final. Unlike the ossee of a 
voter, no machinery is provided, it appears, in the rules, whereby an objection 
can be to the nomination of a person for being a Panch. Rules regu- 
lating nominations for elections under s. 8 have been framed, and they are 
under the title, cl. V, and one of the rules is r. 5, which provides that 

‘on the date fixed for receiving the nomination papers the Supervising Officer shall, 
at 1 pm, examine the nomination papers and may either accept or reject them. If he 
decides to reject any nomination paper, he shall immediately record in writing a brief 
statement of his reagons for so doing.” ; 
Therefore,- by virtue of the ‘provisions contained in'r. 5; power is given to the 
Supervising Officer tp accept or to reject a gomination paper. ‘There is a fur- 
ther safeguard -provided in r. 6, which enables a person to file an appeal to 
the Deputy Commissioner against an order rejecting a nomination paper, with- 
in-the time prescribed. The provisions dealing with the electoral rolls and 
the provisions dealing with nominations may -be contrasted, and there is one 
feature which strikes one as significant; and that is that whereas in tho case 
of a voter, a provision is made for raising an objection, no' provision appears 
to have been made in’ the rules whereby an ‘objection can be taken to the 
nomination of a person as a Paneh. Mr. Abhyankar has referred also to 
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another set of rules, which may as well be referred to here. He has referred 

to a rule set out at page 11 under the title, el. X, which is a rule prescribing . 

ieee: disqualifications under ss. 11(1)(/) and 146k), and that rule says 
t 


“any person found in arrears for a period of one year or more of any tax, toll, fee 
or rate due to the Gram Panchayat within whose jurisdiction he resides at the time 
of the preparation of the electoral roll shall be disqualified fram being an elector under 
section 11(1)(f) and for election, nomination or appointment as a Panch, Deputy Sar- 
pench or Sarpanch under section 14(k) of the Act.” F 
And then, as regards the payment of professional tax, Mr. Abhyankar has re- 
ferred to a rule set out at page 29, and that deals with what is called a tax 
on profession, trade or calling. It may be pointed out that the professional 
tax, if one may describe it as such, is a tax upon the persons falling under the 
categories mentioned in r. 1, namely, ala (i) to (v), and there is a general 
category which is contained in cl. (vi), which deals with ‘‘Others’’. Mr. Abh- 
yankar has not disputed that the applicant, who is a mapari, would fall 
within the sixth category. 

These being the relevant provisions of the Act, and the relevant provisions 
contained in the rules, the question which arises for decision is whether the 
result of the election has been materially affected by an ilegal practice. 
There is no suggestion that the election has been, in any way, affected by what 
ig called corrupt practice. There is equally no suggestion that there has been, 
in this case, anything like an inducement in the course of the election, or that 
the election has been produced in a way open to objection. Mr. Abhyankar 
argues that the expression ‘‘illegal practice” should be read éjusdem generis 
with the expression ‘‘corrupt practice”. As I pomted out, the expression 
“corrupt practice’’ is defined in s. 18 of the Act, and the definition of the ex- 
pression “‘corrupt practice’’ renders the task of interpretation easy; but the 
task of interpreting the expression ‘‘illegal practice”? ig by no means easy. It 
is urged by Mr. Abhyankar that in order to attract the expression ‘‘illegal 
practice’’ something must be done by a candidate at the time of the election. 
In other words, his contention is that there must be, on his part, some overt 
act, and if there is no overt act, then, the election cannot be declared to be 
invalid. He says that the expression ‘‘illegal practice’? means something 
which is prohibited by law, and also means failure to do something which is, 
by law, required to be done; and the fact of the applicant being a person who 
has incurred & disqualification under s. 14 of the Act is no reason for sayi 
that the case is a case of an illegal practice. It is not possible to understand 
why the expression ‘‘illegal practice’’ has not been defined in the rules; but, 
if one May guess, the reason seems to be plain. The expression ‘‘illegal prac- 
tice’’ may cover such a wide range of subjects that those who framed the rules 
thought that it would be better to leave the expreasion ‘“‘illegal practice” un- 
defined in order to enable one interpreting the provisions to so define. it as to 
make it consistent with the provisions of the rules and the Act. It is admit. 
ted by Mr. Abhyankar that if the applicant has incurred a disqualification 
under s. 14(%) of the Act, then he cannot be a Panch; but he says that in 
so far as the applicant has himself done nothing at the time of the election 
itself, the expression ‘‘illegal practice’? need not render “his election void. 
There is, I must say, a catch in this argument; bit, if one reflects upon what 
would happen if this argument iseaccepted, the result is a most extraordinary 
one. A Panch must be a person who must not be a defaulter, but the moment 
a person is declared elected as a Panch, his -disqualification is, as though, 
purged, merely because he is elected a Panch. To arrive at such a conclusion 
would reduce an election to an absurdity. How can a person be a Panch, 
merely because he is declared elected as a Panch, when, initially, there was a 
disqualification, whereby he could not be elected as a Panch? In our view, 
therefore, we must give the expression ‘‘illegal practice” a meaning which will 
make the meaning of r. 2 of the rules regulating the settlement of election 


1957.) JARAW PANDUJI v. D. È. ANWIKAB (A.c.5.)\—Dioit J. 1129 


disputes under s. 144(%) (#), consistent with the provisions of the Act and 
the provisions contained in the rules. As I have already pointed out, there 
ig no machinery where the nomination of a'person tò be elected as a Panch 
can be questioned at any particular stage, unlike the provisions which enables 
a persom to: ehallenge the ability of a person to be a voter in the electoral 
roll If such is the situation, it is not difficult to give the expression ‘‘illegal 
practice’’ a meaning which will make the provisions contained in r. 2 sensible 
and consistent. Can it be suggested in this case that the result of the election 
has not been materially affected by allowmg the applicant to be declared elect- 
ed as a Panch, when, by statute, he could not be nominated as a Panch because 
of his having incurred a disqualification under s. 14% I am not, therefore, 
prepared to accept the argument of Mr. Abhyankar that we should give the 
expression “‘illegal practice” a restricted meaning, as is suggested by him. 
Rather, we should give the expression ‘‘illegal practice’ a meaning which 
will make the rules relating to election petitions consistent and rational. 

In our view, therefore, the Extra Assistant Commissioner rightly concluded 
that Inasmuch as the applicant was a defaulter in the payment of professional 
tax, his election was void, and he was, therefore, right in directing a fresh 
election to be held in order to elect a Panch from ward No. 8. For the reasons 
given above, the decision of the Extra Assistant Commissioner is right. The 
petition must fail.and is dismissed, but as none of the opponents has appeared 
at the hearing of the application, there will be no order as to costs. The 
amount of the security deposit made by the petitioner may be refunded to him 
after deducting the costs payable by him. 

Petition dasmissed. 


Before Mr. Justice Dirt. 

THE STATH OF BOMBAY v. AMRATLAL AMBARAM: MODI.*® 
Bombay Finance Act (Bom. I of 1932), Sec. 22tł——Portions of building sold to different 
persons—Bididing having common plinth, roof, statr-case and privy—Portions sepa- 

rately assessed to general tor—Whether such separate portions comprise one 
building for purpose of second proviso to a 22. 

Different portions of a building, which was at one time owned by a single indivi- 
dual, were separately sold to three. different parsons who were brothers. The build- 
ing consisting of these different portions had a common plinth, a common roof, a 
common staircase and a common privy. After the purchases made by the three 


“Decided, August 21, 1957. Second Appeal such amount and in such awa or areas as 
No. 253 of 1066 (with Second Appeals Nos. 254 may be spectfled by the State Government by 
Gazette; 


and 355 of 1956), against the decision of Y.D. no in the O 
Dee eS ee ee ee (2) thatif any building conaists of more 
in Appeal No. 109 of 1954, confirming tbe thah one tenement and such tenements are sepa- 
a nega a tr re gira Rie rately asecased to the tax, the urban 
Civil Judge, Senior Division, at Abmedabed, immovable p tax be assessed on 
Civil Suit No. 1298 of 1952. the annual ] value of the building as a 
t The relevant section runs thus:— . whole; 
“22. Levy af Urban T (3) where more than one or land 


perty Tax” at such rate not exceeding seven ao if any building owaed by a Go-oparativo 
cent. of the annual letting value“ oaf the © members thereof con- 
buildings or lands in such area or areas as may dist is ina one tenement, the urban 


ee acted be tie Bats Garena Oe immovable tax ahall be assessed on 
Oficial Garate : the annual | value of the tenement or 
Provided that tenements by, or occupied by each 


(D) e ie ia weeks member seperately as if it ware a building 
te Government at such rate not exceeding whether such tenement or tenements are 
OAT ee separately assessed to the property tax or 

value of the buildings or lands not exceeding not.” 
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brothers, the properties were entered in -he municipal record in the names of the 
three respective brothers and the properties were separately assessed to general , 
tax. On the question whether the three separate properfies comprised one building 
for the purpose of the second proviso to s. 22 of the Bombay Finance Act, 1982:—. 
Held, that the building consisted of more than one tenement and ethose genements 
had been separately assessed to the property tax, and, that, therefore, the require- 
ments of the second proviso to s. 22 of the Act had been satisfied and the three 
separate properties constituted one building for the purpose of the second proviso. 
So far as the second proviso to a. 22 is concerned, there is no element of any 
ownership involved, much less is any element of ownership present as a deter- 
mining factor in regard to the imposition of the urban immovable property tax. 
The third proviso to s. 22 makes it perfectly clear that to make the third proviso 
applicable, the buildings must be owned by one person and they must be situate 
in the same locality. Therefore, the element of ownership is necessarily involved 
m the application of the third proviso to s. 2 


Tur facts appear in the judgment. 


Y. V. Chandrachud, Assistant Government Pleader, for the appellant. 
A. B. Patwa, for respondent No. 1. 


Duar J. These three appeals raise a common question about the proper 
construction of the second proviso to s. 22 of the Bombay Finance Act, 1982. 
It would be enough to state the facts in 8. A. No. 258 of 1955 in order to under- 
stand the question. | 

One Amratlal Ambaram Modi, who is respondent No. 1 to this appeal, pur- 
chased on May 21, 1981, certain property comprised in Municipal Census 
Nos. 2049, 2050 and 2060/1 from the original owner. Amratlal has two 
brothers, Chimanlal and Narandas. Chimanlal is respondent No. 1 to appeal 
No. 254, while Narandas is respondent No. 1 to appeal No. 265. Like Amratlal, 
' Chimanlal purchased on the same day property comprised in Municipal Census 
. Noa, 2142 and 2142/1 from the original owner, while Narandas purchased on 
the same day certain property comprised in Municipal Census Nos, 2148 and 
2148/1 from the original owner. These properties stood in the municipal 
records in the names of the respective brothers. Till the year 1947 the Urban 
Immoveable Property Tax was assessed separately according to the valua- 
tion made by the Ahmedabad Municipal Corporation at, the rate of 34 per 
cent. on the pental value. After 1947-48, however, the tax was assessed at the 
rate of 7 per cent. per annum on the footing that the properties owned by 
the three brothers constituted one building for the purpose of taxation and 
so thesthree brothers filed three different suits challenging the taxation made 
by the State of Bombay, which is defendant No. 1 in the suit, under the Bombay 
Finance Act, 1932. 

According to the plaintiff, the defendants recovered the Urban Immovable 
Property Tax from the plaintiff at the rate of 7 per cent. and each of the three 
plaintiffs paid the tax under protest. On September 3, 1952, Amratlal filed suit 
No. 1298 of 1952 in order to obtain a declaration that his properties were 
assessed for the purposes of the Urban Immovable Property Tax in an illegal 
manner and claimed an injunction against the defendants,and also a refund 
of the amount of the tax recovered from him. himanlal filed suit No. 1299 
of 1952, claiming the same reliefs including the relief of a refund of a sum of 
Rs. 82. Narandas filed snit No. of 1952 claiming identical reliefs includ- 
ing a refund of Re. 102. 

The Ahmedabad Municipal Corporation. which was defendant No. 2 in the 
suit, did not file a written statement, but the suit was contested by the State 
of Bombay and it was contended that although the properties were separately 
purchased by the three brothers, the whole building as such was liable to be 
assessed: under the Bombay Finance Act, 1982, and the properties being one 
building, the taxation at the rate of 7 per cent. on the aggregate annual rental 
value was proper and the plaintiff was not entitled to claim the refund. - 
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ww 
The learned. trial Judgp decreed the plaintiff’s suit and the decree was con- 
firmed in appeal by the Second Extra Assistant Judge, Ahmedabad) From 

the appellate decree m#de in each spit, the State of Bombay has filed these 
three second appeals, = , o 

The question to be decided turns upon the proper construction of .the second 
proviso to g. 22. Before referring to the relevant provisions, it would he 
material to make, mention of the important facts in the case. It is not in dis- 
pute that the properties purchased by the. three brothers were at one time own- 
ed by a single individual It is not in dispute that after the purchases made 
by the three brothers, the properties were entered in the municipal record in 
the names of the three respective brothers. It is again not in dispute that the 
properties are separately assessed to general tax and. it will appear from the 
avidence in the case that these three separate properties have a common ‘plinth, 
a common stair-case, a common roof ang a common privy. . The contention on 
behalf of the State of Bombay is that the three separate properties, comprise 
one building for the purpose of the second proviso to s. 22. Mr. Patwa appear- 
ing on behalf of the plaintiffs, however, contends that the three properties do 
not constitute one building, but they are three separate buildings, and, if they 
are three separate buildings, they cannot be brought within the second proviso 
to s. 22. The relevant provisions are contained in Part VI of the Bombay, 
Finance Act, 1932. Part VI applies, inter alia, to Ahmedabad where the 
properties arc aituate. Section 21 is a section which gives definitions 
and under s. 21(2) it is provided that ‘‘buildings’’ and ‘‘lands’’ have the 
same meanings as they have in the Bombay Municipal Corporation Act, the 
Bombay Provincial Municipal Co tions Act, 1949, the Bombay Municipal 
Boroughs Act, 1925, the Bombay District Municipal Act, 1901, or the Canton-, 
ments Act, 1924, as the case.may be. The expression ‘‘Urban Immovable Pro- 
perty Tax” is defined in s: 21(3) as meaning a tax leviable under the provi- 
sions of s. 22. The expreasjon ‘‘Property Tax’’ is defined in s. 21(7) ag mean-. 
ing, so far as material, in the State of Bombay the general tax levied under: 
s. 182 of the Bombay Provincial Municipal Corporations Act, 1949. It is, 
therefore, necessary to refer to s. 182 of the Bombay Provincial Municipal 
Corporations Act, 1949, and s. 182, by sub-s. (1), provides, so far as material, 
that the general tax shall. be levied in respect of all buildings and lands in the 
City, except as provided in the section... So that the general tax is levied in. 
respect of all buildings in the City. The general tax referred to in s. 182(1) 
becomes the: property tax within s. 21(7). that if the general td is levied in 
respect of all buildi there is no question that the property tax is also leviable 
in respect of all buildi . The section which is material for the determingtion 
of the question ig's. 22 which, so far as material, provides: 

“There shall, subject to the provisions of section 23, be levied and paid to the State 
Government a tax on buildings and lends hereinafter called the “Urban Immovable 
Property tax” at such rate not exceeding seven per cent. of the annual letting value. 
of the buildings or lands in such area or drees as may be notified by the State Govern- 
ment in the Official Gazette?” `. l 
And by the second proviso it is laid down that if any building consists of more 
than one tenement and guch tenements are separately assessed to the property 
tax, the urban immvable p tax ‘shall be assessed on the annual letting 
value of the building as a whole. It is signjficant that whereas in s. 182 the' 
expression used is ‘‘bwildings’’, the expressio®& used in the second proviso to 
g, 29 is ‘‘tenement’’, and it is necessary, therefore, to understand the meaning 
of the expreesion ‘‘tenement’’. The expression’ ‘‘tenement’’, as defined in the 
Shorter Oxford English’ Dictionary, meas a building ‘or house to dwell in; a 
dwelling-place, a habitation, residence, abode. So that according to this def- 
nition, the expression’ ‘‘tenement’’ and the -word “‘building’’ are inter-change- 
able terms. ion 26 of the Act makes the actual occupier of a building 
primarily liable for the payment of the Urban Immovable Property Tax. It 
is then necessary, to refer briefly to the provisions contained in the four pro- 
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visos to s. 22. The first proviso says that the tax shallebe levied and paid to the 


State Government at such rate not exceeding three half per cent. of the . 


annual letting value of the buildings or lands. I have already referred to the 
second proviso to g. 22. The third proviso to a. 22 says that where more than one 
building or land in the same locality is owned ‘by the same person, the urban 
immovable property tax shall be assessed on the annual letting value of all 
such buildings or lands. The fourth proviso to s. 22 refers to a case of a build- 
Ing owned by a Oov-operative Housing Society, and under that proviso the 
different tenements are considered as constituting one building for the purpose 
of the imposition of the urban immovable property tax. Leaving aside the 
first and the fourth provisos to s. 22, it is clear that whereas in the third 
proviso to s. 22 the element to be taken into consideration is the element of 
ownership, so far as the second proviso is concerned, there is no question of 
any element of ownership arising in the case. The learned appellate Judge 
was, to a great extent, influenced by the circumstance that in the second 
proviso to s. 22 an element of ownership was necessarily involved. Now, if 
the language of the second proviso to s. 22 is contrasted with the language of 
the third proviso to s. 22, it is quite clear that the second proviso makes no 
reference whatever to the concept of ownership, whereas in the third proviso 
to s. 22 the dominant consideration is the consideration of ownership of a 
single individual. All that the second proviso to s. 22 requires is that the 
building should consist of more than one tenement and such tenements must 
be separately assessed to the property tax. If the meaning of the expression 
‘“‘tenement’’ is a building, there is no question that the building of each of 
the three brothers is separately assessed to general tax and that becomes the 
Property tax for the purpose of the Finance Act, 1932. Therefore, where the 
ding of each of the three brothers has been separately asseased to general 
tax, there is no question that each of the buildings or tenements is liable to be 
assessed separately to the property tax. But Mr. Patwa argues that the 
thred brothers own three separate buildings and inasmuch as there are three 
separate buildings, the present case does not fall within the second proviso to 
gs. 22. Now, it is important to bear in mind that the second proviso to a. 22 
refers to a building as consisting of more than one tenement and the use of 
the expression “‘tenement’’ is, in my opinion, deliberate. It is not accurate 
to say of a building as consisting of several buildings. It is quite correct to 
say that a bujlding consists of more than one tenement. So that if a building 
consists of more than one tenement, there is no question that for the purpose 
of the second proviso to s. 22 the tenements taken together would constitute one 
Therefore, so far as the second proviso to s. 22 ig concerned, there 
is no element of any ownership mvolved, much leas is any element of owner- 
ship present as a determining factor in regard to the imposition of the urban 
immovable property tax. The third proviso to a. 22 es it perfectly clear 
that to make the third proviso applicable, the buildings must be owned by 
one person and they must be situate in the same locality. Therefore, the ele- 
ment of ownership is necessarily: involved’ in the application of the third 
proviso to s. 22, In my view, therefore, the learned Extra Assistant Judge was 
wrong in taking the view that in considering the applicability of the second 
proviso to s. 22, one has to take into consideration the concept of ownership as 
being relevant for the determination of the question of the imposition. of the 
urban immovable property tax. elf the question of ownership is not a deter- 
mining factor, it ia quite clear that the building consists of more than one 
tenement and those tenements have been separately assessed to the property 
tax. In my view, therefore, the reqtirements of the second proviso to a. 22 
have been satisfied in this case. 

Apart from this, the facts in the present cases are striking. Here, there was 
originally one building and different portions of the building were separately 
gold to three different persons who are brothers. Further, according to the 
evidence adduced in the case, the building consisting of differant portions has 
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a common plinth, has a cemmon roof, has a common stair-case and has a common 
. privy. If these are the facts, there is no question but that there is one build- 
ing within the meaning’ of the second proviso to s. 22. It is necessary for the 
existence of the three different tenements to have a common plinth, a common 
' roof, a tommn privy and a common stair-case. Remove the common plinth 
and the tenement cannot stand. ‘Remove the common roof and the tenement 
cannot stand. Remove the common stair-case and the tenement cannot be 
enjoyed. Remove the privy and the tenement cannot again be enjoyed. In 
view of these considerations, there is no diffculty in holding that the building 
consisting of different tenements constitutes one building and the different 
ae purchased by the three brothers do not constitute three separate 
uildings. 

In view of the above conclusion, the orders made by the Courts below cannot 
be supported and the decree made by the lower appellate Court will have to 
be set aside, 

The result is that appeal No. 258 of 1955 will be allowed, the decree passed 
by the lower appellate Court set aside and the plaintiff’s suit dismissed with 
costs throughout. 

For the reasons given in S. A. No. 253 of 1955, S. A. No. 254 of 1955 will 
also be allowed, the decree passed by the lower appellate Court reversed and 
the plaintiff’s suit dismissed with costs throughout. 

For the same reasons, 8. A. No. 255 of 1955 will be allowed, the decree pass- 
ed by the lower appellate Court reversed and the plaintiff’s suit dismissed with 


costa throughout. 
i Appeals alowed. 


Before Mr. Justice Dixit and Mr. Justice Shelat. 


THE BOROUGH MUNICIPALITY OF KARAD v. THE COLLECTOR OF 
NORTH SATARA.* 

Bombay Land Revenue Code (Bom. V of 1879), Secs. 48(8), 45, 52, 37, 128, 181—Bombay 
Municipal Boroughs Act (Bom. XVIII of 1925), Sec. 63—Street land vested in muni- 
cipality for public purpose—Encroachments made by municipality on such street 
land—Whether State can impose non-agricultural assessment on land under 
encroachments. P 

A borough municipality made certain encroachments upon a street lend which was 
vested in the munictpality for a public purpose. On the question whether the State 
Government could levy non-agricultural assesament on the land:— Da 

Held, that under es. 48(3), 37, 45 and 52 of the Bombay Land Revenue Code, 1879, 
the Coħector was empowered to impose non-agricultural assesament on the land 
under encroachments in question. 

Province of Bombay v. Ahmedabad Municipality, followed. 
Ahmedabad Municipality v. Government of Bombay! distinguished. 
Tus facts appear in the judgment. 


N. M. Shanbhag, for the petitioner. 
V. 8. Desas, Assistant Govgsnment Pleader, for opponent No. 1. 


Door J. This is # petition under art. 22? of the Constitution and it arises 
under the following circumstances. 

The applicant in this case is the Borough Municipality of Karad. The 
Borough Municipality appears to have made certain encroachments upon a 
street land. In consequence of these encroachments, the Prant Officer, Satara 
Division, made two orders. By his first order dated January 1, 1958, he levied 
non-agricultural assessment in respect of 460 encroachments for a period bet- 


*Deoided, August 1, 1957. Special Civil 1 (1988) 55 Bom. L. R. 670, F.P. 
Applioaston No. 1004 of 1957. 2 (1941) 44 Bom. L. R. 854. 
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ween 1923 and 1961. By his second order dated, March 8, 1954, he’ directed © 
the recovery of non-agricultural assessment in respec of ‘965 encroachments 
from the year 1952-58. ` It seems that these 965 encroachments included 460 
enctoachments to which the first order relates. 

The applicant-municipality ‘then preferred an appeal before the Uollector 
of Satara, who modified the Prant Oficer ’g first order, holding that non-agri- 
pie assessment ‘could not be levied restrospectively ‘but it could be recover- 

ed only from 1952-53.. With regard to the second order, the Collector modified 

that order, declaring that non-agricultural assessment should be recovered . only 
from the year 1952-58. The order made by the Collector was challenged 
before the Bombay Revenue Tribunal and a Bench of that Tribunal affirmed 
the order made by the Collector and dismissed the application. It is this last 
' order which has been called in question upon this petttion. , 
' Mr. Shanbhag, appearing for the municipality, contends that the, view taken 
by the Bombay Revenue, Tribunal cannot be supported. In this connection he 
relies upon s. 68 of the: Bombay Borough Municipal Act, 1925, and also relies 
upon a decision of this Court reported in Ahmedabad Municipality v. Govern- 
mont of Bombay.' It will be convenient, first, to refer to s. 63. Section 63(2) 
of the Act provides: 

“All property of the nature spectfled in the clauses to this section, not being special 
ty reserved by the State Government, shall be vested in and belong to the munictpality, 
and shall, together with all other property of what nature or kind soever, which may 
become vested in the municipality, be under its direction, management and control, and 
shall be held snd applied by it as trustee, subject to the provisions and for the pur- 
poses of this Act:—.. 

The contention taken by Mr. Shanbhag is that this section shows that the 
municipality would become the owner of the property and this is suggested 
py the expression ‘‘belong to the municipality’. Now, the axpreasion ‘‘belong 
to the municipality’’ would undoubtedly imply ownership, and the ‘construc- 
tion suggested by Mr. Shanbhag would receive some support from the case 
reported in Ahmedabad Municipality v. Government of Bombay; but, as I 
will presently show, on facts, Ahmedabad Mumowpality’s. case can be distin- 
guished. What happened in the case was that a certain land was‘situate with- 
in the limits of the Municipality of Ahmedabad. A well stood on the land and 
the site had been vested in the municipality, which was the plamtif in that 
case, as propérty of a publie character. In the city survey of 1921 the land 
was entered in the plaintiff’s name. It would appear that the well was filled 
up subsequently and the site became an open land. The City Survey Officer 
held @"Yormal inquiry and decided in 1935 that it was ‘Government land, the 
ground for the decision bemg that the public well had been filled yp and the 
public and non-profitable use of it having ceased to exist, the site reverted to 
Government. Tbe plaintif appealed to the Collector, who dismissed it, and 
then to the Commissioner, who rejected the plaintiff’s ap Then the plain- 
tiff gave a notice of suit ‘under s. 80 of the Code of Civil Procedure and filed 
the suit which came up in Second Appeal before this Court. In the suit filed 
by the plaintiff he claimed a declaration that the site in question had posted 
in tho municipality and had belonged to it. The defendanteto'the suit, on the 
other hand, contended that as the well was flet up, the’ purpose for which 
the land had vested in the plaigtiff ceased, to exist ang, therefore, the site 
' reverted to the defendant.” Now, the view taken by this Court is, I think. 
correctly expressed m the head-note, a part of which is in the following terms : 

“When property of the nature described in s. 63 of the Bombay Municipal Boroughs 
Xct, 1925, and vested by the Provincial Government in ‘a borough municipality, coanes 
to be used for the purpose which led to its vesting, eg. -whèh a public well on its being 
filled up ceases to be used as a public well, the land does not on the cesser of such user 
ee Se eee eee ee ee ee 
paltty.” we RG age SN 

a (1041) 44 Bolh. L. Fa 354, A 
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In dealing with the quedtion, Sir John Beaumont said at p. 357 of the report: 


“...But under s. 63 of the Bombay Municipal Boroughs Act there is no question of 
divesting private property; all the property dealt with is property of a public nature... 
The only conflict which arises under the section is between the claims of the limited 
public of the municipality concerned and the claims of the wider public of the province. - 
There Js nothing inherently unjust or unreasonable in the Legislature having provided 
that property once vested in the municipality shall for all times be held for the benefit 
af the local public. It is noticeable too that the expression in s. 63 is ‘shall be vested in 
and belong to,’ and the word ‘belong’ denotes ownership.” . 
Therefore, the question, which arises for decision in this case, was not decided 
in Ahmedabad Muntoipalty’s case. Mr. Shanbhag is, therefore, not right in 
relying upon Ahmedabad Municipaliiy’s case for the contention that the 
Government would have no power to levy non-agricultural assessment in res- 
pect of these encroachments. 


- But the question must be examined by a reference to the Land Revenue 
Code. It would be necessary to notice some of the sections. Section 87 shows 
that all lands which are not the property of an individual belong to Govern- 
ment, Section 45 makes all land liable to pay land revenue and it provides: 
“All land, whether applied to agricultural or other purposes, and wherever situate, 
fs Hable to the payment of land revenue to the Government according to the rules 
hereinafter enacted except such as may be wholly exempted under the provisions of 
any special contract with the Government or any law for the time being in force.” 
It is clear that every piece of land is, therefore, liable to payment of land 
revenue unless an exemption-can be claimed either upon the footing of a special 
contract or on the footing of any law for the time being in foree. Section: 48 
ig important, and it provides by sub-s. (3) that where land held free of assess- 
ment on condition of ing used for any purpose is used at any time for any 
other purpose, it shall be liable to assessment. Section 52 shows as to by whom 
the assessment is to be fixed. Then a reference may be made to s. 128 and that 
section shows the circumstances under which the existing exemption may con- 
tinue. Finally, s. 131 refers to survey of lands in certain sites and provides 
as to how a survey has to'be conducted. The Bombay Revenue Tribunal relied 
upon s. 45 and s. 52 of the Bombay Land Revenue Code and, relying upon 
these sections, the Bombay Revenue Tribunal took the view that non-agricul- 
tural assessment could be imposed in this case. The Bombay Revenue Tribunal 
referred also to the decision in Akmedabad Municipality’s caso and referring 
to the facts of that case, proceeded to distinguish the decision in that case. 
But, unfortunately for the applicant, the applicant has not only the ®f8vant 
provisions of law against him but the contention appears to be opposed to a deci- 
sion of this Court reported in Province of Bombay v. Ahmedabad Mumiotpality.' 
To refer to s. 45 once again, it is clear that all land is liable to the payment of 
land revenue unless a special contract is shown to exist or there is any law which 
is in force to depart from the rule laid down in s. 45. In this case Mr. Shanbhag 
has been unable to show any special contract with Government and is equally 
unable to show that any law which is for the time being in force is in his favour, 
Now, in this case the position was that the land was vested in the municipality 
for a public purpose. But the purpose has been changed because the munici- 
pality has made certain encroachments pon phe public street; and in this oon- 
nection s. 48(3) becomes relevant and the effect of that provision is that once 
the purpose is shown to have changed, the land, which was in the first instance 
free of assesament. becomes liable to assgsament. This was the view which wag 
taken in the Province of Bombay v. Ahmedabad Mumotpalty referred to above. 
It will be necessary to refer to a few facts relevant for the purpose of this 
decision. The Ahmedabad Municipality filed a suit challenging a decision of 
the Collector of Ahmedabad who had levied non-agricultural. assessment on 92 
aqtare yards of public street land vested in the municipality and which the 
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municipality had converted into a fish market. One of the issues raised in the 
case was whether the non-agricultural assessment could be levied. The Court 
of first Instance decided the issue in favour of the muhicipality, holding that 
the State Government could not levy assessment upon lands which had vested 
in the municipality. The municipality then filed another suit aginst the Col- 
lector of Ahmedabad, also challenging an order of the Collector levying non- 
agricultural assessment on another 604 square yards of public street land which 
had also vested in the municipality on which the municipality had constructed 
gome meat shops. Two questions, therefore, arose for decision; (1) one of the 
two questions was whether the decision in the earlier suit operated as res judicata 
and (2) whether the State Government had power to levy non-agricultural 
assessment. The trial Judge dismissed the suit, but, upon appeal, the learned 
Assistant Judge allowed the appeal and set aside the decree af the trial Court. 
When the matter came up in Second Appeal, Mr. Justice Bavdekar and 
Mr. Justice Vyas, who heard the appeal, differed on the question of law, which 
was whether the decision in the first suit operated as res judicata, but both the 
learned Judges took the view that with regard to the levy of non-agricultural 
assessment Government had power to do so. As the two learned Judges differ- 
ed on the question of law, the matter was referred to a Full Bench and the 
Full Bench took the view that the decision in the first suit did not operate as 
res judica. And on the other question Mr. Justice Vyas agreed with the con- 
clusion of Mr. Justice Bavdekar; and the Full Bench, with regard to this ques- 
tion, said as follows (p. 717): 

“...As pointed out, on merits Mr. Justice Bavdekar and Mr. Justice Vyas have 

held that in law the State can levy amseasment on land which has vested in the 
Mumictpality.” 
The Full Bench, therefore, accepted the conclusion come to by the two learned 
Judges and then allowed the appeal, set aside the decree of the appellate Court 
and restored the decree of the trial Court. So that the case reported in the 
Province of Bombay v. Ahmedabad Municipality, as rightly pointed out by 
Mr. V. 8. Desai appearing for the opponent, applies to the facts of this case and 
would be a binding authority upon this Court. 

Therefore, the result of the above discussion is that both on the relevant 
provisions of the Bombay Land Revenue Code and on the authority of the case 
reported in Prowince of Bombay v. Ahmedabad Mumapalty, the Bombay 
Revenue Tribgnal came to a correct conclusion when the Tribunal held that 
the Collector was empowered to impose non-agricultural assessment on the land 
under encroachments in question. Consequently, the application must fail 
and theasrule will be discharged with costs. Rule discharged. 


[NAGPUR BENCH] 


Before Mr. Justice Gokhale. 
 KHUSHALRAO BALAJI FASGE v. DEORAO UMAJI MARATHE.* 

Central Provinces Tenancy Act (C. P. I of 1920), Secs. 2(7), 2(11), 4, 6, 6A(8), 

6A(12), 6A(18), 6A(15) and 105—Landlord’s right of pre-emptign when tenant sells 

his holding without consent of landlord—In case of such pre-emption whether title 

of landlord completed on execution of sale-deed or when possession is given— 

Whether landlord entitled to meshe profits from date of safk-deed or from date of 

possession—Indian Limitation Act (IX of 1908), Art. 109. 


Plaintiffs were the lambardar-landlonds of two fields and the absolute occupancy 
tenant of the plaintiffs holding the two flelds sold them to the defendants on Novem- 
‘ber 28, 1942, without the consent of the lambardar. The lambardar applied to the 


* Decided, Maroh 14, 1957. “Becond Appeal Nos. 8-B and 4-B of 1950, from the decision 
No. 288 of 1951 (with Becond ra ee No. 289 of 8. K. Bose, First Otvil Judge, Class TT, 
i . D. Dalal, Wanha, in Civil Suite Nos. 18B and 16-5 
Wardha, in Ofvil Appeals of 1048. 
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revenue authorities asking for pre-emption under s. 6-A(&(b) of the Central 
Provinces Tenancy Act, 1920, and on June 5, 1944, the Naib Tabsildar fixed the price 
of each fleld and ordébed the lambardar to deposlt the amounts under s. 6-A(12)(a) 
of the Act. On June 14, 1944, the lambardar deposited the amounts in respect of 
bothethe fields and on that very day the Naib Tahsildar executed sale-deeds in 
favour of the lambardar under s. 6-A(12)(d) of the Act and the sale-deeds were 
registered on June 15, 1944, Before actual possession of the fields could be given 
to the lambardar the purchaser went in appeal against the decision of the Naib 
Tahsildar, and pending the appeal handing over of possession wes stayed. Ulti- 
mately the lambardar succeeded in the appeal proceedings and actual possession was 
given to the lambardar on December 10, 1945. On April 19 and 24, 1948, the lam- 
bardar filed two suits to recover fram the purchaser mésne profits’ of the two fields 
for the years 1944-45 and 1945-46:— 

Held, (+) that the title of the Iambardar became complete on June 14, 1944, when 
the sale~deeds were executed by the Naib Tahsildar; and 

(H) that the period of limitation for recovery.of mesne profits began to run agninst 
the Jambardar when the profits were actually received by the purchaser. 
Deonaadon Prashad Singh v. Ramdhari Chowdhef and Prabhakar v. Chandrakant," 


Sakharam v. Dashrath’ Radhakisan v. Shridhar: Muthu Korakkai Chetty v. 
Madar Amma? and Swadaremma v. Abdul Khadar’ referred to. 


THE facts appear in the judgment. 


G. B. Badkas, for the appellants. i 
K. Œ. Chendke, for the respondents. 


GOKHALE J. These two appeals are filed by common plaintiffs against the 
dismissal of their suits by the lower appellate Court except to the extent of 
annual rent for ane year in one suit which has been awarded to the plain- 
tiffs. The suits have arisen out of pre-emption proceedings. One Rukhma- 
nand Premsukh, who is not a party to these suits, was an absolute. occupancy 
tenant of two fields bearing Nos. 78/74 called CAékna and 79/80 called Khari. 
These two fields were sold by the tenant to respondents-defendants for Rs. 5,000 
on November 28, 1942. abe 

Under the Central Provinces Tenancy Act No. .1 of 1920 as amended upto- 
date (which will hereinafter be referred to as the Tenancy Act) a tenant 
cannot transfer an absolute occupancy without reference to his landlord except . 
in certam cases. There is no dispute that Khushal, appellant No. 1, is the 
Jambardar landlord, and as the absolute occupancies in these two fleldseeame 
lo be transferred in contravention of the provisions of the Tenancy Act, 
Khushal get the right of preemption. It appears that though the two flelds 
were sold for a composite: consideration of Rs. 5,000, there were two revenue 
proceedings in respect of the two flelds. Revenue Case No. 7/XI-1 was in res- 
pect of field No. 73/74 known as Chékna and Revenue Case No. 6/XI-1 was in 
respect of field No. 79/80 known as Khari, and the Naib Tahsildar fixed the 
price for each field and ordered the lambardar to deposit the amount by his 
order dated June 5, 1944. On Jume 14, 1944, Khushal deposited the amount 
in respect of both the fields, and there is no dispute that the Naib Tahsildar 
executed the ealedeeds in respect of these fields on the same date. 
Exhibit P-18 on tke record is the sal@-deed with reference to field 
Chikna and exh. P-8 is the sale-deed im respect of field Khari. The 
two sale deeds came to be registered on June 15, 1944, and it is significant to 
note that these were presented for registration by Khushal and execution was 
admitted by the Natb Tahsildar. The Revenue Officer also passed an order 
that Khushal was to be placed im possession of the two flelds. But before 


1 (1916) L L. R. 44 Oal. 675, s.o. 19 Bom.. 245. 


L. R. 487, P. 0. ' . 5 (1919) I. L. R. 48 Mad. 185, F.B., at 
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possession could be actually delivered, respondent Deorao and his brothers, 
who were the purchasers, filed an appeal before tfe Sub-Divisional Officer _ 
against the order of the Naib Tahsildar granting pre-emption and applied for 
stay of delivery of possesaion, and it appears that the stay was granted on the 
same day with the result that actual possession was not delivered, to the appel- 
lants. In these two appeals, the order of the Naib Tahsildar was set aside on 
November 11, 1944. Against these two orders, two appeals were filed by Khu- 
shal in the Court of the Additional Deputy Commissioner, who set aside the Sub- 
Divisional Officer’s orders and restored the orders of the Naib Tahsildar on 
November 19, 1945. 

It seems that there was a further proceeding by the tenants before the Reve- 
nue Tribunal, which, however, rejected their appeals on July 28, 1947, and 
the lambardar was put into actual posseasion of the two flelds on December 10, 
1945. On April 19, 1948, Khushal and his brothers, the present appellants, 
filed Suit No. 16-B of 1948 for recovering mesne profits in respect of field No. 
78/74 for two years of 1944-45 and 1945-46 and on April 24, 1948, they filed 
Suit No. 18-B of 1948 for recovering mesne profits in respect of field No. 79/80 
for the said two years. These two suits were resisted by the purchasers, the 
respondents, on several grounds. 

The trial Court held that the plaintiffs were entitled to meme profits, but 
that their claim for mesne profits for 194445 was time-barred while their 
claim for mesne profits for the year 1945-46 was decreed in both the suits. As 
ugainst these decisions the respondents filed two appeals regarding the award 
of mesne profits in respect of the year 1946-46, while the plaintiffs cros- 
objected regarding the disallowance of their claim for meme profits for the year 
1944-45. The appellate Court allowed the appeals and dismissed plaintiffs’. 
suits holding that plaintiffs were not entitled to any mesne profits because 
their title to the two suit fields was not completed till they obtained actual 
possession on December 10, 1945. That is why plaintiffs’ suits came to be 
dismissed by the appellate Court except that they were awarded the amount 
of annual rent for the fleld No. 73/74 Ofskna for the year 194445 in Civil 
Suit No. 16-B of 1948. 

It may be mentioned that so far as the question of limitation was concerned, 
the lower appellate Court held that assuming the plaintiffs were entitled to 
mesne profits, they would be entitled to moane profits only regarding the year 
1945-46. The view of the trial Court on the question of limitation regarding 
mesne profits Tor 1944-45 was upheld by the lower appellate Court. 
~ Now, m these two appeals, Mr. Badkas, the learned advocate for the appel- 
lente igs challenged the decision of the lower appellate Court dismissing the 
plaintiffs’ suit on the ground that the lower appellate Court was wrong in its 
view that the title of the plaintiffs to the two fields was not conepleted til] 
December 10, 1945, when they got actual possession of the two fields. Mr. 
Badkas contends, secondly, that as regards the claim for mesne profits for the 
year 194445, both the Courts were in error in holding that the plaintiffs’ 
claim was barred by limitation. 

These two appeals have been argued elaborately, but, m my opinion, the 
point involved in these appeals falls within a very narrow compass. The 
question to be considered is whether the title of the plaintiffs as the pre- 
emptors was complete as soon as they obtained duly executed sale-deeds in 
their favour on June 14, 1944, Which were registered on June 16, 1944, or 
whether the title was not complete till the plaintiffs were put into possession. 
of the two fields on December 10, 1945. According to Mr. Badkas, under the 
provisions of the Tenancy Act, the pr’-amptor completes his title on the date 
when the sale-deeds are executed in his favour, and if at the date of the sale- 
deeds crops are standing on the land, then the tenant would be entitled to 
those crops by virtue of the provisions of sub-s. (13) of s. 6-A. of the Tenancy 
Act. In this case, there is no dispute that on June 14, 1944, no crops were 
actually standing on the two flelds. That seema to be clear from the state- 
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ment made in the applications for stay filed by the respondents before the 
Sub-Divisional Officer on June 14, 1944. Mr. Badkas contends that since 
there were no crops stending in the two fields on June 14, 1944, and since the 
title of his clients was completed as soon as the sale-deeds were executed on 
June 14, 194g, and registered on June 15, 1944, his clients became immediately 
entitled to actual possession, and the mere fact that there were subsequent 
proceedings taken by the tenants which delayed plaintiffs getting possession 
would not come in their way from recovering mesne profits from the pur- 
chasers. According to Mr. Badkas under the provisions of the Tenancy Act, 
actual possession is not a condition precedent to the creation of title in the 
ge eae In my opinion, there is considerable force in the contention of 
BadKas. 

In order to appreciate the point which has been raised in these two appeals 
it would be Anea to refer to certain relevant provisions of the Tenancy 
Act. Under s. 2(7), a landlord is defined as the person of whom a 
tenant holds land, and to whom the tenant is, or but for a contract 
would be, liable to pay rent for such land. Under 4. 2(11), a tenant 
is defined as a person who'holds land of another person, and is, or 
but for a contract would be, liable to pay rent for such land to such 
other person, and the sub-section then sets out the categories of persons who 
would not be tenants. Section 4 defines an absolute occupancy tenant and 6. 
6 sets out the rights of transfer of such absolute occupancy tenant and the 
cases in which he may transfer his rights without reference to the landlord. 
Section 6-A refers to the rights of transfer of such a tenant in other cases and 
the landlord’s right of pre-emption. Mr. Badkas has drawn my attention to 
the fact that though the marginal note to s. 6-A refers to the landlord’s right 
of pre-emption, that word has not been defined in the Act itself and is not 
referred to in the relevant sections of the Tenancy Act. Under subs. (8) of 
s. 6-A, if the tenant makes a transfer of any right in his holding in contraven- 
tion of the foregomg provisions of the section and if the transferee tempo- 
rally or permanently obtams possession of the Pent then the landlord shall 
be entitled at his option, under eL (b) of subs. (8), to purchase the right of 
the tenant through a Revenue. Officer in the manner provided if the transfer 

is by sale and the consideration for the right transferred cannot be deter- 
aed Froni dhe sale- ded an if the transfer i otierwiea thai By Rais the oorchiss 
of the right being for a sum equal to the value, fixed by the Revenue Officer, 
of the right transferred, or to receive consent money of a sum equal to the 
annual rent of the holding or part of the holding, the. right in which is trans- 
ferred. 

In this case, the lambardar proceeded under el. (b) of subs. (8) of s. 6-A 
because he felt that as the two fields came to be transferred for a composite 
consideration of Rs. 5,000 the consideration of the right transferred could not 
be determined from the sale-deed itself, and he elected to purchase the right. 
That is why the proceedings came to be instituted by the lambardar under 
the first part of cL (b) of sub-s. (8) of a. 6-A of the Tenancy Act, and there is 
no dispute about this position. Under subs. (17) (a) of s. 6-A, if the landlord 
elects to purchase the right through a Revenue Officar under sub-s. (8) and the 
value of the right is required to be fixed by the Revenue Officer, it is the landlord 
who has to apply to the Revenue Officer to fix the value of the right and then that 
officer will fix the value of the right in respect of which the application is made 
in accordance with the rules made under s. 109 of the Tenancy Act. There is 
no dispute that the Naib Tahsildar fixed the price in accordance with this 
provision ‘and ordered the lambardar to deposit the amount. That deposit is 
to be made under cl. (c) of subs. (12) of s. 6-A, and there is no dispute that 
the present plamtiffs deposited the amount within the period prescribed under 
cl. (o) of sub-s. (12). Then the procedure to be followed in the pre-emption 
proceedings js set out in cl. (d) of sub-s. (12), and as that clause is the clause 
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which has to be construed iu these two appeals, it iseuecessary to set it ont. 
Clause (d) of subs. (12) runs thus :— 

“On such deposit being made, the Revenue Officer shaf, subject to rules made 
under section 109, call upan the tenant or the transferee, as the case may be, to execute 
the sale-deed, and if the tenant or the transferee neglects or refuses*to efecute it, 
execute it on his behalf, deliver the sale-deed to the landlord and put him in possession 
of the right and the sum deposited shall, subject to the rights of the mortgagee or the 
charge-holder under clause (b), be paid to the tenant or the transferee, as the case 
may be.” 

As I have already pointed out, there is no dispute that the deposit was made 
by the lambardar within the time prescribed under cl. (c) of sub-s. (12). 

Now, Mr. Badkas contends that since the transferee neglected or refused 
to execute the sale-deeds in his favour in respect of the two lands, it was the 
Revenue Officer who executed the sale-deeds on June 14, 1944, and the same 
were duly registered on the next day, that is on June 15, 1944. These were 
presented for, registration by Khushal, the lambardar, and on the same day 
the registration was complete, the execution having been admitted by the Naib 
Tahsildar. Mr. Badkas contends that since these sale-deeds were obtained by 
him, his title to the fields in suit was completed, and the mere fact that actual 
possession was not delivered to him would not deprive him of his right to 
mesne profits from the date on which his title was complete. The lower Appel- 
late Court was of the view that the Tenancy Act provided the manner in which 
the right of pre-emption was-to be enforced, and until the whole chain of the 
procedure was complete, it could not be said that title arose in the pre-emptor. 
Mr. Badkas disputes this position and he subinits that the provisions of cl. 
(d) of sub-s, (12) of s. 6-A of the Tenancy Act would indicate that as soon 
as the sale-deeds are executed, he would get a complete title in the suit fields, 
and the delivery: of possession would be a matter of further procedure which 
may be delayed for one reason or the other on account of the attitude adopted 
by either the tenant or the transferee. - 

Mr. Chendke, the learned advocate who appears on behalf of the defendants 
and who has elaborately argued these appeals. in support of the view of the 
lower appellate Court, contends on the o hand that unless the chain of the 
detailed procedure which has been prescribed by the Tenancy Act ia completed, 
it cannot be said that the title of the plaintiffs is complete. In the first 
instance he says that the Tenancy Act is a self-contained Code in respect of the 
right of preemption. In this connection he has invited my attention to B- 105 
of the Tenancy Act, which says that except as otherwise provided in the Act 
no emmleCourt shall entertain any suit instituted, or application made, - to 
obtam a decision or order on any. matter which the State ernment, a Reve- 
nue or Settlement Officer is, by this Act, empowered to dotermine,-decide or 
dispose of; and in particular and without prejudice to the generality of this 
provision, no civil Court shall exercise Jurisdiction over any of the matters 
provided for in the clauses of this section. Clause (a) of s. 105 shows that 
any matter as to the enforcement of the right of pre-emption under s. 6-A or 
s. 12-A, except under sub. (15) of s. 6-A or sub-s. (15) of s. 12-A, would not 
came within the purview of the jurisdiction of a'civil Court. Now sub-a. (15) 
of s. 6-A provides that notwithstanding anything «ontained in: the section, if 
any right m the holding is sold by fhe tenant, the landlord shall, on the ground 
that the consideration is fraudulently stated in the sale-deed and does not 
represent the actual consideration, be entitled to institute a divil suit for pur- 
chasing the right for a consideration eto be determmed by the civil Court. 
Mr. Chendke points out that it is only in such a case that the plaintiff would 
have recourse to filmg of a suit for enforcing his right of pre-emption. The 
provisions of sub-s. (15) of s. 12-A are similar, but we are not concerned with 
them in these appeals. : 

There is no dispute that if plaintiffs had filed a suit for enforcing their right 
of pre-emption under sub-s. (75) of s. 6-A af the Tenancy Act, the provisions 
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of O. XX, r. 14, of the*Code of Civil Procedure would have applied. Under 
r. 14 of O. XX, where the Court decrees a claim to pre-emption in respect of 
a particular sale of property and the purchase money has not been paid into 
Court, the decree shall, under cl. (a) specify a day on or before which the 
purchas® morfey shall be so paid, and under cl. (b) direct that on payment 
into Court of such purchase money, together with the costs (if any) decreed 
against the plaintiff, on or before the day referred to in cl. (a), the defendant 
shall deliver possession of the property to the plaintiff, whose title thereto 
shall be deemed to have accrued from the date of such payment, but that, if 
the purchase money and the costs (if any) are not so paid, the suit shall be 
dismissed with costs. Under cl. (b) of r. 14(1) of O. XX of the Code of 
Civil Proced therefore, the title of the plaintiff will be deamed to have 
accrued from the date of the payment by him into Court of the purchase 
money. Mr. Ohendks points out that plaintiffs admittedly cannot take advan- 
tage of the provisions of O. KX, r. 14, of the Civil Procedure Code, because 
plaintiffs have chosen to proceed by way of AoD Dan under sub-s. (8) of 
B. 6A read with sub-s. (12) a) of the Tenancy Act, and it is contended that un- 
Jess the sale-deed ig executed and the same is delivered to the landlord and he 
is put in actual possession of the fields, his title cannot be said to be complete. 
At one stage Mr. Chendke was disposed to contend that in this case even the 
sale-deeds executed by the Naib Tahsildar were not delivered to the plaintiffs, 
but that contention seams to be clearly migconceived because the sale-deeds 
themselves show that they were presented before the Sub-Registrar by the lam- 
bardar himself on June 15, 1944, on which date also the Revenue Officer ad- 
mitted their execution. It cannot, theréfore, be said that there was no deli- 
very of the sale-deeds to the landlord. In support of his argument that the 
title of the landlord cannot be said to be complete till he obtains possession, 
Mr. Ohendke relied on the principle that the right of preemption is the Tight 
of substitution, so that unless the pre-emptor is fully substituted in place of 
the vendee, his title cannot be said to be complete. It is well settled that 
when a pre-emption is allowed what takes place is the substitution of the name 
of the pre-emptor in the sale-deed-in place of that of the vendee. The law of 
pre-emption .is to, be strictly construed as it derogates from the general law, 
and interferes with the right of free transfer. See Sakharam v. Dashrath.' 
The argument is that unless the purchaser is displaced by the lambardar by 
obtaining actual possession of the flelds, the latter’s title cannot be said to be com- 
plete, and Mr. Chendke says that cl. (d) of sub-s. (12) of a. 6-A of the Tenancy 
Act shows that putting the landlord in possession of the right is an essential con- 
dition precedent to his obtaining a complete title. In my opinion, thatcenten- 
tion is not sound. What is contemplated under cl (d) is that the Revenue 
Officer has*to execute the sale-deed on behalf of the transferee if the transferee 
n or refuses to execute it, and after executing the sale-deed the Revenue 

has to deliver the eale-deed to the landlord. As soon as the sale-deed 
is executed, provided the requirements of the law of registration are fulfilled, 
I see no reason why the title of the landlord should not be complete. If 
Mr. Chandke’s argument was to be accepted, since there is no reference to regis- 
tration in the Tenancy Act, the sale-deeds executed by the Revenue Officer 
would not require registration even though the value of the property is more 
than Rs. 100. In my opinion, the sale-deeds contemplated to be executed either 
by the tenant or the transferee or by the Revenue Officer under cL (d) of gub- 
3. (12) of s. 6-A of the Tenancy Act would result in a sale which would be 
governed by the provisions of the Transfer of Property Act. 


Then Mr. Chendke relied on a decision of the Privy Council in Deonandan 
Prashad Singh v. Ramdhari Chowdhri? in which “their Lordships held that 
where a suit for pre-emption is brought, it is on payment of the purchase 
money on the specified date that the plaintiff obtains ‘possession of the proper- 


1 [1953] Nag. 518. Bom. L. R. 487, r.o. 
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ty, and, until that time, the original purchaser retaifis poaseasion and is en- 
titled to the rents and profits, But that case is clearly glistinguishable because 
it is governed by s. 214 of the Code of Civil Procedure of 1882, and as I have 
already pointed out, the position under the present Civil Propedure Oode, 
under O. XX, r. 14, is that the title of the plaintiff is to be deemed “to have 
accrued from the date of the payment into Court of the purchase money. 

Then Mr. Chendke also relied in support of his argument on a ruling of 
the Nagpur High Court in Radhakisan v. Shridhar! where it was held that for 
the purpose of claiming pre-emption it was not necessary that there should be 
a gale as required by a 54 of the Transfer of Property Act, and that the word 
‘sale’ used in s. 176 of the Berar Land Revenue Code, must not be construed 
in the narrow sense in which it is used in the Transfer of Property Act. That 
was a case under the provisions of the Berar Land Revenue Code, and what 
the Court had-to consider in that case was whether the right-of pre-emption 
could be defeated by the parties to the sale not executing a sale-deed, and it 
was held that as soon as the title of the seller ceased, a right of pre-emption 
arose and a suit for preemption was maintainable. That case cannot assist 
Mr. Chendke’s clients. In my opinion, there is nothing in the provisions of 
the Tenancy Act which would indicate that the sale-deeds contemplated -under 
cl. (d) of subs. (12) of s. 6-A to be executed by the tenant or the transferee 
or the Revenue cer would not be governed by the provisions of the Transfer 
of Property Act and of the Registration Act. 

Mr. Chendke also contended that assuming the provisions of the Transfer of 
Property Act were applicable, property would not necessarily pass as soon as 
the sale-deed is registered, for the true test is the intention of the parties, and 
in support of this contention he referred me to the observations of Mulla in 
Lis Transfer of Property Act at page 286 (1956, 4th edn). But that obser- 
vation has to be read as a whole. Sir Dmshah Mulla has observed in this 
connection that property in the case of a sale does not pass, or, in other words, 
ownership is not transferred until registration is effected. ‘But once registra- 
tion is effected, the title relates back to the date of execution. This is the 
effect of s. 47 of the Registration Act. It is true that, according to him, it 
does not follow that property passes as soon as the instrument is registered, 
for the true test is intention of the parties. But registration is prima 
facie proof of an intention to transfer, but it is no proof of an operative trans- 
fer if there isa condition precedent which must be strictly proved. In this 
case, the instruments were executed on behalf of the transferee. by the Reve- 
nue Officer, the sale-deeds were presented for registration by the ‘:pre-emptor 
on the wext day and: due execution was admitted before the Sub-Registrar on 
that very day by the Naib Tahsildar who also admittedly passed an order for 
delivery of possession. It cannot, therefore, be contended that thefe was no 
intention to pass the ownership on that day by the mere fact that the actual 
delivery: of possession could not be effected because of the stay order received 
from the appellate authority that very day. 

Then Mr. Chendke relied on the provisions of sub-s. (13) of a. 6A of the 
Tenancy Act in support of his argument. That sub-section provides that if 
there are standing crops on the land of which the pane ord Ma to be put m' 
possession under cl. (b) of subs. (12) or el (d) of sub-s. (12), he shall be put 
in possession of the: land after such crops have been st eo In my opinion, 
this sub-section instead of suppotting Mr. Chendke’s tention really goes 
against him, because it shows that though cl (d) provides for delivery of 
possession to the landlord after the execution of the sale-deeds, the delivery of 
possession may be delayed in case there are standing crops on the land. That 
shows that even though the title of the landlord would be complete as soon 
as the sale-deeds have been executed in his favour either by the tenant or the 
transferee or'the Revenue Officer, still as he would not be entitled in law to the 
standing crops on the land on that date, the delivery of possession has to be 
postponed till the crops have been reaped by the person in prior possession. 

1 [1952] Nag. 686; (1953) N. L. J. 245. 
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Under s. 55 (6) (a) of the Tranafer of Property Act, the buyer is entitled, 
where the ownership of the property has passed to him, to the benefit of any 
improvement in, or increase in value of, the property, and to the rents and 
profits thereof. In my opinion, the plaintiffs would be entitled to mesne pro- 
fits as sdon as their title was completed in respect of the suit fields and that 
title would be complete on June 14, 1944, when the two sale-deeds were exe- 
cuted in favonr of the plaintiffs by the Naib Tahsildar and registered on 
June 15, 1944. 

That brings me to the question whether plaintiffs’ claim as regards mesne 
profits is within limitation. Now so far as mesne profits for the year 1945-46 
are concerned, there is no dispute that that claim would be within time. That 
was the view taken by both the Gourts and obviously it is correct. There is 
also no dispute as to the quantum of mene profits which would be awardable 
to the plaintiffs in respect of the two flelds for the year 1945-46. So far, how- 
ever, as plaintiffs’ claim for mene profits for 1944-45 is concerned both the 
Courts have rejected that claim on the ground: that it would be time-barred. 
Mr. Badkas argued that his client’s claim in respect of mesne profits for 1944-45 
would not be time-barred because his cause of action to recover mesne profits 
for. the. year 1944-45 did not arise on June 14, 1944, the reason being that 
on that date on the admission of the defendants themselves there were no cro 
on the flelds. Thereafter on November 11, 1944, the order of the Naib Tahsil- 
dar was set aside and that was not restored till November 9, 1945, but if the 
title of the plaintiffs was completed on June 14, 1944, when the two sale-deeds 
came to be executed in their favour, then they would be undoubtedly entitled 
to mesne profits. from the land as soon as they were wrongfully received by the 
defendants. At one stage Mr. Badkas tried to argue that his cause of action 
was cancelled because of the setting. aside of the Naib Tahsildar’s order on 
November 11, 1944, and in support of'his argument he relied on a ruling 
of the Nagpur High Court in Prabhakar v. Chandrakant’, where it was held 
that s. 9 of the Limitation Act applied to cases where the cause of action con- 
tinued to exist and not to those where it was cancelled by subsequent events. 
In my opinion, that case is distinguishable on the facts, because the Court held 
there that the cause of action for the mortgagee’s claim for a personal decree 
arose on the date on which the security was finally lost to the mortgagee, and 
that was why the mortgagee’s claim was held to be in time. Apart from that 
it appears that their Lordships referred with approval to certain observations 
of Sadasiva Ayyar J. in Muthu Korakkat Chetty v. Madar Ammal.2 But these 
observations of the learned Judge seem to have been commented upon in a 
later Full Bench decision of the Madras High Court in Sundaramma a. edbdul 
Khader.® Mr. Badkas also contended that during the period between Nov- 
embér 11° 1944, when the order of the Niab Tahsildar was set aside and 
November 9, 1945, when the order of the Naib Tahsildar was restored, it would 
have been open for the-defendanta to contend that they were lawfully in 
possession of the property and, therefore, according to his -contention, art. 109 
of the Limitation Act would not apply. In my opinion, that contention can- 
not be ted, because as soon as the order of the Naib Tahsildar was restored, 
the title of the plaintiffs became effective and it would relate back to June 
14, 1944, when the two salg.deeds came to be executed in their favour. In 
my opinion, therefore, plaintiffs’ claim to mesne profits would be governed 
by art. 109 of the Bimitation Act. Under “that article, the period of limita- 
tion for a guit for recovering mesne profits would begin to run when the 
profits are received by the defendants,. Unfortunately, there is no evidence 
whatever on the record as to when the defendants received the profits from 
these lands for the year 1944-45. The cause of action as given in the plaint 
is May 1, 1945, for profits for the year 1944-45, but that is disputed by the 
defendants. No issue, however, was framed on this point and there seems to 
1 [1043] Nag. 422. 8 (1982) I. L. R. 56 Mad. 400, T.B., at pp. 
2 lieia I. $ R. 48 Mad. 185, F. B., at 496-408. 
pp. 208-209. 
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be no evidence on the record which would enable me tg give a finding on that 
Fee In my opinion, therefore, the case will have to be remanded to the trial 

with regard to mene profits for the year 1944-46 As I have held that 
the penn are entitled to mesne profits, it is obvious that they would not be 
entitled to the: amount of annual rent which had been awarded to them under 
the decree of the lower appellate Court. 

The result is that these two appeals must be allowed. The decrees of the 
lower appellate Court m both the appeals will be set aside and the order of 
the trial Court in both the suits, vizs, Suit No. 16-B of 1948 and Suit No. 18-B 
of 1948, will be restored regarding mesne profits for the year 1945-46. ‘As 
regards mesne profits for the year 1944-45, the proceedings in both the appeals 
will be sent down to the trial Court for deciding the issue as to the date when 
the profits were received by the defendants in respect of both the suit lands. 
Both the parties will be allowed to lead evidence on that issue and the’ trial- 
Court will dispose of the claim of the plaintiffs regarding mesne profite for 
De GG ko E o ee ela applying Azt, 109 af 
the Limitation Act. I may state that so as the quantum of mene profits 
for the year 1944-45 is concerned there is no dispute between the parties as 
the same has been determined during the pendency of these suits by the Com- 
missioner. In the circumstances of this case, each will bear its own 
costs in this appeal. As regards costs of the lower the plaintiffs will 
be entitled to half the costs of both the lower Courts from the defendants. As 
regards the costs of the further proceedings in the trial Court, that Court will 


decide the matter. 
Order accordingly. 


[NAGPUR BENCH] 


Before Mr. Justice Gokhale. 
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for"th® benefit of the members of the community, and praying that posseasion of sult 


gaswami Naidu v. Krishnaswoomi Aiyer,, Subramania v. Maya Kone’ Lakshmendas 
Perashram v. Ganpatrav Krishna,” Kari Hassan v. Sagun Balkkrishna,? Ghelabhai 
Govrishankar v. Uderam Icharam,’ Abdur Rahim ts Mahomed Barkat AH” and 
Kunj Behari v. Shyam Chend,” refegred to. = 


“Decided, March 39, 1957. Beooml Appeal t eas L L. R. 48 Mad. 410 
No. 606 of 1950, against the Cn ` ? TER ean J. A 
of R. D Additional Districb Mad 
a a Oivil ere No, 152-A 7 884) £ L. R. 8 Bom. 365 
of 1950, from the decision of D. M. Aney, Civil 8 ev L L. B. 24 Bom. 170. 
J Class II, Buldena, in Ovi Suit No eg E 36 Boro. 29, 5.0. 13 Bom 
15-A of 1048. - . R. 989. 
1 938] A. L R. Mad. 614. 10 (1027) L. R. 55T. A, 96, 9.0. 30 Bom. 
2 1916) LL, R. 40 Mad. 212, r.n. L. R. 774. 
3 (1017) I.L. R. 41 Mad. 124, 11 [1988] A. I. R. Pat, 994, 
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A Court can tuke cognizance of events subsoquent to the filing of the suit and 
mould its decree according to the circumstances existing at the time of passing the 


Henment v. Secretary of State, followed. 

Evey if there is no formal order on the record granting leave to the plaintiffs under 
O. I, r. 8, of Civil Procedure Code, to file a suit in a representative capacity, a find- 
ing by the trial Court that the plaintiffs could sue in a representative capacity 
amounts to granting leave under O. I, r. 8. 


Faots are set out in the Judgment. 


M. RB. Bobde, for the appellants. i 
S. N. Kherdekar, for the respondents. l 


GOKHALE J. The plaintiffs fled the present suit for possession of a site 
ABODE shown in the map filed with the plaint on the allegation that the land 
belongs to the Vaishnava Bairagi Samaj together with the structures thereon 
and the tombe and the temple and that the property constitutes a public 
trust. The suit was brought by five plaintiffs who claimed to be the members 
of this Vaishnava Bairagi Samaj. It appears that there was an old structure 
on the property which was dismantled by the defendants, the present respond- 
ents, who built a new one on the property. There is no dispute that at one 
iime this property used to be managed by one Narsingdas Bhagwandas Bairagi 
who had three sons Bha Narayandas and Laldas. Narayandas, who 
managed the property after Narsingdas, had three sons Kisandas, Bisandas 
and Bandhudas, and it would appear that Bisandas mortgaged the property 
with Kisan, the father of the present defendant No. 1, on June 2, 1927, for 
a cousideration of Rs. 800. According to the plaintiffs, this mortgage by 
Bisandas was without the consent of the Panchas of the Bairagi community 
and Bisandas had no right whatever to mortgage the land. On this mortgage, 
the mortgagee Kisan filed a suit, being Civil Suit No. 188-A of 1987, and a 
preliminary decree was obtained by him on April 29, 1988. There was a final 
decree for sale of the property, and in execution of that decree the property 
was sold and the decree-holder Kisan himself purchased it and obtained pos- 
scasion thereof on March 27, 1948. Kisan died on October 5, 1947. The old 
structure on the property was dismantled by Kisan and a new structure was 
built on the land. It would appear that the plaintiffs objected to the build- 
ing of this new structure and a notice was served on Kisan even during his 
lifetime and plaintiffs gave an application to the Deputy Commissioner for 
permission to file a suit against the deceased Kisan. It was held that no per- 
mission was necessary’ and, as Kisan had already died, the present silit was 
instituted against his son Chagan and others by the plaintiffs on January 
26, 1948. 

Chagan was the main contesting party and there is no dispute that the ori- 
ginal defendants Nos. 2, 3 and 4 were added as pro forma parties. The defence 
of defendant No. 1 was that the property did not bel to the Vaishnava 
Bairagi community as alleged by the plaintiffs but at Naranpdik and his 
heirs were owners of the buildings and the land and had the right to mortgage 
it with defendant No. 1’s father Kisan. Defendant No. 1’s father Kisan 
had obtained a decree and had become a bona fide purchaser for value at the 
Court sale without notice. The stand taken by the contesting defendant was 
that the mortgage created by Bisandas was a valid mortgage because the pro- 
perty belonged to the family of Nara as their private property. 

On these pleadings, the trial Court ed a number of issues. It may be 
mentioned that the plaintiffs had applied for permission to sue in a repre 
sentative capacity under O. I, r. 8, of the Code of Civil Procedure, but it seems 
that though notices were issued, there is no formal order on the record show- 
ing the grant of permission. The trial Court came to the conclusion that the 


1 (1920) 32 Bom. L. R. 155. 


1146 THE BOMBAY LAW REPORTEL. ` [VOL. LOX. 


site in suit ABCDE together with the structures stading thereon did not be- 
long to the Bairagi Vaishnava Samaj as alleged by the plaintiffs. It also held ' 
that the site was not used for the purpose an banen? of the members of the 
Bairagi community, nor did Narsingdas ‘and him Narayandas look after | 
the prop on behalf of the Bairagi community. It was further field that 
the plaintiffs were not the trustees of the Bairagi community but they could 
sue as its representatives. The trial Court’s finding as regards the ownership 
of the property was that Navsingdas owned the site exclusively as his ancestral 
property. I may mention that it was the defendant’s case that in a partition 
between the sons of Narsingdas in the year 1895 the suit site had fallen to the 
share of Narayandas, and that contention was accepted by the trial Court. On 
these findings the trial Court dismissed the plaintiffs’ suit. 

In appeal, the learned Additional District Judge, Buldana, differed from the 
trial Court and found that the suit property was public trust property and 
the Math and its property belonged to the Bairagi community. It also found 
that Naraingdas and his descendants were permitted to deal with the Math 
property as managers. However, the lower appellate Court came to the con- 
clusion that the present suit filed by the plaintiffs was not maintainable because 
it was not a suit by any duly appointed trustee, and representatives of a.com- 
munity could not maintain a suit for physical possession of the p 
belonging to the Math seeking to get back possession from a person holding 
under an unlawful alienation. Such a suit, according to the view of the lower 
appellate Court, could only be instituted by a duly appointed trustee. That 
is why, even though the appellate Court decided against the defendants that 
the property was not the private property of Narsingdas, the suit came to be 
dismissed on the ground that it was not maintainable. The plaintiffs have 
come in second appeal 

Now, the principal point argued in this appeal is whether the suit as framed 
ig maintainable. Mr. Bobde, the learned advocate for the appellanta, con- 
tends that the view of the lower appellate Court that the suit is not maintain- 
able is erroneous in law, while-Mr. Kherdekar for the respondent-defendant 
No. 1 supports that view. But before I go into that question I will deal 
with certain contentions raised by Mr. Kherdekar in support of the decree of 
the lower appellate Court. 


In the first instance, Mr. Kherdekar contends that the lower appellate Court’s 
view that the plaintiffs were permitted to sue in a representative capacity 
under O. I, r. 8, of the Code of Civil Procedure, is erroneous. I have already 
pointed out that though the plaint itself asked for permission to sue in a re- 
preséhtative capacity under QO. I, r. 8, and though notices were issued, there 
does not seem to have been any formal order passed by the trial Court. At 
the same time Mr. Bobde is right when he points out that the effect of the 
fmding of the trial Court on issue No. 5 was that though ‘the plaintiffs are not 
trustees they could sue as representatives of the Bairagi community. It is 
well established that permission under O. I, r. 8, Civil Procedure Code, can be 
Sane even at the appellate stage and, in my judgment, the lower appellate 

was right in its view that though there does not seam to be any formal 
order upon the record, it does appear that the plaintiffs’ prayer that they should 
be allowed to sue in a representative capacity wader O. I, r. 8, was granted 
by the trial Court. : > 

Then, the second contention of Mr. Kherdekar in support of the decree pags- 
ed by the lower appellate Court is that the plaintiffs have not filed the suit for 
a declaration that the alienation by way of a mortgage made by Bisandas in 
favour of defendant No. 1’s father Kisan was invalid for want of legal 
necessity. He contends that it is admitted by the plaintiffs that Naraingdas 
and his descendants were managers of this Math, and says Mr. Kherdekar that 
as managers’ they were entitled to alienate the property for the purpose of 
legal necessity. But it is for the alienee to prove that a sale by a manager 
is valid on the ground that it was for the purpose of legal necessity. In this 
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case, the defendants have® not pleaded that there was any legal necessity for 
‘the alienation made by Bisandas. On the other hand, their contention had 
been that the property Was not trust property at all belonging to the Bairagi 
community but it was private property owned by Narsingdas and his descend- 
ants, and as such, Bisandas was entitled validly to alienate the property. I 
do not think,’ therefore, that there is any substance in this contention of 
Mr. Kherdekar either. 


Then Mr. Kherdekar also contends that the view of the lower appellate Court 
that the property in suit is public property belonging to the Bairagi commu- 
nity is erroneous in law, and he says that that finding is not a finding of fact 
because it is based on inferences from proved facts and a legal inference from 
proved or admitted facta would be a matter of law. In the present case, how- 
ever, the lower appellate Court has relied on oral as well as documentary evi- 
dence to come to the conclusion that the property in suit belongs to a Math 
and the same is a public institution. Mr. Kherdekar says that the property 
has been in possession of Narsingdas and his family for three or four genera- 
tions. This long uninterrupted possession, according to Mr. Kherdekar, goes 
to support the defendanta’ case that this was private property of Narsingdas. 
Admittedly also the managership went by inheritance. There was also a parti- 
tion in the family as a result of which the suit property went to Narayandas. 
Mr. Kherdekar algo says that, in fact, after the death of Narayandas, Bisan- 
das mortgaged the property to defendant No. 1’s father Kisan as far back 
as June 2, 1927. According to Mr. Kherdekar, the proper inference to be 
drawn from all these facts would be one of law and the lower appellate Court’s 
view that the suit property belonged to a public institution is erroneous. I 
am not impressed by this argument. As I have already stated the lower appel- 
late Court has taken into consideration a number of circumstances and has 

preciated oral as well as documentary evidence. It is pointed out that the 

ath came into existence long before 1880 and its origin was not traceable. 
It was not till 1927 that a stranger came to be on the property and that was 
when the property was mortgaged by Bisandas. The Math is known as the 
Batragyacha Math. Idols of Hanuman and Balaji are installed in the temple 
which are worshipped by the entire Bairagi community. A fair is held at 
which time Bairagis stay in the Math and Gokul Ashtami Pwja is similarly 
performed. User of this kind by the entire Bairagi community was never 
objected to by Narayandas or his descendants. It appears also that in an en- 
quiry by the Naib Tahsildar there was a decision that the tombs in this Math 
belonged to ancient Bairagis and the Math was public property. See report 
exh, P-4. It is true that exh. D-1 shows that Bisandas was showne ay the 
owner of the Math in 1981-82 and exh. D-2 shows the name of -Narayandas. 
There 18 documentary evidence to show that Narayandas and his des 
cendants had built certam structures and that taxes were also paid by 
Narayandas and his descendants in. 1988 and 1948. But that, as pointed out 
by the lower appellate Court, is not at all inconsistent with the evidence that 
the Math was public property. It appears that the Bairagis belonging to this 
community do not live in Deulgaon Raja where the suit property is situated 
but they are spread, out over a wide area and mostly live in the Nizam’s domi- 
nion, and the evidence shows that the Bairagis stay m the Math only once a 
year and that is why, the appellate Court took the view that Narsingdas and 
his descendants were permitted to act as managers of the Math and its pro- 
perty. In my opinion, the finding of the lower appellate Court, that the suit 
property bel to a Math which is a pablic institution and is trust-property, 
would be a finding of fact which I am not entitled to interfere with in second 
a : 

That brings me to the only law point that has been raised on behalf of the 
appellants, viz. whether the view of the lower appellate Court that the suit 
as framed by the plaintiffs is not maintainable is correct. Now, this is not a 
guit under s. 92 of the Code of Civil Procedure. Ag I have already stated in 
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the earlier part of the judgment the plaint recites that an application was 
filed to the Deputy Commissioner in Revenne Case No. 1/70 of 1946-47 for - 
Praon to file a suit against the deceased Kisan® but it was decided on 

eptember 22, 1947, that there was no necessity for permission. The plaintiffs 
applied for permission to file a suit on behalf of the whole Vai&hnave Bairagi 
Samaj under O. I, r. 8, of the Civil Procedure Code, and I have already held 
that the permission seams to have been accorded by the trial Court. The suit 
was for possession from defendant No. 1 who was in possession by virtue of a 
purchase in execution of a decree in a mortgage suit, which mortgage was in- 
valid according to the plaintiffs. Mr. Bobde contends that the suit is on behalf 
of the entire Vaishnava Bairagi Samaj. The plaintiffs seek possession of the 
land on behalf of the Bairagi community. It is, theref contended that the © 
lower appellate Oourt’s view that the plaintiffs’ guit a is not mäin- 
tamable is erroneous. In support of his contention Mr. Bobde relies on several 
decisions of the Madras High Court. The first one on which reliance is placed is 
Venkataramana Ayy v. Kasturiranga Ayyangar.) In that case, a Full 
Bench of the Madras High Court held that a suit could be maintained at the 
instance of the plaintiffs acting neither on the relation of the Advocate General 
nor with the sanction prescribed by s. 18 of the Religious Endowments Act, 
but m suing on behalf of themselves and of other worshippers of“ the 
oe the present case also the plaintiffs are suing as representatives of 
the Vaishnava Bairagi Samaj and Mr. Bobde contends that their suit for pos- 
session on behalf of the Bairagi community would not be a suit under g. 92, 
and the suit as framed would be competent. Mr. Bobde also relies on another 
ruling of the Madras High Court reported in Chidambaranatha Thambdiran v, 
Nallaswa Mudaliar® where it was held that the disciples of a Mutt have saff- 
cient interest within O. I, r. 8, of the Civil Procedure Code to maintain a 
representative suit not only for a declaration of the invalidity of an improper 
alienation of the Muit properties by the head of the Mutt, but also for a decres 
directing possession to be given to the head of the Mart for the time being. 
This case was followed in Veeramachanent Ramaswamy v. Soma Pttchayya.? 
See also Rangaswami Naidu v. Krishnaswann Aiyar+, where it was held that in 
the absence of a trustee or manager, it is o to the worshippers with the 
permision of the Court under O. I, r. 8, Civil Procedure Code, to sue for 
recovery of possession of the properties belonging to the religious charity from 
a trespasser. The last ruling on which reliance is placed on behalf of the 
appellants is “Subramania v. Maya Kone®, in which Mr. Justice Patanjali 
Sastri, as he then held that a suit by certain persons on behalf of all 
the villagers for a d tion that the suit property belonged to the temple 
in tHRt Village and that certain alienations thereof by the Pujaries were void 
and not binding on the institution was maintainable apart from the*provisions 
of s. 92 of the Civil Procedure Code. Mr. Bobde has also relied on the obser- 
vations of Sir Dinshah Mulla in his commentary on s. 92 of the Civil Proce- 
dure Oode where the learned commentator has observed that suits i 

strangers to the trust, that is, against trespassers and against transferees from 
trustees, for a declaration that property in their hands is trust property and 
for possession, are outside the scope of s. 92. AI such suits must be instituted 
in the ordinary manner and not under s. 92. See Lakshmandas Parashram v. 

Krishna®, Kam Hassan v. Sagun Batkrishna’, Ghelabhas Gavri- 

shankar v. Uderam Icharam® and Abdur Rahim v. Mahomed Barkat Al. In 
my opinion the contention of Mr. Bobde must be accepted. ` 

Mr. Kherdekar on the other hand relies on the decision of the Madras 
Court in Vadlamuds Sastrulu v. Venkdtaseshayya'®. In that case, it was held 


1 (1016) I. L. R. 40 Mad. 212, r.p. T (1890) L L. R. 4 Bom. 170. 

2 (1917) I. L. R. 4l Mad. 124 8 (1911) L L. R. 86 Bom. 29, so. 13 
3 (1919) L L. R. 43 Mad. 410. Bom. L. R. 989. 

+ (1928) 44 M. L. J. 116. 9 (1027) L. R. 55 I. A. 96, s.o. 30 Bom. 
6 A. I. R. Mad. 81 L R TA 

f (1894) T. L. R. 8 Bom. 865, 10 [1928] A. I. R. Mad. 614. 
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that although im the case ef a temple, where the suit was to establish the right 
. of the temple to the property in the hands of alienees, to recover the property 
and to have it restored œo the trustee, it was maintainable under O. I, r. 8, 
yet where the temples have no proper trustee, any prayer to get the proper- 
© ties restoged te the trustee would be a futile prayer without having a proper 
trustee appointed, and a suit brought under O. I, r. 8, would not be mam- 

I as a suit to get a proper trustee appointed must fall under s. 92. 
According to that decision, a suit under O. I, r. 8, under these circumstances 
would really be a suit intended to evade the provisions of s. 92 of the Code 
of Civil Procedure. In that case the trustee of the temple did not support 
the plaintiffs but had contended ‘that the temples were not public temples 
and that the deities in it were intended for the worship of the family exclusively, 
and it was found as a fact that the temples were private temples, The Court 
held that it was the duty of the plaintiffs, assuming the temples were public, 
io get fresh trustees appointed which could be done only by way of a suit 
under s. 92 of the Civil Procedure Code. In my opinion, this case is clearly 

istinguishable from the facts of the present case. Admittedly the members 
of the family of Narayandas were in management of this property and Bisan- 
das, the son of Narayandas, was responsible for the creation of the mortgage, 
and it is the plaintiffs’ case that that mortgage was an invalid mortgage. But 
in execution of the decree on the mortgage, the mortgagee, present defendant 
No. 1’s father Kisan, purchased the property and it went into his possession 
and after his death the present defendant No. 1 is in possession. The original 
managers are no longer in possession of the suit property. The plamtiffs also 
do not pray for the removal of the original managers of the Math. It is not 
disputed that none of the members of Narayandas’s family have any kind of 
control over the suit property, and what the plaintiffs now seek is that defend- 
ant No. 1 should be declared to have no valid interest In the suit property, 
and the plaintiffs seek to recover possession of the property from defendants 
in favour of the' entire Bairagi community. 

Mr. Kherdekar has also relied on a ruling of the Patna High Court in Kunj 
Behari v. Shyam Chand'' which holds that in the case of a public endowment, 
suits to recover a part of tho trust-property, which had been alienated by tho 
shebuit or lost in consequence of his action, can be instituted only by a sheba, 
and the only remedy which the members of the public have where the pro- 
perty has bean alienated by a person who is a shebawt for the time being, is to 
secure the removal of the shebatt by proceedings under s. 92, Civil Procedure 
Code, and then to secure the appointment of another shebast who would then 
have authority to represent the idol m a suit to recover the idol’s propepics 
As I have already pomted out, the plamtiffs do not seek the remo the 
managers .of the Math because it is not disputed that the suit property is not 
in the possession of the managers at all It may be mentioned that according 
to Mayne’s Treatise on Hindu Law and Usage (Hleventh edn., p. 951) the 
dictum in Kunj Behari v. Shyam Chand that the remedy is by way of removal 
of the trustee is incorrect, though it is no doubt also stated there that the 
relief asked should be for possession to the trustee. But in this case, as I have 
already pointed out, the plaintiffs are askmg for possession of the property 
as representatives of the Bairagi community on the ground that the property 
belongs to the Vaishnava Baifagi Samaj, and they in effect seek that the pro- 
perty should be restored to the Bairagi community. In my opion, therefore, 
the view of the lower appellate Court that the suit as framed is not main- 
tamable is incorrect and must be set aside. 

Stak ot fan nd ot cae gen es eee, T 
plaintiffs and whi em 8 ion 0 . In 
this connection Mr. Bobde has produced a certified copy of ma fe of the 

Commissioner of Buldana dated February 28, 1955, which according 
to him shows that during the pendency of this appeal, one Laxmandas Prem- 
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das Bairagi of Deulgaon Raja applied to the Dep Commissioner, Buldana, 
under the provisions of the M. P. Public Trusts Act No. XXX of 1951 for a. 
declaration that the suit property was a public trust, gud by his said order the 
Deputy Commissioner, Buldana, ordered the registration of the trust in terms 
of the recommendations in the report of the Extra Assistant, Commissioner, æ 
Khamgaon, in Revenue Case No. 122/72-D of 1953-54 and it would appear from 
that report annexed to the order that the trustees of the property are Shri Lax- 
mandas Premdas, Shri Mukhde Mannudas and Shri Sevadas Narayandas, and 
Shri Laxmandas Premdas has been mentioned in the report as a working 
trustee. Now Mr. Bobde states that two of the trustees Shri Mukhda Mannu- 
das and Shri Sevadas Narayandas are the present appellants Nos. 1 and 2, but 
the working trustee Laxmandas Premdas is not a party to this suit. Mr. Bobde 
contends that this order of the Deputy Commissioner would be final and con- 
clusive under g. 7 of the M. P. Public Trusts Act, 1961, subject to the result 
of any civil suit that may have been filed against that finding. Mr. Kherdekar 
has frankly informed me that he has no instructions in this matter. It is well 
settled that a Court can take cognizance of events subsequent to the filing of a 
suit and mould its decree according to the circumstances existing at that time, 
and an appellate Court would have the same power. (Hanmant v. Secretary 
of State).’ It would appear that two of the plaintiffs in this suit are now de- 
clared to be the trustees of the suit property. what Mr. Bobde states is correct 
then, im my opinion, there should be no impediment in the way of the plaintiffs 
getting possession of the suit property provided they also bring on record the 
third trustee Laxmandas Premdas Bairagi who is shown to be the working 
trustee. The order for possession would have to be in favour of the three 
trustees. 

[On an application made in that behalf, his Lordship passed an order allow- 
mg the plaint to be amended by adding Laxmandas Premdas as one of the 
plaintiffs. Thereafter bis Lordship allowed the appeal and passed a decree 
declaring that the suit properties are public trust properties and granting 
possession thereof to the trustees of the trust, who were before the Court as 
plamtaffs. } i Appeal allowed. 


Before Mr. Justice Vyas. 


B BHIKAMDAS BALARAM BAMB 
v. 
- 'e MOTILAL GAMBHIRMAL KOTHARI." 

Cowrt-foes Act (VII of 1870) Sec. 7, sub-s. (iv), cl. (c) and Sec. 17—Suits Yaluation Act 
(VII of 1887)—Value for jurisdiction and value for computation of Court-fee 
—Suit placed under wrong provision by lower Court—Power of High Court to infer- 
fere tn revision—Practice. 

In a suit governed by s. 7, sub-s. (tv), cl (a), of the Court-fees Act, 1870, under 
s. 8 of the Sults Valuation Act, 1887, the value for the purpose of jurisdiction and the 
value for the computation of Court-fee are the same. 

Where the plaintiffs suit embraces more than two distinct reliefs, the suit is 
governed by s. 17 of the Court-fees Act for the purposes of Court-fees. 

Where the trial Court has placed a suit under a wrong prpvision of the Court-fees 
Act, the High Court has power to interfere in revision under s. 115 of the Civil Proce- 
dure Code. ; 

Shankar Maruti v. Bhagwant Gunaji" followed. 


Tue facts appear m the judgment. 


1 (1929) 32 Bom L. R. 155. A Senior Division, at Poona, m Special 
“Deosded, July 8, 1957. Oivi Revision Buit No. 6 of 1956. 
Application No. 1414 of 1956, the 2 (1946) 49 Bom. T. R. 72, T.B. 


order passed by V. B. Potdar, Jamt Civil 
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Y. 8S. Desat, with A. J. noe for the opponent. 
y. HM. Tarkunde, with O R. Dawi, for the applicants. 


Vyas J. This is a r&visional application filed by the petitioners who were 
originally) defendants Nos. 1, 2 and 3, and it raises a pars of Court-fees. 
The plaratiff-Spponent has filed a suit, being suit No. 6 of 1955, against the 
petitioners for dissolution and accounts of an alleged partnership between him- 
self and petitioner No. 1. The plaintiff has also asked for a declaration that 
the transactions entered into by petitioner No. 1 with the other petitioners 
were not binding upon him and did not in any way affect his rights to the 
suit properties and prayed that the accounts of the alleged partnership be 
taken after taking this fact into consideration. He has also prayed for parti 
tion of the partnership properties and possession thereof from the petitioners 
and for the amount found due upon taking accounts from petitioner No. 1. 
There is also a prayer for the appointment of a receiver or commissioner for 
the custody of properties and for taking accounts. 

The suit was originally filed m the Court of the Jomt Civil Judge, Junior 
Division, Poona, and it was resisted by the petitioners upon several grounds, 
one of the grounds being that proper Court-fee stamp was not paid by the 
plaintiff and the Court had no jurisdiction as the value of the subject-matter 
exceeded the pecuniary jurisdiction of the Court. Certain preliminary issues 
were raised. Jasue No. 5 was: ‘‘Is the Court fee stamp paid by the plaintiff 
proper?” IJasue No. 7 was: ‘‘Has this Court jurisdiction?’’ and issue No. 12 
was: ‘‘Is plaintiff entitled to relief against defendants 2 and 3 without pay- 
ment of Court-fee stamp on the market value of the plaintaff’s share im the 
properties in the possession of defendants 2 and 3%’’ The learned Judge tried 
all these preliminary issues and by his judgment dated December 2, 1954, he 
held that the plaintiff must pay ad valorem Court-fee on the suit properties 
as he had, besides dissolution and accounts of alleged partnership between 
himself and petitioner No. 1, asked for partition and possession of suit im- 
moveable properties from strangers to the alleged partnership. In view of this 
finding, the learned Judge held. that the Court had no jurisdiction and he 
ordered the plaint to be returned for presentation to the proper Court and 
gave the plaintiff time till December 10, 1954, to amend the plaint, failing 
whieh the suit was to stand dismissed. In place of the abovesaid two orders, 
the learned Judge by his order dated December 8, 1954, called upon the 
plaintiff to amend the plaint sgo as to valuate it properly within g week. Peti- 
tioner No. 1 thereupon filed civil revision application No. 199 of 1955, contend- 
ing that the orders passed by the learned Judge were without jurisdiction. 
Mr. Justice Gajendragadkar, by his judgment dated September 29, 1956,.con- 
firmed the order of the learned Judge by which the plaint was directed to be 
returned fêr presentation to the proper Court, but he set aside the other two 
orders. The plaint was accordingly returned to the plaintiff on January 5, 
1956, and on the same day the plaintiff presented it m the Court of the Joint 
Civil Judge, Senior Division, Poona, and the suit was numbered as Special 
Civil Suit No. 6 of 1956. As the plaintiff had not valued the suit for juris- 
diction, he on April 21, 1956, made an application for amendment of the plaint 
giving the valuation for jurisdiction at Rs. 22,500. The learned Judge raised 
a preliminary issue ı .valuation of the suit for the purposes of Court- 
fee and an issue as to whether the plamtiff’s contentions were barred by res 
judicata. It was contended on behalf of the petitioners that the plamtiff could 
not agitate the question as it had already been held that he must pay ad valorem 
Court-fee. It was also contended that the plamtif not only wanted dissolu- 
tion and accounts of the alleged partnership and a declaration that the trans- 
actions entered into by petitioner No. 1 with the other petitioners did not 
affect his rights, but he also wanted partition and possession of properties 
from those who were strangers to the alleged partnership and, therefore, he 
must pay Court-fee accordingly. It was also submitted for the petitioners 
that in view of the reliefs claimed by the plaintiff, the valuation for Court- 
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fee and jurisdiction must be governed by s. 7, sub-s. div), cl. (c) of the Couri- 


fees Act read with s. 8 of the Suits Valuation Act and he must accordingly . 


pay ad valorem Court-fee. The learned Judge by his judgment dated July 
4, 1956, held that the plaintif could be asked to pay Court-fee for the pro- 
perties of his share which could be ascertained only after taking accgunts. It 
was also held that the suit was merely for accounts and the plaintiff could 
pay Court-fee at the stage of the final decree. The learned Judge cpa tae 
held that the Court-fee paid by the plaintiff was proper and he ordered. that 
the suit be proceeded with. It is from this order of the learned Judge that 
the present revisional application has arisen. 


Mr. Tarkunde. for the petitioners has contended before me that the learned 
Judge acted with material irregularity in the exercise of his jurisdiction in not 
taking into consideration the nature of the reliefs claimed by the’ plaintiff. 
opponent. It is contended that the learned Judge should have seen that the 
plaintiff prayed for dissolution and accounts of the alleged partnership bet 
ween himself and petitioner No. 1, for:a declaration that the transactions en- 
tered into by petitioner No. 1 with the other petitioners in respect of suit 
properties were not binding on his share, for accounts in the light of the said 
declaration and for partition and possession of his share in the suit propor- 
ties from the petitioners.. Mr. Tarkonde says that tho plaintiff valued tho 
suit for dissolution and accounts at Rs. 65 and for a declaration at Re. 200, 
his total valuation for Court-fee thus being Re. 265. Mr. Tarkunde contends 
that the valuation for the purposes of Court-fee was not proper. According 
to Mr. Tarkunde, the learned Judge acted with material irregularity in’ the 
exercise of his jurisdiction in not taking into consideration the fact that the 
plaintiff had asked for further reliefs algo which were incidental to the declara- 
tory relief. 

In my view, Mr. Tarkunde’s criticism of the learned Judge’s judgment 
dated July 4, 1956, is a valid criticism and must be upheld. The learned 
Judge was in error in overlooking the fact that the valuation for Court-fee 
was governed by s. 7, sub-s. Gu) cL (¢), of the Court-feeg Act read with s. 8 
of the Suits Valuation Act. ion 8 of the Suits Valuation Act provides: 

“Where in suits other than those referred to in the Court-fees Act, 1870 (VI of 1870), 

section. 7, paragraphs v, vi and tx, and paragraph x, clause (d), court-fees are payable 
ad valorem under the Court-fees Act, 1870 (VL of 1870) the value as determinable for 
the computatiorw of court-fees and the value for purposes of jurisdiction shall be the 
same.” 
It is not disputed that the present suit does not fall in any of the excepted 
categbries mentioned in s. 8. It is clear, thereforo, that the value for the pur- 
poses of jurisdiction and the value for the computation of Court-fee have to 
be the same. The plamtiff having valued his alaim for jurisdiction at Be. 
22,500, the learned aes ought to have held that either under s. 7, sub-s. (iv). 
al. (¢) or under s. 7, sub-s. (tv), el. (F) of the Court Fees Act, the valuation 
for the purposes of Court-fee should be Rs. 22,500. In Bansilal Lalchand v. 
Bhikubas' it was held that the determination of the value for the payment 
of Court-fees automatically determined the value for the purposes of juris- 
diction under s. 8 of the Suits Valuation Act. As the plaintiff himself has 
put the value for the purposes of jurisdiction at Be. 22,500, the learned Judge 
erred in holding that the value for the purposes of Coutt-fee was a different 
amount. o . i . 

Although it is clear that the value for the purposes of Oourt-fee and tie 
value for the purposes of jurisdiction*m this case should both be Rs. 22,500, 
the question is whether this Court in the exercise of. its revisional jurisdiction 
under s. 115 of the Code of Civil Procedure should interfere with: the order 
passed by the learned Judge. In this connection, Mr. Tarkunde relies upon a 
Full Bench decision of this Court m Shenker Maruti v. Bhagwant Gunan®, 


1 (1946) 49 Bom. L. R. 545. ‘2 (1946) 40 Bom. L. R. 79, F.B. 


“= 
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Mr. Justice Weston who aetna the’ gadget of: the Full Bench in that case 
, olearia (p. 77): , 

“Jt was held: es loeg as 1898; Vithal Krishna v. Ralkri#hna Janardan and as 
ee ee Gopal v. Hari Waman,* that this'Court has power to 
interfere in revision under m 115 of the -Code of ‘Civil Procedure in proper cases where 
the trial Court has placed a suit under a wrong provision of the Court-fees Act, and the 
competence of the present revision application, therefore, calls for no. further discussion.” 
Tt cannot be denied that the present case is a proper case in which interference 
in revision under s. 115 of the Code of Civil Proeedure is called for. I have 
pointed out above that under s. 8 of the Suits Valuation Act, the value for 
jurisdictional purposes and the value for the computation of Court-fee have 
to be the same. Therefore, there can be hardly any controversy that this is 
an eminently fit case in which interference in revision under s. 115 is called 
for. This is a case where the trial Court has placed the suit under a wrong 
provision of the Court-fees Act. The learned.Judge has a the suit under 
s. 7, gub. (iù), cls. (c) and (f), of the Court-fees Act. use (c) deals with 
a relief to obtain a declaratory. decree or order where consequential relief is 
prayed and cl. (f) deals with accounts. As the plaintiff has asked for a decla- 
ration that the alienations made by defendant No. 1 in favour of defendants 
Nos. 2 and 3 are not binding upon him and for a consequential relief and has 
also asked for accounts, the learned Judge has placed the suit under els. (6) 
and (f) of subs. (iw) of s. 7. Mr. Tarkunde says that this is a wrong. placing 
of the suit and he conténds that the suit should have been properly placed 
under s. 17 of the Court-fees Act. In my view, Mr. Tarkunde is right. Bec- 
tion 17 of the Court-fees Act provides: 

“Where a sult embraces two or more distinct subjects, the plaint or memorandum 

of appeal shall be chargeable with the aggregate amount of the fees to which the plaints 
or memoranda of appeal in suits embracing separately each of. such subjects would be 
liable under this Act.” 
There is no doubt that in this case the plaintiff’s suit embraces more than 
two reliefs. He has asked for dissolution of partnership and accounts, for 
declaration and also for partition and‘ possession. It would be wrong to treat 
the telief for possession as a mere consequential relief, consequential to the re- 
lief for declaration. The -two reliefs are distinct reliefs. The declaration 
sought by the plaintiff is a declaration that the alienations made by defendant 
‘No. 1 in favour of defendants Nos. 2 and 8 were not binding upgn him (plain- 
tiff). Had the plaintiff stopped there, it might have been a different matter; 
but he has not stopped there. The substantial relief which the plamtif wants 
is the relief of possession of property which might fall to his share upap tekmg 
accounts of the partnership. In these circumstances, I must uphold Mr. Tar- 
kunde’s editention that in this suit the plaintiff has asked for more than two 
distinct reliefs and, therefore, the learned Judge ought to have placed tho 
suit under s. 17 for the purposes of Court-fee. His not having done so would 
be a ground for the interference by this Court in the exercise of its revisional 
jurisdiction under s. 115 of the Code of Civil Procedure. 

Mr. Desai for the plaintiff-opponent has invited thy attention to certain obser- 
vations at p. 429 of Mulla’s Civil- Procedure Code, 12th édn., Vol. I, whercin 
the learned author has sgaid; . 

a ae ee eae a ae E L 
valent to telling the plafntHf that the’ Court will nt proceed with the trial although the 
plaintiff has in fact paid the proper Court fee. ‘Tt is, therefore, a refusal to exercise juris- 
diction and the High Court will interfere in revision.” .' 

These observations are based upon the authority of a decision of this Court 
in Mahadeo, Gopal v. Hari Waman:3 It was held in that. case that an appli- 
cation in revision under s. 115 òf. the Çin] Procedure Codé, 1908, lay. against 
‘ 1 (1886) L L. R: 10 Bom. 610, F.B, 3 (1044) 47 Bom. L. R, 350 
2 (1944) 47 Bom. L. R, 380, m 
LR—TB 
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an order passed by the Court that the Court-fees pajd by the plaintiff on his 
plaint were insufficient, as the order was tantamount to a finding that the Court . 
would not proceed with the trial unleas the Court-fqes demanded were paid 
and was thus a refusal to exercise jurisdiction. Mr. Justice Lokur who deli- 
vered thé judgment in that case observed (p. 851): r p 

“...On the second issue the lower Court found that the plaintiffs must pay court- 
fees on the value of the share of defendant No. 2. In other words, the plaintiffs were 
called ypon to pay court-fees as if they had asked for possession of the entire share of 
defendant No. 2, Yeshwant It is against that order that the petitioners have now come 
in revision, and a preltminary objection is urged that such an application is not main- 
tainable under s. 115 of the Civil Procedure Code. But the view taken by this Court in 
certain unreported cases is that an order that the court-fees paid by the plaintiff on his 
plaint are insufficient is really tantamount to a finding that the Court would not proceed 
with the trial unless the plaintiff paid the court-fees demanded. It is thus a refusal to 
exercise jurisdiction, although, according to’ the plaintiff, proper court-fees have been 
paid, and he is entitled to have his sult tried on merits.” 

With respect, the proposition laid down in Mahadec Gopal v. Hari 
Waman is indisputable. But this case is not an authority for the pro- 
position which Mr. Desai is propounding in this case. Indeed, the learned 
author (Sir Dinsha Mulla) of the commentary on the Civil Procedure Code 
has pointed out in the same paragraph at page 429, Vol. I: 

ipun i pianua salaton 1a too: low, i can be reriasd  olbernine, tays Ue Pais l 
High Court, the plaintiff would be able to drag the defendant into any Court he pleased.” 
If the plaintiff’s contention that the value for the purposes of Court-fee should 
be Rs. 265 were to prevail, the value for the purposes of jurisdiction would 
have to be the same, in which case the plaintiff would be able to drag the peti- 
tioners-defendants into the Court of the Civil Judge, Junior Division, pee 
again from the Court of the Civil Judge, Senior Division. 

There is one other circumstance also which calls for interference in revi- 
gion under s. 115 of the Code of Civil Procedure. If the order challenged 
ig not revised, there would he no later stage at which the plaintiff could be 
called upon to pay an additional Court-fee for possession. Mr. Desai has not 
been able to point out to ma any section of the Court Fees Act under which an 
additional Court-fee for possession could be asked later from the plaintiff. 
Mr. Desai has invited my attention to a. 11 of the Court-feea Act. But s. 11 
cannot be inyoked for calling upon the plaintiff later to pay an additional 
Court-fee for possession. Section 11 says: 

“In a suit for the recovery of possession of immoveable property and mesne profits 
or fer esne profits or for an account, the difference, if any, between the fee actually 
paid and the fee which would have been payable had the sutt comprised the whole of 
the profits or amount found due shall, on delivery af Judgment, be taxed by the Court...” 
Under this section, the plaintiff, in the present suit, cannot be called upon later 
to pay the difference between the Court-fee actually paid by him and the 
Court-fee which would be payable for possession of immoveable property. 
That being so, if the impugned order is to be maintained, the plaintiff would 
get away with it and would obtain possession of his share in the immoveable 
property without having to pay Court-fee in that behalf. 

For the reasons stated above, I am of the view that this ĉase clearly calls for 
interference in revision under-s. 115 of the Civil” Procedure Code. I set aside 
the findings recorded by the learned Joint Civil Judge, Serior Division, at Poona, 
cn July 4 1956, on the two issues: (1) is the suit valued properly for Court- 
fee? and (2) is the plaintiff’s contention barred by res judtcata?, and direct that 
the value for the purposes of Court- fee would be Rs. 22,500. The trial Court 
should give adequate time to. the pla'‘ntiff to pay the Court-fee. The anvlica- 
tion is allowed. The pla‘ntiff-opponent will bear his own costs and will also 
pay the costs of the petitioners of this application. 


oe 


Order accordingly. 





ee 
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Before Mr. Justice Vyas and Mr, Justice Palnitkar. 
= a * THB STATE v. CHINUBHAI HARIDAS.* 

Factories Act (LXII of 1948), Sec. 36(3) ‘end (4)—Occupler of factory failing to prevent 
etry of workers into pit containing dangerous fumes without breathing apparatus— 
Whether occupler had permitted entry of workmen into pit in contravention of s3. 
36(3)—AppHances mentioned in s. 36(4) whether to be kept ready beside confined 
space trrespective of fact whether any person has entered it or not or whether entry 
made with permission or not—“Entered” in s. 36(4), meaning of. l 

For attracting the application of s. 36(3) af the Factories Act, 1948, it Is not necessary 
that a positive act of obtaining permission must be done by a. worker or a positive 
act of granting permission must be dane by the occupler or manager. If the occu- 
Pier or manager acquiesces with the entry, he permits the entry. If he connfves 
at the entry, then also he permits the entry. If he falls to prevent the entry, then 
also he permits the entry. 

Rex v. Ramanlal H. Shah, referred to.. 

Section 36(4) af the Factories Act, 1948, cests an obligation upon the manager or 
occupier of a factory to keep ready at all times, beside a confined space, the suitable 
breathing apparatus, the reviving apparatus, belts and ropes for instant use whether 
any person has entered the said space or not, whether the entry has been made 
with permission or not and whether any need for the use of these appliances arises 
in fact or not. 


On July 4, 1955, a valve in the valve-pit of the purification. plant of the Gopal 
Mills Co., Ltd. at Broach stopped working and one Fakirji, who was attending 
to this plant, asked worker Melia to enter the pit and open the valve. On 
his entering the pit he was overpowered by poisonous gas and he died. Fakirji 
then went inside the pit and he too was overcome by the gas and died. Three 
other workers then entered the pit and met with the same fate, On investi- 
gation it was found that the workers were allowed to enter the pit in which 
poisonous gas was present and that they were not provided with the necessary 
breathing and other apparatus as required under the Factories Act, 1948. On 
these facts one Chinubhai Haridas (accused), who was the occupier of the 
Mills, was charged for an offence under ss. 86(3) and 36(€) punishable under 
s. 92 of the Act. The accused pleaded not guilty to the charge contending inter 
alta that the deceased workmen had entered the pit without being permitted to 
do so by anyone in authority and that it was not necessary to maintain bregth- 
ing and other apparatus in the Mills or near. the vabve pit. The trying’ magis 
trate acquitted the accused, observing in his judgment as follows :— 

“It is, therefore, clear that no permission was given—express or implied—to 
Fakirji or any of them to enter this pit. It is the duty of the prosecution to prove beyond 
doubt that accused permitted any of the deceased to enter the pit. There can be no 
presumption on the point. This being the position, there is no contravention of the 
Provisions of s. 86(3) of Factories Act. 

It is next contended that the accused have failed to provide brea’hing and other 
apparatus as required By s. 86(4) af, the Factories Act. As I have shown there is sufficient 
evidence to show that no such apparatus was available in the mills at the time of the mci- 
dent, and that it was purethased afterwards, but Shré Vin has contended that there is no 
absolute duty on the mills to provide such apparatus at all the times. He has urged 
that the apparatus is required to be kept near the pit after somebody has entered the 
pit and not till then. According to him, a factory may not keep apparatus in the fac- 
tory itself and may make it available from a neighbouring factory in case of emergency 

"Decided, Anrust 1, 1957. Oriminal Anoan] of 1955. l 
No. 365 of 1937, against the order of acquittal , 1 (19419) Odmin Revision Apnlioation 
eri by M. A. Baqi, Joint Civil Judge, No. 12%2 of 1948, derided bv Charla O. J. and 

unior Division & Judicial Magistrate, First Tendolkar J., on October 15, 1948 (Unrep.). 
Class, Broach, in Oriminal Case No. 2890 | 
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as shown in the sub-secflon, and thereforp, sub-a. (4), does nft cast an absolute liability to 
keep the apparatus ready for all the times. Reading the sub-section, it is clear such appa- 
retus is'to be kept ready for use beside the, pit which any ferson has entered as men- 
tioned in the foregoing sub-s. (3). This means that it is only when the permission to, 
enter is granted or the pérson’has éntered ‘the pit-that the liability to the appafatus being 
available“ arises. arises. I agree with Shri-Vin that-the apparatus need not be there for all 
the times. ' It is ‘contended ‘that no permizsion':was given to enter and-as the gentry 
was wrongful; the accused were not bound ta provide-or even could not have provided 
such apparatus after such entry. The words “has entered” im cl. (4) means that the 
éntry should ‘have been effected lawfully. ‘It does not refer to an entry by a trespasser 
or by a wrongdoer, for, in such ‘cases, it-cannot be said that the mill authorities could 
have foressen ths entry and could-‘have prowded the apparatus. The entry mentioned 
in sub-s. (4), therefore, means such a type of entry as could be foreseen by the mills 
authority. Putting any other meaning to it would be amounting to casting a liability 
upon a person for the acts. of third parties for which, he can have no knowledge. I do not 
think, the Legislature has meant to fix any such liability. The result, therefore, is that 
the accused were not liable to provide the apparatus near the pit m this incident” -_ 


_ The State of Bombay appealed against the order of acquittal. 


= V. H. Gumaste, Assistant Government Ploader, for the State (appelint), 
Rayms- Patet, with F. B: Pagel, for the respondent. 


VYAS d. ‘this soak R tem ee a in 
judgment of the learned Joint Civil Judge, J.D. and Judicial Magistrate, First 
Class, Broach, acquitting the respondent who was charged with having com- 
mitted offences, under sub-ss..(3) and (£) of.s. 86 of the Factories Ad (Act 
LXTI of 1948) read with s. 92 of the said Act. 


The appeal raises & question under the Factories Act and the question is one 
of construction of sub-es. (3)'and (4) of s. 36 of the Act. This question arises 
ee the following facts: The respondent is the occupier of the Gopal Mills 

ag ar Ltd., Broach, a factory defined by s. 2, subs. (mY, cl. (1), of the Act. 

uly 4, 1955, at 9.30 O’clock, in the morning when the fastory was working, 

a accident occurred in tho valve pit of the purification plant installed in the 
factory. As a result of the accident, five workers died. The names of the 
workers were Chhotalal Nathubhai, -Fakirji Dhanjisha, Melia Dadla, Maganlal 
Gordhanbhai and Chunilal Bechar. The accident occurred in this Way.. ABs 
‘the valve for pit No. 2 could not be operated on that day, Melia Dadla was ask- 
ed 40 go down into’the pit to attend to it. Mclia went down into the pit without 
wearing suitable, breathing apparatus and a belt securely attached to a rope, 
the free end of which should have been held by a person standing outside the 
‘confined space.. He was made to go down into this confined space without tak- 
ing all practicable measures to remove any dangerous fumes that were likely 
to be present tò such an extent as to involve risk of his bemg overcome thereby. 
Melia was soon overcome by deadly poisonous gases in the valve pit and he died. 
Subsequently, Fakirji, Maganlal, Manilal and Chhotubbai were also made to 
go down into the pit. They too went down without wearing suitable breathing 
apparatus.. They also. were overpowered With ° poisondus gases and died. 
‘Tanna, the Superintendent of the Municipal Fire’Brigade, went to the spot with 
‘breathing apparatus and other appliances and he also entered the pit to save 
‘the dymg persons. There was poisonous gas inside the pit and Tanna himself 
was attacked by it ond his eyes were affected. He became unconscious. 
Dr. Rasiklal Parikh, Chief Medicel Officer and Surgeon at the Sevashram Hos- 
‘pital, also.arrived at the place of the. accident He found that three persons 
were lying dead outside the pit and the gas which was coming out, of the pit 
was emitting foul odour. Dr.\Ratifal Vakharia ‘is a mill: doctor. He found 
that five persons had died as-the result. o£ having been overcome by carbon- 
-dioxide. - Dr. Kharahedji: H. Kamakka; the Monorary Surgeon at the Civil Hospi- 
tal, Broach, is an eye-gpecialist. He examthed this eyes of-Tanna-and -his-opinion 
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was that the;condition fram which, 8 eyes ,were suffering was, possible to: 
- be caused by pojsonous aa ee ae the. Inspector of 
Factories, Mr. K. N,, Parekh, and Mr. Parekh; visited the factory and made, 
enquiries, He found that suitable breathing apparans, :reyiving apparatus, 
halts anda rop were not available d were not, ke pt ready for instant use, 

beside the confined. space. The, Tnspector visited, the, faatory again on, July 18, 
1955, and August 6, 195p, and 1 oven then none of th oe ahoye, appliances was i 
ready beside the valve pit. Indeed, they were.nof available anywhere in 

. Upon.these facts; the respondent was prosecuted under -s. 36, sub- 
NG and (6), scp ne ‘fled chat R eu ie a a 

. After’ complaint was, against the onden a comp 
under a. 101 of the Factories Act against 8 ashistha and, Haribhai Tripathi 
alleging that it was the dpty of these two eo eri to mẹintain the apparatus, 
specified in sgpb-s, A) of s..36 and, therefore, che pope) WAS not guilty 
` of the offences with which he vag charged. |.. c ) 

The respondent’s defence to, the e E eee 
the workers to:enter the valve pit, that the pit was to: be worked from outside 
and that he was not evan present in Broach onthe date of the accident. 

' The charges against the, respondent having arisen out of the alleged contra- 
ventions of sub-sa.:(3)-and (4) of s. 36.0f the Factories Act, sub-a.. (3) pad (4). 
may be set out. Subsection (3) provides: . = 

Gris paean aey shall entee er be raia in ites any en ied anal 
such as is referred to in. sub-section (1) until all: practicable measures have been taken: 
ee, rn ec eae 
unless either-— . © 

(a) a iae ty arig han pasa given by meaner pen a Gaon Eat 
eg a na aaa aaa a 
enter, ar Paes S| 

(b) iie wor bes raanei E raaa enminciy atatiiad 
D Pa ee ae ee eee Mandg oilaide (he contined pave, 

Subsection’ (4); provides: : ` >» a ae 

“Suitable breathing appàratus, roviving:apparatus,’and belth and ropes shall in every 
factory be kept! ready for instant use besidè any! sùdh -confiled' space as ‘aforesald which’ 
any person ‘had ehfered, arid all such apparatuh shall’be perlodiédlly examined ahd certi- 
fied by a' competent person to be fit for use: and: a sufficient number of persons employed 
in every factory whalh be tratned-and prictiséd’ in ‘the ‘isd òf lall.such ‘apparatus and in| 
the method of restoring’ respiraticn.” Eo aoe: 3 

‘As subs. (3) 'makes a refartince . sub-a. a); Bub-s. (1). may ' also be 
get out. Sub-section: (1) provides?) © 

“In any lay na }eredn phall enter of be perinitied ‘is enter ‘ahy chariber tank, 
vat, pit, pipe, flue or other éorifined’ space in’ whìch dai datigérous’ fumes are likely to be 
present to such an extent gs to involve tisk of'persdns being overcome thereby, unless 
it is provided with a Inanhole'of adequate sizè of other effective moana of egre” 

- Now, thete is no dispute that the five men. ‘who! went down ‘into the confined 
BpAce, nately, the ‘valve! pit, diéd as pay were overcome by poisonous fumes 
which were present in the han e pit. is Ne no. dispute’ that these five 

ten went down inte the pit withbut ating a ‘brea apparatus. It is also 
not disputed that no aims Be tng no’ reviving s pparatus, no belts and 
no ropegrwere kept ready for besige the''valve pit. Now, Bo far as 
the charge’ under 'sub-s. (3) of 8. B6 A arina, the, learned Magistrate held 
that ab tha pit was to'be Worked by ce from outside; it was not 
necessary for anybody 'tö. enter r'thd "pit ate as the machin outside was 
in ‘order and’ nod permission waè expressly given tay, to cae it. In the 
view of the learned ‘Mapistrate, ““ given, ‘express or implied, 
to Fakirji or any of them to enter th pit”? Pond therefore there was no contra- 
vention of sub-s. (3) of s. 36. Regarding the charge under subs. (4) of s. 36, 
the learned: Magistrate: held ‘that the liability-to ‘keep the apparatus specified 
in snb-a. (4) beside the pit arose only when the-permission’ to enter the pit was 
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granted or when a person had entered the pit consequtnt-upon that permission. 


He took the view that for a lability to maintain the md abe under sub-#. (4) ° 


to arise, the person must enter the pit-lawfuily, Le. atr obtaining permission. 


As the five men who died in this dase bad entered the valve pit without per- 


mission, the learned Magistrate held that the provisions of s (4P of a. 36 © 


were not attracted. Upon the above coustruction which the learned Magistrate 
put -upon sub-ss. (3) and (4) of a 86, he acquitted the respondent and the 
State bas appealed from that acquittal. | 

In our view, the construction put by the learned Magistrate upon sub-as, (3) 
and (4) of a. 36 is not right. For attracting the application of sub-s. (3) it is 
Hot‘ necessary that a positive act of obtaining permission must be done by a 
worker or a positive act of granting permission must be done by the occupier 
or manager. If the occupier or manager acquiesces with the entry, he permits 
the entry. If he connives at the entry, then also he permits the entry. If he 
fails to prevent the entry, then also he permits the entry. It is contended for 
the respondent that as the valve pit was worked by a machinery from outside, 
it was not necessary for anybody to ask for permission to enter the pit and no 
question arose for the occupier or the menager to grant the permission. It is 
&lso contended that no such permiasion was asked for or granted. Now,'it could 
not possibly be said that the machinery for operating the pit would never get 
out of order. Machineries do get out of order, and indeed in this case it did 
get out of order on the date of this accident. The scheme of the Act, which is 
a welfare legislation, is to require an employer to take precautionary measures 
for safeguarding the lives of his. workers, prudent or imprudent, rash or care- 
ful, against all possible danger while they are working on the premises of the 
factory. In our view, the respondent who is the occupier of the factory, upon 
whose premises there is a valve pit containing deadty poisonous gases, ought 
to have foreseen quite a normal possibility of the machinery getting out of 
order and of the workers thereupon entering the pit to operate the pit. In the 
discharge of his duties and obligations under the Act, he ought to have taken 
all reasonable steps to prevent the workars from entering the pit except in 
conformity with the provisions of sub-sa. (3) and (4) of s86. In the judgment 
delivered by a Division Bench of this Court consisting of the learned Chief 
Justice and Mr. Justice Tendolkar in Rex. v. Ramanlal ÍI. Shah’ it was observ- 
ed by the learned Chief Justice that the primary responsibility is that of the 
manager to take every step to see that the provisions of the Act are carried out. 
Now, there is no evidence in this case to show that the respondent had taken 
all reasonable steps to prevent the workers from entering the pit.in case a nor- 
mal epogsibility of the machinery getting out of order arose. There is no 
evidence to show that he had instructed the workers not to enter the valve pit 
under any circumstances whatsoever without wearing the breathing apparatus 
and the belt securely attached to a rope, the free end of which was held by a 
person standing outside the pit. There is nothing to show that he had put up 
a notice to that effect upon the premises Fakirji was the person in charge 
of operating the pit. There is no evidence to show that the respondent had 
cautioned him to see that nobody entered the valve pit without wearing the 
appliances aforesaid. Al this would show that the respondent had failed to 
prevent the entry of the workers into the pit except as provided by sub-as. (3) 
and (4) of s. 36.. This would in law mean that he had permitted the entry. 
In Rez v. Ramanlal H.. Shah, to which I have just referfed, the fact Was that 
no steps were taken by the manager of a factory to prevent the workmen from 
working overtime. It was held by this Court that the manager had permitted 
the workers to work overtime. For the reasons mentioned above, we hold that 
the respondent in this case had permitted the entry of the above-mentioned 
five men into the valve pit in contravention of the provisions. of sub-s. (3) of 
s. 36. ; 
' 1 (1948) Criminal Revision AppHoatlion Téndolkar J.. on October 15, 1948 p 
No. 1232 of 1948, decided by Obagia Q. J. and i p AD 
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As to the alleged contravention of the provisions of sub-a. (4), we are of 
- the view that it is nut a sufficient compliance with the sub-section to provide 
a breathing apparatus, @ reviving. apparatus etc. only after coming to know 
„that some person is about to enter the confined space. The Factories Act is 
a benevolent Qegislation regulating labour in factories and the safeguarding 
appliances contemplated by. the sub-section .(sub-a. (4) ) must be kept ready 
for instant use at any time and must be immediately available, not only to 
the person who might enter the confined space with permission, but even to 
the person who might enter the said space without permission. So far as the 
benefit of the safeguards is concerned, & beneficent legislation. makes no dis- 
tinction between the persons who comply with the provisions of the Act and 
those who do not, while in the precincts of the factory. The benefit is intend- 
ed to be enjoyed by every poe working in the factory, irrespective of 
whether some persona through folly, rashness or negligence contravene the 
provisions of the Act while in the comrse of their employment. The respond- 
ent’s factory has bleaching, dyeing and washing departments and a purifica- 
tion plant is installed for the treatment of effluent. water from these depart- 
ments. The purification plant has a valve pit which is 5 ft. square at the 
bottom,and 12 ft. deep. In this pit or confined space, dangerous fumes are 
likely to be present to-such an extent as to involve risk of persons being over- 
come thereby. Now, where an employer is making use of a dangerous process 
such as the one involved in the working of the purification plant, it is not 
enough for him to make available the appliances necessary to avert or mini- 
mise the danger, only when the danger actually overtakes or is about to over- 
take a worker. The appliances, viz. the. breathing apparatus, the reviving 
apparatus, the belts and the ropes must at-all timea be available beside the 
confined space-and must be kept ready for instant use at any time, no matter 
whether the necessity for that use, might arise or not arise. 

The intention of the Legislature has to be gathered from the words used in 
the statute and the words in sub-a. (4) are.“‘shall be kept ready for instant 
use’. It is implicit: in these words that it is not enough for the manager or 
occupier of a factory-to procure the appliances when somebody applies for 
permission to' enter the pit: ‘Whether anybody applies for permission to enter 
the pit and then enters it or-whether somebody enters it without permission. 
and without satisfying himself that all practicable measures have been taken 
to remove any fumes which might be present in. the pit and to prevent further 
ingress of fumes, the manager or occupier must keep ready the appliances for 
instant use. If he thinks of procuring them after a person has entered the 
pit, they might arrive too late and the result might be the same as if thew had 
never been procured or provided at all. The Legislature enacting a salutary 
law could not have intended to create such a position. Moreover, the word 
‘beside’ in the expression ‘‘shall be kept ready for instant. use beside any 
such confined space’’ is significant.’ It signifies that the Legislature, by enact- 
ing sub-s. (4), has cast an obligation upon the employer to keep ready at all 
times the appliances specified in sub-s. (4) beside the confined space so as to 
be instantly available to a person for use in case a need suddenly arises for 
such use and not merely hunt for them, procure them and then keep them 
near the confined space in case a need is likely to arise for their use. Also, 
by proyfing for the periodical examination and certification of the apparatus 
by a competent persdh regarding its fitness fer use, the Legislature bas clearly 
expreaved its intention that the apparatus specifically referred to in subs. (4) 
must alwaya be kept ready beside the confined space for instant use, irres- 
pective of whether any person has entered the said space or not or whether 
he has entered it with or without permission or whether a necessity for the 
use of the apparatus actually arises or not. The learned Magistrate has con- 
strued the words ‘‘which any person has entered” in sub-a. (4) as meaning 
«which any person has lawfully entered, i.e. entered after obtaining permis- 
sion’? and has, upon that construction, held that it is sufficient compliance 
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with thé subsectioh i? the? employe? After pfanting -Poriiission to a see l 
êhter the confined: spàct -provides- the apparatus specified ‘in. subs. (4). 
learned Magistraté-} ‘in-ertor. ‘It is wrong, in our Wew, to limit the ae 
ing’of: the entry of & person to an entry with-permission, The word “entered” 
in subs, (4): must‘be' given ‘its full and natural meaning and itf{muat be con- ™ 
strued to méén ‘entry. with-or-without permission. Now, if a person enters 
without peimissidén the confined space: in which dangerous fumes are present, 
What Would bè the result’ if the breathing apparatus and reviving apparatus 
are not kept ready beside the'confined space for instant use, but are to be pro- 
cured and then ‘kept near‘ the seid: space?'. The? result would be almost cer. 
tain death, in Which case ths safeguard provided by the Legislature in sub-s. 
(£) would. be ‘useless’ ‘and. would’ be as good:or'as bad as not provided at all 
For these reasons, we must accept the centention of the State`that under. sub- 
B. (4) of s. 86 of the Act there is an obligation cast by the Legislature upon the 
manager or occupier of a factory to keép ready at all times, beside a confined 
space, the suitable breathing apparatus, the reviving apparatus, ‘belts and ropes 
for instant use whether any person has entered the said spacé or not, whether 
the entry has been made with permission - -or not'and whether any need for the 
use of these 4pplances arises in fact or not. It is not disputed that no such 
apparatus and appliances were kept ready -beside the valve pit or indeed 
anywhere in the factory. The respondent, therefore, clearly aie the 
provisions of sub-s, (4) of s. 36‘also.- -> 

Mr. Rajni Patel has invited our attention to the provisions of s. 27 of the 
English Factories Act of 1937. .We have read the provisions of s. 27. But, in 
our view, a reference to these provisions onthe -point of construction of sub-ss. 
(3) and (4). of a. 86 of the Tnditin: Act is futile. In the provisions of s. 27 of 
the Hnglish Act, we do not find’ any provisions analogous to the provisions of 
sub-s. (3) of the Indian Act regarding ‘granting of permission to enter a con- 
fined space nor do we find any provisions analogous to’ the provisions, of sub-s. 
(4) regarding keeping ready for ‘instant use breathing apparatus, reviving ap- 
paratus, belts and ropes beside: a.: ‘confined space. . It would, therefore, not ba 
fruitful to.commént further upon the provisions of, s. 27 of -the English’ Act, 

I have already stated. in the earlier part.of this judgment that after the 
present complaint was fled ‘by, the Inspector of Factories against the respond- 
ent under D (3) and (4) of s. 36, rpad with s. 92 of the Factories Act, the 
Tespohdent himself ‘filed a complaint under s. 101 of the Act against 8. D. 
Vashistha and Haribhai Tripathi alleging that it was ,the duty of. those two 
persons | to maintain the apparatus specified in sub-s. :(£} of a. 36 and that, 
therefore, „the respondent was not) guilty i the. offences. with which he was 

char CE es Eye. atl 
EA while ‘allowing the. predani apal fled by. the State*and while 
getting aside’ the ‘acquittal ofthe respondenti we direct sa the respondent’s 

inplaint filed by him under's. ‘101 of the. Act against S. D. Vashistha and 

Havbhai Tripathi shall be proceeded’ avith by the Magistrate and shall be 
décided ‘avcording to law. ; After ‘that coniplaint is decided according to law, 
the present ċomplaint tder ‘8: `86, ‘sab-es. (3) and (4), read. with s. 92 of the 
Act against'this respondent shall "be decided according to law in, the light of 
the presant judgment delivered ‘by::us: and -algo.in.the light, of the. decision of 
the Magma in the: Ep Bi ae under s. 101-of the Ac 
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. Bpfore Mr. Justice, Vyas and Mr. Justice Shelat’ ~. >.. 
THE STATE v. SAYYED HUSAN SAYAD HUSEN.” 
Criminal Procedure Code Act V of 1898), Sec. 162; cl. (1)—Legal proof of contradictions 
i Yaga A Mickle ec di aad 
A contradiction or omission means that a ‘certain stdtement made by a witness 
his evidence in Court was not made by him when: he wes‘examined by-the police. 
uch non-existence of a statement'in a witnése’s police statement must be proved 
in the first instance, and the legal way of proving it is to ask the police officer in 
his evidence whether a particular statement was made by the witness before him. It 
would be wholly irregular and unfair to the witness to‘attempt to establish contra- 
dictions or omissions as between his evidence and'his police statement by putting 
questions to the witness himself: without examining the police officer who had taken 
down the witness’s statement during investigation and -without recording the 
answers of the police: officer about what the witness had omitted tostate to him. 


Tm eighteen accused persons, who .were the appellants before the High 
Court, were convicted of offences BE ss. 395 and 485 read with s. 149 of the 
Indian Penal Code. Some of the were also convicted under s. 354 
read with s. 149 of the Indian Penal ode. The incident out of which the case 
against the accused arose took place on, July, 24, 1956, and, in the course of that 
incident the house of one Raghunath, the complainant, : was looted and the modesty 
of a female relative of his was outraged. Immediately after the incident, 
Raghunath gave, information to the village Police Patil by, giving a written 
complaint in his own hand-writing. This complaint was the First Information 
Report in the case. Later on Raghunath made a further and fuller statement 
before the Sub-Inspector of Police. who carried out the investigation. 


Before-the High Court'the question arose, ds, to how contradictions and omis- 
gions as between the ,evidence of Raghunath, giyen before the Additional: Nes- 
sions Judge and the statement made before the gi aaa should an 
been proved before the trial Court. ` ee ; 


' y. M. Parkins. for the appellants (accused: Nos.“ to 17 ). 
-'N. D. Dange, for the appellant (accused No.-.18). 
FẸ: H. Gumaste, Additional Assistant Government Pleader, for ah State. 


peoe j: ' [His Lordship after seating the facts of- the cag and discus- 
ing the evidence proceeded.—] Mr. Tarkunde contended that even in his police 
statement Raghunath did. not say that accused Nes. 2 to 17 were present at the 
motor stand.. For making this submission Mr.:Tarkunde -relied on tite fOllow- 
ing statements of Raghunath in’ paragraph. 26: of his evidence: 

“T cannot say why in my police statement the ‘names, of accused Nos. 2 to 17 are 
ee ey eee i a s eet neem eee ee 
No. 1.” 

Now, in our view, this” was an recila and objectionable way ot proving 
a contradiction between the witndss’ evidence in the Court and his police 
statement. It was q misleading way. . | lap trong se: Rete pee If a 
ects without an extract ache his: police gtatement being read out to him, 

e told in -the witn box that. he had not..madé a certain statement 

@ police, heewould assume that thatemight be so. But. that would not 
pe proye. that, the, ira had not- in fact made that statement before the 
police. The witness in. oe mind that:he had stated a parti- 
cular fact before the erie aa mig er when he 18.told, in the witness- 
hox, without an extract from hig police ger being read aut to him, that 
he had not stated so. I might illustrate. this better by. PolorEMig to- “paragraphs 


I e à 
Decided, Maroh 28, 1957. 7. , Criminal Appoal | 4 Beesions J Khandesh, 
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46 and 47 of Raghunath’s evidence. In paragraph 46 Raghunath said:. 

“It is not true that'I have omitted to implicate accused Nos. 6 and 18 in the matter 
of outraging modesty of Yamunabal. E cannot say why such fn omission appears in the 
police statement. a A | ae se 
In paragraph 47 Raghunath said: á 
: “I have told before the police that accused No. 10 carried away from my house the 

oil engine, Deg containing pulses, one Baguna and one bundle of Paithanis: I odnnot 
sy why police have not so taken it down.” 
This would show that Raghunath was certain in his mind that he had stated 
before the police that accused. No. 10 had carried away the oil engine, Deg, 
Baguna ete., from his (Raghunath’s) house. He was also certain that he had 
mentioned before the police that accused Nos. 6 and 18 had participated in the 
act of outraging the modesty of Yamunabai. When he was asked whether he 
could say why these averments were not found in his police statement he 
answered that he could not say. But it is obvious that such a question put 
to him is no legal proof that in fact Raghunath had not mentioned in his police 
statement that accused No. 10 had removed the oil engine ete. from his house 
and that accused Nog. 6 and 18 had joined ‘in molesting Yamunabai, ‘The 
absence of these averments in Raghunath’s police statement must be legally 
proved, and unless it is legally proved, there cannot be said to exist any con- 
tradiction or omission as between Raghunath’s evidence and his police state- 
ment on these points. In this context it ia noteworthy that even after stating 
that he could not say why in his police statement there was an omission of the 
names of accused Nog. 6 and 18 in regard to the molestation of Yamunabai, 
he reiterated hig conviction that he had mentioned the names of accused Nos. 6 
and 18 to the police in that connection. That being so, unless the police officer 
who had taken down the witness’ statement during investigation is examined 
and unless he says in his evidence that tha witness had not made a particular 
statement in his police statement, it would be wholly irregular and unfair to 
the witness to attempt to establish contradictions or omissions in the manner 
above stated as between his evidence and his police statement. The correct 
way and the proper way of proving a contradiction, or omission js to ask a Sub- 
Inspector about it in his evidence as to whethep-a certain statement was made 
before him by a witness. If such a procedure is not adopted, as it invariably 
ought to be, then, in any event, unless the record shows, by a Judge making 
a note about it? that the witness’ police statement was read out to him and his 
attention was drawn to the non-existence of a certain statement therein, it could 
not be said that there was proof that in fact the statement concerned was not 
made” by*the witness. In this connection, be it noted that when the learned 
Judge did look into the police statement of Yamunabai regarding,a certain 
alleged act of accused No. 15, he did make a note about it (vide, exh. 30). 
There is nothing to show that in the matter of the alleged omissions of Raghu- 
nath in his police statement, regarding the above alleged acts of accused Nos. 6, 
10 and 18 the learned Judge had looked into his police statement. We are, 
therefore, unable to agree with Mr. Tarkunde that Rachunath had not men- 
tioned in his police statement that accused Nos. 2 to 17 were present at the 
motor stand, that accused No. 10 had removed an oil engine ete. from his 
bouse and that accused Nos. 6 and 18 had joined in molesting Yamunabai. 
We have dealt in this judgment with the point of contragictions or Oajesions 
as between the witness’ evidence in Court and his police statement, because wo 
feel that a necessity has arisen to emphasise the correct way of proving the 
contradictions or omissions, A contradiction or omission means that a certain 
statement made by a witness in his evidence in Court was not made by him 
when he was examined by the police, Such non-existence of a statement in a 
witness’ police statement must be proved in the first instance, and the legal 
way of proving it is to ask the Police Officer in his evidenee whether a parti- 
cular statement was made by the witness before him. An advocste’s knowledge 
of the non-existence of a certain averment in the witness’ police: statement, 
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derived from a perusal by Him of the said! police statement, cannot take the 
place of proof that such an’ averment -was in fact not made by the witness 
before the police. Weare pointing this out to avoid the danger of bringing 
~ upon the rd of a case answers to- questions which might be misleadingly 
obtained incorrectly utilised at the time of arguments for proving contra- 


dictions or omissions, $ 


[The rest of the judment is not material to this report.] 





CRIMINAL REVISION. 


Before Mr. Justice Kotval. 
ABDULLABHAI KASAMALT BOHARA v. THE STATE.* 
Indien Mines Act (XXXV of 1952), Sec. 79, cls. (i), (H) end (Hi)—Limitation for prose- 
cution under Act—Amendment of complaint siz months after commission of offence, 
whether valid. 


a valuable right accrués to the accused, namely, a right not to be prosecuted there- 
af 


after, and that right canhot be taken away by an amendment of the camplaint 
Tae facts appear.in the judgment, 


V. @. Hardas, for the applicant. — od 
W. B. Pendharkar, Special Government Pleader, for the State. 


Korvau J. The order in this criminal ‘revision shall also govern the disposal 
of Criminal Revyisiona Noa. 55, 66 and 57, all of 1957. These revisions are at 
the instance of one and the same person, one Abdulla Bhai, who was charged 
for various offences under sa. 73, 74(1) (c), 69 and 62 of the Indian Mineg Act, 
(No. XXXV of 1952), and convicted in four separate cases summarily tried by 
the Magistrate, First Class, Bhandara, ‘ 

In each of these cases, the compans as it was originally filed, was against 
Abdul Hussain M. Allabaxji of Nagpur along with two other persons named 
as accused in the case. One of them was a contractor who has been acquitted on 
the ground that he had nothing to do with the management of the mine. The 
other, a servant of the applicant Abdulla Bhai, was convicted but has not 
moved this Court in revision. 

The original corfiplaint filed on August 24, 1955, was against Abdul Hussain 
M. Allab@xji of Nagpur, buf it was found that there was no individual of that 
name i existence amd that that was really éhe name of a partnership firm of 
which the applicant, Abdulla Bhai, was a partner. After the discovery of the 
error, an amendment of the complaint was sought on behalf of the State on 
November 21, 1955. The Magistrate Mlowed the amendment and convicted 
the applicant in each of the four cases, 

*Dectded, August 1, 1957. Criminal Revielon Oriminal Revision No. 189 of 1958, oon- 


Application No. 54 of 1957 (with Criminal firming the order of convictions and sentences 
Applications Nos. 55.56 and 57 of oy ee a r ee 
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I am not here goncerned with the merits vf the: corvictions which have not, 


been challenged. But an, objection has been taken that the trying Magistra 

was incompetent to: take cognizance of ‘the complaint: untler s. 79 of. the Indian, 
Mines Act for the reason that it was filed beyond, six months of the.date on, 
which the offence was alleged to have baan eommitted or beyond sixfmonghs from, 
the date on which the alleged commission of the offence ‘came,to:the knowledge 
of the Inspector underjspp-cla, ($): and (%) of that section, = stg 

The view, which the trying Magistrate, as also the appellate Court, took was 
that the amendment of the complaint would relate back to the date of the filmg 
of the original complaint, and therefore, the complaint, as amended, was within 
pres : 

Section 79 of the Indian Mines Act purports'to lay down a limitation for 
prosecutions under that Act, and the words of the section do not allow of any 
exception to the limitations laid down thder ols. (+); (#1) and (iš) thereof. No 
doubt, in civil proceedings, it kas been the view that ap' amendment, if allowed, 
will date-back from the date on which the original application or suit. was filed, 
but so far as the criminal law is concerned, J, do not see how that rule can 

prevail. l -o 

In the present case, the complaint was a firm and the Magistrate 
found that it could, not-have been entertained at all for the ‘reason that it was 
not against any. individual. Therefore, there was nothing’ to amend, and if an 
application was put im stating that the complaint already filed should’ be pro- 
ceeded with against’ ,another individual, such.an application amounted to 
nothing more than filing a fresh. complaint against the person named in 
the so-called amendment. application. In my, opinion, the view taken. by the 
Courts below as to the provisions of.s. 79 was erroneous. , I hold that if a dom- 
plaint. is fled and then sought to be amended beyond six' months from the date 
on which the offence is ‘alleged to have been’ committed or from the date when 
the offence came to the knowledge of the Inspector, the amendment cannot be 
deemed to relate back'to the daté of the Aling ofthe original coniplaint, but must 
be Judged as on the date of the amendment’iteelf. Under's. 79 of the Indian 
Mines Act after the lapse of the time provided therein, a waluable right accrqes 
to the accused, viz. a right not to be prosecuted thereafter, and that right eantiot 
be taken away by ah amendment of the complaint ' ` >” a Ri 

Upon this view,. the complaints. againgt the applicant were barred under the 
provisions of 8.979, of the Indian Mines Act, and ‘the convictions for ‘that reason 
cannot be upheld. -The convictiong and sentences passed against -the applicant. 
are set aside in-each case, The fine, if paid, sHall,be réfunded.” -~,o ||. 

The apDlications for revisions are ‘allowed: | 3.) TE 

7 Applications alowed: Convictions and. sentences “set aside.’ 
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| ‘STATE OF MADHYA PRADESH?” " | | 
Indi&n Evidence Act (I of 1872), Sec. 78, CL 2—Power’ of Cöurt to dirèct person, present 


in Court to write any words or figures Corirt to exercise this poiver when necessary 
for tts own pupose only—Whether such powér extends ‘to permit party before Court 
to take’ such ee Pe ae = ae | | 

Indian Evidence Act, 1872; s. 73, cl’ 2, limita the ‘power of the Court to direct a 
person present in Court to write any words or figures only where the Court itself is 
of the view that it is hecessary for its 6wn putposes to také’ such writing in order to 
compare the words or figures so written’ With aùy words or figures alleged to have 

‘been written by such pérson. The “power dots nöt extend tó perniitting one or the 

other party before the Court tó ask’ the Court to také such writing for the purpose 
of tts evidence or lts own Case. ee at : 
Hirdlal Agarwalla’v. The State,’ agreed with: | 
aS Public Prosecutor “v. Kandasami Thevan,’ referred io. ` 
Emperor v. Ramrao` Mangesh,’ ‘distinguished. - 
l Golam Rahman y. The King‘ discussed. 
_ Tue facts appear in the judgment. = 7 

K. V. Tambay, for the applicant (State). 

G. 8. Ghate, with G. 8. Padhya and B. L. Gupta, for the non-applicants. 

KoTVAL J. This is a reference made by the Second Additional Sessions 
Judge, Nagpur, recommending that the order of the Special Magistrate, 
Nagpur, dated April 18, 1956, passed in Criminal Case No. 1 of 1949 should 
be set aside. iS . 

The circumstances under which that order came to be made may be briefly 
stated. The non-applicants and several other persons, 48 in number, were 
prosecuted.on charges under ss. 120B, 409, 468, 420, 193 and 109 of the Indian 
Penal Code for offences alleged to have been committed by them in various 
places in India between the dates January 1, 1946, ‘and April 1, 1956. The 
challan in this much protracted trial was put up before the trying Magistrate 
as far back as August 16, 1949. At the stage at which the question in dispute 
„aroge, the prosecution had examined 222, witnesses- before the trying Magistrate 
who was specially appointed by the former State Government of Madhya 
Pradesh to try this case. The 222nd witness for the prosecution waseMr?M. B. 
Dixit, the handwriting expert on behalf of the then Government of Madhya 
Pradeah. After his examination was terminated, the prosecution put in an 
application on April .14, 1956, which is the genesis of this proceeding. It is 
necessary to reproduce the material part of this application because the sub- 
sequent order which came to be passed “is materially explained thereby. After 
reciting that there were, several documents in.the case where there were signa- 
tures and writings of the different accused, which needed proof, the application 
stated — — ° - . l i 
a e ee ee a r e 

Numbers of such witnesses have deliberately avoided to prove such handwrit- 
ing and signatures. It hag hence become very necessary to secure the attendance of 
all the accused in Court and then to direct them to write over their signatures as well 
as. writings for the purpoge of comparison.e And afte* such signatures and writings are 
secured, the witness Shri M. B. Dixit may.be asked to examine the writings and signa- 
tures and then depose about the result of such examination. 

*Decidal, August 12, 1967. inal Refer-, . - 2 a I. L. R-50 Mad. 462. 
ence No. 519 of 1956, made by the Second *8 *(1982) I. L. R. 56 Bom. 304, 
Additional Sessions Judge, Nagpum ou: x g.0. 4 Bom. L. R. 

1 (1955) 61 0. W. N. 691. 4 [1950] A. Į- R. Cal. 
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This court may be pleased to order the attendance of all accused and then arder 
then to make signatures and also to write some portions of the wnitmgs in issue.” 

To this application the accused non-applcants took strong objection upon 
various grounds which they stated in their reply dated April 18 1956. Apart 
from grounds of delay and alleged harassment of the acc they stated 
that the application was not maintainable under law, was principles 
of Justice, and that the accused could not be called upon at that stage to pgn 
or write anything in the presence of the Court. They also indicated that the 
application on behalf of the prosecution was very vague and did not specify 
whose signatures were required to be made. It seems that before passing an 
order upon this application the Magistrate must have orally directed the pro- 
secution to state which of the accused were required to furnish their signatures 
or specimens of their handwriting, because on April 18, 1956, a statement was 
filed on behalf of the prosecution as follows :— 

“As desired by the Court, the list of the accused whose admitted signatures and 
handwritings are required for comparison, is as follows:—” 
Then follow the names of the 35 non-applicants before me. 

Now, the trying Magistrate allowed the application, holding that it was in 
- the interests of justice to take the specimens of the handwriting of the accused 
in the Court for comparison and then to seek a further report of the handwrit- 
ing expert on that point. 

The learned Additional Sessions Judge has recommended that this order 
should be set aside for the reason that the power to take such evidence as con- 
ferred by s. 73 of the Indian Evidence Act is now controlled by art. 20(3) of 
the Constitution, and relying upon the case in Rajamuthukow Pillai v. Periya- 
samt Nadar' and on the Supreme Court case in M. P. Sharma v. Satish Chan- 
dra? he recommended that the order should be set aside. Before the learned 
Additional Sessions Judge another point was also raised that s. 78 of the Indian 
Evidence Act cannot be used in the manner in which the trying Magistrate 
had used it and that the power could only be exercised by the Court itself and 
not at the instance of the prosecution. The same point was also pressed 
before me. “T 

The second clause of s. 78 of the Indian Evidence Act runs as follows :— 

“The Court may direct any person present in Court to write any words or figures 
for the purpose of enabling the Court to compare the words or figures so written with 
any words or figyres alleged to have been written by such person.” 

Now, it appears to me that in term this clause limits the power of the 
Court to directing a person present in Court to write any words or figures 
only wherg the Court itself is of the view that it is neceasary for its own pur- 
poses to take such writing in order to compare the words or figures so written 
with any words or figures alleged to have been written by such person. The 
power does not extend to permitting one or the other party before the Court 
to ask the Court to-take such writing for the purpose of its evidence or its 
own case. There does not appear to have been any previous decision directly 
upon the point, but the recent decision of a single Judge of the Calcutta High 
Court in Hiralal Agarwala v. The State? supports me in this conclusion. As 
regards the scope of 8, 78 Mr. Justice Mookerjee remarked in that case that 

. 698): oe 
ú u ..the section (s. 73 of the Indian Evidence Act) permits the Nee sleet 
to direct any person present in court te write any words or figm%a for the of 
enabling the court to compare the words or figures so written with any words or 
figures alleged to have been written by such person,...and such comparison fs to be 
instituted with a view to enabling the court to form its own conclusion and in order 
that it can do complete justice between party and party,...Section 73 (of the Indian 
Evidence Act) does not...entitle the court to assist a party to the proceedings, It 
entitles the court to assist itself to a proper conclusion in the interests of justice.” 


1 [1955] IL M. L. J. 468, 3 (1955) 61 0. W. N. 601: 
3 [1054] A. L R 8. O. 300. 
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But it was urged an. of the State that this. was an order which the 

_ trying Magistrate because he was himself satisfied as to the necessity 

of taxing such evidence jn order to enable him to do. justice, and, therefore, even 
upon tue view l have above the order was justified. 


æ in my opigion, the circumstances in which that order eame to be made 
strongly ‘mil@te against any such argument. The trying Magistrate has not 
given a single reason why he considered it necessary to take the specimens in 
order to enable him to do justice. It ig not an irrelevant circumstance that 
he passed the order only after the application dated April 14, 1956, was made 
by the prosecution. In the order itself he commenced to consider the object- 
ions raised by the accused to that application and stated that he had heard 
the parties—obviously on the application—and the objections raised in oppo- 
gition to the application. The application in terms invited the Court to pass 
an order directing the accused to write their signatures and specimens of 
their handwriting before the Court. If there was any doubt in this matter, it 
is removed by the second statement filed on behalf of the prosecution on April 
18, 1956, stating that as desired by the Court the prosecution was giving a 
list of the accused whose admitted signatures and handwritings were ‘‘required 
for comparison’. Therefore; it is patent that it was the prosecution that was 
requiring the signatures for comparison and not the Court. What is more, in 
the application itself the prosecution stated that those signatures would be 
submitted to the ecrutiny of their own handwriting expert, the witness Dirit, 
who had already been examined and discharged, and in its order the Court 
granted this request. These circumstances, 'm my opinion, do not indicate 
that the Court was independently asking for the handwritings to be taken in 
order to enable it’ to do justice, but on the contrary they indicate that the 
order was passed in aid of the prosecution and on their application dated 
April 14, 1958. That, in my opinion, the trying Magistrate could not do 
having regard to the provisions of s. 78 of the Indian Evidence Act and the 
plain meaning of the second clause thereof to which f have already made 
reference above. ` ', l 

A number of cases were relied upon on behalf of the State to explain the 
scope and effect of s. 73. They are: King-Emperor v. Nga Tun Hlaing', Golam 
man v. The King?, Public Prosecutcr v. Kandasams Thevan®, and two. 
cases of the Calcutta High Cotrt in King-Kimperor v. Kiran Bala Dasit and 
Kishori v. Emperor®. Most of theas:cased have been referred to in Golam 
Rahman v. The King® at page 71 (para. 18y.. Thejr Lordships ef the Calcutta 
High Court referred to Bagari v. King-Empcror’ and stated that that deci- 
sion was dissented from by the same High Court in Basg Stngh v. King- 
Emperor® and in Zakuri Sahu v. King-Emperor®. With all respect toetheir 
Lordships, I have considered both the subsequent Patna cases referred to by 
them and I am unable to see where Baears v. King-Emperor has been dissented 
from. No doubt, in both the cases Bagari’s case was not relied upon, but there 
is no note-of dissent, nor is that decision overruled in any of the two subse- 
ent cases. On the contrary, in Zakuri Saku v. Emperor Mr. Justice Aul- 
lick merely dist‘nguished it. He observed as regards that 
“the decision, however, did not turn upon that point, and the question whether tt 
is proper or not to ask the accused to give his thumb impression was not clearly raised.” 
Thereforg the utmost that the learned Judge must be deemed to have held 
was Bazari’s cago was inapplicable or distinguishable. In Basgit Singh v. 
King-Empercr'®, the learned Judges. referred to Baeari’s case and recited the 
facts therein, but so far as I cam: see, came to no. definite conclusion as to 


1924] A. L R. Rang. 115. ° 8 (1996)1. L. R. 6 Pat. 308; [1928] A.T.R. 

1 O80 A. I. R. Cal. 66. > i Pat. 129. 

(192A) T. L. R. 50 Mad. 462. 9 (1927) L L. R. 6 Pat. 028; [1928] ALR. 
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whether it was properly decided or not. On the con Jwalaprasad. J. pre- 
ferred to found his decision on. the; provisions of s. 5 of Identification of Pri- _ 
soners Act (XXXII of 1920). . (Bee page 312 of LLR.: 6- Patna). This was 
also the provision of law relied upon. in. Zahurt Salus case. eo 

- In my opinion, the observation of the Calcutta High: Court in t Rahman™ 
v. The Keng at p. Tl'of the report that Bazari v. King-Emperot ‘a een dis- 
sented from in that Court‘in the two eases cited by them was ‘incorrect. That 
in itself, in my opinion, considerably Shakes the: authority of Golam Kanman 
v. The King. 

Reference was then made to Pabe Proseoutor’ v. katuan TIAR bit 
that s supports the view taken ‘by me of B. ‘78. Schwabe C.J: observed: (464) : 

Jt is enough for me' to iy that I eee ho objection im, law at all to the taking 

of the ‘necumed's thumb-—mark, tf the Judge thinks it relevant at any time;. (Italics 
are mine). 
No doubt, certain "remarks of Buecknill J. in ‘Basar Hajam’s case were dis- 
sented from by the learned Chief Justice, but the dissent was more upon the 
question that the conviction of an accused cannot be founded upon a compari- 
son of thymb-marks rather than on the question whether such thumb-marks 
could be taken at any time by the Court at the instance of the prosecution. 

In Golam Rahman v. The King? reliance was also placed upon a judgment 
of this Court in Emperor v. Ramrao Mangesh®. In that case the signatures 
which were in question were not signatures taken before the Court. They were 
taken from the accused outmde’ Court by the Sub-Inspector and the Deputy 
Inspector of Police and therefore there was no doubt about the applicability 
of s. 73, Indian Evidence Act. AH that was urged in that case was that those 
signatures were inadmissible under s. 78. The Court, however, held the evi- 
dence given admissible. The case is distinguishable on its facts. No doubt, 
at page 606 of the Bombay Law Reporter report in the last paragraph of his 
order Mr. Justice Wadia observed: 

“I should only like to add in conclusion that although there is nothing illegal in 
the accused having been made to write by the police-officers of the rank I have referred 
to, especially when the charge against the accused is one of forgery, as there is nothing 
either in ihe. Cental ‘Procedure Coda or ta: the City. cat Bombay: Police Act which 
prohibits it, it would be generally desirable in the interésts of the administration of 
justice in a criminal trial that for the purposes of comparison the accused should be 
made to write of give his finger impression in Court under the direction of a Magistrate 
or a Judge.” 

The remark was, with reapect, wholly ober. Moreover, the ian Judge 
did hot Advert to the question whether the’ power given under. s. 73 can be 
availed of only by the for its own purposes or whether it can.be availed 
of by the prosecution also. Emperor v. Ramrao Mangesh is, in my opinion, “not 
an authority for the proposition for which it was relied upon in the Calcutta 
case, viz. as to the legality of taking specimen thumb-impressions in Court. 
For these reasons, it seems to me that the case in Golam Rahman v. The 
King and the other cases relied upon on behalf of the State do not support 
ihe contention that s. 78 of the Indian Evidence Act justifies a Court in order- 
ee eee or of 
his handwriting because the prosecution requires ‘the Court to do so 
respectful ent: with the viegy taken in Hwalal Agawalla vV. Siani 
to which I have referred. The power, in my opinion, is limited to only one 
case, viz. where the Court requires such evidence in: order to enable it to come 
to its own conclusion. I-have already held that in the instant case the order 
cannot possibly be deemed to be passed by the Court for its own, purposes but 
it was obviously passed at the invitation of the prosecution and upon its appli- 


1 ` (1928) I. L. R. 50 Mad. 4823. 9° i ~i 0. 34 Bom. L.R. 598. 1 
2 [1950]A. E R. Cal: 66: ~ 4 (1965) 61 0. W. N. 801. O tS 
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ona, Therefore, it- catinot be justified under s. 738 7 the ‘Indian Evidence 
Upon this’ view, it is fnnocessary for me to' sonador the lireo ‘question can- 
evassed: before,me as it was also before the learned. Additional Sessions Judge 
whether- $n. of art.: 20(3) of the ‘Constitution’ which prohibjts compelling 
a person a of an offence from being:a witnees'against himself, g. 78 of the 
Indign Evidence Act could be availed of’in the present case. 
a the view I have' taken, the reference must: be accepted and . the -order 
e trying Magistrate dated April 18, 1956: must' be set aside. In fairness 
i the non-applicants and at the request of their‘counsel I. must ‘state that the 
other grounds stated in the third paragraph: of this order were also pressed 
before me. I need not, however, consider these grounds because I am satisfied 
that the order of the trying Magistrate was wrong upon'the terms of « 73 
Pa hare Act. oD eee go Dank ee ee eee for 
further proceedings, and early disposal. ! 


t 
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APPELLATE CIVIL. 


RAJANI PRABHAKAR LOKUR + v. PRABHAKAR. RAGHAVENDRA 
‘LOKUR.*: ` ' 

Hindu Marriage Act (XXV of 1955), Secs. 1901) (D; 1009, E Galea of er- 
pression “is Hving in adultery” in s. 13(1)(1}—Whether necessary to prove in peti- 
tion for divorce under. 19(1)(1) that other party was Hving tn aduktery, at date of 
petition—AppHcability of s. 13(1)(1)—Congtruction.. 

For. invoking the application of s. 13(1)(1) of the Hindu Marriage Act, 1855, ft 
must be shown that the period during which the spouse was. living an edulterous 


eee re ee F 
THE facts appear in' the judgment. ° i 
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7 e. R: Madbhan, for the appelant. ee 4 á 
' Y. FV. Ohandrachud, for. reæpondent: No, L p yi 


Vyas J. ‘This appeal raises a question under the Hindu Marriage Ret, 1955, 
and -the question is one of construction of cl. (i} of subs. (1) of s. 18 of the 
Act. This question arises upon the, followmg facts. 

The appellant in this appeal is. the wife of respondent No. 1 and ‘she 
has filed this appeal from a decree, passed by the learned Civil Judge, S.D., 
Thana, in Petition No. 12 of 1955 made by the husband under the Hindu 
Marriage Act, 1955. By.the deeree passed by the learned’ Judge, the marriage 
between the appellant and respondent No: 1, Prabhakar Raghavendra Lokur 
has bean dissotveds In other words, it'is a divorce ‘decree. It has been: fur- 
ther ord by the decree that respondent No. 1 husband shall- recover costs 
‘of the ion from, respondent No. 2 who Js the co-respondent in this case. 
The wife and the co-respondent have been ordered’ to bear‘their own costa. 
It is from this decree that the wife has filed ‘the ‘present appeal. ` 

- A few facts leading ‘up to the filing of petition No. 12 ‘of 1955 by the husband 
ander the Hindu’ Marriage Act, 1955, may now shortly be stated. It’ is a 
petition for’ divorce or in the alternative for a judicial separation under the 
Hindu Marriage’ Act; 1955. ‘As I have stated above; respondent No. 1 in this 
appeal is’ the’ husband of the appellant Rajani. — No. 2 -Madhu 
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Shankar Kulkarni has been impleaded as co-respoftdent. In the course of 
this Judgment I shall refer to the husband as the petitioner. The petitioner’s 
case is that he was married to the appellant on May @6, 1952, at Kallhall a 
village near Jamkhandi in the District of Bijapur. On the next day, i.e. May. 
17, 1952, the petitioner and his family returned to their home tom at Kurund- 
wad. The petitioner’s wife, on some pretext or another, did yot accompany 
her husband and his family to Kurundwad. The petitioner’s contentign is 
that ‘she refused to accompany him to Kurundwad, because she did not. lake 
her marriage with him. On August 11, 1952, the wife went to live with the 
petitioner’s family at Kurundwad. She lived there till October 15, 1952. On 
October 15, 1952, she returned to her parents’ place in Jamkhandi. j 
the abovementioned: period from August 11, 1952, to October 15, 1952, the 
petitioner was serving in Bombay. He was working ag a junior assistant in 
one of the departments of the Secretariat in Bombay. During the aforesaid 
period of nearly two months from August 11, 1952, to October 15, 1952, the 
petitioner went to Kurundwad on a week’s casual leave. There he met his 
wife, but she refused to co-habit with him. The days passed on and in Feb- 
ruary 1953 the petitioner secured residential accommodation in Dombivli 
Thereafter the petitioner’s father wrote to the petitioner’s wife’s father ask- 
ing the latter to send the petitioner’s wife to reside with the petitioner. The 
petitioner’s wife’s father sent a delayed reply to this letter and the reply was 
to the effect that as the petitioner’s wife had to attend a marriage of the 
daughter of Dr. Kulkarni in Ramdurg on or about April 19 or 20, 1953, her 
going to reside with her husband, the petitioner, might be postponed till after 
the above-said marriage. The petitioner’s wife, thereafter went to Ramdurg 
on April 18, 1953, and lived in Ramdurg with the family of Dr. Kulkarni for 
about three weeks till May 6, 1953. On May 6, 1958, she returned to her own 
father’s place at Jamkhandi. It may be noted at this juncture that Dr. Kul- 
karni’s son is the corespondent in this petition, and it is the contention of 
the petitioner that, while his wife was living in Ramdurg during the above 
mentioned period of three weeks in the house of Dr. Kulkarni from April 13, 
1958, to May 6, 1953, she was living in adultery with ‘Dr. Kulkarni’s son. On 
or about June 2, 1958, the petitioner’s wife went to Dombivli to live with her 
husband. But, while living in the house of the petitioner, she did not permit 
the petitioner to have access to her. The petitioner has two brothers Manohar 
and Parasharam. When the petitioner’s wife went to live with the petitioner 
in Dombivli on June 2, 1958, the petitioner’s brothers were living with him. 
The petitioner’s wife used to quarrel with them and she used to say frequently 
to them,.that she had never liked the petitioner nor had she approved her mar- 
riage with him. As I have mentioned above, she resolutely declined to have 
sexual connection with her husband, the petitioner. From June 2, 1953, to 
August 11, 1953, the wife stayed in the house of the petitioner at Dombivli 
But even during that period when she lived with the petitioner, she used to 
go to Bombay occasionally for a period of two days at a stretch, and it is the 
contention of the petitioner that during those visits to Bombay, gbe used 
to meet the co-respondent. As a result of the wife’s behaviour in the house 
of the petitioner, the latter’s brothers had to leave the house. The peti- 
tioner was greatly inconvenienced by reason of his wife’s behayiour. He 
could not have his meals properly cooked or cooked in time and often 
to go out for taking his meals. ° The matters reached fuch a pitch that the 
petitioner’s father went down to Dombivli and admonished the petitioner’s 
wife. But the admonition had no effect upon the wife. Ultimately on June 
26, 1958, the petitioner’s father wrote a letter to the father of the petitioner’s 
wife and asked him and his wife to proceed immediately to Dombivli to see 
things for themselves. On July 25, 1953, the wife’s parents went to`Dombivli. 
They also ‘reprimanded the petitioner’ g wife for her behaviour. Elven this 
had no effect upon, the petitioner’s wife. In fact, she told her parents, that 


she would: not live with the petitioner. Ultimately, on August, Ab, 1953; the 
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petitioner’s wiles paces left Dombivli taking the petitioner’s wife with 
- themselves. The , says the petitioner, his wife never returned to hig 
house fo live with him gs his wife. It is the petitioner’s contention that after 
his wife left him on August 11, 1958, he and his father discovered a couple of 
“letters which fwere addressed to her (petitioner’s wife) by the co- dent. 
These letters Were found from a trunk which the petitioner’s wife left 
md her at Kurundwad while returning to Jamkhandi to her parents’ place 
on ber 15, 1952. These letters which are exhibited at exhs. 20 and 21 
would show that the relations between the co-respondent and the petitioner's 
wife were Intimate and that there had been sexual connection between them 
on occasions more than one. It is the petitioner’s case that as a result of the 
further enquiries made by him and his father, it was discovered that since 
the marriage of the petitioner’s wife with the petitioner, she had been living 
m adultery with the co-respondent. According to the petitioner, his wife com- 
mitted acts of adultery with the co-respondent during the period May 16, 1952, 
to August 11, 1952, and on diverse occasions between April 18, 1953, to 
August 11, 1958. It may be noted at this juncture, and I shall tefer to this 
point a little later, that it is not shown by the petitioner-husband that at any 
time after August 11, 1953, his wife had committed an act of adultery with 
the co-respondent. e petitioner contends that for more than two years prior 
to the date of the petition, he had been deserted by his wife without any 
reasonable cause. He puts the date of desertion as August 11, 195% Upon 
the above contentions, the petitioner prays that his marriage with his wife be 
dissolved and a decree for divorce or m the alternative a decree for judicial 
separation be passed in his favour. 

The petition is resisted both by the wife and the co-respondent. The wife 
has filed a written statement at exh. 11. The corespondent has also filed a 
purshis at exh, 12 by which he has adopted the written statement filed by the 
petitioner’s wife. It may be noted that, although during the hearing of the 
petition neither the petitioner’s wife nor the co-respondent put in an appear- 
ance in the Court, the wife did file a written statement, as I have just said, 
and the co-respondent adopted that written statement by a purshia. Turn- 
ing to the written statement filed -by the wife, it would appear that she denied 
the allegation of the petitioner that she was living in adultery with the co- 
respondent. According to her, the eco-respondent is a distant relative of her 
and it is incredible that she would have committed acts of adulfery with him. 
It is the contention of the petitioner’s wife in her written statement that the 
allegations, which the petitioner has made against her, are founded enti 
upon the inferences drawn by him from the letters written by the ecoyespond- 
ent to her and vice-versa. The wife has contended in her written statement 
that unless the petitioner proves the fact of her alleged living im adultery 
with the co-respondent, he would not be entitled to succeed in the petition. 
Then she has contended that there is no direct evidence to show that she was 
livmg in adultery with the co-respondent. 

The petitioner’s wife has next stated in her written statement that she is 
still willing to reside with the:petitioner. According to her, there is a tem- 
peramental disparity between herself and the petitioner and as & result of 
that disparity she could not live peacefully and smoothly with the petitioner. 
She has ġfen stated that it was the petitioner himself who had sent her away 
to her ts’ place ‘in the hope that a temporary separation between the two 
might bring about an improvement in the situation. She has denied having 
gone to her parents’ place of het own accord. She has also contended that 
the Court which heard the petition had no jurisdiction to entertain the peti: 
tion. She has finally prayed that m case a relief for judicial separation is 
granted to the petitioner, she should be awarded’ permanent monthly alimony 
of Rs. 50. These are the important contentions raised by the petitioner’s wife 
in her written statement. As I have mentioned above, this written. statement 
of the wife is adopted by the co-respondent, From this tt would, appear that 
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the averment made. by the petitioner’s wife im‘ her written statement that:she 
used: to’ receive letters from the co-respondent and ae letters : to aa 18, ate - 
cepted and adopted by the co-respondent. a pu! 


.  Thé-learned Judge, who heard the petition, came to tie conqusion that it, 

was proved by the petitioner-husband thet his wife was living inJadukery with 
the, co-respondent.’ He also held that the Court had jurisdictiqh to hear and 
decide the petition. In his view,'the petitioner was entitled to have his gnar- 
riage with his wife dissolved and to have a decree for divorce’ passed: in his 
favour. Accordingly he decreed: the petition, granted a divorce to the’ peti-— 
tioner-husband and ordered that the petitioner’s marriage with his wife ‘do 
stand’ dissolved. “It is from this ‘déeree dissolving the petitioner’ S marriage 
with his wife that the wife has come in appeal. Paes 


Mr Madbhavi for the appellant-wife challenges the decree for divorce upon 
the ground that the ‘petitioner-husband has failed to prove that at the date of 
the filing of, the petition his. wife. was living in adultery. Mr. oe 
drawn a distinction between the language of cl. (1) of suba (1). of.s 18 an 
that of el. (1) of sub-s. 1 of e. 10 of the Act. Whereag: the n ora 
in cl: (f) of sub-s. (1) of s 10 are ‘has had sexual intercourse with any pe 
son other than his or her spouse’’, the expression used in cl. (+) of du (a) of 
a..13 is ‘‘is living in adultery’?. Upon this difference in . Mad- 
bhavi. contends that, whereas a single lapse from virtue, 0 the aa of a 
ppouse,. if proved, would entitle the other party to a decree -for. judicial sepa- 
ration,-no-decree for divorce could be passed unless it was established that 
at the date of the filing of the proceedings under the A the other party was 
living a continuous course of adulterous life. Mr. Madbhavi says that’ before 
a hushand ot wife could be granted a decree for divoree, twé things must’ be 
established : (1) that she or he was living a continuous ‘life of’ adultery and 
(2) that such life was being lived at the date of the’ petition. Now, ' there ï 18 
no controversy in this case as'to the meaning of the words “living | in ’adul- 
tery’’. It is settled upon judicial authority (In re Pulchand Maganial', Patala 
Atchamma.v., Patala Mahalakshmt2, and Kista Pillai v. Amirthammal®), ‘and 
indeed this position is not disputed, that ‘‘living in adultery’’ means a conti- 
nuous course of adulterous life as distinguished from one or two lapses from 
virtue. The contest centres round the construction of the words ‘‘is living’? 
in.cL (i) of sub-s.' (1) of s. 18. ` Mr. Madbhavi says that when the Legislature 
used ‘the word ‘‘is’’, it used it’ with a ‘purpose and the purpose’ was that 
before a husband or wife could succeed in a petition for divorce, he ‘or ‘she 
must fatisfy the Court that the other party was living in adultery at the date 
of the petition. This construction of the expression ‘‘is living” is challenged 
by Mr. Chandrachud for the husband and Mr. Chandrachud says ‘thatthe pro- 

visions of'cl. (i) of sub-s. (1) of s. 18 can be successfully ‘invoked if the husband 
‘or ‘the wifé, as the case may be, can show that’ the other spouse was ‘living 
m adultery before a’ recourse was had to the proceedings under the Act. In 
our opinion, although grammatically the words ‘‘is living” cannot mean ‘‘was 
living”. the - Legislature intended that ‘a ‘reasonable construction as’ distin- 
guished’ from a construction too narrow or too loose’ must be put ‘upon them. 
‘Unless: the Legislature intended so, a cunning or watchful Th ‘living: a 
continuous life in adultery, might, on sensing the, intention of the party 
to file a petition under the Act, discontinue the adulterous life. Seporer 
and ‘thus frustrate the object of the Act.’ The’ Legisl&ture’ could “have 
been Unaware of the likelihood of guch a tħing happening and could not have 
intended to let it happen. In enacting cl. (4) of sub-s. (1)ʻof s. 18, the inten- 
tion. of the Legislature was to relieve e spouse from being tied’ down to an 
= : and agonising life with a partner who was living : ‘In adultery with 

er. person and there could be no: ‘doubt that this-intention, which’ in.our 
View fnderlies el, '() of aub-3, (1) of s. 18, could be defeated: if ‘av spouse, 


etd “(102T) 30 Born. LR. 7 3 T1838] Mad. 1100. `` En l i 
3) (ITE Ly B..80 Mad. 383, ` i se 


1957.) ._ BAJANT PRABHAKAR D. PRABHAKAR (4.cJ.)}-—-Vyas J. 1178, 


proved to have ‘been liyifig in adultery about the time the’ petition was fled, 
could: successfully plead her temporary ceseation from such life immediately 
prior.to the petition aga ground for refusing a decree for divorce.. It is a. 
anon of construction that the words of.a statute should be so.construed as to 
further the abject of the Act and not render impossible the relief intended 
to be conferre¥ by the statute. That.being so, we are of the view that it would 
not þe in consonance with the intention of the Legislature to put too narrow 
and too circumscribed a construction upon the words ‘fis living’ in-el.- (4) . 
ot.sub-s. (1) of s..18. On the other hand, it ‘is clear that too loose. a -con- 
struction must also not be. put on these words. For attracting the operation 
of these words, it would not be enough if.the spouse was living in adultery 
sometime in the past, but had seceded from such life for an appreciable dura- 
tion -extending to the filing of the petition. It would not be possible to lay 
down a hard and fast rule about it since the decision of each case must depend 
upon its own merits and turn upon its own. circumstances. But it ia clear, 
in pur view, that for invoking the application of el. (i) of sub-s..(1) of s. 13, 
it must be shown that the period during which the spouse was living an 
adulterous life was so related, from the point of proximity of time, to the 
fling ‘of the ‘petition that it could be reasonably inferred that the petitioner 
had a fair ground to’believe that when the petition was filed, his spouse was liv- 
ing in adultery. E l : j m 
There ‘is' inherent evidence in the Act itself which fortifies us in the construc- 
tion-which we have-put upon the words ‘‘ts living in adultery” in ‘el, (4) of 
sub-s. (1) of s, 13, and that evidence is to be-found in the provisions of s. 23, 
sube.. (1), cl. (b). Now, cl. (b) of-sub-s..(1) of s. 28: provides that where the 
ground of the petition is the ‘ground specified in ol. (i) of subs. (1) of a 13, 
the, Court shall pasa a decree for divorce if it is satiafied that the petitioner 
has,.not in any manner condoned the act or acts complained of. . Now, if the 
words ‘‘is living in adultery” are to.be.so construed as to relate, in- point of 
time,.to the date of the filing of the petition, no question’ could arise at all of 
any condonation, by the petitioner, of such ‘living’ by the other spouse. It 
is implicit in the word ‘cohdonation’ that the act condoned was temporarily 
suspended. A husband condones the wife’s living in adultery with another 
person: if hé co-habits, or resumes co-habitation, with her even after knowing 
about it.- A mere delay by ‘the husband ‘in filing the petition is not condona- 
tion by him of his wife’s living in adultery. Clause (b) referseboth to condo- 
nation and delay and, therefore, the two words must have different connota- 
tions. Accordingly, condonation, by the husband, of his wife’s living in adul- 
tery must, in the context of cL (b) of sube. (1) of s. 28, mean co-habitation 
or resumption of co-habitation by him with his wife even after coming to 
know, that’ she was living in adultery. In our view, therefore, the condona- 
tión, by the Baa GP tie act or acts complained of by him, which is refer- . 
rèd to in cL (b) of sub-a. (1) of s. 28, is conclusively indicative of the inten- 
tion of the Legislature that when they used the words “is living in adultery” 
in cl. (š) of sub-s. (1) of a. 18, they did not intend to make such ‘living’ co- 
extensive with the filing of the petition. Oa 
Now, in this casg, although it is clearly established that the wife was living 

in adul between May 1952 to August 1958.the evidence falls short of 
showi t she continued such life after August 1958. The petition was 
filed bf the husband’ in December 1955. Tus, as. against a period of -about 
15 mohths during which she is shown to have lived in adultery, there was a 
period of over two years about which thgre is absence of evidence ta show that 
she lived’ in adultery during that time. ‚That she lived in adultery between 
May 1952 to August ,1953 is proved by the letters exhs. 20 and 21, the -former 
dated June 16, 1952, and the latter dated September 5, 1952. ‘These are 
letters which; were written by the-co-respondent to the petitioner’s wife. In 
her written statement, the wife admits that these letters were written to her 
‘by the co-respondent and the eo-respondent has adopted. the written, statement - 
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of the petitioner’s wife as his own. In his letter dat&d June 16, 1952, the co- 
respondent wrote to the petitioner’s wife that he was greatly delighted at the - 
very sight of her letter to him and that he left it to hé to imagine for herself 
how -much greater was his joy when he read the contents of the. said letter. 
Then he wrote to her that the days of his happiness which he spent with 
her were over and that he was pining for the return of those happy days. Then 
in this letter dated June 16, 1952, the co-respondent wrote to petitioner ’s 
wife, saying how anxious he was that they should meet again, and then he re- 
ferred to the happy time, the duration of enjoyment which he and she together 
had during the period of two months, The pertinent recitals in this context 
in the abovementioned letter which the co-respondent wrote to the petitioner’s 
wife are: “ardi ata ufet aa wear der ardt ?” It may be noted that 
this letter was written by the co-respondent to the petitioner’s wife a 
month after her marriage with the petitioner and it would show that 
for a month before her marriage with the petitioner and a month thereafter, 
the petitioner’s wife lived in adultery with the co-respondent. Then in the next 
letter which the co-respondent wrote to her on September 5, 1952, he wrote: 
“Now I strongly wish to accompany you and to enjoy the full to the last. You do 
not think that I love you temporarily for the sake of momentary pleasure. But I love 
you very much because you have sacrified your ag (meaning thereby ‘body’) for the 
sake of this qr (roguish) brother. I am of the firm opinion that I will not find 
even any sister all over the world who sacrificed her holy life for the sake of brother, 
that too for the sake of momentary pleasure.” 
Then, im this letter, the co-respondent wrote to the petitioner’s wife that in 
her absence, he was feeling thoroughly ‘‘hopeless’’ and that a desire was 
surging in his mind over and over again that he should run to the place where 
she was living; and then he added that if God had given him wings of a 
bird, he would surely have resided in her proximity; but then it was not to 
be, since his fate had proved treacherous to him. ( “am ada gee are”). 
It is important to remember that when the co-respondent wrote this letter 
dated September 5, 1952, to the petitioner’s wife, she was living in Kurund- 
wad with the petitioner’s parents. There could be no doubt upon a perusal 
of this letter that during ‘ne time that she did not go to the peitioner’s house 
after her marriage with him, the petittoner’s wife had lived m adultery with 
the co-respondent. During that period, she had had numerous acts of sexual 
intercourse with the co-respondent. In the abovementioned letter (exh. 21) 
dated September 5, 1952, the co-respondent wrote to the petitioner’s wife that 
he was pining to go to the place where she was living. He was anxiously 
awaiting the return of what he called ‘the happy days of the past’. It would 
appear from the evidence of the petitioner that his father wrote to the father 
of his (petitioner’s) wife on March 8, 1953, for sending her to live with the 
al in Dombivli, but the petitioner’s wife’s father replied that as she 
had to go to Ramdurg to attend a marriage of Dr. Kulkarni’s daughter, her 
going to live with the petitioner might be postponed, and it is not seriously 
disputed that the petitioner’s wife lived in Dr. Kulkarni’s house in Ramdurg 
for three weeks from April 18, 1953, to May 6, 1953. The eo-respondent is the 
gon of Dr. Kulkarni. With the background of the passionate love ri, Wi which 
the co-respondent wrote to the pgtitioner’s wife in Juneeand SeptemPer 1952, 
especially the letter exh. 21 in which he wrote that he was pining for the 
return of the happy days, it would be futile to contend that the petitioner’s 
wife did not live in adultery with the co- ondent in his house between 
April 18, 1958, to May 6, 1958, in Ramdurg. en, even when the petitioner’s 
wife was living with the petitioner in Dombivli, between June 2, 1953, and 
August 11, 1953, the evidence of the petitioner would show that she used fre- 
quently to go away to Bombay where the corespondent was living, and it 
‘would not be a violent inference, but would only be a reasonable inference, 
that she must have. been doing so to resume her‘ adulterous contacts with the 
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co-respondent, - Then -thére-is a certain amount. of oral evidence led by the 
tioner in: this case. -- He- has examined himself as a witness and has also 

1 the- evidence of - witnesses - Prabhakar, - Tatya and Nilkanth, In his own 
vidence the petitioner has deposed that when he and hig family returned to 
urundvwad r his marriage with the ap t on May 17, 1952, the appel: 
lant did not ĝo- with them. She went to Kurundwad to live with his parents 
in August 1952 and- she lived with. them. till October 15, 1952. During the 
abovementioned: period from -August 1952 to October 15, 1952, the petitioner 
says that he had taken casual leave of about a week and e to Kurundwad: 
That was from about September 26, 1952. During t week, says the 
petitioner in his evidence, his wife refused permission to him- to co-habit with 
her. Then the petitioner says that -he secured residential accommodation at 
Dombivli in about March -1958. Thereafter his father wrote to his wife’s 
father to the effect that he should send the petitioner’s wife to live with the 
etitioner. To this letter his father-in-law: replied saying that as Dr. Kul- 
karni’s daughter’s marriage was to take place at Ramdurg on April 19 or 20, 
1953, the petitioner’s wife’s going to reside with the petitioner might be post- 
ponor Then the petitioner has deposed that his wife went to Ramdurg and 
ived there in the house of Dr. Kulkarni from April 18, 1953, to May 6, 1953. 
Thereafter she went to Dombivli, where the petitioner was residing, on June 
2, 1958. At that time the petitioner’s brothers Manohar and Parsharam were 
living with the petitioner. The petitioner’s wife used to abuse the petitioner 
and used to tell him.that she.had been married to him against her wish. The 
petitioner has stated in terms in hia evidence that she used to tell him that 
she was in love with the co-respondent. The petitioner’s wife lived with him, 
in the sense that she lived in his house, at Dombivli till August 11, 1958, and 
thereafter she never went to his house. Even during the time that she was 
living in the petitioner’s house at Dombivli from June 2, 1953, to August 11, 
1958, she used frequently to go to Bombay and stay there for a day or two 
and during thoge visits of hers to Bombay, she used to visit the co-respondent. 
This mformation was given to the petitioner by his friend Abhyankar. It 
was Abhyankar who used. to inform the petitioner that his wife used to be 
seen with the co-respondent in Bombay. According to the information given 
by Abhyankar to the petitioner, the behaviour of the petitioner’s wife towards 
the corespondent was ‘‘over-free’’: Then there is the evidence of witness 
Prabhakar at exh. 41 and he has stated that the petitioner’s fa had asked 
him to take the petitioner’s wife and others to Jamkhandi. is presumably 
must have happened in August 1953. The witness has said that on that occa- 
sion he had sean the Dan wife sitting on the lap of the co-regpondent. 
We do not consider this conduct of the petitioner’s wife improbable’ conduct, 
having regard to the background evidenced by the two letters exhs. 20 and 21 
written by the co-respondent to her in June 1952 and September 1952. Then 
there is the evidence of Tatya and this witness has deposed at exh. 43 that 
he was told by the petitioner’s wife that she loved her aunt’s son ie. the co- 
respondent and that she had been married to the petitioner against her wish 
and it was, therefore, that although she was living in the house of the peti- 
tioner, she was sleeping outside. The witness says that he had persuaded her 
on one occasion to" go inside the house and had even chained the door from 
outside. #But, even so, no booner the witness unchained the door, the peti- 
tioner’s* wife went out and slept outside. According to the evidence of this 
witneas, he was told by the petitioner’s wife that she had had illicit relation- 
ship with the co-respondent and that she was not willing to live with the peti- 
tioner as his wife. Then there is also the evidence of Nilkanth at ‘exh. 44 and 
this witness too has deposed that the petitioner’s wife had told him that she 
loved the co-respondent and had had illicit relationship with him. AT this 
oral evidence appears to us to be true evidence in view of the fact that, thera 
was undoubtedly in existence an illicit sexual relationship between the peti- 
tioner’s wife and the co-respondent as evidenced by the two letters exhs. 20 
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and -21 written by the co-respondent to. her. It:is hus established. that the 
petitioner’s wife, the appellant before us,. was living in adultery between. May . 
1992 and August 1958. But, so far as the period is concerned, Le. 
the period between August 1953.and.December 1955 when this petition was 
filed, there is no evidence as to the relations, between the petitiotr’s, wife and~ 
the co-respondent. For instance, there is no evidence to shoy that: during 
that. period of two years and more, the petitioner’s wife. was- ei in 
the. ¢o-respondent’s house. or, was. seen visiting. his house. There ‘is. no 
evidence to show that during, that period the co-respondent was -visiting the 
place..where she might. be. staying: There is also no evidence about the co- 
respondent and the petitioner’s wife moving together during the said period 
from. August 1953 to December 1955.. There is no evidence of their: being 
seen together during that period in compromising or guilty positions. In these 
circumstances, having regard’ to: the construction .which we have , put upon 
the words ‘‘is-living in adultery’’, it would be diffleult to hold that, the peti- 
tioner’s wife’s conduct woyld fall within the purview of-cL (4), of subs. (1) 
of s.;13 so as to entitle the.petitioner to a decree for divorce against her. 
Although, ‘therefore, on. the evidence on record the decrees for:.divorce. can, 
not ‘be sustained,,the petitioner has 'made ‘out.a case for judicial separation: 
It is clear that before her marriage with: the ‘petitioner and even after “her 
marriage. with him, his wife had had sexual intercourse with the co-respondent 
on: number :of occasions. . I have already dealt with this: aspect of :the matter 
in the éarlier part,of the judgment. Suffice it to:say at this juncture that in 
the ‘letter which the- co-respondent wrote to: the petitioner’s wife on ‘June 16, 
1952, he in terms referred.to a period of two months during. which they. (the 
co-respondent and the petitioner’s wife) together had had plenty of goodtime 
and enjoyment:. When the co-respondent’s letter dated. June 16,-1952, is: read 
in conjunttion with his. subeequent letter dated. September .5, 1952,.'to the 
petitioner’s wife, there’ could be: no doubt whatever that when: the: oo-respond- 
ent, in his letter dated June 16, 1952, referred to the good time and: enjoyment 
which he: and, the -petitioner’s. wife together: had during: the period of two 
months, the reference: was clearly to a series’ of acta of sexual intercourse 
which the two'of them:had with each other. In his letter dated. September 
5, 1952; the co-respondent in terms wrote to the petitioner’s wife that she had 
surrendered her '“ g “© (meaning thereby her ‘body’)- to-him ‘(co-respondent): 
for the sake of momentary pleasure.’ He‘also wrote to her that he was firmly 
convinced that it would’ not be possible: for him-to find anywhere-in the world 
a cousin who would ‘sacrifice the purity of her life for the sake of -a ‘cousin: 
Reading „the two letters together, there ig no manner of doubt that-the acts 
of sexual intercourse’ which the petitioner’s wife and the co-respondent had 
with each other before the wife’s: marriage to ‘the petitioner ‘and’ dven there- 
after were numerous. ‘ Then again, as I have stated above, for a substantially 
long period of three weeks from April 18, 1958 to May 6, 1958; the petitioner’s 
wife was residing with the co-respondent in the same house in Ramdurg; and 
having regard to the; previous background of the abovementioned two, letters, 
it would þe idle to contend that during the said period of three weeks, the 
life which the petitioner’s wife led with the co-respondent could have been 
anything ‘but ‘an, adulterous life. Even, from Dombivli, while she living 
in the, house of the, petitioner, she used, to. go to Bombay at avery Neilable 
opportunity,and stay there. for a day or two each time and meet the co-respand- 
ent. In view of- this overwhelming evidence on the record Tegarding sexual 
intimacy between. the co-respondent anti the .petitioner’s wife, there is no doubt 
that the petitioner has established that his wife’s sexual relationship towards 
the co-respondent „has been such as to entitle him to a decree for judicial sepa- 
ration under, el. ¢f) of sub-s. (1) of 8. 10 of-the Act. a 
, Before parting with this case, we. must refer to 8,28 ofthe Act and s. 28 
Jays.down: 3. yo, Ai 3 E E - oe 
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“(1) In any proceeding under this Act, whether defended or not, if the court is 


. satisfied that— 


(a) any of the gr for granting reljef exists and the petitioner is not in any 
oe a or her own.wrong or disability for the purpose of such 
“relief, ' ` PADA 

oe the ground of the petition is thd ground specified in clause (f) of sub- 

section (1) af 10, or in clause (i) of sub-section (1) of: section 13,-the. petitioner 
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e) ans 
(d) Caro not been any unnecemmary or Improper” delay’ in tastitating thia pro- 
ceeding, and a he oa : J 
. (e) < haiopurt ihal Gactes rich deld accordingly 2 


Now, ee there is no ee ante ae the: altace ea 
any manner accessory to or had connived at or had condoned the-series of acts 
of séxual intercourse which -his wife had with the co-respondent. -There is 
also no evidence to show that he has been- guilty-of unnecessary or improper 
delay in filing -the present petition. There ‘ia also nothing to show that the 
petitioner- has taken any advantage of the acts -of sexuhl: intercourse’ which his 
wife. had with the co-respondent.- It would appear from the evidence in the 
case, and we accept that evidence, that-the petitioner became for the first: time 
aware of the adulterous relationship of his wife with the correspondent when 
the letters exhs. 20 and'21 written by the co-respondent ‘to her were discovered 
from -her trunk which was left-behind-by her in the house of the petitioner’s 
parents when she left that-house on October '-16, 1952. ‘When exactly the dis- 
covery of the letters was made by the petitioner We do‘not know. But, in our 
opinion, the fact that the co-respondent had -written these letters’ to the peti- 
tioner’s wife: was not known to the petitioner when he sent for her to live with 
him in Dombivli -and when she went to his house on June 2, 19538. Had the 
existance of these letters been known earlier to the petitioner, there is no: doubt, 
in our view, that he would have brought this fact tothe notice of his father, 
in which case we cannot believe that the petitioner’s father would have writ- 
ten a letter to the father of the petitioner’s wife-to-send her to'live-with the 
petitioner. We must, therefore, accept the contention of the petitioner that 
there was no condonation on his part and no unnecessary delay on’ his part, 
after the discovery of the abovementioned two letters, in- having recourse to 
the. proceedings, under this Act. Then, again, it is to be noted “that the Hindu 
Marriage Act, 1955, under which ‘the petitioner has sought relief, came into 
force on May 18,, 1955. Before the said date, May 18, 1955, no remedy, such 
as the one which "the petitioner has sought’ in this petition was available to him, 
and after the Act came into force, there was no unnecessary or improper de- 
lay ọn his part in instituting the present proceedings. That being so, after 
a due consideration of the provisions of s. 28 of the Act, we are satisfled that 
this is a case in which the petitioner is entitled to a decree for judicial sepa- 
ration under el. (f) of a (1) of s. 10. l 

There does not arise any question of alimony to be granted to the petitioner’s 
wife in view of the fact of her uhchastity clearly established upon the evidence 
in this 

For e reasons stated. above, the ieee for divorce passed by the learned 
Judgé in favour of*the petitioner dissolving his marriage with his wife is set 
aside and in its plece a decree, for Judicial separation under s. 10 of the Act 
is substituted. The petitioner shall get. his costs taroughont from the co- 
si aL who will also bear his own. 

Dasa varied. 
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PRALHAD SHEONARAYAN CHOKHANI v. DAMODHAR RAMKARANS 
VAISHNAO.* i 


Hindu law—Adoption—Agarwal community—Whether tying of EEIE, ais turban 

suficient for valid adoption—Validity of such adoption for collateral successfon— 
Personal law whether law of residence—Law of place from which person comes, 
appHeablity of. . 
Amongst Agarwals, either Vaishnavas or Jains, the adoption is a secular affair. 
The only essential ceremony of adoption is the tying of a turban of the person nomi- 
nating to the nominee. No giving and taking as such is necessary. The tying of 
the turban ceremony can be performed even after the death of the person nominat- 
ing. The nominee can be an orphan and a married man. 
In the eye of law adoption of a son relates back to the date of the death af his 
adoptive father, and he is put in a postdon of posthumous son. The principle of 
relation back applies only when the claim made by the adopted son relates to the 
succession to the property of the adoptive father and not when it relates to the suc- 
Oeasion to the property of his collaterals. The theory on which this doctrine is 
based is that there should be no hiatus in the continuity of the. line of the adoptive 
father. - 
If nothing is known about a person except that he lived in a certain place, tt will 
be assumed that his personal law is the law which prevails in that place, but if more 
is known, then in accordance with that knowledge his personal law must be deter- 
mined, unless it can be shown that he has renounced hig original law in favour of the 
law of the place to which he has migrated. When such a variance of law is once 
established, the presumption arises that tt continues, and the anus of making out 
Mes on those who assert that it has ceased by conformity with the law of the new 
domicile. 


THe facts appear in the judgment. 


V. L. Prabhune and M. R. Bobde, for the appellants. 

N. L. Abhyankar, for respondents Noe 1 and 2. 

A, V. Khare, for respondent No. 4. 

K. V. Tambe and T. B. Pendharkar, for respondent No. 13. 


TAMBE J. This appeal of the plaintiff is directed against the dismissal of 
his suit by the trial Court. 

The dispute now relates to the immovable property left by one Mahadeo as 
described in schedules A to C of the plaint. No dispute was raised before us 
in respect of the movable property shown in sch. D of the plaint. The contest 
chiefly lies between the plaintiff, the son of the deceased Mahadeo’s daughter 
Anchi on the one hand, who claims to ba the next reversioner on the death of 
all the daughters of Mahadeo, and defendant No. 2 Jainarayan on the other, 
who claims the property under the oral will of Mahadeo and also as his adopted 
son. The claim of Jainarayan is supported by defendant No. 14 Rukhminibai, 
who is the daughter of Mahadeo’s deceased daughter Narhada, and also by 
defendant No. 1 Damodhar, who is the son of-Mahadeo’s another, deceased 
daughter Saraswati. Defendants Nos. 5, 6, 7, 9, 11 and 12 are only th&tenants 
of the portion of the suit properties. They plead that they have taken this 
portion from defendant No. 2 and claim no interest in the suit property. They 
have also stated that they are willing,to deliver possession of the portion in 
their respective possession to the person held entitled thereto. Defendants 
Nos. 8 and 4 are transferees of defendant No. 2 Jainarayan and they support 
Jainarayan’s case. They also support the sale in their favour on the ground 
of legal necessity. Defendant No. 10 was discharged during the pendency of 


“Decided, April 4, 1957. First A Hadole, Civil Judge, Olass I, Yootmal, in 
No. 163 of 1056, agaist the decision of . N. Civil Suit No. 13-A of 1946, 
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the suit. It is not clear*from the plaint why defendants Nos. 8 and 13 were 

ae as parties to this suit. No contest, however, is raised on their behalf 
re us. e ' i i 

. The following genealogical tree will be helpful in appreciating the dispute 

raised inthe case. 


Badrinara 
e f | À 
Ganeshram Gulabchand Mahadeo Ramkaran Hajarimal 


(d. ie (d. 12-340) 


Mathurades J Hanumandas Champalal Narbada Saraswati Anchi 
(def. 3) i (d. 14-4-37) (d. 1938) (d. 4-12-33) 
R Damodhar 
i (def. 1) (pif) 
It is common ground that Mahadeo was separate in mess and estate from his 
brothers and the property in dispute is his separate property. Mahadeo died 
on the night of October 13, 1930, leaving behind three daughters, Narbada, 
Saraswati and Anchi, and the suit property. All the three daughters were 
married prior to his death and had died before August 15, 1945, when the suit 
was instituted. The family of Mahadeo belongs to the sect known as ‘‘ Vaishnao 
Bisa Agarwal” 

The plaintiff’s case was that the family of Mahadeo belonged to Jaipur in 
Rajputana (Marwar) and has migrated from there to Berar and is thus gov- 
erned by the Benares school of Hindu law. On Mahadeo’s death, his daughters 
succeeded to his property but had only a limitéd interest therein. Out of 
these daughters Narbada died last, and on her death, the plaintiff and defend- 
ant No. 1 Damodhar became the full owners of the property left behind by 
Mahadeo, owning equal shares therem. The plaintiff, therefore, claims sepa- 
ration and possession of his half share in the suit property. He also claims 
accounts from defendant No. 2 of the income of the suit property which ig 
in his possession. Plaintiff also denies the alleged oral will of Mahadeo and 
the adoption of defendant No. 2 by Mahadeo under which he claims to, be 
in possession of the property. Plaintiff also challenges the deed dated Octo- 
ber 28, 1980, executed by defendant No. 2 Jainarayan and the daughters of 
Mahadeo under which separate items of Mahadeo’s property have been allot- 
ted to each of the three daughters of Mahadeo and to Jainarayan. The plfintiff 
pleads thgt the contents of the document are pure inventions. According to 
fain. the document is merely a device to divide the property amongst defend- 
ant No. 2 and the three daughters of the deceased Mahadeo. Also according 
to him the document was not executed by the daughters of their free will and 
that they were merely tools in the hands of designing persons including de- 
fendant No. 2. In the alternative, the plaintiff pleads that the document was 
executed by the daughters in ignorance of their lawful rights. On these 
grounds the plaintiff pleads that the document is not binding on him. It is 
also pleaged on behalf of the plaintiff that the adoption, if any, of Jainarayan 
was no# valid in lay as he was an orphan at the time of the adoption and a 
married man. The factum of adoption als was denied. 

The defence raised was as follows: That the family of Mahadeo originally 
belonged to Agroha in Hissar district ọf Punjab. From there it migrated to 
Jaipur in Rajputana and from there it came to Yeotmal in Berar. In matters 
of succeagion and adoption, the family is not governed by the Benarees school 
of Hindu law but by the customary law prevailig in the sect of Agarwal 
Banias to which Mahadeo belonged. According to the customary law, 
daughters and their issues are excluded from inheriting the property of their 
father. The principle underlying is that the gadds of the deceased should 
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be taken and continued by a male member of the family and should. not 
go in ;the daughter’s family. There is also a custom of nominating a successor : 
to the property in order that the gaddi should not ain vacant. Such a 
successor is generally selected and nominated by the aver himself, during | 
his lifetime from out of the male members of his family. In cflse phere, the” 
deceased is unable to nominate his successor, one is appointed by the relatives 
of the deceased and/or panchas after the ‘latter’ s death. such nomi- 
nation or appointment a turban is tied to the nominee even after the death 
of the person nominating. On tying the turban, such a nominee or appointee 
becomes-a legally adopted son or at any rate a legal-heir and successor of the 
deceased, even apart from his adoption, and is recognised as such. Even a 
married man or an orphan can be go nominated. In accordance with this 
custom, Mahadeo had on October 13, 1980, expressed his last wish in the pre- 
pence of his daughters and others nominating defendant- No. 2 as his successor 
and had given a direction that pagdi be tied to Jainarayan, defendant No. 2. 
In accordance with this direction, Mahadeo’s pagdi was tied to Jainarayan 
on the 18th or 14th day of the death of Mahadeo. Defendant No. 2 had thus 
become the adopted son of Mahadeo and im that capacity was entitled to Maha- 
deo’s property as'his adopted son or at any rate in his capacity as the successor 
as nominated. by Mahadeo. It: was also pleaded that ‘Mahadeo had made an 
oral will on the 13th morning wWhereunder'he had given certain house pro- 
perty to his daughters and rest of his property to defendant No. 2. Accord- 
ing to these wishes, the property given to the daughters was put. in: their 
posseasion and the rest of the property was taken possession of by J alnarayan. 
The property so given to the daughters and Jainarayan is mentioned -in the 
document dated ‘October 28, 1930, validly and ‘properly executed by the 
daughters of Mahadeo and Jainarayan. Defendants Nos. 1, 2 and 14 tbug 
claim ‘ownership of the property under the will also of- the: items of s pro- 
perties in their respective possession. 


The trial Court held that the family of Mahadeo originally ‘belonged to 
Agroha in Hissar district in Punjab. From there it migrated to Jaipur in 
Rajputana (Marwar) and thereafter it migrated to Berar. In matters of 
adoption it was not governed by the Benares school of Hindu law but by'the cus- 
tomary law prevailing among the sect to which Mahadeo belonged. According 
to this customary law, adoption of a married man and.an orphan was permis- 
sible. No particular ceremony, was required to be performed for adoption, — 
but the tying of a turban was suficient to constitute a valid adoption. This 
tying of the turban could be performed evan after the ‘death of the adoptive 
father if he had left behind instructions to, adopt any person as a son’ to himi: 
The trial Court, however, held that the defendants have failed to prove the 
custom which excludes the daughters fram inheritance and the custom which 
permits even the panchas or castemen to nominate’ a successor to the deceased. 
The trial Court further held that Mahadeo had made ‘a valid oral wilt dis- 
posing of his property as pleaded by the defendants. It farther held ‘ that 
Mahadeo had given a direction that Jainarayan should be adopted as hia gon 
and in pursuance of this direction Mahadeo’s pagdi was tibd to Jainarayan 
on October 28, 1930, and thereby he had become, a validly adopted son of 
Mahadeo. The trial Court has also’ held that the documtnt dated ‘October 
28, 1980, was executed by the daughters of Mahatleo knowing full Nell: their 
legal rights and was not a result pf any fraud .or misrepresentation 
on them by Jainarayan or any other person. On these findings the trial Court 
dismissed the plaintiff’s suit except in respect of his one-third share in the 
property given by Mahadeo to his datighters. ‘Henée this “appeal 


The findings of the trial Court regarding the factum of tying. ‘Mahadeo! g 
pagdi to Jainarayan on October 28, 1930,. and the genuineness of the deed of 
October 28, 1930, are not disputed before us. All other adverse findings | are 
challenged by the appellant. On behalf of the respondents the oe in: deans 
favour is supported before us on the following grounds: .. . 
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(1). An oral will by Mahadeo on ‘October 18, 1980, bequeathing a ‘portion 
- of his property to his daughters and the remainder to Jainarayan, and 
(2) The adoption gf Jainarayan to Mahadeo according to the aforesaid 


Bae ed law. 
© following points for determination, therefore, arise in this appeal: 

c: (1) (a) Was an oral will made by Mahadeo on October. 13, 1930, giving 
certgin house ‘property to his daughters and the rest of the property to Jal- 
narayabt u 


(b) Did -Mahadeo on the same day nominate Jainarayan for being adopt- 
ed as a son to him and instruct that his turban be tied on Jaimarayan’s head? 

(2) Did the family of Mahadeo originally belong to Agroha in the Hissar 
district of Punjab and from there did. it migrate to: Jaipur in Rajputana 
(Marwar) and thereafter to Berar? Os 

(83) Was Mahadeo’s family governed by the alleged customary law-m-mat- 
ters of adoption? FE Kai pA i 

(4) Was Jainarayan validly adopted: aecording to the said custom? 

As regards the first question, ‘reliance is placed ‘by the learned counsel for 
the respondents on the oral evidence of defendant ‘No. 2 Jainarayan, Mohanlal 
(2 D.W..11), Jethibai (2 D.W. 14), Kanhayalal (2: D.W. 19) and defendant 
No. 14 Rukhminibai, and the document dated October 28, 1930. It is not in 
dispute that- it was permissible under law to Mahadeo to dispose of his ‘pro- 
perty by an oral will. The Indian Succession Act was not made applicable to 
Berar even on the date of Mahadeo’s death, and he was, therefore, capable in 
Jaw to dispose of his property by an oral will It is, however, to be remem- 
bered, as observed by their Lordships of the Privy Council, that m dealing 
with the case of an oral will it is ‘beyond doubt that the burden of proving 
an oral’ will rests very heavily on the person who is desirous of propounding the 
oral will. Their Lordships of the Privy Council in Baboo Beer Pertab Sahee 
y. Maharajah Rajender Pertab Kahes! observed that he who rests his title on 
so uncertain a‘ foundation as the spoken words of a man, since deceased, is 
bound. to allege as well as to prove, with the utmost precision, the words on 
which he relies, with every circumstance of time and place. Now, the plea 
raised is that this oral will.was made by the deceased Mahadeo on the morning 
of October 18, 1930. and*he also gave instructions for adopting Jainarayan 
-aB ason to‘him. ‘There is. abundant evidence in-this case that Mahadeo had 
called:a number of people to his bedside on that morning, as he was then feel- 
ing -uncertain about his health, and. had left behind certain” instructions in 
their: presence. But the real question is what were these instructions. None 
of the witnesses excent. two, have deposed to the. words said to have been utter- 
ed by the:deceased Mahadeo at that time. [After referring to the dVidence of 
these witnesses his Lordship proceeded:] 

We see no reason to’ discard the testimony. of these two witnesses‘m 
of the instructions given by Mahadeo on the morning of October 18, 1930, 
on this’ ground. ee S . ; 

But, ‘im our view, these instructions do not amount to a disposition by an 
‘oral wil’ of ‘any 'property'to Jainarayan, though it amounts to a disposition of 
‘hia two houses by: way of an oral will in favour of his three daughters. It is 
to be noted that When these instructions are taken as a whole, it is clear that 
Mahaded was not desirous éf giving any property to -Jainarayan independently 
of his capacity as am adopted son Le. malik aof his gaddi. The property direct- 
ed to be given to him was given only im his capacity as an adopted son. It is 
to be noted that he had not only declared that Jainarayan would’ become the 
owner’ of the property other than the’two shops given to the daughters, but 
he had: also. directed that Jainarayan should. pay his dues and should tie’ his 
pagdi and he had also given instructions: that his pagds should be tied to Jai- 
narayan as'he was desirous of adopting him. Further the document which 
was executed both by the daughters as well as by Jainarayan on October 28, 

o “ ' | (867/13 M IL A; 1, 2. oy j 
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1930, shows that the instruction left behind by Makadeo making Jainarayan 
owner of his property other than the two houses was not independent of his . 
capacity as an adopted son. The following two relegant portions from this 
deed make the position clear :— z 

“And, it was the desire of his heart that Jainarayan should get somè of,his estate, 
and that he should continue his name as his father. di a A a 
about the disposition of his estate... 

In case Jainarayan does not continue the mame Jainarayan son of Mahadeo (Mafiedeo 

Jainarayan according to Marwadi style), then Noa 1-2-3 daughters of Mahadeoji have 
got full authority to demand back by right of inheritance Mahadeoji’s estate given to 
him.” 
Thus, it is clear that what Mahadeo intended to give Jainarayan was only an 
estate by way of inheritance on his accepting the position of an adopted son of 
Mahadeo by tying his pagdi. The other oral evidence on which reliance is placed 
on behalf of the respondents does not take the case any further than the evidence 
of Kanhayalal and Rukhminibai. Disagreeing with the finding of the trial 
Court, we hold that Mahadeo, by an oral will, had given only two houses, 
known as shops, to his daughters. He had not given any property to Jai- 
narayan irrespective of his accepting the position of an adopted son of Maha- 
deo by tying his pagdi. He had also nominated Jainarayan for being adopted 
as son to him and for that purpose had given instructions that his pagdi be tied 
to Jamarayan. This property which is given to the daughters is shown in 
the deed dated October 28, 1930 (exh. P-1), which ig item No. 1 of sch. A of 
the plaint. No dispute as regards the identity of this roperty was: raised 
before us if the oral will was upheld by us. Defendant No. 2, therefore, can 
succeed in this case only if he is able to establish that he is the validly adopt- 
ed son of Mahadeo in accordance with the custom prevailing amongst Agarwal 
Banias. 

It is urged on behalf of the appellant that this evidence should not be 
accepted. According to the learned counsel, the evidence of the witnesses 
examined on behalf of Jainarayan shows that Mahadeo wanted to adopt Jai- 
narayan since a long time before his death; that if really this was so, Mahadeo 
would have adopted him during hig lifetime; that Jainarayan also was not 
residing with Mahadeo; and that this shows that Mahadeo never intended to 
adopt him. He characterizes the evidence put forward on behalf of defend- 
ant No. 2 as a got-up one. In our view this contention has no force. If there 
is a custom as alleged by Jainarayan that a person can nominate his succes- 
sor and if he does so, his turban can be tied on the head of the nominee even 
after his death and the nominee thereby becomes his adopted son, then it is 
easy to finderstand why the adoption is not made during the’ lifetime of 
the person making the nomination. This condact of Mahadeo, therefore, in 
not adopting Jainarayan during his lifetime does not militate ageinst the 
probative force of the evidence of these witnesses. - 

This brings us to the second question. As already stated, a¢cording to the 
plaintiff, Mahadeo’s family belonged to Jaipur in Rajputana (Marwar), while, 
according to the defence, the family originally belonged to Agroha in Hissar 
district of Punjab and from there it first migrated to Jaipur and then to 
Berar. [After discussing the evidence his Lordship proceeded]: 

We, therefore, agreeing with the trial Court, hofd that the family Sf Maha- 
deo originally belonged to Agrohaein Hissar district in Panjab and therefrom 
it migrated first to Jaipur in Marwar and then to Berar. 

Now, it is well settled that if nothing is known about a person except that 
he lived in a certain place, it will be assumed that his personal law is the law 
which prevails in that place, but if more is known, then in accordance with 
that knowledge his personal law must be determined unless it can be shown 
that he has renounced his original law in favour of the law of the place to 
which he has migrated. In other words, when such an original variance of 
law is once established, the presumption arises. that it continues and the onus 
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of making out lies on these who assert that it has ceased by conformity with 
. the law of the new domicile. Now, in the instant case it is not the plea of the 
plaintiff that on migration to Jaipur or Yeotmal the family of Mahadeo, or 
Agarwals in al, had conformed in its religious and social usages, to the 
locality in which it had settled. As already stated, we have found that Maha- 
deo’s apie en belonged to Agroha and from there it migrated. The 
family, thereftre, will, in the matter of adoption, be governed by the law 
prevail , in Hisar district so far as it is in variance from the law of the 
domicile. T 
This brings us to the consideration of the custom alleged by the defendants 
in support of their case. In our opinion, the rest of the points for deter- 
mination ie. Nog. 3 and 4, can conveniently be considered together. Sir W. 
H. Rattigan at page 492 of his book ‘‘A Digest of Customary Law in the 
FPunjab’’, 18th edn., observes: 
“In the Punjab adoption under customary Law is different from adoption under 
Hindu Law in many respects. The latter is founded on a spiritual idea, varying from 
the belief that a son is necessary to save a man’s soul fram the ‘Hell called Pat’, to the 
very natural feeling of regret that your line should become extinct; that there should 
be no one to represent you in the family gatherings and offer the pind. The essence of 
the Hindu adoption being true sonship, all the rules regarding it are intended to give 
effect to this idea. The person adopted must be a mere infant; his mother must be a 
person whom the adoptor could have married; there is a formal transfer of the patria 
potestas from the natural to the adoptive father; there is the same religious ceremony 
as at the birth of a son; in short, the only difference between the adopted and the natural 
gon is the one which cannot be obliterated the birth itself... 


customary appointment of an heir, and consequently religious rights are not necessary 
to constitute a valid adoption even among Hindus of non-agricultural classes. The really 
important thing is the unequivocal intention and treatment. 

Thus one of the essential requirements for the validity of an adoption is that it should 
be made public. And this can be effected either by a formal declaration before the 
clansmen, or by a written declaration, either preceded or followed by some treatment 
consistent with a deliberate appoinment, or by a long course of treatment, ‘evidencing . 
an upequivecal intention to appoint the specified person as hetr.’” (Italics are by us). 
‘At p. 528 it is further observed that under the customary law adoption of an 
orphan is generally not considered invalid. , ° 
‘The aforesaid book of Rattigan is a well-known authpritative publication on 
the Customary Law of Punjab. It is true that the custom even in Ppnjab 
varies from tribe to tribe and from one locality to another. It is, “therefore, 
necessary *to see how far the aforesaid custom prevails amongst the Agarwals. 
In an article ‘‘Adoption among Marwari Agrawals’’,’ Lala Chiranjilal 
Agarwal observes (p. 88) that an adoption among the Agarwals is pure- 
ly.a secular affair, not being regarded as an act of any religious sanctity; 
that no ceremony is necessary for adoption except tying of turban on the head 
of the adoptee. or distribution of cocoanuts and sweets; that there is nod much 
difference between Vaishnavas and Joins and whatever difference there might 
be between them. tn rituals of worship there does not appear to be any in the 
rules relĝting to the adoption recognised by the caste as a whole; and that 
there is no bar of marriage or age for the nyrpose of adoption. (Italics are, by 
us). This article of Mr. Agarwal has been cited with approval by a Division 
Bench of the Nagpur High Court in Govindram v. Shecprasad.® 

Thus it is clear that amongst Agarwéls, either Vaishnavas or Jains, adoption 
is purely a secular affair. No ceremony is necessary for an adoption except 
tying of turban on the, head of the adoptee or distribution of cocoanuts. 

It ig next necessary to consider how far an adoption of an orphan is accept- 
ed among the Agarwal sect, who has migrated from Punjab. In Chiman Lal 
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Y. Hari Chand! the dispute was raised regarding th® adoption of an‘ orphan’ 
in an Agarwal Bania family of Zira in Punjab.- The validity of the.adoption - 
depended upon whether they were governed by custogiary law or by Hindu 
law.: ‘The case went up before the Judicial Committee of Ea Council. 
The Courts below had concurrently. found that in the class to which the par- 
ties belonged the rules: of Hindu law as to adoption did not a ly, and that 
by the customary law applicable to that class an unequivocal feclara tiog by 
the adopting ‘father-that a boy had been adopted, and the subsequent treat- 
ment of that boy as the adopted son was sufficient to constitute a valid’ adopt- 
ion.’ The Courts below farthe: held that, according to the custom, the -plam- 
tiff who was an orphan at the time of his adoption was validly adopted... Their 
Lordships of the: Judicial Committee affirmed this decision. - They, however 

owing to the limited nature of the evidence tendered in that case ‘ag ‘to’ thé 
custom among Agarwal Banias of Zira, confined the effect’ of their. decision 
' to that particular case. l l i ere gat 

` The question again came up before this Court in Parshottam: Ganpat’ v. 
Vemchand Ganpat? wherein the adoption of an orphan was upheld. The par- 
ties were Agarwal Jains then residing in Western India. At page 763 it is 
observed : ig oh ane 

. -".,.But H the recognition of the different standpoint that governs adoption in 
case.of Jains from that applying in the case of orthodox Hindus. cannot go so far os 
suggested in the pensages I have just quoted, yet it seems to me that im thia case 

Cour} may legitimately give due weight to the fact that the restriction against the 
tion of orphans imposed by Hindu law would not acturally pe. 
That restriction follows from the rule of Hindu low that only a father or mother 
give in adoption and that there must be a giving and taking of the adopted, son. 

as among the Jains adoption is purely a secular institution, i 
triction disappears; and . the ceremony of giving. 


an adoption of orphans hes been recognized as valid in the case. , 

the Chief Court of the Punjab and, the Privy. Council.: As pointed out in ihe 

pf the lower Court, tt is quite clear that the, Agarwalas there referred. to are Jains; and 

such Agarwala Jains figure also in Sheo Singh Ral v. Dakho* and Asharfl Kumwar v. 
judi 
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to` exist. Also so far as public policy affecta the matter, there can’ be no qyestion that 
_.. In view of the, aforesaid two decisions of the Judicial Committee of-the Privy 
‘Council we do .not propose to discuss the other decisions cited by, the. learned 
counsel, for the respondents. They also do not relate to: an adoption of an 


_ 1 (1913) I: L. R. 40 OL 879, 8.o. 15 Bom.’ 4 (1878) LL.R. 1 AIL 68$, 7.0, ` ' 
L. R, 646, p.o 0 eae 


P. _ 8 (1908) LER. 30'AlL 197, at pp.'210, 211, 
2 (1920)'T. L. R. 45 Bam.’ 784, 8.0.28 Bam: 213. a ae A 
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3 (1913) LL-R. 40 Cal. 879 at p. 883, s.c. 15 7 (1899) LL.R. 27 Oal. 379, 399, 
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orphan in Agarwal sect hough in those: decisions an’adoption 6f-an orphan 
. was upheld. amongst other communities résiding’ ‘in: or-shigrated from‘: Punjab. 

The learned counsel fpr ‘the appellant: reliés’ on: thé decisions in Bhagvandas 
Tejmal v. Krasmal!, Dhanraj Joharmal. -v. - Sori’ Bas?’ and Ramdagal 
vi Chatugbhujlal® in: support: of: his "contention: that:''amongst Agarwals 
there is no m recognizing -an-ddoption ofan orphan. “In our opinion, 
the gforesaid Aecisions do not- support his proposition: In Bhagvandas Tej- 
mat v. Haymal (supra) thd‘ parties to the suit professing Jairi religion were at 
the material time residing at Ahmadnagar in- Bombay Presidency. One Tej- 
mal had three sons who' survived him. : Of these Lachimahdas was the eldest. 
He died in 1867. without issue,- but leaving: a- widow Hirabai; who survived 
lim and died in September 1868. The two other sons:of Tejmal—Ganeshdas 
and Bhagvandas—were the defendants, in:'the case. Some fime previous to 
her death Hirabai, widow of ‘Tejmal,- was-desirous ‘of adopting & son.. In.her 
last illness she decided to adopt Rajmal, the son: of Ganeshdas, but she died 
without adopting him. Ganeshdas, Bhagvandas “and. some other persons ap- 
peared to have given, with certain ceremonies,.Rajmal as adopted son to his 
uncle Lachimandas and aunt Hirabai, .On'the.same day.a deed purporting to 
be a deed of adoption was executed by ,Bhagvandas. ,Rajmal brought that 
suit to establish his sole right to the property. Jeft-by Lachimandas and Hira- 
bai as their adopted son. . He, in support of his adoption, relied.upon,a custom, 
of Jam Marwadi caste, as well in Marwad, asin Ahmadnagar. Rajmal’s naty- 
ral father Ganeshdas did not question the validity of the adoption. . Bhagvan-, 
das, however, contended that the adoption: was invalid under Hindu law. 
Their Lordships of the Privy _Council.;dismissed the plaintiff’s suit on the 


ground of the insufficiency. of evidence, tendered in that case on,behalf of the 
plaintif. At page 264 of the report it is-obseryed: :..... ..; ae Se 
“There are, then, but three, perfect: instances established in proof, and. af these, the 
most remote happened less than,quarter of a century ago. It is ‘impossible to regard 
guch cases as proof of an ancient, still lesa of an immemorial, custom, unsupported, as 
they are, by a single text from any ‘book of authority, amongst: the Jainas themselves or 
amongst the Hindus’ at large, or, by ‘any, panditi yotl, priest; or other expert. For these 
reasons, we are of opinion. that. the plaintiff has failed: to prove the existence of any 
such deviation fram the Hindu Jaw: of this Presidency .as he. hes asserted.” ` BE 
All that their Lordships held wag that the custom could ‘not be said: to have 
been established on the evidence adduced in the case before them. They did 
not hold -that there could be no. such!‘custom to all. ‘The ‘aforesaid remarks 
were considered by another Division Bench: of this’ Court. in Parshottam ' Qan- 
pat v. Vemchand Qanpatt: Macleod: C.J: observed: (p. 759) r- . © 
“...These remarks would appear to me. most pertinent, but from‘ the later cass 
which have*’come before the Courts'on which tt was sought to establish'a custom, it 
seems to be no longer considered that the evidence of modern instances, which alone can 
be proved by oral evidence, ‘cannot establish the custom; unless the’ Court is satisfied by 
the evidence of texts or experts that’those instances have occurréd In pursuance ‘of a 
Tésognised custom, in order to link the present with the past.” " 
After considering ‘certain decisions, the learned Chief ‘Justice at page 760 fur- 
ther obgerved : e i ' g ' S a : 
OTF, thep,. the evidence shows: that for''a ‘cartain' number of years, and some ‘cases 
appear to lay down as a useful guide a period of twenty years, there have been a number 
of instances in which fhe alleged custom “has bedh ‘recognized,- the ‘presumption arises 
that the parties concerned have acted in that manner,'not from the desire to set up a. 
new custom, but because they are acting in ‘agcordance with the’ tradition of immamortial 
usage. .. and as long as texts are not cited: and experts called to negative the alleged cus- 
tom, it is unnecessary to cite texts or call experts‘to support it.” * gk 
1 (1878) 10 Bom. H. O. R. 241, - eee 12, : 
2 (1935) L LR. 53 Cal 482 Bio. 37 Hom, High Coue, ari a ilar lie ag 
L. R. 837, ro > - i < 4 (1920) L È R. 48 Bom. 754 so. 
3 (1955) Beoond Appeal No, 730.of 1948, “48 Bom. L. R. 337, 0 CO T oa 
L R% 
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We are, therefore, of opinion that the decision in Bhagvandas Tejmal v. Raj- 
mat is no authority for holding that thera is no custom amongst the Agarwals . 
under which an adoption of an orphan is recognized. 

In Bamdayal v. Chaturbhujlal, no doubt, the dispute related to the 
validity of the adoption of an orphan of Vaishnava Agarwdls yho were 

j themselves as Delliwala Agarwals. However, the p raised was 
that the parties, on their migration to Berar about 200 years back, had adopted 
the custom of Berar where they resided since about 200 years ago. An at- 
tempt was made at the ap te stage before the High Court to support the 
adoption with the aid of customary law of the original place from which 
the parties claimed to have migrated. This was not allowed to be done. The 
learned Judges in para. 16 of their judgment observed: 

“Actually the defendants did not rely on the law of origin or on any custom in that 
law as empowering the widow to make an adoption without proof of authority from her 
husband. The adoption was sought to be maintained solely on the ground of adoption 
of custom prevailing in Berar and West Khandesh and not because of any custom in 
Punjab or any custom governing the caste as such without reference to the locality.” 
This decision, therefore, has no relevance for the issue under consideration. 

The third decision on which reliance was placed on behalf of the appellant, 
in our view, not only does not support the appellant but supports the respond- 
ents. The relevant facts as stated in tha report in brief are: The suit was 
brought by Sonibai, daughter of one Ramdhan, for a declaration that she was 
entitled, by inheritance, to the estate of her father Ramdhan, who died in 
Amravati in Berar on June 14, 1914. This Ramdhan resided and carried on 
business at Khanapor in Amravati district while his brother Joharmal lived 
' in Chandur Bazar, another township in Amravati district. Both were Agar- 
wals by caste. Joharmal died in September 1912 and the defendant Dhanraj 
claimed to be adopted by this Joharmal some years before his death. He 
took possession of the estate of Ramdhan on his death in 1914 and claimed to 
be entitled to Ramdhan’s property as an adopted son of Joharmal. In order 
to establish his right of succession to Ramdhan’s estate in opposition to the 
claim of Ramdhan’s rightful heir, Dhanraj alleged that he had been adopted 
in accordance with the rules preseribed by Hindu law and that the essential 
rites were duly performed. He further alleged that Joharmal and Ramdhan 
were joint and undivided. Plaintiff Sonibai’s case, on the other hand, was 
that in the yaar 1908 when the formal adoption of Dhanraj was alleged to 
have taken place, he was an orphan and as such could not be validly adopted 
under the Hindu law. She further denied that Joharmal and Ramdhan were 
joiné& According to her, Joharmal and Ramdhan were separate in caste, and 
consequently Dhanraj, even if he had been adopted, could not claim the estate 
of Ramdhan. To the allegation of the nlaintif? that in 1908 both the defend- 
ant’s parents were dead and, therefore, he could not have been validly adopt- 
ed, the defendant Dhanraj averred that m the year 1908 his mother who was 
alive at that time gave him in adoption to Joharmal although the usual cere- 
monies and the document connected with the adoption were completed in 1908. 
He further contended that Ramdhan was estopped by his conduct from im- 
pugning the validity of-the adoption and consequently the plaintiff was affect- 
ed by the said estoppel. The trial Court found t the adoption had taken 
place. On appeal the Judicial Commissioner’s Court held that Dhanraj had 
failed to prove giving and taking in 1908, as alleged by Shim, as was required 
to be established under the Hindu law. Neither Ramdhan nor the plaintiff 
was estopped from impugning the vglidity of defendant’s adoption. 

Considering the question about the alleged giving and taking, their Lord- 
ships came to the conclusion that what had happened was not giving of Dhan- 
raj in adoption by his mother to Joharmal in 1903 but only tying of a turban 
by Joharmal on Dhanraj’s head in 1908 and giving a feast to the vanchas. 
Considering the question of estoppel raised by Dhanraj against Ramdhan and 
bis daughter Sonibai, at pages 493 to 495 it is observed: : 
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“...Assuming, however, that such a status can be established by applying the doc- 
trine of equitable estoppel embodied in section 115, so as to affect the rights of persons 
' other than the adopter, it is necessary to consider in the first place what actually bappen- 
ed tn 1908, and what were the acts and representations of Ramdban which created the 
estoppel. He imsaid to have brought the boy to Chandur Bazar from his native village; 
to have betome a witness to the deed of adoption; allowed him to perform the crema- 
tion ceremony df Joharmal; and at the time of his marriage represented him to be the 
adopted son of Jobarmal. 

The parties to this litigation belong to the caste or sect of Agarwallas. These 
Agarwallas, as has been pointed out in the case of Bhagvandas Tejmal v. Raj}mal 
generally adhere to Jainism and repudiate the Brahminical doctrines relating to obsequial 
ceremonies, the performance of Sraddha, the offering of oblations for the salvation af 
the soul af the deceased, nor do they believe that a son, either by birth or by adoption, 
confers spiritual benefit on the father. l 

The Agarwallas are said to be divided into a number of sub-castes or sects... 

Among the Agarwallas the qualifying age for adoption extends to the 32nd year; 
end the only ceremony consists in tying a turban round the head of the young man who 
is being adopted, in the presence of the principal men of the community (the panchas) 
and giving them a feast. Accordingly to the document D. 63, as well as the agreement D. 62, 
this was the only ceremony performed in 1908, and it is exactly the ceremony referred 
to in Sheo Singh Rai v. Dakho. 

Their Lordships have no doubt on the evidence that the story about a regular Hindu 
or, rather, Brahminical adoption in 1903 was invented with the object of giving to an 
ordinary Agarwalla adoption, the rights of collateral succession,... 

Hf the Brahminical fringe ia taken off, the whole of the evidence tn the present 
case points to a secular adoption in 1908, and so far as the representation and acts of 
Ramdhan ere concerned, they only relate to that adoption.” 

Thus it will be seen that, in the opinion of their Lordships of the Privy Coun- 
cil, the adoption of an orphan by tying a turban on his head is sufficient to con- 
stitute a secular adoption, but that is not sufficient to constitute a regular Hindu 
or Brahminical adoption, entitling him to a collateral succession. An adopted son 
in this form may not be entitled to succeed to the agnates of the adoptive father. 
But their Lordships have nowhere held that he was not entitled to succeed to 
the estate of his adoptive father. Further, the facts found m that case show 
that Dhanraj’s adoption in this form was recognized by the brother of Ram- 
dhan. This authority, therefore, is of no assistance to the appellant’s case, 
but, on the other hand, goes to a great length m supporting theeplea raised by 
the respondents about the existence of the custom. 

We will now turn to consider the oral evidence tendered in the case. [His 
Lordship after considering the oral evidence proceeded :] e ° 

This instance of adoption of Nagarmal as a son to Hanumandas by pagdi- 
tying ceremony in pursuance of the wishes expressed by Hanumandas goes to 
fully support the custom pleaded by the defendants. Out of these witnesses 
Gangadhar (2 D.W. 4) and Nathmal (2 D.W. 9) also generally depose to 
the aforesaid custom of adoption by pagdt-tying ceremony and also of an 
orphan amongst the Agarwal Baniyas. ° 

We will now proceed to consider the evidence tendered on behalf of the 
PaT in rebuttal of this custom. [After referring to that evidence His 

rdship Broceeded :] . 

It is beyond doubt that on the 18th or [th day of Mahadeo’s death his 
pagdi was tied on the head of Jainmarayan. At that time all his daughters 
were present. On that day a deed was executed whereunder distribution of 
the property was effected between the “daughters and Jainarayan according 
to the wishes of Mahadeo. This deed mentions that Mahadeo had expreased a 
desire that Jainarayan should continue his line and name. It is signed by 
two of his daughters, Saraswati and Anchibai (mother of the plamtiff). It 
also bears the thumbmark of his third daughter Narbada. It was duly regis- 
tered. It is clear that this deed was executed with sufficient publicity. It 
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was not challenged till the date of suit by any person. The trial Court has 
found that since the tying of the pagdi, Jainarayan has been recognised as an . 
adopted son of Mahadeo. He has been styling himself as Jainarayan son of 
Mahadeo, and has been managing his property and haf# also paid off his debts. 
These findings had not been challenged before us. Had the adé@ption of Jai? 
narayan been contrary to the custom prevailing amongst the Agarfval Bani- 
yas, one would have naturally expected e challenge to the claimfof Jainarayan 
as an adopted son of Mahadeo at a much earlier stage. Further, it is t be 
noted that defendant No. 1 Damodhar, who stands equally to gain along with 
the plaintiff, is not challenging Jainarayan’s claim as an adopted son. 

For reasons stated above, in our opinion, suffice it to say that for purposes 
of this case there was sufficient evidence and material before the trial 
to come to the conclusion that amongst Agarwals the adoption is a secular 
affair. The only essential ceremony of adoption is the tying of a turban of the 
person nominating to the nominee. No giving and taking as such is neces- 
sary. The tying of the pagdi ceremony could be performed even after the 
death of the person nominating. The nominee can be an orphan and a mar- 
ried man. We, therefore, uphold the finding of the trial Court. 

As already stated before, it is not in dispute that Jainarayan, as a matter 
of fact, tied the turban of Mahadeo on the 18th or 14th day of Mahadeo’s 
death in the presence of his daughters and Panchas. It was contended on 
behalf of the appellant that this was because Jainarayan performed the last 
rites and obsequies of Mahadeo, and the evidence on record shows that a per- 
son who performs the last rites and obsequies of the deceased, ties his turban 
on the 13th or 14th day of his death, but in the instant case this was not the 
only reason. Besides the fact that Jainarayan had performed the last rites 
and obsequies of Mahadeo, Mahadeo also had nominated Jainarayan as a suc- 
cessor to him and had directed that for this purpose his pagdi be tied on his 
head. This direction of Mahadeo, coupled with the fact that Jainarayan 
tied Mahadeo’s pagdi on the 18th or 14th day of Mahadeo’s death, gave him 
the status of an adopted son of Mahadeo according to the customary law pre- 
vailing in that community. 

It is next necessary to consider one more contention raised on behalf of the 
appellant. It is urged that even if Jeinarayan had been validly adopted as a 
son to Mahadeo, he was adopted 13 or 14 days after Mahadeo’s death; the in- 
heritance opened up on the death of Mehadeo could not be held in abeyance; 
the property of Mahadeo on his death had vested in his daughters; the adopt- 
jon of Jainarayan, therefore, had no effect of divesting the estate of Mahadeo 
which had already vested in his daughters. Reliance is placed on the deci- 
sion, Shfinivas Krishnarao v. Narayan Devji’. In our opinion, this conten- 
tion also has no force. What ia held in this case is that the ground on which 
an adopted son is held entitled to take in defeasance of the rights acquired 
prior to his adoption is that in the eye of law his adoption relates back, by a 
legal fiction, to the date of the death of his adoptive father, he being put in a 
position of a posthumous son. It applies only when the claim made by the 
adopted son relates to the estate of his adoptive father. The theory on which 
this doctrine is based is that there should be no hiatus in the continuity of the 
line of the adoptive father. Their Lordships in explaining the scope of this prin- 
ciple have observed that this doctrine has appli¢ation only when the question 
relates to the succession of the property of the adoptive father and not when it 
relates to the succession of the property of his collate It is to be noted 
that in the instant case we are concerned only with the property left behind 
by the adoptive father Mahadeo. The dispute does not relate to any property 
of Mahadeo’s collaterals. 

In the result, thig appeal fails and is dismissed with costs. 


Appeal dismissed. 


1 (1954) 57 Bom, L. R, 678, 6.0. 
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Before Mra Justice Mudholkar and Mr. Justice Badkas. 

è THE BERAR OIL INDUSTRIES v. N. H. MAJUMDAR.* 

Central Prévinces ond Berar Industrial Disputes Settlement Act (C. P. Act XXIII of 
1947), Secs. ¥2(1), 23(1), 41 and 61(2)(a)—State Industrial Court and District Indus- 
Mal Court, jurisdiction of—Power of State Industrial Court and District Industrial 
Court to entertain appHcahon under s. d1—Rules 36 & 37 of rules framed under 
the Act. 
Under s. 41 of the C. P. and Berar Industrial Disputes Settlement Act, 1947, the 
State Industrial Court and the District Industrial Court have a coordinate jurisdiction 
in the matter of considering whether a strike or a lock-out or any change is illegal 
or not. This provision is to be read with sa. 22(1) and 23(1) of the Act. The 
“matters” referred to in these sections had to be prescribed somewhere, either 
in the Act or in the Rules. There is no provision in the Act prescribing the “matter”, 
but the State Government under s. 61(2)(a) of the Act is empowered to make rules 
regarding all “matters”. The State Government is, therefore, competent to frame 
rules stating the matters which are to be made cognizable by the State Industrial 
Court and by the District Industrial Court. There is no provision in the Act which 
empowers the State Government to make rules limiting the right of a person speci- 
fled in s. 41 from making an application thereunder to a particular Court or differen- 
tiate between such persons in the matter of resort to a forum. 
The State Industrial Court has been given power to entertain such an application 
by sub-r. (g) of r. 87. , 
An application under s. 41 invoking the jurisdiction of the District Industrial Court 
for adjudication upon the matter whether any change is illegal or not can be made 
only by an employer or employees concerned or by the Labour Officer. 


THe facts appear in the judgment. 


T. L. Sheode and E. J. Mohari, for the petitioner. 
S. W. Dhabe, for respondent No. 2. 


MUDHOLKAR J. This is a petition under arts. 226 and 227 of the Constitu- 
tion for quashing the order of the State Industrial Court, Nagpur, declaring 
that the termination of the services of the employees m the oil mill section, 
whose services were terminated by the petitioner in pursuance of its notice 
dated June 23, 1956, on the ground of want of oilseed, was an illegal change, 
and further declaring that the imposition of a condition on the employees by 
the petitioner to the effect that the services of those employees whe may be 
re-employed after stocks are available would be terminated after the completion 
of the work of crushing the available seed as stated im the notice dated July 24, 
1956, was also an illegal change. 

The relevant facts are briefly these: The petitioner carries on business at 
Akola and, among other things, is engaged mainly in the manufacture of 
vegetable ghee and allied products. There are several sections in its under- 
taking at Akola one of which is engaged in crushing and extracting oil from 
seed. This section, is known as the oil mill section. There were about 45 
persons engaged in this section. By the notice dated June 23, 1956, they were 
informed that on account of shortage of raw material and because of certain 
important trade reafons the oil mill sectio? will be closed with effect from 
June 25, 1956. The notice further stated that the management will try to find 
alternative employments for the permangnt employees but that the services of 
the temporary employees would stand terminated with effect from June 25, 
1956. It further stated that this notice will be regarded as 30 days notice as 
required by law and that such of the employees as are entitled for compensa- 
tion under the law will be given that compensation. By a subsequent notice 
dated July 24, 1956, the employees in the oil mill section were informed that 


*Decided, August 1, 1957, Special Civil Application No. 181 of 1957. 
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in view of the arrival of fresh raw materials the working of the mill would be 
continued only for such short period as may be necessary for crushing the ' 
existing ‘stocks of raw material. It further stated thatan option was given to 
the workers on the temporary roll whose services had already begn terminated 
to continue to work in the oil mill section of the factory during ghis short 
period and further that they would be permitted to return to Work subject to 


. the condition that their services would stand terminated on the" completiqn of 


the crushing work without any further notice being given to them, The per- 
manent employees were informed that 

“the working of the arrangements as proposed in the notice referred to above will 
be undertaken after the work of crushing seed was finished.” — 
Presumably, by this it was meant that these persons would be provided with 
alternative employments as far as possible, 

It is common ground that the ng mill section was closed on June 28, 1956, 
and was re-opened on July 26, 1956. On August 10, 1956, respondent No. 2, 
which is a recognized Union of the employees in the National Berar Oil Indus- 
tries, made an application to the State [mdustrial Court under g. 41 of the 
Central Provinces and Berar Industrial Disputes Settlement Act, alleging, 
among other things, that the petitioner had effected an illegal change by reduc- 
ing the number of the employees-in the industry and asked for a declaration to 
that effect. The Union asked for a further declaration in that application to 
the effect that the proposed terms in the notice of July 24, 1956, also operated 
so as to effect an illegal change with regard to the terms of employment and 
that, therefore, this change be declared as illegal 

The application of the Union was opposed by the petitioner, firstly, on the 
ground that the State Industrial Court had no jurisdiction to entertain the 
application which fell within the jurisdiction of the District Industrial Court, 
Akola, and, secondly, on the ground that there was no ill change whatsoever 
and that what had taken place was a closure. The State Industrial Court held 
that it had jurisdiction to entertain the application, that what had taken place 
was not a closure but retrenchment and that this retrenchment was an illegal 
change. It further held that the terms set out in the notice dated July 24, 1956 
also purported to effect an illegal change, and thus granted the application of 

ondent No. 2 to this extent. 
Òn behalf of the petitioner the contention as to the lack of jurisdiction in 
the State Industrial Court was reiterated. It was urged that under r. 87(g) 
of the Rules framed under the C. P. and Berar Industrial Disputes Settlement 
Act read along with r. 86(d) of those rules, it was the District Industrial Court 
alors whch had jurisdiction to entertain the application and that the jurisdic- 
tion of the State Industrial Court was barred. Now, s. 41 of the Act, under 
which the application for declaration was made by respondent No. 2, reads thus: 

“The State Industrial Court or a District Industrial Court shall, on a reference made 
by the State Government, and may, on an application by any employer or employee con- 
cerned or by a representative of the employees concerned or by the Labour Officer, 
decide whether any strike or lock-out or any change of which notice has been given 
or which has taken place is illegal.” 
Taking this section by itself it would appear that the State Industrial Court 
and a District Industrial Court have a co-ordinate jurisdiction in éhe matter 
of considering whether a strike, or a lock-out or any chgnge is illegal or not. 
This provision, however, has to EA read with the provisions of ss. 22(1) and 
28(1) of the Act. Section 22(1) provides that 

“the State Government may constiure a State Industrial Court for determining 
industrial disputes and for dealing with such other industrial matters under the provi- 
sions of this Act as may be prescribed.” 
Section 28(1) likewise provides that the State Government 

“may constitrte a District Industrial Court for any local area to determine such 
industrial disputes and to deal with such other industrial matters under the provisions of 
this Act as may be prescribed.” 
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The-words we have italfcised in each- of these provisions would- clearly show 
that the matters had to be prescribed somewhere, either in the Act or in the 
Rules. There is no pgovision in the Act prescribing the matters and so we 
.have to go to the Rules which the State Government is empowered to make 
under 8.461(2)(a) of the Act. Under this provision the State Government 
may make de regarding ‘all matters which are to be prescribed or for which 
rulas are to be made under this Act.’ Therefore, it was competent to the 
State Government to frame rules stating the matters which were to be mado 
cognizable by the State Industrial Court and which were to be made cognizable 
by the District Industrial Court. Rules 86 and 87 purport to have been 
made in pursuance of the aforesaid power. We may point out that there is 
no provision in the Act which empowers the State Government to make rules 
limiting the right of a person specified in s. 41-from making an application 
thereunder to a particular Court or differentiate between such persons in 
the matter of resort to a forum.’ The relevant portion of r. 36 is as follows: 

“The District Industrial Court within the local area for which it is constituted shall 
have jurisdiction to hear and adjudicate upan— 

(a) any ‘industrial dispute arising within the District Industrial Court’s jurisdiction 
and not being a dispute of general application affecting the Industry as a whole, which 
may be referred by the Labour Commissioner or the Labour Officer to such Court; 

(b): ... 

(c) ... 

(d) the legality or illegality of any strike or lockout or of any change of which ` 
notice has been given or which has taken place upon an application by any employer or 
employee concerned or by the Labour Officer under section 41 provided the question con- 
cerns an industry exclusively within the local area of the Courts jurisdiction.” 

The relevant portion of r. 37 reads thus: 

“The State Industrial Court shall have jurisdiction in the following matters: ... 

(g) to decide about illegality of a strike or lockout or of any change about which 
an application or a reference is made under section 41 and which is not within the cog- 
nirance of a District Industrial Court.” . 

It is contended on behalf of the petitioner that an application of the kind 
made here by the Union lay before the District Industrial Court, Akola, either 
under sub-r. (a) or sub-r. (d) of r. 86 which we have quoted above. Sub-rule 
(a)- cannot be invoked in a case of this kind because it relates to a ag ies 
which has been referred to a District Industrial Court by tfe Labour - 
missioner or the Labour Officer. Such is not the case here. As regards sub-r. 
(d), no doubt, it does comprise a matter of the kind which is in dispute jn the 
present case, but an application under s. 41 invoking the jurisdiction of the 
District Industrial Court for adjudicating upon the matter can be made only 
by an employer or employes concerned or by the Labour Officer. The present 
application was, as already stated, made by the Union of the employees of 
the National Berar Oil Industries, Akola. Under this sub-rule, therefore, a 
Union could not have made an application to the District Industrial Court. 

On- behalf of the Union it is stated that the only tribunal before which it 
could make such an application was the State Industrial Court which had 
been given the power to entertain such an application by sub-r. (g) of r. 87 
of the réffles quoted above. ° In our opinion, the present application would fall 
under this provisiog and could be made before the State Industrial Court. 

It is, however, contended by Shri Sheode, who appears for the petitioner, 
that sub-r. (d) of r. 86 in so far as it contravenes s. 41 of the Act is bad and 
that we should so read the sub-rule as to make it consistent with the provisions 
of s. 41. In other words, what he wants us to do is to regard this sub-rule as 
ultra vires. Of course, Shri Sheode says that he does not want that to be done. 
But it is difficult to see how we can give effect to this argument without having 
to consider the validity of the rule. His argument is that the right of a party 
to make an application is conferred by s. 41. He points out that there are 
four categories of persons who are entitled under s. 41 to make an application 
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to the-appropriate authority and they are: (1) an emfployer, (2) an employee, 
(3) the Labour Officer and (4):a representative of the employees concerned. 
All these categories are treated equally by a. 41 and therg is nothing in ss, 22(1) 
and 23(1) of the Act which.empowers the State Government to, differentiate. 
amongst persons belonging to those categories. He contends that Jules can 
be made under s. 61(2)(a@) of the Act only for carrying out E provisions 
of the Act and must, therefore, not derogate from any provisién of the Act 
such as s. 41. There is, according to him, nothing in the Act which permits 
differentiation amongst, these categories or persons and justifies debarring of 
certain categories from making an application with regard: to a particular mat- 
ter before the State Industrial Court or a District Industrial Court. We may 
point ou} that no ground has been taken in the petition to the effect that any 
of the ‘rules framed by the State Government is inconsistent with any of the 
provisions of the Act. As already stated, if we have to give affect to this argu- 
ment, we will have to consider the vires of the rules. This cannot be done in the 
absence of a specific ground in this regard and also in the absence of a notice 
to the State Government which has framed the rules. Apart from that, even 
if the argument is accepted, it, would mean that sub-r. (d) of r. 36 is bad. If 
that is so, then the whole, of it would go. If that sub-rule goes away, there 
would be no restrictions on the powers of the State Industrial Court to enter- 
tain an application of the kind it had before it.. For, even according to the 
petitioner, an application like the present could be made before the District 
. Industrial Court, only under sub-r. (d) of r. 36, Under sub-rule (g) of r. 37, 
cognizance of an application in which the illegality of a strike, or a lock-out 
or of any change is challenged is barred by the State Industrial Court only 
where such an application, falls within the cognizance of a District Industrial 
Court as provided by r. 86. If the relevant provisions, i.e. sub-r. (d) of r. 86, 
under which such an application would fall, is struck down as bad or wira 
tires, then clearly there remains no bar to the jurisdiction of the State Indus- 
trial'Court to entertain an application of this kind.’ | 
The next argument is that this was really a case of closure of business and 
as such the provisions of the Industrial Disputes Settlement Act were not 
attracted at all. In our opinion there is no substance in the contention that 
what took place was merely a closure. No doubt according to the Union it was 
only a‘ lay-off, Le. temporary reduction in the strength of employees, but accord- 
ing to the learned Judge of the State-Industrial Court this was a case of 
retrenchment. The Supreme Court has held in M/s. P. 8. Mills Ltd. v. P. 8. 
Mills’ Mazdoor Union! that where one of the units of a company is closed, what 
happgns is retrenchrhent and not a closure of the busines. Retrenchment as 
defined ins. 2(00) and as used in‘section 25F of the Industrial Disputes Act, 
Act XIV of 1947), which is a Central Legislation, has as observed by their 
rdships of the Supreme Court in Hariprasad Shivshankar v. A. D. Davelkar® 
no wider meaning than the ordinary, accepted connotation of the word: it means 
the discharge of surplus labour or staff by the employer for any reason what- 
soever, otherwise than as a punishment inflicted by way of disciplinary action, 
and it has no application’ where the services of all workmen have been termi. 
nated by:the employer on a real and a bona fide closure of busines or where 
the services of all workmen have ‘been terminated by the employer on the busi- 
ness or undertaking being taken over by another &mployer. Their Lordships 
have. also observed that there is ig no case any’ retrenchment unless there ig 
discharge: of ‘surplus labour or ‘staff in continuing or running ind 
Now, as already stated, the Berar Oil Industries ig ‘one single undertaking 
and it manufactures vegetable ghee and allied products. Crushing of oil seed 
and extracting’ cil ia one of its activities. Whether the oil go extracted'is used 
exclusively for the manufacture of vegetable ghee and other products or it is 
also marketed separately is not cleat’ Whether it is go or not, it seems to us 
that extraction of oil is merely a part af the business of the undertaking. In 
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that sense, the oil mill cold only be regarded as a section of the entire under- 
taking, Le. the Berar Oil Industries. Closure of such a section would not mean 
a closure of the businesagin its entirety but would be merely the reduction of sur- 
plus staff engaged in one section of the undertaking. We would also point out 
that even ccording to Shri Harkare, the Secretary of the Berar Oil Industries : 
“There were 33 permanent employees in the Oil Mill section and about 10 to 12 
temperary workérs. Though we had closed the Oil Mill section we continued the ser- 
vices of all the 33 employees.” 
As already stated, the petitioner in the notice dated June 23, 1956, had stated 
that it would find alternative employments to those of the permanent workers 
in the oil mill section whose services had been terminated. The management 
treated the entire undertaking as a single entity and while reducing the strength 
of the employees in one of the sections promised to absorb them in other sections 
of the undertaking as far as possible. In these circumstances we must hold, 
according to the decision of the Supreme Court, that there was no closure of 
business as such but only a reduction in the number of the employees in the 
undertaking. Where such is the case, what are the rights of the employees so 
retrenched ? . 
Now in this regard we have a provision in Chap. V-A of Act XIV of 1947 
already referred to. Under this provision it is open to the employer to termi- 
nate the services of its employees after following the proper procedure and 
after paying compensation to the employees so retrenched. It has been held 
by the State Industrial Court that the provisions of this Chapter have not been 
complied with by the petitioner. No objection is taken in the grounds before 
us to the finding of the State Industrial Court in this regard. Suffice it to say 
that the State Industrial Court found that the payment of compensation to the 
employees retrenched and the service of notice on the State Government regard- 
ing the action taken have not been established in this case. The conditions laid 
down in the Central Act have thus not been fulfilled by the petitioner. In 
these circumstances, the action, taken by it could properly be regarded as an 
illegal change and the matter could thus be brought up before the State Indus- 
trial Court. 
For these reasons we dismiss the petition with costs. 
/ Petition dismissed. 


APPEAL FROM ORIGINAL CIVIL. 


o» Before Mr. Justice Tendolkar and Mr. Justice S. T. Desai. 


SALHMAHOMED HAJI HAROON KABLY v. MAHOMED TAHER 
JAFFRANI.*®* 
Letters Patent, Cl. 15—Order refustng to appotnt recetver—Whether such order judgment 

within cl. 15—Matntainability of appeal from order. 

An order refusing to appoint a receiver is not a Judgment within the meaning of 
cl. 15 of the Letters Patent, and, therefore, no appeal lies from such an order. 

The Justices of the Peace for Calcutta v. The Oriental Gas Company! and Vani- 
chand v. Lakhmichand,' applied. 

A. R. A. Arumugam Chettyar v. V. K. S. R. N. M. Kanappa Chettyar’ Sadiq AH 
v. Anwar AH,‘ Miya Mahomed v. Zorab and Jivanlal Narsi v Pirojshaw Vakharia 
& Co,’ referred to ° 


Tue facts appear in the judgment. 
*Decided, August 21, 1957. O. C. J. Appeal 4 tee I. L. R. 45 All. 66, 71-72 
94]. 


No. 81 of 1957: Suit No. 488 of 1951. 5 (1908) 11 Bom. L. 
1 (1872) 8 Beng. L. R. 488. 6 any I. L. R. 57 Bom 864, s.0. 35 
2 (1919) 21 Bom. L. R. 855. Bom. L. R. 15. 
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|, 8. V. Gupte, for the appellant. E 
M. J. Mtstree, for the respondent. 


TMNDOLKAR J. This is an appeal against.a judgment and ordgr of Coyajee 
J. on a notice of motion whereby he refused to appomt a Receiver pf certain 
property. The defendant is the son of the plaintiff and the shares of the 
plaintiff and the defendant in the said property are 4 annas*and 12 
respectively. It is alleged that there are two existing mortgages for Ra. i 
and Rs. 35,000 on this property. The plaintiff says that these mortgages are 
bogus and the only person who can file a suit to set aside the mortgages, 
according to the plaintiff, is a Receiver if appointed of the said property; and 
it is mainly on the ground that these mortgages ought to be set aside that an 
appointment of a Receiver was applied for. The learned Judge, although he 
came to the conclusion that there were circumstances in which the mo 
appeared to be suspicious, refused to appoint a Recelver but made an order for 
deposit of certain money per month for the share of the plaintiff in the income 
of the said property. It is against the order refusing the Receiver that the 
ee appeal has been filed. 

A preliminary objection has been raised as to the maintainability of the 
appeal, Now, it is clear that so far as this High Court is concerned, it has 
always adopted the definition of the word ‘judgment’ given by Couch O. J., 
in The Justices of the Peace for Calcutta v. The Oriental Gas Company,' 
guide for determining whether there is a judgment within the meaning of el. 15 
of the Letters Patent against which an appeal lies, and the definition is: 

“We think that “judgment” in clause 15 means a decision which affects the merits of 
the question between the parties by determining some right or liability.” 

Therefore, the essence of the matter is to see whether the order refusing a 
Receiver determines some right or liability between the parties. 

Now, it appears that the Rangoon and Allahabad High Courts have adopted 
a rule of- practice whereby if an order is appealable under the Civil Procedure 
Code, it is held to be a Judgment for the purpose of right of appeal under the 
Letters Patent. (See A.R.A. Arumugam Chettyar v. V.K.S.K.N.M. 
Kanappa Chettyar? and Kadig Ali v. Anwar AK.S) This view, however, has never 
prevailed with this Court; and there are cases where an order wbich is not 
appealable under the Civil Procedure Code has been held to be appealable, if 
made on the Original Side of the High Court, under the Letters Patent, and 
vice versa. We must, therefore, proceed to apply the ratio laid down by Chief 
Justice Couch in the Calcutta case which this Court has always applied for 
detefminsng what is a judgment. 

Mr. Gupte for the appellant has drawn our attention to certain gases; and 
the earliest of them is a decision in Miya Mahomed v. Zorabs*+ in which a Divi- 
gion Bench of this Court held that an order directing the issue of a commission 
for the examination of witnesses is not a ‘‘jJudgment’’ within the meaning of 
a 15 of the Letters Patent and no appeal lies. In delivering judgment Scott 

J., cites a passage from the observations of Sir Richard Couch in Hadjee 
TARA Hadjes Hubbesb v. Hadjes Mahomed Hadjee Joosubf to tho effect 
(p. 101): 

“Tt was held by the High Court at Madras in Desouzn v. EEE R EENET, 
under this clause of the Charter subject to appeal. We mgy not agree in all the 
reasons which the learned Judges that Court gave for their decision, but we do 
agree in the conclusion that this is an appealable order. It is of great importance to the 
partes. It is not a mere formal order, of an order merely regulating the procedure in 
the suit, but one that has effect of giving a jurisdiction to the Court which it otherwise 
would not have. And it may fairly be said to determine some right between them, viz., 
the right to sue in a particular Court, and to compel the defendants who are not within 

1 (172) 8 Beng. L. R. 488. 4 (1909) 11 Bom. L. R. 241, 


2 (1027) IL L. R. & Ran. 99. 5 (1874) 18 Beng. L. R. 9l. 
3 (1922) L. L. R. 45 All. 66, 71-72. 5a (1868) 8 Mad. H. O. R. 38h 
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its jurisdiction to come in and defend the suit, or if they-do not, to make tbem Hable 
to have a decree passed against them in their absence.” 

Mr. Gupte relies on the words ‘‘It is of great importance to the parties’’ as if 
they were tite ratio of the decision of the case. But obviously the passage 
must be tead as a whole and it is quite clear that the deciding factor was what 
the learned J states in terms to be that ‘‘it may fairly be said to determine 
somè right between the parties’’. Now, with respect to the learned Judge he 
could not possibly have wanted to lay down that if an order made is of great 
importance it becomes a judgment, and, therefore, is appealable, because one 
can. conceive of numerous orders which may not be judgments, but, undoubt- 
edly are of great importance to the parties. This passage, therefore, does not, 
in our opinion, depart from the principle laid down in The Justices of the Peace 
for Caloutia v. The Oriental Gas Company that there must be a right determined 
between the parties. 

Mr. Gupte also drew our attention to a case reported in Jivanlal Narsi v. Ptroj- 
shaw Vakharia & Co.’ In that a case a Division Bench of this Court held that as 
a decision under a. 10 of the Civil Procedure Code determines the right of a 
plaintiff to sue in the Bombay High Court, a decree on such a decision is a ‘‘judg- 
ment’? within the meaning of cl. 15 of the Letters Patent; and in the judgment of 
Blackwell J. the passage from the judgment in Hadjee Ismail Hadjes Hubbeebd v. 
Hadjes Mahomed Hadjee Joosub is set out. But the learned Judge does not re- 
produce the whole passage which was reproduced in Miya Mahomed v. Zorabi but 
reproduces only upto the point when the learned Judge refers to the fact that 
it may fairly be said that a right had been determined between the parties. 
Mr. Gupte, therefore, argues that the learned Judge in any event appears to 
have emphasised in that Judgment the statement that the ‘‘order is of great 
importance to the parties’ as the ratio of the decison. With respect we can- 
not share this view, and as we have already pointed out the true ratio of the 
judgment of Chief Justice Couch in Hadjee Ismail Hadjee Hubbeed v. Hadjes 
Mahomed Hadjes Joosub was that there was a determination of a right bet- 
ween the parties. 

Then Mr. Gupte argues that a party seeking appomtment of a Receiver has 
a right to have the property safeguarded; and where a Receiver is not appoint- 
ed and the order his right to have the property safeguarded is thereby 
affected. Now, in the first instance it is rather a difficult thing to talk of a 
party’s right to have the property safeguarded, for O. XL, n 1, which deals 
with the appointment of Receiver confera a discretion on the Court to 
appoint a ecevit where it appears to the Court to be just and con- 


venient. Therefore, prima facie at any rate it does appear that it would 
be wrong-to consider the right to apply for a Receiver as a right to 
have the property safeguarded. Undoubtedly the party has a right to 
apply to the Court for a Receiver, but he has no right of obtaining a Receiver 
which alone can safeguard the property. But, in any event, the refusal to 
appoint a Receiver appears to us to stand on the same footing as a refusal to 
grant an injunction so far as it affects any alleged right of the party; and 
there is a decision of this Court in which it has been held that an order refus- 
ing an injunctior is not a judgment for the purpose of cl. 15 of the Letters 
Patent. ° That is the decision in Vantchand v. Lakhmichand.- There 
the Court had refpsed to restrain the defendant by an order and injune- 
tion from prosecuting his suit in a foteign Court and this order was 
held not to be a ‘‘judgment’’ within the meaning of cel 15 of the 
Letters Patent. Justice Heaton in dhis judgment also drew attention to 
the fact that the Court had jurisdiction to grant or refuse an injunction and 
refusal of an injunction could not be said to be a deprivation of any right of 
the parties. In our opinion that case applies with equal force to a case where 
a Receiver has been refused. It may well be that where a Receiver is ap- 


1 (193%) L L. B. 57 Bom. 864, s.o. 35 2 (1919) 21 Bom. L. R. 955, 
Ban. I. R. 15. i 
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pointed, the order may be a ‘‘judgment’’ because it *may deprive some party 
of his present right to possession; but that is not the case with which we are ' 
concerned in this appeaL Where a Receiver is refused, it appears to us that 
no right of a party is thereby determined, and therefore there 1800 judgment 
within the meaning of cL 15 of the Letters Patent and no appeal leg 

The preliminary objection must, therefore, succeed. The appeal, therefore, 
fails and will be dismissed with costs. $ š 

Liberty to the respondent’s attorneys to withdraw the sum of Rs. 500 depo- 
sited in Court. 

Appeal dismissed. 
Attorneys for appellant: Matubhat Jamistram & Madan. 
Attorneys for respondent: N. Tijoriwala & Co. 


ORIGINAL CIVIL. 


Before Mr. Justice S. T. Desai. 


DINBAI R. WADIA v. FARUKH MOBEDJINA.* 


Tort—Master and servant—Princtpal and agent—Liability of person for another's tort 
tn virtue of that other person’s relation to him, though other person not apecifically 
authorised—Applicability of test of essential element of control incidental to such 
relation—Consent or permission to use car given by owner whether results in agency 
—Friend or relation of owner of car, drimng it at request of owner, when can be 
said to be employed as agent—Damages in cases of actionable negligence resulting in 
death—Estimate how to be made—Fatal Accidents Act (XIU of 1855), Secs. 1, 2. 


It is not possible to draw any hard-and-~fast line between the class of cases which 
are within and without the relation of master and servant. But it is easy enough to 
apply the test of the essential element of control which is necessarily incidental to 
the relation. Mere consent or permission given by the owner to usa his car cannot 
be regarded as resulting in agency even in the generic sense In which that expression 
is understood. Permission simpliciter cannot create employment as servant or agent 
On the other hand a friend or a relative of the owner of a car can be said to have 
been employed as an agent to drive it even when the employment is the result of a 
rgquest by the owner, is pro tempore and the service is rendered gratuitously or even 
to confer an obligation social or moral on the owner. Request by the owner of the 
car in any such case and compliance with that request makes the other þerson the 
agent of the owner because the owner is interested in the request being complied 
with. The test here is not of physical control but the right to control It is in thig 
context that the purpose of the journey becomes a cognate matter of inquiry. The 
owner of a car who requests a friend or a relative to drive the car for some specific 
purpose is obviously interested or concerned in the journey and responsible for the 
negligence of the driver. And the position does not become altered when in any 
such case he is partly interested in the purpose. He cannot say that no liability can 
be imposed on him for the negligent driving of the ‘car simply because ‘the driver 
also was partly interested in the jgurney. He cannot say that the journey was not 
his journey. Although very little may have been said at ‘the time of the request, 
the element of control is implicit in such cases. The extent and nature of contro] 
In cases of this category must be one of degree. 

Barwick v. English Jotnt Stock Bank, Lloyd v. Grace, Smith & Co." Hewitt v. 
Bongtin® and Armrod v. Crosville Motor Services Ld: Murphie, Third Party,* referred to. 


"Decided, December 18,1956. O.O. J. But 2 [isi] A. O. 716. , 
No. 176 of 1958. 8 [1040] 1 K. B. 188, 191. 
1 (1967) 2 Ex. 259. 4 [1953] 1 W. L. R. 1120. 
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Estimating the t of damages in case of: actionable negligence resulting in 
Aai a a e tat for ie Coat The standard must not be a subjective 
standard but an objective standard. Hypothetical considerations should not, as far 
as possible, be permitied to augment or reduce the quantum of damages. All specu- 
lation and eonjecture and considerations of sympathy and solatium have to be eschew- 
ed. Mipre speculative possibility of pecuniary benefit is not sufficient; the assessment 
must be based on a reasonable probability of pecuniary benefit. In cases of higher 
incomes th$ would also be affected by income-tax that the deceased would have 
paid on his income if his life had not been cut short. Some uncertain values of reduc- 
tion resulting from considerations of the widow remarrying and other matters of 
doubt of an allied nature would have also to be borne in mind mm arriving at the 
summation. The Cout has some discretion in fixing the measure of reparation and 
the important consideration would be the probable earning of the deceased, and what 
is more important what amount the deceased would have probably spent for the 
support of his wife and children. Expectation of life of the deceased having regard 
to his age, bodily health and habits and the possibility of premature death is one of 
the other relevent considerations. The assessment cannot be a mere matter of multi- 
plication of the datum or basic figure of what the deceased would probably have 
spent for the maintenance of the claimants by the number of years of expectation 
of his life although this would have to be done in the first instance. The amount so 
calculated would have to be discounted to arrive at an equivalent in the sum to be 
decreed as immediately payable instead of yearly payments spreed over a number of 
years. Where the deceased has left property which goes to the claimants, the result- 
ing acceleration of interest in that property would algo be a factor of reduction in the 
final assessment. 

Davies v. Powell Duffryn Associated Collieries Ld’, Nance v. British Columbia 
Electric Railway Company Ld, Rose v. Ford’ and Benham v. Gambling‘, referred to. 


Tms was an action by one Dinbai, the widow, and four children of one Rustom 
Ardeshir Wadia (plaintiffs) for loss occasioned to them by his death caused as a 
result of a collision between a motor cycle belonging to Farukh Mobedjina 
(defendant No. 1) and another motor vehicle. It was not in dispute that 
Rustom Ardeshir Wadia died on July 12, 1955, as a result of injuries received 
by him in the accident. On July 10, 1955, at about 4 P.M. the deceased was 
riding on the pilion seat of a motor cycle BML 428 belonging to defendant 
No. L The motor cycle was at that time being driven by Ratan Antia (defen- 
dant No. 2). It was the case of the plaintiffs that the motor cycle was being 
driven by defendant No. 2 with the knowledge and consent of and as agent 
of defendant No. 1. Defendant No. 2 was driving the motor cycle along 
Cadell Road from Worli to Mahim, according to the plaintiffs, at an excessive 
speed and in a rash and negligent manner and in doing so dashed against? and 
collided with a motor car bearing No. BML 1069 which was coming from the 
opposite direction. In consequence of the rash and negligent driving of 
defendant No. 2 and the resultant collision, the deceased was thrown off the pilion 
of the motor cycle at some distance with great force and sustained myuries 
which resulted in his death. The plaintiffs also alleged that defendant No. 2 
while driving along Cadell Road was on the wrong side of the road before he 
collided with the motor car No. BML 1069. According to the plaintiffs defen- 
dant No. 2 was driving the motor cycle with the knowledge and consent of 
defendan? No. 1 and as hm'agent. They also stated in the plamt that the 
motor cycle was beipg driven for the benefit and purpose of defendant No. 1, 
and on that allecation they contended that both the defendants were jointly 
and severally liable to pay to the plaintiffs damages for actionable negligence. 
It was also the case of the plaintiffs that they have been deprived of their 
means and support and had suffered and were suffering pecuniary losa. At 
the time of his death the deceased was 82 years old and was according to the 
plaintiffs a person of sober habits and sound physique. The plaintiffs went 


1 [1042] A. O. 601. 3 [1987] A. C. 828. 
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on to state in the plaint that the deceased had reasonable expectation of normal 
and healthy life for another period of 28 years. Heŭʻwas doing business some 
time prior to his death in shares and stocks in the Bombay Stock Exchange. 
He was also working as an Insurance Agent. His av earning was Re. 300 
per month. The plaintiffs claimed in the suit a sum of Ra. 40,000 as and by 
way of damages on account of pecuniary loss caused to them and to jhe estate 
of the deceased by his death. They claimed a further sum of Rs. 681 being 
the amount expended by them for medical and surgical atte&dance to, the 
deceased. In the correspondence prior to suit, the plaintiffs had claimed a 
sum of Rs. 50,000 as damages. Plaintiff No. 1 had by her attorneys’ letter 
called upon the Vishwa Bharati Insurance Co., with whom the motor cycle 
was insured against third party risk, to pay the sum of Re. 50,000. Neither 
defendant No. 1 nor defendant No. 2 nor the Insurance Company sent any 
reply to the letters addressed to them on behalf of the plaintiff. In the suit, 
the plaintiffs reduced their claim to Rs. 40,681. 

The case of defendant No. 1 in his written statement was that defendant 
No. 2 was not driving the motor cycle as his agent when the deceased suffered 
fatal injuries. According to him July 10, 1956, was a Sunday-and he had 
gone on that day to the residence near Mahaluxmi Temple of a friend of his, 
one Babubhai. Other friends of Babubhai were also present at the party. 
The deceased also was present at the party and so also defendant No. 2. Some 
time thereafter the deceased requested defendant No. 1 to take him to his rei- 
dence at Mahim on the pilion seat of the motor cycle. Defendant No. 1 refused 
to do so but requested defendant No. 2 to take the deceased on the pilion seat. 
Defendant No. 2 first refused to do so but at the earnest request of the deceas- 
ed he agreed to take the deceased to his residence. This according to defen- 
dant No. 1 was at the request of the deceased and not at the request of defen- 
dant No. 1. It was the case of defendant No. 1 that he was not liable for the 
alleged negligence of defendant No. 2 because defendant No. 2 did not stand 
to him in the relation of an agent. 

On the question of request made by defendant No. 1 to defendant No. 2 and 
the alleged request made by the deceased to defendant No. 2, the same version 
was given in his written statement by defendant No. 2. It was stated that it 
was at the request of the deceased that defendant No. 2 took the deceased on 
the pilion seat of defendant No. 1’s motor cycle. On the question of the 
alleged negligence, defendant No. 2 denied the allegation. His case was that 
he set out from Mahaluxmi with the deceased riding on the pilion of the motor 
cycle of defendant No. 1 and proceeded at moderate speed and with due care 
and tautien and keeping proper look out. While proceeding along Cadell 
Road he saw that a motor car bearing No. BML 2516 was proceeding ahead 
of the motor cycle. As he did not see any traffic coming from the opposite 
direction, he sounded the horn of his motor cycle as a signal to the car which 
was proceeding ahead of him to indicate that he desired to overtake that car. 
The driver of that car gave a signal to him to overtake and gave him side to do 
so. As he was overtaking that car, he noticed a big motor car coming from 
the opposite direction at a fast speed blocking his way. In order to avoid a 
collision with that car he immediately slowed down. In the meantime the 
car No, BML 2516 swerved to the left when another car which he subsequent- 
ly found bearing No. BML 1069 which was coming from tke opposite direction 
and which was therefore hidden, from sight, suddenly came and hit on the 
right side of the motor cycle and the motor cycle was thrown off. It was as 
a result of that impact that he and the deceased were thrown off. His defence, 
therefore, was that he was going at a very moderate speed along Cadell Road 
and had slowed down, and it was as a result of the negligent driving of two 
cars which were coming from the opposite direction that the tragic mishap 
occurred. 
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L. C. Chogle, with J. I, D’Hello, for the plaintiffs 
R. J. Joshi, with R. P. Bhatt, for defendant No. 1. 
K. K. Sanghi, for defendant No. 2. 


° c 

S. T. Dsas J. [His Lordship after stating the facts as above and dealing 
with poin@ not material to this report, proceeded:] There remains the speci- 
fic and independent point of the vicarious liability of defendant No. 1 for the 
negligence of Aefendant No. 2.: It will be convenient to come to the law of it 
before I scrutinise the evidence on the point, The law has often been discuss- 
ed, but perhaps it is just as well to state it A person may be liable for 
another’s wrong as standing to the other person in a relation making him 
answerable for wrongs committed by that person in virtue of their relation, 
though not specifically authorised. The general rule was expressed by Willis 
J. in Barwick v. English Joint Stock Bank’ in a judgment accepted as a 
classical authority (p. 265): š 

“u the master is answerable for every such wrong of the servant or agent as is com- 

mitted in the course of the service and for the master’s benefit, though no express com- 
mand or privity of the master be proved.” 
Learned counsel for defendant No. 1 laid great stress on the element of “‘the 
master’s benefit’. Indeed an attempt was made to have an additional issue 
raised on the averment in the plaint that defendant No. 2 was driving the 
motor cycle for the benefit and use of defendant No. 1. In another part of 
the plaint, it is alleged that the motor cycle was being driven by defendant 
No. 2 with the knowledge and consent of and as an agent of defendant No. 1. 
I did not add any issue as suggested by Mr. Joshi, because, I was of the 
opinion that the issue as raised by me was sufficiently comprehensive and 
comprised the necessary elements of this aspect of actionable negligence. Of 
course, if the wrong of the servant is outside the scope of his employment, it 
would not make the master liable. But the element of ‘‘the master’s benefit’’ 
went by the board when in England the House of Lords decided the well 
known case of Lloyd v. Grace, Smith & Co.2 And since that decision the same 
legal position has been accepted in India. The accent is on the fadum of the 
employment and the scope of the employment and not on ‘‘the master ’g bene- 
fit”. The rule is now firmly established that the master is jointly and severally 
liable for any tort committed by his servant while acting in the course of his 
employment. 

Who is a servant? was the question repeated in the course of the arguments 
urged by Mr. Joshi on behalf of defendant No. 1 and sought to be answered 
by reference to some decisions of Courts in England. There are numerous 
decisions, some of therh very recent, where the modern rule has beenedisctissed. 

“A sewant” as stated by Salmond (p. 97) “may be defined as any person employed 

by another to do work for him on the terms that he, the servant, is to be subject to the 
control and directions of his employer in respect of the manner In which his work is to 
be done.” 
In Hewitt v. Bonvin’ MacKinnon L.J. said this definition can “‘hardly be 
bettered’’. Able argument was advanced by Mr. R. J. Joshi, learned counsel 
for defendant No. 1, on this essential element of ‘contro! and in the course of 
it he drew my attention to some recent decisions. I have also been referred 
to some Sther decisions by* Mr. Chogle, learned counsel for the plaintiffs. I 
shall refer only to the most recent of the dgcisions cited at the Bar. There is 
a summation of the other cases in the latest edition of Sir John Salmond’s 
standard work on Torts at pp. 101, 102: 

“One person may be the servant of another although employed not continuously, but 
for a single transaction only, and even if his service is gratuitous or de facto merely. 
The relationship of master and servant is commonly a continuing engagement in consi- 
deration of wages paid; but this is not essential. One person may be the servant of another 
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not himself ‘present, and his friend had left the car standing outside his house. ® The 


any sense an agent or servant of the owner but a bailee using the car for his 
own purposes and not for any purpose in which the owner is interested or 
concerned. Here the element of control is necessarily absent. There can be 
no control where a journey is the journey of the friend and not of the owner 
or not partly of the owner and the friend. In a very recent decision of the 
Court of Appeal in England Ormrod v. Crosville Motor Services Ld: Murohte, 
Third Party®, Singleton L.J. observed (p. 1122): 

“Tt has been said more than once that a driver of a motor-car must be daing something 
for the owner of the car in order to become an agent of the owner. The mere fact of 
consent by the owner to the use of a chattel is not proof of agency:” 

And in the same case Denning L.J. observed (p. 1128): 

“...The law puts an especial responsibility on the owner of a vehicle who allows it 
out on to the road in charge of someone else, no matter whether it is his servant, his friend, 
or anyone else. If tt is being used wholly or partly on the owner’s business or for the 
owner's purposes, then the owner is liable for any negligence on the part of the driver. 
The owner only escapes liability when he lends it out or hires it out to a third person to 
be used for purposes in which the owner has no interest or concern:” 

Now, what happened in that case was that es a result of a collision, between 
a motor car and an omnibus owing (partly) to the negligent driving of the 
driver of the car, he and his wife, who was a passenger therein (the plaintiffs) 
. were both seriously injured and damage was done to both vehicles. The male 
plaintiff, a friend of the owner of the car, was driving it from Birkenhead to 
Monte Carlo to meet the owner, who was taking part in a motor rally, and 
the mtention was that after the completion of the rally the owner and the 
plaintiffs should go for a holiday together in Switzerland. It was agreed that 
befor® metting the owner of the car the plaintiffs should visit a friend in 
Normandy, and with that object they left a few days earlier than tkey would 
otherwise have done. The accident occurred while the plaintiffs were on the 
way to Dover for the purpose of crossing to France. In third-party proceed- 
ings by defendants No. 1 (the owners of the omnibus) against the owner of 
the car for the damage done to the omnibus, it was held that the owner of the 
car was vicariously responsible for the damage done to the omnibus since at 
the time of the accident the male plaintiff was driving the car in the joint 
interest of the owner and himself. and was accordingly the agent for the owner 
who was responsible for the negligence. e SS 

_ It is not possible to draw any hgrd-and-fast line between the class of cases 
which are within and without the relation of master and servant. But it is 
easy enough to apply the test of the essential element of control which is 
necessarily incidental to the relation. ° Mere consent or permission given by 
the owner to use his car cannot be regarded as resulting in agency even in 
the generic sense in which that expression is here understood. Permission 
simpliošer cannot create employment as servant or agent. On the other hand 
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a friend or a relative of the owner of a car can be said to have been employed 
a8 an agent to drive it even when the employment. is the result of a request by 
the owner, is pro tem eg end the service is rendered gratuitously or even to 
confer an “obligation or moral on the owner. Request by the’ owner of 
= car in any such case and compliance with that request makes the other 
erson thé agent of the owner because the owner is interested in the request 
sing complicd with. The test here is not of physical control but the right to 
control It is in this context that the purpose of the journey becomes a cog- 
nate matter of in oar The owner of a car who requests a friend or a relative 
to drive the car for some specific purpose is obviously interested or concerned 
in the journey and responsible for the, negligence of the driver. And the’ 
position does not become altered when in any such case he is partly interested 
in the purpose. He cannot say that no liability can be imposed on him for the 
negligent drivmg of the car simply becayse the driver also was partly interest- 
ed in the journey. He cannot say that the journey was not his journey. 
Although very little may have been said at the time of the request, the element 
of control is implicit in such cases. The extent and nature of control in cases 
of this category must obviously be one of degree. 

[His Lordship, after dealing with the evidence in the case and holding that 
defendant No. 1 was liable jomtly and severally with defendant No. 2 for 
the logs caused to the plaintiffs, proceeded:| I now turn to the question of 
the quantum of damages. It was argued by learned counsel for the plaintiffs 
that their claim was under the Fatal Accidents Act, which provides for 

under two heads. Section 1 provides for damages proportionate to 
the loss to the claimants themselves, while the proviso to s. 2 provides for 
the recovery of the loss caused to the estate of the deceased. Founded on these 
provisions of the Act, the contention was that the Court, while it will not 
permit any duplication, must take into consideration the two rules which are 
stated in these two provisions of the Act and are aimilar to those in England 
under the Fatal Accidents Act, and the Law Reforms (Miscellaneous Provi- 
gions) Act, 1934. It was said that the plaintiffs have based their claim in the 
plaint under both the heads. The argument proceeded that such being the 
nature of the claim, regard must not be had solely to the ordinary principle 
that damages proportionate to the logs suffered by the claimants resulting 
from the death are the actual or apprehended pecuniary loss which depend 
on the reasonable expectation of the pecuniary benefit by the claimants from 
the deceased if he would have been alive; but regard must also be had to the 
principle underlying the proviso to s. 2 of the Act. The rule is now well 
settled under the analogous law in England where the Court Pekp anto 
consideration the doctrine of loss caused to the estate of the d by loss 
of expectation of life. Reliance was placed in this connection on the decision 
of the House of Lords in Rose v. Ford'. Now, that decision did suggest that 
what was to be valued under the second head was the loss of certain years of 
life to the victim. I shall point out later on that the rule which was under- 
stood by the Courts m England as having been laid down in the case of Rose 
v. Ford has subsequently been clarified by the House of Lords in the case of 
Benham v. Gambling?. 

Briefly stated, the argument for the plaintiffs on the merits of the question 
of damages was that the earning capacity of the deceased should be taken at 
Rs. 300 to Rs. 850 per month and the pecuniary benefit to his family from: 
his earning which would be taken as the basis of the assessment should be 
accepted as Ra. 250 to Ra. 300 per month. It was said that after 1952 when 
the deceased left. service with Whiteway Laidlaw & Co. where'he was paid 
Ra. 250 per month, he started the work of an insurance agent; in which natu- 
rally his income im the beginning could not be large. But it was said that his 
income would have been a growing income and would have considerably 
increased if his life had not beat prematurely cut short. It was lastly nee 
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that on this basis the claim of Re. 40,000 made by® the plaintiffs was really 
ander-valued or in any event was extremely reasonable and particularly in - 
view of the fact that the claimants were solely dependent on the deceased and 
the age of the minor children, 1 daughter and 3 sons, at the timp of his death 
was only 104, 94, 35 and 2) years. It was added that the family was left 
absolutely destitute and was after the loss of the deceased maintain€d by rela- 
tives. ° e 

On the other hand, it was argued by learned counsel on behalf of defendant 
No. 1, that although the deceased was getting a salary of Ra. 250 per month 
in 1952, there was no reliable evidence of his income in the years 1953 and 
1954 and 6 months of 1955. It was urged that the deceased was a speculator, 
who squandered the whole amount of the legacy of Rs. 50,000 received by him 
m 1954 withm a short period of one year prior to his death. It was 
also emphasised that the deceased, used to attend races. Therefore, so 
it was submitted on behalf of defendant No. 1, the pecuniary benefit 
that the plaintiffs would have derived from him if the deceased had lived 
longer must be assessed as nil and the damages that the plaintiffs should be 
awarded must be assessed at Rs. 681 only, that being the amount proved to 
have been spent by plaintiff No. 1 in giving medical treatment to her husband 
after the accident. Mr. Chogle has informed me that when the suit came up 
for hearing as a short cause, defendant No. 1 did not appear, but the Insurance 
Company with which the motor cycle was insured did appear and make some 
submission. The attitude of the Insurance Company was adverted to by 
learned counsel for the plaintiffs in the course of his argument. But even if 
the Insurance Company ig interested in this litigation, I must proceed 
to quantify damages by ignoring that circumstance and found my decision 
on the general principles governing the measure of reparation or damages for 
the logs of a breadwinner to his dependents. 


The argument on behalf of defendant No. 1 that the pecuniary loss to the 
claimants by the death of the deceased, who was the sole support of the family, 
should be assessed as nil, is startling. I make this observation after making 
the fullest allowance for the fact that defendant No. 1 is a person of very 
moderate means, as Mr. Joshi informs me. On the other hand the submission 
made on behalf of the plaintiffs that the basis of assessment for ascertaining 
the pecuniary loss to the plaintiffs should at least be Rs. 250 per month, does 
not appear toebe quite sound. ~ | 

Estimating the amount of damages in case of actionable negligence resulting 
in death is always a difficult task for the Court. The standard must not be 
a stbjective standard but an objective standard. Hypothetical considerations 
should not, as far as possible, be permitted to augment or reduce the quantum 
of damages. All speculation and conjecture and considerations of sympathy 
and solatium have to be eschewed. Even so, certain amount of gueas work 
is liable to creep in. Mere speculative possibility of pecuniary benefit is not 
sufficient; the asseasment must be based on a reasonable probability of pecu- 
niary benefit. In cases of higher incomes this would also be affected by Income- 
tax that the deceased would have paid on his income if his: life had not been 
cut short. Some uncertain values of reduction resulting rom considerations 
of the widow remarrying and other matters of doubt of an. allied nature would 
have also to be borne in mind in arriving at the summation. The Court has 
some discretion in fixing the mefsure of reparation and the important consi- 
deration would be the probable earning of the deceased and what is. more 
important what amount the deceasad would. have probably spent for the 
support of his wife and children. Eixpectation of life of the deceased hav- 
ing regard to his age, bodily health and habits and the possibility of prema- 
ture death is one of the other relevant considerations. . The assessment can- 
not obviously be a mere matter of multiplication of the datum or basic figure 
of what the deceased would probably have spent for the maintenance of the 
claimants by the number of years of expectation of his life although this 
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would have to. be done in *the first instance. The amount so calculated would 
' have to be discounted-to arrive at an ‘equivalent in the sum to be decreed as 
immediately payable ingtead of yearly payménts spread over’a number of 
years. Where the deceased has left property which goes to the claimants, the 
resulting asceleration of interest in that property would also be a factor of 
reduction i the final assessment. 

The facts of cases that, arise under this head are bound to be dissimilar 
and equating damages to be awarded in one case with those awarded by Courts 
m other matters of a similar nature is never a safe line of approach. Never- 
theless, considerable instruction and help;is to he derived’ from the principles 
enunciated in two decisions of the House of Lords and the Privy Council. 
In att): v. Powell Duffryn Associated Collieries Ld.1, Lord Wright observed 
(p. 617 
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to be dependent, and other like matters of speculation and doubt.” 
Then the observations of Lord Simon im the very recent decision of the Privy 
Council m Nance v. British Columbia Electric Railway Company Ld.? give 
some valuable guidance (p. 614): 
“The claim to damages in the present case falls'under two separate heads. First, 
if the deceased had not been killed, but had ‘eked out the full span 
the absence of the accident he could reasonably have looked forward, what sums during 
that period would he probably have applied out of his income to the maintenance of 
his wife and family?.. 
Secondly, in dditian to any sum arrived at under tha first head, the case 
argued on the assumyttion, common to both parties, that according to the law o 
Columbie it would be proper to award a sum representing such portion of any 
ee eee S 


Ht is in the Hight Gal’ this that T must fuen 4 the facts PEER 
question of reparation. There is the evidence of the widow that the deceased 
was earnipg a salary of Rs. 250 in 1952. In 1953 and 1954 and part of 1955 
he was only working as an insurance agent, and in about the middle of 1954, 
he got a legacy ‘of ‘Rs. 60,000 and he started on the adventure of speculation. 
That advefiture, as has happened to many others, resulted in a disaster. -It is 
true that he lost theewhole patrimony he reqived within one year. It is also 
true that the deceased might or might not have succeeded ini his’ business of ° 
insurance agent. But I do not know how it is possiblé for the Court to say 
that the deceased who was & young mañ’ of 82 with good habits ` and possessed 
of a good constitution would not have been able even to secure em loyment 
at a reasonable salary as was suggested on behalf of defendant No. 1. “It seems 
to me that it would be safe to infer that even if the deceased had’ to seek 
service he would ‘have on an average earned Re. 250 aveny month, as he- was 
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doing in 1952. I am not accepting as a basis the salary of Rs. 800 or Ra.. 850 
which according to Mr. Chogle the deceased was earning. It is on that basis . 
Mr. Chogle says that damages to be computed should be on the footing of an 
income of Rs. 250 or Re. 800 per month, that is after Meducting Rs. 50 for the 
expenses of the deceased himself. The basis that I am inclined to accept as 
the safe one and within the bounds of probability—and I can only pro- 
ceed on probabilities in this case—is that the pecuniary, benefit which 
the claimants might have received must be Rs. 200 per month, that is *after 
deducting Rs. 50 from Re. 250 per month. Before I proceed to deter- 
mine the quantum of damages calculated on the basis of this amount of 
Rs. 250 per month, I have to ascertain the expectation of life of the deceased. 
l have already pointed out that he was a young man of 32, of sober habita 
and had a good constitution. There is force in the argument advanced on 
behalf of the plaintiffs that the normal expectation of life of the deceased 
should be considered by me as 60 yéars. I prefer to take the view, perhaps 
more conservative than required by the facts of the case, that his normal expec- 
tation should be taken by me as 55 years. Learned counset for the plaintiffs 
and defendant No. 1 are agreed that if I am right in fixing the basis at Rs. 200 
per month, the amount of reparation to be arrived at solely on that basis would 
be Rs. 32,563-8-0. I am thankful to learned counsel for working out the 
and handing me a statement of the calculations. This amount of Rs. 32,563-8-0 
takes into account 55 years as the normal expectation of life of the deceased. 
This statement is on the footing that the eldest daughter would not have 
received any pecuniary benefit from the deceased after ghe reached the age 
of 18. It is also on the footing that the eldest son and the two younger sons 
who were 3$ and 24 years old at the time of the death of their father would 
not have received any pecuniary benefit from him after they attained the age 
of 18. It is prepared by arriving at an equivalent as immediately payable 
mstead of being spread over a number of years; and the amount is properly 
discounted before making up the total sum which each of the claimant would 
have received after taking into account the interest that might be earned on 
the immediate payment in lump being made to them. There are besides other 
factors to be taken into consideration in making this assessment of reparation. 
The possibility of the remarriage of the widow should not make any real dif- 
ference to the quantification of damages in this case. But I do not intend to 
ignore that possibility; nor the possibility of the. shortening of life of the 
claimants. The statement, it may be observed, does not take into account 
the second head covered by the proviso to s.. 2 of the Fatal Accidents Act. 
Now the asseeament of damages under the first head, although it requires various 
factors te be taken into consideration, does not present any problems of per- 
plexity. But the second head which introduces into the task the asseasment of 
damages for loss to the estate of the deceased due to diminution of expectation 
of life has, under the analogous provisions of English law, given rise to some 
perplexing and confusing methods adopted in some decisions. The difficulties 
that presented themselves were apparently eased by laying down the rule that 
damages under this head are in respect of logs of life and not loss of future 
pecuniary prospects (See Benham v. Gambling). The House of Lords em- 
phasised in this case that the standard of measurement under this second head 
did not depend solely or even mainly on the basia of the length ofslife which 
had been lost. è 

“...the question is not whether the deceased had the capacity or ability to appre- 
ciate that his future life on earth would bring him happiness; the test is not subjective 
and the right sum to award depends on #m objective estimate of what kind of future 
on earth the victim might have enjoyed, whether he had justly estimated that future 
or not” (p. 167). 
It would seam that the more recent tendency of Courts in England is to choose 
very moderate figures for loss of expectation of life under this head of 
damages. It may, however, be obgerved that at the same time the Court does 
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take into account the depteciation in the value of money since Benham’s case. 
' After taking into consideration all the relevant factors which I have to bear 
in mind and which I have already-stated, the quantum of damages should in 
my judgment dbe at Ra. 30,000. To this must be added the amount of 
Re. 681 tq which claim there has “been no challenge. The aggregate amount 
seems to me to be one based on a conservative way of assessing damages. 
Inthe result? there will be a decree for the plaintiffs against both the defen- 
dants for Rs. 30,681, costs of the suit and mterest on judgment at 4 per cent. 
Solicitors for the plaintiffs: D. G.. Desas & Company. - 
Solicitors for the defendants: Smetham Byrne & Lambert: Kastley Lam & Co. 
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_ Before Mr. Justice Gokhale. 
TUKARAM RAJARAM’ SUPLE ` v. SOUBA CHINDHU MALI.* 
Indian Easements Act (V of 1882), Sec. 15—Claiment of easement leading evidence prov- 
ing uninterrupted user `of right of inay for requisite period—Court whether can 
draw presumption that such ‘user is as of right—Whether presumption of user de- 
pends upon circumstances—Eristence of record of rights not appreciated by lower 
Court—Whether High Çourt can open questions of fact in second appeal, 

On the plaintiffs leading evidence to prove. uninterrupted user of a right af way 
for more than twenty years, the Court cannot straightaway draw a presumption that 
the user is as of right under s. 15 of the Indian Easements Act, 1882. It is for the 
. Court to consider whether a presumption can be reasonably drawn looking to the 
circumstances of each case, such as the nature and character of the servient land, 
the relation between the parties and the circumstances and the manner in which 
the user has taken place. `° 

Rajlu Naidu y. K. B. M. E. R. Malak’ and Rau v. Tukaram’, distinguished. - 

Nethuram v. Kah’, Narir Hussain v. Aulad Haider‘, Shaikh Khoda Buksh v. 
Shaikh Tajuddin", Nasiruddin v. Deokali’, Ramchandra v. Hari, Meser Mullick v. 
Hafruddi Mullick’, Diwan v. Jagta’ and Kunjammal v. Rathinam Pilæ”, referred to. 

Where the existence of Record of Rights is not appreciated by the lower Court 
ee) a 
' open to the High Court in second appeal. 

Shankarrao Dagadii}irao v. Shambhu Nathu Patil" referred tog ° 


THe facts appear m the judgment. 


M. R. Bobde, for the’ appellants. 
D. T. Mangalmurh, for the respondent. 


GoKHALE J. This is ar a appeal by the plaintiffs against the dismissal of their 
suit by the lower appellate’ Court which reversed the decision of the trial Court 
ae the plaintiffs’ suit. ‘The present suit was filed by the plaintiffs for 
their rifht of way along the western dhura of fleld Survey No. 861 
se bel to the deféndhnt-respondent. The plaintiffs are the recorded 
tenants of Khasra Nes. 290 and‘860 in absglute occupancy right situated at 
mousa Mohpa, whereas the defendant is the absolute occupancy tenant of Khasra 
“Deoided, April 5, 9, 10, ,1967. Beoond , 3 (1086) 20 N.L.J. 12. 9 
No. 408 of 1981, against the decision 1926] ALE. Pat. 460. 


B. N. 5 1903) 8 O.W.N. 359 
J at Nagpur, in (Civil Appeal No 6 929] A.LR. Pat. 124. 
13835-A of 1950, reversing the dearse T (1928) 31 Bom. LR. 120 
M. V Civil. J Clase 11, Saoner, 8 ti 13 Cal. L.J. 816. 
in Oivi Buit No. 97-A of 1947. 9 iei) LLE. 1 Lah. 206 
1 [1939] Nag. 580. i 10 (18231) LL.R. 45 Mad. 633. 
2 1938} 4l L.R. 168. 1] (1940) 48 Bom. L. R. 1, P.e. 
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No. 361 in the same village which adjoins plaintiffs’ fleld Khasra No. 360. 
These felds'admittedly belonged to the family of Tekades and members of the _ 
Tekade' family seemed to have sold these fields as well as the other fields which 
belonged to them to strangers. On January 30, 1919% Gopal’s branch of the 
Tekadefamily, according-to the plaintiffs, sold fields Nos. 862 afd 863 to one 
Amritrao,: Then on Jantiary 26, 1980, field No. 861 was sold by Dinkar’s 
branch and Purushottam's branch of the Tekade family to two purchasers 
Ganpatrao and Abaji. This sale-deed is exh. P-24 on the rec8rd. One ether 
field No. 289 belonging to'these two branches of the Tekade family was not, 
however, sold. Now, the purchasers of field No. 861 sold the field to the present 
defendant on January 12, 1943, by exh. P-23 on the record. That ‘is. how, 
defendant became the owner of field No. 361. On January 18, 1946, 
the plaintiffs-appellants purchased fields Nos. 290 and 860 from Shankarrao 
and Anandrao Tekade by a sale-deed which is exh. P-1 on the record. As a 
result, the plaintiffs came to be recerded as absolute occupancy tenants in 
respect of fields Nos. 290 and 360. It is the case of the plaintiffs that they 
have a right of way to their fleld No. 860 along the line C.D. in the plan of the 
village Mohpa which would be along the western dhura of the field No. 361 
belonging to the defendant. The plaintiffs claimed this right of way by pre- 
scription and alternatively as an easement of necessity.. It was alleged by 
the plaintiffs that on August 28, 1946, the plaintiffs were obstructed by the 
defendant in the enjoyment of this right of way. That is why they filed the 
resent suit on August 12, 1947, for an injunction restraining the defendant 
m obstructing the plaintiffs’ right of way for the purpose of pasaage of their 
men, cattle and carts along C.D. and also for damages to the extent of Ra. 400. 
'The>defendant resisted the plaintiffs’ suit on the ground that the plaintiffs 
had no stich right of way as claimed by them. He denied also that the plaintiffs’ 
user was for the statutory period and was as of right. He also denied that 
plaintiffs could use the way on their alternative plea of easement of necessity. 
' The trial Court decreed the plaintiffs’ suit holding that plaintiffs had proved 
their continuous, open and uninterrupted user for a period of more than twenty 
years ending within two years of the suit and that they had ulso established 
their right to use the way as an easement of necessity. The lower appellate 
Court reversed both the findings of the trial Court. It held that plaintiffs had 
not succeeded in establishing the acquisition of the right of way by prescrip- 
tion and it also held that the evidence on the record was not sufficient to esta- 
blish plaintiffs* claim to the suit right of way as an easement of necessity. 
Accordingly, the decree of the trial Court was reversed and plaintiffs’ suit 
was dismissed. That is why the plaintiffs have come to this Court in second 
appeal e Y 
Now, Mr. Bobde, the learned advocate appearing for the appellants, has 
fairly conceded. that he is not challenging the correctness of the appellate 
Court’s site eg to easement of necessity. He says that he is not in a position 
to challenge t finding that the evidence was not sufficient to establish the 
plaintiffs’ right of way as an easement of necessity as involving any error of 
law. ‘But he strenuously contends that the lower appellate Court’s view that 
the plaintiffs had not established the right of way alleged by them in the plaint 
by prescription is erroneous in law. - He challenges the ¢orrectness of that 
finding chiefly on two grounds.. He says in the’ first instance that*the lower 
appellate Court has not considered at all the entries in he record of rights 
exhs. P-10,.P-19, -P-20 which supported the plaintiffs’ case that even prior 
to 1918 plaintiffs and their predecessors-in-title were using the right of way 
as of right. Mr. Bobde contends that the failure of the lower appellate Court 
to draw the necessary statutory presumption in regard to these entries in the 
record of rights is a serious infirmity which would entitle me to go into evi- 
dence in second appeal. Mr. Bobde also contends that the lower appellate 
Court has wrongly refused to,look at some important oral evidence in the case 
on the ground that plaintiffs had not pleaded that there was-any partition in 
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the Tekade family, and,Mr. Bobde says that plaintiffs having asserted the 
_ user of the alleged right of way for a long period as of right and having led 
evidence to show that there was division in the Tekade family, it was wrong 
on the part of the lower appellate Court to refuse to look at that evidence on 
the ground that there was no expreas plea regarding any such partition in 
the plainte Then, the second argument of Mr. Bobde is that since there is 
abundant evidence on the record to show that plaintiffs had been using the 
right of way alleged by them over a number of years the lower appellate Court 
Failed to draw a presumption in favour of the plaintiffs that the user of that 
way by the plaintiffs was as of right. On both these grounds Mr. Bobde con- 
tends that the lower appellate Court has erred in law and has not properly 
appreciated the evidence and not drawn proper presumptions, and therefore, 
this Court would be entitled to interfere with the finding of fact arrived at 
by that Court. i 

As regards exhs. P-18, P-19 and P-20 they are certified copies of extracta 
from Khasra from settlement record of the year 1912-13. Under s. 72 of the 
C. P. Land Revenue Act of 1881, the Settlement Officer has to ascertain and 
record for each the status of all tenants occupying land therein, the 
lands respectively held by them, the conditions on which they respectively 
hold such lands, and the rents, if any payable, by them respectively. Under 
s. 79, the Settlement Officer has to prepare for every Mahal, or, if he thinks 
fit, for any group of neighbouring Mahala, a record of rights, and under s. 82 
when the record of rights is duly made and attested, all entries therein shall 
be presumed to be correct until the contrary is shown. 

Now, Mr. Bobde contends that these record of rights entries have not been 
referred to at all by the lower appellate Court and, consequently, no statutory 
presumption was drawn from the entries in those records, and, therefore, the 
findings of the lower appellate Court cannot be accepted. In support of his 
argument Mr. Bobde has relied on the Privy Council case in rrac 
Dagadujirao v. Shambhu Nathu Pati! where it has been observed that where 
the existence of record of rights was not appreciated by the District Court and 
where he has not given any effect to the statutory presumptiof#f, questions of 
fact would be open to the High Court in second appeal. In my opinion, this 
argument of Mr. Bobde is valid, and as the judgment of the lower appellate 
Court has disclosed to some extent this infirmity, I allowed Mr. Bobde to go 
into the evidence in this case, both oral as well as documentary, in order to see 
whether the challenge to the correctness of the finding of the dower appellate 
Court was justified or not. 

Before I go, however, into consideration of the evidence, I will deal with 
ihe other point of law which has been raised by Mr. Bobde. According to*him, 
as goon as pleintiff proves uninterrupted user for a long course of years of 
the right of way alleged by him, a presumption must be drawn in favour of 
the plaintiff that the user of the right of way was as of right as required by 
s. 15 of the Hasements Act. In support of this contention Mr. Bobde has relied 
on a decision of the Nagpur High Court in Rajlw Naidu v. K. B. M. E. B. 
Malak? where Mr Justice Niyogi held that long and open user of property 
gives rise to a presumption that the user is as of right and is sufficient to dis- 
charge the onus which lies on the claimant of an easement that his use was as 
of right. “In that, case, Mr. Justice Niyogi after ining the case law on the 
point preferred to fpllow- the line of authorities of the Court of the Judicial 
Commissioner, Central Provinces, which haf consistently held that long user 
itself gave rise to a presumption of right, which view was followed in the 
Nagpur High Court in Wathuram v. Kelu® where it was held that though it 
was no doubt incumbent on the plaintiff to establish that his user was as of 
right, the law preaumes that it is as of right, that is to say, it has a lawful 
origin, if the plaintiff proves open and notorious user. It is, however, worth 
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noting that in the case of Rajtu Naidu v. K. B. M. E. R.Malak Mr. Justice Niyogi 
was prepared to raise the presumption that the user of the way by the claimant . 
was as of right, owing to the existence of circumstances which justified the 
raising of such presumption. In that case, the land @® which the defendant 
was exercising his right of way had been admittedly set apart às a passage, 
and the relations between the parties were not suchas to indicate that the 
defendant’s user was attributable to leave or license. That cgse, therefore, 
can be distinguished from the facts of the present case. . 

: Then Mr. Bobde referred to an observation of Sir John Beaumont in Rau 
v. [ukaram’ that where a party shows that for the statutory period he has 
openly exercised certain rights which are in themselves sufficient to establish 
an easement, prima facts he is entitled to the easement, and it is not necessary 
to-show that during the whole of the prescriptive period he was consciously 
asserting a right to an easement. That case is distinguishable on the facts and 
is not of any material assistance to tht appellants in this case. 

Mr. Bobde then relied: on a decision of the Patna High Court in 
Nasir Hussain v. Aulad Haider? where it was held that in order to establish 
a right of way it must be proved that the claimant has enjoyed it for the full 
period of twenty years and that he has done so as of right; but if it should 
be the case of the opposite party that thə enjoyment was by violence or by 
stealth or by leave asked from time to time, it is for him to allege and establish 
that case. It is, however, worth noting that in this case Das J. expressed his 
concurrence with the view of Banerjee J. in Shaikh Khoda Buksh v. Shaikh 
Tajudden®, that having regard to the habits of the people of this country, it 
would not be right to draw the same inference from mere user that would be 
proper and legitimate in a case arising in England. According to Banerjee J., 
the ‘question was always a question of fact and the propriety ef the rule that 
the presumption from user should be that it is as of right, must depend upon the 
circumstances not only of each particular case but also of each particular 
country, regard being had to the habits of the people of that country. Banerjee 
J. then quoted the observation in an unreported case referred to in Mitter’s 
Law of Limitation and Prescription, third edn., that (p. 861): 

“...The nature and character of the servient land, the friendship or relatlonship 
between the servient and dominant owners, and the circumstances under which the 
user had taken place, may induce the Court to hold that the enjoyment was not ‘as of ' 
right’ although there is no direct proof that the enjoyment was had with the permission 
of the servient owfier.” 


A later decision of the Patna High Court in Vaswuddin v. Deokals4 following 
the ing of the Calcutta High Court in Shaikh Khoda Buksh v. Shaikh 
Tajuddin? “held that if the owner of the dominant tenement has for a long 
period passed over the servient tenement, it cannot be presumed thåt he did 
it from the beginning with a claim of right. The remarks of Banerji J. in 
the Calcutta ruling were also referred to with approval in Ramchandra v. 
Harv? in which Mirza J. observed that in a country like India where the lands 
are usually unenclosed, ‘before a right of easement could be declared to be 
established over them, the Courts must require strict proof that the plaintiff 
has satisfied the requirements of s. 15 of the Hasements Act. In thig case, 
Mr. Justice Baker following the ruling in Meser. Mullick v. Hafizsugdi Maul- 
lick’ also referred to the circumstances which the’ Court should consider in 
questions regarding a right of way, such as the relations, Between the. parties 
and the circumstances under which the user took place. 

Mr. Bobde then referred me to Diwan v. Jagta® in which the lower Courts 
had found that a road way. was practic&lly the only road by which the plain- 
tiffs in that case could gain access to the well-in. which they were co-sharers, 
1 (1888) 41 Bom. L. R. 168. ‘+ ` 5 (1908) 8 O. W. N., 859. 

2 pan A L R. Pat. 460. 6 ss 31 Bom. L. R. 120. 
4 


903) 8 O. W. N. 359. 7 (1888) 18 Oal. L.-J. 316. 
929] A. I. R. Pat. 124. 8 (1919) I. L. R, 1 Lah. 206. 
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and that the road as welè as the well were in existence for more than 20 years 
. and that plaintiffs had been using the road for the purpose of going to the well, 
and it was on these findings that the Lahore High Court held that having 
regard to the habits othe people of this country the enjoyment of the road 

“as of right” should be presumed. Mr. Bobde then referred to the case of 
Kunjammeal v. Rathinam Pilas’. In this case, the Court was concerned with 
the claim of the plaintiff that scavengers had .acceas to a. privy in his house 
throtigh the doorway of the defendants and it- was observed that righta of 
way into and through a private dwelling house were as highly valued.as rights 
to water. Obviously permissive user in such. cases would. be by no means com- 
mon, and a presumption-from long user in such a case might. be reasonably 
drawn. But, in my opinion, the principle of this case cannot be extended to 
every case of a right of way. as Mr. Bobde wants me to do so, that on plaintiffs 
leading evidence to prove ‘uninterrupted . user. of a right of way for more than 
twenty years, the Court has straightaway fo draw a. presumption that the user 
was as of right. In my opinion, it is for the Court to consider whether a 
presumption could be reasonably drawn looking to the circumstances of each 
case, such as the nature and character of the serviert land, the relation bet- 
ween the parties and the circumstances and the manner in which the user 
has taken place. 

The evidence in this case on which Mr. Bobde relied has, therefore, to be 
examined in the light of these principles., [His Lordship after examining this 
evidence proceeded :] 

Mr. Bobde has not challenged the finding of the learned Additional District 
Judge that plaintiffs had not established their claim to the way as an easement 
of necessity. The lower appellate Court has found that there are two alter- 
native passages to plaintiffs’ field. No. 360, one through fields Nos. 289 and 
362, and the other through the public road ‘and the Shtvdiura though the lat- 
ter was inconvenient. Plaintiff No. 8 has admitted that his field No. 860 could 
be cultivated by the other road by taking implements on head loads. This cir- 
cumstance must also be taken into consideration in examining the plaintiffs’ 
claim. As plaintiffs purchased fields Nos. 290 and 360 from the members of 
the Tekade family on January 18, 1946, and as they filed the present suit on 
August 12, 1947, it would be necessary for them to show that they or their 
vendors. had openly and uninterruptedly enjoyed, the, right of passage as of 
right through field No. 361 as claimed by them at least for the requisite period 
of twenty years. In my opinion,, the lower appellate Courts finding that 
plaintiffs had not established such user for the necessary period seems to be 
justified even after a careful examination of the.evidence to which I was re- 
ferred to by Mr. Bobde. As I have already. stated, I allowed Mr. Bebde to go 
into the evidence in this case because of the failure of the lower appellate 
Court to refer specifically to three extracts from the settlement record of the 
year 1912-18. But even if the entire evidence to which I was referred is taken 
into consideration, in my opinion, it cannot be said that the finding of the 
lower appellate eee that the plaintiffs had failed to establish the right of 
Way lamed by them by prescription is either erroneous in law or fact. 

In that view of the matter, the appeal fails and the same will be dismissed 


with costs. b 
° a ; Appeal dismissed. 


1 (1921) I L. R. 45 Mad. 638. 
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Bejore Mr. Justice Tendolkar. 


® 
DOULATRAM LEKHRAJ RUPCHANDANI v. THE GHNERAL MANAGER, 
l - WESTERN RAILWAY.* T 

Constitution of India, arts. 311, 310—Indian Railway Establishment Codg rr. 148, 143— 

Preliminary enquiry held into conduct of railway employee but no charge framed 

against him—EZmployee’s services terminated under r. 148—Whether such termina- 

tion of services illegal and void as contravening art. 311—Circumstances under which 

termination of service under contract by Union or State would attract provisions of 
ert, 311, 

Under art, 310 of the Constitution of India the tenure of office of persons 

elther the Union or a State is during the pleasure of the President or of the Heed 

of. the State, as the case'may be; but if it is sought to dismiss any servant of the 

Union or the State, the procedure prescribed in art. 311(2) of the Constitution must 

_ be followed. The guarantee conferred by the Constitution, therefore, is not a gus- 

rantee of dn service, but merely a guarantee that, if ‘the servant is sought 


Into play. Dimnissal or removal from service is to be judged by the consequences 
that the order’ brings about and by the tests laid down in Shyam Lal v. The State of 
Uttar Pradesh and the Union of India.’ It is open to the Union or the State to enter 


violated the provisions of the safeguards under art, 311 of the Constitutlon:— 
that the services of the petitioner were terminated under the terms of his 


‘that, therefore, thé provisions of art. 311 of the Constitution or of the Disciplinary 
Appeal’ Rules had ‘no application. 
Prasadi v. Works Manager," Satish Chondra v. Union of India’ Gopal Krishaa v. 
. Unton of India" and Brojo Gopal v. Commr. of Police" referred to. 
TEE facts appear in the judgment. ” , 
K. H. Nagram; for the petitioner. a ? 
H. M. Seervai, for the respondents. ° 
} 


3 


TENDOLKAR J. This is a petition by a servant of the Western Railway com- 
plaining against an order dated July 30, 1956, terminating his services under 
r. 148 of the Indian Railway Establishment Code by giving one month’s pay jn 


*Decided, Ji 18, 1057. 0O. O. J. Mis. 3 fl A L R. 8.0. 250. 
cellansous Petition No. #70 of 1956. 4 [I4] A. L R. 8. 0. 682. 
1 [1955] 1 8. 0. R. 26. j 5 fl A. L B. Oal. 556. 


2.. [1957] A. I. R. Cal. 4. 
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lieu of notice. The petigioner was selected by the Joint Services Commission of 
Railways as Ticket Collector and appointed to that post on November 20, 1953, 
and was confirmed in the post on July 1, 1956. It appears that early in 1956 the 
Vigilance Branch of the Kailway had éertain suspicions against the conduct of 
the’ petitioner, the suggestion’ being that he was passing on used tickets as un- 
used tickets to persons who were in á position to re-sell these tickets at the stations 
at which the tickets were issued and sharing the profits half and half. In this 
conection, tHere was admittedly a preliminary enquiry, at which the petitioner 
was also called and asked certain quéstions; but as a result of this preliminary 
enquiry no charge-sheet was presented to the petitioner, nor was any enquiry 
held aa required by the Indian Railway Establishment Code if it was proposed 
to dismiss or remove him from #érvyicé; but as now appears from the affidavit of 
the Deputy General Manager of the Western Railway, it was decided to termi- 
nate the services of the petitioner as the General Manager came to the conclusion 
that it was in the public interest “that Ais services should be terminated. The 
Deputy General Manager in his affidavit states that the Vigilance Branch had 
held about 334 inquiries: in 230 cases the inquiries were not proceeded with as 
no wrongful conduct was disclosed ; in 84 cases disciplinary inquiries were order- 
ed under the Disciplinary and Appeal Rules; and in 20 cases, including that of 
the petitioner, their services were terminated either under r. 148 or under r. 1708 
of the Indian Railway Establishment Code. The General Manager had come 
to the conclusion that it was in the public interest that the services of these 
persons should be terminated. It is, therefore, that the notice dated July 30, 
1956, was given'to the petitioner by the General Manager terminating his 
services by giving one month’s notice. . l 

This order of termination of service is challenged in this petition on the 
ground that no enquiry having been held ag required by the Disciplinary and 
Appeal Rules, the order of termination of service was illegal and void and 
violated the provision of the safeguards under art. 311 of the Constitution. 
The answer of the respondents to this contention is that they have not proceeded 
to dismiss or remove the petitioner from service, but- that they were. merely 
exercising a contractual right to terminate his services by giving a month’s 
notice and no question arose of following the procedure prescribed by the 
Disciplinary and Appeal Rules or of observing the provisions of art. 311 of 
the Conin It is further contended by the petitioner that assuming, 
without admitting, that the petitioner was under a contract of service and 
was liable to have his services terminated by a month’s notic®, such a rule in 
the Indian Railway Establishment Code is «ultra vires of the Constitution as 
it is calculated to defeat the provisions of art. 311 of the Constitution. It is 
lastly urged in the petition t, even assuming that the rule was valið, the 
action taken against the petitioner was mala fide,in that, having found no 
evidence on which the petitioner could have been held to be guilty in respect 
of the suspicion which the Vigilance Branch had againat him, the power of 
termination was utilised for the purpose of getting rid-of his services. 

Now, in the first instance, it is necessary to consider whether or not the 
petitioner was under a contract of service. There has been produced in these 
proceedings a letter of appointment that was addressed to the petitioner 
dated September 9, 1953. Sub-paragraph 3(+) of that letter Btates: “You 
will have to conform to afi Rules and Regulations applicable to Government 
Railway Servants.’ When one turns to fhe Indian -Railway Establishment 
Code, r. 143 provides that every non-pensionable railway servant, except one 
in inferior service, shall be required to execute a service agreement with the 
President at the time òf his substanttve appointment in a form prescribed, 

d the forms are to be found in Appendix XXIV. Form No. 1 is a ‘‘Form 
of Service Agreement for Subordinate Staff” and was the appropriate form 
for the petitioner to sign. Sub-clause 3 of this form of agreement seta out the 
conditions of service, and sub-cl. (a) ‘‘that such ‘service is terminable at any 
time by either party on one month’s notice in writing or by, the Administra. 
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tiom on one month’s-pay’ in: lieu of notice’. The wotd ‘‘Administration’’ is 
defined in sub-cl.1(b)‘-as meaning ‘‘the President acting by and through the 
Genéral Manager or ‘other -proper officer of the Railway”. In point of fact 
no such agreement has been signed by the petitioner. But by.joining the 
service in pursuance of the offer made to him by the letter of appointment 
dated September 9, 1958, the petitioner impliedly accepted all the terms of 
the offer including the term that he shall conform to all the rules and regyla- 
tions applicable to Government Railway Servants. This included r. 148 and 
the obligation that arose under that rule to sign an agreement in Form No. 1 
in Appendix XXIV.: The fact that no such form was signed appears to be’ 
immaterial The Court must consider that as done which ought to have been 
done, and although there is no written agreement executed, L have no hesita- 
tion in holding that there is an' agreement effected by the petitioner accepting 
by his conduct the terms of the offer; gud such agreement must be deemed to 
contain all the conditions on which alone he could be in the service of the 
Railway oe ‘the term that his service was terminable by one month’s 
notice by the inistration. 

In this view of the case, if what was being done was to terminate the ser- 
vices of the petitioner under the terms of his agreement or contract, quite 
obviously art. 311 of the Constitution has no application, hor have the Disci- 
plinary and Appeal Rules any application. Mr. Nagrani on behalf of the 
petitioner has drawn my attention to a decision of the Calcutta High Court 
reported in Prasads v. Works Manager.’ In that case also there was. termi- 
nation of the services of a railway employee by giving a month’s notice, and 
Chakravartti C.J. held that no question of any penalty or punishment was 
involved if the termination was in terms of the service agreement. But on 
the facts of that case the Division Bench of the Calcutta High Court held that, 
although the Railway Administration had purported to terminate the services 
of the appellants under r. 148, gub-r. (3), which in terms provides what the 
agreement, form incorporates, namely, that the services of a non-pensionable 
railway employee can be. terminated on notice on either side for the periods 
shown in that sub-rule, in fact the Railway Administration had proceeded by 
way of exercising their disciplinary jurisdiction and had passed an order of 
removal by imposing a penalty on the appellants; and as this had been done 
without. giving an opportunity to the employees concerned, as required by the 
Disciplinary and Appeal Rules, the learned Judges set aside the order of 
removal from service. Undoubtedly, if it could be established in the present 
case that what has been done in the case of the petitioner is not a termination 
in terms of the contract of employment, but a penalty imposed, he would be 
equally entftled to suocecd. . 

But Mr. Nagrani.goes a little further than this and his submission is that 
T: 148, sub-r. (3), which provides that the services of railway servants who are 
non-pensionable. are terminable by giving notice on either side for the periods 
prescribed under that rule, is ulira vires of the Constitution, His contention 
is that this provision enables the Railway Administration to by-pass the pro- 
visions of art. 31] of the Constitution and without holding any enquiry or 
even levelling any charge to get rid of the services of any of its employees. 
He says—and this is not: disputed—that almost every servant of the Railway 
Administration to-day falls within the class of non-pdnsionable railwa “servants 
and everyone alike is liable to haye his service terminated in this manner. 
There would have been great force in this argument if the termination con- 
templated by the agreement waa termination which amounts to dismissal or 
removal from service, which is what is* dealt with in “art. 811; and in that 
connection it becomes necessary carefully to consider the distinction, if any. 
between dismissal, removal and termination. In Shyam Lal v. The State of 
Uttar Pradesh and the Union of India? their Lordships of the Supreme Court 
were dealing with a case of comptlsory retirement. It appears from the judgment 


1 [1987] A. I. R. Cal. 4; 2 [I955] 1 S.C. R. 96, 
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at p. 28 that the employee concerned had been called upon to show cause why 
he should not be compulsorily retired as it appeared that he had been guilty 
of corrupt practices therein, enumerated of a somewhat serious: character. But 
the ultimate order ofecompulsory retirement was not made on the basis of 
these chargés. It was urged before their Lordships of the Supreme Court 
that compulsory retirement was nothing but.removal from service within the 
meaning of art. 311, and as the relevant rule for compulsory retirement sanc- 
tiated such tetirement without assigning any reasons, it was repugnant to 
art. 311 of the Constitution and the rule was, therefore, void. This argument 
was negatived by their Lordships, and in this context Das J., m delivering 
the judgment of the Court, considers the distinction between removal, dis- 
missal and termination. His Lordship observes (p. 41): 

“Removal, Hke dismissal, no doubt brings about a termination of service but every 
termination of service does not amount to dismissal or removal.” 
Later on, his Lordship observes (p. 4f): 

“ ..The question then is whether a termination of service brought about by com- 
pulsory retirement is tantamount to a dismissal or removal fram service so as to attract 
the provisions of article 311 of the Constitution. The answer to the question will depend 
on whether the nature and incidents of the action resulting in dismissal or removal are 
to be found in the action of compulsory retirement.” © 
Then his Lordship proceeded to consider two distinct matters, and the first 
was whether there was any stigma attaching to the person who had been com- 
pulaorily retired by reason of such compulsory refarement; for, in his Lord- 
ship’s opinion, if there was, retirement might amount to a dismissal or removal. 
The second criterion that was applied was to. determine whether the person 
who had been compulsorily retired had been „deprived of any benefits which 
he had earned by. reason of his service, and it was specifically held that baing 
deprived of the right to continue in service was not deprivation of any benefit 
earned. His Lordship held, notwithstanding the fact that a charge-sheet in 
respect of gross allegations of corrupt practices had been levelled against the 
employee, that as the order of compulsory retirement did not require any 
finding as to any misbehaviour; and as the order actually did not refer to any 
charges against the employee, the compulsory retirement carried no stigma 
or implication of misbehaviour or incapacity against the employes, and this 
his Lordship held after conceding the possibility that the authority exercising 
the power may be resorting to that power because it was unablp to substantiate 
the misconduct that had been alleged against the employes. Thereforé; what 
emerges from this decision is, even if there may be allegations of misconduct 
against an employee, if they are not made the basis of terminatiog of service 
—or, in other words, they are abandoned—no stigma can attach to the em- 
ployee by reason of ‘such termination and the termination does not amount 
to either dismissal or removal, unless of- course it becomes dismissal or removal 
on the basis of the other criterion that his Lordship set out,. namely, that the 
employee had been- deprived, by reason of the termination, of any benefit that 
he had earned. Now, applying these tests to the case of the petitioner and 
taking the, second criterion first, it ig conceded by Mr. Nagranj that his client 
has not been deprived of any benefits that- he had earned during the time 
that he was in service. The benefit to which he had become entitled is with 
regard to the provident fund, and under r. 1887 there is power conferred on 
the appropriate atfthority to deduct from the credit of the provident fund 
any contribution made from railway revenues with interest therem if a sub- 
seriber has been dismissed from service for grave misconduct. This is not such 
a case, nor.is the petitioner sought to be deprived.of the amount standing to 
his credit as a subacriber to a provident fund. But in respect of the first eri- 
terion, Mr. Nagrani urges that, having regard tothe circumstances in which 
the order of termination of service was made, a stigma does attach to his client. 
There is no dispute as to the facts which led to the termmation of service, 
because, as I have already pointed out, it is as a result of the preliminary 
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enquiry that was held that the General Manager canfe to the conclusion that 
therd’ was no case to present a charge against the petitioner, but that in the 
public interest he should not be retained in service. On those facta, can it 
be said that a stigma attaches to the order of terminatfon! It appears to me 
that the facts in' Shyam Lal v. The State of Uttar Pradesh and the Union of 
India were much stronger than in this case, and actually charges gr&ver than 
the charge in this case had been levelled against Shyamlal and, he had been 
ealled u to answer them. But because the charges were not made “the 
ground for the order of compulsory retirement, their Lordships of the Supreme 
Court held that no stigma attached to-the compulsory retirement. Therefore, 
in this case it seems to me to be quite impossible to hold that, merely because 
there was the background of a preliminary enquiry against the petitioner on 
the report of the. Vigilance Branch, any stigma attaches to the order of ter- 
mination. Mr. Nagrani urges that anyone who reads the order of termination 
of service or comes to know of it is bouñd to feel that his elient had done some- 
thing wrong or improper. Now thére are two classes of people who are likely 
to come to know of the order: those who know all about the petitioner and 
those who may know ,nothjng, about him. The class that knew him would 
possibly consider that he had been unfairly treated by the authorities, for 
there is nothing on the face of the order to indicate that he had done anything 
wrong. With regard to the other class, termination of service by giving notice 
is well known in contracts of service between a master and a servant; and the 
mere fact of termination cannot carry with it any stigma and the class of 
persons who did not know the petitioner could not, by looking at the order of 
termination or by learning about it, possibly think that he had necessarily 
done something wrong. Indeed, if there was any person who was conversant 
with the rules in the Indian Railway Establishment Code and with r. 148, 
which in terms enable, the. Railway Administration to terminate the services 
and equally enable. the Railway servant to. give notice of termination, he cer- 
tainly could not think that there was any stigma attached to the order of 
termination. In my opinion, therefore, it seems to me to be very difficult ‘to 
hold that there was, any stigma attaching to the petitioner by reason of the 
termination of hig, services. The result is that neither of the two criteria laid 
down’ by their Lordships of the-Supreme Court for determining whether an 
order of termination: amounts to an order of dismissal or removal is present 
in this case, with the-result that the provisions of art. 311 of the Constitution 
or of the Disciplinary and. Appeal Rules are not attracted at all. It may well 
be, as was the case in Prasad v. Works Manager, that what purports to be 
an order of termination may in fact be, judged by the criteria I have referred 
to, an order of dismissal or removal, in which case, notwithstanding, the fact 
that the power of termination exists in the contract between the Railway 
Administration and the employee and there is a purported termination’ of 
service, the provisions of art. 311 would be attracted and also. the provisions 
of the Disciplinary and Appeal Rules which are substantially in conformity 
with the.provisions of. art.-311 of the Constitution. 


Their Lordships of the: Supreme Court, in the case of Satish Chandra v. 
The- Union of Indsa', were dealing with the case of a civil°servant who had 
been engaged on the basis of a'special contract for a@ specified term and he was 
discharged'in accordance’ with the males that ‘governed’ his employment as part 
of his contract ‘after notice, and their Lordships held that the’ provisions of 
art. 811 did not apply. Bose J., in his judgment, observed’ (p. 252) : 

“But of course the State can enter into contracts of temporary employment and 


tution, and those who chose’to accept those terms and enter into the contract are bound 


by them, even os the State is bound.” ~~ 
1 [1958] A. L R.` 8. O. 250. 
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But A Nagrani relies @n a passage in this judgment which follows (p. 252) : 
.. When the employment is permanent there are certain ‘statatory guarantees 
ut te tha: abeetice oF an such limitations Government is, subject to the qualification 
mentioned above, as free fo make special contracts of service’ with ‘temporary employees, 
engaged in works of a temporary nature, as any other employer.” 
Mr. Nagràni says that his client was in permanent service and their Lordships 
have laid down in this passage that in the case of permanent servants & con- 
tract cannot be legal which contravenes the statutory” guarantees in art. 311. 
Mr. Nagrani is right in that contention; but the question is: ‘‘Does anything 
m the agreement of the petitioner with the Railway Administration contravene 
the constitutional guaranteest’’ If it did, to that extent the Constitution will 
prevail. If the termination that is contemplated by the agreement does not 
amount to dismissal or removal, then nothing in the agreement contravenes 
art. 811, while on the other hand, if under the guise of termination what is 
sought to be done is removal or dismissal, it would’ offend agamst art. 311 of 
the Constitution. 

Mr. Nagrani has also quite fairly drawn my attention to a decision m Gopal 
Krishna v. Union of India’, in which their Lordships of the Supreme Court 
held tha where a railway employee is discharged from service after giving 
one month’s notice according to the terms of his agreement of service, he can- 
not complain that no charge-sheet had been formulated agamst him and pro- 
eeedings had not been taken thereunder as required by s. 240 of the Govern- 
ment of India Act, 1935, which corresponds to arf. 311 of the Constitution. 
Mr. Nagrani attempts to distinguish this cage on the footing that the order 
of termination in this case does not appear to have been made as a result of 
any suggestion of misconduct by the employee. But, as I have already pomt- 
ed out, unless the order of termination involved a stigma, it does not cease to 
be an order of termination and become an order of dismissal or removal. 

Mr. Nagrani has also relied upon a decision of the Calcutta High Court in 
Brojo Gopal v. Commr. of Pclice2, in which Bose J. appears to have held that 
the word ‘‘discharge’’ has the same connotation as ‘‘removal’’ and should be 
construed so as to be included within the term ‘‘dismissal’’, When one turns 
to the judgment of the learned Judge, he observes (p. 558) :— 

“A removal or dismissal from the office of a Special Constable may bave the effect 
of casting a slur on the character of the officer concerned or may affect him materially 
in respect of any other office which he may be holding under the Gpvernment or any 
other Ne 
Having said this, the learned Judge proceeds to say (p. 558) :— 

‘Tt has been held that the word ‘discharge’ has the same connotation es Temoval’ 
and should be construed so as to be included within the term ‘dismissal’.” 
Obviously the learned Judge is thinking of a discharge which has the effect, 
to use his own language, ‘‘of casting a slur on the character of the officer con- 
cerned”. Such a discharge would, as pointed out by their Lordships of the 
Supreme Court in Shyam Lal v. The State of Uttar Pradesh and the Union of 
India, undoubtedly be an order of removal or dismissal But the case is no 
authority for the proposition that every order of discharge is necessarily an 
order of removaleor dismissal; and even if it were, it could have no. binding 
effect on “ny other Court after the decision of their Lordships of the Supreme 
Court in Shyam Lgl v. The State of Uttar Pradesh and the Union of Indsa, 
which in terms holds under what circufnstances an order of termination 
amounts to an order of removal or dismissal, and' an order of discharge is 
certainly an order of termination. ° 

The poaition as it appears to me to emerge from the decisions in the cases 
tô which I have referred is that under art. 810 of- the Constitution the tenure 
of office of persons serving either the Union or a State is during the pleasure 
of the President or of the Head of the State, as the case may be; but if it is 


1 [19s4) A. I. R. 8. C. 682. 3 [1955] A. L H, Cal, 656. 
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sought to dismiss any servant of-the Union.or the State, the procedure prescrib- 
ed in art. 311(2) must be followed. The guarantee conferred by the Consti- . 
tution, therefore, is riot a giarantee of continuance in service, but merely a - 
guarantee that, if ‘the servant ig songht to be dismissed or removed from ser- 
vice, then the provisions of art. 311 shall’ come into play. Dismissal or removal 
from service is to be Judgéd by the congequences that the order brings about 
and by the testa laid down in Skyam Lal’s case. It is open to the Union ot 
. the Btate ‘to enter into a contract of service and to provide for terminatich of 


' ; the’service ‘by guch notice as may be agreed upon as a term of the contract; 


and if there is termination of servico under the terms of the contract, which 
' -doeg not cast a alur on the employee or deprive him of any benefits already 
. earned by him, such termination cannot ‘attract the provisions of art. 311 of 


>the Constitution. In the case before me, notwithstanding the fact that there 


‘was’ a suggestion of some misconduct against the petitioner by the Vigilance 
» Branch and a preliminary enquiry was held, it is clear that the Railway 
` Administration did not frame a charge’ against him, nor did they terminate 
his services on any charge. The termination is under the contract of service 
and, therefore, did not, in my ọpiniom, attract the provisiońs of art. 811 of 
the Constitution. l l 

That: brings me to the argument that the action ig mala. fide. This is really 
another way of saying that the termination. was in fact a dismisaal or removal ; 
and if the termination hdd the effect of being either a dismissal or removal, a 
charge of mala fides may well be sustained, because in that event the Railway 
Administration would be utilising the contractual power of termination of 
service for the collateral purpose of dismissing or removing him from service, 
which they could not do without following. the procedure prescribed by the 
Disciplinary and Appeal Rules and the provisions of art. 311 of the Constitu- 
tion. There is, therefore, no substance in the plea of mala fides as well 
. In my opmion, therefore, the petition fails and ought to be dismissed. Hav- 
' ing regard to the fact that the petitioner is a refugee and was a servant of the 
subordinate category, I make no order as to the costa of the petition. 

i eo ee a Petition dismissed. 
Solicitors for the.resnondents: - Crawford Bayley & Co. 
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° e Before Mr. Justice Tendolkar and Mr. Justice S. T. Demi. a eee 
JAMNADAS`DAGA v. THE COMMISSIONER OF INCOME TAX, 


'  MADHYA“PRADRSH'& BHOPAL, NAGPUR.* 


Indian Income-tax Act (XI of. 1982), Secs. 10, 14(2), 16(1), 24(1) proviso 9 S LO PITTE 
having share of loss tn registered firms and: share of profit in unregistered firm in 
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two 


Commlatonar of 1. T. v. Murlidhar Maihurowalst and Keshavlal Promchand v: 
Commr. I. T.* referred to, g Zi ' 


Tus facts appear in the EEN 


J. M. Thakar, for the appellant. 
G. N. Joshi, with M. P. Amiñ, for the respondent. ` 


TENDOLKAR J. On this reference the Tribunal has stated to us two ques- 
tions raised at the instance of the assessee and ‘one’ question raised at the in- 
stance of the Income-tax Commissioner. The asseæee before us has not press- 
ed the questions raised at his instance, and, therefore, it is unnecessary to 
answer them; and the only question that survives is the question raised at’ the 
instance .of the Income-tax Commissioner, and the question is in’ the following 
terms : 


“Whether the share income of the assemee from the unregistered firm’ (which ts 
separately taxed), namely, Rs. 26,110/-, can be set off against their share loms from 
registered firms, namely, Rs. 13,167/-?” 

'_ Now, the relevant facts for the purpose of decision of this issue are these. 
The asseasee is a partner in two registered firms, namely, R. B. Bansilal Abir- 
chand Spg. & Wvg. Mills, Hinganghat, and R. B. Bansilal Abirchand, E TA 
and also in an unregistered firm by the name of Bissessar House Estate, 

pur. In the relevant accounting year the two registered firms incurred ise 
The firm at Hinganghat incurred a loss of Rs. 11,902. The firm at Kamptee 
incurred a loss of Rs. 1,265, the total loes in the tivo registered firms being 
Rs. 18,167. In the unregistered firm there was a profit of Rs. 26,110. These 
figures for all the three firms relate to the share of the agsessee only and are 
not the figures of lo and profit for the firm. Now, it appears thet there was 
a small British Indian income of Rs. 262 which arose under the head ‘‘Sala- 
ries, securities, house property and other sources’. It was fhe case of the 
income-tax authorities that this amount had to be taxed at the rate vas total 
to the total income of the asseasee and for the purpose of asce 

income his share of profits from the unr red firm should be get AAA 
his share ef loes from the two registered firms. It was the contention of the 
assessee that the income from the unregistered firm had been ‘taxed in the 
hands of the unregistered firm and it must'be completely ignored and cannot 
be set off against the asseases’s share of loss from the registered firms. 


Now, in order to appreciate the relative contentions of the partice, it is neces- 
sary to look at the general scheme of the. Income-tax Act, and in this regard 
we will look at the Act as. it stood before it was amended by the Finance Act 
of 1956, because some of the relevant sections were amended by.that Act and 
we are not concerned in Reference with. the. amended sections. Section 
28(5) provides what is to be done when the total income of a. firm has .been 
assessed under sub-s. (1), subs. (3) or subs. (4) of that. section as the case 
may be. ‘Sub-clause (a) rovides that i in the case of a, registered firm, the sum 
payable by the firm itself “shall not.be determined but the total income of each 
paytner of the firm shall be assessed, and the. sum. payable by. him on the basis 
of such assessment shall” be’ determined. Therefore, in, effect the registered 
firm is not subjected to tax’ but the income of the registered firm is taxed in. 


1 (1948) 50 Bom. L. R. 368, s.o. 16L T.R. 2 1966) 58 Bom. L.. R. 045, so. 81 
148. rant © LTE 7 
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the hands of the partners in accordance with their shares in the income, Sub- 
clause (b) deals with a ‘case of an unregistered firm; and it provides that the . 
tax may be levied on the unregistered firm or at the option of the Income-tax 
Officer it may be levied on the partners if such a course ®& likely to ring in more 
revenue to the exchequer. Then, we have the provisions of a. 14 subs, 2(a). 
The section itself deals with exemptions of a general nature;-and gub-s. 2(a) 
provides : : 

“The tax shall not be payable by an assessee— 

(a) if a partner in an unregistered firm, in respect of any portion of his share in 
the profits and gains of the firm computed in the manner laid down in clause (b) of 
sub-section (1) of section 16 on which the tax has already bean paid by the firm”. 
Therefore, if the unregistered firm has been subjected to tax on its income, . 
the share of any partner in such income is not liable to tax in his hands. 

We next come to s. 16, subg. 1(a) 32nd in so far as it is relevant it enacts: 

“In computing the total income of an assessee— $ 

(a) any sum exempted under ...sub-sections (2), (3), (4) and (5) of section 14, 

shall be inchided”, 
The combined effect of s. 14(2) (a) and s. 16(1) (a) undoubtedly is that al- 
though the share of a partner in the profits of an unregistered firm is exempt 
from tax, it is included in his total income for the purpose of rate only. 

Now, the question that we have been called upon to determine is whether in 
arriving at the profits under the head ‘‘Business’’ of the assessee, the share of 
the assesses in the loases made by the two registered firms is to be set off against 
the share of the assesses in the income of the unregistered firm. The Tribunal 
appears to have decided this question mainly relying upon proviso 2 to s. 24(1). 
That proviso is in these terms: 

“Provided further that where the assessee is an unregistered firm which has not 
been assessed under the provisions of clause (b) of sub-section 5 of section 23 in the 
any 


such loss shall be set off 
income, profits and gains of the firm and not against the income, profits and gains of 
> and 


off 
apportioned between the partners of the firm and they alone shall be entitled to have 
the amount of the loss set off under this section”. 
The first part of the proviso deals with losses made by an unregistered firm: 
and the Tribunal thought that upon a parity of reagoning profits of an unregis- 
tered frm must similarly be treated. 

Now, before considering the effect of this proviso, it is necessary in the first 
instæ®nce te consider what the position would be on the authorities with regard 
to the computation of the income under the head ‘“busineas’”. That computa- 
tion is made under s. 10 of the Act. In the case of Commissioner of I. T. v. 


t: (1048) 50 Bom. L. E. $66, s.a. 167, T, R. 146, 
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could not be set off. Tift proviso which has since been repealed was in the 
- following terms; "’ 

“Provided that, where the loss sustained is a loss of profits or gains which would 
but for the loss have accfued or arisen within an Indian State and would, under the 
provisions of clause (c) of sub-section (2) of section 14, have been exempted from 
tax, such l8es shall not be set off except against profits or gains accruing or arising 
a ee 
We held that the proviso had no application because s. 24, sub-8. (1), dealt 
with setting off an income’ from one head against a loss under another head 
enumerated under s. 6 of the Indian Income-tax Act and it did not relate to 
getting off the loss in one business against the profits of another business both 
of which businesses came under the single head ‘‘business’’ under s. 10 of 
the Indian Income-tax Act. Therefore, the general principle is that the profits 
under the head ‘‘Business’’ can only bẹ ascertained as the aggregate of pro- 
fits and/or losses made by the assessee in different businesses. It follows that 
the Income under the head ‘‘business’’ can be arrived at m the present case 
by setting off the share of profits in the unregistered firm against the assesses ’s 
share of loss in the registered firms, unless there is some section in the Income- 
tax Act which constitutes an exception to the general principle that we have 
just enunciated. 

Now, Mr. Thakar for the asseasee contends in the first instance that upon a 
correct interpretation of s. 14, subs. (2), and s. 16, subs. (1), the assessee’s 
share in the profits of the unregistered firm is not to be included in his total 
income at all; but if the total income without such inclusion attracts tax, 
then his ahare in the profits of the unregistered firm is to be included in the 
total income for rate purposes only. His second contention is that the second 
proviso to 8. 24 should be treated as a substantive enactment and not a proviso 
to s. 24(1), and although it deals with losses made in an unregistered firm, on 
a parity of reasoning it should be applied to profits made in an unregistered 
firm as well. In support of his argument, Mr. Thakar draws our attention to 
the first category of income exempted from tax which is contained in s. 14(1); 
and that is in respect of any sum which an assessee receives as a member of a 
Hindu undivided family. This sum, he points out, is not to be included in 
the total income even for rate purposes, because s. 14, sub-s. (1), is not one of 
the sections enumerated in s. 16, subs. (1). This argument of Mr. Thakar 
does not appear to us to be well founded. The language employed in s. 14 is, 
go far as the operative words are concerned: ‘‘tax shall not be payable by an 
assessee’’. This is a far different thing from saying that the income on which 
such tax is not payable is not his income. The language may be qontrasted 
with the language of s. 4, sub-s. (3), which is as follows: 

“Any income, profits or gains falling within the following clakses shall not be m- 
cluded in the total income of the person receiving them:”. 

If the intention of the Legislature was that the classes of income enumerated 
in s. 14 should not be included at all in the total income, they would have 
used the phraseology of s. 4, sub-s. (3), and not the phraseology that “tax 
shall not be payable in respect of such income’’. In other words, in our opi- 
nion, what is exempt from tax under s. 14 does ‘not cease to-be the income of 
the assease@. It merely does not attract tax. But then Mr. Thakar argues 
that if that be the cogrect position, why was jt necessary to enact B8.: 16, subs. 
(1), at all, because if the income exempted from tax was held to be the income 
of the assessee, it is reduntant to provide that in computing the total income 
of an assessee the incomeeexempted under s. 14, sub-s. (2), ‘shall:be included. 
The reason for it appears to us to be quite clear. The Legislature intended ° 
thaf in respect of some and not of all incomés exémpted' from tax under the 
provisions of the Act, such income should be taken into account for rate pur- 
poses only. That also accounts for the fact that’ the income which an asseasee 
receives from an H.U.F. and which ig exempt from tax under s. 14 is not 
to be included in the total income, because the Legislature thought that it 
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should not figure for rate purposes either. We cannot, therefore, uphold the 
submission of Mr. Thakar, that income which is exempt from tax under s. 14 . 
does not form part in the income of the assesses at all and it is artificially to 
be added to his income in computing his total income merely for the purpose 
of determining the rate of tax if tax is attracted by the i income as come after 
exclusion of the income exempted under s. 14. 

We next turn to the second contention advanced on behalf of the assesses 
that proviso 2 to's. 24(1) which we have already set out above shéuld be read as 
a substantive enactment and not as a proviso to g. 24(1), which is in these terms: 

“Where any assessee sustains a loas of profits or gains in any year under any of the 
heads mentioned in section 6, he shall be entitled to have the amount of the loss set off 
against his income, profits or gains under any other head in that year”. 

This sub-section is clear and unambignous and the ambit of the section is well 
defined. It deals with a set-off as between different heads of income and it 
does not deal with any question of a set-off as between incomes which fall 
under the same head. The different heads of income are enumerated in sg. 6 
of the Income-tax Act. One of such heads, namely No. 4 in that section, is 
‘‘ Profits and gains of business, profession or vocation’’; and we are here con- 
cerned not with any question of a set-off between different heads at all but 
with a question of a set-off as between different businesses which fall under 
the same head “‘Profits and gains of business, profession or vocation’’. Ordi- 
narily the principle of construction is clear that the proper function of a proviso 
is to except and deal with a case which would have otherwise come within 
the general language of the substantive part of the enactment; and ordinarily, 
therefore, we must interpret proviso 2 as being limited to that purpose only. 
But it is argued that the first proviso to this subsection which deals with the 
logs sustained in speculative transactions has been held by a decision of a Divi- 
gion Bench of this Court, to which I was a party, in Keshavlal Premchand v. 
Commr. I.-T.1, to be itself a substantive enactment and not a proviso and 
equally the second proviso should also be held to be a substantive enactment 
and not a proviso. Now, when one looks at the decision in Keshavlal 
Premchand v. Comr. of I. T., we clearly set out the well-recognised canon of 
construction of a proviso; but we were in the main inftuenced by the clear 
words of the first proviso in coming to the conclusion that it was a substantive 
enactment. The words that we emphasised were ‘‘in computing the profits 
and gains P under the head ‘profts and gains of business, profession 
or vocation’ We pointed out that the profits and gains of a business, profes- 
se or vocation were not computed under s. 24 but they were computed under 
; and, therefore, the words were quite incapable of an interpretation that 
ptoviso was a proviso proper to the substantive enactment in s. 24(1); 
= disefore we held that it was by itself a substantive enactment? No such 
consideration arises from the language of the second proviso, which we have 
re-produced. That language is clearly applicable to a set-off as between differ- 
ent heads; and, therefore, in our opiniom, the proviso should be restricted to 
the normal function of a proviso. namely, to exclude from the operative part 
of g. 24(1) something which might otherwise have been included in it. But 
even assuming for a moment that this proviso was a substantive enactment, in 
so far as it deals with the loss of a registered firm, it provides that such loss 
shall be set off only against the income, profits antl gains of the firfh and not 
against the income, profits and gging of any of the parters of the firm. It 
does not deal with the question that we have to determine, namely, what is to 
be done with the profits of an unregistered firm; and the proviso, in our opi- 
nion, does not render any assistance itt determining the question that we have 
been called upon to determine on this reference. 

Tt ig next contended that the effect of holding that the asseeseo’s share of fhe 
profits of the unregistered firm can be set off against his share of the loss of 
the registered firmis is to deprive-the assessee of the right which he'wonld have 


1 (1986) 58 Bom. L. R. 945, mo. 3 LT.R. 7. _- 
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had of forward the loss. . This is an argument which appears to have 
N Tribunal as well.- -But‘the ar t appears to us:to ignore 
the fact that ance are set off against pro they are to that extent ab- 


sorbed and éhere is thing to carry forward. ‘The right to carry forward 


fem, han tobe ae off against hin sharo of lw 12 tho Tegistored Arm, it may 

conceivably lead to the position that a the lowes are absorbed as in this 

pea undoubtedly are; but we ‘might have had the case of an assessee where 
firm made losses far exceeding the profits made by a registered 

Brie ies lich case ne lucene tig oala vould heve been eases’ forward: 
The law cannot be one in a case where all losses are absorbed and in another 
case where only a part of the losses are absorbed; and we cannot. interpret the 
provisions of the Act merely with a view to prevent the consequence that ‘a 
loss which might have been carried forward, being unabsorbed, ceased to be 
‘available for being carried forward by reason of the fact that it ig absorbed 
by other profits made. 

-In our opinion, therefore, the Tribunal erred in coming to the conclusion 
that the amessee’s share of profits in the unregistered firm could not be set off 
against the assessee’s share of logs in the registered firms and our answer to | 
the question raised in paragraph 7 of the statemént of the case is in the afirma- 
tive. 

The assesses to pay the costs of the Reference. 


Solicitor for the respondent: A. S. Parikh. oe aie 
APPELLATE CIVIL. 
: _ Before Mr. Justice Chainani and Mr. Justice Tembe. 
A. H. KHARODAWALLA v. THE STATE OF BOMBAY.* 


ee A TE E L A E 
_ Revenue Code (Bom. V of 1879), Sec. 211—Prant Oficer determining amount 


7 or. 
proceedings held by the enquiry officer under s. 8 of the Act. If Government finds 


it had not 
been conducted in the manner laid down in the rules made under s. 19 of the Act, 
Act and 


THe facts appearein the judgment. | R 


o 
Rajim Patel, with V. B. Patel, for the petitioner. 
Y. 8. Desai, Government Pleader, for respondent No. 1. - 
E. L. Agarwal, for respondent No. 2 - 


Gaia J. The petitioner ia the owner of a land at-Dohad. On February 
28, 1951, the. Collector. of Panch Mahals requisitioned this land for. respondent 


*Decided, September 3, 1957. Special Civil Application No. 1825 of 1957. 
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No. 2, the State- viper Corporation, under s. 5@) of the Bombay Land 
Requisition Act. he Prant Officer was then authorised to determine the . 
amoynt of compensation payable to the petitioner under s. 8(1) of the Act. 
After holding an inquiry, he passed an order that the petitioner should be 
paid compengation at the rate of Ra. 10-140 per guntha per month. Respond- 
ent No. 2 oGuaidered that the amonnt of compensation awarded to the petitioner 
was excessive. It, therefore, submitted a representation to the State Govern- 
ment, The Government called for the record of the proceedings held bf the 
Prant Officer and then issned a notice to the petitioner. In this notice the 
petitioner was informed that in passing his order the Prant Officer had failed 
to take several material facts into consideration, that he had, therefore, not 
applied his mind properly to the determination of the reasonable compensa- ' 
tion payable to the petitioner for the land requisitioned, that the award. given 
by him was improper and irregular, and that in the opinion of the Government, 
arrived at after consideration of all #he relevant factors, compensation at the 
rate of Rs. 2 per guntha per month would be reasonable. The petitioner was, 
therefore, asked to appear before the Collector of Panch Mahals and to show 
cause why the compensation fixed by the Prant Officer should not be revised. 
The petitioner then appeared before the Collector and also submitted a repre- 
sentation in writing. The Collector. then submitted his report to Government. 
After considering this report and the representation made by the petitioner, 
Government passed an ‘order, exh. F, by which ‘it set aside the award made 
by the Prant Officer and fixed the rate.of compensation payable to the peti- 
tioner at Ra. 2 per guntha per month. It is this order, which has been chal- 
lenged by the petitioner. l . q 


to get the amount increased. Then comes s. 8-Al, which runs as follows -—_ 

“8-Al. The State Government may, 

(a) in cases in which no appeal lies under sub-section (3) of section 8 or 

(b) in cases in which such appeal lies, but has not been filed within the period 
specified in the said sub-section (3), after’ the period for filing such appeal has expired, 
call for the record of the inquiry or proceedings of the officer 


$ 
F 
p 


Under this section, Government can call for the record of the Inquiry or pro- 
ceedings held by the officer appointed’ to determine fhe amount of compensa- 
tion under s. 8 in order to satisfy itself whether the inquiry or proceeding was 
legal, proper or regular., The word ‘“proceedings’’ is very wide and would 
cover everything done by the officer undér s. 8. The words ‘‘may pass such 
order thereon as it deems fit” are also very wide and would prima facis sug- 
gest that Government can revise or alter the amount of compensation deter- 
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mined by the enquiry ocer under s. 8. This is in fact .what has been urged 
before us by the learned Government Pleader. 


Section 8-Al did not form part of the Act, when it was enacted. It was 
inserted by Bombay Act No. V of 1953. In Chaturbhuj v. State of Bombay, 
which was decided on June 16, 1952, it was-held by the late Mr. Justice 
Rajadhyaksha and myself that a person, to-whom the-requisitioned premisés 
are Allotted by Government, has no locus standi in the proceedings before the 
Compensation Officer and has no right to file an appeal under s. 8 of the Act 
against the order passed by the Compensation Officer.. Section 8-A1 was insert- 
ed in the Act thereafter. It has, therefore, been contended by the learned 
Government Pleader that the main’ object of enacting this section was to 
empower Government to give relief to persons, for whose benefit the requisition 
had been made, by revising the orders of compensation in cases in which the 
compensation awarded was excessive. „Clause (b) in the séstion, however, 
imposes a limit on the powers, which may be exercised by the Government. 
Under this clause, in cases in which an appeal lies, Government can take action 
only if an appeal has not been filed within the period: specified in s. 8. If, 
therefore, the Legislature had intended to empower Government to reduce the 
amount of compensation awarded, this intention could easily and always be 
defeated by filing an appeal, claiming a nominal amount'in addition to that 
awarded, and thereafter not prosecuting the appeal. Thus, in the present case, 
Government would not have been able to take any action, if the petitioner had 
appealed against the order of the enquiry officer, claimed in appeal an addi- 
tional compensation of only one rupee per month and thereafter allowed the 
appeal to be dismissed for default. It is doubtful whether the Legislature 
could have intended to confer such an illusory power on the State Government. 


The exercise of such a power may also cause considerable hardship and 
defeat the right of appeal given to a party under s. 8. A party may not be 
satisfied with the amount of compensation awarded to him, but may still de- 
cide not to file an appeal, if he feels that on the whole it cannot be said to 
be unreasonable. If, however, a smaller amount had been awarded to him, he 
might have filed'an appeal. Section 8-Al states that the order passed by the 
State Government under this section shall be final. No appeal, therefore, lies 
against an order passed by’ the State Government. The result, therefore, 
would be that while a person could appeal against an order awarding compen- 
sation in order to obtain increased compensation, he would have no remedy, 
if the compensation awarded to him was subsequently reduced by the State 
Government under s. 8-Al of the Act. This might cause hardship and in- 
justice in many cases. Thus in the present case the petitioner hgd claimed 
compensation at a rate very much higher than Rs. 10-14-0 per gunthe awarded 
to him. He did not regard this as very low and, therefore, did not appeal. 
Tt is, however, quite likely that if the enquiry officer had awarded compensa- 
tion at the rate of Rs. 2 per guntha, the rate fixed by Government, he would 
have appealed against the order, and it is possible that the appeal Court might 
have awarded a rate greater than Rs. 2 per guntha. The effect‘of the order 
passed by Government has, therefore, been -to deprive the petitioner of the 
right given to him by s. 8, a right which-in all probability he would have 
exercised, if compensation had originally been determined at the rate now 
fixed by Government. It isa well-recognised rule of interpretation that a sta- 
tute should, so far es possible, be construgd so as to-avoid hardship and 
injustice. Coo 

“Where the language of a statute, in its ordinary meening and grammatical con- 
struction, leads to a manifest contradiction of the apparent purpose of the enactment, or 
to,some inconvenience or absurdity, hardship or injustice, presumably not intended, a 
construction may be put upon ft which modifles the meaning of the words, and even the 
structure of the sentence.” (See Maxwell on the Interpretation of Statutes, page 229). 


1 (1952) 54 Bom. L. R. 997. 
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. The langnage used jn s. 8-A1 giving powers to Goverhrhent to revise orders is 
also different from that used in. other: similar provisions, such, for instance, 
as are contained in's. 211 of the Bombay. Land Revenue Code. The latter 
section provides that the State Government may call®*for and gxamine the 
record of any inquiry or the proceedings of any subordinate officer for the 
purpose of satisfying itself as to the ity or propriety of any d&cision: or 
order passed, and as to the regularity of the proceedings of su oficer. This 


pristy of any décision or order passéd in proceedings, The words ‘deci- 
sion or order’ do not occur i 
to’ satisfy itself as.to the legality, propriety or regularity of the inquiry or 
proceedings held under s. 8. Having regard to the different language used. in 


to us that even though the, words ‘‘may pass such order, thereon as it deems 
fit?” in B. 8-Al of the Act are very wide, a restricted meaning must be given 
to these words and that Government cannot itself determine the amount of 
compensation to be paid to the person, whose land has been requisitioned. 

vernment.can no doubt examine the legality, propriety or regularity of, the 
proceedings held by the enquiry officer under a. 8. If Government finds that. 
there had been no proper inquiry or that it was irregular, because it had not 
been conducted in the manner laid down in the rules made under s. 19 of the 
Act it may. get aside the order passed by the enquiry officer under s. 8 of the 

ct and remand the case back to him for a fresh or further inquiry... But it. 
cannot itself hold a fresh inquiry and substitute its own order of compensation 


the amount of compensation payable to the petitioner. The rule will, therefore, , 
be made'absolute and the order passed by the State Government, dated March 
28, 1957, exh: Fy will be set aside. There’ will be no order as to costs of this 


petition. 


Rule made absolute. 





, Before Mr. Justice Tendolkar end Mr. Justice S. T. Desai, 
. - SHIVKUMAR BACHU SHARMA v. BAI KHATIZABAT,* 





`of payment of interest on decrétal emount—Insolvency notice taken out for non- 


"Decided, August 21, 1957. O..C. J. Appeal No. 30 of 1957: Insolvency No. $78 of 1956. 
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ii ois Ge ban inora tact oedda oe aea: But apart from tbis 
San E S a aaa 
under is one not granted by the decree. - 


e 
THe facts appear in the judgment.’ 


K. K. Desay, with A. V. Nerurkar, for the appellant 
&, J. Sorabg, for the-respondenta.: . 


8. T. Dem J. This appeal raises an interesting question of some importance 
and nicety relating to the construction of s. 9(A) of the Presidency-Towns 
ee Act. The few facts necessary for the disposal ‘of this appeal are 

these. In a suit for ejectment filed against the-appellant’ by the respondents 
a consent decree was obtained in the-Court of Small Causes at Bombay and 
by that decree the appellant agreed to pay a sum of Ba. 8,800, another sum of 
Rs. 930 for costa of the suit and a further sum-of-Ra, 325 for additional costs. 
The decree was passed on December 16, 1953. ‘Two sums of Rs. 1,000 each 
were paid by the appellant to the respondents. No payment having been made 
thereafter by the appellant, the respondents ‘applied.to the Court for issuance 
of an insolvency notice and the insolvency notice was issued by the Court on 
October 21, 1956, and was served on the appellant on November 9, 1956. On 
January 8, 1957, ‘the appellant took out the notice of motion, out of which arises 
this appeal, and ‘the notice of motion was for setting aside the insolvency notice. 
On March 8, 1957, a further ground was allowed to be added to the notice of 
motion. Various contentions ap to have been raised before the learned 
Judge who dismissed the notice of motion. It is not cléar on what ground the 
notice of motion was dismissed, because in.this case’we do not have the benefit 
of any judgment by the learned Judge. We may immediately observe that 
the point which has been really pressed before’us in’ this appeal and which has 
impressed us does not appear to have been urged ‘before the learned Judge. 

A number of contentions have been utged before us by Mr. K. K.. Desai, 
learned counsel appearing for the appellant. It is not necessary- for us to 
examine all of them in view of the fact that on a construction of s. 9(A4) ‘of 
the Presidency-Towns Insolvency Act, we are in favour of the appellant. The 
contention arises in this way. The consent decree is ‘entirely’ silent on the 
question of payment of any interest on the decretal amount. In the insolvency: 
notice taken out by the respondents, they-no doubt gave credit for the two sums 
of Rs. 1,000 each paid to them, but they added Rs. 850 as interest on the amount 
that was due to them under the consent decree, and what is more they also 
claimed future interest. The principal contention of Mr. Desai before us has 
been that by adding this amount of Ra. 850 as interest and claiming further 
interest, there was such non-compliance with the requirements of the provisions 
earns to an insolvency notice that the insolvency notice has become wholly 
invalid. 

Now, subs. (1) of s. 9A requires, and it is a peremptory requirement, that 
the insolvency notice shall be in the prescribed form and the form requires that 
the amount due under the decree must be specifled in the notice. Therefore, 
if the amount is not correctly specifled, the notice would be bad, and that has 
. been the yiew taken by this. Court in numerous cases But the first part of 
sub-s. (2) lays down as follows: - 

dich; Antes abal Ack be oaled be: seaman’ an Abat ahs wath ar Gn hs 
notice as the amount due exceeds the amount actually due, unless the debtor within 
the time allowed for paym gives notice fp the creditor that he disputes the validity 
of the notice on the ‘of such misstatement.. 
New, on a proper construction of this sub-section, we are of opinion that it 
deals only with cases where-the amount stated in the notice as the amount due 
exceeds the amount actually due merely by reason of-a misstatement and not 
otherwise. The short argument is that the appellant’s case cannot fall in the 
first part of this sub-section, because this is not a case of a mere misstatement, 


a 
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and since the first part of the sub-section can have no tpplication, there was no 
obligation on the part of the appellant to give the notice to the creditor visualis- 
ed by the sub-section. The argument has proceeded that the requirement about 
the notice to the creditor could be the only impedim@nt in the, way of the 
appellant in challenging the insolvency notice, and that impediment not being 
there, the insolvency notice remained invalidated and the notice Sf motion 
should, therefore, have been allowed by the learned J udge. It js urged that 
the respondents were bound strictly to comply with the form of the insolvency 
notice, and the insolvency notice not being in accordance with the terms of the 
consent decree, it became invalid. Reliance has been placed in that context 
on sub-s. (1) of s. 9(A). As to subs. (2) of the section, it is said that it was 
obviously intended to deal with cases where an insolvency notice may become 
invalidated by reason simply of the fact that the sum specified in the notice 
had not been correctly stated through some clerical error or through some mis- 
calculation or such other innocent cause. It was said that there was no basis 
whatever in the decree for any claim for interest or future interest. There is, 
in our opiniòn, substance in this argument. 

On behalf of the respondents it is argued by Mr. Sorabji, learned counsel 
appearing for them, that the prenon insolvency notice.was protected by the 
provision laid down in subs. (2) of sub-a. 9-A. The argument is that the notice 
did not become invalid and was not hit by the misstatement relating to inte- 
rest. Considerable streas is laid on the words ‘‘shall not be invalidated by 
reason only that the sum specified in the notice as the amount due exceeds the 
amount actually due’. It is said that the protection given by sub-s. (2) of 
s. 9-A applies to every case where the amount specified exceeds the amount actual- 
ly due, which would be a result of any misstatement as to the amount. The 
argument ran that the expression ‘misstatement’ applies not merely to a mis- 
statement which may be the result of any clerical error or miscalculation or 
due to any innocent cause but to every case of misstatement whether deliberate 
or otherwise. The crux of the argument is that there is no warrant whatever 
for giving any restricted connotation to the expression ‘misstatement’ in gub- 
B. (2), TE 
. It is a -well established canon of construction that a provision like the one 
before us must be strictly interpreted. It is now firmly etsablished that a 
bankruptcy notice is-not a good notice if it is not in accordance with the terms 
of the decree, byt is on the decree as modifled in some manner. That, in our 
Opinion, is precisely what has happened in the case before us. There was no 
basis whatever for the respondents deer Be claim for interest. Learned 
counsel appearing for the respondents has y conceded that there is noth- 
ing in the ¢onsent ‘decree which could have induced the respondents to believe 
that they were entitled to interest. The way -we read subs. (2) is that it 
applies only to those cases of mistake about the amount to be specified which 
were the result of any error in giving credit for part payments made, or any 
clerical or arithmetical error, or any other misstatement proceeding from an 
innocent cause.of a like nature.’ It may be from ignorance of fact, forgetful- 
ness or inadvertance. At times it does happen that the amount is not correctly 
stated in the insolvency notice due to any such cause. But apart from that we 
do not see why an insolvency notice should be regarded as valid when the amount 
specified thereunder is obviously one not granted by the decree. You cannot 
claim in the insolvency notice something which was not awarded by the decree 
and then expect to avoid the consequences of the notice becoming invalidated 
simply by saying that afterall it was a misstatement, You cannot make an 
unjustified claim and take shelter undér the expression ‘misstatement’. The 
expression ‘misstatement’ is not of such wide import as would include mis- 
statement arising from any cause; it is certainly not every false statement, 
deliberate or otherwise, that is comprehended. In our opinion, the amount 
specified in the insolvency notice before us was not merely in excess of the 
amount actually due but it was a claim for an amount not warranted by the 


r 
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decree. There was no foundation whatever for any su¢h amount of interest 
being specified and claimed im the insolvency notice and it is not possible for 
us to dismiss that unwarranted and false claim for interest by merely regard- 
ing it as a anigstatem@nt which prevents an insolvency-notice from becoming 
invalid by operation of sub-s. (2) of s. 9-A. In our judgment, the expression 
‘misstatement’ must be restricted to cases of mistake as broadly indicated by 
us. It has tg be read in a reasonable manner and in a manner which would 
be ‘consistent with the scope and object of the provision under consideration. 
The sub-section cannot be read in such a manner as would enable any false 
claim which has no basis in the decree being made in the insolvency notice. 
For all these reasons we have reached the conclusion that the insolvency notice 
was invalid. 

It was finally urged on behalf of the respondents that even if we are in- 
clined to take the view that the insolv notice was invalid, the learned Judge 
was in error when he condoned the delay which admittedly was there in the 
matter of taking out of the notice of motion for setting aside the insolvency 
notice and that the notice of motion should have been dismissed on that ground 
alone. We agree that it is open to the respondent to support the judgment 
on any ground whatever whether the point on which that ground is sought to 
be raised was decided im his favour or against him by the learned Judge. It 
in not disputable that there was delay. In his affidavit in support the appel- 
lant stated that he had left Bombay on or about November 23, 1956, and ex- 
pected to return to Bombay in the first week of December. He was obliged to 
go out of Bombay on some urgent work and could not keep up to his scheduled 
programme of returning to Bombay from his native place in time due to his 
illness. All that the respondents stated in their affidavit in reply was that 
they did not admit the facts pleaded by the appellant in support of his plea for 
condonation of delay. The learned Judge was satisfied with the statements 
made in the affidavit of the appellant in support of his plea for delay being 
excused. It is true that the relevant part of the affidavit does not give all 
the requisite particulars that one normally expects in any such application 
for condonation of delay. But it is there stated that the appellant had gone 
out of Bombay and that he had urgent work out of Bombay and that he had 
fallen ill when he was at his native place. The correctness of those facts not 
having been challenged in the affidavit in reply, the learned Judge was cer- 
tainly entitled to draw the requisite inference which obviously he must have 
drawn when he excused the delay. And after all it was a metter of discretion 
with the learned Judge, and the discretion having been exercised, it is not for 
us to say what view we might have taken of the facts in the affidavit in port. 
Therefore, in our opinion, we would not be justified in interferiftg with the 
discretion exercised by the learned Judge on this part of the case. 

The result is that the appeal succeeds and will be allowed. Since we are 
making an order setting aside the insolvency notice, there will be a declaration 
that no act of insolvency was committed by the appellant as stated in 
insolvency notice in question. We have already stated and we may repeat in 
fairness to the learned Judge that the point in the precise form was not urged 
before him and it is only on that point that the appeal succeeds. The fair 
order for costs will be that both the parties to the appeal should bear their own 
costs. The order for costs made by the learned Julge will be vacated. 

Liberty to the appellant to withdraw the, sum of Rs. 500 deposited in Court. 

Solicitors for the appellant: Godampe & Joglekar. 

Solicitors for the respondent: Dtvecha & Thakore. 
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INCOME-TAX REFERENCE 


i Before Mr. Justice Tendolkar and Mr. Justic#S. T. Desai 
‘THE COMMISSIONER OF Stee ans M.P. & BHANDARA, NAGPUR 


i ; ' M G. CHITNAVIS.? = ° 
‘Indian Income-tax Act (XI of 1922), Sec. 9(4)—City of Nagpur Corporation Act, 1948 
(IT ‘of 1950), Secs. 114(1), 3(2)—Conservancy tax and water rate levied by Nagpur 
; whether taxes levied “tn respect of the property” within third proviso 
to a. 9(2) of Indian Income-tax Act—Tazx levied by local authority in exchange for 
cl E E aa 
tax “tn respect of the property.” 
is Where: ik can beahown that the tax’ levied’ by a loai authority ta nut attracted 
merely by reason of the fact that the property exists, and further, that the tax is 
really in exchange for services rendered, then it is not a tax “in respect of the 
property” within the meaning of the third proviso to s. 9(2) of the Indian Income- 
tax Act, 1922, 

The conservancy tax and the water rate levied under s. 114(1) of the City of 
Nagpur Corporation Act, 1948, are not taxes levied in respect of property within 
the meaning of the words of the third proviso to s. 9(2) of the Indian Income-tax 
Act, 1922. 

THe facts appear in the judgment. 
M. P. Amin, with G. N. Joshi, for the Commissioner. ) 
N. A. Palkhivala, with M. E. Bobde, for the respondent. 


TENDOLKAR J. This reference raises a short question of law. The dueton 
‘as formulated is: 

‘Whether the conservancy tax and the water rate are taxes levied in respect of 
‘property (payable wholly by the owner or partly by the owner and partly by the tenant) 
within the meaning of the words of the third proviso to sec. 9(2) of the Indian Income- 
tax Act?” 

Now, the asseasee in this case is one Mr. M. G. Chitnavis, who owns several 
properties most ef which are in the city of Nagpur, and the matter was dealt 
with by the income-tax authorities and by the Tribunal on the footing that all 
properties were in Nagpur. The income from pro was computed under 
a. 9 of the Income-tax ct. For the year of account en with May 31, 1950, 
the asseasee’s gross receipts amounted to Ra. AR This sum included 
property tax Rs. 4,720, water rate Ra. 6,480, and conservancy tax Rs. 3,568, 
making a total of Ra. 14,769, which were separately credited in the books of 
account of the assessee. The Income-tax Officer, relying upon the third pro- 
viso to s. 9, sub-s. (2), computed the asseaseo’s income from property by taking 
the annual ‘letting value at Ra. 1,00,840 and deducting therefrom half of all the 
three taxes together. The assessee appealed to the Appellate Assistant Com 
missioner and contended that what should have been deducted was, so far as 

conservancy tax and the water rate were concerned, the entire tax. „lhis con- 
tention was not accepted by the Appellate Assistant Commissioner; and the 
asgessee appealed to- the Tribunal wHo accepted this contefttion and ‘held that 
the water rate and the conservancy tax should have bean deducted in full and 
they did not fall within the scope of thg third proviso to a. 9, sub-s. (4). The 
question that is raised before us is whether the Tribunal was right in coming 
to that conclusion. 

Turning to s. 9, subs. (1) provides that the tax shall be ble by the 
assesses under the head ‘‘Income from property’ in respect of th the bona fide 
annual value of property. Sub-clause (tv) of sub-s. (1) orev provides for an allow- 


* Decided, September #, 1957. Inoome-tax Reference No. 64 of 1957. 
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coc in rasponi of an, suns) chargo Ce a a 
(1) snacts :— 

“For the purposes of clause (iv) of this sub-section the expression - PERE E 
does not inclyde eny tain respect of property or icome from property levied by e 
SA EE E E POE -l 
Then subs. (2) provides:— , . O 

paap E My E bo aacusd 
to be the sum for which the property might reasonably be expected “to be Jet from, yeer 
to year.” 
and the third proviso to’ this sub-section reads:—. 7. | 

’ “Provided further that where the property is In the occupation of a tenant and the 
taxes levied by any local authority in respect of the property are, under the law autho- 
rising such levy, payable halliy by Sie! owner or partiy bythe owner and periz Hy 
the tenant— 

(a) e e a a a eT 
contained in such law, be deemed to be the tenant's Hability for such taxes.” 
Therefore, reading these relevant provisions of the law, it is quite clear that 
tax ‘‘in respect of property’’ can be deducted from the annual value’ only to 
the extent provided in the third proviso to s. 9, subs. (2), that is, to the ex- 
tent of one half of the total amount of such tax. This eduction can be made 
if the tax ia payable wholly by the owner or partly by the owner and partly 
by the tenant; and it is to be made notwithstanding anything contained in the 
law imposing the tax. In this case, there is no dispute that these taxes were 
payable by the owner or partly by the owner and. partly by the tenant; but 
the dispute centres upon whether the conservancy tax and the water rate were 
taxes levied ‘‘in respect of the property”. The question, therefore, that has 
been referred to us does not truly bring out the dispute between the parties, 
and we propose to re-frame the question as follows :— 

“Whether tha conservancy tax’ and the water rate are taxes levied {n respect of 
the property’ within the meaning of those words in the third proviso to section 9(2) of 
the Indian Income-tex Act?” 

Now, on the one hand, Mr. Palkhivala for the assessee has argned that the 
words ‘‘in respect of the property” in the third proviso to s. 9, sub-s. (2), mean 
nothing more or less than a property tax and’ do not. include within its scope 
any other tax in relation ‘to property; on the other hand, Mr. Amin for the 
Income-tax Commissioner has attempted to argue that the words ‘‘in respect 
of the property’’ include all taxes which have any relationship to the property 
at all It appears to us that for the purposes of deciding this particular refer- 
ence it will not be necessary for us to détermine the exact scope- of the -words 
‘tim respict ‘of the property’? used in the third proviso to a. 9(2);. but we 
are certainly not prepared to accept the very wide proposition canvassed for 
by Mr. Palkhivala that the words do not. mean anything more than a pro- 
perty tax. A property tax was well known and has been known in this 
country for véry many years; and merely as ‘a matter of legislative history 
the proviso was put in in order to get over a judicial- 'decisiom- that a property 
tax had to be deducted from the annual. value... Therefore, in using the words 
tax ‘‘in respect of the property’? instedd* of the words ‘“‘property tax’’, the 
Legislature could not have intended that any tax other than a property tax 
was necessarily outside the scope of the proviso. But it appears to us that 
where it can be shown that the tax is not attracted merely by reason of the 
bal DE aa ae one and further, that the tax is really in exchange 
for services rendered, fhen, in any event, ‘it ig not a tax ‘‘m respect of the 

?. and this appears to be the position in respect both of the conservancy 
tax and the water rate. 

Now, these taxes are levied under the City of Nagpur Corporation Act, 1948. 
Section 114, sub-s. (1), of that Act authorises the Corporation to impose “‘ (b) 
a latrine or conservancy tax payable by the occupier or owner upon private 
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latrines, priyies or cegspools or upon premises or compounds -cleansed by Cor- 
poration agency’’; and ‘‘(d) a water-rate, where water is supplied by the 
Corporation”. It will be seen, therefore, that the Act which authorises the 
imposition also provides that two conditions shall be fuflled befqre a conser- 
vancy tax is payable: (1) that the oceppier or owner must have private latrines, 
privies or cesspools or other premises or compounds; and (2) that suck latrines, 
privies or ceaspools or premises or compounds are cleansed. by Corporation 
agency. Therefore, it is clear that the power to impose this tax itself provides 
for a direct service to be rendered by the Corporation in exchange for the tax 
and the tax is not levied merely by reason of the fact that a building exists. 
With regard to the water rate, the words in the Act are ‘‘where water is sup- 
plied’’ and, therefore, if the Corporation does not supply water, there can be 
no water rate. Here again, there is a service directly rendered and it is for 
that service that the rate is imposed. Then turning to the rules made for. the 
purpose of imposing these taxes, which°are the rules which were made under 
the Central Provinces and Berar Municipalities Act, 1922, which was repealed 
by the City of Nagpur Corporation Act, 1948, but the rules made under which 
have been preserved in force by s. 3(2) of the City of Nagpur Corporation 
Act, r. 2(%) provides for the imposition of a conservancy tax: 

“on every building or land to which a private latrine, privy or cesspool is attached, 

or any resident whereof uses a private latrine, privy or cesspool, which is either cleansed 
by munictpal agency or is commected with the municipal underground sewer, or the pre- 
mises or compounds of which are cleansed by municipal agency”. 
Here again, the rule specifically gives effect to the conditions Imposed on the 
power of the Corporation to levy the tax, which bring in directly a service 
rendered by the Corporation to the owner or occupier of the property. Then 
made under the Central Provinces and Berar Municipal Act, 1922, and which 
the rules relating to the imposition of the water rate, which were also rules 
have continued in force, provide in r. 1, sabr. (1) (a), that 

“there shall be imposed on every building or land which has. a private supply of 
water from municipal service pipes or any resident whereof uses water from such sup- 
ply, water rate leviable from the owner or occupler...according to the following scale...” 
Therefore, an essential pre-requisite for the collection of a water rate is that 
the building should either have a private supply from the municipal main or 
@ reaident.of that building should have water from municipal mains. Here 
again, the rate is imposed- directly in exchange for services rendered to the 
owner or occupier of the building; and in both cases, therefore, it cannot be 
said that the conservancy tax or the water rate became payable by reason of 
the mére.faet that the property existed and, in addition, that it was payable 
m exchange for services rendered. In our opinion, therefore, in respect of 
these two taxes ft cannot be said that they are taxes ‘“‘in respect of ‘the pro- 
perty” within the meaning of the third proviso to s. 9, sub-a. (2), and the’ 
Tribunal came to a correct conclusion on this issue. 

Our answer, therefore,’ to the amended question shall be in the negative. 
The Income-tax Commissioner to pay costs. or 
Solicitor for the applicant: Ambalal 8. Parikh. 78 
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Before Mr. Justice Tendolkar andi Mr. Justice S. J. Desai. 


MESSRS. DAYABHAI GIRDHARBHAI | 
8 v: f 

THE COMMISSIONER OF INCOME-TAX, M.P. & BHANDARA, NAGPUR.? 
Indian Inceme-tar Act (XI of 1922), Secs. 22(3), 28(1(c)—Assessee filing revised return 
and disclosing item deliberately concealed in first return—Assessment made under 
*Sroviso to °s. 13—Whether assessee liable to penalty under s. 28(1)(c)—Question. 
whether omission or wrong statement in original return whether deHberate or bane 

fide can be determined by High Court. 


Under s. 22(3) of the Indian Income-tax Act, 1922, every asseasee has the right 
to submit a revised return if he discovers any omission or wrong statement in his 
original return before the assessment is made. But'the omission or wrong state- 
ment may be accidental or delfberate. Where it is accidental, no result may ensue 
by reason of the omission; but where the omission is deliberate, the results of such 
deliberate omission cannot be got rid of merely by filing a revised return. If the 
omission is deliberate, then m respect of the original return the provisions of 
g. 28(1)(c) of the Act apply and the asseasee may be subjected to a penalty. There- 
fore, where the concealment is not an accidental omission, but is a deliberate conceal- 
ment, the penalty is attracted notwithstanding the fact that the return has been 
subsequently corrected. 

The question as to whether the omission is deliberate or bona fide is a question 
for the Income-tax authorities to determine, it being a pure question of fact; and 
it cannot arise for determination by the High Court unless there is a reference on a 
question as to whether there was any evidence on which the Income-tax authorities 
could have come to such a conclusion. 


THE facts appear in the Judgment. 


J. P. Pand, with R. D. Saranjame, for the asseasee-applicant. 
M. P. Amin, for the Commissioner. 


TRNDOLKAR J. This reference raises a very short question. It is as follows: 


“Whether in view of the assessee having filed a revised return disclosing the item 
of Rs. 11,361 which it had deliberately concealed at the time of filing the first return 
and in view of the assessment having been made under the proviso to section 13 of tha 
Indian Income-tax Act, the assesses is not liable to be penalised under the provisions of 
section 28(1){c) of the Indian Income-tax Act?” 


The short facta are that the assessee made a return of income-tax on Septem- 
ber 13, 1951, in respect of the assessment year 1951-52, the previous «accounting 
year being, the year ending with Diwali 1950. There was an appointment given 
by the Income-tax Officer on January 25, 1952, to the asseasee and a partner 
of the assesses firm attended before the Income-tax Officer. The assesses had 
shops at Warora, Wun, Bhadrawati and Narsinda, and it was found that in 
the wholesale shop at Warora on disclosed sales of Rs. 40,770 the assessee 
showed a gross loss of Re. 3,444. The assessee’s explanation of this 
loss did not satisfy the Income-tax Officer and he suspected that the closing 
stock of the assessee as shown was not correct. He, therefore, gre upon the 
partner who appeared before him to prove the closing stock from registers 
which have to be maintained under the Central Excise Rules. He adjourned 
the matter to Janufry 28, 1952. On Jantary 28, 1952, the assessee filed a 
revised return under s. 22, sub-s. (3) declaring an income of Ra, 22,653 whilst 
by his return he had ‘deqlared an income of Rs. 11,292; and he claimed that he 
had filed the first return through oversight as he had lost sight of a debit entry 
ofe Rs. 18,265 for purchase of 59 bundles of chewing tobacco at Amod. The 
Income-tax Officer assessed the assessee applying the proviso to s. 18 and algo 
imposed a penalty on him holding that by his first return he had concealed 


*Dæidod, September 4, 1957. Tnoome-tax Reference No. 65 of 1957, 
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the particulars of income and deliberately fprniahgd inaccurate particulars 

thereof. The s contention was that the mistake made by him was by . 
oversight and, therefore, bona fide and was not deliberate. ` He appealed un- 
successfully to the Appellate Assistant Commissioner ang the Tribunal in turn, 
and that is.why the question has now been referred to us at his iħstance.. . 


Now, Mr. Pandit on behalf of the assessee, in the first instance, has argued 
that every asseasee hag a right to file.a revised return under 8. 22, sub-8. (3); 
and if that return is in effect accepted, the earlier. return -must°be treatefl as 
cancelled for alt purposes and no penalty can be imposed in respect of any 
concealment in the earlier return. Now, it is perfectly true that every assesses 
has the right under s. 22, sub-a. (3) to submit a revised return if he discovers 
any omission or wrong statement in his original return before the assessment 
is made. But the omission or wrong statement may be accidental or deliberate. 
Where it is accidental, no result may ensue by reason of the omission; but 
where the omission is deliberate, the rdésults of such deliberate omission cannot 
be got rid of merely by filing a revised return. If the omission is deliberate, 
then in respect of the original return the provisions of e. 28(1)(c) apply, 
because that sub-section provides that the Income-tax Officer, if he is gatiafled 
that the assesses ‘“‘has concealed the particulars of his income or deliberately 
furnished maccurate particulars of his income’’, he may be subjected to a 
penalty. Therefore, where the concealment is not an accidental omission, but 
is a deliberate concealment, the penalty is attracted notwithstanding the fact 
that the return has been subsequently corrected. The question as to whether 
the omission is deliberate or bona fide is a question for the incometax autho- 
rities to determine, it being a pure question of fact; and it cannot arise for 
determination by us unless there was a reference on a question as to whether 
there was any evidence on which the mcome-tax authorities could have come 
to such a conclusion. No such question has been referred to us, and indeed, 
the question referred to us in terms states that there was deliberate conceal- 
ment, which was the finding of the Income-tax Officer confirmed by the 
Appellate Assistant Commissioner and the Tribunal. 

Then: Mr. Pandit argues that if a penalty is attracted notwithstanding the 
fact that a revised return is filed, then it is futile for the asseasce to file a 
revised return. It may be that it is futile for a dishonest assesses to file ‘a 
revised return; but ordinarily even a dishonest assessee may benefit by filing a 
revised return, to the extent to which the assesses has benefited in this case, 
namely, that thé taxing authorities may not impose the maximum penalty on 
him having regard to the fact that he himself corrected his own statement. In 
any event, the question as to whether a- penalty’ can be mmposed in respect of 
a contealmént in the original return cannot be determined by considering whe- 
ther there is any inducement for an asgessee to file a revised retura. Every 
ausessee is expected to file a correct return; and if he does not do so, it is his 
duty to correct it the moment he discovers any omission, whether there isan 
inducement to correct it or not. 

‘Then ‘Mr. Pandit has argued that in point of fact thé Income-tax Oficer 
invoked’the proviso to s. 13 and the asseasee was taxed under a. 13;’and the 

ion ‘that he had made in the first return did not affect hia total sales on 
the basis of which the Income-tax Officer computed his incéme fixing a ratio 
of profits on the basis of the total income. But the question that firises for 
determination under s. 28(1) (e) is pot whether the concealment brought about 
the result that some portion the income escaped assessment. That the in- 
come did not escape assessment and was brought to tax under the proviso to 
s. 18 appears to us to have nothing whatever to do With. the question as to 
whether the return as furnished had concealed. the particulars of the income 
or deliberately furnished maccurate particulars of such income. 

Lastly, Mr. Pandit contended that the figure -of income, arrived at by m 
Income-tax Officer is the same as in his revised estimate ‘and, therefore 
should not have been subjected to a penalty: This again is an argument which 
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does net appear to us to have any bearing on the queatidn whether the provi- 
` mons of s. 28(1)(c) are attracted. The actual result of the assessment has 

nothing whatever to with an attempt made by the assessee to conceal the 
particulars of his neers by his first return by which he deliberately furnished, 
as found by the imoome-tax authorities, inaccurate particulars of his real 
mcoome. 

In our opimion, therefore, the assesses was rightly subjected to a penalty 
and the answer to the question referred to us is: ‘‘The assessee is liable to a 
penalty. 2) 

There is a notice of motion taken out by the assessee for amending the ques- 
tion. We think the correct question has been raised on the reference before 
us and the notice of motion will, therefore, be dismissed with costs. 

The asaessee to pay the costs of the reference, 


Solicitor for the respondent: Ambalal S. Parikh. 


APPELLATE CIVIL. 


Before Mr. Justice Tendolkar. 


SADASHIV MAHADEO DESHMUKH v. JAMNADAS LAKHANCHAND.* 
Bombay Agricultural Debtors Relief Act (Bom. XXVII of 1947), Seca. 2(5) Explanation 
I, 2(14) Explanation I—Person personally cultwating portion of his lands and leasing 
remaining lands to tenanits—Income, from lands leased, derived by heirs of such 
person after his death—Whether such income agricultural income in hands of hetre. 


A person who owned certain lands cultivated a part of these lands personally for 
the cultivating seasons in the two years preceding the date of the coming into ope- 
ration of the Bombay Agricultural Debtors Relief Act, 1947. The remaining lands 
were leased out to his tenants. He died leaving as his heirs his widow and a minor 
son. On the question whether the income derived by his heirs from the Jands leased 
to the tenants was agricultural income in their hands:— 

Held, that the income derived by the heirs of the deceased by virtue of the leases 
in favour of the tenants became income derived from agriculture by reason of 
Explanation IT to s. 2(5) of the Bombay Agricultural Debtors Relief Act, 1947, not- 
withstanding Explanation I to s. 2(5) of the Act. ; 


THe facts appear in the judgment. 


VY. B. Rege, for the appellants. 
E. B. Swkhtankar, for respondents Nos. 1 (a, b, c) and 2, 3, 4, 7, 8 and 9. 


TENDOLKAR J.. This second appeal raises a question of construction of s. 2, 
sub-s. (5), Explanation IJ, of the Bombay Agricultural Debtors Relief Act, 
1947. The matter arises in this way. The appellants before us, who were the 
original plaintiffs, filed a suit under the Dekkhan Agriculturists Relief Act in 
the Court of the Joint Civil Judge at Panvel, being Suit No. 478 of 1950, for 
a declaration that certain transactions of sale by plaintiff No, 1’s deceased 
father were in fact ee One of the points raised by way of defence in 
the said suit was t the plaintiff was a debtor within the meaning of the 
Bombay Reve! Debtors Relief Act, 1947; and it is common ground 
that if he was such a debtor, then his remedy was under the Bombay Agricul- 
tural Debtors Relief Act and his suit under the Dekkhan Agriculturists Relief 
Act was not maintainable. The learned trial Judge held that he was not a 
debtor within the meaning of the Bombay Agricultural Debtors. Relief Act, 
but he held on the merits that the transactions were in fact mortgages although 

* Decided, August 27, 1957. Second A No. 96 of 1952, reversing the ee 


No. hgh against the decision of V. N. M. A. Shaikh, Civil.Judge. Junior-Division, st 
Palekar District Judge, at Kolaba, in Appeal Panvel, in Regular Civil Suit No, 478 of 1050. 


L. R.—T8 
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in form they were\sales and, therefore, decreed tle plaintiffs’ claim. On 
appeal, the District Judge, Kolaba, reversed the decision of the learned trial . 
Judge and held that the plaintiff was a debtor within the meaning of that 
word in the Bombay Agricultural Debtors Relief Act “nd, therefore, the suit 
was not maintainable. The learned District Judge also took the view on the 
merits that the transactions were in fact mortgages, so that there are con- 
current findings of fact on the question of merits. The only point is whether 
the decision of the learned District Judge on appeal, that. the plaintiff Was a 
debtor under the Bombay Agricultural Debtors Relief Act, is correct. . 
Now, turning to the relevant definition, s. 2, subs. (5), enacts :— i 

“ ‘debtor’ means— 

(a) an individual—... 

(si) who has been cultivating land personally for the cultivating seasons in ' the 
two years immediately preceding the date of the coming tnto operation of this Act...; 
and 

(tv) whose annual income from sources other than agriculture and manual labour 

does not exceed 33 per cent. of his total annual income or does not exceed Rs. 500, which- 
over is greater ” 
Stopping here for a moment, there are two requirements in order to constitute 
an individual a debtor. The first is that he must have been cultivating land 
personally for the cultivating seasons in the two years preceding the date of 
the coming into operation of this Act. The relevant years in this case are 
the years 1945-46 and 1946-47, and it is proved on the record—and there is no 
dispute—that during this period 5 acres 29 gunthas of land were cultivated 
by the plaintiff personally and 94 acres of land had been leased out to tenants. 
Therefore, the requirement of personal cultivation in the two preceding years 
was satisicd. ‘We then come to the second requirement and that is that the 
income from sources other than agriculture aud -manual labour should not 
exceed 38 per cent. of his total annual income or Rs. 500, whichever is greater. 
Now, in determining what his income from agriculture is, one has to take into 
account Explanation J to this sub-section which, in so far as it is relevant, is 
in these words :— i ' 

“For the purposes of this clause ‘agriculture’. ..does not include leasing of land o1 
cutting only of wood;” ' 

Therefore, income derived froni leasing of lands is not income from ‘agri- 
culture for thg purpose of determining whether it exceeds 33 per cent. of 
the total annual income or Rs. 500 whichever is greater. Now, the position, 
again on facts proved on the record, is that in the year 1945-46 the income 
of the plgintiff from personal cultivation was Re. 500 while the income from 
lands leased to tenants was Re. 3,176, whilst.in 1946-47 the income from per- 
sonal cultivation was Rs. 500 and the income from lands leased waf Rs. 2,576. 
If the matter stood there, then since income from lands let. out to tenants is 
not agricultural income, the plaintiff would not have satisfied the second 
requirement of the definition as the income from sources other than, agricul- 
ture would have exceeded 33 per cent. of his total income or Rs. 500. But, in 
ihis case, the plaintiffs were the widow and minor son of the deceased Mahadep 
Deshmukh and there is a provision in Explanation II to s. 2, sub-s. (5), with 
regard to the heirs of a deceased person and the, nature of “the income in’ their 
hands. Mahadeo had died in 1944. The relevant part of Explanation II is in 
these words m i e e 7 

.. .“In the case of— 

(a) any person who dies leaving as his heir, a widow or a minor or a person who 
ts subject tò physical or mental disability, or j 

(b) an. undivided Hindu family, in which there ere no adult male co-parosgers 
capable of cultivating the land personally, 
the Income derived hy such heir or family by the læse of land for an agricultural 
purpose shall, notwithstanding anything contained in Explanation I, be deemed ‘to be 
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It is urged on behalf of the respondents to this appeal thåt since the plaintiffs 
. were heirs of the deceased Mahadeo, the income derived by them by-lease of 
land became income derived from agriculture by reason of Explanation II and 
notwithstandjng Explafation I; and this is what the learned District Judge 
held on an interpretation of Explanation I. | 

Now, Mr. Rege for the appellants before me has urged two contentions with 
regard to the correct interpretation of Explanation, II. His first contention 
is tĦat the Explanation in so far as cl. (a) is concerned embraces only such 
land as was cultivated personally by the deceased and has been leased by the 
heir, owing to the inability of such heir to cultivate the land personally. His 
second contention is that, in any event, the words ‘‘by the lease of land’’ should 
be interpreted as referring to a lease given by the heir and does not include 
within its scope leases given by the deceased himself. . 

Taking the first of these contentions, prima facie there is nothing in the 
wording of Explanation II to indicate that the Explanation was to be restrict- 
ed to lands which were cultivated personally by the deceased person; but 
Mr. Rege relies upon a corresponding provision in s. 2, sub-s. (14), and suggests 
that on a parity of reasoning Explanation IL to sub-s. (5) should be inter- 
preted in tho same manner as the express provisions of Explanation I to sub- 
s. (14). Now, subs. (14) gives the definition of ‘‘cultivating personally” and 
that definition is :— 

“to cultivate personally’ means to cultivate by one’s awn labour or by the labour 
of any member of one’s family or by servants or hired labour under one’s personal super- 
vision or the personal supervision of any member of one's family.” > 
Explanation I to the sub-section reads :— 

“If a person who was cultivating personally dies leaving as his heir a widow or a 
minor or a person who is subject to physical or mental disability, such heir shal be 
deemed to cultivate the land personally notwithstanding the fact that the land is culti- 
vated on behalf of such heir by servants or hired labour or by tenants.” 

Mr. Rege’s argument is that there are two requirements in the definition of a 
‘“‘debtor’’ under the Act. The first is of personal cultivation and the second 
is as to the percentage of agricultural income in the total income. With 
regard to personal cultivation, which is the first requirement, there is no doubt 
that sub-s. (14) provides that, if a dead person was cultivating personally, then 
alone his heirs under a disability shall be deemed to cultivate the land per- 
sonally even if the land is cultivated by hired labour or by ®ervants or by 
tenants. Mr. Rege says, therefore, that in the case of income algo, the inten- 
tion of the Legislature could not have been different. ‘Now, the intention of 
the Legislature is normally to be gathered from the language used in the’ Act 
itself and pot from any extraneous sources. It is.true that in respect of one 
requiremeut of the definition of a ‘‘debtor’’ the Legislature only conferred 
on the heir of a deceased person the privilege, if he is under a disability, to 
consider cultivation on behalf of such heir by servants or hired labour or by 
tenants as personal cultivation. It would not be right from that fact to infer 
that the intention in enacting Explanation II to sub-s. (5) was similar in the 
absence of any words in that sub-section to indicate that such was the intention. 
The words are ‘‘the income derived by such heir...by the lease of land’’, and 
those words do not, in my opinion, in any ‘sense iniport even remotely the con- 
cept that the lands must have been originally personally cultivated by the 
deceased person. Intleed, this submission of Mr. Rege becomes the more un- 
acceptable because Explanation II not only deals with the heirs of a deceased 
person who are under digability, but it also deals in cL (b) with the case of 
an undivided family in which thete are no adult male coparcenera capable of 
culéivating the land personally. In that case, it could not be said that, gome- 
body did cultivate the land personally before and it is only when the, disabi- 
lity, namely, the non-existence of an adult male coparcener arose, that in 


n by 


respect of such land it was to be considered whether the income derived 
the family by.the lease of land was or was not agricultural ‘income, 


1286 THE BOMBAY LAW REPORTER. [VOL LX. 


Turning next to the second part of the submission’ of Mr. Rege, Mr. Rege 
says that the words ‘‘by the leage” do not mean the same thing as ‘‘from the 
lease’? and the word ‘‘by’’, says Mr. Rege, imports the concept that the lease 
itself was by the heir who was under a disability. Rere agains in the first 
instance, if ‘‘by the lease’’ is a correct expression at all, it does not appear to' 
me that it can mean an different from ‘‘under the lease’’, and one can- 
not import into the preposition ‘‘by’’ the concept that the lease itself pust 
have been by the heir under disability; for here again, when one comes to test 
this part of the submission of Mr. Rege by reference to the case of an undivid- 
ed family in which there are no adult male coparceners capable of cultivating 
the land personally, it is difficult to see who the lease can be by. Indeed, in 
the case of the heir himself who is under a disability, physical or mental, he 
has no capacity to lease. It appears to me, therefore, that there is no Justifica- 
tion for importing into the words of the Explanation, which prima facie con- 
vey the meaning that the income was derived by the heir by virtue of a lease 
of the land, anything more or less than the Explanation itself says. There is 
no doubt that the incume of Rs. 8,176 in the year 1940-46 and Rs. 2,567 in the 
year 1946-47 was income derived by virtue of the leases in favour of tenants, 
and gince this income was derived by the heir who was under a disability by 
virtue of Explanation II and notwithstanding Explanation I, it is agricul- 
tural income. 

The result, therefore, is that the appellant before me has income from agri- 
cultural sources only and no other income. He also cultivates land personally 
and satisfies the requirements of the definition of ‘‘debtor’’ under the Bombay 
Agricultural Debtors Relief Act. The learned District Judge, therefore, in 
my opinion, came to the correct conclusion in holding that the appellant was 
a debtor and, therefore, the suit was not maintainable. 

I, therefore, uphold the decision of the learned District Judge and dismiss 
this appeal with costs. 


Appeal dismissed. 


[NAGPUR BENCH] 


e ‘ 
Before Mr. Justice Mudholkar and Mr. Justice Tambe. 


DADARAO SHEGAJI TIDKE v. THE STATE OF MADHYA PRADESH." 


i Constitution of India, Art. 311(2)—-DisctpHnary action taken under Article—Civil Services 
(Classification, Control and Appeal) Rules, r. 55—Departmental inguiry by Gov- 
ernment—Right of person against whom inquiry is held to make statement and 
examine witnesses —Whether opportunity should be given to Government servant 
to show cause against punishment—Right of Government servant to cross-examine 
witnesses giving evidence against him—Right to examine witnesses in defence. 


When Government orders a departmental enquiry to be held, they act merely 
under the Civil Services Rules. Such an enquiry is essentially of a preliminary 
nature, and is intended to satisfy the Government. that the case is of a kind which 
calls for a disciplinary action. Even during such enquiry it is open to the person, 
against whom such enquiry is held, to have a full say anf to make a statement 
with regard to all the charges which are made against him, and also to examine 
any witnesses in his defence. But it,does not mean that if he fails to take part 
in that enquiry, or to give his defence, he is necessarily precluded from putting for- 
ward his defence or from examining witnesses or cross-examining such witnesseq as 
may have been examined during the enquiry by the Enquiring Officer. 

An enquiry held under r. 55 of the Civil Services (Classification, Control and 
Appeal) Rules is not by itself sufficient to enable any action being taken by the- 


*Deoided, July 11, 1957. Letters Patent Appeal No. 76 of 1684. 
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. Government against a Government servant. It is only afir complying with the 
_' provisions of art. 311(2) of the Constitution that disciplinary action of the kind re- 
ferred to in that article can be taken by the Government, 


Law: requires that bi opporiumity should be given to a Government servant to 
show cause both against the punishment and the. grounds of ‘punishment. Such 
opportinity should make it possible for him to persuade the.competent authority 
jo come toea different conclusion from the one at which he has tentatively arriv- 
ed, and it is from this aspect that the Court must consider whether the opportunity 
given to the disminsed servant was a reasonable opportunity. 

~ ÅA Government servant has a right to persuade the authority concerned either 
by cross-examining the witnesses on whom relianee has been placed at an earlier 
stage, or by examining witnesses in his defence, or by asking for both being -per- 
mitted, provided he had not availed himself of such an opportunity at an earlier 
stage. e 8 

Secretary of State for India v. I. M. Lal, High Commr. for India and Pakistan 
v. Lall, State v. Gajanan Mahadev’, P. Joseph John v. The State of Travancore- 
Cochin‘, and Dattatraya Mahadev Kulkarni v. Union of India’, referred to. 


Ona Tidke (petitioner), was a probationary Naib Tahsildar in the service of 
the State Government. On February 29, 1952, he was given a copy of the 
charges with the statement of facta, and he was asked to show cause why disci- 
plinary action should not be taken against him. He submitted a written expla- 
nation in answer to the charges and by a separate representation asked for a 
personal hearing. . Thereafter the Deputy Commissioner, Amravati, who held 
the departmental enquiry, submitted his report, dated September 15, 1952, to 
the State Government, recommending his dismissal. 


On October 20, 1952, the petitioner received a notice from the State Govern- 
ment asking him to show cause why he should not be dismissed from: service. 
The petitioner thereon sent a written representation complaining that there 
was no proper enquiry and requesting that he should be given inspection of 
certain records referred to in the Deputy Commissioner’s report. By a sepa- 
rate representation he prayed for an opportunity to explain the case with the 
aid of a counsel. This request was turned down by the State Government on 
February 27, 1953. 


The petitioner thereon submitted another written explanation on March 19, 
1958, m which he pointed out the cases referred to by the emquiring officer, 
which were not mentioned in the statement of facts, and prayed for an oppor- 
tunity to cross-examine K. W. Kathaley, Sub-Divisional cer, Chandur, who 
had submitted a report to the Deputy Commissioner. He also pointed out*that 
examination of certain witnesses was necessary to complete the enquiry and 
that the facts mentioned in para. 18 of the Deputy Commissioner’s report were 
new on which he had no opportunity to render any explanation. 


The petitioner received another show cause notice from the State Govern- 
ment, dated October 27, 1953, to which he sent a reply, reiterating that he was 
not given a reasonable opportunity to defend himself. However, in spite of 
these representations he was removed from service by the State Government by 
an order dated March 29, 1954, which was received by him on May 12, 1954. 


The petitioner filed a petifion under art. 226 of the Constitution of India for 
quashing the order passed by the State Government. The petition was heard 
by Bhutt J. who dismissed. it on August 27, 1964, observing i in his judgment as 


follows :— 


Baurr J:—. .. The penuondr apiga ‘the order in question on the ground 
that he was not given a personal hearing by the enquiring officer, which is an 
1 [1945] F. O. R. 108, s.o. [1945] A. L R. 3 [1954] Bom. 915, s.o. 56 Bom. L. R. 172. 


Eu 4 [1955]185.C. R. 1011 
1848) 50 Bom. L. Ri 640, s.o. [1948] yf) (10081 ATR N. V, C. (Bombay) 3848 
alt. | 
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mfraction of r. 55 ofthe Government Servants Disciplinary Code, and that he 
was not given a reasonable opportunity to defend himself. The facts on which 
these contentions are based ‘are denied by the State Goyernment. 

It appears from the charges which the petitioner was called apon to meet 
that, in the opinion of the State Government, he had shown partiality to the 
members of his own community in the grant of ‘E’ class lands and nfisused his 
powers ;in allotting house sites. He was also charged with granting a false sol- 
vency certificate and recommending grant of taccavs loans without verification 
of the bona fide need and paying capacity of the applicants. There was also a 
charge that he had recorded a false statement of a Patel in order that he might 
be allowed to work through a substitute. 

As regards the question of a personal hearing, the State Government has, 
on affidavit, stated that the Deputy Commissioner had granted the petitioner’s 
request and asked him to appear on July 4, 1952. It is also averred on affidavit 
that he was shown the comments of the Sub-Divisional Officer and after seeing 
them had nothing to add to his explanation. These averments are sufficient to 
repel the contention that the petitioner was not given any personal hearing 
during the course of the enquiry. No question of personal hearing arose during 
the proceedings before the State Government, which could not be claimed as of 
right, much leas the hearing through a counsel. 

So far as the grant of lands and allotment of house sites were concerned, the 
report of the enquiring officer is based on the facts elicited from the records of 
the revenue cases concerned. The only cases referred to by him, which were not 
mentioned in the statement of facts’ are numbors 5 and 6, but even if these are 
excluded, there were several other cases in support of the charges. No question 
of examining any witnesses, therefore, arose in respect of these charges which, 
by themselves, were sufficient to justify the action taken against the petitioner. 
Even so, it does not appear that he had, at any time, while the enquiry was 
with the Deputy Commissioncr, made any request for examining witnesses in 
defence. So far as the inspection of the records is concerned, the complaint 
is confined to the two cases referred to in the Deputy Commissioner’s report, 
Whose exclusion, as already stated, would not affect the result of the enquiry. It 
was only when the report was submitted to the State Government that he, for 
the first time, raised complaints against the conduct of the enquiry. That, how- 
ever, was not the stage when he could claim to reopen the enquiry in which he 
had taken part.and had made no demand for any further opportunity to be 
given to him to defend himself. 

The petition is dismissed but in the circumstances of the case without costs. 
The outstanding amount of the security be refunded to the petitioner k 


The petitioner appealed under the Letters Patent. 


N. L. Abhyankar, for the petitioner. 
W. B. Pendharkar, Special Government Pleader, for the State of Bombay. 


MUDEHOLKAR J. This is an appeal under the Letters Patent from an order 
of Mr. Justice Bhutt, in Miscellaneous Petition No. 252 of 1954, dismissing the 
appellant’s petition under art. 226 of the Constitution. 

The appellant was a probationary Naib Tahsildar in the gervice of the State 
of Madhya Pradesh. On February 29, 1952, hé was served with %® copy of 
certain charges against him and was asked to show case why disciplinary 
action should not be taken against*him. He submitted his explanation in writ- 
“ag and he also asked for a hearing in person. 

A departmental enquiry was then held against the appellant by the Deputy 
Commissioner, Amraoti. During the course of that enquiry the appellant asked 
for inspection of certain records to which reference had been made in fhe 
charge sheet. He was allowed inspection of all the records except two. Further, 
according to him, he was not given a hearing in person even though he had 
asked for and was entitled to it under r. 55 of the Civil Services (Classification, 
Control and Appeal) Rules, i 


_ —— — 
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After the completion of the departmental enquiry, the Peputy Commissioner 
submitted his report to the Government. Thereupon, a notice in the following 
terms was served on 1S appellant : 

Regd. A.D. 14—10—52 
ee a departmental enquiry. against you on 6 separate 
ee ee Amraoti, was asked to conduct the enquiry. 


A copy of repost of the Deputy Commissioner, Amraoti, dated the 15th September 1952 _ 


in respect of the enquiry is herewith supplied to you for information. 

2. You are called upon to show cause within fifteen days from the date of re- 
ceipt of this memorandum why you should not be dismissed from service...” (exh. 5). 
After the receipt of this notice, the appellant wrote a letter to the Government 
in which he stated— 

“...1 was given inspection of some of the records and when that was done I 
submitted my written statement on 14-86-1992 in which I requested the Deputy Com- 
missioner, Amraotl, for an opportunity to explain my case personally before the report 
is sent, 

Stnce I desired that I should be personally heard I expected an enquiry io be 
held as contemplated by Rule 55 of the Rules in the Appendix to Part I.S. No. 13 of 
the General Book Circulars. No such enquiry was held, no witnesses were examined 
or cross-examined, no opportunity was given to me to prove my submissions and re- 
port dated 15-9-52 was sent by the Deputy Commissioner, Amraoti, to the Government 
without giving me a chance either to disprove the allegations or to prove my con- 
tentions, The Deputy Commissioner, Amraoti, has based his report dated 15-9-1952 
largely on the foundation of the comments of Shri K. W. Kathaley, Sub-Divisional Offi- 
cer, Chandur, dated 22-6-1952. a 

When I came to know that Shri K. W. Kathaley, sent his comments to Deputy 
Commissioner, Amraoti, I applied to Deputy Commissioner, for inspection of Shri Ka- 
thaley’s comments. I was given inspection of the sald documents. 

I again expected that I would be called upon io attend some enquiry in a quasi- 
judicial form vide para 11 and 12 Part 1, S.No. 13 G.B.C. No evidence was admitted 
or recorded. : 

Then I received suddenly without any prior idea whatsoever the memorandum 
under reference with a copy of the report of Deputy Commissioner, Amraott, dated, 
15-98-52.” 


He then made certain complaints about the failure of the Deputy Commissioner. 


to give him an inspection of some of the records and made the following prayers: 
(i) a proper enguiry be held and opportunity be given to him to prove his sub- 
missions, and evidence be recorded. 
(if) he may be permitted inspection of all the records referred to® by -Leputy 
Commissioner, Amraoti. 
(iti) he may be personally heard; 
Ty EE, mas be dra omaani ate: Maeno tie nee as aie he 
unfortunate errors in the sald report; 
yy) he may he permited pasistance of A legal adviser tor dnapection ct the. records 
and such other matters; and 
(i) then be may be called upon to pii i Lo delca: 
This he sent on Odtober 28, 1952. The appellant’s request for personal hearing 
was rejected and thereupon he made a full representation to the Government 
on March 19, 1953, in which he dealt with the- report of the Deputy Commis- 
sioner in full and set out all his grievances. Thereafter he received another 
communication from the Government dated October al; 1953 (exh. 11) which 
is in a following terms: 
|Whereea a depertmentsl enquiry was held ogninst you on the six charge 
Ee in the statement herewith attached. 
And whereas the enquiring offcer has held all the sir charges provid against yon. 
And whereas on a perusal of the record of the departmental enquiry, the State 
Government are inclined to concur in the findings of the Enquiring Officer and have 
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provisionally reached conclusion that all the said charggs are proved against you. 
_ And whereas it to the State Government that your retention in the ser- 
vice is undesirable in public interesta and accordingly they provisionally propose to 
remove you from the service. m 

Now, therefore, as required by Article $11(2) of the Constitution, tie State Gov- 
ernment are pleased to call upon you to show cause within fifteen days of the receipt 
of this notice why you should not be removed from service. Any representation which 
you may desire to make will be taken into consideraton. A copy of tHe report ofthe 
Enquiring Officer is enclosed herewith...” 

After receiving this communication the appellant sent the following reply: 

“...I have already submitted a detailed explanation on 14-6-53. 

I have hardly anything to add especially becausa, 

(i) no proper enquiry has been held, 

(n) I was not given inspection of the records to which reference is made by De- 
puty Commissioner, Amraoti, in his repor® 

(fii) Evidence has not been recorded. I was not asked to cross-examine any wit- 
ness. In particular oral evidence of the then Sub-Dtvisional Officer (Shri Kathaley) 
was necessary. I could have cross-examined him, had he entered witness box. 

For the reasons, I respectitully submit that prejudice has been caused to me. 

In the alternative, I pray that justice be tempered with mercy. My inexperience 
and young age may be taken into consideration and I may be pardoned or lightly dealt 
with in case the Government comes to the conclusion that I am at fault...” (exh. 12). 

On March 29, 1954, the Government communicated to the appellant their 
decision to the effect that he was removed from service. 

The petitioner’s grievance is that he was not afforded a reasonable opportu- 
nity to show cause against the action proposed to be taken against him as 
required by cl (2) of art. 311 of the Constitution, His further grievance is, 
apart from the fact that he was not allowed to inspect the two records, no 
opportunity was given to him to cross-examine the Sub-Divisional Officer upon 
whose report the Deputy Commissioner has relied in his report. Further accord- 
ing to him he was not allowed to examine any witnesses in his defence even 
though in his statement dated March 19, 1953, and the letter dated November 
28, 1953, he had specifically requested that he should be permitted to examine 
them. Finally, his grievance is that he was entitled to be heard in person and 
that he was not so heard. According to Shri Abhyankar, who appears for the 
appellant, this clearly shows that reasonable opportunity was not afforded to 
the appellant to*show cause against the action proposed to be taken. 

Now, as regards the appellant’s complaint that he was not given a reasonable 
opportunity to defend himself inasmuch as, though he had asked permission 
to erdss-ex#mine the witness on whom the Deputy Commissioner relied and 
to examine some witnesses in his own defence, the learned single Judge has 
observed that he was not entitled to claim such an opportunity after he was 
informed of the action proposed to be taken against him by the Government. 
The learned single Judge seems to be of the view that the question of being 
afforded a reasonable opportunity to defend oneself arises only at an earlier 
stage, Le. when the departmental enquiry is to be held under the Civil Services 
Rules. In our opinion, this view is not in accord with art. 311(2) of the Con- 
stitution and is in conflict with the various decisions of the Htgh Courts includ- 
ing that of this Court reported in State v. Gajanan Mahadev! and the Privy 
Council decision in High Commr. for India & Pakistan v. Lgu2 which has been 
accepted by their Lordships of the ‘Supreme Court in P. Joseph John v. The 
State of Travancore-Cochin.® 

Now, when the Government ordered departmental ewquiry to be held, they 
acted merely under the Civil Services Rules. Such an enquiry is essentially of 
a preliminary nature and is intended to satisfy the Government that the cag 
is of a kind which calls for a disciplinary action. No doubt, even during such 


1 [1954] Bom. 915 s.0. 56 Bom. L. R. 172. A.ILR. P.O. 121. 
2 lipe 50 Bom. L. R. 649, s.c. [1948] 8 [1955] 18. C. R. 1011, 
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enquiry it is open to the person against whom such en is held to have a 
fuli say and to make a statement with regard to all the which are made 
him and also to examine any witnesses in his defence. But it does not 
mean that if he fails te take part in that enquiry or to give his defence, he is 
necessarily precluded from putting forward his defence or from. 
witnesses or See such witnesses as may have been examined during 
the enquiry by the Enquiring Officer. An enquiry held under r. 55 of the Civil 
Serwices a: is not by itself sufficient to enable any action being taken by the 
Government against a Government servant. It is only after complying with 
the provisions of art. 811 (2) that disciplinary action of the kind referred to in 
that article can be taken by the Government. This matter has been dealt with 
by the Federal Court in Secretary of State fer India v..I. M. Dall’, and in the 
course of the judgment the learned Chief Justice, who delivered the opinion 
of the majority of the Judges, has observed (p. 189): 
“It does, however, seam to us that he sub-section requires that as and when 


it seems to us that the section requires not only notification of the action proposed but 
of the grounds on which the authority is proposing that the action should be taken, and 
that the person concerned must then be given reasonable time to make his representa- 
tions against the proposed action and the grounds on which it is proposed to be taken. 
It is suggested that In some cases ft will be sufficient to indicate the charges, the eyi- 
dence on which those charges are put forward and to make it clear that unless the 
person can on that information show good cause against being dismissed or reduced if 
all or any of the charges are proved, dismissal or reduction in rank will follow. . This 
may indeed be sufficient in some cases. In our judgment each case will have to 
its own facts, but the real point of the sub-section is in our judgment that the 
who is to be dismissed or reduced must know that that punishment is proposed as 
the punishment for certain acts or omissions on his part and must be told the grounds 
on which it is proposed to take such action and must be given a reasonable opportunity 
of. showing cause why such punishment should not be imposed.” 

These observations, as already stated, have met with the approval of their 
Lordships of the Privy Council in High Commissioner for India & Pakistan v. 
Lal? where they have stated (p. 655) :— 

in thie opinion. of hele Tapdabipa’ no adio tw esoneedd actin Ale ameaning 
df the. aub- section until a defnite conclusion: has been comes to-on Abe charges and tha 
actual punishment to follow is provisionally determined on. Prior to that stage, the 
charges are unproved and the suggested punishments are merely hypothetical It iş on 
that stage being reached that the statute (Constitution Act 1935) gives tke civil sar- 
vant the opportunity for which sub-s. (3) makes provision.” 

Then, their Lordships added (p. 655): 

_.Their Lordships would only add that they see no difficulty in the statutory, 
opportunity being reasonably afforded at more than ane stage. If the civil servant has 
been through an enquiry under R. 55, it would not be reasonable that he should ask 
for a repetition of that stage, if duly carried out, but that would not exhaust his statu- 
tory right, and he would still be entitled to represent against the punishment proposed 
as the result of the “findings of the enquiry.” 

This view of their Lordships of the Privy Council has met, as already stated, 
with the approval of the Supreme Court. 

When a similar matter came up before this Court the learned Chief Justice 
who delivered the judgment of the Court in State v. Gajanan Mahadev? observ- 
ed (p. 920) : 

.Therefore, before the State can dismiss or even reduce a civil servant in rank, 
{tls incumbent upon it to give the servant a reasonable opportunity of showing cause 

1 ee C. R. 108, sc. [I5] A. I.R. A. L R. P. C. 121. 


F. C. 4 8 [1954] Bom. 915, s.c. 56 Bom. L. R. 172, 
2 (1948) 50 Bom. L. R- 049, s.c. [1848] 
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against the action the Ẹtate proposed to take against him. elt is well settled law that 
it is not sufficient under this sub-section for the Government merely to inform the 
servant that it proposes to pass a particular punishment and to ask him to show cause 
against that punishment. The opportunity which the State ha to furnish has to be a 
reasonable opportunity, and the Courts have held that a reasonable opportunity is only 
afforded to the servant when he can show cause not only against the punishment but 
also against the grounds on which the State proposes to punish him. gherefore, it is 
not sufficient that the State should call upon the servant to show cause against the qfian- 
tum of punishment intended to be inflicted upon him; the State must also call upon 
the servant to show cause against the decision arrived at by a departmental inquiry 
if that decision constitutes the ground on which the Government proposes to take action 
against the servant.” (Italics are ours). 
This decision was followed by the same Division Bench in Dattatraya Mahadev 
Kulkarm v. Union of Indsa.) That decision is that the opportunity, which the 
law requires should be given to the (fovernment servant to show cause both 
against the punishment and the grounds, must be a real opportunity, an oppor- 
tunity, which would make it possible for him to persuade the competent autho- 
rity to come to a different conclusion from the one at which he has tentatively 
arrived, and it is from this aspect that the Court must consider whether the 
opportunity given to the dismissed servant was a reasonable opportunity. These 
decisions leave the matter beyoud any doubt as to the right of the Government. 
servant to persuade the authority concerned either by cross-examining the wit- 
nesses on whom reliance has been placed at an earlier stage or by examining 
witnesses in his defence or by asking for both being permitted provided, as 
already stated, he had not availed himself of such an opportunity at an earlier 
stage. No doubt, the Deputy Commissioner has stated in his report that the 
appellant was asked whether he wanted to examine any witnesses but he said 
that he did not wish to examine any witnesses. That does not mean that he 
could not after service upon him of the second notice claim to examine some 
witnesses in his defence. It may be mentioned that when the second notice 
was served, he was not even asked whether he wished to croga-examine any wit- 
ness. The appellant requested for a personal hearing. All his requests were- 
turned down with the result that his say has not been heard in full by the 
Government. 

We would also like to point out that even the enquiry has not been in con- 
formity with the provisions of r. 55 which among other things lay down: 

“At that inquiry oral evidence shall be heard as to such of the allegations as 

are not admitted, and the person charged shall be entitled to cross-examine the wit- 
neasea, to give evidence in person and to have such witnesses called, as he may wish,...” 
Upon the circumstances of this case it would appear that it was necessary for 
the enquiring officer to examine the Sub-Divisional Officer as a witness ‘inasmuch 
as the appellant had asked for a personal hearing and had not admitted several 
of the allegations made against him by the Sub-Divisional Officer. In the cir- 
cumstances, we hold that the removal of the appellant from service was not 
according to law. Accordingly, we quash the order of the State of Madhya 
Pradesh removing the appellant from service. 


Costs will be borne by the respondent. > 
e Appea? alowed. 


1 -[1955] A. I. R. N. U. C. (Bombay) 3843 (V 42). 
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Before M1? Justice J. C. Shah and Mr. Justice Gfkhale. 
RAMANLAL MANILAL BHATT v. MANILAL LAXMICHAND SHAH.* 
Provincial Insolvency Ag (V of 1920), Secs. 28A, 2(d), 28(2), 59-—Presidency-towns 
Insolvency Act (III of 1909), Sec. 52(2)(b)—Manager of joint Hindu family who is 
not fafher adjudicated insolvent—Whether his right to aHenate jotnt family property 
for legal necessity or benefit of estate vests in Receiver under s. 28A—Capacity of 
esuch mandyer to alienate family property whether comprised in expression “pro- 
perty” in s. 28A. 


When the manager of a joint -Hindu family, who is not the father, is adjudicated 
insolvent, his right to dispose of property of the joint family for purposes of legal 
neceasity or benefit to the estate which he had before his insolvency, is not vested 
in the Receiver in insolvency under s. 28A of the Frovincial Insolvency Act, 1820. 

What avails the Recelver as property of the insolvent is the capacity to exercise 
the power in or over or in respect of property which the insolvent might have exer- 
cised for his own benefit. The key words used in s. 28A of the Act are “for his own 
benefit”. When the manager of a joint Hindu family, who is not the father, exer- 
cises his power of disposing of property for the benefit of the joint family for pur- 
poses of legal necessity, he does not exercise the power for his own benefit A 
Hindu father, however has the power or capacity to dispose of for his own benefit 
the interest of his sons in joint family property, and by the operation of s. ZBA such 
capacity may be exercised by the Receiver. f 

Arasappa v. Thandavam, agreed with. 

Sat Narain y. Behari Lal, Fakirchand Motichand v. Motichand Hurruckchand,’ 
Jagabhai Lalubha v. Bhukandas Jaghvandas,' Rangayya Chetti v. Thantkachalla 
Mudal? Remasastrulu v. Balakrishna Rao, Bijay Kumar Shaha v. Ram Pati Basu," 
Cheruvu Nagaswaraswami v. Raja Vadrevu Vishwasundara Rao* and Shripad v. 
Basappa,’ referred to. 


Oxer Mnljibhai and his brothers were carrying on the ancestral joint family 
business of a ginning factory in the Baroda district. For the purpose of this 
business they borrowed Rs. 10,000 from one Manilal Laxmichand (opponent 
No. 1). On August 21, 1953, opponent No. 1 demanded from Muljibhai, 
who was acting as manager of the business, Rs. 8,234-6-0 which was found due 
to him at the foot of the account. ‘Thereafter opponent No. 1 applied to the 
Insolvency Court at Baroda for adjudicating Muljibhai and his brothers as 
insolvents alleging that after notice was served upon Muljibhai he had stop- 
ped payment and had thereby committed an act of ingolvency® The Insolvency 
Judge adjudicated Muljibhai an insolvent and dismissed the application 
against his brothers. The Judge passed an order directing that the right of 
Muljibhai to alienate the joint family properties including the share Of his 
brothers for debts contracted by the joint family firm be vested in the Receiver 
in insolvency along with the separate property and undivided share of Mulji- 
bhai in the joint family property. 

Two appeals were preferred to the District Court at Baroda against that 
order; one by the brothers of Muljibhai challenging the order of the Insolvency 
Court vesting in the Receiver the right of Muljibhai to alienate joint family 
property including their share, and the other appeal was fled by Muljibhai 
challenging the order of adjudication. The District Judge dismissed Mulji- 
bhai’s ajfpeal and allowed. the appeal filed by Muljibhai’s brothers, observing 
in his judgment as follows :— 

“Tt will be significant to note that the expression for his own benefit has been taken 


“Decided, September 16, 1957. Civil 2 (1924) L. R.52 I. A. 22, s.o. 277 Bom. 
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from the corresponding Bankruptcy Statutes and tt ghas been held in England 
that a power that can be exercised for the joint benefit of the bankrupt and another 
is not'a power that can be exercised for his own benefit. In 1950 Madras case several 
English cases on this point have been discussed at great lengthe: As held in those cases, 
the expresaion, ‘for his own benefit’ is confined to powers capable of being’ exercised for 
the benefit of the bankrupt alone. The power of non-father Karta or manager of a 
joint Hindw family is exercised not for his own benefit but for the benefit of himself and 
all the coparceners. His power of disposal is not ah absolute and uncofiditional power 
as is contemplated by the Insolvency Acts in India. It was remarked by the learned 
authors of Mayne’s Hindu Law that this power. to dispose of for the benefit of the family 
is the power in the nature of a trust and not a power for his own exclusive benefit. 


It is, therefore, quite clear that the learned ‘commentatora of Mulla’s Hindu Law and 
Mayne’s Hindu Law are agreed that the expression for his own benefit? should ‘be-con- 
strued to mean for his exclusive benefit only and in-no other way. The ruling ind ALR. 
1850 Madras 770 supports this interpretation.® In s. 30 of 11-12 Victoria the word ‘own’ 
was ‘absent in that expression. Again while deciding 21 Bom. case the question depend- 
ed upon the consideration of the provisions of the Civil Procedure Code also. Ih that 
case’ the question that was to be considered was whether in view of the adfudicatidn of 
the manager any interest ‘had remained in the defendant in the famfly property. As 
dbeerved by His Lordship ‘in that case, ‘at the time of the attachment the judgment 
debtors’ interest in the property had by the vesting order béen completely divested from 
him and vested in the’ official assignee, ‘the property ‘was in his possession partly on 
account of the official assignee and partly an account'of the solvent partners of his firm; 
that is wholly on account of other persons. All his property and all he could honestly 
dispose of, whether for his own benefit or for the benefit of the joint family, had prior 
to the attachment passed to the official assignee and consequently, there was nothing 
which the decree-holder could attach and sell. In that case the contest was not between 
the solvent partners and the official assignee but the contest was between the official 
assignee on one hand and the attaching creditor who had obtained a decree against the 
defendant manager who was adjudicated insolvent. Therefore the considerations in that 
case were different because whatever power or capacity or right ‘the defendant-insolvent 
had the property had become vested in’ the official assignde and so no: interest remained 
in the defendant which could be attached in-execution of the decree that plaintiff had 
obtained against the defendant in that suit. So' apart from that’ omission of very impor- 
tant word, ‘own’ in the provisions of s. 30 in statute 11 and 12 Victoria, that LLR. 21 
Bom. case ‘was decided sn different considerations, 


Tt ‘was further urged that while interpreting a statute or any expression in a statute 
the interpretation that ig more reasonable and better calculative should be given effect 
to. It ,was further urged that when two interpretatchs are possible, the interprete- 
tion which avbids injustice should be accepted in preference to others. In this conhec- 
tion reliance was placed on the commentary in Interpretation of Indian Statut% by Jag- 
dih Swarup’ and the corhmentary in Cardinal Rules of Legal Interpretation by Beal’ It 
is not necessary to discuss the proposition in great detail more particularly in view of 
the fact that the expression ‘for his own benefit’ has been taken from the 
Law of England and what is meant by that expression’has been well péttled by the various 
decisions of the English Courts which have been quoted in the case of ALR. 1950 Madras 
TTO. Not only that but we have also got in that Madras case a decislon' of an Indian 
High Court which negatives the wider interpretation sought to be put by the regporidents. 
The learned commentators of Mulla’s Hindu Law and Mayħe’s Hindu Law also support 
that interpretation by the English Courțg. No authority has beens cited in support of 
the respondent’s contention that this expression is wide enough to include the power of 
a,non-father manager. The decision in the case of, Institute of Radio Technology, v. 
Pandurang (47 Bom. L.R. 875) could have no ‘bearing with the Yuestion to be decided in’ 
the present case. The expression that was interpreted in that case was consisting of the 
words, ‘his own occupation’ in the Bombay Rent Restriction Act, 1989. The worda used.are 
different and they are used in different context and circumstances. After all a landlord 
when he requires a premises for his own occupation can never be deemed to be separate 
or different from other members of the family who are residing with him or ‘dependant 
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upon him. That has nothifg to do with the interpretation ‘of thg expreasion ‘for his bwn 
benefit which deals with-the power of a manager involving the share ‘or interest of the 
other coparteners. For all these reasons, that ruling does not insny way help the case 
of the respondents. 

To summas tithe acount “ase a a aa a e ar aea 
father marfager. Relying on the decision of the Madras High Court in the case of ALR: 
1950 Madras 770, I hold that s. 28A has no application to the insolvency of manager other 
than father of a joint Hindu family. As opponent No. 1 was a non-father manager and 
ee ee ee sy re nacre ager 
vest In the Receiver.” 


Ramanlal and another, who were the RELONG in insolvency, applied in revi- 
sion to the High Court. 


The application was heard. . 


M. H. Chaatrapat, with C. S. Trivedi, for the applicants. 
S. M. Shah, with V. T. Gambhirwala, for opponents Nos. 2 to 6. 


J. C. SHAH J. Lallubhai Jesangbhai; father of respondents Nos. 2 to 5 and 
husband of respondent No. 6, was running the business of a ginning factory at 
Dabhoi in the district of Baroda. After the death of Lallubhai the business 
was continued by his sons and his widow. One Muljibhai and respondents 
Nos. 2 to 5 were the sons of Lallubhai. It appears that for the purpose of 
the business deposits were taken from diverse persons. A deposit of Rs. 10,000 
was taken from one Manilal Laxmichand and at the foot of the account of 
that deposit Ra. 8,234-6-0 with interest remained due. On August 21, 1953; 
the creditor demanded his dues from Muljibhai who was acting as manager 
of the business. Alleging that after the notice was served Muljibhai stopped 
payment and thereby committed an act of insolvency, the creditor Manilal 
Laxmichand applied to the Insolvency Court at Baroda for adjudicating 
Muljibhai, his four brothers and Bai Ujjam—widow of Lallubhai—as insol- 
vents. That application was resisted by Muljibhai and respondents Nos. 2 to 6. 
The learned T of the Insolvency Court on September 6, 1954, adjudicated 
Muljibhai an insolvent and dismissed the application against respondents Nos, 2 
to 6. The learned Judge, however, proceeded to pass an order directing that 
the right of Muljibhai to alienate the joint family property including the share 
of respondents Nos. 2 to 6 for the debts contracted by the jointefamily firm shall 
vest in the Receiver in insolvency along with the separate property and un- 
divided share of Muljibhai in the joint family property. 

Against that order two appeals were preferred to the Distrist Coart at 
Baroda. - Appeal No. 164 of 1954 was filed by respondents Nos. 2 to 6 to ‘this 
petition, i.e. the four sons of Lallubhai other than Muljibhai and Bai Ujjam, 
By that appeal they challenged the order of the Insolvency Court vesting in the 
Receiver the right of Muljibhai to alienate joint family properties including 
their share. Muljibhai filled Appeal No. 165 of 1954 challenging the order of 
adjudication. These two appeals were heard by the Assistant Judge at Baroda. 
The learned Judge dismissed Appeal No. 165 of 1954, and allowed Appeal No. 
164 of 1954 and *acated that part of the order of the trial Court which vested 
in the Réeteiver Muljibhai’s right to alienate the joint family properties including 
thé share of Lallubhai’s sons other than Muljibhai and of the widow of Lallubhai 
for the debts contracted by the joint family firm, and substituted a clause 
whereby the separate property of ag eee and his undivided interest m the 
joint family property vested in the ver. Against the order passed in 
4ppeal No. 164 of 1954 the Receivers.in insolvency have applied to this Court 
in revision. It may be observed that the order dismissing the application against 
the sons of Lallubhai other than Muljibhai and the widow of Lallubhai for ad- 
judicating them insolvents has become final, no pee pane been preferred to 
the District Court against -that order. -- 
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In this revision application, Mr. Chhatrapati on beRalf of the Receivers in 
insolvency has contended that the Assistant Judge was in error in holding that 
the right of Muljibhai, as manager of the joint family, to dispose of property 
of the joint family to satisfy debts binding upon the Mmily, had not vested 
in the Receivers. In order to appreciate this argument certain provisions of 
the Provincial Insolvency Act, 1920, by which the proceedings in msolvency 
are governed, may be referred to. ` Š 

By s. 2(d) of the Provincial Insolvency Act tho expression “‘property” is 
defined, unless there is anything repugnant in the subject or context, to in- 
clude “‘any property over which or the profits of which any person has a 
disposing power which he may exercise for his own benefit”. By s. 28(2) it is 
provided that 


“on the making of an order of adjudication, the whole of the property of the insolvent 
shall vest in the Court or in a receiver as hegeinafler provided, and shall become divisible 
among the creditors,...” 

Section 59 of the Act confers upon the Receiver power to sell all or any part 
of the property of the insolvent. Section 28A, which was added by the Pro- 
vincial Insolvency (Amendment) Act, 1948 (Act XXV of 1948), provides: 


“The property of the insolvent shall camprise and shall always be deemed to have 
comprised also the capacity to exercise and to take proceedings for exercising all such 
powers In or over or in respect of property as might have been exercised by the insol- 
vent for his own benefit at the commencement of his insolvency or before his discharge:” 
That section is followed by two provisos which are not material at this stage. 

On first impression, in view of the definition of the expression ‘‘property’’ 
it may appear that the Receiver in insolvency is invested with not only the 
property belonging to the insolvent, bnt also property over which the insolvent 
has a disposing power which the insolvent may exercise for his own benefit. 
But having regard to the fact that what vests in the Receiver is property 
which is to become divisible among the creditors, it has been held that the capa- 
city of an insolvent to dispose of joint family property for his own benefit is not 
property within the meaning of s. 28(2), 

In Sat Narain v. Behari Lal,’ their Lordships of the Privy Council held, in 
considering an analogous provision in the Presidency-towns Insolvency Act, 
1909, that by s. 17 of that Act the right of a father to dispose of the property 
of his sons for hig own benefit was not vested in the official assignee. At pages 
37 and 38, their Lordships observed: 


“.+-It is true that s. 17 of the Act of 1909 provides that on the making of an order 
of adjudicatiqn ‘the property of the insolvent’ shall vest in the official assignee and shall 
become divisible among his creditors, and that by s. 2 ‘property’ is defined aq including 
any property over which any person has a disposing power which he may exercise for 
his own benefit; and it may be said that a Hindu father’s power to sell the joint property 
and apply the proceeds to the payment of his debts is such a power. But the definitions 
in s. 2 are only to apply ‘unless there is something repugnant in the subject or context’; 
and it is necessary therefore to consider the effect of the definition of ‘property’ con- 
tained in that section in relation to the subject matter which is being dealt with and 
the other sections of the Act. Now, as to the subject matter—namely, the joint pro- 
perty of an undivided Hindu family—tt is certainly a startling proposition: thatehe insol- 
vency of one member of the family should of itself and immediately take from the other 
male members of the family their interests in the joint property “and from the female 
members their right to maintenance and transfer the whole estate to an assignee of the 
insolvent for the benefit of his creditors. The father’s power to dispose of the joint 
property is not absolute, but conditional on his having debts which are liable to be satis- 
fied out of that property; and s. 2 seems to contemplate an absolute and unconditional 
power of disposal. And if the later sections of the Act are examined, it becomes appa- 
rent that this cannot have been the intention of the statute.” 


1 (1024) L. R. 52 L. A, 23, 8.0. 27 Bom. L. R. 185. 
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From these observatiens it is evident that the pro of sons which a 
Hindu. father may dispose of for his own benefit, i.e. to’ satisfy his own debts 
which are not Avyavaharika, is not vested in the Receiver. The view taken 
by the Courts in India to the contrary in cases such as Fakirchand Motichand 
y. Motichand Hurruckchand', Jagabhai Lalubhai v. Bhukandas Jagjivandas® 
and Rangayya Chetti v. Thanikachalla Mudals> decided under the Indian In- 
solvency Act 11 & 12 Vict. 57, must be regarded as superseded. Under 
s. §92(2).(b) of the Presidency-towns Insolvency Act the expression ‘‘property 
of the insolvent’’ comprises the capacity to exercise and to take p 
for exercising all such powers in or over property as might have been exer- 
cised by the insolvent for his own benefit; and it was observed in Sat Naratn v. 
Bekari Lal* that under the provisions of s. 52 or in some other way the property 
may in a proper case be made available for payment of the father’s Just debts. 


Before s. 28A was added by Act XXV of 1948, there was no provision in the 
Provincial Insolvency Act similar to s° 52(2)(b) of the Presidency-towns In- 
solvency Act. In Remasastrulu v. Balakrishna Rao®, a Full Bench of the 
Madras High Court held that the right of a manager of a joint Hmdu family 
to sell family assets to discharge debts which were payable out of the joint 
estate was not ‘‘property’’ within s. 2(d) of the Provincial Insolvency Act, 
and there being no provision in the Provincial Insolvency Act corresponding 
to s. 52 of the Presidency-towns Insolvency Act, such right of the manager 
did not devolve on the Official Receiver when the manager was adjudicated an 
insolvent under the Provincial Insolvency Act. The Calcutta High Court in 
Bijay Kumar Shaka v. Ram Paty Basu® held that on the insolvency of the 
karta (manager) of a Dayabhaga Hindu joint family his power to sell or mort- 
gage the interest of other co-parceners for the satisfaction of joint family 
debts did not vest in the Receiver under s. 28(2) of the Provincial Insolvency 
Act, 1920, and that such power of the karta (manager) was not property as 
defined im s. 2(d) of the Provincial Insolvency Act, 1920. In view of these 
judicial pronouncements the Legislature amended the Provincial Insolvency 
Act by adding s. 28A by Act XXV of 1948, and by that amendment the 
Legislature sought to bring the provisions of the Provincial Insolvency Act 
in lme with the provisions of the Presidency-towns Insolvency Act. As ob- 
served hereinbefore, the property of the insolvent, since the amendment of the 
Act, ig to comprise, and shall always be deemed to comprise, also the capacity 
to exercise and to take proceedings for exercising all such powers in relation 
to property as might have been exercised by the insolvent fof his own benefit. 


Mr. Chhatrapati urged that by s. 28A the power to dispose of joint family 
property exercisable by the manager of a joint Hindu family, whọ is net the 
father, vests in the Receiver if debts have been incurred by the manager for 
the beneftt of the joint family. Mr. Chhatrapati submitted that the object of 
the Legislature in enacting s. 28A was that on the adjudication of a manager of 
a joint Hindu family, it should, in the interest of the general body of credi- 
tors, be open to the Receiver in insolvency to proceed not merely against 
the interest of the manager in the property of the joint family, but against 
the entire property of the joint family of which the insolvent was the manager 
and to sell the same for the benefit of the creditors. In our Judgment, that 
contention, on the language used in s. 28A, cannot be sustained. What avails 
the Receiver as property of the insolvent is the capacity to exercise the power 
in or over or in respect of property which, the insolvent might have exercised 
for his own benef. The key words used in s. 28A are ‘‘for his own benefit”. 
When a manager of a joint Hindu family, who is not the father, exercises his 
power of disposing of property for the’benefit of the joint family for purposes 
of legal necessity, he does not exercise the power for his own benefit. A Hindu 


1 (1888) I.L.R. 7 Bom. 438. L. R. 135. 

2 (1886) I.L.R. 11 Bom. 37. 5 [1048] Mad. 83, F.B. 
3 (1885) LL.R. 19 Mad. 74. 6 [1942] 2 Cal 413. 
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father, however, has \the power or capacity to dispos of for his own benefit 
the interest of his'sons in joint family property, and by the operation of 
s. 28A such capacity may be exercised by the Receiver. If was held by their 
Lordships of the Supreme Court in Cheruvu Nageswarafwami v. Raja Vadrevu 
Viswasundara Raol that 

“...where a Hindu father who has mortgaged the joint family property for an ante- 
cedent debt which is not illegal or immoral becomes insolvent and the receiver gells 
the property, the interest of his sons in the property also vests in the purchaser, even 
in the case of a sale held before the Amendment Act of 1948 came into force, and the 
sons cannot redeem the property.” 


But we are unable to hold that the power or capacity of a manager of a 
joint Hindu family, who is not the father, to dispose of property for satisfy- 
ing the debts of the joint family, vests in the Receiver. The capacity, which 
may be exercised by the Receiver, being capacity to exercise the power in or 
over property “‘for his own benefit’, in our judgment, the capacity of a 
manager to dispose of property for legal necessity or benefit to the estate is 
not comprised in the expression ‘‘property’’ in s. 28A: and in the absence of 
any provision otherwise made in the Provincial Insolvency Act, we are unable 
to agree with the contention raised by Mr. Chhatrapati. 

In Arasappa v. Thandavam?, Mr. Justice Raghava Rao observed that 

“,..Section 28-A of the Provincial Insolvency Act in terms...identical with those 
of section 52(2)(b) of the Preaidency-towns Insolvency Act” (p. 450). 
and that the words ‘‘for his own benefit’’ occurring in the body of s. 28A do 
not apply to cases of insolvency of a manager other than the father-manager 
of a Hindu. joint family. In our opinion, with respect, the view expressed 
in that caso is correct. In Skripad v. Basappa%, Sir Norman Macleod C.J., 
observed, though it must be stated that it was strictly not necessary for him 
to do so for deciding that case (p. 787) : 

“...I do not think that when the manager of a joint Hindu family is adjudicated 
insolvent, the power which he had before his insolvency to dispose of family estate for 
proper purposes, must be considered as vesting in the Recetver or Official Assignee.” 
That was a case decided before s, 28A was incorporated in the Provincial In- 
solvency Act. In our view, by the enactment of s. 28A, a Receiver in ingol- 
vency is not invested with the right of a manager of a joint Hindu family, 
who is not the fgther, to dispose of property of the joint family for purposes 
of legal neceasity or benefit to the estate. 

We, therefore, hold that the learned Assistant Judge was right in modifying 
the ofder passed by the trial Court. 

Rule is, therefore, discharged with costs. Stay in Civil Application*No. 2157 
of 1956 discharged with costs. 


Rule discharged. 


1 [1958] 5.0.R. 804. -3. :(1925) L.L.R. 49 Bom. 785. > 5) 
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` °| INGOME-TAX REFERENC. 


-- ' ` ' Before MreJustice Tendolkar and Mr. Justice S. T. Desai. 
l THE RAJKUMAR MILLS LTD. 


v, 


e - THB INCOMEH-TAX APPELLATE TRIBUNAL.*® 

Indian Income-tax Act (XI of 1922), Secs. 66(5), 33, 31(3)(b)—Words “conformably to 
such judgment” whether words of Umitation—Nature of order that Appellate Tribu- 
nal can pass under s. 66(5)—Whether Tribunal can piss merely a formal order— 
Jurisdiction of Tribunal under s. 33 to determine matter on facts on which finding 
recorded by Income-tax Officer or A.A.C. but which finding not necessary for deter- 
mination of assessment. 

The words “conformably to such fudgfnent” in s. 68(5) of the Indian Income-tax 
Act, 1822, are merely words of limitation which prescribe that whatever the Appel- 
late Tribunal does, they must of necessity conform to the judgment of the High 
Court; but subject to conforming to the judgment of the High Court, the Tribunal 
has to pass such orders as are necessary to dispose of the case, and the nature of 
the order that the Tribunal can pass In a given case must depend on the circum- 
stances of the case, the questions referred to the High Court and other relevant 
factors. It is, therefore, not correct to describe the order that a Tribunal can pass 
under s. 66(5) of the Act merely as a formal order. 

The word “thereon” in s. 33 of the Indian Income-tax Act, 1922, Itmits the juris- 
diction of the Appellate Tribunal to the grounds of appeal raised before it. This, 
however, does not preclude the Tribunal from determining the matter on the basis 
of facts which have been canvassed before the Income-tax Officer and the Appellate 
Assistant Commissioner, on which a finding may have been recorded by either the 
Income-tax Officer or the Appellate Assistant Commissioner, but which finding did 
not become necessary for the determination of the assessment because a particular 
view of the agsessee’s Hability was taken in the asseasment proceedings, which view 
the Tribunal dissents from; or where the Tribunal may accept that view, but upon 
a reference the view is held to be not justifled by the High Court. 

Motor Union Insurance Co. v. Commiss. of Income-Tax’ and Puranwmal Radha- 
kishan v. Commr. of Inc-Tazx,” referred to. 


THe facts appear in the judgment. 


R. J. Kolah, with N. A. Palkhivala, for the petitioners. i 
G. N. Joshi, with R. J. J osht, for the respondents. 


 TENDOLKAR J. The assessment proceedings out of which this petition for a 
writ arises have had a chequered career, and what is sought to be challenged 
on this penton now is an order made by ‘the Appellate Tribunal under s. 66(5) 
of the Income-tax Act after the High Court had answered certain questions 
referred to it. 


The assessment year with which we are concerned is the year 1942-43 and 
the accoumting year was the-calendar year 1941. The assessee company car- 
ried on business. in the Holkar State at Indore and was assessed in the status 
of a non-resident company. During the ac®ounting year it had sales of cloth 
amounting to Rs. 50,383,183 and the company itself supplied to the Income-tax 
Officer an analysis of these sales which the Income-tax Officer by his order 
accepted. It is essential to set out that analysis in order to understand the 
comtentions,of the parties that arise for determination on this writ petition :— 


“Decided, September 30, 1957. 0.0.5. 272. 
Miscellancous Application No. 48 of 1957. 2 (1956) iain 204. 
1 (1944) 47 Bom, L.R, 222, s.o. 13 LT.R, 
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Classification of Ses. Total Sales. Total Reajisations Realisations (out 


2) through gshops benks in Br. India 
or banks in Br. whefe the Co. had 
India where the no gccounts. 
` Co. had accounts. 
I. Sales effected through Rs. 132515 Rs. 132,515 ” NUL ° 
Amritsar shops. 
I. Sales effected through Rs. 72,045 Rs. 72,506 NiL | 
Cawnpore shops. 
Il. Seles in pursuance of con- i 
tracta completed at Cawn- 
pore & Amritsar shops & K 
passed on to Indore for 
execution. Rs. NIL NIL NIL 
IV. Sales in cases where the 
merchants or brokers of 
the merchants visited 
& contracts were 
in Br. India. Rs. 40,008 Rs. 40,008 NL 


Bombay. Rs. 602,911 Rs. 580,069 Rs. 1,661 


Bs. 4,409 Rs. 4,368 NIL 

VI. Sales to Govt of India 
Supply Dept. Rs. 421,873 NIL NI. 
Rs. 1274,751 Rs. 820,641 Rs. 1,661 
VILL Other sales thade in Indore. Rs. 3758,432 Rs. 957,687 Rs. 137,470 
Total Sales Rs. 5083,183 Rs. 1787,328 Rs. 139,131 - 


It will be noticed that in this table the total sales under items V and VII are 
Rs. 602,911 and Rs. 4,21,878 respectively. Both these items were subjected 
to tax by the Income-tax Officer on the basis that the income accrued in British 
India and, therefore, s. 4(1)(c) was attracted. Indeed, these two items were 
included in the first seven items in the statement given above, the total of 
which is Rs. 12,74,751 and these entire sales were held to be taxable under 
s. 4(1)(c) on the basis of accrual The Income-tax Officer also brought to tax 
the two amounts of Ra 9,57,687 and Rs. 1,837,470 appearing in the third and 
fourth columns of the statement under item VIII as receipts in British India 
under s. 4(1)(a). Against this oper of the Income-tax Qfficer, there was an 
appeal to the Appellate Assistant Commissioner. The appeal was unsuccess- 
ful. There was a further appeal to the Tribunal. That again was unsuccess- ° 
ful, and out of the order of the TriBunal the two following questions were 
referred to this Court on November 25, 1950 :— 

(1) Whether the profits on the sale of goods to the Government of India accrfed 
or arose in British India? 

(2) Whether the profits on the sale of goods through the company’s paid employees 
in British Indie accrued or arose in British India? . r 
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It will be noticed at onee that these two questions relate to the two amounts 
of Ras. 421,878 and Rs. 6,02,911 respectively. The referdnce was heard by the 
Chief Justice and myself on August 29, 1951, and by our judgment we held 
that the sales of Rs, 421,873 took place at Indore and the sale proceeds were 
received at ‘Indore, but the statement ‘of the case did not. enable us to deter- 
mine where the contracts were accepted. ‘We then pointed out the importance 
of knowing the place where the contracts were entered into and referred the 
matter back to the Tribunal to dispose of the matter on the basis of our judg- 
ment. With regard to the sum of Ra. 6,02,911 we held that the Tribunal 
had omitted to take mto account various documents, and we directed the Tri- 
bunal to take them into account and to decide the matter themselves. In the 
course of the judgment of the Division Bench delivered by the learned Chief 
Justice, it was also pointed out that the Income-tax Officer had found that a 
sam of Rs. 5,80,069 out of the sum of Re. 6,02,911 had been actually received 
im British India and this fact appeared to have been completely overlooked 
by the Tribunal. We, therefore, directed the Tribunal that they should take 
this fact into account upon remand. Against this Judgment of the Division 
Bench, there was an appeal to the Supreme Court and their Lordships of the 
Supreme Court were pleased to hold that this Court was in error in requiring 
the Tribunal to ‘dispose of the matter themselves instead of asking for a supple- 
mental statement of the case; they also held that the.direction that this Court 
had given in regard to the sum of Rs. 5,80,069 was ‘‘uncalled for”. There- 
after a supplemental statement was submitted by the Tribunal to thig Court 
and the reference was heard again by the same bench; and on September 5, 
1956, we answered both the questions referred to us in the negative. The 
Bench, there was an appeal to the Supreme Court, and their Lordships of the 
matter in conformity with the judgment as required by s. 66(5) of the Indian 
Income-tax Act. T Ps 

When the matter went before the Tribunal, it was contended on behalf: of 
the Department that as these two items of Rs. 6,02,911 and Rs. 4,21,873 had 
been brought to tax under s. 4(1)(c), the question of applying a. 4(1)(a) te 
a part of the sum of Ra. 6,02,911 which was received in British India as shown 
iu the statement we have set out above had not been considered by the Income- 
tax Officer, the Appellate Assistant Commissioner or thé Tribunal, although 
the Income-tax Officer had in fact found that a sum of Rs. 5,80,069 had been 
received m British India; and the Department, therefore, submitted to the 
Tribunal that the question of subjecting to tax any portior of tha: ihcome 
arising from the sales of Ra. 6,02,911 on a receipt basis under s. 4(1)(a@) should 
be referred to the Income-tax Officer. The Tribunal upheld this contention 
of the Department and, therefore, they sent the matter back to the Income- 
tax Officer to revise the assessment according to law in respect only ‘of the 
sum of Rs. 6,02,911 after considering whether s. 4(1)(a) was applicable in 
respect of ‘the sum of Rs. 6,80,069. The Tribunal further stated that this 
matter may not have been properly examined in the first instance by the 
Income-tax Officer atthe time of making the assessment and he should, there- 
fore, reconsider the matter. It is against this order that this writ petition has 
been presented, and the contention of Mr. Kolah is that the Tribunal acted 
without jurisdictidn in making this order. Ea ; i 

Section"66, subs. (5), pfovides as follows :— ` Pi 

“The High Court ùpon the hearing of any such case shall decide'the questions of 
law raised thereby and shall deliver its judgment thereon containing the grounds on 
which such decision is fougded and shall sepd a copy of such judgment under the seal 
of the Court and the signature of the Registrar to the Appellate Tribunal which shall 
page such orders as are necessary to dispose of the case conformably to such judgment.” 
It is clear, therefore, that what the Tribunal is required to do after the ques- 
tions have been answered by the High Court is to ‘‘pass such orders as are 
necessary to dispose of the case-conformably to such judgment.”: Mr.:Kolah 
contends that the requirement of this sub-section merely enables the Tribunal 
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to make a formal \order and the Tribunal cannot do anything more. 
Mr. Kolah’s contentioh is that since the High Court held m respect of both 
the: items of Rs. 6,02,911 and Rs. 4,21,878 that they were not taxable under 
a. 4(1)(c), the Tribunal should simply have deleted these items from the order 
of asseasment and done nothing more. It appears to us that such a superficial 
view of this sub-section is not warranted by the words of the sub-section which 
are ‘‘shall pass such orders as are necessary to dispose of the case”. The words 
that follow, namely, ‘‘conformably to such judgment”’ are merely words of 
limitation which prescribe that whatever the Tribunal does, they must of neces- 
sity conform to the judgment of the High Court; but subject to conforming 
to the judgment of the High Court, the Tribunal has to pasa such orders as are 
necessary to dispose of the case, and the nature of the order that the Tribunal 
can pass in a given case must depend on the circumstances of the case, the 
questions referred to the High Court and other relevant factors; and, in our 
opinion, it is not correct to describe the order that a Tribunal can pass under 
this sub-section merely as a formal order. To take only an obvious case, if a 
person has been assessed in the status of a resident and the question referred 
to the High Court was whether there was any evidence to hold that the person 
was a resident and the High Court determined that there was no such evidence, 
and, therefore in order to give effect to the judgment of the High Court the 
assessce has to be treated as a non-resident, the Tribunal obviously may have to 
re-assess the assessee on the footing of being a non-resident. Therefore, in each 
case, it is necessary to consider what order is within the competence of the 
Tribunal, and the matter cannot be disposed of merely on the plea that only a 
formal order can be passed by the Tribunal under this sub-section. 

Then Mr. Kolah says that what the Tribunal has done is in effect to circum- 
vent the judgment of the Supreme Court to which we have already drawn 
attention. In that judgment, as we have already pointed out, their Lordships 
held that the direction which the High Court had given in regard to the sum 
of Rs. 5,80,069 was ‘‘uncalled for”. No doubt, the result of this decision of 
the Supreme Court is that the direction given by this Court must’ be treated 
by the Tribunal as not given at all, and, therefore, the Tribunal must not act 
upon any such direction. That part of our judgment which deals with this 
direction may indeed be treated as not forming part of it any more for the 
purpose of giving effect to our judgment; but it does not follow therefrom 
that what the Tribunal is now seeking to do is to circumvent the Judgment 
of the Supreme Court. Their Lordships of the Supreme Court were concerned 
in determining whether the High Court had jurisdiction to give that direction 
and pot whether the Tribunal, when the questions referred to the High Court 
were deterrfiined in the manner in which they have ultimately been determin 
have to consider whether Re. 5,80,069 were liable to be taxed on the basis o 
receipt. We do not think, therefore, that the order of the Tribunal can be 
challenged on the ground that it is an attempt to circumvent the judgment of 
the Supreme Court. 

Then Mr. Kolah argues that the powers of the Tribunal on appeal are limited, 
as was held in the case of Motor Union Insurance Co. v. Commiss. of Income- 
Taz! per Kania J., as he then was, at page 230, and in Puranmal Eadhakiskhan 
v. Oommr. of Inc.-Tazx? which is a decision to which I was a*party: These two 
decisions have been followed by this Court in several unreported “tases and 
what we have laid down is that thea, Tribunal cannot base it decision on appeal 
on any fresh grounds. What the Tribunal primarily is entitled to do is to 
determine the objections raised by the appellant before it, and the word 
‘‘thereon’’ in s. 33 limits the jurisdictio of the TribunaPto the grounds of appeal 
raised before it. This, however, does not preclude the Tribunal from deter- 

ining the matter on the basis of facts which have been canvassed before the 
Income-tax Officer and the Appellate Assistant Commissioner, on which a find- 
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ing may have been recorded by either the Income-tax Qfoer or the Appellate 
Assistant Commissioner, but which finding did not become necessary for the 
determination of the assesament because a particular view of the assessee’s lia- 
bility was taken in thé assessment proceedings, which view the Tribunal dissants 
from; or the same position is reached where the Tribunal may accept that view, 
but uporf a reference the view is held to be not justified by the High Court. 
Therefore, the real question in this case is: Is it a new case put forward by 
the Department before the Tribunal that Ra. 6,80,069 out of the sum of 
Ra. 6,02,911 were actually received in British India and were, therefore, taxable 
under s. 4(1) (a)? If it is, obviously the Tribunal would have had no jurisdiction 
to make the order that it did. If, on the other hand, this is not a new case for 
the Department, but has always been its case, then the Tribunal would have 
Jurisdiction to make the order that it did. ` l 

Now, turning to the order of the Inçome-tax Officer, as I have stated above, 
the Income-tax Officer accepted the statement furnished by the assessee com- 
pany in which that company itself showed that out of a sum of Rs. 6,02,911 the 
total realisation through shops or banks in British India was RBs. 5,80,069. In 
that statement, taking all the items into. account, the total realisations in India 
were Rs. 19,26,459. Out of these, Rs. 829,641 and Rs. 1,661 were realisations 
in respect of sales the income of which the Income-tax Officer held accrued in 
British India and he taxed the income from these sales under s. 4(1)(c) on 
that footing. Quite obviously, therefore, he could not again tax a part of that 
income which was represented by the realisations of the sale proceeds in British 
India under s. 4(1)(a¢). He excluded that part and taxed the income from 
Ra, 10,95,157 which were realisations in respect of sales made at Indore, the 
income from total sale-price of which was not subject to tax in British India. 
Therefore, it is no doubt true that so far as the sum of Ra. 5,80,069 is concerned, 
this was not brought to tax by the Income-tax Officer in British India on the 
basis of receipt; but obviously that was not done, not because the Income-tax 
Officer did not find that the amount was not received in British India, but 
because he held that this was receipt out of the total sales of Ra. 6,02,911, the 
income from which was taxable in British India on the accrual basis under 
g. 4(1)(c). Mr. Kolah contends that the word ‘‘realisations’’ used in the state- 
ment supplied by. his clients and accepted by the Income-tax Officer does not 
mean the same thing as receipt. It may be that in strict law it does not; but 
what is material for the present purpose is that the Income-tax Officer obvious- 
ly treated it as synonymous with receipt, because when he brought to tax 
Rs. 10,95,157 under s. 4(1) (a), he describes that amount as ‘‘realised in British 
India’’, and of course what is taxable under s. 4(1) (a) is what ig received in 
British India and not merely realised. There is, therefore, no doubt that before 
the Incotme-tax Officer it was the case of the Department that a sum of 
Rs. 5,80,069, with which alone we are concerned on this writ petition, was 
- received in British India and it was so found by the Income-tax Officer. 

We next come to the stage of the appeal before the Appellate Assistant Com- 
missioner. In this case, the Appellate Assistant Commissioner confirmed the 
assessment and, therefore, the Appellate Assistant Commissioner also did not have 
to consider whether any portion of the sum of Ra. 6,02,911 was received in 
India and was taxable as such; but let us consider for a moment what would 
have happened if the App&llate Assistant Commissioner had come to a contrary | 
conclusion that inceme arising from the total sales of Rs. 602,911 was not tax- 
able on the accrual basis under s. 4(1)(c) of the Income-tax Act. The powers 
of the Appellate Assistant Commissioner are to be found in s. 31 and sub- 
s. (3)(b) of that sectidh provides:— ° ~~ 
Ş “In disposing of an appeal the Appellate Assistant Commissioner may, in the case 
of an order of assesmment.—... i 

(b) set aside the assessment and direct the Income-tax Officer to make a fresh 
assessment after making such further Inquiry as the Income-tax Officer thinks fit...” 


Therefore, it appears to us to be plain that if the Appellate Asaistant Commis- 
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sioner had come to Mhe conclusion that the total sales of Re. 86,02,91} were 
wrongly brought to tax on the acerual basis, he would have had jurisdiction to 
set aside the assessment to that extent and to direct thg Income-tax Officer to 
make a fresh assessment after ascertaining whether any portion®of the sale- 
proceeds had been received in British India. This position Mr. Kolah has not 
attempted to dispute before us; but he says that by reason of subsequent events 
that position does not now survive. z e 


We will next, therefore, proceed to consider what happened after the Appel- 
late Assistant Commissioner had disposed of the assessee’s appeal. The Tribu- 
nal in its turn also dismissed the appeal of the asseasee; and here again, if the 
Tribunal had come to the conclusion that the Appellate Assistant Commissioner 
was wrong in the view that he took that the income from the gross sales of 
Ra. 6,02,911 were taxable on the accrual basis, then the same situation would 
have arisen as would haye arisen befor® the Appellate Assistant Commissioner 
if he had come to a similar conclusion, namely, that there could have been a 
fresh assessment on the footing of receipt of any part of these total sale pro- 
ceeds in India. But the Tribunal in this case did not take the view that the 
assessment on the accrual basis was wrong. There was a reference to the High 
Court and the High Court took that view; and it appears to us that the moment 
the High Court took that view, the necessary corollary followed that the Tribu- 
nal’s view was wrong and the Appellate Assistant Commissioner’s view was 
wrong with regard to the taxability of the income arising from the total sales 
of Ra. 6,02,911 on the accrual basis. It appears to us, therefore, that we go 
back to a situation where the Appellate Assistant Commissioner’s finding that 
the income from the total sales of Rs. 6,02,911 on the basis of accrual was, or 
must by reason of our answers to the questions referred to us, be deemed to be 
that it was not taxable on the accrual basis. If it was not so taxable, then 
obviously the situation arises which would have arisen if the Appellate Assis- 
tant Commissioner himself had taken that view, that to the extent of this 
amount of Rs. 6,02,911 the assessment must be set aside and the Income-tax 
Officer directed to consider whether any portion of these sale-proceeds were 
received in British India. That precisely 1s the order which the Tribunal has 
made, and in making that order the Tribunal has been extremely fair to the 
assessee in that they have provided that, as the Income-tax Officer may not have 
in the first instance made as thorough an enquiry as he should have for the 
purpose of o ae “age part of Rs. 6,02,911 was received in British India, 
he should determine this matter afresh and assess such portion of the amount 
as may have been received in British India. In doing so, no doubt, the Income- 
tax Officerewill also have to take into account any argument advanced on behalf 
of the assesses that a realisation in British India is not necessarily a receipt 
‘in British India so as to attract the provisions of s. 4(1) (a). 

‘In our opinion, therefore, the Income-tax Tribunal acted within jurisdiction 
in making the order that they did. 
The result is that the petition fails and the rule will be discharged with costa. 


Rule discharged. 
Solicitors for the petitioners: Mal Ranchhoddas & Co. ° 
_ Solicitor for the respondents: - N. K. Petigarn. ° ° 
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` Before Mr’ Justice Tendolkar and Mr. Justice s,T. Demi. 
J. K. TRUST, BOMBAY v. COMMISSIONER OF INCOME-TAX/EXCESS 
3 PROFITS TAX, BOMBAY CITY.* 
Indian Income-tax Act (XI of 1922), Secs. 4(3)(1) and 4(3)(ia)—Scope of the two sub- 
clauses—Whether s. 4(3){ia) narrows down scope of s. 4(3) (i). 

A Section e4(3)(ia)t of the Indian Income-tax Act, 1922, includes within its scope 
income from business carried on on behalf of a religious or charitable institution, 
whether or not there is any trust either in regard to the business or in regard to 
the institution. 

Gadodia Swadeshi Stores v. Commr. of Inc.-Tax, Punjab’ and Commer. of Inc.-Taz 
v. Radhaswami Satsang Sabha’, agreed with. 
Commr, I. T. v. Breach Candy Swimming Bath’, differed from. 
In re, The Trustees of the Tribune, referred to. ~ 


Tus facta appear in the Judgment. 


N. A. Palkhivala, with 8. P. Mehta, for the appellanta. 
G. N. Joshi, with M. P. Amin, for the Commissioner. 


TENDOLKAR J. This reference has been remanded to us for disposal by the 
Supreme Court and the question that remains to be disposed of by us after the 
decision of their Lordships of the Supreme Court is question No. 2 which was 
originally referred to us, but which we did not feel it necessary then to deter- 
mine in the view that we took of question No. 1. That question is:— 

“Whether on the facts of the case the business carried on by the trustees falls to be 
considered under Section 4(3)(i) or Section 4(3)(ia) af the Income-tax Act?” 
For the purpose of determining this question, it is not necessary to state many 
facts. It is sufficient to state that under a trust deed dated June 15, 1945, 
according to the decision of their Lordships of the Privy Council, the business 
of a managing agency was held in trust. Therefore, the income derived from 
the managing agency has been held by their Lordships of the Supreme Court as 
falling within s. 4(3) (4) since the word ‘‘property’’ in that sub-section includes 
business as well. But it was contended before their Lordships of the Supreme 
Court that although the income may appear to fall within s. 4(3) (+), as the 
of that section ig wide enough to include the income, the scope of s. 
4(3) (i) has been narrowed down by the provision in 8. 4(3) (4a) which deals 
with income from business, and, therefore, the sub-section that really applies 
to the determination of the question as to whether the income sough? to be 
taxed ing the hands of the trustees was exempt from tax is s. 4(3) (1a) and not 
g. 4(3) (i). Now, it must be pointed out that it is common ground that if 
s. 4(3) (ia) was the section under which the exemption claimed was to be deter- 
mined, the conditions laid down in that sub-section for the purpose of granting 
an exemption are not satisfied and, therefore, the assessees will not be entitled 
to an exemption. The question is, therefore, of vital importance to the 
assegseog as to whether their case falls within s. 4(3)(+) or a 4(3) (ta). This 
is a pure questidén of law on which no other facts are relevant. 


It may be convenient at the outset to point out the history of this particular 
sub-section in the*Income-tax Act. In tke Act of 1922, s. 4(3), which dealt 
with exemptions from total income, had as sub-cl. (+) the same clause: which is 
there to-day and that is in these worgs :— 

“any income derived from property held under trust or other legal obligation wholly 
e 
*Deotded, September 10, 1957. Inoome-tax 1 (1044) 12 LTR. 385. 
Reference No. 1 of 1952 (On remand). 2 (1954) 25 LT.R. 472. 
{This clause was inserted the Indian 8 (ea) LTR 418, vo, 
Jncome-tax (Amendment) Act, 1089. 4 (1939) 7 LT.R. 415, 50, 
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for religious or charitahle purposes, and in the case of pidperty so held in part only 
for such purposes, the income applied, or finally set apart for application, thereth.” 
Courts in India had taken the view that the word ‘‘property’’ in this sub-sec- 
tion did not include a business carried on for and on “behalf ofea trust (see 
Commissioner of Income-taz, Madras v. Arunachalam Chettiar’ and In the 
matter of Lachhman Das, Narain Das®). However, in In re The Trustees of the 
Tribune their Lordships of the Privy Council held that the business of carry- 
ing on a newspaper fell within the scope of s. 4(3) (4) of the Incometax Act. 
Their Lordships did not hold this explicitly because the only question that 
their Lordships were called upon to determine, and did determine, was whether 
the trust under which the ‘‘Tribune’’ newspaper was run was of general public 
utility; but Sir George Rankin, who delivered the judgment of their Lord- 
ships, specifically held that the income from that trust fell within s. 4(3) (¢), 
and implied in it 1s the finding that the income from the trust was derived 
from property held under trust within the meaning of s. 4(3)(%), that 
property being the business of carrying on the newspaper “‘Tribune’’. It is 
in this state of the law that by an amending Act of 1939 cL (ia) was inserted in 
the Indian Income-tax Act, and that clause is in the following terms :— l 

“Any income derived from business carried on on behalf of a religious or charitable 
institution when the income is applied solely to the purposes of the institution and— 

(a) the business is carried on in the course of the carrying out of a primary purpose 
of the institution, or ` l 

(b) the work in connection with the business is mainly carried on by benéficiaries 
of the institution;” ; i 
It is the contention of Mr. Joshi that the object of this sub-section was to narrow 
down the scope of s. 4(3)(1) in so far as it related to businesses held on trust 
and to grant an exemption in respect of the income derived from such busi- 
nesses. only if the conditions enumerated in sub-cl. (sa) were alfals. - 

Now, in interpreting a statute, although it is useful to keep in mind the his- 
torical background, it does not necessarily help to determine the true meaning 
to be attached to the mogune employed in the statute; because whilst Mr. 
Joshi urges that the object of sub-cl. (ta) was to cut down the scope of the 
exemption under s. 4(3) (+), in so far as it related to businesses held on trust, 
the assessees may well urge that having recognised that the income from busi- 
nesses held on trust wholly for religious or charitable purposes was exempted 
under sub-cl. (+), the Legislature wanted to extend that exemption in the case 
of other businesses not held on trust, but the income of which was nonetheless 
applied for the purposes of a religious or charitable institution and the busi- 
ness was ied on on behalf of such religious or charitable institution. We 
have, herde really to construe the two subsections to find out what the 
‘exact scope of the one or the other is. ' ane 
Now, in construing these two sub-sections, we must first remember that sub- 

s. (3) contains an enumeration of classes of income which shall not be included 
in the total income of an assessee. Prima facie, therefore, they are independent 
exemptions from total income, and any one of these sub-items of exemptions ought 
not to be treated as an exception to any other unless the language used is such 
that no other result is possible as a matter of interpretation, It must’ also be 
borne in mind again that where the Legislature desires to enact an exception 
to any provision, it normally doea so by way of a préviso or an exception to the 
section itself; and it'is seldom thaj an exception to the particular exemption 
is in itself a separate exemption. Keeping these principles in mind, when one 
turns to the two sub-clauses with which we are concerned, it has now. been 
finally held by their Lordships of the Supreme Court fhat business is included 
within the word ‘‘property’’ in s. 4(3)(s). Therefore, the exemption gran 
by sub-cl. (4) is in respect of property held under trust, which includes also 
business held under trust. Turning to sub-cl. (ta), it deals with, income from 


1 (1926) I.L.R. 49 Mad. 883. 8 (1999) 7LT.R. 415, P.o. 
@ (1924) LLR. 47 AL. 68. 
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business ‘‘carried on on%™behalf of a religious or, charitabje ganas Now, 
such # business, quite obviously, may or may not be hel . If such a 
business was held on trust, the income from-it would be Rome E would 
be covered hy s. 4(3)@) and the argument of Mr. Joshi would have validity, 
that if s. 4(3)(¢) related to income from the general class of property held 
under trast and s. 4(3) (ia) related to a particular species of such property, 
namely, businpes held on trust, then the special class would exclude the general 
to That extent and, therefore, a. 4(3) (4) would have to be read as excluding 
from its scope business held under trust. But cl (ta) not only includes in- 
come from business that is held under trust, it also includes income from busi- 
ness which may not be held under trust. Therefore, it is not possible to say 
that s. (ta) was intended to be an exception to s. 4(3) (4) at all. It deals with 
a different class of income, namely, income from business carried on on behalf 
of a religious and charitable institution; and, therefore, since the requirement 
that the business should be held on tru%t does not appear in cl. (ta), would it 
not be reasonable so to interpret cl. (ta) as to restrict it to a business carried 
on on behalf of a religious or charitable institution which is not held on trust! 
Such a construction leads to the result that whilst s. 4(3) (4) includes within 
its scope Income from business held under trust, the true scope of s. 4(3) (1a) 
is to include within its scope business carried on on behalf of a religious or 
charitable institution, which business is itself not held under trust, although 
the words used in cl. (ia) are prima facie capable of including within its scope 
business which may be held under trust. In our opinion, it is possible to re- 
concile these two sub-clauses by reading them in this manner, so that the ambit 
of these sub-clauses is different and does not overlap. Clause (+) relates to 
income from business held under trust and cl. (ta) relates to income from 
business carried on on behalf of a religious or charitable institution where that 
business itself is not held on trust. 

We are strengthened in this view of ours by decisions of two other High 
Courts. We have first the decision of the. Lahore High Court in Gadodta 
Swadesht Stores v. Commr. of Inc.-Taz, Punjab’, in which a Division Bench 
of that High Court took.a view similar to the view that we have indicated. In 
the judgment of the High Court the following passage appears (p. 390) :— 

“Clause (ia) as it stands cannot in any way derogate or subtract anything from 
clayse (t). It rather adds to the list of exceptions and provides immunity for a certain 
kind of business which in the view of the Legislature had not already been provided 
for. A new clause inserted by the Legislature cannot be presumed®to be inconsistent 
with or repugnant to a foregoing clause in the same sub-section unless it is so expressly 
provided. Viewed in its proper perspective, therefore, clause (ic) can be taken to, apply 
only to such business as is carried on on behalf of religious or charitabf institutions 
which were not held under trust and not to such business as was itself. held under 
trust or was conducted by or on behalf of such charitable or religious institutions as 
were held under trust. If it was intended to narrow down the scope of clause (i) so as 
to withdraw the exemption enjoyed by a business held in trust or conducted by or on 
behalf of a religious or charitable trust, the new clause should bave been added as a 
proviso to the old clause. It would then have mentioned that the scope of the original 
clause was being restricted to that extent. But this not being, the case here, it cannot 
reasonably be urged that something’ that was already included in clause (i) has bean 
removed Wy the insertion of an additional clause.” 

With these observajions we are in. respectfgl agreement. We have then a de- 
cision of the Allahabad High Court reported in Commr. of Inc.-Tax v. Radka- 
swami Satsang Sabha?, in which Chief Justice Malik, his judgment, after 
considering the relevar sub-sections and the Lahore a ion that we have 
referred to above, observes (p. 521) :— 

ee -Clase (Í) oF subsection (4) ak eect idek tes Genie a derived tea eee 
perty held under trust or other legal obligation for’ religious or charitable purpose, while 
clause (ia), deals with income derived from business carried on on behalf of a religious 


1 (1944) 12 LT.R. 885. a (1954) 25 LTR. 472, 
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or charitable institution, The two clauses, therefore, do nof necessarily overlap. Clause 
(i) of sub-section (3) of section 4 of the Act, as we have already pointed ouf applies - 
to cases where the business itself is held under trust for religious or charitable pur- 
poses, while clause (ia) applies only to such business as is tarried on on behalf of a 
religious or charitable institution which was not held under trust.” 

There are also certain observations of this High Court in a judgment, to which 
-I was a party, in Commr., I.T. v. Breach Candy Swimming Bath.’ The 
question that we had there to determine was whether the income from the sale 
of tickets for admission to the bath and from the bar and restaurant which 
was run in connection with a trust for the maintenance of the Breach Candy 
Swimming Bath was exempt from tax. The Tribunal had held that the income 
of the Trust was exempt under s. 4(3) (ta) and the High Court had come to 
the conclusion that s. 4(3) (4) applied and not s. 4(3) (+a). In the judgment 
of Chagla C.J., the following passage appears with regard to the true scope of 
the two sub-clauses (p. 91) — 

..Our object, therefore, should be to give an interpretation to s. 4(3)(ia) and s. 
i ee ee ee 
which reconciles clauses (i) and (ia) and presents a fairly complete and coherent picture 
of this aspect of the Income-teax Act. Now, it seems to us that s. 4(3)(i) deals with 
property which is held under trust or other legal obligation from which an income is 
derived, and the property may be even business which may be settled on trust or 
which may be an integral part of the trust. If that is the position and if the {rust is 
for religious or charitable purposes, then no difficulty whatsoever would arise 


an integral activity of the trust itself. If the trustees carried on a business which was 
not a part of the property of the trust, then only that income of the business would be 
pt fram taxation which was applied solely to the purposes of the institution. If 
a made a profit, and only part was spent for religious or charitable insti- 
tutian and the other part was kept in surplus or in reserve, then the part which was 

would be liable to tax. Therefore the Legislature, as far 
as s. 4(3)(ta) was concerned, looked upon a business falling under this sib-section as 
aiad Gndcparsicat cf Gis a oii endl docking Goon Guat DUREA as eonek 
independent of the trust itself, it naturally wanted to tax the income of that business 


Now, with regard to the second paragraph set out above from this judgment, 
I was a party to that judgment and accept my full responsibility for the Views 
- therein expressed ; but upon a fuller examination of the true scope of s. 4(3) a), 
it appears to me that the view that we then took was a more restricted view 

is warranted. We restricted s. 4(3) (ta) to a business which was an integral ac- 
tivity: of the trust itself. There does not eppear to me to be any warrant for so 


1 (1954) 57 Bom. L.R. 84. 
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restricting it. A religfous or charitable institution ig not required to be 
necessarily a trust and there are many religious or charitable institutions which 
are not trusts. Therefore, a business carried on on behalf of religious or charita- 
ble institutiens does nêt necessarily mean a business carried on as an integral 
activity of any trust at all. The observations in paragraph 2 of the extract from 
the judgthent, in so far as they relate to a business carried on as an integral 
activity of the trust itself, do not fall for consideration on the present reference; 
but in s0 far as those observations indicate that the scope of s. 4(3) (4a) is restrict- 
ed to a business carried on as an integral activity of the trust itself, upon a 
fuller consideration of the matter I am of opinion that the correct view is as 
we have indicated in this judgment, that the true scope of s. 4(3) (ta) is that it 
includes within its scope income from business carried on on behalf of a reli- 
gious or charitable institution, whether or not there is any trust either in regard 
to the business or in regard to the institution. 

The result, therefore, is that the ans¥er to question No. 2 will be: ‘Under 
section 4 sub-section (3) clause (4).”’ 

Income-tax Commissioner to pay costs. 

Solicitors for the appellants: Kanga & Co. 

Solicitor for the respondent: A. 8. Parikh. 


SALES TAX APPLICATION. 


Before Mr. Justice Tendolkar and Mr. Justice S. T. Desai, 


ABDUL AZIZ ANSARI v. THE STATE OF BOMBAY.* 

Bombay Sales Tar Act (Bom. III of 1953), Secs. 34, 48(2), 24(1) (2), 12(8A), 49(2)—Bombay 
Sales Tax (Procedure) Rules, 1954, R. 42—Bombay Sales Tax Act (Bom. XVII of 
1946), Sec. 23—-Bombay General Clauses Act (Bom. I of 1904), Sec. 7(e)—Perlod 
of Umitation for making an application under s. 34 whether begins from date of 
order of Tribunal—Expression “legal proceeding” in s. 48(2) (Li) whether includes 
assessment proceedings—Applicabilty of cls. (H) and (ili) of s. 48(2) to different 
classes of Uability—Whether an application for reference to High Court a continua- 
tion of the assessment of the applicant . 

The period of limitation prescribed under s. 34 of the Bombay Sales Tax Act, 
1958, for making an application for statement of a case to the, High Court begins 
to run from the date when the order passed by the Tribunal is commumicated to 
the party aggrieved by the order. 
Gurdiyal Singh Vazirsingh v. C. P. Fernandes, referred an ° 
expression “legal proceeding” in s. 48(2)(ii) of the Bombay Tax Act, 
1953, agsepament proceedings. 
Sub-clauses (H) and (tH) of s. 48(2) of the Act deal with two different classes of 
liability—one a liability in respect of which a proceeding was pending and the 
other in respect of a liability where no proceeding had been initiated. A distinction 
is, therefore, drawn between a proceeding that had been instituted already and a 
liability for a tax or a penalty that had arisen under the Act, but proceeding in 
respect wheregf had not been instituted. In the former case it is provided that the 
proceeding which is pending shall be governed by the Bombay Sales Tax Act, 
1948, only “as if this Act had not been ” that is in all respects, until the 

4 proceeding is dł@posed of; whilst in the latter class of cases it is provided that 

the proceeding shall be governed by the 


An application for a reference to 
e Sales Tax Act, 1953, is a continuation of the pending legal proceeding, namely, the 
assesament of the applicant. 


*Decided, September 9, 1957. O.O. J. Sales of 1956, decided by Tendolkar and Shelat JJ 
Tax Appen No. 1 of 1957. on July 8, 1957 (Unrep.). ©. a, 
1 (1957) Special Civil Application No. 2988 . 


t 
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The assessment proceedings can only terminate wheA the rights of the assesses 
as well as the authorities have been finally and irrevocably det&rmined. - 
Until then, whatever steps are taken to bring about the final and irrevocable deter- 
mination are all steps in the legal proceedings and int@mded for the continuance 
and disposal of the legal 

Income-tax App. Trib. v. S. C. Cambatta & Co." applied. © 


Tue facts appear in the judgment. ° 


B. A. Palkhivala, with J. P. Pandit, for the petitioner. 
G. N. Joshi, with R. M. Kantawala, for the State of Bombay. 


TENDOLKAR J. This is a petition under s. 34 of the Bombay Sales Tax Act, 
1953. . A few relevant dates must be given at the outset. On October 28, 1952, 
proceedings under the Bombay Sales Tax Act, 1946, were initiated against the 
assesseo by two notices and there was gtbsequently an ez parte assessment. On 
April 17, 1956, a revision application presented by the asseasee to the Sales Tax 
Tribunal was dismissed by the Tribunal; but it is the asseasee’s case that this 
order of dismissal was received by him only on May 15, 1956. On August 11, 
1956, there was an application to the Tribunal to make a reference to the High 
Court. This application was dismissed by the Tribunal on November 6, 1956. 
The order of dismissal was received by the assesses on December 3, 1956, and 
the present application was filed on J anuary 7, 1957. 

In answer to this application, a preliminary point has been raised on behalf 
of the State of Bombay that the application for reference made to the Tribunal 
on August 11, 1956, was barred by limitation and, therefore, there can be no 
question of entertaining the present application. It is also urged by way of a 
preliminary objection that, even assuming that the application for reference 
made to the Tribunal was within time, the present application to this Court is 
also barred by limitation. But since if the first Objection is valid, viz. that the 
application for reference to the Tribunal was itself barred by limitation, 
obviously the second preliminary objection does not survive, we -will proceed to 
consider the first objection. 

On this objection, the first question that we are called upon to determine is: 
From what date does the period of limitation prescribed for making an applica- 
tion for statement of a case to the High Court begin to run—whether it is from 
the date when the revision application is dismissed by the Tribunal or whether 
itis from the date when the party aggrieved by the order. has knowledge of the 
said order or the order is communicated to it? Now, the language used in s. 84 
of the Act of 1958, which corresponds to s. 28 of the Act of 1946, is that the 
starting peint for the period of limitation will be ‘“‘from the passing by the 
Tribunal of any order under sub-section (2) of section 30 or sub-section (1) of 
section 31’’. Therefore, prima facie the period begins to run from the date of 
the order; but Mr. Palkhivala for the assesses contends that there was an obli- 
gation on the Tribunal to communicate the order passed, and where such an 
obligation arises in law, although the terms of the statute may provide that the 
period of limitation begins to run from the date of the order, the starting point 
will be the date when the order is communicated to the party aggrieved. A 
‘similar question came up for decision before a Division Benth, of which I was 
a member, in Gurdsyal Singh Vaeirsingh v. C. P. Bernandes.2 We “ere there 
concerned with r. 8 of the Payment of Wages (Procedurg) Rules, 1987. The 
proviso to sub-r. (3) of r. 8 was:° 

“Provided that an order passed under sub-rule (2) or sub-rule (8) may be set aside 
and the application re-heard on good causé being ehown within one month of the date 
of the said order.,.” j 
It was urged in that case before us that notwithstanding the provision that the 
period of limitation was to begin to run from the date of the said order, it should 


1 (1985) 58 Bom. L.R. 259. of 1956, decided by Tendolkar and Shelat JJ., 
2 (1957) Special Civil Application No. 2988 on July 8, 1957. (Unrep.). | 
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‘in fact begin to run from the date when the party aggrieved had knowledge of 
the order. Reliance was placed on a decision of the Aldhabad High Court in 
Kharak Singh v. Lachham Singh’ where their Lordships of the Allahabad High 
Court had held that wiere a judgment was signed, dated and delivered in the 
absence of the parties or their pleaders and without previous notice to them, 
the judgment was not validly pronounced; and we pointed out that this case 
turned on the specific provisions of O. XX, r. 1, of the Civil Procedure Code, 
whith require that a judgment shall be pronounced in open Court, and if it was. 
not so delivered, but it was delivered in the alisente of parties and’ without 
notice to them, it may not be a valid judgment. In other words, if there was 
an obligation in law to pronounce a judgment in open Court after notice to the 
parties, for the purposes of any, rule as to limitation a judgment delivered in 
the absence of the parties and without notice to them may not be treated as a 
judgment at all. Therefore, the question that we have to consider in the pre- 
gent case is whether there was any obligation on the Tribunal to communicate 
their order to the parties concerned, and if there was, in our opinion, until the 
decision is go communicated, time for applying for a statement of the case to the 
High Court does not begin to run.. 


Now, Mr. Palkhivala has relied on r. 42 of the Bombay. Sales Tax (Procedure) 
Rules, 1954, which is in theese terms :— 

“Supply of copy of order to the appellant or appHcant and the officer concerned.—A 
copy of the order passed in appeal or revision shall be supplied free of cost to the appel- 
lant or applicant or the person affected thereby and another copy shall be sent to the 
officer whose order forms the subject matter of the appeal or revision proceedings.” 
It appears to us that this rule does cast an obligation when an order is passed in 
appeal or revision to supply a copy to both the parties; and since the decision is 
not given in the presence of parties, there being a requirement that the order shall 
be communicated to the parties, time for presenting an application for a reference 
to the High Court does not begin to run until the copy is supplied to the party 
aggrieved. On this part of the cage, we must state that the Tribunal, in its order 
refusing to refer the question to this Court, has in terms stated that the order 
in this case was passed in the presence of the applicants and their advocate. Un- 
fortunately, Mr. J. P. Pandit, advocate for the applicants, who appeared in these 
proceedings, has made a statement at the Bar that the order was not made in his 
presence or in the presence of his clients. It would have been a somewhat delicate 
situation were we required to determine as a question of fact whether or not 
the order was passed in the presence of the parties. Naturally, of course, this 
Court would prima facie accept the statement made by responsible members of 
the Tribunal; but, fortunately for us, in the view that we take of {he law it 18 
not necessary for us to determine whether the order was passed in the presence 
of the patties. We will assume that it waa not so passed as the applicants 
allege, and, therefore, assume that time begins to run from May 15, 1956, 
that is, the date on which the order was received by the assessee. 


The next question we have to determine is whether the period of limitation 
is governed by s. 82 of the Bombay -Sales Tax Act, 1953, or by s. 23 
of the repealed Act being the Bombay Sales Tax Act, 1946. Under s. 34 
of the Act of 1952, the period is ninety days, whilst under-s. 23 of the Act of 
1946 the period was only sixty days. Mr. Palkhivala contends that the pro- 
visions of the Bombay Sales Tax Act, 1953, s. 34, apply to this case, whilst 
Mr. Joshi contends*on behalf of the Statesthat the provisions of s. 23 of the 
Act of 1946 apply. 


Now, as a general preposition of law; in the absence of any intention to the 
contrary, as a mere matter of interpretation of a statute, whilst the provisions 
of substantive Jaw are always construed prospectively, in respect of matters of 
procedure the Jaw is presumed to be retrospective ; and unless there was anything 
contrary to this presumption in the Bombay Sales Tax Act, 1953, the time preg- 
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eribed during which \ an application for a statement ofsthe case should be made 
to the High Court beng procedural, the time that would have been applicable 
would be the time prescribed by s. 34 of the Act of 1958. Mr. Joshi for the 
State of Bombay urges that there is an intention to the contrary, manifest in 
the provisions of s. 48, sub-s. (2), of the Act of 1953. Now, before we turn to 
these provisions, as a mere matter of history, we must notice that before the 
Act of 1958 there was in force Bombay Ordinance No. IJ of 1952 which was 
known as the Bombay Sales Tax (No. 2) Ordinance, 1952. This ordinames, 
by s. 50 thereof, repealed the Sales Tax Act of 1946 as ‘from the appointed day, 
which was defined by s. 2, sub-s. (3), as November 1, 1952; and whilst repealing 
the Act of 1946, s. 50, sub-s. (2), provided as follows :— 

“But nothing in this Ordinance or any repeal or amendment made thereby shall 
affect or be deemed to affect—... 

(4) any legal proceeding ar remedy pending in respect of any right, title, interest, 
obligation or Hability or anything done or “suffered before the appointed day and any 
such proceeding shall be continued and disposed of, as if this Ordinance had not been 
pessed; 

(WH) the recovery of any tax or penalty which may have become payable under 
any of the Acts so repealed before the appointed day and all such taxes or penalties 
or arrears thereof shall be recovered, as the case may be, as if this Ordinance bad not 
been passed.” 

Now, the Act of 1953, by s. 48, subs. (2), repealed the Act of 1946 from 
November 1, 1952; and by sub-s. (2) it provided as under :— 


“Notwithstanding the repeal of the said Act and the said entries, the sald repeal 
shall not affect or be deemed to affect— 

(i) any right, title, obligation or Hability already acquired, accrued or incurred; 

(H) any legal proceeding pending on the Ist day of November 1952 in respect of 
any right, title, obligation or liability or anything done or suffered before the said date; 
and any such proceeding shall be continued and disposed of, as if this Act had not 
been passed; 

(tH) the recovery of any tax or penalty which may have become payable under 
the said Act and the sald entries before the said date; and all such taxes or penalties 
or arrears thereof shall be assessed, imposed and recovered, so far as may be, in accord- 
ence with the provisions of this Act.” J 


It is clear that the language of this sub-section is in all essential particulars a 
reproduction of the language of s. 50, subs. (2), of the Ordinance; and it is 
this sub-section that we have been called upon to interpret. 


Noy, on the one hand, Mr. Joshi for the State of Bombay says that since the 
two notices® initiating oon were given in this case on October 28, 
1952, that is, prior to November 1, 1952, there was a legal proceeding pend- 
ing on November 1, 1952, and he says that such proceeding must be con- 
ee a osed of as if the Act of 1953 had not been passed by virtue of 

(2), cl. ($). On the other hand, Mr. Palkhivala for the peti- 
Hones preter ‘that the sub-section applicable to assessment proceedings isg 
ol. (is) of s. 48, subs. (2), and not cl. (ii) of s. 48, subs. (2). He says that 
cL (t) of a. 48 (2) only applies to proceedings in a Court of law and not to 
assessment proceedings. Mr. Palkhivala further urges thét, assuming that 
e. 48(2)(#) applied to the present proceedings, stich proceedings “vere dis- 
posed of by the Tribunal by its order made on April 1% 1956, and an ap- 
plication for reference to the High Court is not a continuation of the pro- 
ceedings and i is not governed by the provisions of the Act of 1946. 


Before proceeding to consider which of these two rival contentions is the 
correct.one, it would be useful to refer to the position as it would have 
if the Act of 1946 was simply repealed from November 1, 1952, and there 
had been no provision in the Act of 1953 in terms of`s. 48, subs. (2). That 
position would have arisen by reason of s. 7 of the Bombay General Clauses 
Act, 1904, which deals with the effect of repeal of an Act, and the relevant 
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part of that sub-section for the present purpose is as folldwa:— 
: “Witere this Act, or any Bombey Act made after the comfhencement of this Act, 
repeals any enactment hitherto made or hereafter to be made, then, unless a different 


(e) affect any investigation, legal proceeding or remedy in respect of any such 
right, privilige, obligation, Hability, penalty, forfeiture or punishment as aforesaid, 
and gny such investigation, legal proceeding or remedy may be instituted, continued or 
enforced, and any such penalty, forfeiture or punishment may be imposed, as if the 
repealing Act had not been passed.” 

Therefore, the position would have been, so far as legal proceedings were con- 
cerned, that they could have been ‘‘instituted, continued or enforced’’. Now, 
when we turn to the provisions of s. 48(2)(#) of the Sales Tax Act of 1958, 
which deals with legal proceedings pending on November 1, 1952, it deals only 
with continuance and disposal of such -proceedings naturally, ‘because since 
such proceedings were pending, they had already been instituted; but what 
happens then to liabilities incurred under the Act of 1946 m respect of which 
proceedings had not been instituted? These would have been preserved by s. 
7, sub-cl. (6), of the Bombay General Clauses Act, 1904, and if the Legislature 
set about to depart from the language of that section and to enact s. 48, subs, 
(4), it must have been for some purpose and the purpose in this case appears 
prima facie to be when one turns to the provisions of cL (#+) of s. 48, 
Sane (2), That deus 3 is somewhat curiously worded, because in the first part 
ier eee ee whilst in the second part it talks 
of such taxes or penalties or arrears thereof being assessed, imposed and re 
covered. Read as a whole, undoubtedly that clause contemplates that a tax 
or a penalty shall be assemed, imposed and recovered ‘‘So as may be, in 
_ accordance with the provisions of this Act’’. The words ‘‘so far as may be” 
import into such assessment, imposition and recovery such provisions of the 
new Act of 1953 as may be necessarily involved by reason of a change in the 
law or by reason of the provisions of the Act of 1946 not being applicable in 
their very nature to such proceedings. Therefore, the object of the Legislature 
was that in respect of matters governed by cL (w) of s. 48, subs. (2), the 
assessment, Imposition and recovery of tax or penalty will be governed by the 
Act of 1946 to the extent it was possible and by the Act of 1953 to the extent it 
was necessary. In other words, the Legislature wanted to draw a distinction 
between proceedings that had been instituted already and a ligbility for a tax 
or a penalty that had arisen under the Act, but proceedings in respect whereof 
had not been instituted. In the former case, it provided that the Por e 
which are pending shall be governed by the old Act only ‘‘as if this Act had not 
been passed’’, that is in all respects, until the proceedings were oged of; 
whilst in fhe latter class of cases it provided that the p shall be 
governed, no doubt by the Act of 1946 but to the extent possible, and to the 
extent necessary by the Act of 1958. In our opinion, therefore, sub-cls. (#) and 
(#4) of s. 48, sub-s. (4), deal with these two different classes of liability—one a 
liability iñ respect of which a proceeding was pending and the other in respect 
of a liability where no proceedings had been initiated. This conclusion is 
strengthened by yeason of the fact that to interpret the expression ‘legal 
proceeding’ in 8. 48, sub-s, (2) (#) in the way in which Mr. Palkhivala invites 
us to interpret it, namely, as proceedings in a Court of law, would be straining 
the language employed by the Legislature and indeed not giving effect to it. 
‘‘Legal proceeding’’ in its normal connotation can only mean a proceeding in 
accordance with law, and there can be no doubt that assessment proceedings 
m the Sales Tax "Act are such proceedings. What then is the justification 
ns limiting the meaning of the expression ‘‘legal proceeding’’ m s. 48, sub-s. 
\ (4); to proceedings in a Court of law? When one looks at it still more 
osely, the only proceedings other than assessment proceedings which are con- 
ae by the Act of 1946 are proceedings in relation to offences and penal- 
ties under s. 24 of the Sales Tax Act of 1946. Sub-section (1) sets out the 
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various offences and wub. (2) of that section providesethat no Court shall take 
cognisance of any off€nce except with the previous sanction of the Colector. 
Mr, Palkhivala’s submission is that it is only’ to these proceedings before a 
Court for imposing a penalty in respect of an offence that the expression ‘‘legal 
proceeding’’ in s. 48(2) (it) should be restricted. The first answer to this con- 
tention is that if this was the object, the Legislature would naturally have used 
the quite simple and obvious word ‘‘prosecutions’’ and not ‘‘1 proceeding’’, 
because s. 24, subs. (2), deals entirely with prosecutions and nothing else. {he 
second objection to Mr. Palkhivala’s argument is that there are penalties other 
than penalties which can be imposed by a Court under s. 24, sub-s. (2), which 
are leviable' under the Bombay Sales Tax Act; for example, under s. 12, subs. 
(34), of the Act, if the tax is not paid within the time prescribed, a penalty may 
be imposed; and if ‘‘legal proceeding’’ under s. 48, sub-s. (2) (#4), were to mean 
proceedings for the imposition of penalties, there can be no justification for 
separating penalties which can be imposed by the Sales Tax authorities and 
penalties that can be imposed by a Court of law and for holding that ‘‘legal 
proceeding’’ in s. 48(2) ($) only included proceedings for inflicting penalties 
which could be imposed by a criminal Court under s. 24, sub-s. (2). It must be 
remembered in this context that the expression ‘‘legal proceeding’’ is not 
Synonymous with ‘‘judicial proceedings’’. Proceedings may be legal even if 
they are not judicial proceedings, if they are authorised by law; and Mr. Palkhi- 
vala, by his argument, undoubtedly requires us to equate’ the expression ‘‘legal 
proceeding’’ in s. 48, sub-s. (2) (1%), with judicial proceedings, for which, in 
our opinion, there is no warrant in law. 

Attention was also drawn by Mr. Palkhivala to the provisions of s. 49 of 
the Act of 1953. That section deals with liabilities that arose under the Ordi- 
nance of 1952. That Ordinance itself was repealed and the saving proviso in 
sub-s. (2) of s. 49 is somewhat differently worded from s. 48, subs. (2). In go 
far as the saving proviso deals with legal proceedings, it is in these terms :— 

_ “Provided that the repeal hereby made shall not affect or be deemed to affect—... 

(#) any legal proceeding or remedy in respect of any such right, title, obligation 
or liability.” 
In our opinion, this proviso in no way enables us to decide the true meaning 
of what is deliberately different language employed in a. 48, subs. (2), which, 
as we have already pointed out, is the language which was employed in the 
saving section of the Ordinance. itself, which had, in the first instance, repealed 
the Sales Tax Att of 1946. We are, therefore, of opinion that the expression 
“legal proceeding’’ in s. 48(2)(#) includes assessment proceedings, and that 
in the case before us such proceeding was pending on November J, 1962, 
becauke notices initiating the proceeding had been served on the applicants 
on October 28, 1952. ° 
, The other argument that survives for determination is whether this pro- 
ceeding terminated with the decision of the Tribunal or whether the proceed- 
ing continued when a reference to the High Court was applied for. We have 
no doubt whatever in our mind that the proceeding did not terminate with 
the decision of the Tribunal, but the proceeding continued even at the stage 
when an application was made for a reference to the High Court. Indeed, the 
assessment proceeding can only terminate when the rights òf the assessee as 
well as the taxing authorities have been finally and irrevocably détermined. 
Until then, whatever steps are taken to bring about the ffnal and irrevocable 
determination are all stepa in the fegal proceeding and intended for the con- 
tinuance and disposal of.the legal proceeding. Such a view was taken by my 
learned brother. sitting.as a single Judge in Inceme-Tax App. Trib. v. 8. O. 
Cambatia & Co.,! where my learned brother had to deal with the case of a re- 
ference under the Income-tax Act to the High Court. The matter arose in this 
way. A decision was given by the High Court upon a reference made to it 
and the case went back to the Appellate Tribunal to pasa.an order in confor- 
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mity with the decision. disposing of the matter it washeld that a question 
of law arose out of the order passed by the Tribunal, apd that a second refe- 
rence lay in respect of such a question of law, as what was done by the Tribu- 
nal was a mere contingation of the first hearing by the Tribunal. The matter 
came up in ‘appeal before a Division Bench of this Court, to which I was a 
party and which is reported m Income-Tax App. Trib. v. 8. C. Cambatia & Co.,' 
and we confirmed the decision of the learned trial Judge. In the course of 
thee judgment? Chagla, C. J., in terms observes (page 265) :— 

“Therefore, it is clear that except in cases which may go up to the High Court 

on a reference, the decision of the Appellate Tribunal under section 33 is final But 
where a reference does go up to the High Court, no finality attaches to the decision of 
the Appellate Tribunal because by reason of the decision of the High Court the decision 
given by the Appellate Tribunal is liable to be reopened and it will be the duty of the 
Appellate Tribunal to give effect to whatever decision the High Court gives.” 
The position under the Sales Tax Act ds entirely similar to the position under 
the Income-tax Act so far as the reference to the High Court on a question of 
law is concerned, and this decision is, therefore, equally applicable to the facts 
of the present case. . , : 

We have, therefore, no doubt in our mind that an application for a reference 
to the High Court was a continuation of the pending legal p ing, namely, 
the assessment of the applicants; and by reason of s. 48, sub-s. (2) (44), this 
proceeding is to be disposed of ‘‘as if this Act had not been passed”. In 
other words, it must be disposed of under the Act of 1946 and ignoring the pro- 
visions of the Act of 1968. The applicants before us, therefore, cannot invoke 
the ninety days’ period allowed to them by s. 24 of the Act of 1958. They are 
governed by the sixty days’ period that was allowed under 8. 23 of the Act of 
1946. If that is the correct period, it is obvious on the facts that even com- 
puting the period of time from the date when the applicants received the order 
on May 15, 1956, the reference application was beyond time. It was, there- 
fore, incompetent to the Tribunal to entertain such an application and to 
dispose of it. An application to us, therefore, cannot arise out of the refusal 
of the Tribunal to refer a case when the application to refer the case was 
itself barred by limitation. 

The result, therefore, is that this petition fails and will have to be dismissed 
with costs. 

Petition dismissed. 

Solicitors for the petitioner: Nagindas Hooseinaly & Co. 

Solicitors for the respondent: Isttle &-Co. 
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cietis Act are not required to apply the law of 

limitation to the claim made before them. 
SAVITRA KHANDU y. NAGAR Co-op. Society LTD. 
59 Bom.L.R.425. 


—_—_———§. 41. See ARBITRATION Act, 1940, 
S. 14. 59 Bom.L.R.367. 


———S, 46. See ARBITRATION Act, S. 37. 
59 Bom.L.R.425. 


domestic forum. Unlike the Court or a judi- 
cial tribunal, the arbitrator his power 
not from any law making authority but from the 

themselves, that is, from the arbitration 
_the only source of his 


he particular 

Not having jurisdiction to decide the question of 
the existence of the contract said to contain the 
arbitration clause, he cannot say that he would 
still have jurisdiction to decides on the merits 
of the brought before him, sub to 
the final veto of the Court on the point of factual 
or legal existence of the contract. 
CHIRANTILAL FULCHAND y. DWARKADAS & Co. 

° 59 Bom.L.R.(O.C.J.)1053. 


BANK, collecting bills, whether trustee for the 
customer. 

It is not true to say that the bank in every 
case whore it collects bills as an agent for its 
customer holds the as a trustes. It 
is a trustee so long as the bill is not realised or 
not collected. But as soon as the bill is collect- 
ed, it then depends upon the facts of cach caso 
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BANK—{ Contd.) ° 


whether with regard to the ptoceeds the bank is a 

trustee or a debtor. 

VALAJA GOVINDA y. EXCHANGE BANK oF INDIA. 
59 Bom.L.B.(O.C.J.)586. 


BERAR INAM RULES, 1859, R. U—De- 
fendant shown as certificate holder of Inam 
after death of his father, the ee certificate 

ertificate st. grant made in 
Als share-holders and 


defendant's 
e overned by law of primogeniture— 
C made by brother sisters whether 
sustainable. 
The plaintiff and defendant No. 1 were brothers 
and defendants Nos. 3 and 4 were their sisters 
and ra Pikes Mahomedans by the 
Hanafi Law of Succession. endant No. 1 
was shown as the certificate holder in respect of 
the Inam of a in Berar after the death 
of the previous cate holder who was his 
father, and in the Inam certificate originally 
ted it was stated that the grant was mado 
Tor “maintenan” and was “to be continued 
reat free in ty to claimant and his share- 
holders”. o certificate did not show that 
female descendants were barred from succession. 
In a suit filed by the plaintiff claiming a share in 
the Inam, defendant No. 1 con 


plaintiff nor def Nos. 3 and 4 could 
claim any interest therein :— 
Held, that the grant fell within Class 3, 


Rule II of the Bear Inam Rules, 1859, and to such 
an Inam, Rule V was applicable, 

that under Rule V(2) succession to such an 
Inam was limited to direct lineal heirs and un- 
divided brothers, 

that by the 
after the death of the previous certificate holder, 
not only defendant 
and defendants N 3 and 4, 
lineal heirs of e Ao certificate holder, 
were entitled to succeed to the Inam, and 

that, therefore, each of them was entitled to a 
share im the roperty in accordance with 
the Hanafi Law of Succession. 
SYED AFZALUR y. SYED NAZIRUDDIN. 

59 Bom.L.R. 360. 


———-R. V. See Beran Inam RULES, R. I. 
59 Bom.L.BR.360. 


BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT (Bom. XXVIII of 1947), S. 25) 
Explanation [[— Person personally cultivat 
portion of hls lands and leasing remaining 

to tenants—Income, from lands leased, derived 


by heirs of such person after his death— 
Whether such income agricultur 


al income in 

Aands of heirs. e 
A person who owned certam lands cultivated 
a part of these lands personally for the culti- 
vating seasons in the two the 
date of the coming into operation of the Bombay 
Agricultural Debtors Relief Act, 1947. The 
remaining lands were leased out to his tenants. 
He died loavmg as his heirs his widow and a 
minor son. the sera whether the 
income derived by his heirs from the lands 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT, s 2(5)—(Contd ) 


leased to the tenants was agricultural income in 
their hands :— 

Held, that the infome derive by the heirs of 
the deceased by virtue of the leases in favour of 
allots bY re soncct Rese as ack 
ra et ag le of Explanation IT to s. 2(5) of 
the Bo 


Agricultural De®tors Relief Act, 
1947, notwithstanding Explanation I to s. 2(5) 
of the Act. 


SADASHIV MAHADEO y. JAMNADAS. 
59 Bom.L.R.1233. 


———S. 38 (3) (iM. See CIVIL PROCEDURE 


Cope, O. XXI, R. 2 (3). 59 Bom.L.R.689. 
———S8. 38 (3) @ (H). See BOMBAY 
AGRICULTURAL DEBTORS ACT, 1947, 


S. 43. 59 Bom.L.R. 610. 


———S. 43—Civil Procedure Code (Act V 
of 1908), Secs. 47, 2 (2)—Application by creditor 
holding money decree for adjustment of debts 
against petitioner and another—Petitioner only 
keld to be debtor and award passed against 
Peiitloner for specific amount e by 
annual instalments—Creditor filing 
to recover instalment fi 


money decree— 
to appeal from such order. 
dor who had obtained a money 
decree against the petitioner and one R filed 
an epplication for adjustment of the decretal 
amount under the Bombay Agricultural Deb- 
tors Relief Act, 1947. R was held not to be a 
debtor and only the petitioner was held to be 
a debtor. Too p i terminated in an 
award against the petitioner for a i 

amount to be paid by certain yearly i ts. 
On the failure of the petitioner to pay an in- 
stalment which had fallen due, the tor filed 
a darkhast to recover it. In this darkhast the 
petitioner contended that as the creditor had 
obtained payment from R in execution of the 
money decree obtained by him against the peti- 
tioner and R, the lability of the petitioner was 
satisfied. The executing Court rejected this 
contention and held that satisfaction as pleaded 


o 
tut 
A 


by tho petitioner was not proved. On the 
question whether the oner was’ entitled to 
appeal to the District Court a the order of 


ap was not competent under 
oi s 43(/) of the Bombay 
Agricultural Debtors Rehef Act, 1947, it was 
competent under s. 47 of the Civil Procedure 
Code, 1908, by virtue of s. 46 of the Bombay 

x ee A 

Held, t.the order passed executin 
Court did not fall under s. 47 a agar 
of the Civil Proced Code, as the award 
passed by the Court did not amount to a decres 
and the parties to the award were not parties to 
any suit, and 


° that, therefore, ifb right of appeal lay in the 
petitioner. righ i 


Where the Civil Procedure Code, 190% 
provides for an a an order by tho 
Se gs under the Bombay Agri- 
cultural tors Relief Act, 1947, though it 
may not be covered by s. 43 of the Act, would 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT, S. 43—(Contd) 


still be appealable if such anforder was governed 
by any of tho provisions of the Code. 
JANKIBAI Apai y. Buran RAGHUNATH. 


e 
——_°__§.46. See BOMBAY AGRICULTURAL 
Destors RELEF Act, 1947, S. 43. 
59 Bom. L.R. 610. 


——S. 46. See Cava Procepure CODE, 
O. XXI, R. 2(3). 59 Bom.L.R.689. 


———S. 41(1A)—Application for modifica- 
tion of award— Whether swch application can be 
made by heirs and legal representatives of debtor. 
An application under s. 47(14) of the Bombay 
Agricultural Debtors Relief Act, 1947, for a 
modification of tho terms of the award, can 
only be made by the debtor and not by his heirs. 

SHANTARAM GANPAT y. LALJI VITHAL. 
59 Bom.L.R.382. 


BOMBAY CO-OPERATIVE SOCIETIES ACT 
(Bom. VTI of 1925), S. S4—Inmdian Limitation 
Act (IX of 1908), Sec. 3—Arbitration Act (X of 
1940), Secs. 37, 46— Whether Limitation Act 
applicable to claims referred for adjudication 
under s. 54 of Bom. Act VII of 19 Fatlure 
to apply law of limitation an objection 
to the legality of award on face of it, within s. 54A. 

The Indian Limitation Act, 1908, does not 
apply to claims referred for adjudication under 
the procedure prescribed in s. 54 of the Bombay 
Co-operative Socicting Act, 1925. 

An arbitration under s. 54 of the Bombay 
Co-operative Societies Act, 1925, being a sta- 
tutory arbitration, s. 37 of the Arbitration Act, 
1940, is not applicable to it by virtue of 3. 46 of 
the Arbitration Act, and, therefore, the arbitra- 
tors, appointed to resolve the utes under 
s. 54 of the Bombay Co-o tive Act 
are not required to appl law of limitation to 
the claim made before 
SAVITRA KHANDU y. NAGAR Co-op. Society LTD. 

59 Bom.L.R.A25. 


————S. MA. 

Failure to*apply the law of limitation is not 
an objection to the legality of the award on the 
face of it, within the meaning of s. 54A of the 
Bombay Co-operative Socleties Act, 1925. 
SAVITRA KHANDU 7. NAGAR Co-op. SOCIETY LTD. 

59 Bom.L.R.425. 


BOMBAY FINANCE ACT ( Bom. II of 193D, 
8. 22—FPortions of lyilding sold to een 
persons—Buiding having commpn plinth, 
roof, statr-cfse and privy—Portidns separately 
assessed to general tax—Whether such separate 


portions comprise one for purpose of 
second proviso to s$. 22. 
Different portions of a which was 


eee eo dual, were 
separately sold to three different persons who 
waso brothers. The building co of these 
different portons had a common plinth, a com- 
mon roof, a common staircase and a common 

. After the purchases made by the three 
ES the properties were entered in the 
munici record in the names of the three 
oe brothers and the properties were 
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BOMBAY FINANCE ACT, 8. 22—(Contd,) 


separately assessed to general tax. On tho 
question whether the three separate properties 
comprised one buil for the purpose of the 
second proviso to s. 22 of the Bombay Finance 
Act, 1932 :— 

Held, that the building consisted of more than 
one tenement and those tenements had been 


the Act had been satisfled 
properties constituted one 
building for the purpose of the second proviso. 
So far as the second proviso to s. 22 is concern- 
ed, there is no element of any ownership involv- 
od, much less is any element of ownership pre- 
sent as a determining factor in regard to im- 
on of the urban immovable p tax. 
e third proviso to s. 22 makes it perfectly 
Clear that to make the third proviso applicable 
the buildings must be owned by one person and 
they must be situate in the same locality. 
Therefore, the element of ownership is neces- 
sarily involved in the application of the third 
roviso to s. 22, 
TATE OF BOMBAY 7. AMRATLAL AMBARAM. 
59 Bom.L.R.1129. 


BOMBAY FORWARD CONTRACTS CON- 
TROL ACT (Bom. LXIV of 1947),8. 6. Ses 
Bompay FORWARD CONTRACTS CONTROL AcT, 
1947, S. 8. 59 Bom.L.R.(O.C.J.) 4. 


—-—S.7. See Bompay FORWARD CONTRACTS 
CONTROL ACT, 1947, S. 8. 
59 Bom .L.R.(O.C.J.) 4. 


—— —S. 8—East India Cotton Association 


Ltd., 80—Bombay Cotton Contracts 
Act (Bom. XTV of 1922), Sec. 5—Bo Cotton 
Contracts Act (Bom. IV of 1932), Sec. 8— 


Forward Contracts (Regulation) Act (LX XIV of 
1952), Secs. I1(3)(a), 1262) & (4)}—Forward 
delivery contracts, within by-law of Assoctation, 
In requisite form but not signature 
of buyer as required by by-law—Whether such 
non-compliance with by-law renders co&tracts 
ill and unenforceable. 

ntracts for tho sale of cotton which were 
forward delivery contracts within the meaning 
of by-law 80 framed by the East India Cotton 
Association Ltd., were entered into by the 
plaintiffs who were not members of the Asso- 
ciation and the defendants who were members of 
the Association. The contracts were in the 
rig aaa form provided in Appendix (Form A) 
to by-law 80 but they did not bear the signature 
of the defendants who were the buyers and, 
therefore, there was a non-compliance with 
es Gel 80. On the question whether under s. 8 
of te Bombay Forward Contracts Control Act, 
1947, the contracts were rendered illegal and, 
unenforceable as they were not in accordance 

* with the by-law :— 

Held, that as there was no by-law framed by 
the Association which rend such contracts 
as Pe s. 8 of the Act proprio vigore would not 
ren these contracts as they did not 
contravene any by-laws w are specified in 
the by-laws of the Association. 

Section 8 of the Bombay Forward Contracts 
Control Act, 1947, renders only those contracts 


isj , 


BOMBAY FORWARD GONTRACTS CON- 
TROL ACT, S. &—{Coatd.) 


which are not in accordance with not all 
by wa Dor sadi by lama 03 MAY e 
in the by-laws of the Association There- 
fore, s. 8 does not render a contract illegal which 
contravenes or is not in accordance with any 
-law framed by tho Association. It draws a 
n between the by-laws, the contraven- 
tion of which would render a contract void or 
and the by-laws, the contravention of 
will not a contract void or illegal. 
In s. 8(/b)(it) of the Bombay Forward 
Contracts Control Act, 1947, the on “if 
the by-laws so provide” only “which 
shall be in writing.” The Sros ol requires a 
written authority or consent, and that consent 
may be oral the bytaws provide that it 
should be in writing. 
Hex Baarmar v. Bowsay Cotton Co. 
ee 59 Bou..L.R{(O.C.J.) 4. 


———§.10. See Boray Forwarp Con- 


TRACTS CONTROL Act, 1947, S. 8. 
59 Bom. L.R(O.C J.) 4. 


BOMBAY Se OFFICES ACT 
1874), S. 


dispensed 
upon sech lands—Whether 


posteasion of the helder as 
denco as to e) 
r as to how and tho grant 
Was it was Ae/d that the lands ceased 
to have the character of watan and were subject 
to the ordinary law of tenures In the Bombay 
State. 

Under s 15(1) of the Bombay Hereditary 


land may be maintained, whereas in others the 
conditions agreed between the may 
themselves contemplate the cessation of that 
character 


BACHHARAM DATTA r. VISHWANATH. 
: =) DBom.L.R.(S.C.) 93. 
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FFICES 


t 
BOMBAY HEREDITARY OFFI 
S. 15. See Boamayr HEREDITARY 


ACT, 1874, S. 4. 
ê 59- Bop.L.R.(S.C.) 93. 


Orrices Act, 1874, 5. 4. 39 


BOMBAY HINDU DIVORCE ACT (Bom. 
XXI of 1947), S.3. See HINDU MARRIAGE 
Act, 1955, S. 29 (2). 59 Bom.L.R.(F.B.) 885. 


ARY 
(S.C.) 93 


—— sS. 3(I1d)—What constitutes desertion 
under Act—Burden of proof on mer” for 
divorce, extent of—D N ther to be 
ee A E a 

sequent to actual #—Act of separation 
and animus desere ve evidence 


whether necessary to prove desertion—Constrac- 
tire desertion. 


the s ts concerned, 

conditions must be there, namely, (1) the factum 
o (2) the intention to bring 
cohabitation tly to an end (amimusr 
dessrend!). two elements are essential 
so far as the deserted spouse fs concerned : 


conduct giving reasonable cause to the spouse | 


necessary to bring cohabitation 
permansntly to an end. The petitioner for 
divorce bears the burden of proving those 
eloments In the two spouses respectively. These 
eescntial conditions must continue thro ut 
the period of four years specified in s. XIXa) 
of the Act. 

Desertion is a matter of inference to be 
drawn from the facts and circumstances of 
each case. The inference may be drawn from 
certain facts which may not in another case 
be capable of leading to the same inference ; 
that js to say, the facts have to be viewed as to 
the purpose which is revealed by those acts 
or by conduct and expression of intention, 
both anterior and su t to the actual acts 


animus deserendl. Offence of desertion 
commences when the fact of ton and 
the animus co-exist. it is not 

that should commencs at the 


animns 
it may be that the on and the animus 
deserendi coincido in polfit of time ; for example, 
when the separating spouse abandoas the marital 
home with the intention, express or implied, 
of bringing co-habimtion permanently to a 
close. Act prescribes a period of four 


ting 

tentiae thus provided by law to 

come back to the deserted spouse ap eae 
me 


all the implications of marital life, before 


gine Sa ater Pero W Ont or Oe ae 
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BOMBAY HINDU DIVORCE ACT, S. ANA) 
—(Coftd.) 


toan end. andir the ang apate E Ae 
bly refuses thefoffer, the may be in deser- 
Hence it is necessary 


In proceedings for divorco tho laintiff 
must provo the offenco of desertion, any 
other matrimonial offence, beyond all reasonable 


insist upon corroborative evidence, unices its 
absence is accounted for to the satisfaction of, 
the Court. 

If one spouse by his words and conduct 
compel the other spouse to leave the marital 
home, the former would De pui of desertion, 
tho it is the latter who has physically sepa- 
ra from the other and has been made to 


pagan Ea mo e n to Court tae the 


defendant had been in desertion for a continuous 
period of four years as by the Act. 

Once it is found that one of the uses has 
resumption is that the 
and it is not necessary 


BIPINCHANDRA JAISINGHBHAI ¥. PRABHAVATI. 

Bomn.L.R.(8.C.)322 
_ dg, 4, See Hrnpu MARRIAGES Act, 1955, 
S. 29 (2). 59 Bom.L.B.(F.B.)885. 


BOMBAY INDUSTRIAL RELATIONS ACT 
(Bom. XT of 1947)—Transfer o business but 
employees continuing in same bi Whether 
employees continue to enjoy benefits accrued 
to them for past services when business transferred 


to new ement—Continuity of service whether 
means continuity—What is identity of 
business. 

Employees of a business continue to be 


meant legal ay 
continuity in fact; that is the employees must 
serve the business without a sub- 


gives notice of termigation of service and the 
transferee makes a fresh appointment, this 
itself, although it may in law amount to a b 


in continuity, will not affect the continuity of 
service for ipoe» of determining industri 
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e 
BOMBAY INDUSTRIAL RELATIONS ACT 
® 


—{Contd.) 


carried on by the transferor, 
on by the transferee. It is not sufficient that 
the business is similar or of the same nature, 
if the business carried on by the transferees is new. 
The doctrine of sanctity of contract as govern- 
ing the relations of employer and employee 
is now obsolete and it is the duty of an industrial 
modify the contractual 
rights and obligations if it becomes necessary 
to do ao tn the light of i i 
l decisions 
. J. CHAVAN v”. P. 


—— — S. 3—Factories Act (LXTI of 1948), 
Secs. 46(1), 20). 92—Employee of contracto! 
when becomes of owner of undertaking 
—Contract—Implied or tacit contract—Nature of 
acts or conduct relied upon to prore implied 


contract. 

Under s. 3(13)(a) and s. 30/4)(¢) of the 
Bombay Industrial Relations Act, before 
an employes of a contractor can become the 
emp of the owner of an the 
condi ons that must be fulfilled are : (1) that 
he ‘must be employed by the contractor to do 
any work for him; (2) that such work must be in 
the execution of a contract by the contc 
that the contract with the owner of the under- 


contractor of the whole or any part of the work 
which is ordimarily part o undertaking. 
It is only if these conditions are 
that an of a contractor becomes an 
a ert the owner of the undertaking. 

ore there can be a tacit or implied contract, 
L.e. contracts where the proposal or the acceptance 
or both are signified, not by words, but by acts or 


an 
implied offer and acceptance. 

conduct are capable of being consistent with 
there being no offer or no acceptance, no tacit 
or implied contract can arise from sugh acts or 
such conduct. e 
UMEDSINGH 7. MARSDEN MILLS, LTD. 


59 Bom.L.R.985. 
«—— S, 42(4)—Industrial D es Act (XIV 
Indian les Act 


Ot of i Sec. 18(c)— 
of 1913), Sec. 172—Constitution of India 
arts. 226, 227—Company by notice terminating 
services of its emplo New co Skc- 
cessor in business of old company—Employees 
of old company applying to new company for 

loyment or re-instatement and new com- 
pany declining to do so—Application A 
pl under 3. 42(4) of Bom. Act XT of 1947 for 
Whether absence 


4 Distinction between collateral 
bunal Wcther 


act upon proof of which jurisdiction of Tribunal 
depends and of ismus to be 
decided by superior Court 
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BOMBAY INDUSTRIAL RELATIONS ACT, 
S. 42(4)—(Contd.) è 


can upon certiorari inquire into correctness of 
decision of lower Court on collateral fact or on 
fact of issue to be decided by lower Court— 
High Court’s power to issue writ of certiorari 
against Tribunal to correct error apparent on 
face of record. 

A company closed its cotton textiles factory 
after putting up a notice terminating the ser- 
vices of its employees. Thereafter the Court 
on a creditor's application ordered winding 
pot the com under s. 172 of the Indian 
ee aah 1913, and appointed the 

al Liquidator to liquidate its affairs. The 
Liquidator after obtaining the Court’s order 
sold to a new com the business assets 
together with the goodwill, the Jease-hold 
interest, building and the plant and machinery 
of the old company. Tho sale-deed recited that 
the old company contmued to be responsible 
for all the debts and IWiabilities and bonus 
and other emoluments due and payable to its 
employees. Some of these employees appled 
to the new company for re-employment or re- 
instatement, but on the new company declining 
to accede to that request, they filed applications 
before the Labour Court for an order against 
the new company for relostatement or reem- 
plo t On the question whether tho appli- 
cations were maintainable, it was contended that 
the employees had no right to claim as against 
the new company a mght to continue in em- 
ployment :— 

Held, that the claim of the emplo for 
reinstatement or re-employment feli within 
item No. 6 in Schedule to the Bombay In- 
dustrial Relations Act, 1946, and ıt was com 
tent to the emplo under 8. 42(4) of the Act 
to make the applications to the Labour Court 
desiring a change ın respect thereof, and 

that the absence of a direct contractual rela- 
tion between the employees and the new com- 
pany who were the successors of the business of 
the old company was itself not a ground on 
which the claim mado by the employees could 
be rejected. > 

The subsistence of an effective contract 
between the transferor undertaking and the 
employees at the date of the transfer of the 
un ee eee 
made employees a the transferee 
und under s. 42(4) of the Bombay 
Industrial Relations Act, 1946. 

The distinction between a collateral fact upon 
the proof of which the j on of a Tribunal 
depends and upon a fact which forms part of 
the issue to be decided by the Tribunal is as 
follows : If the fact be collateral to the actual 
matter which the lower Court has to try, that 
Court cannot, by a wrong decisiom with regard 
to it, give itself jurisdiction which it would no? 
otherwise The lower Court must 
decide as to the collateral fact, in the first 
instance, but the superior Court may upon 
certiorari inquire into the correctness of the 
decision, and may the proceedings in the 
lower Court if 8 decision is erronsous or 
at any rate if there is no evidence to support it. 
On the other hand, if the fact in question be not 
collateral but a part of the very issue which the 
lower Court has to inquire into, certlorari 
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BOMBAY INDUSTRIAL RELATIONS, ACK, 
S. 424)—(Contd.) 


will not be granted although the lower Court 
have arrived at an erronedus conclusion 


wi repare to it. 

The High Court has 
of certiorari against a Trib to correct an 
error apparent on the face of record, butètho 
error must be so blatant, so obvious, so 
manifest or so palpable that when attention is 
invited to it, no elaborate is needed 
to support the contention that the conclusion is 
erroneous. Where, however, by elaborate argu- 
ment and detailed reference to evidence a part- 
cular conclusion may be demonstrated to be 
exroneous, the conclusion cannot be ded 


és disclosing an error apparent on the face of 


the record. 

Normally the High Court does not entertain 
applications for issue of high prerogative writs 
when the decision depends upon proof or dis- 
proof of disputed questions of fact. In con- 
sidering ap tlons for a writ of certioran, not 
only does the Court not allow fresh evidence to 
be to challenge the conclusions of an dn- 
ferior tnbunal but ıt normally accepts the conclu- 
sions of the tribunal as binding. 


New GUJARAT COTTON MILLS P. Las. App. TRIB. 
59 Bom.L.R.209. 


———S.114. See Bowpay INDUSTRIAL RE- 
LATIONS Act, 1947, S.42(4). 59 Bom.L.R.209. 


———S. 114—Award passed under 3, 115 A— 
Whether State Government can under s. [14(2) 
direct that such abelian daar ace at Ae 
not parties to dispute—Principle hing 
gs. 114(2}—Whether Court can apply principles 
of social justice in interpreting labour, soctal or 
economic legislation. 

Under s. 114(2) of the Bombay Industrial 
Relations Act, 1946, the State yeroment 
can direct that a valid award under 8. 
aie of the Act should be applied to employers 
who were not parties to the agreement resultin 
in the award. j 

The principle underlying s. 114 (2) of the Act 
is that notwithstanding the want of consent 
on the part ofa employer, If the State 
Government is satisfled that an agreement en- 
tered into by a body of employces and employers 
ls conducive to the mterest of labour, 1s condu- 
civeto industrial peace and industrial progress of 
the country, the State Government has been 
given the power to compel a recalcitrant em- 
POOL TO MUDOU 1P EA Bami EWA GA AWENE 
and co-operative amplo have done. The 
Hari urpose of s. 114{2) is te compel ages 
to into line with the industrial policy ch 
h the opinion of the Government is a policy 
conducive to public mteregt. 

No labour legislation, no social legislation, no 
economic tion can be considered by a 
Court without applying the principles of social 
stice in interpreting the provisions of these 

ws. Social justice is an objective which is 
embodied and enshrined in the Constitutlon® 
ofIndia. How a Court or a Judge approaches a 

problem is influenced by and coloured 

y his outlook on lfe and society. But how- 
ever a Judge or a Court may approach a parti- 
cular prob it cannot ignore the fact that 
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BOMBAY INDUSTRIAL RELATIONS ACT, 
§. 114—{Contd.) 


all legislation in India is aimed at bringing 


about social 
PRAKASH N Mois e STATE OF BOMBAY. 
59 Bom.L.R.(O.C.J.)836. 

L] 


——§.115. See BOMBAY INDUSTRIAL RE- 
LATONS ACT, 1947, S. 42 (4. 59 Bom.L.R.209. 


————S8. 115A. See Bosmay INDUSTRIAL 
RELATIONS ACT, S. 114. ` 
59 Bom.L.R.(0.C.J.836. 


— CHAP. VII, SCH. I—Award, ter- 


a wage ied after t of 
Whether employer bound to give notice. 
The Bombay Industrial Relations Act, 1946, 
VII, gives a compact set of provisions 
with industrial matters out of 
ee ees ia eee 

The effect of termination of an award is 
not that the rights which flow from that award 
conse to be available to the employees, but the 
effect of termination is that the award con- 
tinues to the relations between the em- 

employees untH such timo as a 

“ected m accordance with the 
Ea of tho Bombay Industrial Relations 
Act, 1946. 

Tho employer after termination of an award 
is entitled to make changes 
specified in Schedule IIL, but a 
a matter specified in Schedule 
ployer is entitled to make a change, or take 


the award, a EEA Upon D aia 
notice of and follow 
cribed by tho bay Ind Relations Act 


—— SCH. III, item See BOMBAY 
INDUSTRIAL RELATIONS Acr, 1947, S. 42(4). 
á L.R.209. 


BOMBAY LAND apr A ACT AAT Cons 
XXXIII of J Ss. 5 
India, arts IXI SP 312), h Sa a © : ; 


32 ; 226— 

void under art y heida 

Act whether law mo sagen ge? o 
afent of as under art. 31(3)— 


under art. 32 or 
Words “or otherwise” in Explanation (a) to s. 6 


GENERAL INDEX. ` 
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BOMBAY LAND REQUISITION ACT, 
Ss. 5, 6—(Contd.} 


of rule of efusdem generis. 

The Bombay Land Requisition Act, 1948 
not contravene the ons AE TEPE If) and 
31(2) of the ion of India and 
fore, valid. Tho amendments made to the Act 
by the Bombay Land uisiton (Amendment) 
Act, 1950, and tho Bombay Land Requisition 

Amendment) Act, 1950, are also 


law even tho the assent of the President had 
not been o to the amendments. 


The Bombay Land Regnisition Act, 1948, 
has mado a provision to the effect 
that the determination on the questions re- 
ferred to in s. 5 and 6 of the Act by the State 
Government shall be conclusive evidence of the 
pra aa api rca But that does not mean 
that the jurisdiction of the High Court under 
art. 226 of the Constitution of India or of the 
Supreme Court under art. 32 of the Constitution 


or on a pekan ony nae In @ pro 
case the High Court or the Court in the 
exercise of its j n unde tho 
Constitution has the to determino 


Supreme Court or of the High 


Court cannot extend to 
lt ate Gore anaal s. 
fied for a a E a 
for a continuous period of six months 
the dato of the order or 
ises had become 


id7é 


BOMBAY LAND REQUISITION ACT (Bom. 


XXXIII o ey S. 8-Al—Bombay Land Rere- 
nue Code of 1879), SecSal~Pram Offer | 
determining amount of compensation £ 


8(1)—sState Government passing 
s. 8-Al setting aside award made by Prant 
O and itself fixing rate of compensation— 
sian Mee ee rae 
Under s. 8-Al of the Bombay Land Requisi- 
tion Act, 1948, the State Government has no 
power to itself ‘fix the amount of compensation 
i peyang for tho Pies k e land. 
State Government can ee the 
; riety or regularity o pro- 
scans held by the enquiry a a under s. 8 
of the Act. If Government finds that there has 
been no proper inquiry or that it was irregular 
because it bad not been conducted in the manner 
laid down in the rules made under s. 19 of the 
Act, it may set aside the order passed by the 
enquiry officer under s. 8 of the Act and remand 
the caso back to him for a fresh or further in- 
quiry. But it cannot itself hold a fresh inquiry 
and substitute its own order of compensation for 
that mado by the enquiry officer. 
A. H. KHARODAWALA PF. STATE OF BOMBAY. 
59 Bom.L.R.1271. 


BOMBAY LAND REVENUE CODE (Bom. 
V of 1879), S.3 (5). See Bompay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 5. 

59 Bom.L.R.616. 


———8. 37. See Bomnay LAND REVENUE 
Cong, 1879, S. 48 (3). 59 Bom.L R.1133. 


——_—_-§. 45. See Bommay LAND REVENUB 
Cope, 1879, S. 48(3). 59 Bom.L.B.1133. 


————S. 45. See BOMBAY PERSONAL INAMS 
ABOLITION Act, 1953, S. 5. 
59 Bom.L.R.527. 


————S§.48. See BOMBAY PERSONAL INAMS 
ABOLITION ACT, 1953, S. 5. 
59, Bom.L.R.427. 


i] 
—S. 48(3}—-Bombay Municipal Boroughs 
Act (Bom. XVII of E Sec. ee Tend 
vested asa A or lc purpose— 
sige abe eads by ane nies on such 
street land— Whether Siate can impose non-agri- 
cultural assessment on under encroachments. 

A borough municipality made certain eon- 
croachments upon a street land which was vested 
in the municipality for a public purpose. On 
the question whetber the State Government 
could levy non-agricultural assessment on the 
land :— 

Held, that under sa. 48(3), 37, 45 and 52 of the 
Bombay Land Revenue Code, 1879, the Collec- 
tor was empowered to impose non-agricultural 
assessment on the land under encroachments in 
question. 

MON. OF KARAD y. aa NORTH SATARA. 
59 Bom.L.R.1133. 


———— 5.82. See BOMBAY LAND REVENUE 
Copr, 1879, S. 48 (3). 59 Bom.L.R.1133. 


—_—_——Ss. 65, 66, 67. 

Where at the dato when the Bombay Land 
Revenue Code, 1879, is A eile r ep prt 
used for a non-agricultural purpose, it attracts 


tit? BOMBAY Law REPORTER. 


Act, 1923, S. 99. 
° e 


[vou. Ltt. 


BOMBAY LAND REVENUE CODE, S«. 65, 
66, 67—(Contd.) ° 


A E E E emcee t when 
aaa A assessed under the Codo, It is only when 
a land first assessed ®© agncultural assessment is 
sought to be converted into a non- tural 
use that the provisions of ss. 65, 66 67 of the 
Code have any application. 

RANGILDAS VARAJDAS ¥. COLLECTOR, SURA 
59 Bon L R- AT f 


———§. 128. See BOMBAY LAND REVENUE 
Cops, 1879, S. 48 (3). 59 Bom.L.R.1133. 
—+——-§. 131. See BOMBAY LAND REVENUE 
Cops, 1879, S. 48 (3). 59 Bom.L.R.1133. 


—_-_——§. 135A. See Bownay TENANCY AND 
7 no Lanps Act, 1948, S. 34 (2-A) 
I) 59 Bom.L.R.579. 


———__—§,135B. See BOMBAY TENANCY AND 
AGRICULTURAL Lanps Act, 1948, S. 34 (2-4) 
(D). 59 Bom.L.R.579. 


———-§.211. See Bompay Lanp Raqguis- 
TION Act, 1948, S. 8-Al. 59 Bom.L.R.1221. 


BOMBAY LAND REVENUE RULES, 1921, 
r. 80-B. See BOMBAY PERSONAL INAMS ABOLITION 
ACT, 1953, S. 5. l 59 Bom.L.R.527. 


BOMBAY LOCAL BOARDS ACT (Bom. VI 
1923), S. 99— Rules under Act by 
istrict Local Board, West Khandesh, Sch. A, 

Group 2—Professional tax Stam on mo 

lending transaction or ‘Vyavahara’ in reteular 


ucceedinge Wee Whatka. 
balance subject to professional tax in subsequestt 


year. 
cance advanced by a money-lender in a 
are charged a professional tax 
ole a coting that they constitute a money- 
lending transaction or qre (in terms of 
Group 2 of Schedule A to the rules framed by the 
District Local Board of West Khandesh under 
the Bombay Local Boards Act, 1923) in that year, 
and if some of the monies advanced are not 
recovered in the course of that year, the out- 
standing balance cannot be said to be a fresh 
advance or syag’ in the succeeding year and 
cannot be subjected to professional tax during 
that year. 
If monies are advanced in succeeding years, 
that is, if fresh ‘vyavabaras’ are done, those 
would be liable to professional tax ; but one 
and the same advance or vahara’ cannot be 
multiplied by the number of years during which 
it remains’unpa:id and cannot in that manner 
become ‘vyavahards.’ 
MAHADEV GoOMULDAS y. Dist. Lo@aL Boarp. 
59 Bom.L.R.474. 


———-§.100. See BOMBAY LocaL BOARDS 
59 Bom.L.R.474. 


BOMBAY LOTTERIES AND PRIZE COM- 
PETITIONS CONTROL AND TAX ACT (Bom. 
LIV of 1948), 8.2 (1)(d). See Bomwpay LOTTE- 
RIES AND PRIZE COMPETITIONS CONTROL AND 
TAx (AMENDMENT) ACT, 1952, S. 12A. 

59 Bom.L.R.(8.C.)945. 


© 


P or 
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BOMBAY LOTTERIES AND PRIZE COM- 
PETITIONS CONTROL AND TAX (AMEND- 
MENT) ACT (Bom. XXX of 1952), S. 12A— 
The Bo eLotteries od Prize Competition 
vines Tax Act (Bom. LIV. of J ae 
2 Whether e competition ls a g 
ge Conan upon 
whether gamb transactions —Entry 34 
0 H of the S Schedule of Constitution 
of India— of 3. IXA) of Act XXX of 
952—Territ nexus between persons 50 
to be charged and State seeking to tax— Whet 


IKIE) 
301— Whether control and restraint on gambling 
amount to interference with trade or intercourse— 
a ed oO 
1952— Whether 
tal rights under art. IXIXg) or art. 301. 

A prize competition for which a solution is 
prepared beforehand isa gambling prize 
competition, for the competitors are onl invited 
to guess what the solution prepared orehand 
by the promoters might be. 

A competition for which the solution is 
determined by a lot is necessarily a gambling 
adventure. 


A competition in order to avoid the stigma of 


must depend to a substantial 
ition, 
tial 


ition”, on a 


be of a bling nature. 
The defini 
of s. I)a) 


tion of 
Popa e serie tee mane er 
of LIV of 1948 in the t of other provi- 
sions of the Act read as a whole, comprises only 

competitions which are of the nature of a 
ottery in the wider sense, that is to say, of the 
nature of ling. The section covers only 

bling co ons and the Act is a 
w with respect to ing and bling under 
entry 34 of List II of the Seventh 
Constitution of India. 

62 talks of taxes on betting and gamb- 
and not of taxes on the men who bet or 
le. The tax imposed by s. 12(4) of Act 
of 1952 is, in terms, a percentage of the 
sums in the declaration made under 8. 
15 by the promoter or a lump sum having 
regard to” the circulation and distribution of the 
news-paper or publication in the State. Tho 
tax sought to be imposed is percentage of the 

of the entry fees received the 
State of Bombay. It 1s a tax on each entry fee 
received from cach individual competitor who 
remits it from the State of Bombay. 

The Court must follow the well-established 
principle of co on laid down ar Fe- 
deral Court of India and hold that Legis- 
lature must have been contentplating to make a 
law with respect to betting and gam or a 
entry 62, for there isSno constitutional 
the quantum of tax which can be imposed 
a law mado under that entry. Section 12( 
is supportable as a valié p 
under entry 62. 

Where there isa territorial néxus between the 


sere j to tax him, the 
up S 
tion involves a consideration of two elements, 


namely, (a) the connection must be-real and not 
iItusory, and (b) the liability sought to be im- 


com 
li 


ling 


to enact Act XXX o 
ae competitions py eee | 


ub to the. 
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S AND PRIZE COM- 
PETITIONS OEROL AND TAX (AMEND- 
MENT) ACT, 8. 12A—(Contd.) 


posod most be POnau o T 

the conection is sufficient, the extent of such 
validity of the legislation. 
territorial nexus which entitles the State of 
Bombay to impose a tax on the gambling that 
takes place within its boundaries and the law ` 
cannot be struck down on the ground of extra 


are o 
acterised 
meaning of art. 19 (J)(g) or “trade, commerce 
and intercourse” within the meaning of art. 301 
of the Constitution, 

Gambling was never intended by the Indian 
Constitution to be raised to the status of “trade”, 
“business” or “intercourse” and to be made the 
subject-matter of a fundamental right guaranteed 
= aera! 0 of iD and 301 ould 

of arts. ) 301 co 
Wee biy declaro 


be 
o O protected either by art. 
DG) or art. 301 of the Constitution. 
fact of issuing a license or Imposmg a 
tax means nothing except that the licensee 
s a eae tbe law if he 
ys 

A Government may-tax what it also forbids, 
and nobody has a constitutional right to gamble, 
but if he to do so, though it be unlawful, 
he must pay the tax. 

When art. 19(/)(¢) guarantees or art. 301 
declares the freedom of trade, they describe 
human activities in a c aspect. They 
the act or trans- 


. upon an act falling under 
_ cause it is trade or co 
Act does not purport directly to interfere 


teri and to save it from anti-social activities. 
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BOMBAY LOTTERIES AND PRIZE COM- 
PETITIONS CONTROL AND TAX (AMEND- 
MENT) ACT, S. 12A—(Conrd.) 


The impugned law is a law with respect to 
betting and gambling under entry 34 and the 
mpugred section is a law with respect 
Te on ne aud ling under entry 62 
and it was wi the 
the State Legislature to have enacted it. There 
is sufficient territorial nexus to entitle the 
State Legislature to collect the tax from the 
petitioners who carry on the prize competitions 
thro the medium of a pead and 
pub outside the State of Bom y. The 
prize competitions being of a gambling nature, 
F cannot be as trade or commerce 
and as such the petitioners cannot claim any 
fundamental right under art. 1X 7)(¢) in respect 
of such competitions, nor are they entitled to 
the protection of art. 301. 

STATE OF BOMBAY 7. CHAMARBAUGWALA. 
59 Bom.L.R.(S.C.) 945. 


BOMBAY MONEY-LENDERS ACT (Born. 
XXXI of 1947), 8. 2(6). See Bowpay MONEY- 
LENDERS Act, 1947, S. 25. 

59 Bom.L.R.(F.B.)139, 


———-$. 2(12). See Bowpay Monry-Lenpers 
AcT, 1947, S. 25. 59 Bom.L.R.(F.B.)139. 


————S. 25—Money-lender . st es com- 
pound Interest on loarn advanced y him at 
rate of twelve per cent. prescribed under s. 25 
— Whether money-lender has contravened provi- 
stons of Act. 

The accused, a money-lender, was convicted 
for having interest on the loan ad- 
vanced by him at a rate hi 
twelve per cent. p under s. 25 of the 
Bombay Money-lenders Act, 1946. What the 
accused ind purported to do was that be had 
added interest to the principal advanced by 
him and in the next year twelve per 
cent. interest not merely on the loan actually 
advanced by him but on the loan plus the in- 
terest which had accumulated on thatloan. The 
accused contended that fe had not contravened 
the provisiéns of tke Act inasmuch as what he 
did was to charge compound Interest at the rate 
mentioned in the Act. On the question whether 
it was open to the accused to charge interest, 
even though he chose to call it compound 
interest, at a rate exceeding the rate laid down 
under s. 25 :— 

Held, that under the Act if a money-lender 
charges anything more than the loan actually 
advanced by him, that constitutes interest by 
whatever name it may be called, and the only 
additional amount he is entitled to charge the 
person to whom ho has loaned the money is an 
amount which would result in that amount 
bearing to the principal a ratio which will not 
exceed the rate of interest fixed under the Act, 
and that as the accused ‘had to the 
person to whom the loan was advanced an 
amount in excess of twelve cent. interest 
he had contravened the ons of the Act. 

The mischief that the Bombay Money-lenders 
Act, 1946, aims at is the mischief of the money- 
lender charging more than twelve per cent. 
interest on the loan advanced by bim to the 
person in noed of the loan. Therefore, „ali that 


THE BOMBAY LAW REPORTER. 


islative competence of 


than the rate of 


[VOL. LTX. 


BOMBAY MONEY-LENDERS ACT, §. 25 
Contd.) 


the Court has got to do is to find ut what was 
tho actual loan ad by the -lender, 
then ascertain what is the amount he has charged 
in excess of that loan, and if that excess amount 
bears to the loan a ratio higher than the rate of 
interest prescribed under s. 25 of the Act, tie 
eee comes within the mischief of the 


MAGANLAL PRAGJIBHAI y. STATE OF BOMBAY 
59 Bom. L.R. (F.B.)139. 


————8. 30—Civil Procedure Code (Act V 
of 1908), O XXXVI, r. 2(2) and (3), Sac. 41(1}— 

ummary suit filed under Act on missory note— 
Defendant mot obtaining leave To appear and 
jend sult—Application made by defendant 
under s. 30—Maintainability of. 

The ri tconferred upon a defendant in a suit, 
to whi the Bombay Monoy-lenders Act, 
1946, applies, to present an application under s. 
30 of the Act is not in any manner affected, if the 
suit happens to be a sult and he has 
not obtained leave to appear and defend. 
VITHAN KRISHNA y. SOGMAL NATHMAL. 

59 Bom.L.R.1043, 


BOMBAY PERSONAL INAMS ABOLITION 
ACT (Bom. XLII of 1953), 8.4. See BOMBAY 
PERSONAL INAMS ABOLITION Act, 1953, S. 5. 

39 Bom.L.R.527. 


————S. 5—Ro Land Revente Code 
(Bom. V of 1879), Secs. 45, 48, 65, 66, 67— 
Bombay Land Revenwe Rules, 1921, r. 80-B— 
Uncultivated lands on which there is building or 
which are put to no cultural use whether 
come within scope of s. X1) of Act—Lands used 
for satan ainda Purpose at date when Code 
made applicable to lands whether Hable to 
non-agricultural assessment—Construction, 

Uncultivated lands on which there is a build- 
ing or which are put to non-agncultural use are 
within the scope of s. 5(7) o the Bombay Per- 
sonal Inams Abolition Act, 1952, and are liable 
to assessment under the Bombay Land Revenus 
Code, 1879. 

e umia on of “lands used for Poiome 
or a non-agricultural purposes” in 8. 7 o 
the Bombay Personal Inams Abolition Act, 
1952, is in terms an tion to that section and 
it cannot be deemed to $ an exception to s. 5 
of the Act. All that happens by reason of the 
exclusion of such lands from the operation of s. 7 
is that they do not vest in the State Government, 
but they remain liable, as other inam lands and 
inam villages do, to assessment according to the 
Tules relating to unalienated lands in the mbay 
Land Revenue Code, 1879. ° 

Where at the date when the Bom Land 
Revenue Code, 1879, is made applicable land 
is used for a non-agriculture! Purpose, it attracts 
the appropriate non-agricultural assessment when 
it is first assessed under the Code. It is only 
when a land first essessed to agricultural 
assessment is sought to be converted to a non- 
agricultural use that the provisions of as. 65, 66 
and 67 of the Codo have any application. 
RANGILDAS VARAJDAS y. COLLECTOR, SURAT. 


59 Bom.L.R.577. 
———S.7. See Bompay PERSONAL INAMS 
ABOLITION ACT, 1953, S. 5. 459 Bom.L.R.527. 
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BOMBAY PLEADERS ACT,(Bom. XVI o 
1920), 5. 9. See Traps Marrs Acr, 1940, 
S. 8. ” 59 Bom.L.R.(O.C.J.)1019. 


BOMBAY POLICE ACT (gm. XXH of 195D, 
S. 12A. See Cofstirurion oF INDIA, Art. 3 
(3) (c). 59 Bom.L.R.(O.C.J,)22. 


4 
———_—§.14. See CONSTITUTION or INDL, 
Ante320 (3) (c).° 39 Bom L.R.(O.C.J.) 22. 


————§. 19. See CONSTITUTION oF INDIA, 
ART. 320 (3) (0). 59 Bom.L.R.(O.CJ.) 22. 
—S. 24. 
ART. 320 (3) (e). 


See CONSTITUTION oF INDIA, 
59 Bom.L.R.(O.C.J.) 22. 


—_———§. 29. See CONSTITUTION OF Invi, 
ART. 320 (3) (c). 59 Bom.L.R.(O.C.J.) 22. 
BOMBAY PREVENTION OF ADULTERA- 
TION ACT (Bom. V of 1925), S. 4—Bombay 
Prevention is Adult 


proviso to 5. #2) attracted where giri of offence 
Has only in presence of alcohol extract less than 
25 per cent. in solvent whose strength ts 90 per 
cent. alcokol. 

In order that an offence under s. 4 of the 
Bombay Prevention of Adulteration Act, 1925, 
may be committed, it is not sufficient that the 
matter or ingredient which is added to or 
mixed with an article of food should be injurious 
to health merely in the abstract. Whether a 
matter or ingredient is infurious to health or 
not must be construed in the context of the 
quantity thereof, which may be found added to 
or mixed with an article of food, when the said 
article of food is used for its normal consump- 
tion. Therefore, the reasonable construction 
which should be put upon the words “mfurious 
to health” in cls. (a) and (b) of the proviso to s. 
42) of the Act, is whether the quantity of the 


matter or in t which is added to or mixed 
with an of food is infurious to health, 
when the said article of fi is consumed in 


its normal tity. 
The proviso to 3. 42) of the Bombe Preven- 
tion of Adulteration Act, 19235, not be 
where there is no addition of a matter 
or t to, or no mixture of a matter or 
in ent with, or no abstraction of a matter 
or in ient from, an article of food. There- 
fore if the alcohol extract in asafoctida, in a 
solvent containing 90 per cent. alcohol is less 
than 25 per cent., that circumstance alone would 
be sufficient to give rise to a tlon under 
r. &B) (ix) of Bombay Prevention of Adul- 
teration of of Food Rules, that the 
asafoetida cqncerned was not of the nature, 
substance or which it purported to be 
and the sale of such asafogtida or the exposure 
of it for sale would be an offence under cl. (a) 
or cl. (b), as the case may be, of s. 4(4) of the Act. 
STATE 7. NARING LINGO. $9 Bonm L.R.141. 


O | P article 
a. ita a Boota Deaton A 


of nature, rabstance and 


a. K3Xa) if article not of nature, nabstance and 
ss it purports tq be—Whether words '‘pur- 
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MBAY PREVENTION OF ADULTERA- 
TION ACT, 8. 4(3)§2)—(Contd.) 


chaser” and “as agem” im s. 403) (a) independe 
of eack other. : 
If a seller purchases an article of food either 


BO 


by s. 4 (3) (@) of the Bombay Prevention of 
ultera notwithstanding the 


cumstance whether the purchase 

by the seller for himself or as agent. 

STATE 7. ISHWARLAL CHHAGANLAL. 
59 Bom .L.B.146. 


BOMBAY PREVENTION OF ADULTERA- 
TION OF ARTI OF FOOD RULES, 
R. 6 (BXix). See BOMBAY PREVENTION OF ADUL- 
TRATION Act, 1925, S. 4. 59 Bom.L.BR.141. 


BOMBAY PREVENTION OF FRAGMENTA- 
TION AND CONSOLIDATION OF HOLD- 
INGS ACT (Bom. LXH of 1947), 8.11. See 
BomBAY PREVENTION OF FRAGMENTATION AND 
CONSOLIDATION OF HOLDINGS Act, 1947, S. 27. 

59 Bom.L.R.1026. 


————§.14. See Bombay PREVENTION OF 
FRAGMENTATION AND CONSOLIDATION OF HOLD- 
INGS ACT, 1947, S. 27. 59 Bom.L.R.1026. 


———S. 26—Bombay Tenancy and A 
cultural Lands Act (Bom. LXVI of 1948), Sec. 


was made 


Bombay Tenancy and Agrieuiturel Lands Act, 
1948. 


n for execution of 
mo by sale of lands belonging to 
j mt-debtor attached before judgment—Act 


made applicable to 
and Consolidation Officer starting proceedings 
under Act— Whether execution proceedings come 
within mischief of s. 27. 
The words “no " in s. 27(a) of 
the Bombay Prevention of Fragmentation and 
Consolidation of Holdings 1947, are 
common and relate to all the four categories 
mentioned there and the section means that 
proceedings under any of the matters relating 
+o the four categories, including the execution 
of a decree passed by a civil Court, which. are 
in respect of any | if that land is the sub 
matter of a notification by the Consolidation 
Officer cannot be commenced, or if commenced, 
Therefore proceedings ` 
‘‘for execution of decres by a_Civil 
Court” in respect df any land mean all proceod- 
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BOMBAY PREVENTION OF FRAGMENTA- 
TION AND CONSOLIDATION OF HOLD- 
INGS ACT, 8. 21—(Contd). 


ings which relate to or affect land and not 
necessarily decrees for land. 
TRA NA BADRINARAYAN. 

s% Bom.L.R.1026. 


BOMBAY PREVENTION OF HINDU BIGA- 
MOUS MARRIAGES ACT (Som XXV of 
TENi 8. 4—Gorernment of India Act, 1935 
(25 & 26 Geo V, Ch. 42), Sec. 99; Seventh 
Schedule, List II, entries 1, 6—Whether s. 4 
Sl Pom ie 


person in proyince or State whether makes 
domiciled in province or State. 

of the Bombay Preventlon of 
1946, is 


o of law by which a person is governed 
sien fateh which prevails in 
ne ee ey a ey ee oe 


any province or State. In 
ndia. there i one czeahip, the gre ea ase 


system, 
whole country. The moet that one can say 
TOE a Sache kta eet a Sar 1 nls 
nently realdent in State. 


fact that a man's homo may be fired at a 
particular ipot ouai does Dov Aka 


eae t but makes him domi- 

ciled in the whole country, and therefore whether 
Toan viel aastengt in Bombay or Madras 

or Rng r anyw does not make en 


miciled In Bombay, Madras or Ben 
i him domi] in India; oaa LN 
and Béangal being perticular spots in India 
country. 
STATE y7. NARAYANDAS MANGILAL DAYAME. 
59 Bom .L.R.(F.B.901. 


————-S. 5. See BOMBAY PREVENTION OF 
Hinpu BiGAMous MARRIAGES Act, 1946, S. 4. 
59 Bom.L.R.F.B.901. 


——-S.8. See Bowpay PREVENTION 
Hinpu Bicawous MARRIAGES Act, 1946, S. 4. 
59 Bom.L.2.(F.B. 1901. 


BOMBAY PROHIBITION ACT (Bom. XXV of 
1949), 8. 64. See Bosmay PROHIBITION ACT, 
1949, S. 244. 59 Bom.L.R.(O.C.J.)786. 


——_—_—§. 12. See Bomnmay PROHIBITION ACT, 
1949, 8. 24A., 59 Bom. L.R.(O.C.J.)786. 


p 


——5,. b). See BOMBAY PROHIBITION 
Act, 1949, S 24A. 59 Bom.L.R.(O.C.J.) 786. 


S. 24A—Bombay Medicinal 
Preparations (Sales) Reles, [954, rr. 2, 3—Com- 
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BOMBAY PROFMBITION ACT, 8. 24A-(Contd) 


stitution of India, arts. 13, 19—Legistature impos- 
ing restrictions upon fundamental right of cttizen 
— Whether such reffrictions reasonable or not, 


imposes restrictions 

n the fundamental rights of a citizen the 
must not fudge these restrictions by any 
absolute standard. Whether the restrictions 


F 


the mischief, 
Court must uphold those’ restrictions, To 
extant that the restrictions go beyond the 
necessity for rear a D Cs removing 


and 
and to 
the 
the 


s Only aas ea tr 
a P le 
which are in the interests of general public. 


be in 

be erroneous to consider every restric- 
tion from the point of view of soms vague and 
indefinite standard which mi 


Baa oF ace ie ae 
which the di a i vital In tho case of a 
law which is by a ture which is 
inco t, the law & to vold from its 


may contravene funflamental rights, the law 

still be good in case of those fundamental 

rg ts which are only to citizens 
non-c#tizens. 


Court a declaration that it is awltra viges. 
In the case, it is bad the person 
who complains of violation of his fundamental 


ri o distinction is that a pet- 
toner comes to Gouit complaining of 
violation of his must estab- 


-1957,] 
BOMBAY PROHIBITION’ ACT, S. 24A 
—(Contd.) 


lish his case as at the date of the petition. He 
must satisfy thb Court at the date of the 
n the law is such as contravenes his 

tab ts. But in the case of an 


incompetent n no rights whatever can 
flow from that lation. 
ression “for use as intoxicating Hquor” 


The exp 
in s. 24A tae oe eee ee 949, 
means a w capable of causing 
intoxication or a liquor which has the property 
of causing intoxication. 


C, R. H. YMONEY LTD. y. STATE of Y. 
59 Boe LR AO.C IRE 


————_-S§. 59A. See BOMBAY PROHIBITION AcT, 
1949, S. 24A. 59 Bom.L.R.(O.C.J.)786. 


———S§,. 67. See BOMBAY PROHIITION ACT, 
1949, S. 103 (D (2). 59 Bom.L.R.734. 


——S. 103 (D) (2Accared ed 
under s. 67 for in 


Act is not ible under s. 103(2) of the 
Act. Theirs lice ths chases a ae ae 
accused has in his possession denatured 
trit in contravention of s. 21(b) of the Act and 
t, therefore, he has committed an offence 
igen of the Act, ate 
prove that in of the presump- 
tion under s. 1 BCD Of the Act chick weal oot 
Se ae aa envisaged by s. 103(D) of 
presumption s. o 
the Bombey Prohibition Act, 1949, is the pre- 
sumption about an offence se O the 
manufacture of an intoxicant, and not in respect 
of an offence arising out of contravention of 
s. 21 of the Act. 


STATE OF BOMBAY y, aan ETT 


BOMBAY PROVINCIAL INSOLVENCY 
RULES, 1924, Rr II-A(9Xc) & (10)—Provinctal 
ston rey ac (ee 1920), Secs. XIX, 6D, 6-A— 
Rules III-A (9) & (10) er ultra vires Bombay 
High Court—Whether these rules extend time 


prescribed b l P. I. Act—Secti 
GO) whether’ ra CAE K Gulp T 


therein. 
Rule ILA (I0) of the Bombay Provincial 


High Court. 
ule LI-A(/0) pe a point of time 
at which an act of inso may be deemed 
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CIAL INSOLVENCY 
& (10)—(Coartd.) i 


BOMBAY PRO 
RULES, R. IM- 


an act of ingo may bo 
committed for failure to comply with an insol- 


Section 6(1) of the Provincial Inso Act, 
1920, does not restrict an made the 
Court only to the questions m- 


pe inicia 

plance with the requirement of the lvency 
notice or the existence of a counter-claim or set- 
off described in the section. It is open to a 
debtor to make an application for setting aside 
the notice challenging the right of a creditor 
ee ee ee 
he is not a creditor or that there is no order 


fore, r. IU-A(9) (c) of the Bombay Provincial 
Insolvency Rules, 1924, which enables an 


notice on any other und which would in 


law entitle a r to the notice set aside, 
is intra vires. 
LAXMAN DHONDU yr. PARANJAPE. 

59 Bom.L.R.96. 


BOMBAY PUBLIC SERVICE COMMIS- 
SION (CONSULTATION) REGULATIONS, 
1951 


Entry 21 in the Schedule to the Bombay 
Public Service Commission ee Re- 


or post is one which is excluded from the 
pary ew GTIP commission or not. 

. A. KOREGAONKAR vy. BOMBAY STATE. 
59 Bom.L.R.(O0.C.J.)22. 


BOMBAY PUBLIC TRUSTS ACT (Bom. 
AXTX of 1950), S. 2(13). See BowBay PuBLIC 


Trusts Act, 1950, S. 55. 59 Bom.L.R 349. 
———_—-§. 9. Ses Bompay Pustic Trusts Act, 
1950, S. 55. 59 Bom.L.R.349. 


settlor material 
whetker trast religious or charitable. 


t 
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BOMBAY PUBLIC TRUSTS ACT, S. 55 
—(Contd). e 


of tho settlor is a trust for charitable 


which have us does not 
invest the trust for provi feasts on those 
days with the character of a religious trust. 
Tho 


. 56. See BOMBAY PusurcTrusts Act, 
59 Bom.L.R.349. 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (Bom. LVI 
of 1947), S. 11—Standard rent fixed under 
consent decree—Subsequent application by same 
tenant for fixing standard rent for same premises 
— Whether consent decree would operate as res 
judicata— Distinction between agreement embodied 
in lease and decision embodied im consent decree. 

A tenant filed an application under the Bom- 
bay Rents, Hotel and House Rates 
Control: Act, 1947, for fixation of 


rent for leased to him by his landlord. 
The landlord fled a crosault for possession 


THE BOMBAY LAW REPORTER. 


co DERI ee DOREY Ioe 
vo claim to recovereposscesion o 
ala the otber hand 
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POPATLAL RATANSEY 7. ĶALIDAS. 
59 Bom .L.R.S60. 
® 


1957.) . GENERAL INDEX. 


BOMBAY RENTS. HOTEL LODGING 


ary RATES CONTROL ACT, 8. 11 (J) (a) 
There is always a gap what is reason- 


able and what if excessive, what is excessive 
does not begin where what is reasonable neces- 
sarily ends. Ifthe rent is within this gap between 
what is excessive and what is reasonable the 
Cougt has no jutisdiction to fix a just rent in 
such a case, 

Quacre : Whether for the purpose of 


HARILAL y. JAIN P. Housmnc Soc. 
59 Bom.L.R.217 
Whether word “ in s 


eviction as soon as it is that the re- 


8. 50. 59 Bom.L.B.227. 
———_—_-§,, 13. See Bomnay RENTS HOTEL AND 
Lopamxe House Ratis CONTROL Act, 1947, 


S. 50. : ; 59 Bom. L.R.227. 
———-8. J5—Tenant emble flat—Sub- 
tenancy co to ss. 15 28— Whether 


standard rent can 
' im respect of tenancy prohibited by law— Whether 
such tenancy creates rights Between parties to 
it. i 


The owner of any pro can invoke the 
a® of Court for recovery of property from 
another person who is not in lawful posession 
of it, s0 as he is able to rest his cause of 
action on own title and is not compelled 
to rely as part of bis cause of action on any 
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BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ,ACT, 


S, 15— 
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e 
BOMBAY RENTS, HOTEL AND LODGING 
oe RATES CONTROL ACT, 8. 28— 
A | 


intended 
vention of the provisions of the Act is not within 
the purview of s. 28. 


JIWANJIRAO SCINDIA yv. MUZAMMIL ` ` 
59 Bom.L.R.(O.C-J.)1011, 


————— S. 50— Provisions -of Part II of Act 


et ee mises at date of of 
_ sult of the premises—Sult 

on date R such: provisions made appl 

to uch salt whether governed by* 


ne House pars Control Act, 1947, means 
T n, not merely á partial 
appl of the prGuinlods OF Pett IL of the 


of his premises from his tenant as soon as the 
tenant commits ah act of non-payment 


He has to follow the provisions of a. 12 (2) 
of the Act. 


BOMBAY REVENUE TRIBUNAL ACT (Bom. 
XU of 1939), 8. 4—Bo Land Reveme 
Code (Bom. V of 1879), Sec. 211—State Govern- 


ment n of Collector under s. 211 
of Code— State Government competenr® 
to do so enactment of Bom. Act of 
` 1939 —Ji n of Bombay Revenue Tribunal 
, under ss. 4 and 5 of Act. N 


. The State Government is after 
the enactment of the Bombay Revenue Tribunal 
Act, 1939, to exercise to revise the 
decision of the ‘Collector’ in a ‘revenue case,’ 
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BOMBAY REWENUE TRIBUNAL ACT, S8.'4 
—(Contd.) - E 


in exercise of powers under s. 211 of the Bombay 
Land Revenue 1879. > mat 

It is t in ss. 4 and ‘3 of the Bombay 
Revenue iye tiri that In revenue arr 
where r to 1, 1937, n co 
bo cceceed ty tie “sinte Goverment 
Laan be' exercifible only by the 

ribunal and by no other authority. - =~- 
GOLDEN Tosacco Comp. y. STATE OF BOMBAY. 

i ; 59 Bom.L.R.409. 


——-§.53. See BOMBAY REVENUE TRIBUNAL 
Act 1939, S. 4. 


‘| BOMBAY SALES TAX ACT (Bom. K of 1940), 


S. 2 (c). See Bowmay SALES Tax Act, 1 

59 Bom.L.R 347. 
——§8.2(g). See Boamay SALES TAX ACT, 
1946,8.5. - 59 Bom.L.R.347. 
———S.3 (A). See Boamay SALES Tax Act, 
1946, S. 5. 59 Bom.L.R347. 


.2 (J): See BOMBAY SALES Tax ACT, 
- 59 Bom.L.R 


n 
1946, S. 5. 347, 


B 
8 
B 
s 


ETERA 
a Hi 
g 


; 
! 


1987. ] 


e 
_ BOMBAY SALES TAX ACT, 8. 5—(Contd.) 


whether the price received on sale of the motor 
car could be included in the, taxable turnover 
of the asscesees :— 


Held, that under the Bombay Sales Tax Act. 
a dealer was*linble to pay sales tex only in. 


o aan by him in the course 
Sacra mee 
the asseesee for the use 

was not a aslo in the cda ol 

Ee Passer e Ian Gace 

sales tax in respect of the re-sale of the car. 


STEELAGE INDUSTRIES 7. STATE OF BOMBAY. 
59 Bom.L.R.347. 


BOMBAY SALES TAX ACT (Bom. LIT o 
1953), 8.34—Bombay Sales Tax (Procedure 
Rules, 1954, R. 42—Bombay Sales Tax Act (Bom. 
XVI of 1946), Sec. 23—Bombay 


assessment 
of cls. (i) qnd 


ve 
classes of liability—Wh 


ings -Ap to different 


an application for reference to High liars 


continuation of the assessment of the area 

The period of limitation ua 

34 of the Bombay Sales Tax Act, 1953, 553, for 
an application for statement of a case 

urt 


a eaor Pa DEBT OYE PT A arde 


i of af ther Bombay Se ingal Pax Act, 1953; in 
Le 


ub-clauses ( ri) and (i) of a ee 
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BOMBAY SALES ACT, S. 46. See ‘CONsTI- j 
TEE E a : 
59 Bon. L.R.(0.CJ.) 599. 


——S8.48 (2). See BOMBAY Sars TAX 
Act, 1953, S. 34. 59 Bom.L.R.1259. 


—S. 49 (2). See Bowmay SaLrs Tax ACT, 
1953, S. M. 59 Bom.L.R.1259. ` 


———S. 31. See Bowmay’ Saces Tax RULES, 
1952, R. 5 "59 Bom.L.R.1104. 


BOMBAY SALES TAX RULES, 1952, RULE 
5—Bo Sales.Tax Act (Bom. III of we 
Sec. SI— Tax 

(Bom. XXXIX of 1956)—V. of A at 
oWhether s. 51 of Bom. Act Il of 1953 validates 


pon to r. DOXb}—Constrection of fiscal 
to r. E SCD (oi) and r. Se) H) 
oP ite Sehgal be 
aiall be focluded 
be aD a o the purchasing dealer 
under certain are altra yires 


Section 51 of the Bombay Sales Tax Act, 
1953, does not validate the proviso to r. 61(J) 
(ib) of the Bombay Sake Tax. Rules, 1952, 
le gman ach cab Aig 


port A (Special Civil Appli- 
n.No. T 955) 


POKHARDAS 7. STATE OF cae 
59 Bom.L.R.1104. 


BOMBAY SPIRITUOUS MEDICINAL PRE- 

PARATIONS (SALES) RULES, RR. 2, 3. 

See BOMBAY PROHIBITION ACT, 1949, S. 24A. 
59 Bom.L.R.(O C.J .)786. 


BOMBAY TENANCY ACT (Bom. XXIX of 
1939), S. 2A. 
Section 2A of, the Bombay Tenancy Act, 
1939, provided for a simple case of an owner 
of land and the cultivator it with 
his permission or autho 
that in the absence of any lication made by 
the owner the cultivator was to be deemed to be 
a aaa an LS 
tenancy. tag 
DINKAR BHAGWANT y7, RAU BARAJL 

59 Bom.L.R.101. 


| ———-§.3A (J). See Bompay TENANCY AND 


AGRICULTURAL LANDs Acr, 1948, S. 34. 
59 Bom.L.R.1098, 


—___-§.23 DH. | 
Section 23(1)(b) of the Bombay Tenancy Act, 
1939,, vides that whether in the case of a 


lease or whether in the case of a lease 


made the Act came into force, whatever 
éhe period origi mentioned in the lease 
the lease shail deemed to be for a 


years” cannot be 
to mean “for a period of not less 
than 10 years from the coming into force of 
this Act. 
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BOMBAY TENANCY ANB AGRICULTURAL 
LANDS ACT (Bom. LYVH of 1948), 8.2 (18). 
See BomgAY TENANCY AND AGRICULTURAL 
LANDS Acr, 1948, S. 4. 

59 Bom.L.R.(F.B.)168. 


—~—_§,2 (18). "See BowRay TENANCY AND 
AGRICULTURAL LANDs AcT, 1948, S. 4. 
s 59 


' AGRICULTURAL Lanps Act, 1948, S. 4. 
59 Bom.L.B.(F.B.)168. 


’' S. 3A. .See BOMBAY TENANCY AND 
AGRICULTURAL LANDS AcT, 1948, S. 88. 
` l 59 Bom. .L.R.274. 


——S. 4—Bombay T Act (Bom. 
YIIX of 1939), Secs. 2A, 3A, S(2} 23(1) ()— 
Bombay Tenancy (Amendment) Act (Bom. 
XXVI of 1946)— er J Property Act (IV 
of 188 Secs. 111(c), 76(a)—Bombay Land 
erena Code (Bom. V of 1879), Sec. 84— 
in lands, mortgaged. 


ap 
ander 3. 29 of Bom. Act LXVII of 1948 
n of lands—Whether tenancy of tenant 


terminated on tion of -mortgage— Mort- 
gagee in Means CVeCryone 
claiming 


B pa the mea rights in certain 


lands to K. and K in his turn sold 


opponent 
it til April 20, 1954, when he was evicted in 
execution of a decree of the civil Court. In 


3 
i 
: 
3 
i 


things 
1939 or s. 14 of the Act of 1948 for which he 
evicted. 
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BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. 4—(Contd.) 


redeemed in 


fo Oe ee acai j - - 

s. 4(c) of the Bombay Tpnancy and Agri- 
cultural Lands Act, 1948, the word “mortgageo 
i OE reer emer eer 


his tenancy l 
Section 23(IXb) of the Bombay Tenancy 

Act, 1939, that whether the case 

of a su lease or whether in the case of 


be interpreted to mean “for a of not 
less than 10 years from the into force 
of this Act.” 
DINKAR BHAGWANT 7. RAU : 
59 Bom .L.R.101. 
T oO Act UV 


and House Rates Control Act (Bom. 
LFH of I , Sec. 14—Landlord notice 
to tenant t his tenancy, for default 


to be invalid. The tenant no answer to 
the analra a Arp oR for efectment. On 
the question the tenancy of the oppo- 
nents was protected undbr the Act :— 

Held, that eas the opponents had come on 
the land under a valid contract between them 


but that on the 
tonan y, Dy Toton o! Lof mo 


a statutory 
had come 


.| tenancy existence, 
that, therefore, the opponents could not be‘ 


by the landlord. 


—— 


1987.] 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. 4—(Contd.) 


The substantial effect of s. 4 of the Bomba 
@ands Act, 1948, 


with posession to opponent, sale to be 
recovered ‘by. annia] test and on full 
reco ‘pucca’ sale deed to be given to oppo- 
ment—Opponent lawfully land— 


opponent ‘deamed to be a tenant 


a regi deed. to 
him ior a certain amount was to be paid by 
a E gre It was agreed that 


as he was lawfully cul 
be deemed to be a tenant under s. 4 of the 
Free Tenancy and Agricultural Lands Act, 

Held, that s. 4 of the Act in itself does not 
confer any status of tenancy in favour of the 
cultivating the land, but it only 


e 59 Bom.L.R.194. 
. 4(c}—Bombay Tenancy Act (Bom. 
XXX of 1939), Sec. 24—Transfer of Pro 


ort- 
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BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. # (c)—(Contd.) i 


t 
mortgages in possession, who derives title through 
him, cannot acquire the status of*a deemed 
tenant or a statutory tenant under the Act. 
Kano Kuru y. KALA GOPAL. -59 Bom.L.R.846. 


———-8. 5~—Bombay Te singe as 
tural Lands (Amendment) Act m. XI pA 
1956)—Constitution of India, Arts. 31, jl 
201, Seventh Schedule, List II. entry No. [8— , 
Bo Land Revenue Code (Bom. V of 1879), . 
Sec. 3(5)—Whether Bom. Act XII of 1956 
validly enacted and whether Legislature com- 
petent to enact it—-Whether certain newly - 
enacted provisions inconsistent with Constite- 
tion—Section 88D Whether void as delegating , 
er 


legislative to Governmeni— 
President in to Bill can under art. 201 
recommend that be reconsidered or es 


be made therein—Limit of powers confi by 
entry 18 in List I of Seventh Schedule to Cons, 
titutton—Interest of landlord in land whether 
can be regarded as estate within art. emir 
The Bombay T and tural 
(Amendment) Act, 1956, is 

Under art. 201 of the Constitution of India 
either assent to the Bill or 


entry 18 in List II of the Seventh Schedule to the 
Constitution very wide powers on the State 
Legislatures to enact tion to 

restrict, transfer or convey the in lands. 

Interest of a landlord in land must be regard- 
ed as estate within the ing of s. 3(5) of the 
Bombay Land Revenus Code, 1879, and, there- 
fore, within the meaning of art. 3LA(IXa) of the 
Constitution. 

Sections 5, 6, GA, 7, 8, 9, 17A, 29A, 31A, 
31B, 31C, 31D, 32 to 32R, M, 63A and 84C 
of the Bombay ‘Tenancy and Agricultural Lands 
AL LAD ore noi DEONET ag 9 tee 
of right to pro by the Constitu- 
tion, and are ore valid. 

Sections 7 and 32H ofthe Bombay Tenancy 
and Agricultural Lands Act, 1948, do fot dele- 
Bate oe alate canon eee mene: 


are OTO 
Section 88D of the Bombay Tenancy and 
Agricultural Lands Act, 1948, is invalid. Tho 


section amounts to delegation of the legislative 
authority to the State Government inasmuch 
aa ihe Talao ela p o T 
sary imp stated what principles are to 
govern the State Government in issuing the 
notification under the section. 
PARSHRAM DAMODAR 7. STATE OF BOMBAY. 

59 Bom.L.R.616. 


2S, §(3(b)—Transfer of Pro Act 
(IV of 1882), Secs. 44, Ih —One of joint 
tenants surrendering his interest in land— 


Under s. 5(3Xb) of the Bombay Tenancy and 
tural Lands Act, 1948, one of two or 
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e 
BOMBAY TENANCY AND A 
LANDS ACT, 8. 6. See 
AND AGRICULTURAL LANDS 


GRICULTURAL 
Y TENANCY 

cT, 1948, S. 5. 

59 Bom.L.R.616. 


———§.6A. See Bowpay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 5. 
59 Bom.L.R.616. 


— S, 7. See Bommay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 5. 
59 Bom.L.R.616. 


———§.8. See Bompay TENANCY AND 
AGRICULTURAL LAND3 ACT, 1948, S. 5. 
59 Bom.L.R.616. 


——8.9. See Boray TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 5. 

59 Bom.L.R.616. 
—— 8. 14—Transfer of Property Act (IV 
of 1882), Secs. 111(g)(2), 117—Disclaimer of 
landlord's title by tenant in tenancy governed 
by Act— Whether landlord can terminate ten- 
ao on al Seal of forfeitlre by such disclaimer. 

cases oit 


taney on, the fa of forfeiture A 
rd's title by the tenant. 

Sections 13 and 34 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, them 
cover the cases in which the landlord can ter- 
minate the tenancy of a tenant under the Act. 
VITHAL SAKHARAM y. GOPALA GANGARAM. 

39 Bom.L.R.59. 


———S. 14 (J) (d). See Bommay TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 29(2). 
59 Bom.L.R.1081. 


———§.17A. See BOMBAY TENANCY AND 
AGRICULTURAL Lanps Act, 1948, S. 5. 
59 Bom.L.B.616. 


———-—§. 27(J}—Imdian Limitation Act (Act 
IX of 1908), Art. 143—Tenant sub-letting land 
in contravention of ®s. 27(1)}—Application by 
landlorde under 4% ) for possession of land— 
Landlord's right to obtain possession whether 
accrues from date of sub-letting or when landlord 

came to know of it—Whether right to apply for 
eke a 


r~ does not when there is ENEO 
let 
The of the landlord to obtain possession 


of the land which is sub-ket by a tenant in con- 
travention of the provisions of s. 27(J of the 
Bombay Tenancy and Lands Act, 
1948, arises only when tenant has sub-let 
the land and the landlord has come to know 
of the sub-letting. Therefore, for the purposes 
oe eee a eee Bey 2) Or ihe Aci ee 

dlord's right to obtain possession of the land 
Sra by his tenant can be said to have 
accrued to him immediately the landlord comes 
to know of the sub- 

The right of the Jandlord to obtain possession 
of the land accrues to him each time the tenant 
sub-lcts of what was let out to him in 
breach of the condition imposed under s. 27(/) 
of the Act. Whether the landlord has condoned 
or ignored the first breach committed by the 
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' BOMBAY TENANCY AND AGRICULTURAL 


LANDS ACT, 8. 27 (f)—(Contd.) $ 


tenant or T the ee sea oe a 
Sa to a or pessceaion o and to 

by r in either case, if the tenant 
B another again, the landlord has a 
Tight to apply to the Mamlatdar agf#in for pos- 
session of the land. Even if hig right to obtain 
possession on the first breach is not time-barted 
when a second breach takes place, he can 


ignore the first and apply for ana ter- 
minating the tenancy for the second breach. 


SUBRAYA VARDAPPA y. GOPAL KRISHNA. 
59 Bom.L.R.62. 


———8. 27(]). Ses Bompay TENANCY AND 
@QAGRICULTURAL LANDS ACT, 1948, S. oe (b). 
59 Bom.L.R.192 


-———S. 28. See Bompay TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 40. 
59 Bom.L.R.50. 


———-$. 29. See Bompay TENANCY AND 
AGRICULTURAL LANDs Act, 1948, S. 89 (2). 
59 Bom. L.R.691. 


——See Bompay TENANCY AND AGRE 
CULTURAL LANDs ACT, 1948, S. 27 (J). 
59 Bom.L.R.62. 


——S8. 2%2)—Tenant sub-letting lamd— 
Application by landlord for possession under 
s. 2X2)}— Whether such application to be made 
within two years from date when landlord came 


to know of tting or within two years of 
date of sub-letting. 
Under s. 29(2) of the Bombay Tenancy and 


tural Lands Act, 1948, read with s. 
14{])(d) of the Act, a landlord is required to 
make an application for possession of the land 
Lupron from when the right to obtain 

deemed to have accrued to him 
pin caie of aub-lecin# of ths ladd by ile 
tenant, from the date when the sub-letting has 
taken place. 


BHAILALBHAI TULSIDAS y. SHANKERBHAI. 


59 Bom.L.R.1081. 


——_8.30. See Bompay TENANCY AND 
AGRICULTURAL LANDs ACT, 1948, S. 34. 
59 Bom.L.R.1098. 


——-——§.31. See Bompay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S: 34. 
59 Bom.L.R.1098. 


————§.31A. See Bowaay TENANCY AND 
AGRICULTURAL Lanps ACT, 1948, S. 5. 
59 Both.L.R.616. 


——§.31B. See Bownay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 5. 

59 Bom.L.R.616. 
e 


© 
—— S, 31C. See BOMBAY TENANCY AND 
AGRICULTURAL LaNps Act, 1948, S. 5. 
59 Bom.L.R. 616° 


————§.31D. See Bommay TENANCY AND 
AGRICULTURAL Lanps Act, 1948, 8. 5 
59 Bom LR.616. 
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BOMBAY TENANCY AND AGRICULTURAL 


LANDS A T, 8. 32. 
The essential condition precedent to the making 


of an application by the protected . tenant 


under s. 32(3),of the Bogbay Tenancy and 
Agricultural Lands Act, 1948, ts that he must 
first make an offer in to the landlord 


stating theretn the amount of the price at which 
the tenant intends to purchase the land. 
BALKRISHNA SAKHARAM y. SIDDAPPA. 

59 Bom.L.R.54. 


—_—_——Se. 32 to 32R. See Bommay TENANCY 
AND AGRICULTURAL LANDS AcT, 1948, S. 5. 
59 Bom. L.R.616. 


———_S. M—Bombay Te Act (Bom. 
XXIX of 1939), Secs. 3A(1), 7, 23 — er 
OB ts oth sates) (IV of 1882), Secs. 106, 11i— 

lease of land to opponent for 


Jixed on February 5, 195 
Notice by A la opponent, 


Als tected 
tenant, under s. 34 of Bom. Act LXVI of 1948, 
t his tenancy from March 31, 1955— 
d le February 5, 1930 ted 
on 5, 1930, gran a 
lease of certain land to the opponent for a period 
of twenty-five years i on 5, 
1955. On December 20, 1353, the rd 
ve a notice to the nent under s. 34 of the 
Bombay Tenancy Agricultural Lands Act, 
1 on the that he wanted the land 
for personal Hon and 
` was terminated with effect from March 
31, 1955. On the question whether the notice 
terminating the tenancy with affect from March 
31, 1955, was a valid notice :— ' 
Heid, that apart from the opponent being a 
tenant, he had by reason of the con- 
tract of the to remain in possession 
‘until February 5, 1955, by virtue of s. 30 of the 
Bombay Tenancy and Agricultural Lands Act, 
1948 


that it was that tenancy of the op which 
would come to an end on February 5, 1955, that 
Deere ear Nae ene Orn 


that, therefore, the landlord should have given 
a notice terminating the tenancy of the opponent 
not with effect from March 31, 1955, but with 
effect from February 5, 1955, and 
that the netice was, therefore, invad. 
CHANDRAKANT NAGINDAS y. RAMI MAGANLAL. 
59 Bom.L.R.1098. 


————S. M4. See BOMBAY TENANCY AND 
AGRICULTURAL LANDs Act, 1948, S. 14. 
5) Bom.L.R.59. 


— See BomMBay TENANCY AND ÀGRE 
CULTURAL LANDs ACT, 1948, S. 5. 
e 5> Bom.L.R.616. 


the notice the 


A. , _. 
“main source of the income of 
the landlord for his maintenance” in s. 34(2Xc) 
fe) Bombay Tenancy Agricultural Lands 
Act, 1948, means that not only the landlord 
must require the land for his maintenance, but 
it must also be found that the income from 


LANDS ACT, S. 3 (2)(c)—(Contd.) 
the land of which he is seeking 


possessio ught 
must be considered, and it is only if the income 


ppear 
ee 1, 1952, as a superior holder. 
All that this section is that, whosoever 


] 
; 
; 


oneJanuary 1, 1952, and that he has sa 
the other 


1200 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. 34 (2A) €1}—(Contd.) 


In case any provision is capable of two con- 
structions, then it would be open to the Court 
to adopt such a construction as would help the 
tion of the statute and avoid un- 
reasonable consequences. 
KBALILULLA HASMTYA 7. YESU. 
59 Bom.L.R.201. 


———_§. 34(2- AK asitution of India, Arts. 
IXIXÐ, (5), 31, 314, 31B, 368— Land 
Rerenue Code (Bom. V of 1879), Secs. 135A, 135B 
— Landlord owning land in area in which Record 
of Rights not prepared—Landiord bona fide 

mse Pees for personal culttvation—Validity 
of co aA contained in s. 34(2-A}(1 Effect of 
cls oy 


right. 
Section -AXI) of Fi re a haces ler 
Lands Act, 1948, inco 
the right to pro conferred by Part MI 
of the Constitution of ia and 18, therefore, 
landlords 


were entered in the Record of Rights on Janu- 
ary 1, 1952. 
Article 31B of the Constitution of India 


or conferred 

sions o Thad ped of the nstitution. 
There ig no in art. 31B which confers upon 
the had originally p 


the ons of the Constitution 
saved under art. 31A of the Constitution. 
provisions are not saved by art. 31A 


art. 
right and not in the method for e se] 
the right. 


ABDUL RABIMAN 7. VITHAL ARJUN. 

59 Bom.L.R. 579. 

———8. 40— Deceased protected tenant com- 
default in payment of rent during his 

life-time —RHeirs of protected tenant accepting 


landlords’ offer to continues tenancy— 
landlords entitled to proceed against heirs in 


THE BOMBAY LAW REPORTEE. 


(vot. Lit, 
BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S5. 40—(Contd). T 


tment for arrears of rent remaining due 
Poin tirne af de tase procecied taunt. 

The effect of s. 40 of De rate emer 
and Agricultural Lands Act, ; t on 
acceptance of the offer of the landl&rds 
heir or hetrs of the deceased 


terms previous 
tenant was holding it prior to his death. There- 
fore, where the of the deceased pro- 


can agninst 
deceased tected tenant in ejectment, on the 
ground of default committed the deceased 
eee j 
of rent. 


ion “claims of the Government” 
in s. 51 of the Bombe Tenancy and 
Lands Act, 1948, 


ment” in this section does not mean only the 
Government of the State of Bombay. 
vested in the Collector under s. 56 


are not duly proved, or in 
which ought to have been incl 
has power under s. 56 to set aside the scheme. - - 


enancy and 


received and to the amount of the 
debt or extent of liability. licit in that power 
is the power in fact there is 
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BOMBAY TENANCY AND AGRICULTURAL 
ACT, 8. 56—(Contd.) : 


The also includes 
Priborky tovascertain whether there are any 
other debts which could lawfully have been 
included M the scheme, and if for any reason the 


scheme the suffers from 
pany a ude dobt which the Collector 
is of the view are not duly proved, or in to 


include debts which ought to have been incl 
the Collector has power under s. 56 to set aside 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S 64—{Contd.) - 


proceedings in absence of such notice— 
_ tion by tected tenant under s. 32(3) for de- 
lermiaailo a of reasonable price of made 





the the tenant in of the land a 
PRATAPSINHJI NARASINHDI 7. STATE OF BOMBAY. to the to give notice to him 
.L.R339. | of and to hear him in those pro- 

ceedings. Therefore in the app n presented 

by the landlord under s. 64 of the Act it is 

to mention as an opponent the name 


be available to ing of Uicatio rages erie ear 
: of ana rr tenant 
„Defendan No- eo ail to under s. 3 of the y eaaa m 
ormer pur State, agreed to it to Act, 1948, is that he must 
first make an offer in to the landlord 


stating 
the tenant intends to purchase the 
BALKRISHNA SAKHARAM Yy. SIDDAPPA. 
59 Bom .L.R.54. 


—— S. 70—Whether Mamlatdar kas juris- 
diction to decide question as to whether land in 


the pendency of tho suit the Kolhapur State 
merged with the Indian Union and the Bombay Agde te eed for I ent iat 
enancy tural Lands , was statutes— Princt- 
made applicable to the former Kolhapur State ples is to interpretation of benevolent 
on ay 1, 1949 ts 
urged that as the was made applicable to the Lf in order ta decide tho tee ing of ths 
pes ag! Se Retro gpa an SET Sea a and Agrcultaral Lands Act 
for specific performance in contravention. 1948 is pe cide the a 
of the terms of s. 63 and 64 of the Act. The hae the lands to ood fi 
plaintiffs on the other hand contended that ss. 63 an agricultural Sar tess Peg ga see 
mae not apply to the suit in view of tho | tioned in s. 88X6) of Act, itis 8 
ray in s 8907) of the AC cad | Which tho Mamiatdar has oe and 
BE eee iat of ss. 63 and | Te Court is debetred from, deciding the 
64 of the Act being void, an agreement to sell urt 


question. g oat 
It is inherent in thè powers of the Mamlatdar 
to decide and determine matters which are 


: 


ore See eee elite land: T 5 rap ke at ie 
ormance o t to aia - 

s. XDXD of the Act did not avail the plaintiffs, should have tho power to determine in the first 
and in the absence of the right to claim specific | instanco the Act applies to the lands in 


is passed those provisions ara in force. uris- 
Pe Aaa T. eka diction to do so, and of civil 
e 59 Bom.L.R.255 „Courts in that regard is ousted. 
Per Tendolkar J. It is a well recognised 
__g, 63A. See Bowsay TENANCY AND | ciple of construction of statutes where a 
AGRICULTURAL LANDS Act, 1948, 8. 5 Court is dealing with a benevolent 
R.616 the Court ‘o to the Act so as to 
dae han and to promote the remedy 
—___——§, 64—Landlord under s. 64 Bombay T and 
for determination of price of land— | Act, 1948, is a of 
necessary in such to and apparently the object of the turo in 
tenant in actual a) party to | setting up special to 
proceedings and to issue to him notice of such arising under the Act was to provide the tenant 


pe a and 
Agricultural Lands Act, 1948, is deemed to be a 


cannot fall within words “under the 

in s. 26(6) of the Mamlatdar’s Courts Act. 
Mormam Raon 7. SIDRAM TIPANNA. — 

e 59 Bom.L.R.1076. 


——8.84C. Ses Bomay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 5. 
59 Bom.L.R.616. 


fd in tenants affected by catton— 
ance between cls. © and @ 1) ore BC 


The tenancy rights crested’ in: favo of a 
tenant before the into force of the Bom- 


————§, 88D. See Bombay TRANCE AND 
Paes. S. 5. 


1946 tl 
be flee of E be ad one F 
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` Application by if for 


(vou, Ltx. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, 89(2)—(Contd.) 


session to obtain 
to lafi in 1948— 

execution of decree 

PT of applieation. . 


iit cee eee 
the suit land till January 18, 1953, and if the 
defendant did not hand over possession by that 
date, the plaintiff was entitled to make an ap- 
ication for execution and obtain poascesion. 
28, 19438, the Bombay Tenancy and 
Agdcultaral Lands Act 1948, was made ap~ 
p o to the area in which the land in suit was 
The defendant failed to hand over pos- 
poet te oa pur he and on March 17, 


1953, an e an for 


A a 
land. The that a 
executing Court had no mica ake 
plaintiff of the because of 8, 29 and 


s. 85(7) of the Bombay T Agricul 

Lands Act, 1948, or either of these sections of 

the Act. The plaintiff contended that s. 89( 
and nothing in 


ee eee eee 
plaintif was ontitied to on of the pro- 
perty on January 18, 1953, the plaintiff's right to 
obtain possession on that date, without having 
to fle a sult afterwards, was a vested right 
which the plaintiff obtained on the date of 
decree ; i ' l 
that even I Hep Eas vested One, (ero: 
_ which were undertaken to enforce 


no jurisdiction to grant 
RAGHUNATH HARI ». 


(AMEND ACT (Bom. XII of 
1956). See BOMBAY TENANCY AND AGRICULTURAL 


LANDS Act, 1948, S. 5. 59 Bom .b.R.616. 
BOMBAY WEIGHTS 

ACT (Bom. XV 19 8. 12—Unautho- 
rised welght used by accused for pe 


n by execution of. 


1957. | 

BOMBAY WEIGHTS ‘AND MEASURES | CENTRAL PROVINCES 
ACT, 8. 12—(Contd.) à 

labourers for separating The cotton 

was the urers to the accused 

after doing fhat work if the welght of the 

removed cotton to with the removed seeds 

did not tally with the original then a pro- 


and Moasures Act, 1932 :— , 

Held, that the provisions of s. 12 of the Act 
were applicable to the case, as this was a work 
done by the labourers with respect to the cotton 
and moreover it was a contract with the labou- 
rers for their work, 


. 34 See Bowpay WEIGHTS AND 
MEASURES ACT, 1932, S. 12. 59 Bom.L.R. 196 


‘CENTRAL PROVINCES AND BERAR 
AYURVEDIC AND. UNANI PRACTI- 
TIONERS ACT (IV of 1948), 8. 16—Central 
Provinces and Berar E ar of Couching Act 
H a 1944), Secs. 3, Provinces and 

Medical Registration ‘Act (I of 1916), 
Secs. 3, 14— ered as medical practi- 
` tioner under C.P.B.A.U.P. Act of 1947 whether 
disqualified under s. 3 of C.P.BR.C. Act of 1944 


from performing operation— Whether person 
pa u cal practitioner under Act 

entitled to be ered under Act of 1916. 

A person who is i as a medical 

practitioner, under s 16 of the Central Pro- 

vinces and Berar Ayurvedic and Unani Practl- 

toners Act, 1947, is not disqualified by s. 3 of 


of Couching Act, 1944, from performing an 
eye operation. 
The words “ any word or expression impo 


peer oe ae 2 of he tral 
vinces and Berar Medical tion 
adopted by the Central j 


Court, jurisdiction of—Power of State Industrial 


Court and District Industrial Court to entertain 


coordinate jurisdiction in tho matter of 
whether a strike or a lock-out or 


change is illegal or not can be made only by an 
pu aia! or employees or by the 
cer. 

- Berar OIL ‘INDUSTRIES p. MAJUMDAR. 

59 Bom.L.R.1189. 
———-§. 41. See CENTRAL PROVINCES AND 
BERAR INDUSTRIAL DISPUTES SETTLEMENT ACT, 
1947, S. 22 7 59 Bom.L.R.1189. 
————-S. 61 (2) (a). Ses CENTRAL PROVINCES 
BERAR IND ÀCT, 
1947, S. 22. oe BomeL.R.1189. 


CONTROL ORDER, 1 “ Tenant,” meaning 
of under cls. I3Q) (a) 133)0X0) and cd. 25)\— 


A “oR ee 

i Tenancy of husband acq 
by his widow sameo tenancy. : 
Ths ts, who were landlords of a 
house, let it to the husband of the a t 


The husband died lea him 


1204 


è 
CENTRAL PROVINCES AND BERAR LET- 
TING OF HOUSES AND RENT CONTROL 
ORDER, 1949—(Contd.) 


and Rent Control Order, 1949, means an 
whom or on whose account rent 


payable for a house ; 


t 


; 
EEA 


tg 
ataga 


PROYINCESS 


CENTRAL BERAR 
MONEY-LENDERS ACT 1934), 


(XII 


S. 2(y}—Debdt due to 
defendants allotted to aan on kis faiker's 


death on division of estate— Defendants 


within s. 2(v)}— 
for interest—Grant of 
pendente Hte or interest sebsequent to 


of decree by Cowt. . 
from a firm to the plaintiff's father 


P 


i 
: 


Hi 
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his father’s: 


[VOL LIX. 


CENTRAL PR@VINCES ‘AND BERAR 
MONEY-LENDEBS ACT, 8. 2 (7}—(Congd.) 


was in fact a fresh contract or a 


—§.3. See CENTRAL PROVINCES 
BERAR MONEY-LENDERS ACT, 1934, S. 2 (9). 
59 Bom.L.R.296. 
PROVINCES AND BERAR 
CIPALITIES ACT (H of 1922), 8. 25-B 
VINCES AND BERAR 


——_——-§, 34-A. See CENTRAL PROVINCES AND 
BErAR MUNICIPALITIES Act, 1922, S. 53-A. 
_ 59 Bom.L.R.930. 


—S. 53-A—Whether open to Court to 
oe el TR A T 
notification issued under s, 53-A establish im- 
competency of Municipal Committee to perform 
its e Penmaes wrongful acts whether 
would justify action under s. 53-A. 

It is open to the Court to examine whether 
in a notification issued by 


of the Central Provinces and Berar Munici- 
ties Act, 1922, is the incompetency of the 
unicipal mmittee, and not the wrongful 


———§. 86. See CENTRAL’ PROVINCES AND 
BeraR MUNICIPALITIES ACT, 1922, S. 53-A. 
59 Bom.L.R.930. 


—— S. 176 (2) (iv). ‘See CENTRAL Pro- 


VINCES AND MUNICIPALITIES AcT, 1922, 

S. 53-A. 59 Bom.L.R.930. 
. @ a 

CENTRAL PROVINCES BERAR 


AND 
PANCHAYATS ACT, 1946 (I of 1947), 8. 14 


e—Election of Panche—Whether no of 

professional tax renders election vola—Ilegal 
” meaning of. 

The applicant, who was a waf 

elected as a Panch to a Gram yat. 


election of 
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PROVINCES AND BERAR PAN- 
ATS ACT, S. 14—(Contd.) 


mba. (3), of CP. 


rially affected by allowing the applicant to 

declared as Panch, when statu 
he could not be nominated as a because 
of his having incurred a under 
s. 142; and 

that the rightly 


——_———_§. 14(b-1)—Central Provinces and Berar 
General Clauses Act (I of 1914), Sec. 2(29}— 
inted Janapada 


was a cattle pound Moharrir 
of a Janapada 


within the meaning of that expression in s. 2( 
Central and Berar General 


under the control of another—the master. 
ee aneo E oa 
is to obey the orders of that other not 
only as to the work which he shall execute but 
also as to the detalls of the work and the manner 
of its execution. 
JANARDAN y. DEPUTY COMMER, AMRAOTI. ° 
59 Bom.L.R.267} 


o___§. 41 (J. See CENTRAL PROVINCES 
AND BIRAR PANCHAYATS ACT, 1947, S. 14. 

59 Bom.L.R.1125. 
———-S. 72—Determination of question of 
Jurisdiction under s. 72—-Whether such question 
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e 
CENTRAL PROVINCES AND BERAR 
PANCHAYATS 4CT, 8. 72—(Contd.) 


erence to offence 


CENTRAL PROVINCES AND BERAR 
REGULATION OF COUCHING ACT (II of 


STATE vy. UMASHANKAR. 59 Bom. L.R.373 


CENTRAL PROVINCES AND BERAR 
RELIEF OF INDEBTEDNESS ACT (XIV of 
19 S. 13—Central Provinces Land Revenue 
Act (H of 1917), Sec. 9.A(3)—Powers exercisable 
Commissioner under s. 13(3) of 
of 1939 whether can be e 
Commissioner. 


ANESH. 
Bom.L.R,(F.B.)766. 
CENTRAL PROVINCES AND BERAR SALES 


of 
Dae (as, Cenal Provinea aad. Baar Salen 
Tax Act, 1947. The petitioner kept separate 
accounts of the incomes derived from the 
tural prod 


agricultural produce. In asscesrnent pro- 
ceedings the Seles Tax Officer in com 
the total turnover of the petitioner, took into 


1296 


CENTRAL PROVINCES AND 
SALES TAX ACT, S. 2—(€onrd.) 


Held, that the sale of the agricultural produce 
of his lands by the petitioner did not amount 
to the carrying on of a business of selling or 
supplying | 

that petitioner, therefore, could not be 
held to be a dealer in respect of those goods 
under $. 2(c) of the Act, and 

that the petitioner, therefore, was not lable 
to pay sales tax on his turnover from agriculture, 
GIRDHARILAL y. ASST. COMMR., 


BERAR 


————S. 4. See CENTRAL PROVINŒES AND 
BERAR SALES TAX ACT, 1947, S. 2. 
59 Bom.L.R.710. 
—————S. KI) (a). See CENTRAL PROVINCES 
AND Brear SALES TAx Act, 1947, S. 11-A. 
59 Bom.L.R.851. 
———-S8. 10 (J). See CENTRAL PROVINCES 
AND Berar SALES TAx ACT, 1947, S. 11-A. 
59 Bom.L.R.851. 
————-8. 11 (J) (2). See CENTRAL PROVINCES 
AND BERAR SALES TAX Acr, 1947, S. 11-A. 
. 59 Bom.L.R.851. 
———S. 11-A—Constitution of Indla, art. 


20(3)—Expressions " during any ” and 


“fhe iry of such period Js. I1-A(1), 
co n of—Whether open to taxing autho- 
ritles to consider books of account of assessee in 
re-assessment s—Such user of account 
books whether constitutes testimonial compulsion. 

The poan who was a registered doalor 
within meaning of the Central Provinces 
and Berar Sales Tax Act, 1947, was assessed 
to sales tax for six different ods, namely, 
June 1, 1947, to November 12, 1947, Novem- 
ber 13, 1947, to November 1, 1948, November 2, 
1948, to October 21, 1949, October 22, 1949, 
to November 9, 1950, November 10, 1950, to 
October 30, 1951, and October 31, 1951, to 
October 18, 1952. In respect of these six ods 
orders of assessment were made on six different 
dates. On June 18, 1954, the Sales Tax Officer 
rssued to the app t six separate notices in 
form XII in respect of the aforesaid six iods 
of assessment to show cause why he should not 
be re-assessed. On the question whether the 
notices were in agder, having regard to a. 11-A(/) 
of the Act, the applicant contended that the 
Sales 'Tax Officer had no jurisdicton to re- 
assess him as all the six notices were barred 
by time, whereas the Sales Tax Authorities 
contended that the penod from June 1, 1947, 
to October 18, 1952, was a whole period for 
purposes of s. 21-A, and the notices were, 

~ herefore, in time :— 

Held, that under s. 11-A(D of the Central 
Provinces and Berar Sales Tax Act, 1947, the 
Commissioner could proceed to re-assess the 
applicant within three calender years from the 
expiry of cach of the six periods, and 

that, therefore, the notices issued on June $8, 
1954, in relation to the first four periods which 
expired on November 12, 1950, November 1, 
1951, October 21, 1952, and November 9, 1953, 
respectively, were without jurisdiction, and the 
last two notices which had reference to the 
remaining two periods, namely, November 10, 
1950, to October 30, 1951, and October 31, 1951, 
to October 18, 1952, were with jurisdiction 
being within three calendar years from the expiry 
of ‘hese two periods. 
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CENTRAL PROVINCES AND 
SALES TAX ACT, 8.4-A—(Contd) ° 


In a reassessment pores it would be 
open to the taxing guthorities to refer to and 
to upon the books of account of the aseceses 
in o to properly re-assess him, ifthe previous 
assessment is not in order. 2 

Such user of the account ks would not 
constitute testimonial compulsion which w6uld 
attract the provisions of art. 203) of the Consti- 
tution of India. 

Quaere :—Whether in a prosecution launched 
against the assesses he would-be able to con- 
tend that it would be testimonial compulsion 
if the books of account are used against him. 
BHOLARAM y. R. §. DESHMUKH. 

59 Bom.L.R.351. 


. 24, Ses CENTRAL PROVINCES AND 
Beran Saes Tax Act, 1947, S. 11-A 
59 Bom.L.R.851. 


————§. 28. See CENTRAL PROVINCES AND 
Parag SALES TAX Act, 1947, S. 11-A. 
5) Bom.L.R.851. 


CENTRAL PROVINCES LAND REVENUE 
ACT (II of 1917), 8. 9A (3). See CENTRAL 
PROVINCES AND BERAR OF INDEBTEDNESS 
Act, S. 13. 59 Bom.L.R.(F.B.)766. 


————-S. 196(])—Rules under 3. 227 
of Act—Brother-in-law of deceased Kotwar 
appointed lus successor by Revenwe Officer in 
preference to deceased’s blood relative eight 
degrees removed—Whether such appointment 
could be upheld—Words “ connections by marri- 
age ” inr. 3 whether could be limited to 3 
e—Explanation to r. 3 whether ultra vires. 
On death of a Kotwar or village watchman 
who was mted under the rules framed 
under s. of the Central Provinces Land 
Revenue Act, 1917, the Revenue Officer under 
r. 3 appointed the respondent who was the 
brother-in-law of the deceased as Kotwar, in 
succession to the deceased, in preference to 
the petitioner who was a blood relative of the 


Revenue Officer contending inter alia that he 
being a relative by blood should under r. 3 
be deemed to be a near relative of the deceased 
than the respondent who was merely a relative 
by marriage and that the respondesft could not 
be considered a ‘relative’ under the rule as 
at the date of his appointment his wifo has 
died :— 

Held, that the respondent who was the 
husband of the deceased’s sister was much 
nearer in relationship to the deceased than the 
petitioner, 

that as long as the respondent was alive, the 
relationship or connection by marriage between 
the respondent ùnd the deceased dif not cease 
to exist between them, and 

that, therefore, the” order by the 
Revenue Officer should be upheld. 

The words *‘ connections by marriage” 
“used in the Explanfition to r. 3 framed under 
s. 227 of the Central Provinces Land Revenuo 
Act, 1917, cannot be limited to a subsisting 


m : 

Under s. 1967) of the Central Provinces 
Land Revenue Act, 1917, it is left to the rule 
making authority to say who would be eligible 
for appointment as Kotwar on the death of a 
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PROVINCES LAND REVENUE | CENTRAL PROVINCES TENANCY ACT, 
under 


CENTRAL 
ACT,..196{7}—(Conrd.) 
lace any limitations on 


authority to 
prescribe as to who should eligible for 
intment as Kotwar. 
Explanation to r. 3 framed under s. 227 
of Central Provinces Land Revenue Act, 
1917, is not wltra vires that rule. 
SADU SITKURA y. Bo. oF Rev., M. P. 
59 Bom.L.R.298. 


———§8. 227. See CENTRAL PROVINCES LAND 
REVENUE Act,’ 1917, S. 1967). 
59 Bom.L.R.298. 


CENTRAL PROVINCES TENANCY ACT 
(C.P.I of 1920), S. 
pre-emption when tenant sells his holding without 
consent of landlord—tIn case of such pre-emption 
st ea of landlord completed on execution 
o or when possession is given — 
Whether: adori etla 6 Here ob ty 
date of sale-deed or from date 
Indian Limitation Art (IX of 1 
Plaintiffs were the Iambardar-landlords of 
two flelds and the absolute occupancy tenant 
of the plaintiffs holding the two fields sold 
them to the defendants on November 23, ae 
without the consent of the lambardar. 
Jambardar applied to the revenue tistics 
oer ate pre-emption under s. 6-A(8Xb) of 
tral Provinces Tenancy Act, 1920 
and on June 5, 1944, the Naib Tahsildar fixed 
the rice of each field and Be NE ITT NES 
eposit amounts under s. 6A(/2)(a 
Piar Act. On June 14, 1944, the fates 
pe ae eet in respect of both the 
and on that very day the Naib Tahsildar 
executed sale-deeds in favour of the lambardar 
TON E AUDO) of the Act and the sale- 
deeds wero on June 15, 1944. Before 
actual ion of tho fields could bo given 
to the bardar the purchaser went in ap 
co aie co een of the Naib i 
pen appeal handing over o 
sion was stayed. Ultimately the jam bardat” | slesied 
succeeded in the a proceedings and actual 


Da 107 ites to the lambardar on 


On April 19 and 24, 


Kotwar. It does not 
the powers of the 


pe aos 
, Art. 109. 


1948, she harar Aled two suits to recover. 


from the purchaser mesne 
fields for the years 1944-4 

Held, () that the title of the lambardar 
became complete on June 14, 1944, when the 
sale-deeds were executed by the Naib Tahsildar; 


and 
Pee that the period of limitation for recovery 


KHUSHALRAO BALAJI F. DgoRao UMAN. 
59 Bom.L.R.1136. 


—S. 4. See CENTRALA ROVINCES TENAN- 


cy AcT, 1920, S. 2 59 Bom.L.R.1136. 
7 6. See CENTRAL Provincek TENAN- 
cy Act, 1920, S. 2. £5 Bom.L.R.11%. 


————S. 6A. See CENTRAL PROVINCES TEN- 
ancy Act, 1920, S. 2, 59 Bom.L. RAs. 


3—Landlord’s right of of 


S. 58-B(/)}—Ap by landlord 
s. 58-1) to “reale arrears of rent from 
tenant—Whether Revenue Officer on PIF 
me tenant can issue process for 
of mo preables and also procena for sale o holding 
‘or’ in s. 58-B(1) whether 
H eee ed sand 


Under as. 58-B(/) and 58-D(J) of the Central 
Provinces Tenancy Act, 1920, the Revenue 
Officer has the power, on an application made 
by the landlord, to realize the arrears of tent 
and other dues the tenant by issuing esther 
one or the other or both the processes mentioned 
in the sections as he may deem proper. 
NARAYAN TANBAJI y. RAMESHWAR. 

59 Bom.L.R.757. 


———-S. 58C (J). See CENTRAL PROVINCES 
TENANCY ACT, 1920, S. 58-B OR 
Bom.L.R.757. 


—_———S. 58-D (1). See CENTRAL PROVINCES 
TENANCY ACT, 1920, S. 58-B (J). 
59 Bom.L.R.757. 


-——_———§. S8E. See? CENTRAL PROVINCES 
TENANCY ACT, 1920, S. 58-B (/). 
59 Bom.L.R.757. 


——— 8. 105. See CENTRAL PROVINCES 
TENANCY ACT, 1920, S.2. 49 Bom.L.R.1136. 


CIVIL SERVICES (CLASSIFICATION, CON- 

TROL AND APPEAL) RULES, R. 55. 
An wiry held under r. 55 of the Chil 

I Classrfication, Control and A 

Rules is not by itself sufficient to enable any 

action being taken by the Government ae 

a government servant. eave ea mp 

ing with a wr of art. 311( Pale 

t 


rue disciplinary action o ie kind 
referred to in that article can be taken by the 
Government. 


DADARAO SHEGAJI 7. STATE OF M. P. 
S9 Bom.L.R.1236. 


CERTIORARI, ISSUE OK 
Ordinarily the writ of certiorari would be 
aea Sateen Court to correct the decisions 
of an inferior Tribunal whén such decisions are 
either given in excess of jurisdiction or fn_ the 
ee oe) on or when in the 


such furisdiction canons of natural 
aey ie The High Court has 
also the j 


on to issue a writ of certiorari 
even to correct an error of law on the face 
of the record. Such an error must be an error 
tent and manifest that the superior Court 
wil not permit the subordinate Court or Tribunal 
to come to a decision in the face of a clear 
Sp EEH or of a provision of law. 
a section of a statute is misconstrued or if a 
provision of law is overlooked or not applied 
and that a from the judgment of the 
lowtr Court itself, then the superior Court would 
interfere by a writ of certiorari. 
MEMBERS OF 


JUWANSINHJI BALVIRSINHJI 7. : 
TRIB. 59 Bom.L.R.287. 


CITY OF BOMBAY POLICE ACT (Bom. IV 
of 1907), S. 3. Ses CONSTITUTION OF INDIA, 
ART. 3203) (c). 59 Bom.L.R 0O.C.J.)22. 


oF INDIA, 


———3. 12. See CONSTITUTION 
ART. 320(3) (c), 59 Bom .L.R(O.C.J.)22. 
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CITY OF NAGPUR CORPORATION ACT 
UI of 1950), S. 114 (J). bd 
tax and the water rate 
Oe ee ee ee 
Corporation Act, 1948, are not taxes | in 
respect of property within the meaning of the 
words of the third proviso to s. 9(2) of the 
Indian Income-tax Act, 1922. 
COMM OF INC.-TAX 7. M. G. CHITNAVIS. 
59 Bom.L.R.1228. 


CIVIL COURT, Jurisdiction. 


The plaintiff cannot by £0 I 
his prayer as to exclude or Seah eleis which 
can or cannot be granted by a Court, 
confer on the Court jurisdiction to try the 
suit. It is to consider what the 
cause of action m plaint is and what is 
the substantive relief which the laaa 
will be entitled to if be succeeds in suit, 
in order to determine whether the Court has 
jurisdiction, irrespective of what prayers the 
draftsman has thought fit to put in the plaint. 
Therefore what would be a normal suit for 

, possession cannot be converted, at the will 
of the draftsman of the plaint, into a sult for 
injunction by asking for a mandatory injunc- 
tion requiring tho defendant to remove himself 
from the premises instead of inserting a prayer 
for posecesion. 

RADHABAI VASUDEO v. NANDLAL, 
59 Bom.L.R.(O.C.J.)127. 


CIVIL PROCEDURE CODE (Act V of 1908), 
S.11—Judgment delivered by Court having 
no inherent jurisdiction —Issue decided by Court 
decree, whether can operate as res 
judicata in executlon—Whether such decree 
capable of execution by transferee Court. 

If a Court which a decree bad no 
inherent iction, the decree ıs incapable 
of execution. Therefore, if the Court which 
passed a decree had no inherent jurisdiction, 
the decree is incapable of execution even, by 
the transferee Court notwithstanding the 
language of O.XXI, e. 7 of the Civil Procedure 

1908. ° 
SHAKRI BAI y. THAKDRE SHREE BAPUSINHII. 
i 59 Bom.L.R.655. 


® 
————-§. 11, EXPLN. IV—Res judicata— 
Claim to ownership of property by plaintiff 
based in first sult on initial title to property— 
Such claim based on adverse possession of such 
property in went suit by portal AE 
by 


same e5— ther second suit 


ros ta. 

plaintiff filed a sutt for a declaration 
thet the salo of certain made 2 
defendant No. 1 in favour of endant No. 


who were his near relations, was void and did 
ai affect his 


ownership of the plaintif, defendant No. 1 
and oher. The plaintiff then filed another 
sult against the defendants for a declaration 


that the sale of the property was void, 
aloging that he bad acquired ownership 
of by adverse possession. The 
plaintiff's was registed on the ground inter 
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CIVIL PROCEDURE CODE S.I, Expn. IV 
—(Contd.) a 


that the two pleas 
the claim made in the second suit ought 
have been made a ground of 
former suit, and car: 


the doctrine of res jfudicata 
by virtue of s. 11, Explanation IV, Crvil 
cedure Code, 1908. 
POPAT KALA vy. BACHU RAGHUNATH. 

‘ 59 Bom .L.R.671. 


—S. 47. See Bowpay AGRICULTURAL 
Destors RELIEF Act, 1947, S. 43. 
59 Bom.L.R.610. 


——S§. 50. See CIVIL Procepurs Copr, 
1908, O. XXI, R. 22 59 Bom.L.R.718. 


—S. 60(/c)}—Plea under 5.601) (c) 
when to be ralsed—Whether such plea raised 
ee ey of sale issued under O. XX, r. 

, Sustalnable—Juagment-debtor acquiring status 
of agriculturist occupying house for agri- 
cultural purposes before date of the sale 
whether entitled to protection under s. 6X1) (c). 

The material date for raising a plea under 
s. 60(J)(c) of the Civil Procedure 1908, 
namely, that the judgment-debtor is an agricul- 
turist and is occupying the house which is 
proposed to be sold in execution and that, 
therefore, the house is not liable to sale, is any 
date before the sale is actually held. The words 
“shall not be liable to attachment or sale” mean 
that altho a proclamation for the sale of 
the house t have been issued under O.XXI, 
r. 66, of the the actual sale shall not be 
held if the judgment-debtor sa the Court 
before the date of the sale that lg an agri- 
culturist and the house is 


agriculturist and the house for agri- 
cultural purposes before the date ef the sale. 
SHEIKH AHMAD y. DEVRAM KALYANI & Co. 

2 59 Bom.L.R.282, 


————8. 80—Sult by plaintiffs against Govern- 
ment er notice under s$. Defenddht 
before filing written statement seeking particulars 
from plaintifs—Defendant in written statement 
raising plea of ne iay of notice— Whether 
this amounts to wa of such plea—Objection 
about sufficiency of notice not stating names 


1957.] 
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ONIL PROCEDURE. CODE, S.80—(Contd.) | CIVIL PROCEDURE CODE, S. 92—{Contd.) 


of plaintiffs omitted from plaint —Such objec- 
tion whether itself sigs lar ae gz of suit 
under s. 80 wh&ther can given by ifs 
father or husband or brother— Whether Court 


Waiver is a måtter of intention and can be 
ther . Whether it is one 


waiver of the plea as to the validity of the notice. 
of notice 


must be given 
becomes the plain 


such a case it is not 
the plaint under O. r.11, 
Procedure Code, 1908, unless it comes to the 
conclusion that the claim made by each of the 
laintiffs was unseverable. 
YAN y. STATE OF BOMBAY. 
59 Bom.L.R. 532. 


— S. 92—Unanthorised alienation by 
trustee of public trust—Whether beneficiaries 


of public con maintain sult chall 
alienation— ther mit governed by 
Procedure Code, s.92—-Cognizance of events 


happening since fling of sult or appeal— 
formal order granting leave under Civil Proce- 
dure Code, O. I, r. 8, necessary. 


trustees of the public trust. Such a suit is 


not ed by the provisions of s. 92 of the 
Civil Proced x j 


ure Code, 1908. 

A Court can take cognizance of events 
suBeequent to the filing of the suit and mould 
its decree according to the circumstances 
existing at the time of passing the decree. An 

Court has the same power. 
ven if there is no formal order on the record 


granting leave to the plaintiffs under Q, |, 


r. 8, of Civil Procedure Code, to file a suit in a 
representative ca , a finding by the trial 
Court that the plaintiffs could sue in a represen- 
tative ca amounts to granting leave under 


O. I, r. 8. 
MuKHDA MANNUDAS y. CHHAGAN KIKAN. 
59 Bom.L.R.1144. 


————8. 144—T; er of Property Act 
(IV of 1882), Sec. 52— Whether Court in appit- 
cation for restitution entitled to try questions 
relating to execution, discharge or satisfaction 
of decree between parties to sult and also between 

representatives— Decree for 


peal— 
b pellants to tenants pending appeal— 
Of Hal Court reversed by High Cour and ap E 
lants held not entitled to possession of lade 
Ap n ET L a 
ee of appellants 
fi 


Code, 1908, the Court 
is entitled to try all ions relating to execu- 
tion, discharge or satisfaction of the decree 
not only between the to tho suit but 
also between representatives of the parties. 

Appellants Nos. 1 and 2 obtained possession 
of certain lands in execution of a decree against 


ure 


1908, for restitution of on of the lands, 
the appellants conten that restitution could 
not be ordered against appellants Nos. 3 and 
4 who were tenants of appellants Nos. “1 and 
2 and that an order for actual possession could 
not be passed agrinst appellants Nos. 3 and 4 
in ab Da hae ae for restitution :— 


of the Transfer of Property Act, 1882, and 
rt ak therefore, not entitled to set up 
a a Ee ceva of the respondents, 
an 


that as under the decree of the High Court 
the ndents were entitled to actual possession 
of lands, an order for restitution could be 


1800 


CIVIL PROCEDURE 
(Contd.) 


Court that the plaintiffs Said suo in & repre- 
‘sentative capacity amounts to granting leave 
under O.I, r. 8. 
MUrHDA MANNUDAS y. CHHAGAN KISAN. 

59 Bom.L.R.1144. 


——O. VI, R. 17—Amendment of platnt—Fresh 
sult on amended claim barred by limitation on 
date of application for amendment—Cowurt’s 

power ta order amendinent amendment whether affected. 

Cras woudl, ae a ds eee eo claw 
amendménts of the plaint, if a fresh suit on 
the amended claim would be barred limita- 
tion on the date of the application. that 
is a factor to be taken into account in exercise 
of the discretion as to whether amendment 
should be ordered, and does not affect the 
power of the Court io order it, if that 1s re- 
quired in the interests of justice. 
‘L, J. Leaca & Co. v. JARDINE SKINNER & Co. 

59 Bom.L.R.(S.C.)395. 


e 
— Amendment of when to 
be allowed —Test to be applied by Court before 
exercising its discretion to order amendment. 
All amendments to a plaint ought to be 
allowed which sa the two conditions: 
(a) of not working in to the other side, 
and (b) of being necessary for the purpose 
of determining the real questions in contro- 
ies. Amendments should 
be refused only 
ha 


CODE, O. I, R. 8— 


the other cannot 
EA pt or ea a ceed tg the pleadmg 
been originally correct, but the amendment 
would cause him an injury which could not be 
compensated in costs. It is merely a 


particuiar 
E E O a 


seeks to amend by setting up a fresh claim 
in respect of a cause of on which since 
‘the institution of the suit had become barred 
by limitation, the amendment must be refused ; 
to allow it would be to cause the defendant 
an in which c@uld not be compensated in 
co depriving him of a good defence to 
the claim. The wtimate test, therefore, still 
remains the same : can the amendment be 
allowed withdut injustice to the other side, 
or can it not ? 
PIRGONDA HONGONDA y. KALGONDA. 

59 Bom.L.R.(S.C:}401. 


———O. VIL R 11. 

Where several persons are shown in a suit 
as plaintiffs but each of them purports to make 
an independent cleim against the defendant, 
ie. their claims are several and not joint, in 
ee ee a urt to 
Teject laint under O. VU, r. 11, of the 

cial Brocelane Code, 1908, unless it comes 
to othe conclusion that the claim made by gach 
of tho plaintiffs was unseverable. 
NARAYAN v. STATE OF Bombay. 59 Bom.L.R.532. 


—O IX,R. 6. o ove PROCEDURE 
Copr, 1898, O. XX XVII, R 
: C9 Bom LR. (0.C.J.)406. 


- 1 9, IX, R. n e CivIL PROCEDURE 
“CODE, OQ, XXXVI, R. 
59 Bows LR: (O.C...) 406. 
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® 
E PROCEDURE CODE, O. R. 2(3) 
ARa Debtors Relief Act ' 
Bom. X of 1947), Secs. 38(3) (1), 46— 
Award passed under B.A.D.R, Act—Payments 
alleged to have been madè towards such 
award— Whether O.XXI, r. 2(3) applles to 


such payments. 
O XXI, r. 23), of Civıl Procedure 
Code, 1908, applies to pa ts alleged to 


have been made towards awards passed under 
the Bombay Agricultural Debtors Relief Act, 
1947 ° 


CHATURBHAI MATHUBHAL y. RAMANLAL. 
59 Bom.L.R.689. 


—— 0O. XXL, R. 7. See CIVIL PROCEDURE 
Cope, S. 11. 59 Bom.L.R.655. 


—_———_Q. decree 
executed against legal representative of deceased 
judgment-debtor—Notice under O. XXI, r. 22, 
not issued against representative—Sale 
held in execution whether a nullity for want 
of notice—Omission to issue notice where proviso 
to r. 222) of O. XXI in force, effect of— e- 
holder bona fide describing ES representative 
of deceased ined debe wrong name— 


R. 22—Mortgage 


—Sale held, after notice to person, whether 
a nullity mission to substitute some legal 
representatives of deceased judgment-debtor 


ether renders sale vold'to extent of interest 
of such legal representatives in property of Judg- 
mert-debtor. 
Where the decree which Is being executed 
the legal representatives of a deceased 
jud t-debtor is a decree, the 
omission to issue a notice to them under O.XXI, 
r. 22, of the Crvil Procedure Code, 1908, does 
not render a sale held in execution § theroof 
a nullity. It is only a voidable sale and can be 
avoided by the legal representatives either by 
makmg an application under O. XXI, r. 90, 
of the Civil Procedure Code, 1908, Be Ot where 
ae Sierra by filing a separate sul 
laa edition iA which the prove tob, 
(2) of r. 22 of O.XXI of the Civil Procedure 
Code, 1908, is in force, an omission to issue 
a notice under O. XXI, r. 22, of the Code, 
does not render the salo even voidable unless 
the sis irae has resulted in a substantial 
re En resentatives, 

a EE older acting bona fide 
describes the logal representatives of the deceased 
judgment-debtor by wrong names, the error 
is one of description only and a sale held after 
notice to such pérson is not a nullity. 

The omission to substitute some of the legal 
pe cia ula of the deceased judgment- 
tor does not render an execution sale void 
even to the extent of the interest which such 
legal represeatatives took in the property of 
‘the deceased judgment-debtor. 

MAHADEO BUDHYA ©. SHANTILAL MULJI 

59 Bom.L.R.718. 


———— 0O. XXI eR. 66. See CIVIL PROCEDURE 
CODE, 1908, S. 60 (JX). 59 Bom.L.R.282. 


G62): See CIVIL PROCEDURE 
Cone, 1908, O. XXI, R. 2L 59 Bom. L.R.718. 


ne; 90. | See CIVIL PRocEDURE 
Cope, 1906. O. XXIL, R. 72} 59 Bom.L.R.718. 


1987. 


CIVIL PROCEDURE CODE, O. XXI, 


R. 10Q, See CNIL PRocepurse CODE, O. XXL, 

R. 4&1 59 Bom.L.R.714. 
—R. 101 ee CIVI.g PROÇEDURE CODE, 

O. XXI, R. AOD. 59 Ban LR. 714. 
——R. 103. See CQN Procepure CopE, 

O. XXI, R. 41X3). 59 Bom.L.R.714. 

a A XXL, R 4 (I) (3)}Order 

by executing Court under O.XXI, r. 101, 


of specife shar to pat defendants in oP mlaini 
of share in property—Suit 

under O.XXT, r. 103, to set aside ate 
cuting Court; dismissed by lower Courts holding 
defendants owners as tenants-in-common a 


share in property—One Saree! defendants dying 


pending a in but her heirs not 

(est PASE, time— Whether appeal 

ces ae whole "or 1a 0 far ae Iara of 
deceased defendant. 
In an execution proceeding 


was sold and it was Paced by te ce 


ee defeadents Mea cs COO under O.XXI, 
r. 100, Or ae a ete Code; 1908, 
saying that they were in ain of tho 
Ae Cla e cule se The execut- 
Court allowed their objection with respect 
to wo third share in the pore 
O r. 101, directed the p 
defendants in e a 
The plaintiff 
103, to set aside the order of the ex 
Court. This suit was dismissed by both the 
lower Courts which held that the defendants 
were the owners of the two-third share in the 
property and that they held it as tenants-in- 
common. During the ency of appeal to 
the High Court one of two defendants died 
but her heirs were not bro on the record 
within time. On the q on whether the 
appe Wonk’ abate only in 20. fat as the interet 
the deceased defendant was concerned or 
whether it would abate as a whole :— 


ee en a a: defendant 
was concerned, and 

that as thero would thus be two inconsistent 
decrees, the appeal must abate as a whole 
and not merely as regards the deceased defen- 
dant. 


Motmam Mesa y. MANKARNIKABAL 
e@ 


59 8om.L.R.714. 
See CNIL Pro- 
CEDURE Copp, 1908, O. »R. 4D). 
59 Bom.L.R.714. 
—O.XXIII, R. 1—Apptication b by plaintif 
applica- 


to aera Colla plete of su 
ig ree to a plaintiff to withdraw his appli- 
cation Yor ‘withdrawal of his aul: so lone ae 
the withdrawal has not become effective by an 
order of the Court. 

If the plaintiff has a right to withdraw his 


| Ggdpan mpeg. 


filed a suit onder O.XXI, r. 


iŝi 


CIVIL PROCEDURE CODE, O. XXII, 
siete ea withdra 

t a right to w his 
withdrawal and so A 


YESHWANT GOVARDHAN y. TOLARAM AVASU. 
59 Bom .L.R.659 


———Q. XXXVI, R. 2. See Bounay 
MOoNEY-LENDERS ACT, 12 S. 30. 
59 Bom.L.R.1043. 


——R. 4—Indian Limitation 
Act UX vA 1908), arts. 164, 181—Application 
decree in summary suit when leave 


sabre e dary ake Hp A eerie 
howe art. 181 of the Indian Limitation 
ct, 1 

P. N. FILMS y. OVERSEAS FILMS CORPN. 

59 Bom.L.R.(O.C.J.)406. 


CITY NAGPUR CORPORATION ACT (No. IT 
is S. 119—Central Provinces and 

Regulation of Letting of Accommodation 
Act (XI of 1946), Secs. 2, 6—Central Provinces 
and Berar Letting of Houses and Rent Control 
Order, 1949—Anmwal valwe of property let to 
tenants fixed for purposes of assessment of 

Lie waa tax under 3.119 of Act No. Il of 
/950—Landlord objecting that mot open to 
Corporation to value gross annual rent on any 
basis except one provided in Order—Whether 
assessment of gross annual rent under s. 119 
vitiated. 

The powers of the Corporation of the City 
of Nagpur under s. 119 of the City of Nagpur 
Corporation Act, 1948, © assess the gross 
annual rent are in no way regtricted Bios 
Central Provinces and Berar Letting of 

sated 


and Rent Control Order. 1949, pro 
s. 2 of the Central Provinces and 
aie of Letting of Accommodation Act, 
The Central Provinces and Berar i 
of Houses and Rent Control Order, 1949, 


by itself does not fix any fair rent. It onl 
empowers the Rent Controler to fix a f 


a fair rent. It 
a Wee gi a, by the Rent 
Controller that the landlord is prohibited 


from claiming anything in exceas of the rent 
fixed. 


SARASWATIBAI ¥. CORPORATION, CITY OF NAGPUR: 
59 Bom.L.R.375 
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CITY OF NAGPUR CORPORATION ACT, 
S. 134 (I). See CITY oF NAGPUR CORPORATION 
ACT, 1950, S. 119. 5) Bom. .L.R.375. 


COMMISSIONS OF INQUIRY ACT (LX 
J 1952), S.3—Constitution of India, Arts. 
4, 200), 246, Seventh Sch., List I entry 94, 
List entry 45—“Matters in the Lists” 
within entries 94 and 45 in Lasts I and III res- 
pectively, meaning of—Whether Parliament has 
power to appoint Commission of Inquiry in aid 
of legislation— Nature and extent of PSAN 
to be gathered by Commissio ourt whether 
can presume that Commission appointed for 
urpose—Commisston appoint 
or Hoge inquiries not in ald of legislation 
but in of judgment whether le— 
Whether legislation can be cha 
14 where Legislature does not ext 
where ıt might reach—Burden of proof 
prima facie case for lative classification 
made out by State—Effect of failure to fix 
time limit in notification issued under s. 3. 
The Notification issued the Central 
Government on rice oie 11, 1956 (S.R.O. 
2993) under s. 3 of the Commissions of Inquiry 
Act, 1952, is and valid, t the last 
par eee rag ce ate a mmission 
as to inquire, beginning with the words “and 
the action” and endmg with the words “in 
future cases.” This last part is u/tra vires of the 
Act and ‘the Government was not competent 
to require the Commission to make any report 
with regard to theso matters. 
In entry 94 in List I and entry 45 in List 
TI in the Seventh Schedule to the Constitution 


ed under art. 
it to all cases 


of India, altho the power to make laws 
is with respect to inquiries etc., inquiries are not 
with respect to any of the matters in the Lists, 


but for the purpose of the matters in the Lists. 
“Matters in the Lists” in the context meen 


heads of legislatrve wer, and, therefore, 
inquiries can only be in order to enable 
or assist the to exercise its legi 


function with regurd to any of the heads of 
si aaah a in other words inquiries can 
only be in aid of legislation. 

It would be for the Legislature to say on 
what matters it needs information. It may wish 
to tale the syrvey of the whole scene or it 
may lmit its inveshgation to y particular 
aspect of tho matter. It may wish to inquire 
into an evil generally or it may wish to inguire 
into any i vated form of that 
evil. It may even that the conduct of 
an individual or individuals should be investi- 
gated into in order that the evil should be 
understood in a more emphatic form. 

The Court must that when Parlia- 
ment appoints a Commission for the purpose of 
inquiry, it is appointing it for a legitimate 
purpose. It wo not be for the Court to 
speculate as to why the Legislature wants to 
know certain facts and why ıt wants to prha 
certain information. Unless it 1s estab 
that the Legislature had an ulterior object or it 
was acting mala fide, there is hardly any limit 
to the nature and extent of the information 
that the Legislature may choose to elicit by 
instituting an inquiry by means of a Commusaton 
or otherwise. 

If in appointing a Commission the Legislature 
wishes to arrogate to itself the dutles of the 
judicial organ, the appointment of such a 
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COMMISSIONS OF INQUIRY ACT, 8.3 
—(Contd.) ° 


Commission is clearly bad. The Legislature 
may not inquire ar investigates into individual 
wrongs or in order to bring the 
ee ig ahah order to Daen 
for the purpose of initiating p ctvil 
or criminal, against him, because such uiry 
or investigation is clearly not in aid of bai 
lation but, what might called, in aid of 


P . 
Legislature is not bound to extend a 


legislation to all cases which it might possibly 


reach. It may take into consideration practical 
Se ea it may reco degrees of harm, 

confine the legislation where the need is 

est; and a law which hits evil where 
It is most felt will not be overthrown because 
there are other instances to which it might 
have been applied; the Legislature sas doen 
cautiously step by step. The equality 
oad th order to encounter the challenge 
of the Constitution of India under art. 14, 
must be actually and pelpably unreasonable 
and arbitrary. 

Once the State makes out a prima facie case 
that there 1s a basis for classification in a legis- 
lation, then the burden will be n the person 
challenging the constitntionality of the legis- 
lation to prove beyond doubt that the classi- 
fication is arbitrary and unreasonable. 

Failure to fix a time limit in a notification as 
required by s. 3 of the Commissions of Inquiry 
Act, 1952, is a mere irregularity which can be 
cured at any time and it does not render the 
notification a nulli 
Ram KRISHNA 
TENDOLKAR. 


DAAR v. Mr. Josmce 
59 Bom .L.R«(O.C.J.)7@9. 


————S§. 5, See Comsassions OF 
qumy ACT, 1952, S. 3. 
59 Bom.L.R.(O.C.J.)769. 


IN- 


———S. 6. See Conpaossions oF In- 
QURY ACT, 1952, S. 3. 
59 Bom.L.R.(O.C.J.)769. 


COMPANIES ACT (VI of 1913, S. 85D) 
Additional directors appointed by co 
attending mesting of of diréctors— Under 
articles of association directors wered to act 
before acquiring qualifying shares but such shares 
to be ac within two months of their appoint- 
ment— Directors office to be i facto vacated 
on Als failure to obtain wi time qualifying 
shares—Co wound within two months 
of appointment of additional directors—No shares 
allotted to directogs—Whether additional 
directors could be placed on list of comtributorles— 
Contract to “acquire shares wh&ther implied 
between company and directors. 

The “appelan a @ho were appointed as 
additio directors of a company attended 
two meetings of the board of directors. Under 
an article (art. 10@ of the articles of association 
of the company the qualification of a 
director was the holding of ordinary shages 
of a certain nominal value, and it further 
provided that “a Durector may act before 
acquiring such qualrfication but that in any 
case acquire the same within two months from 
his appointment.” Another article (art. 104) 


1957.] 


COMPANIES ACT, S. 85%)—{(Contd.) 
that the office of the director would 


ipso f 

within the timp specified the share i on 
necessary for his appomtment. No shares 
were allotted to the appellants and the company 
was wounl within two months of ther 
a minent “The Official Liquidator applied 
fof placing the appellants on the list of contri- 
butories and this application was resisted by the 


PO te: 
` eld, that the appellants having ceased to 
be directors on the winding up of company 
within the iod of two months permissible 
under e 100, there was no obligation 
upon them to acquire the shares required by 
that article, 
that even on the view that the directo 
notwithstanding the winding up contin 
to be directors, the ts by virtue of 
article 104 havin to hold office after 
two months of their appointment, there was 
no express or implied contract under which 
ee 
even assuming that some element of 
contract was introduced by reason of article 
100 and that article constituted an offer by 
ee eee having allotted 
any shares to the di rs at any material 
time there was never a contract between the 
company and the directors, and 
that, therefore, the appellants could not be 
ut on the list of con ries. 
AHMED y. D. R. BANAN. 
59 Bom.L.R.(O.C.J.)591. 


————S. 86(])(a). See Companies Act, 1913, 
S. 85(/). 59 Bom.L.R.(O.C.J.)591. 


———S. 198. See COMPANIES Act, 1956, 
sS. 309. 59 Bom.L.R.(O.C.J.}67. 


—_———§, 293. See COMPANIES ACT, 1956, 
S. 17. 59 Bom.L.B(O.C.J.)738. 


COMPANIES ACT (I of 1956), S. 17—Altering 
objects of company under s. 17(1Xa}— What 
Court has to consider when application made to 
it for confirmation of proposed alteration— 
her mew object, a power to contribute to 
fund of political party, an rei object and 
whether Court can permit it to carried out 
by alteratien of memorandum under s. 17(1{a)— 
n “efficiently” in s. 17(1)(a) er 
actual ctlon—Exercise of 
er s. 17. 
of s. 17(IXa} of the Com- 
pantes Act, 1956, what the Court to consider 
18 the object of the company which is being 
Ee ae au ay 
for purpose of earning profits, or o 
which the comparfy is secking actively to 
prosecute eso as to carn fits; and it is in 
Telation to that object ich under the ar- 
cumstances becomes thæbusiness of the company 
that nial i has to be asked whether 
the t i Segoe is an amendment 
which will enable o company ae 
that object more economically or more effictently. 
There ıs nothing in law which prohibits 
“any contribution being made to the political 
funds of a party by a company. Therefore, 
where a new object which is sought to be 
introduced by a company in its memorandum 
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COMPANIES ACT, S. 17—(Contd). 


political institutions, it cannot be said that 
such an object in an unlawful object which 
the Court not permit the company to carry 
out by the amendment or alteration of its 
memorandum under s. 17(IXa) of the Companies 


Act, 1956. 
The ression “ on business more 
efficien in s 17(D(a) of the 


Act, 1956, means on business in a 
manner which will uce the desired results 
or effects. In other words, if a particular 
method or mode or means in connection with the 
business is conducive to the business, producing 
more profits or improving security or stability, 
then t mode or means or method is a mode, 
means or method which is more efficient. 
Per rerne in this context sgn ta confined 

i to “‘efficien regard to 
actual production. sd : 

In exercising the discretion under s. 17 of 
the Co Act, 1956, the Court must 
presume that the co knows its business, 
and it is not for the to tell the company 
how it should carry of its business. It is not 
for the Court to impose upon the company 
its own political or moral views. 

JAYANTILAL y. TATA IRON & STEEL Co. LTD. 
59 Bom.L.R.(O.C.J.)738. 


———_S. 309M. agency firm of 
company consisting of defendant and another 
person— Defendant, a qualified engineer, appointed 
technical adviser to company ard certain 
salary— Defendant subsequently ap ed director 
pathy — Whether amount of salary paid to 

endant falls within mischief of s. 309—Such 
amount whether could be taken into consideration 
for p of s. 198—Applicab of 3. 348— 
Overton of 3. 348 whethe: controlied by s. 331. 

The remuneration referred to in s. 3093) 
of the Companies Act, 1956, is confined to the 
remuneration paid to the director in his capacity 
as a director and s. 309(3) does not extend to 
the remuneration paid to a director in any 
other capacity. . 

For the purposes of s. 198(/) of the Companies 
Act, 1956, what has to be considered in arriving 


at the total remuneration payable by éhe com- 
pany, 18 Tem on end not 
remuneration 


d for any other purpose. 
The language of s. 348 of the. Compia 
AM as to when its Po ona should come into 
tion cannot be contro the | 
of s. 331 of the Act. k ii 
Defendant No. 2 firm which consisted of two 
partners, defendant No. 3 and another, was 


appointed ts of defendant No. 1 
company in 1951. endant No.3, who 
was-a q and mechanical engi- 


neer, was appointed a technical adviser to 
defendant No. 1 company on January 1, 1944, 
a a at per month. In April 
1 defendant No. 1 was appointed a director 
of defendant No. 1 company. On tho questions: 
(1) whether the amount of Rs. 3, paid to 
defendant No. 3 as a technical adviser should 
be considered in deciding whether the amount 
paid to him exceeds five per cent. of net profit 
referred to in the pro to s. 309(3) of the 
Companies Act, 1956 and (2) whether the 
amount of Rs. 3,000 paid to defendant No. 3 


of association is a power to contribute to ' as a technical adviser and not as a director 
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could be included in the limit of eleven per 
cent. fixed by s. 198 of the Act :— ; 

Held, that the amount of Rs. 3,000 which 
defendant No. 3 was Nabe to receive 
Phen aa not fall within the 
mischief of a. of the Act, 

that the amount also could not be taken into 
consideration for the purpose of s. 198, but 

that the amount should be taken into consi 
deration for the of limiting the 
remuneration of the managing agents, end- 
ant No. 2, to the ten per cent. mentioned in 
s. 348 of tho Act, from and after January 1, 
1957. 

RAMABEN THANAWALA Y. JYOTI LTD. 

59 Bom.L.R.(0.C.J.)67. 


————§. 331. See Companies Act, 1956, 
8. 309. 59 Bom.L.R(O.C.J.)67. 


- 3948. See COMPANIES Act, 1956, 
59 Bom.L.R(O.C.J.)67. 


1X1Xa) (4—Meaning of words 
sanction 


S. 309. 


—__—__—§. 
“without the 


6, can 


‘to a members’ voluntary 
P the provisions of s. 512 as a 
le it is n 


CONSTITUTION OF INDIA, Art 2. See 
STATE REORGANISATION ACT, 1956, 8. 28. - 
59 Bom.L.R.355. 


————Art. 3. See STATES REORGANISATIOÐ 
ACT, 1956, S. 28. 59 Bom.L.R.355. 


4. 

Under art. 4 of the Constitution of India 
the law referred to in arts. 2 and 3 of the Con- 
stitution which may iater alia make provisions 
as to the representation in Parliament and the 
State ture mey be inconsistent with the 

on and may stiil be passed by the 
Parkament without following the 
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; CONSTITUTION*OF INDIA, Art. 4—(Contd,) 


© 
rescribed under art. 368 of the Constitution. 
Wherefore, s. 28(4) of the States Reo - 
tion Act, 1956, which makes tional 
provisions for indirect election is not vold 
as being inconsistent with art. 170 of the 
Constitution. 
PADMAKAR BALKRISHNA y. STATS OF BOMBAY 


59 Bom.L.B.385. 
——Art. S(a). See BOMBAY LAND Requi~ 
SITION ACT, 1948, S. 5. . 
59 Bom.L.R.(S.C 9H. 


See CRIMINAL Law AMEND- 
59 Bom.L.B.(S.C.)917. 


— àrt. 14. 
MENT ACT, 1952. 


e——Art. 19. See BOMBAY PROvVINGAL 
MUNICIPAL CORPORATIONS ACT, 1949, S. 376. 
59 Bom .L.R.129. 


—årt. a eo See PRIZE COMPE- 
TITION3S ACT, 1955, S. P 
59 Bem.L.R.(S.C.)973. 


pect. 
the act or transac- 


be placed upon an act falling under that des- 
cription because it is trade or commerce or 
intercourse. To control and restrict betting 
and gambling is not to interfere with trade, 
commerce or intercourse as such but to keep 
the flow of trade, commerce and intercourse 
free and unpolluted and to save it from anti- 
STATE OF BomMBay y. CHAMARBAUGWALA. 

59 Bom.L.R.(S.C.)945. 


————Art. 31(2). 

The provision of any law which the State 
et gale the date of the Constitution of India 
with respect to property declared by law 
is saved from the opera- 
tion of cl. (2) of art. 31 of the Constitution, and 
it is not that the property to which 
the law relates must be one w could accord- 
ing to some law in force at the date of the 

Constitution be declared evacuce property. 

SHREE AMARNATH MELS v. D. B. GODBOLE. 
59 Bom. L.R.309. 


to be evacuece pro 


— àrt. 31 SUHD : 
Tho expression ‘law’ used in art. 31(5XbXLD 
of the tution of India does Shot mean 
merely the direct expression of the will of tho 
Legislature in its coft&t the pilin ie ‘law’ 
udes the lawful expression of the of some 
authority to whom power is delegated by the 
begislature. The ec@pression “pro dec- 
lared by law to be evacuee pro 
TO) includes property which is declarede 
ia sued 
1950, to be evacues property. 

SHRaE AMARNATH MILLs r. D. B. GODBOLE. 

59 Bom.L.R.309. 


ton 


1987] 


CONSTITUTION OF INDIA, Arts. 314,31B. 


tution of India 


W the 
Act, 1951, was enacted. 

Tho effect of art. i dyna Raced A S 
to the Co to incorporate the diverse 
previsions of the ve T the Constitution and 
the provisions of those Acts are rendered free 
you challenge as imconsistent with or taking 

way or abridging any ts conferred by the 
provisions of the Third 
tion. Teo oie ia art. 31B which 
ela ato the Tog alature miich bador grins 

Acts tho power to them 
nsistently with the provisions of the 
Consttution or to tako away or ROTERE hy 
rights conferred by the Constitution. 
poreon of the Acts specified in the Ninth 
: have to be amended, the amendments 
must either be consistent with the provisions 
of the Constitution or be saved under art. 
31A of the Constitution. If those provisions 
are not saved art. 31A and are otherwise 
inconsistent with the Constitution, they must 
be held void.- 

The modification which is contemplated by 
art. 31A is a modification in the propristery 
nei ri not in the method: of enforcement 


eee anaes VITHAL ARJUN. 
59 Bom.L.R.579. 


—_—— Art. 32. See Bowpay LAND AcQuUm- 
TION Act, 1948, S. 5. 59 Bom.L.B.(S.C.)9%4. 


-—_—_———Art. 201. 

Under Art. 201 of the Constitution of India 
the President may cither assent to the Bill or 
withhold his assent, but he cannot in assenting 
to the Bill recommend that the Bill be recon- 
sidered or cectain chan be made therein. 
PARASHRAM DAMODAR Y. STATE OF BOMBAY. 

59 Bom.L.R.616. 


——Arrt. 226. 
It is not an inflexible rule that where an- 
Court would re vided by a statute the 
fefins to: infertere under’ uct: 
the Copstitution of India. But the High 
oe should exercise its powers under art. 
226 with due circumspection and with duo 
regard to the powers of other tribunals. 
PHOOLCHAND y. NAGPUR UNIVERSITY. 
59 Bom.L.R.300. 


——— Árt. 226. See Bowmay Lanpd_ RE- 
QUIEITION ACT, 1948. S. 5. 
59 Bom.L.B.(S.C.)934. 


© 
—Àrt. 227. See INDUSTRIAL DISPUTES 
(AMENDMENT AND MISGELIANEOUS PROVISIONS) 
Act (No. XXXVI of 1956), 8. 33. 
59 Bom.L.R.261. 


e 
— 286—Bo Sales Tax Act 
Bom. III of 1953), Secs. 46, 10(b) & second 
ie " dealer selling goods for 
oe fy F.O.B. basis and payment 
to be made exporiai pe 

he of bills sales 
effected exempted oe art. 286—" Person” ‘in 


Art. 
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CONSTITUTION . OF . INDIA, Art. 286 
—(Contd.) 


S. A e whether means a registered dealer. 
ts who were fe dealers 

saree the Bombay Sales Tax 1953, sold 
certain goods to a firm of exporters under a 
contract which showed that the goods were sold 
eee Gants re that 
the exporters: were against 


presentation of bills of fading? ee that the 
ods were covered by the buyers export 
fae: On the question the was 


ons of art. of the 
Constitution and was exempt from taxation. 
DAULATRAM y. B. K. WADBYAR. 

59 Bom.L.R.(0.C.J.599. 


—— Art. 310. See CONSTITUTION OF INDIA, 
ÀRT. 311. 59 Bom.L.R.(O.C.J.)1210. 


whether they have been ined ta 
vo appo temporarily 
as mombers of a civil service or as permaneat 


311 of the Constitution of India has a 
i rotection 


on temporarily 
ATE OF BoM 


Bom.L.R.420. 
—a—_—— Art. 311—Indian Rail Establish- 
ment Code, rr. 148, 143— enquiry 
held into conduct of railway yee but no 
charge framed against "s services 


or State would attract pronsions of art. 311. 
Under apa of the Constitution of India 
tenure of office of persons serving either 
the Union or a State is during the pleasure of the - 
President or of the Head of the State, as the 
caso may be ; but if it is sought to dismiss any 
servant of the Union or the State, the procedure 
prescribed in art. 311(2) of the Constitution 
must be followed. The guarantee conferred by 
the Constitution, therefore, is not a guarantee of 

in service, 


the provisions of 
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—(Contd.) 2 


art. 311 shall come into play. Dismissal or 
removal from service is to be judged by the 
_consequences that the order brings about and 
by the tests laid down in Shyam Lal v. The 
State of Uttar Pradesh and the Union of India 
([1955] 18. C. R. 26). It is open to the Union 
or the State to enter into a contract of service 
and to provide for termination of the service 
by such notice as may be agreed upon asa 
term of the contract ; and if there is termina- 
tion of service undor the terms of the contract, 
which does not casta slur on the employees or 
deprive him of any benefits already earned 
by htm, such termination cannot attract the 
provisions of art. 311 of the Constitution. 

The petitioner was loyed as a Ticket 
Collector by a Railwa dmunistration. The 
Vigilance Branch of Administration had 
suspicions that the petitioner was lps wee 
apa ele ae a nt 
was a preliminary on . At this eng 
the tioner was called and asked certain 
tho abies bseq bra rice 

oner. Su uently by an o 
aie he General Manager of the Adciinistra- 
tlon the tioner’s services were terminated 
under r. 148 of the Indian Railway Establish- 
ment ae giving one month's pay in lieu 
© 


of notice. order of termmation of service 
was by the petitioner on the ground 
that no having been held as required by 
the Discip and Rules, the order of 


termination of service was illegal and void and 
violated the provisions of the safeguards under 
art. 311 of the Constitution :— 

Held, that the services of the petitioner were 
terminated under the terms of his agreement 
or contract, that as the order terminating his 
services did not attach any stigma to him and 
had not deprived him of any benefits earned by 
him during his service, the order did not amount 
to an order of dismissal or removal, and 

that, therefore, the provisions of art. 311 of 
the Constitution or wf the Disciplinary and 

Rules had no application. 
GER, W. RLY. 


DAULATRAM 7. G 
7 s Bom.L.R.(O.C.J.)1210. 


— árt. 311 . See CONSTITUTION OF INDIA, 
ArT. 320 (3)(c). 59 Bom.L.R.(O.C.J.)22. 


—_——— Art. 311(2)—Disciplinary action talen 
under Article—Civil Service (Classification, 
Control and Appeal) Rules, r. 55—Departmental 
inquiry by Government—Right of person against 
whom inquiry ts held to make statement and 
examine witnesses — Whether opportunity should 
be n to Government servant to show cause 
against punisthment—Right of Government ser- 
yant to cross-examine witnesses giving evi- 
dence against him—Right to examine witnesses 


re 
Oh et ee oe 

to be held, act y under the 
CEI "sarviece Rules.” Such an enquiry is 
essentially of a nature, and 18 
intended to satisfy the Government that tho 
case is of a kind which calls for a disciplinary 


action.. Even during such enquiry it is open 
to the person, t whom enquiry is 
held, to have a full say and to make a statement 


with regard to all the charges which are made 
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CONSTITUTION OF INDIA, Art. 311(2) 
—{Contd.) i 


against him, and also to examine any witnesses 
rat o Po does not mean that if he 

to tako part , Or to give his 
defence, he is ay eee from 
putting forward his defence or from examining 
witnesses or cross-examining such witnesses as 
may have been examined durfng the enquiry 
by the Enquiring Officer. 

An eng held under r. 55 of the Civil Ser- 
vices ( tion, Control and Appeal) Rule¢ 
is not by itself sufficient to enable any action 
being taken by the Government against a 
Government servant. It is only after complying 
with the provisions of art. 311(2) of the Constitu- 
tion that disciplinary action of the kind referred 
ee eee be eee Dye Soyer 

t. 


Law requires that an opportunity should be 

yen to a Government servant to show cause 

th a the hment and the unds 
p z sa PEDA Ppor ahould make 
t poss or him to Pee compctent 
authority to come to a different conclusion from 
the one at which he has tentatively arrived, and 
it s from this aspect that the Court must consider 
whether the opportunity given to the dismissed 
servant was a reasonable opportunity. 

A Government servant has a right to persuade 
the authority concerned either by cross-examinin 
the witnesses oh waompellancs hai bean placed 
at an earlier stage, or b i witnesses in 
his defence, or eakiag for both being per- 
mitted, provided had not availed himself of 
such an opportunity at an earlier stage. 
DADARAO SHEGOJI v. STATE OF M. P. 

59 Bom.L.R.1236. 


—~—— Art. 313. See CONSTITUTION OF INDIA, 
Art. 32043). 59 Bom.L.R.675. 


—~—— Art. 372. See CONSTITUTION OF INDIA, 
ART. 320 (3). 59 Bom.L.R.675. 


———-Art. 320K overament of India Act, 
1935 (25 and 26 Geo. V. Sch. 42), Sec. 266(3)}— 
Whether art. 320(3) (c) restricted only to persons 
recruited to services after consultation with 
Public Service Commuisston—Article 3203) 
whether mandatory—Whether law in force to be 
panur as continued under arts. 313 or 372%3) 
if it conflicts with Constitution. 

Articles 320(3)(c) of the Constitution of India 
a De ee ee under the 

vernment of India or the State veroment 
of a State in a civil capacity. It 1s not restricted 
to only those persons for selecting whom for 
recruitment to services under the Government 
of India or the Government of a State the Public 
Service Co on has to be consulted. 

Article 320{3) of the Constitution of India is 
mandatory and not djregtory. 

i inw an toes wither it asa law 
continued under art. 313 of the Constitution 
of India or a law @utinued under art. 372(3) 
of the Constitution of India, will have to be 
proved in the first Instance to be not in conflict 
with the Constitution. It 1s only then and ther 
alone that it can continue to remain in force. 

Regulation 5(/) made the Governor- 
General under s. 266(3) of Government of 
Indla Act, 1935, and art. 320(3\c) of the Cons- 


1937. ] 


CONSTITUTION OF INDIA, Art. 3203) 
—(Goatd.) 


The Roegiflation therefore does not remain in 
fi aftec tha,coming into force of the Consti- 


——— àrt. 320(3)(c}—Bombay Police Act 
(Bom. XXII of 1951), Secs. 12A, 14, 19, 2502), 
29, 216), 5, 167—City of Bo Police Act 
(Bom. IV of 1902), Sec. 3(m), 12(a)}—Bombay 
Public Service Commission (Consultation) Re- 
mlations, 1951, Cl. 15—Prorisions of art. 3208) 
4 Non-observance of 3 
Y 
smissing ic servant—Dis- 

ciplinary inquiry started against Inspector im 
force on November 2, 1953— or 
Ta to show cause notice on No 3, 
1954—D Government 


refi 

art. 32X3Xc}—Whether order of dismissal 
vitiated by mon-compliance with provisions of 
art. 320{3\c). 

The provisions of art. 320(3) (c) of the Cons- 
titution of India are mandatory in their character 
and their non-observance would vitiate any 
order passed by Government imposing a penalty 
upon a public servant. 

Quaere : Whether art. 320(3) (c) of the Cons- 
titution of India lies to cases to which tho 

iso to art. 3110} of the Constitution applies. 


Regulations, 1951, does not 


arp ene made of a government servant. 
It with the nature or character of the service 


of the 


Disciplinary the petitioner, 
who was appointed an Inspector in the Bombay 
Police Force in 1947 by the Commissioner 


of Police, was started on November 2, 1953. 
On October 8, 1954, after the findings of the 


his reply on November 3, 1954, and on De- 
cember 8, 1954, the Government an 
dismissal 


Or aA of AET the petitioner was holding 


necessary 

case of the peti 

Commission under art. 320(3\c) of the Constitu- 
tion of India :— 

Held, that as the final order of dismissal was 

and parcel of the inquiry which started on 

ovember 2, 1953, and constituted its ultimate 


GENERAL tNDEX. 


— àrt. : 
INDIA, ART. 320 (3)(c) 
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CONSTITUTION OF INDIA, Art. 3203) 

(c) Contd.) o 

determination, the potitioner’s substantive t 

of having his case referred to the Public 
mmission 


of time when the started, and as at that 


onged to ae By 
appoiotment to which was made 
Go ea and the Government did not refor 


the ons of art. 320{3)(c). 
D. K. KOREGAONKAR 7. BOMBAY STATE. 
59 Bom.L.R.(O.C.J.)22. 


See CONSTITUTION OF 


"59 Bom.L.R.(O.C.J.)22. 


ALMIA yv. Me Justice TEN- 
59 Bom.L.RO.C.J.)769. 


———LIST M, ENTRY 45. See CONSTITU- 
TION OF INDIA, Lat I, ENTRY 94. 
59 Bam.L.R.(O.CJ.)769. 


definition ; but there must then be 


—benerolent 
It is a woll reco 


beneficient 
the object of the Logislature 
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CONSTRUCTION OF STATUTE—(Contd.) 


e 
special tnbunals to decide questions reer 
under the Act was to provide the tenant wi 
what they considered would be a speedier. and 
Ca apenas remedy than Iitigabon in: a cml 
urt. 


excess amount bears to the loan a ratio higher 
rate of interest prescribed under s. 25 
of the Act, the money-lender comes within the 
mischief of the Act. 
MAGANLAL PRAGJIBHAI ¥. STATE OF BOMBAY. 

59 Bom.L.R.(F.B.)139. 


Prerention of Adulteration 
Act, S. 4. 
In order that an offence under s. 4 of the 


with an article of food, when the said article of 
food is used for its normal on. 


health, when the said article of food is consumed 


in its normal quantity. °> 
STATE P. NARSING LINGO. 59 Bom. L.R.141. 


DATTATRAYA VISHNU 7. GANPAT RAGHO. 
59Bom.L.R.(F.B.)164. 
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CONSTRUCTION OF STAT UTE—(Contd.) 


Tey fiseal Statute, how construed. ° 

co fiscal statutes etermining 
the liability of a subject to regard must be 
had to the strict letter of the law and the true 
logal position arising out-of the transaction in 


the case falls 
strictly within the provisions of the law, tfe 
subject can be taxed. If, on the other hand, the 
case us not covered within the four corners of , 
the provisions of the taxing statute, no tax can 
be imposed by inference or by analogy or by 
trying to’ probe into the intentions of Legis- 
lature by considering what was the substance 
of the matter. 

Comm. INc.-TAX P. PROVIDENT INVEST. Co. 

® 59 Bom .L.R.925. 


———Ineome-tax Act, 8. 12B(J). i 

It is a mistake to attempt to gather the inten- 
tion of the Legislature or to construe a section 
by considering what difficulties will arise if a 


construction was to the section. 
two views are ible two constructions 
are possible it is to lean in favour of that 


construction which would lead to the least amount 
of difficulty and which would be most favourable - 
to the asseseo. But if the construction is clear, 
then it is for the to amend the law 
so as to avold hardships being caused to certain 
of assoesecs. ee : ' 

WJI SOJPAL vy. COMMR. OF INC.-TAX, B’BAY. ° 
59 Bom.L.R.445. 





of ; 
Coat ee S eraron 
to be put on an enactment, what the Court has 
to do is to ascertain ‘‘the intent of them that 
mako it” and that intent must be gathered from 
the words actually used in the statute. That 
does not mean that the decision should reat on a 
teral tion of the words used in dus- 
regard of all other materials. The literal cons- 
truction has but prima facie preference. To 
arrive at the real meaning, it is always neces- 
sad Ge an exact conception of the aim, sco 
object of the whole Act ; to consider (1), 
what was the law before the Act was 
what was the mischief or defect for which the 
law had not provided, (3) what remedy Parita- 
ment has appointed, and (4) the reason of the 


CHAMARBAUGWALA P. UNION oF INDIA. . 
59 Bom.L.R.(S.C.)973. 


————egislation partly void, whether valid 
part enforceable. 

The yee oe whether a stitute which is void 
in to be treated as void jm toto op whether 


possess unlimited of on, as, for 
le, the Legisatiges in a ederal Union. 
The tation of the powers of such bodies may 
be of two kinds: @) it may be with reference to 


titution of India; or (if) it may be with reference 
to the character of the legislation which they 


= or 
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CONSTRUCTION OF STATUTE —(Contd.) 


could enact in reżpect of the subjects assigned to 
them, as, for example, relation to the funda- 
mental righfs guaran in Part OX of the 
Constitution. When a 
authorityes subject to these limitations, enacts 
a law w is wholly in excess of its powers, it 
is entirely volf and must be completely ignored. 
When legislation fall in part withm the area 
allotted to it and in part outside it, it is un- 
* doubtedly void as to the latter ; but whether on 
that account it becomes necessarily void in its 
entirety, depends on whether what is valid can 
‘be separated from what is invalid, and that is a 

which has to be decided by the Court 
on a consideration of the provisions of the Act. 
: When a statute’is in pert void, it will be 
fored es romicds the reat, if that is severalls 
from what is invalid. It is immaterial for the 
purpose of this rule whether the mvalidity of the 
statute arises by reason of the subject-matter 
_ being outside the competence of the I 

‘reason of its provisions contravening 

tutional prohibitions. . 
CHAMARBAUGWALA y. UNION OF INDIA. 

59 Bom.L.R.(8.C.)973. 


——— Presidency Towns Insolvency Aci, 


S. XA). 

Section XA(Z) of the Presidency Towns 
Insolvency Act, 1909, deals only with cases where 
the amount stated in the notice as the amount 
due exceeds the amount actually due merely 
by reason of a misstatement and not otherwise. 
It applies only to those cases of mistake about 
the amount to be specified which were the result 
of any error in giving credit for part payments 
made, or any clerical or arı ical error, Or 
any other misstatement lorena! from an 
innocent cause of a like nature, It may be 
from ignorance of fact, forgetfulness or in- 
advertance. But apart from this an in- 
sol notice cannot be regarded as valid 
ae ssh Ot amount specified thereunder is one 


TISABAI. 
59 Bom.L.R.(O.C-J.)1224. 


__————Special statute—General words, how 


to be construed—Fiscal or taxing statute, 
interpretation of. 
Where a ial statute lays down the defini- 


tion of a word ora class of persons, the meanings 
so given must be given to that word or category of 
Perron abaa te ee orni 

the context in the same statuto it is otherwise 


ambiguity as to the meanin 
Jnasmuctas it is a disab section, (he es - 
-tion which is in favour of the freedom, of the 
subject should always be given effect to. , Simi- 
e larly in a Fiscal or’a Taxing Act one has to look 
merely at what is clearly said for there is no 
room for any intendment nor for any equity 


. nor for presumption. >, 
aye “‘BALYVIRSINEDI y; Mmsnsrs QF TRIB. 
39 Bom.L.R.287 
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CONSTRUCTION OF STATUTE—Statutory 
provision, capable of only one construction. 

j ision is capable of only 
it would not be open to 
ie ute Pe a a n upon 
the sald pro n merely because the alterna- 
‘tive construction would kad to unreasonable 
or even absurd consequences. The n 
of consequences and considerations of policy 
would be relevant only where the provision 
sought to be construed 1s capable of two cons- 
truoctions. In case any provision is capable of 
two constructions, then it would be open to the 
Court to adopt such a construction as would 
help the administration of the statute and 
avoid unreasonable consequences. 


when the word “may” in a statute cam 
rf statutes authorise perso 

statutes a any speci ns to 
Se ai g ee es aay 
conferred is coupled with an obligation to dis- 
charge a duty by the statutes themselves ; and, 
in such a case, though the word used by the 
i may be “may”, the intention is to 
upon the autho to dis- 
word 


do a 

upon context in which the word ‘‘may” has 

been used, the scheme of the statute wherein the 

section using the word ‘‘may” occurs, and such 

other relevant considerations. ' 

KURBAN HUSSEN y. RATIKANT. , ; 
59 Bom.L.R. 158. 


CONTRACT—Validity of contract made on 
behalf of minor—Whether contract beneficial to 
mulmor— of contract 

Whether 


a minor has received a benefit from a 
transaction entered into OY his guardian, 
performance t to be granted. 

The trus test for ity and exforceability 
of a guardian’s contract of sale on behalf of a 
minor is whether it is by a competent guardian 
and for legal necessity or benefit of the minor's 
estate. 

GUJOBA TULSIRAM V. NILKANTH KESHAV. 
59 Bom.L.R.1123. 


CONTRACT ACT (IX of 1872), S. 74—Dama- 
ges payable for breach of contract—Award of 
compensation where loss caused—Discretlor 
to amount of damages—Difference between 
power to sell goods and power to enter into 
at future date. 

erence 
goods and a power to enter into a contract to- 
sero tier at a future date. It cannot be im- 
that a person who has a power to sell 
ready goods must also of necessity have a ala 
to enter into a contract for the sale- of future 
-Where a sum is mentioned in a contract as 
damages payable by defendant to plantiff 
in @ pre-estimate by tho parties, s. 74 of ths Con- 
tract Act applies and would entitle the plalnuff 
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CONTRACT ACT, S. 74—(Contd.) 


6 
to reasonable damages not the amount 
so named in case Ge er ee. 
tract by the defendant. If, however, this amount 
has been mentioned im terrorem, it will be by 
way Of penalty and the plaintiff will not be en- 
titled to claim this amount or any reasonable 
amount unless it is shown that he has actually 
sustained damages. 

Section 74 of the Indian Contract Act does not 
say that compensation can be awarded even 
though no loss whatsoever has been caused, for 
the very Saif of award of compensation is 
bound up with loss or damage that results from a 
breach of contract. All t s. 74 permits is 
award of compensation oven where the extent 
of the actual loss or damage is not proved and 

vee discretion to the Court to fix amount. 

TYANARAYAN 7. VITHAL. 459 Bom.L.R.1071. 


CO-OWNERS—Co-owner bringing into cultiva- 
tion common lands—Co-owner making profits 
from those lands—Whether other co-owners 
have right to ask for accounts of those profits. 


If a co-owner makes profits from certain com- 
mon land by bringing it into cultivation, the 
other co-owners have no right to ask for accounts 
being taken of the profits made by the co-owner, 
Doma Guust rp. JAGANA FAGU. 

59 Bom.L.R.1115. 


COURT-FEES ACT (VI of 1870), S. 7(1v¥\c)— 
Suits Valuation Act (VII of 1887)—Value for 
jurisdiction and value for computation of Court-fee 
—Sult placed under wrong provision by lower 
Court—Power of High Coert to interfere in 
revision—Practice. 

In a suit governed by s. 7, sub-s. (rv), cl. (c), 
of the Court-fees Act, 1870, under s. 8 of the 
Sults Valuation Act, 1887, the value for the pur- 
pose of jurisdiction and the value for the com- 
putation of Court-fee are the same. 

Where the plaintiff’s suit embraces more than 
tile taser aay rp ier BOVET Dy A 17 
of the Court-fees Act for the purposes of Court- 
fees. 

Where the trial Cour? has placed a suit under 
a wrong provision of the Court-fees Act, the 
High Court has power to interfere in revision 
under s. 115 of the Civil Procedure Code. 
BHIKAMDAS BALARAM y. MOTILAL GAMBHIRMA 

59 Bom.L.R.1150. 


————S. 7(vi-a) (a}—Madhya Pradesh Amen- 
ding Act of 1953—Ancestral perty held in 
specified portions separately D plaintiffs and 

endants but without defining their shares and 
effecting actual division of property—Property 
in possession of plaintiffs lesser in extent than 
their half share in property and in possession of 
defendants more than due to their half share— 
Plaintiffs by suit seeking partition o perty held 
in excess of their share by pd i and for 
payment of Court-fees valuing this property held 
in excess—Whether such valuation of claim for 
payment of Court-fees ‘ 

Certain Beak Which oai 6897 square feet 
in area devolved on the fathe- of the plaintiffs 
and the father of the defendants and was ancestral 
fa a sien x% f pave - f 

separato on ol 8 portions o 
that property without defining their shares and 
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COURT-FEES ACT, S. 7 (vi-a) (2}—(Contd.) 


without affecting any actual division of their 
ied ade ahaa g to their respective shares. 
After death of tibeir respective fathers, the 
plaintiffs and defendants wero in possession of 
those items of property, the plauntiffg being in 
posaeesion of 2408 saute fect is arch and the 
defendants 4489 square feet an area. The 
laintiffs by suit sought partition of 2081 square 
eet which was in possession of the def ts 
in excess of their share and also claimed pos-e 
seasion of equal portion of the ancestral land. 
For purposes of pa t of Court-fees under the 
Court-fees Act, 1870, as amended by the Madh 
Pradesh Amending Act of 1953, the plaintiffs 
valued only 2081 square feet of land and paid 
Court-fees thereon. On the question of the 
poper valuation of the claim for payment of 
Court-fees :— 

Held, that the plaintiffs under s. 7 (vi-a) (a) of 
the Court-fees Act, which governed case, 
were liable to pay ad valorem Court-fees on 
one-half of the value of their half share in the 
entire ancestral pro , and as they had paid 
Court-fees only on one- a of the land measur- 
ing 2081 square feet, t had not paid pro 
Court-fees and had not property Le their 
claim. 


LAXMAN DaJIBA y. RAJARAM LINGAYYA. 
59 Bom.L.R.370. 


————S. 7 (1v)(d). See JuRIsDICMON—CIVIL 


COURTS. 59 Bom.L.R.(O.C.J.)127. 
————§. 14. See Courrt-rass Act, 1870, 
S. 7 (iv)(c). 59 Bom.L.R.1150. 


————S. 31(U)—Court-fees (Bombay Amend- 
ment) Act (Bom. XII of 1954)—Presidency Small 
Cause Courts Act (XV of 1882), Sec. 73— 
Consent decree in regular sult taken after issue 
settled in suit bir be ore evidence recorded— 
Whether plaintiff entitied to claim refund of half 
amount of Court-fees paid. 

Under s. 31(/) of the Court-fees Act, 1870, 
a refund of half the amount of Court-fees paid 
by the plamnuff can be allowed, in the case of a 
regular suit, if the consent decree is taken before 
the issues have been settled ; and m the case of a 
suit of a small cause nature, a refund of half the 
amount of Court-fees can be claimed by the 
plaintiff if the consent decree is taken before tho 
evidence 18 recorded. 

Per Vyas J :—Even in @ regular suit, there 
being no substantial dispute between the parties 
except as to the amount due for which the matter 
might be sent down to the Commissioner, it 
SA oe eee 1O PERIE IDE sinos: Upon 


a position the words which would 
govern a claim to a d of Court-fee in such a 
suit, though it be a regular suit, woufld be the 


words “before any evidence has been recorded.” 
In the context the "w8rd “evidenco! in the 
hrase “any evidence recorded” contained in s. 
1(J) of the Court-fees Act, 1870, means evi- 
d@énce on merits whichis required to be recorded 
under O. XVIII of the Civil ure Code, 1908. 
STATE OF BomBay r. Bar Mot. 59 Bom.L.R.663. » 


———SCH. I, d. 1(6)—Court-fees (Bo 
Amendment) Act (Bom. XII of 1954)— 
Marriage Act Sey) 1955), Sec. 13— Whether 
petition under s. 13 of Marriage Act coud be 
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COURT FEES ACT, Sch. I cl. 1(6;—(Contd.) 


e 
(Oc eee 
I), Sch. H of Court-Fees Act. 


On a ition for divor® under s. 13 of the 
Hindu arrlage Act, 1955, ) Court-fee 18 
chargeable Sch. II, cL 1(b) of the Court- 
fees Act, 1870, as amended by the Court-fees 


(Bombay Amendment) Act, 1954. 
KARBHARI VITHOBA P. ANSUYA. 
59 Bom.L.R.1164. 


COURT-FEES (BOMBAY AMENDMENT) 
ACT (Bom. XII of 1954). See COURT-FEES 
ACT, 1870, S. 31 (2). 59 Bom.L.R.663. 


CRIMINAL LAW AMENDMENT ACT (XLVI 
of 1952)—Constitution of India, art. 14—Provi- 
sions of Act whether violate fumdmental righ® 
enshrined in art. 14—Whether there is in Act 
reasonable aaa liad for purposes of l 
tlon—Whether differentia had a. ia si 
to object of Act—Speedier trial of offences 
whether can afford a reasonable basis for classi- 
fication. 

The provisions of tho Criminal Law Amend- 
ment Act, 1952, are not in any manner violative 
of art. 14 of the Constitution of Indih, and, 
therefore, the Act is intra vires the Constitution. 
ASGARALI NAZARALI y. STATE OF BOmBay. 

59 Bom.L.B.(S.C.)917. 


CRIMINAL PROCEDURE CODE (Act V of 
1898), 8. 145—Order by executive magis- 
trate under s. 145—Whether Sessions Judge 
has jurisdiction to entertain application in 
revision against swch order—Maintainability of 
application to High Court. 

A Sessions Judge has no jurisdiction to enter- 
tain an application in revision against an 
order by an executive strate under 
s. 145 of the Cnminal Pocu Sere 1898. 

Such an applicatiion would lie to the High 
Court under s. 435(4) of the Code, but before a 
party a thə High Court he should 

a to the Distmct Magistrate or the 
Sub- onal Magistrate, as the case may be, 
under s. 435 (2) of the Code. 

LALLUBHAI DAYARAM y. STATE OF BOMBAY. 
59 Bom.L.R.942. 
—sS. 154. 


The provisions of s. 5-A of the Prevention 
of Corruption Act, 1947, do not affect the provi- 
sions Of s. 154 of the Criminal Procedure Code, 
1878, speeder pe: pag of first information relating 
to the co on of cognizable offences. - 
RAM RUHUMAL KRIPLANI y. STATE. 

59 Bom .L.R875. 


——S. 162 (1)—Legal proof of contradic- 
tions and omissions ofrom police statement of 
witness— Practice. 

A contr@diction or omisio means that a 
certain statement Wy a witness in his 
evidence ig Court wasn by him when he 
was by the police. Such non-exis- 
tence of a statement in a witness’s police state- 


ment must be in t® first and” 
the legal way of proving it is to ask the police 
efficer in his evidence whether a cular 


statement was made the witness before 
him. It would be wholly irregular and unfair to 
the witness to attempt to establish contradic- 
tions or omissions as between his evidence and 
his polico statement. by putting questions to the 
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CRIMINAL PROCEDURE CODE, S. 16X1 
—(Contd.) ° 


witness hitnself without examining the police 
officer who had taken down the witness’s state- 
ment during investigation and without recording 
the answers of the police officer about what the 
witness had omi to state to him. 

STATE y. SAYYED HUSEN. 59 Bom.L.R.1161. 


— Ss. 198, 198-B—Complaint made under 
s. 198-B whether to be made by E 
and Public E TE E of amation 
of pwblic servant presented by Public Prosecutor 


in Court of Session—Co int si a 
a 


immed R o 
Dih ee mae Heli Pub 


Prosecutor but mot by him—Whether 
Sesstons J could t cognizance of offence 
under s. I98-B. 

section 198-B (73) of the Criminal Procedure 
Code, 1898, means that any complaint which 
may be made under s. 198-B must also satisfy 
the provisions of s. 198 of the Code, that is, the 
complaint will have to be made both by the 
person and Sy the Public Prosecutor. 

A comp in to an offence of defama- 
tion filed by the State of Bombay at the instance 
of an Income-tax Officer was ted the 
Prosecutor for Greater Bombay to the 


of the Sessions Court. The complaint 
Was the Income-tax Officer who had 
also it before the Registrar. At the 


by anybdédy. On the 
question whether provisions of s. 198-B 
of the Code had been complied with im the case: — 
Held, that, in the circumstances of the case, 
the act of making the complaint was not the 
act of the Public Prosecutor, and, therefore, 
as the complaint was not made by the Public 
Prosecutor as required under s. 198-B of the 
Code, the Sessions Judge could not take 
cognizance of the offence. 
BHATNAGAR y. STATE OF BOMBAY. 


59 Bom.L.R.364. 
——8. 207A(4)— r necessary for 
Prosecution to produce ore Magistrate at 


commission of offence—Meaning of 
“other witnesses for the ution” in s. 207(4). 

Wander s. 207A(4) of the Criminal Procedure 
Code, 1898, it is not obligatory upon the prosecu- 
tion to produce before the HPA at the 
stegs of the committal inquiry all or any of the 
persons who might have witnessed the actual 
commission of 


e E a E a a Eon 
in this respect is absolute and the wo he ve ye 
if any, as may be produced” in s. A(4) of 
the must mean that 


witnesses’ 
ofthe oifence at that stage if it does not wish to 


If it wishes to produce only some of them or 
none of them, that also would be within its 
competence to 


Procedure Code, 1898, 
whose statements under ss. 164 and 
161- (3) of the Criminal Procedure Code 
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CRIMINAL PROCEDURE CODE, S. 207A(4) 
—({Contd.) e 


were recorded by the Police duting investigation 
and whom the prosecution proposes to examine 
as its witnesses minus persons already 
produced by the prosecution before the Magistra- 
trate under the earlier part of the sub-section as 
witnesses to the actual commission of the offence. 
STATE 7. DHIRAJLAL MANEKLAL. 

~59 Bom.L.R.645. 


—_——S. 231A(3). See CRIMINAL PROCEDURE 
Cope, 1898, S. 207A(4). 59 Bom.L.R.645. 


—___——-§. 250. See CRIMINAL PROCEDURE 
Cone, 1898, S. 198-B. 59 Bom.L. R364. 


—_———§. 252(]). See CRIMINAL PROCEDURE 
Cope, 1898, S. 207A(4). 59 Bom.L.R.645. 


—__—_—_-§. 298—Jury, charge to—Fatr charge, 
what 1»—Charge indulging in generalisations or 
speculation or an amusing charge whether a fair 


charge. 

A Court of appeal shduld not examine the 
trial Judge’s charge to the jury too critically. 
But the ap Court i poune eters ya 
charge is a fair charge in the sense that u 
has put before the the main points ın 
poa evidence, points in the evidence 
avouring the defence, the defence of the accused 
and the explanation of the accused in respect of 
the prosecution Perea ; 

A charge should not ge in generalisations 
or in matters of conjecture or speculation, 
neither should it be an amusing ons, as the jury's 
mind may be unwittingly swayed by considera- 
tions other than what is germane to the case. 
STATE v. SITARAM DHAKU. 59 Bom.L.R 39. 


. 342. 

Where the prosecution has no explanation 
to offer for a particular circumstance and where 
the accused’s explanation 1s the only explanation 
on the record and he not bean asked about 
it under s. 342 of the al Procedure Code, 
1898, the accused’s explanation should be 
accepted, even thougf not proved to be true, 
if it app&ars to be a reasonable explanation or 
if the jury, in the circumstances of the case, 
considers it ible of acceptance. But, if 
the jury, in the face of the evidence before, it 
and in view of the circumstances arising out 
of that evidence, considers that it is not a reason- 
able explanation nor is it possible to accept it, 
it is not bound to accept it. ' 

STATE OF BOMBAY y. SARDAR SURDUL SINGH. 


59 Bom.L.R.449. 
S, 435. See CRIMINAL PROCEDURE 
Cops, 1898, S. 145. 59 Bom.L.R.942. 


—__—_——-S. 488—Order for maintenance passed 
under s. 488 whether comes to an end on res 
tion of co-habitation between husband and wife. 

An order under s. 488 of the Criminal 
Procedure 1898, does not come toan 
end owing to the resumed co-habitation between 
the husband and the wife. 
LAXMAN GAJU vy. SITABAI LAXMAN. 

59 Bom.L.R.567. 


———— S, 488—Accused failmg to comply with 
order passed under 5. 1) for payment of, 
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CRIMINAL PROCEDURE’ CODE, S. 488 
—{Contd.) ° 


maintenance— Default in 

months—Magistrate@ on app 
488(3), sentencing accused to nment for 
fifteen days in respect of each month of default 
—Whether Magistrate has jurisdiction to sentence 
accused to two months —VWAkether issue, of 
warrant under 3.488 a condition preceden? to 
jurisdiction of Magistrate to impose sentence. 

The power of the Magistrate to sentence a 

under s. 488(3) of the Criminal Procedure 
Cade 1898: B not deacadant a n the issue 
of a warrant. The power of Magistrate 
is in respect of the whole or any of each 
month’s allowance remaining un to sentence 
the applicant for a term not excecding one 
month, 

The accused failed to comply with an order 
for maintenance passed him by a 
Magistrate under a 488(/J) of the Crimmal 
Procedure Code, 1898, and the wife made an 
application that there was default in the pay- 
ment for four months. The Magistrate issued 
a warrant but it could not be executed as the 


ment for four 
tion under s. 


accused had no iar The wife then 
applied under s. 488(/) of the Code and on that 
application the M te an order 


sentencing the accused to prisonment for 
fifteen days in respect of each month for which 
the allowance remained unpaid. The accused 
in challenging the sentence contended that the 
Magistrate in the sentence for two 
months had exceeded the jurisdiction conferred 
upon him under s. 488(3) as the sentence which 
could be inflicted by the Magistrate in 

of one warrant issued could only be one month 
and not exceeding one month :— 

Held, that as under s, 488(3) the power of 
the Magistrate to sentence a person is indepen- 
dent of the power to issue a warrant and as the 
power to sentence is for the whole or any part 
of each month's allowance remaining unpaid 
after the execution of the warrant to imprison- 
ment for a term not exceeding one month, 
the Magistrate was mght in the order that he 
had passed against the accused. 

KARSON RAJ y. PANIBAI KARSON. 
59 Bom.L.R.(F.B.)136. 


See CRIMINAL PROCEDURE 
59 Bom.L.R.364. 


———-S.. 537(a). 
Copg, 1898, S. 198-B. 


DAMAGES. 

Where a sum is mentioned in a contract 
as damages payable defendant to plaintiff 
in a pre-estimate b © es, 3. 74 of the 
Contract Act applies and would entitle the 
plaintif to reasonable damages not exceedin 
the amount so named in there is a brea 
of the contract by the defendant. If, however, 
this amount has been mentioned if rerrorem, 
it will be by way of ty and the plaintiff 
will not be entitled®t8 claim this ount or 
any reasonable amount unless ıt is shown that 
he has actually sustained damages. 

° Section 74 of the®Indian Contract Act does 
not say that compensation can be awarded 
even though no loss whatsoever has been caused, 
for the very concept of award of compensation 
is bound up with loss or damage that results 
from a breach of contract. that s. 74 
permits is award of compensation even where 
the extent of the actual loss or damage is not 


1987.) 


DAMAGES—{Contd.) . 
@ 
and gives discretion to the Court to 
the amount. 


SATYANARAYAN #. VITHAL. @49 Bom.L.R.1071. 


—n «ases of actionable negligence, 
resulting in gaa 


the’ amount of damages in case 

of actionab in death is 
always a di t task for the Court. The 
must not be a subjecti standard 

but an objective i danger agate 
siderations should not, as far as le, be 


Seat aasie to a ee or seus 
tion 
o pene specula and ea 


the assessment must be based on a reasonable 
poe of pecuniary benefit. In cases of 
gher incomes this would also be affected by 
iIncome-tax that the deceased would have paid 
on his income if his life had not been cut short. 
Some uncertain values of reduction resulting 
from considerations of the widow remarrying 
and other matters of doubt of an allied nature 
would have also to be borne in mind in arrivi 
at the summation. The Court has some dis- 
cretion in fixing the measures of ‘reparation 
and the important consideration would be 
the probable earning of the deceased, and what 
js more important what amount the deceased 
would have probably spent for the port of 
his wife and children. tion of life of 
O hia ‘ages ‘bodily 
possibility of prema- 
ture death is one of the other relevant considera- 
tions. The assessment cannot be a mere 
matter of multiplication of the datum or basic 
figure of what the deceased would probably 
eee (or Toe maintinaned of ihe daiman 
lih at number of years of expectation of his 
Pongi this would have to be done in 
first instance. amount so calculated 


dia payable. instead of yearly. payments 


Dinaar WADIA v, FARUKH MOBEDIINA. 
59 Bom.L.R.(O.C.J.)1198. 


DESERTION, Constitnents of. 
For the offence of desertion under the Bom- 
bay Hindu Divorce Act, 1947, so far as the 


deserting uso is two 

conditions Must a ae Sarria (1) the 
factum of the inten to 
bring cohap a tly to an end 
(animus deserendi). S two elements are 


essential so far as the spouse is con- 
cerned : (1) the absence of consent, and (2) 
absence of conduct giving reasonable cause to 
pE apone leaving the matrimonial home to 


spouses A 
eesential soils rastcontinas through- 
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aa a 


on eae of four years specified in s. 3(2) 
(d) of the Act. 


DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION ACT) (No. XLV of’ 


The express : 
of tho eae Persons (Compensation and 
ili n) Act, 1954, means anything that 
action. Therefore, the 


against the Custodian of Evacuse Property, 
of which a notification has been subse- 
e on 1X1) EEE E 
be regarded as an encumbrance and by the 
aia of s. 1202) of the Act, the property 
be deemed to have vested in the Central 
iraia free fam thet right. 
SHREE AMARNATH MILs y. D. B. GODBOLE. 
59 Bom.L.R.30). 


DISSOLUTION OF MUSLIM MARRIAGES 
ACT (VIII of 1939), 8. Ui). See 
DISSOLUTION OF MUSLIM 


S. 2 (i). 
Itis a total misapprehension of the position 
in law in India to a S ee 


only co that can be considered in the 
context of expression “Domicil”, and the 
o of law by which a person is governed 
fr Yoda is prevails 


particular 
not make him domiciled in that spot but makes 
him domiciled in the whole country, and there- 
ently resides in 


or anywhore 


. @ 
. 
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not a 


« DOMICILE Contd.) 


‘does ,not make him domiciled in Bombay, 
E E het ay but makes bhim domiciled 


India; Bombay, Madras and Bengal being 
spots in India as a country. 
TE y. NARAYANDAS DAYAME. 
59 Bom.L.R.(F.B.)901. 


EASEMENTS ACT (V OF 1882), S. p7 

Claimant of easement evidence pro 

unint ted user of right of way for requis 
ourt whet. can draw presumption 

Ghai Ged User 13 Gs Of ght =W haiker pecaanption 


of user depends n circumstances—Existence 
of record of rights mot appreciated by lower 
ourt—Whether High Court can open questions 


of fact in second appeal: 

1 be the arate Tadi evidence to prove 
uninterrupted user of a t of way for more 
than twenty years, ee ee 
draw a reamipton thal the user is ea of 


P 
- under s. 15 of the Indian Easements Act, 18 


and the manner in which tbe user has taken 
place. 

Where the existence of Record of Rights is 
by the lower Court and where 
no ee a ee presumption, 
suo fact will be open to the High Court 
in second a 


following i and words of the 
same nature on the estab rule of construc- 
tion that the 


general words in a 


to say, as belongingeto the same genus as the 
particular and specific word a To 
tricted meaning has.to be to words of 
general import o where context of the 
whole Schome of 


on requires it. But 
where the context and the ob and mischief 
of the enactment do not req such restricted 
meaning to be attached to words of gemeral 
import, it becomes the duty of the Courts to 
give those words their plain and ordinary mean- 


mg. 
LiLa VATI BAI y. STATE OF BOMBAY. 
59 Bom .L.R.(S. C.)934. 


EMPLOYEES’ PROVIDENT FUNDS . ACT 
(XTX of 1952), 8. 1—Factory manufacturing 
vegetable oif—Production of vegetable peda not 
included in Schedule L—Factory N a 
drums and containers only for pack 

oll and not for sale se a a His 
containers included in Schedule—Afore than 
fifty employees in unit of factory manufacturing 
ou but less than fifty in untt 

drums and contalmers—Liabllity to make co 
butions towards provident Caa di 
visions of Act attracted ) abject 
of industry not falling within eheda but article 
manwfactured for use only in such industry 
falling within Schedule. 
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eee PROVIDENT FUNDS „ACT 
8. 1—({Coatd.) 


Per Mudholkar J. Where while carrying on 
en industry certaif prod z 


gemeft in industry 
of prod eee ee The word ‘industry 
E coe) of the Emp 


Funds Act, 1952, should be 
sense in which it is understood in the business 
community. Therefore, if the industry is the 
production of edible oil, then all the intermediate 
products which are produced for carrying on 
that industry cannot be regarded as te 
industries, and the mere fact that any of these 
e.g. drums and containers manufac- 
te ee ee 
of the Act will not bring the Act 
into operation if the on of edible oil 
does not fall within Schedule. 
Per Tambe J. If in any part of a factory 
an article which falls within the ambit of the 
First Schedule to the Employees’ Provident 
Fonds Act, 1952, is manufactured, tho 
not for the purposes of marketing it, and if 
number employed in that process is fifty or 
fifty, then the provisions of the Act 
would be attracted. 


ee eee 
in the manufacture of an article which falls 


pena the dope et eer namely that the 

ip ead age i unit are or 

more, is f a 
In s. 1(3) of the Act the clause “in which 


fifty or more persons are employed” governs 
er qualifies the phrase “industry in 
Schedule I” therein and not the word 
“factories.” 


— 8. 1(3)—Act made applicable to factory 
employing more than [Lag 


notification whe contemplates isswe of noti- 
fication to Individwal factories—Construction of 
Statutes. 

The first portion of s. 1(3) of the Employees’ 
Provindent Funds Act, 1952, applies the Act 
to op e which are co by Schedule 
I and in w or more persons are employed. 
The mere fact that after the Act came to be 
applied to a factory the number of workers 
aoe factory was reduced to less than 

not 


applying the Act to all factories employing 
lees than fifty wo provided they give the 
i notice of two months of their intention 
so to do. This vision does not contem- 
plate the issuo of a number of notfications 
lena would be applicable to individual fac- 
tories. 
STATE vy. HATHIWALA TEXTILE MILLS. 
59 Bom .L.R.184. 


1957.] 


EMPLOYEES’ PROVIDENT FUNDS ACT, 
§.3(5. See EMPLOYS PROVIDENT FUNDS 
Act, 1952, Sca. I. 


———§. 8. See FaPLOYEES PROVIDENT 
Funps ACT, 4952, Sca L 59 Bom.L.R.760. 


—ws—S. 12. *See EMPLOYEES’ PROVIDENT 
Funps Act, 1952, S. 1 (3). 59 Bom.L.R.184. 


2S, 17. See EMPLOYEES’ PROVIDENT 
Fonps Act, 1952, S. 13). 59 Bom.L.R. 184. 


—— SCHEDULE I, EXPLANATION— 
Meaning of expression “Electrical, mechanical or 
i ? ee 
within the expression 
used in expression whether have reference 
o teal UD manufacture or to use to which 
artcles produced could could be put—Whether omission 
of Regional und Commissioner to 
refer to Central Government matter where 
Interpretation put upon entry in Schedule disputed 
uea his powers to demand contribution. 


and metal 
would fall within this expression inasmuch as 
they are engineering products and could be 
OERS Dy A MARE Or MEREEN n Sd 
also be produced by a craftsman employing a 
certain design or invention. 
Section 19A of the Employees’ Provident 
Funds Act, 1952, does not apply to every 


that there is a difficulty in regard to the inter- 
pretation to be placed upon the Schedule. The 
omission of Regional Provident Fund 
Commissioner to move the Central Government 
in this regard does not affect his powers under 


the Act to t fund contribution. 
NAGPUR G Works y. REG. Prov. F. Com. 
59 Bom.L.R.760. 


EVIDENCE ACT (I of 1872), S. 10—Criminal 
Procedure Code (Act V of 1878), Sec. 342— 
Evidence of conspirators conduct ee 
to commission of offence o aed aes 
eee what purposes— 


circumstance for which none offered 
accused” 


by prosecution— 5 n” 
ie cated aE of KE ba eat e 
lt when recording his statement under s. 342— 
Summing mp, what constttates—Omission to 


\ 
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‘it under s. 342 of the Crimigal 


` 1816 


EVIDENCE ACT, 8. 10—(Contd.) ., 
up “what is obvious whether ' 
A. 


(identity of his co-conspirators) must 
by independent evidence. por 


of Sed story is tho 
out the essential elements 


on is bound to lead, and if it is 
ft would be a serious infirmity in the 
Telenor: that al natural 
t is not necessary n 
and a eeoa e ies Gas a 
ariso from the evidence, must be exhausted and 
put to an accused person while recording his 
statement under s. 342 of the Criminal Pro- 
cedure Code, 1898. 
Where tho prosecution has no explanation to 
offer for a circumstance and where 
the accused’s explanation is the only explanation 
on the record and he has not been asked about 
Procedure Code, . 
1898, the accused’s explanation should be gccep- 
ted, even though not proved to® be trus, if it 

to be a reasonable explanation or if 

the » in the circumstances of the case, 


it ible of acceptance. But, if 
face of the evidence before it 


When a Judgo sums up a case, he must state 
the facts of the prosecution story and the version 
of the defence if any. Ho must explain the 
Televant law. Ho must invite the jury’s atten- 
tion to the evidence led by the prosecution in 
support of the facts contended by it and to 
the attac 


The expression ‘‘summing up” signifies concise- 
ness, and brevity without sacrificing 
is essen for the understanding of the pro- 


interpretati 
f evidence. A Judge is not guilty of a non- 
direction if he docs not tell the jury on every 


1816 


9 
EVIDENCE ACT, 8. 10—(Contd,) 


occasion, while dealing with the evidence on 
every fact, that they must see what nobody 
can fail to see. A discrimination must be 
made between omission to state what Is essential, 
fundamental and required for the correct gui- 
dance of the jury and omission to state what is 
obvious and cannot fail to be noticed. 
STATE OF BOMBAY ¥. SARDAR SARDUL SINGH. 

59 Bom.L.R.449. 


————-S. 10—Criminal conspyvacy—Date of 
formation of, persons taking pr in, object of 
and manner of its carrying out, how to be proved— 
Confessional statement of accused—Evidentiary 
value of such statement in relation to co-accused— 
Sentence ın murder trial—Principle of discrimi- 
nation, applicability of—Accused members of 
criminal conspiracy to commit murder —Evlidence 
as to who assaulted whom wanting at trial— 
Some accused sentenced to isomment for 
life and some sentenced to death—Applicability 
of principle of discrimination. 

In considering the question of criminal 
conspiracy it ıs not always possible to give 
affirmative evidence about the date of the for- 
mation of the criminal conspiracy, about the 
persons who took part in the formation of the 
conspiracy, about the object which the cons- 
pirators set before themselves as the object of 
the consp and about the manner in which 
the object of the consp ig to be carried out— 
all this is a matter of inference to be deduced 
from the evidence led before the Court relating 
to the acts and conduct of the persons alleged to 
be the conspirators. 

While a confessional statement made an 
accused person 1s good evidence as against 
. It ıs no evidence against a co-accused; but it 
may be taken into consideration along with 
the other evidence in the case, only to lend 
assurance to the guilt of the co-accused. 

Anything said, done or written by one of the 
co-conspirators must be in reference to the com- 
mon intention, and # ıs difficult to say, once the 
object of the criminal conspiracy is carried out, 
that any common entention existed with re- 
ferencg to the criminal conspiracy. Therefore 
a confesional?’ statement made by a co-cons- 
pirator after the object of the conspiracy is 
carried out, as it refers to past events and could 
have no reference to any common inteAtion 
animating the co-conspirators, cannot be ad- 
mitted as evidence a the non-confessing 
accused under s. 10 of the Indian Evidence Act, 
1872. 

The question of sentence in a case of murder 
has presented to Courts a certain amount of 
difficulty, and while Judges ought to admunister 
the law as they find it and not as they wish it 
to be, one must not hesitate also to impose 
the extreme penalty of law. But if cirqum- 
stances arise where the principle of discrimina- 
tion should apply, the Courts ought not to 
hesitate also to apply the principle merely 
because the murders are deliberate, cruel and 
cold-blooded. 

The accused, who were members of a criminal 
conspiracy to commit murder, deliberately 
murdered six ons in a family, ın a 
cruel and coldblooded manner. At the trial 
evidenco as to the actual crime i.e. who assaulted- 
whom was wanting.. Some’ of the accused 
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è 
EVIDENCE ACT, S.10—(Contd.) . 


were sentenced by the Sessions Judge to suffer 
impnsonment for life and some of the accused 
were sentenced to On the case coming 
up for confirmation of the death sentence 
before the High Court it was wegeed by the 
prosecution that the extreme penalty should be 
im in the case :— e 

eld, that, in the circumstances of the case, 
the principle of discrimmation should be applied 
to the case and the sentence of death passtd 
upon the accused should be set aside and the 
sentence of imprisonement for life should be 
imposed upon them. 
STATE Y. SHANKAR SAKHARAM. 

59 Bom.L.R.244, 


———S§.30. See Evmence Act, 1872, S. 10. 
59 Bom.L.R 244, 


——_——S. 32— Dying declaration — Deceased 
xestloned in Hindi language and repl in 
indi—Sub-I tor Statement fami- 

liar with Hindi —Statement recorded in English 

but without record of questions put to and answers 
given by in her own words—Sub- 

Inspector interpreting in Hindi, English 1ecord 

of statement to deceased and. the latter admiting 

as correct Hindi interpretatlon—Such statement 
whether admissible as a dying declaration— 

What is essential under s. 32 ın recording dying 

declaration—Answers given by gestures, inter- 

pretation of. 

In recording a dying declaration it 18 essen- 
tial for proper compliance with the provisions 
of s. 32 of the Indian Evidence Act, 1872, to 
record E a 
precise words 1n the questions were put 
and take down the answers given by the deceased 
in the actual words in which the answers were 
given, when the statement is the result of ques- 
tions put and answers given. When, however, 
the Sub-Inspector or the Magistrate recording 
the statement does not know the script of the 
lan spoken by the deceased, though he 
undersea and speaks that language, he 
may record the statement in English, and if it 
is recorded as the result of questions put to 
the deceased and the answers given by the 
ed, those questions answers, must always 
be reco to enable the Courts to understand 
the full significance of the statement. If 
answers are by gestures, the Court must 
know what gestures were. Tho interpreta- 
tion of these answers by gestures would ulti- 
mately be a matter for the Court and not for 
the investigating Sub-Inspector. 

A dying declaration as to the cause of 
the death of the decchsed was recorded by 
a Sub- r of Police in the follow: 
manner. © questioned the deceased in Hindi 
and the deceased. wplied to those questions 
in Hindi. The deceased was in @ position to 
understand the questions which wero put to 
her and she gaye rational answers to those 

uestions. The Sub-Inspector who had deposed 

t he was “qute familiar” with the Hindi 
language, had translated the deceased’s repfies 
in English. After recording the deceased's 
statement in the above manner, the Sub-Inspector 
interpreted in Hindi the English record of that 
statement to the deceased. She admitted the 
said Hindi interpretation to be a correct inter-- 


1987. 


EVIDENCE ‘ACT, S. 32—(Cdbtd.) 


pretation of her statement and thereafter her 

thumb impression was taken at the foot of the 

statement. On éhe ongwhether the state- 

ment was admissible under s. 32 of the Indian 

Evidence Act, 1872, as a dying declaration of the 
eceased :— 


d 
Held, that as hero was no record of the 
quesfions which were put to the deceased and the 


59 Bom .L.R.221. 


———8. 732)}—Power of Court to direct 
person, present in Court to write any words or 
gures—Court 


to exercise this power wher | 


necessary for its own p 
such power extends to 


to take such 
Indian Evidence Act, 1872, s. 73, cl. 2, limits 


EXCESS PROFITS TAX ORDINANCE (XVI 
of 1943), CL.2. See FINANCE ACT, 1942, S. 10. 
59 Bon .L.R518. 


EXPLOSIVES ACT (IV of 1884), S. 5(3)— 
Explosives Rules, 1940, r. 8&1—Licence 
acturing 


€x- 


part of process of fiir ae 
aon conte contained in 


manufacture of tho explosives. The 
accuse@ consisted of threo 


an offence under s. 5(J) of the Indian Explosives 

read with r. 81 of the losives Rules, 
1940, on the allegation that he had manufactured 
or permitted to be manufactured fire works 
outside the manufacturing 
his workers were found do 


affixing paper to the inside 
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EXPLOSIVES ACT, S. 5(3)}—(Contd.) 


containers which were ultimately to be used 
for making fire works known as cAiddias, not 
in the manufacturing sheds, but outside under 
a mango tree. The prosecution contended 
that the placo where the workers were do 
not a .where the a 


was a manufacturing process for 
chiddias :— 


process would not 
start until the containers, to the insido bottoms 


that, therefore, the work in which the workers 
ee oe ee Ora procese of 
manufacturing chiddias,° and the accused had 
not contravened the condition of the licence 
which was given to him. 


STATE 7. ISMAIL SHAKUR MORANI (1). 


59 Bom.L.R.485. 

—__——_S. & ves Rules, 1940, r. 81 
—Explosive Substances Act (VI of 1908), Secs. 
3, 4 5— Whether mens rea constitutes element 
o ence under s. 5(3) Si Act IV of 1884— 
of licenci granted under Aosa 

Rules contravened by licensee—Whether neces- 


Sip foe oecon fon rays thal ieee head 
intended to contravene such condition. 

Means rea is not a constituent element of 
an offence under s. 5(3) of the Indian Explo- 
sives Act, 1884. Therefore the state of the 
mind of the n is immaterial and irrelevant 
when an offence is committed under s. 5(3) 
of the Act by the contravention of the condi- 
tions of a licence granted the Explosives 
Rules, 1940. 

In order to find whetheremens rea is or is not 
a constituent element of an offegce by a 
statute, one must turn to words of the 
statute and see what the intention of the Logis- 

was when it created the offence by enac- 
ting the statute. Did the Legislature intend 
that the doing of an act per se, without any- 
ee ne ee 
did it intend that the doing of it with a certain 
state of mind should amount to an offence? 
If the essence of an offence lay solely in the 
Fe cee eg nee Une more was minios, 
the question of mens rea would not arise, and 
the state of mind, knowledge or intention of 
the doer would be irrelevant. On the other 
hand, if the intended that the state 
of mind of the doer should be a constitutent 
of the offence, the prosecution would fail 
without the f of mens rea. 

The intention of r. BQ) of the Explosives 
Rules, 1940, is that the person holding the 

in the licensed Da ae 
not present premises, be respon- 
sible for whatever operation is done in ihote 
premises in connection with the manufacture, 
posscesion or sale of explosives. Even if he is 
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EXPLOSIVES RULES, 1940, R. 81. See 
EXPLOSIVES ACT, 1884, S. 5(3). 59 Bom.L.B. 485. 


. 81. See Exprtostves Act, 1884, 
59 Bom.L.R.491. 


person has 
made with a or not" Entered” 
in s. 36(4), meaning o 
For attracting the on of s. 36(3) of 
ree ee l , it is not necessary. | 
that a poaltive act of o on must 


e B 59 Bom.L.R.985 
—— $S. 62(D(a)—Persons not accepted as 
workers in factory but tested for fitness to do 
work in 


actory—Names of such sons not 
register of adult ponerse aS 
Of tent FREIRE cleus ae A Pe 
read with s. 92 committed by manager of factory 
—Point of time when entry of name of person 
SADE caning o 

entries beforeh against 

his name” in s. 63. 
The occupier and manager of a factory was 
on a ompi maS T ra Soa 

committed an o 

8. 92 of the Factories 
or permitting certain persons to 


tte péMeay LAW REPORTHÈ. 


(vou. LIX, 


FACTORIES ACT, 8. 62(1)(a)—(Contd.) 


Held, that the point of time when the entry 
of the namo of a person is required to be made 
under s. SPUN pi the Factpries Act, 1948, 
is the point o when the said person is 
accepted as a worker under the Act by tho 
management of the factory, an? . 

that as, when tho Inspector gisited the factory, 
these persons to decide whether they shorfid be 
accepted as workers wore being tested, the fact 
that their names were not found entered,in 
the register of adult workers did not amount to 
contravention of the provisions of s. 62(/}a) 
of the Act. 

The expression “the entries made before- 
hand his name ” in s. 63 of the Factories 
Act, 1948, means “ the entries made under the 
pocen of section 62, sub-section (J), against 

name.” 
STATE vy. NAGINDAS MAGANLAL. 
l 59 Bom.L.R.652. 


—_————-§, 63. See Facrorims Act, 1948, S. 
-L-R.652. 


6X IXa). z9 Bom 
——§, 92 Ses Factors Acr, 1948, 
S. 62 (D(a). 59 Bom.L.R.652. 


FINANCE ACT (XH of 1942), 8. 10—Finance 


Assessee ting benefit of fourth proviso to 
x. IO(1) PA of O e such assessee 


can claim benefit of having refund distributed 
in relevant accounting years. 

The asscssces who were incorporated in the 
United Kingdom and had a registered office 
there also carried on business in India at the 


eer were September 1, 1940, 
941, September 1, 1941, to August 31, 1942, 


1, 1942, to A 31, 1943, tem- 
ber 1, 1943, to August 31, 1944, and l, 
1945, to March 31, 1946, respectively. They 
ware called upon to make the com ry 


deposit under the provisions of the 

Act, 1942, and the Excess Profits Tax Ordinance, 

1943. To this requisition the assessees replied 

that as the assessees were cvontually liable to 

rie adres tax in the Unltd Kingdom, 
comp deposit was yable in 

a aS Ph 


1953-54 under the proviso to s. 11(//) of the 
Finance Act, 1946. The asscesces contended 


pals 

3 
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1957.] 


FINANCE ACT, S. 10—(Co#td.) 


of oxcess profits tax to 
income for the assessment year 1953-54 


F 


FINANCE ACT (FLI of 1946), 8. 11011). See 
FINANCE ACT, 1942, S. 10. 39 Bom L.R. 518. 


Drood a in che daterste of the. panera 
public, then any restriction which makes it 
possible to enforce the law must equally be in 
the interest of the po It would be erronsus 
to consider every restriction from the point of 
view of some vague and indefinite standard 
which be set up as to personal liberty 
and ual rights. Personal freedom and 
the t of the individual must be circumscribed 
by t the Legislature considers to bein tho 
interests of the general public. 

C. R. H. ReapyMoney LTD. y. STATE OF BOMBAY. 
59 Bom.L.R.(O.C.J.)786. 


CLAUSES ACT (XY 
MARRIAGE 


GENERAL of 1897), S. 
6 (c). See HINDU 2). 


Act, 8. 
59 Bom.L.R.525. 


VERNMENT OF INDIA, ACT, 1935, 
. 99. See Bosmay PREVENTION oF HINDU 


BicaMous MARRIAGES Agr, 1946, S. 4. 

s 59 Bom.L -(F.B.)901. 
———-§. 266 (3) CONSTITUTION OR 
INDIA, ART. 320 (3) 59 Bom.L.R.675. 
s _____9TH 8. Indian 
and Burma Provisions) Act, 1940 
(3 & 4 Geo. VI, 33), Secs. 1(3), +The 
I and nO 


Order, 1946—High Denomination Dank 
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GOVERNMENT OF INDIA ACT, 9th 
Schedule, S. 72—{Contd.) 


(Demonetization) Ordinance of 1946 (Ordinance 
No. II of 1946), Secs. 7, 4—Ordinance pro 
ted between June 27, 1940 and April 1, 1 
Period of their duration have to be determined— 
Whether Ordinance No. III of 1946 lapsed on 
April I, 1946, when declaration made that 


pe L Aa had ended. 
The effect of the deletion of the words “ for 
the space of not more than six months from its 


Shoes. eaaaelipe ag 72 of the 9th Schedule 
of the t of India Act, 1935, made by 
(Emergency 


59 Bom.L.R.(8.C.)910. 


HIGH COURT, issue of writ of certlorari Z 
Ordinarily the writ of certiorari would 
issued by High Court to correct the deci- 
sions of an inferior Tribunal when such decisions 
are elther given in excess of jurisdiction or in 
the irregular exercise of jurisdiction or when 
in the exercise of such jurisdiction canons of 
natural aro disregarded. The High 
Court has also the jurisdiction to issue a writ 
of certiorari even to correct an error of law on 
the face of the record. Such an error must 
be an error so patent and manifest that the 
superior Court will not permit the subordinate 
Court or Tribunal to come to a decision in 
the face of a clear or disregard of a 
provision of law. a section of a statute is 
E leon Uh brovt of law is over- 
looked or not app and that appears from 
the judgment of the lower Court itself, then 
su r Court woulg interfere by a writ 
of orari. f 


————Power to interfere under Art. 227. 

The question whether adjournment in a 
cas before a Court should be granted to enable 
the party to make an effective re taton 


is ossen one of discretion of the Court 
before the gitar is pending, and 
normall j on under art. 227 


exercising j 
of the Constitution of India, the High Court 


by refusing to grant an 
adjournment. 

fact that a is in the 

Court the order of the Appellate 
Tribunal in on under art. 227 


furisdict 

of the Constitution of India is tnvoked, and in 
which, if the application is an order 
adjudication rP erik L BGR 
be passed, and ıf the unal 
continued to exist, an order giving some appro- 
te direction may have been made, does not 
the urt in passing an order 

cag: ri ribunal to hear a 
which s. 33(2) of the Ind Disput 
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6 
(Amendment and Miscellaneous Provisions) 
Act, 1956, it is incompetent to hear. 
NARAYAN DEU vy. Las. App. TRIE. 

59 Bom.L.B.261. 


to boe writs. 

The Court has to issus a writ 
of certiorari against a Tribunal to correct an 
error apparent on the face of the record, but 
the error must be so blatant, so obvious, so 
manifest or 30 ble that when attention 1s 
invited to it, no borate argument is needed 
to support the contention that the conclusion 
is erroneous. Where, however, by elaborate 
argument and detailed reference to evidence a 
particular conclusion may be demonstrated 
to be erroneous, the conclusion cannot be 
regarded as disclosing an error apparent on the 
face of the record. 

Normally the High Court does not entertain 
applications for issue of high prerogative 
writs when the decision depends upon proof 
or disproof of disp uestions of fact. 
In considering applicatidns for a writ of cer- 
tlorarl, not only does the Court not allow 
fresh evidence to be led to challenge the conclu- 
sions of an inferior tribunal but it normally 
ae the conclusions of the tribunal as 
bin 


UJARAT COTTON MILLS v. LABOUR APP. 
59 Bom.L.R.209. 


New 
Trip. 


— whether can open questions of fact in 
second appeal. 
Where the existence of Record of Rights 
is not appreciated by the lower Court and 
where no edfect is to the statutory presump- 
tion questions of fact will be open to the High 
Court in second appeal. 
TUKARAM RAJARAM Y. SOUBA CHINDHU. 

59 Bom.L.R.1205. 


HIGH DENOMINATION BANK NOTES 
(DEMONETIZATION) ORDINANCE (Ord- 
nance III of 1946), 8.4%. See GOVERNMENT OF 
INDIA ACT, 1935, STH SCHEDULE, S. 72. 

e 59 Bom.L.R.(S.C.)910. 


e 
————S§.7. See GOVERNMENT oF INDIA Act, 
1935, 9TH SCHEDULE, S. 72. 
59 Bom.L.R.(S.C.)910. 


HINDU LAW— Agarwal community 
— Whether tying of adoptive father’s turban 
lent for valid adoption—Validity of such 
ption for collateral succession—Personal law 
whether law of residence—Law of place from 
which person comes, applicability of- 
Amongst A » either Y vas or 
Jains, the adoption is a secular affair. The 
only essential ceremony of adoption is the tying 
of a turban of the person nominating to the 
nomines. No giving and takmg as such is 
necessary. The g of the turban ceremony 
can be perf even after the death of tho 
person nominating. The nominee can be an 
orphan and a married man. 

_the eye of law adoption of a son relates 
back to the date of the death of his adoptive 
father, and he is put in a position of posthumous 
son. The principle of relation back applies 
only when the claim made by the adopted son 
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: relates to the succession to the pro 
adoptive father and not when it 

' succession to the ppoperty of his collaterals. 
The theory on which this doctrine is based is 
that there should be no hiatus in the continuity 
of the line of the adoptive father.” 

If nothing is known about ®& person except 
digi he lived ina cerala place, 1: will bo ais iied 
that his personal law is tho law which prevails 
ın that place, but if more is known, then in 
accordance with that knowledge his personal 
law must be determined, unless it can be shown 
that he has renounced his orl law in favour 
_ Of the law of the place to w he has migrated, 
WAN mich w variance Gf law is ones estab 
| tho presumption arises that it continues, and 

onus of making out Lies on those who assert 

t it has ceased conformity with the law 
of the new domicile. 

I PRALHAD SHEONARAYAN v. DAMODHAR 
59 Bom.L.R.1178. 


,———Allenation—Allenation by father of 
ancestral operty for illegal immoral 
purp on in existence at date of alienation 
allowing right to challenge alienation to become 
time barred—Whether son born after allenation 
can challe allenation—Indian tation Act 
(IX of I , Secs. 6, 7, 8. 

The right to challenge an alienation made 
‘by a Hindu father constitutes one cause of 
action and no fresh right accrues to a son 

tly born. tation runs from the 
date of the alienation and not from the date 
‘on which the son who could challenge the 
alienation is born. 
| While a subsequently born son 1s entitled to 
,take advantage of an existing cause of action 
so long as it exists, he cannot obtain a fresh 
period of limitation from the date of his birth. 
‘In such a case the subsequently born son must 
bring his suit through his next friend within 
the ordinary period of limitation. 

By a sale-deed dated January 27, 1930, the 
father of plaintiffs Nos. 1 and 2 sold some 
ancestral perties. By another sale-deed 
dated January 21, 1936, the father sold some 
other ancestral properties. Plaintiff No. 1 
was born on October 5, 1926. On A 16, 
'1948, plaintiffs Nos. 1 and 2 filed @ suit chal- 
len the alienations made by their father in 
‘1930 and 1936 on the ground that they were 
made for ill and immoral Each 
of the plaintiffs claimed ind ently of the 
other in the sense that each of them sought to 
enforce the t which had accrued to him 
by birth. Plaintiff No. 2 was a minor at the 
date of the filing of the syit :— 

_ Held, that so far as plaintiff No. 1 was 
concerned the fuit was barred as ®& was filed 
more than 2] after his birth and that so 
far as plaintiff No. Z Was concerned jt was also 
barred because he could not take advantage 
of ss. 6, 7 and 8 of the Indian Limitation Act. 
MAHADU UKARDA YP TULSABAL. 

59 Bom.L.R.1117. 


._______Allenatlon—Allenation of minor's prop 
erty by natural guardian—Facts to be proved 
by transferee to sustain such alienation when 
challenged by minor—Refund of consideration 
amount. ; : m iig 


of the 
io the 
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HINDU LAW—Allenation—°(Contd.) : 


e 

Alienation of a Hindu minor’s ancestral 
proper] ET E A EEA EE 
minor l 
of the minor’s father, can bind the son only 
if it is established by the transferee that in the 
circumstarfces in which the family was placed 
there was no ether reasonable course open to 
tit an. The transferee has to show 
positively that the course which the guardian 
etook was the only one open to tie paran 
in the circumstances of the family. he fails 
to do so, the transaction cannot be upheld. 
But the transaction will be set aside on condition 
that the minor repays to the transferee the 
consideration amount paid by the transferee 
ere Pokey 
NATHU AJI y. GANPAT BALAJI. . 

s9 Bon LRIÅ. 


—___——Gift—-Coparcener as manager of joint 
family executing deed of ft of ancestral 
property—Motlve -of gift, ip between 
donee’s family—Deed 
of gift mot .affirmed by other coparceners— 
y 


The manager of a joint Hindu family, 
consisting of himself and his two brothers, 
in his capacity as a mana member, executed 
a deed of in respect o onean ae 
held by them, in favour of the plaintiff. The 
motive for the deed of as recited in the deed 


was the friendship which subsisted between 
the family of the plaintiff and the donor’s 


q on the donor was competent to 
make a valid gift to the plaintif :— 

Held, that under the Mitakshara law in three 
casos only es i on coe the 
fi property i.e. “* during season 
Ae disease, T the sko of tha family and 
especially for pious purposes,” and 

that as the deed of gift executed by the donor 
in favour of the plaintiff was for none of these 

it was invalid and it did not confer 
any title upon the plaintiff. 
TATOBA GANU y. TARABAI KEDARI. 
59 Bom.L.R.633. 


———— Mol Land dedicated under deed of 
trust to temple—Temple not within precincts 
of house or on site belo to creator of trust— 
rustees removeable for misconduct or mis- 


ment—Temple open for worship to 
membe of peblic—Whether such trust a public 


trust. 

A Hindu widow executed a deed of trust 
whereby she dedicated certain land to a templo 
of Shree Datta and appointed certain persons 
as trustees. The trust provided for the removal 
of any of the trusteesefer misconduct or mis- 
management. The temple was constructed 
od ed apa EE gh Sg 
of ber house nor was iteconstructed on a sito 
belonging to her. The members of the public 
were allowed free access to the temple. On 
*the question whether the trust was a public 
trust ; 


Heid, that there was sufficient material in 
the case from which it could be deduced that 
the temple was not a private temple but a public 
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HINDU LAW—Idol—(Contd.) -. 
temple and consfquently the trust was a public 
trust. 


BHAGWAN SITARAM y. NAMDEO NARAYAN. 
59 Bom.L.R.293. 


————Inheritance and succession— Father after 

a by partition from sons leaving se, e 
property after his death— Whether sons inherit 
uch property as joint tenants with rights of 
survivo or as tenants-in-COMmmMmon. 

Under the Mitakshara law the separato 
property left by a Hindu father does not become 
the coparcenary property in the hands of his 
sons who had separated from him during his 
lifetime, and each son takes the pro as a 


tenant-in-common and not as a jo t tenant. 
S. formed a joint Hindu family with his 
three sons, SA, SV and N. SA SV died 


in S's lifetime each leaving a son. S then 
effected a on of the joint family pro 

between , his son N and his two grand- 
sons. N then died leaving his widow and 
subsequently S died. On the question whether 
the grandsons of S‘ were entitled to inherit the 


oa age property left S as joint tenants 
rights of nii or as tenants-in- 
common :— 
Held, that the grandsons took S.’s property 
as tenants-in-commons. 
RAGHO SAMBHAJI 7. SHANTABAI KISAN. 
59 Bom.L.R.999. 


———Joint famil 


se enh aha 
fields—Son dying ore father—F eel 
leaving one daughter—Allenation of two 
by daugkter eee of her R Alienation 
of four fields in favour of her two daughers by 
adoption by widow of prede- 
ceased son—Suit by adopted som to recover 
already vested in 


ore his father Gy and Oo ek 
behind his widow S and a daughter A. G |! 
seven agricultural fields, and S during her 
life-time away Wo fields to defendant 
No. 6 and one field to B’s widow T. On the 
death of S, her daughter A succeeded to the 
four fields, and ulred two more 
fields during her life-time. ° By her will, she 
bequeathed to her husband, defendant No. 1, 
these two flelds and of the remaining four fields, 
she gave two fields to each of her two daughters 
(defendants Nos. 2 and 3). Defendant No. 1 
and the two daughters came into possession 
of these fields on A’s death. Two years after 


ga the (oui Dolds gion to ibe Iwo oner 
of A, alleging that B and G constituted a joint 
Hindu family and, on the death of G, S succeeded 
4° the pro > that the two fields gifted 
ns Behe her life-time were not sup- 
ported by legal necessity and the alienation was 
not, therefore, binding on him ; and that, on 
the death of 8, her A obtained posses- 
sion of the four and other remaining 

; that during her life-time she made 
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HINDU LAW—Jolnt family property—(Contd.) 


Defendant No. 1 and th two daughters 
of A (defendants Nos. 2 and 3) contended 
pe ee ee Oy a ae Oe exclave 


property and not œ- perty of 
G and his son B dhai onthe 
death of G, his widow S to the 
property and on her death her daughter A 

and 


succeeded to the property as an abso 
exclusive owner; that A executed a will by 
which sho gave two fields to her husband 
(defendant No. 1) and the remaining four fields 
to her two daughters ; that the adoption of the 
plaintiff could not relate back to the date of the 
death of his adoptive father and his right 
arose at the time of his adoption ; end that the 
title of the defendants had been perfected by 
adverse ee ee ee 
self-acquired property of :— 

Held, that the last surviving coparcener was 
G, and after the death of his widow S, the 
pro vested ın his daughter A as absolute 
owner f3 

that under A’s will on her death the property 
vested In her husband (defendant No. 1) and 
the two daughters (defendants Nos. 2 and 3) 
prior to the date of adoption ; 
that the plaintiff was not entitled to divest 
the property which had vested not in the heirs 
of G but in the heirs of A; 

that the testamentary disposition of the six 
fields by A, prior to the date of adoption, was 
binding on the plaintiff; and - 

that the alienation of two fields by S durin 
her life-time could have been challenged by 
as next reversionery heir and on her death the 
right vested in her legal heirs, but the plaintiff 
Sa a 
right. 

GANESHRAO BAPURAO P. RAMCHANDRA. 
59 Bom.L.R.1032. 


————Joint family property—Widow of 


co-parcener remaining in possession of joint 
family property after °her husband's death— 
Widow having right of maintenance only— 
Whether possession of widow adverse to other 
Co-parcenars3— widow 
or limited rights by suck A. 

C died in 1926 leaving his widow U behind 
him. U died in 1936. Plainttf was Cy 
brother’s son and he filed a suit in 1947 allegin 
that after U's death, U's sister has taken wrongful 


that their 

in suit was perfected by 
on of U and her successors- 
in-title. In his evidence the plaintiff stated 


that the in suit belonged to the joint 

fi consisting of himself and 
C and that on Cs death ft passed to hins 
by survivorship :— 


laintiff’s own admission 
no right to remain in 

after C’s death 
of maintenance ; 


and therefore adverse p against 
the plamtiff sinco C’s death ; and 

GI) that U got the pro absolutely by 
adverse possession and she not acquire 
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HINDU LAW—Jdint family propecty—(Coxtd.) 


merely limited rights in the suit property by 
virtue of her adverse possession. 
SAMPAT MAGHO Y. SUZAJMAL, 59 Bom.L.R.1112. 


—————_Manager de facto—-Manageg of estate 
of adult of unsound mind— Whether such manager 
can alienate property for legal nece 
Hindu minority and Guardianship Act (XXXII 
of 1956), Secs. 8, 11. 

Under Hindu law the de facto manager of thes 
estate of an adult Hindu who is incapable of 
acai i because of unsoundness of mind, 
cannot alienate his property even in case of 
legal necessity. 

NARAYAN VENKATRAO y. RAMCHANDRA. 
39 Bom.L.R.(F.B.)763. 


——Partittton— Re-ope of partition made 
between coparceners b pted son—Joint 
Jamily property alienated by coparceners without 
mecessity, prior to adoption—Whether such 
property can be assigned to shares of coparceners 
On Ob se E property—Share to be awarded 
to adopted son and whether he iş entitled to 
accretions and incomes earned with joint family 


P 

nder Hindu law in re-opening a partition 
made between the surviving members of a 
joint Hindu family at the instance of a son 
adopted by the widow of a deceased coparcener, 
the adopted son is entitled to claim that the 

perties alienated not for justifying necessity 
by ths i coparceners should be assigned 
to their shares and the adopted son should 
be awarded his share in the pro oxistin 
at the date of his adoptive father’s th an 
accretions thereto ected by those aliena- 
tlons. The adopted son can also claim his 
share in any income earned with the aid of the 
Property which was originally joint family 


roperty. 
ee a VENKAPPA yv. GOPAL SAIVAJL 
59 Bom.L.R.(F.B.)176. 


———Partitlon—Suit for partition of joint 


Jamily property by son against father and bro- 
jst decree awarding partition— 
ecree 


providi cified shares to plainti 
and defendants.” pods. of effecting egion ped 
making provision for marriage expenses of 
unmarried daughters—Death of father pending 
ap filed by him against decree which Hd ies 

Adrawn Keenen Application by plaintiff 
for amending preliminary dies for increasing 
his share in view of his father’s death—Effect 
of suit and decree on status of members of family 
— Whether plainnff entitled fo augmented share 


in pro ; 

A foint Hindu, family consisted ofga father, 
defendant No. 1, his wife defendant No. 2 
and his six sons, namely, the plaintiff and 
defendants Nos. 3 to 7. 1947 the plaintiff 
filed a suit against the defendants to recover 
by on possessiog of his on th share 
in joint f prope At the of the 
suit defendants Nos. 5, 6 and 7 were minors. 
In 1949 a Agraria decree was in 
the suit which inter alla provided as follows : 
“ Plaintiff do recover possession of one-cighth 
share in the properties...by partition by met 
and bounds from defendants Nos. 1 and 2... 
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HINDU LAW-*Partiton- °(Contd.) 
Defendants Nos. 1 to 7 have each one-eighth 


share in tho above They may get 
their share partitioned ig execution I 
on oni Of Receeesry { tion 


stamp 
of lands shall be dono by the Collector or 
any of fis subordinates and that of 


that defen- 

remained joint in spite of the 

t the plaintiff’s 
was and not one-seventh as 

claimed by him :— 

Held, that the effoct of the filing of the suit 

in 1947 for partition and the effect of the terms 


suit, 
death of defendant No. 1 in 
there was separation in 
members of the family, 
entitled to claim his 


Eg 
re 
PH 
nE 


————Sunvl Bohras of Gujarat whether 
verned by, in matters of succession and in- 
kolana: 

The Sunni Bohras of the territory which was 
formerty known as the Baroda State are gover- 
ned by the Hindu law in matters of succoesion 


59 Bom.L.B.470. 


HINDU MARRIAGE ACT (YX¥ of 1955), 8.3. 
See HINDU MARRIAGE ACT, 1955, S. 292). 


59 Bom .L.R.(F.B.)885. 
———-8. 4. See Hinpu Marriage ACT, 
1955, S. 2X2). 59 Bom.L.RA(F.B.)885. 
——§. 10 (f). See Hibu MaArriace 
ACT, 1965, S. 2) 59 Bom.L.R.(EF.B.)885. 
——S. 13. Sem HINDU MARRIAGE Act, 
1955, S? 2%2) 59 Bom.L.R.(F.B.)885. 
———§. 13. See Cepat-Fess Act, Schuell, 
CL. 1(b). 59 Bom.L.R.116. 
————-8. 13. See HmÊNbou MARRUAGE ACT, 
1955, S. 19. 59 Bom.L.R.(O0.C.J.536. 


“is Hring in ade ta a e A Wherker 
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HINDU MARRIAGE ACT, 8.13 (I}()—(Contd,) | 


For invoking the application of s 13()() 
of the Hindu Marriage Act, 1955, it must be 


shown that the during which the spouse 


from the point of proximity of tims, to the 
filing of the petition that it could be reasonably 
inferred that the petitioner had a fair ground to . 
believe that when the on was filed, his 


39 Bom.L.R.1169. 


————S§. 23 (IXb). See HINDU MARRIAGE 
ACT, 1955, 8. 13()(@. 59 Bom.L.R.1169. 


————S$. 19—Husband and wife, Nairs of 


sonal 


ene aimee IAE 
marriage perso giving right 
to dissolution of marrlage—Whether High Court 
co to sult. 

plaintiff wife and her husband, the 
defendant, wore Nairs of EPPO Abita 
by the Marumaksthayam law as 
the Nair Act of Travancore, which was 
personal law. The tiff and defendant were 
realding within the ion of the Bombay 
filed a suit in the 


i 
J 
= 


that, therefore, s. 19 pa api D Ao 
le to the plaintiff’s suit and the High Court 


the suit. 
KAMALA NAR. y. NARAYANA PILLAL 
59 Bom.L.R.(O.C.J.)536. 


See HINDU) MARRIAGE 


8; 22. 
Act, 1955,8.19. 59 Bom.L.B.(O.C.J.)§36. 


ar 

completed in 1954—M. of petition— 
Whether 3. 2X2) of Act of 1955 saved right 
FA to ain conferred by 
mbay Act —Petitioner had within s3. 6 
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HINDU MARRIAGE ACT, S. 29(2}—Contd.} 
e 


of General Clauses Act acquired right under 

mbay Act to obtain divorce on und of 
desertion—-Desertion in matrimonial law—Whe- 
ther deserted party acquires right to obtain 
divorce om ground of desertion merely because 


other party has deserted him for specific period 


of time. 
The toner husband on tember 26, 
1955, a petition for separation 


before the City Civil Court on the ground that 
his wife had deserted him for a continuous 
period of four years from December 22, 1950. 
An application for amendment of this petition 
was made and the amendment offected was 
that the tioner sued for drvorce on the 
pouri of desertion under the Bombay Hindu 

ivorce Act, 1947. On the tion whether 
by reason of the provisions of the Hindu Marm- 
ago Act, 1955, it was competent for the peti- 
tioner to maintain the petition for divorce on 
the und of desertion, it was contended that 
8. B of the Hindu Marriage Act, 1955, 
saved the t of the tioner to obtain 
dissolution of marriage co by the Bombay 
Hindu Divorce Act, 1947, and that under s. 6 
of the General Clauses Act, 1897, tho 
of the Bombay Act did not affect the right 
acquired by the petitioner under the Act to 
obtain a divorce on the ground of desertion :— 

Held, that as there an express repeal of 
the Bombay Act of 1947 under s. 30 of the 
Hindu M Act of 1955, the only law 
or laws to which s. 29(2) of the latter Act can 
refer are laws which do not come within the 
ambit of s. 30, 

that ass that s. 6 of the General Clauses 
Act had application, the petitioner had not 
acquired any right which could be saved 
under 8. 6, 

that the only right, which the petitioner had, 
was to obtain a decree for judicial separation 
under the Hindu Marriage Act, and 


that his original petition was presented 
to the City Court and t, therefore, 
that Court had furisdictf®n to try the suit. 


Reading s. 30 ands. 29 (2) of the Hindu Mar- 
riage Act, 1955,what the Legislature intended 
was that having ed certain specific Acts 
Ee parao eee De i 

wanted to savo rights of divorce ch 
were granted to under those laws which 
had not been repealed by s. 30. The Legislature 
did not in any way want to restrict the right of 
drvorce already enjoyed by certain sections 
of the people under certain special laws, and, 
therefore, under s. 29{2) to extent that a 
right to obtain dissolution of marnage was 
conferred by any law not repealed under s. 30 
that right was saved and preserved by s. Riel 

In its very nature, desertion is a continu 
marital offence and it is not completed un 
a suit is filed for divorce on the ground of deser- 
tion. Even though desertion might have 
taken place for a period of four years, no right 
to obtain divorce is acquired by the party 
deserted until he files a suit, because he has to 
show that the desertion continued right up 
to the date he filed the suit. Therefore, 
desertion is not an offence which can be estab- 

as something specific and isolated and 
it is difficult to say of desertion in matrimonial 
law that any deserted party acquires a mght to 
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HINDU MARRIAGR ACT, S.29(2)—(Contd.) 


| 
obtain divorce on the ground of desertion merely 
because the other party has deserted him for 
a specific period of timg $ 
SITABAI RAMCHANDRA y. RAMCHANDRA. 
59 Bom.L.R.(Ẹ.B.}885. 


—S. 29{2)General Claus Act (X o 
1897), Sec. 6(c}—Bombay Hindu Divorce A 
(Bom. XXII of 1947)—Petition for judicial 


tlon om ground of desertion under Act of « 


1955—Application by plaintiff for amendment 
of petition for divorce on of desertion under 

ed Bombay Act of 1947—Requisite perlod 
of desertion required under Bombay Act com- 
pleted before its repeal—Whether plaintiff had 
acquired vested right to apply for divorce capable 
of being enforced—Maintainability of application 
or amendment. 


The plaintiff filed a 


ition against his wife 
for judicial separation sa 


reason of desertion 
by the wife for four years under the Hindu 
Marriage Act, 1955. The plaintiff then applied 
for amendment of the plaint for a divorce on 
the ground of desertion under the Bomba 
Hindu Divorce Act, 1947, alleging that his wife 
had deserted him from 1949. In opposing the 
application it was contended that the plaintiff 
not having availed himself of the provisions 
ofi the Bombay Hindu Divorce Act before ıt 
was re Oy the Hindu Marriage Act, 
he could not be allowed to do so now by amend- 
ing his petition :— 


Held, that as the period prescribed by the 
Bombay Act, as the uisite period of deser- 
tion, in order to entitle plaintiff to a right of 
divorce, was completed in the present case 
before that Act was repealed, the plaintiff had 
at brid a vested right to apply for a divorce 

ch was capable of being enforced after 
the repeal of the Bombay Act by virtus of s. 29 
(2) of the Hindu M Act and s3. 6(c) of the 
General Clauses Act, 1897. 


It is not necessary for the purpose of holding 
that a right 1s vested that the party in whom 
the right is vested should have taken any s 
to orce that right. The law allows him 
normal period of limitation to enforce his ri 
and he may choose to wait until the very 
date of that period of limitation. That does 
not affect the question as to whether the right 
is vested or not. There may be cases where 
the right is in its nature such that, if not availed 
of' during the time when it could be availed 
of} there can be said to exist no vested right. 


HIRmABAI RAMCHANDRA y. RAMCHANDRA. 
>) Bom.L.R.525. 


—L— sS. 30. . e 
Reading s. 30 and s. 29(2) of the Hindu 
Marria Act, 1955,° @hat the Legislature 
int was that having repealed "certen 
Acts passed in ous parts of India, 
Legislature wanted do save rights of divorce 
which were granted to parties under those laws 
which had not been repealed by s. 30. The 
Legislature did not in any way want to restrict 
the right of divorce already enjoyed by certain 
sections of the people under certain special 
laws, and therefore, under s. 29 (2) to the extent 
that a right to obtain dissolution of marriage 


1987.] 
HINDU MARRIAGE ACT, S. 30—(Contd)) 


was conferred by any law not repealed under s. 30 
that right was saved and by s. 2X2). 
RA. 


SITABAI RAMCHANDRA 7. 
59 Bom.L.R.(F.B.)885. 


INCOME-TAX ACT (XI of 1922)—Income from 
wint family "business deed of partition 
allocated in equal shares to assessee, his wife 
and son—Assessee and son, under deed, under- 
taking to pay wife her share from their respec- 
tive shares—Assessee and son forming - 
ship and running family business—Whether 
amount paid by assessee to wife from his share 
of income could be deducted before ascertaining 
his taxable income. 

The managing agency of certain mills belonged 
to a joint Hmdu family consisting of the assedsce 
and his son. This family was partitioned and 
the partition deed allocated the joint family 
roperty to the assesses, his wife and his son. 

the managing agency commission 
it was provided in the that the asecesec, 
his wife and his son were entitled to equal 
shares in it but they undertook to pay the 
assessee’s wife two annas and eight pies share 
each out of their respective eight annas share. 
After the dissolution of the family the asscesce 
and his son formed a partnership and acted 
as the managing agents of the On the 
question whether the amount paid by the 
assessec to his wife chee RE ey porn! 
commission received by him could 
before ascertaining his taxable income :— 
Held, that the assessee’s wife had a legal 


enforceable right against the assecasee in respect 
of ‘her two annas and eight share and that 
the assessee was under a obligation to 


pay that amount, 

that in view of the deed of partition the 
real income of the assesses was not el 
annas in the managing agency commission but 
eight annes lees two annas and eight pies, and 

that, therefore, the sum paid by the assesseo 
to his wife did not form part of his income and 
his income could be reduced to that extent. 

Even though an assesses may not be allowed 
to claim a i amount as a deduction 
falling within the provisions of the Indian 
Income-tax Act, he would be entitled to 
urge thit his real income should be considered, 
and if a certain amount is to be deducted in 
order to ascertain his real income, such a deduc- 
tion would have to be made notwithstanding 
that the Act made no provision for such a 
deduction. In all cases of tax, what has got 
to be considered is what is the income of the 
assessce, and when that question arises, what has 
got to be considered 1s the real income and not any 
a income, and for ee of ascer- 
taining t real income apa of that 
income which may be income, 1f 
in factdt is not his income, if that part has been 
diverted and never constituted his real income, 
has got to be excl 
MoTILAL MANEX 
BOMBAY. 


—_——-§. 4— Sco 
Whether s. 4(3)(ia 
4 (3) (D. ae 

Sechon 4(3Kia) of the’ Indian Income-tax 
Act, 1922; includes within its scope income 


y. ComMMR. INC-TAX, 
59 Bom.L.R.499. 


of the two swb-clausex— 
narrows down scope of s. 
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(d 
from business carried on on behalf of a religious 
or charitable institution, whether or not 
is any trust either in regard to the business or 
in regard to the institution. 
J. K. TRUST y. Commik. OF INCOME-TAX. 
59 Bom.L.R.1255. 


————§. 4A(aXiil)}—Whether ‘an assessac 
maintained or had maintained for him a dwelling 
place within s. 4A(a)(il), how to be determined 
— Such n whether could be determined 
in light of ownershl of propery by assesseo— 
Assessee going to Ifrica and not likely to 
return to India—Father of assessea making 
gift of his house situated in India to assessee but 


continuing to stay therein—Assessee and his 
family co to India for skort perlod and 
staying In ase— assesses 


within s. 4A (a) (ii). 
In order to decido whether a case falls under 
s. 4A(a)(t) of the Indian Income-tax Act, 1922 
or not, the vital fact to determine is not the 
ownership of the property, but the right of 
the assessee to de in a building which is 
ready and fit for his occupation and which is 
intended to be used by him as his home. The 
ing or a portion of the building must be 
to him and must be at his disposal and 
he must be in a position to go and occupy it 


the father to continue to stay in the 
the father had no house to stay in 
and as there was no likelihood of his returning 


to India. The assessee came to India on Sep- 
tember 3, 1946, and sta in this house upto 
December 3], 1946. assesses’s wife who 


es. 4A(aXH) of the Indian Income-tax Act, 1 : 


Held, that the house in Kaira was a dwelling 
house of the father of the assessec, 
that it was not established by the Department 
that that house was maintained for the assessec 
as a dwelling house or that the assessee himself 
had maintained it as a dwelling house, and 
that, therefore, the case of the assessee did 
not fall under s. 4A(a)(if) of“ the Act. 
Comaak. INC.-TAX, B’BAY y. FULABHAI KODABHAI. 
59 Bom.L.R.440. 


——S. 7, EXPLANATION 2—Meaning of 


expression “compensation for loss of emptoy- 
ment’ — Whether such compensation limited to 
lable in law to 


employment” used in A 2 tos. 7 
of the Indian Incometax Aet, 1922, refers 


to dny payment’ maéde, whether under'a logal 
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liability or voluntarily, to compensate 


as a solatium for the loss of employment suffered 
by the employee. Such a payment would come 
within the Explanation 


———_S. 5 2}—C Ag so 

Act, 1948 (H of 1956, Secs 4(1 BO) Con 
servancy tax and water rate by Nagpur 
Corporation whether taxes levied “in respect 


ax levied by 


by a local authority is not attracted 
by reason of the fact that the py a, 
aiid further, that the tax ia really meg A 
for services rendered, then it is not a tax 


of the third to s. 92) of the Indian 
Income-tax Act, 1922. 
The co and the water rate 


Comma. OF INC. Tax. r. M. G. CHTNAVIS. 
59 Bom .L.R.1228. 


———S. 10—Mutwal association, income of, 
whether liable to tax—Princtple of mutuality 
—Test of mhu : 

The income of a mutual association is not 


words there must 
contributors of ae send ane the 
in that fund. Unless 


: 
l 


of the association 


w 
be liable to tax, because tho identity is not 
established between the association as a whole 
and the members who do business with it. 
ISMAILIA GRAIN MERCHANT y. Comer. I. T. 


39 Botn.L.R.521. 

—S. 10—Assessee share of loss in 
fis ee 

in same year of assessrment— Amount of profit 

ex amount of loss—U\ ered firm taxed 

separat Department taxing me of assesses 

from o sources at rate e to his 


total income by setting off his share of profits 
against his share of loss—Whether 
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riso to s. X2) A 
local 
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INCOME TAX ACT, 5. 10—(Cortd) 


tered firm the assessce’s share of prpfit was 
Rs, 26,110 the same assessment year 
British Indian income 


by to probe into the intentions of the 
ure and by considering what pas the 
su of the matter. 
assesses company agreed to relinquish 
its In the g agency commission 
in mills as managing agents, 


or er of the , but from 
t of the g cy by 

the company therefore, it did not 
unt to a le to tax within the 


g of s. 12B Fine Income-tax Act prior 

t by Act LXVII of 1956. 
Inc.-Tax y. PROVIDENT INVESTMENT Co. 
39 Bom.L.R.925. 


to i 


— m 
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INCOME-TAX ACT, 8. 12B(J), SECOND 


PROVISO—Certaéin as pe on partitio 
1932 coming to share of assesses 


n n in 
int family property Hindu 
A eeeee cad d a Sa 


share 


Assesses selling 
meking capita? 
to aiik g ieh r 

being possession o 
Sen t kl OsSCISIORN 
plated b 


or act 


tion of the section. 
In 1932, a 
asscesce and 


sons and on that partition that property agaa 


came to the share of the asseascc. 
the assessce sold the pro 
capital gain of Rs. 97,251. 


ment seeking to bring this capital gain to tax, 


97,251 was exempt from “capital 
virtue of the second proviso to s. 1 
Indian Income-tax Act, 
joint family was the owner of the pro 


he was 


as agi Maori 
ing period of four years ch was necessary 
to make up the seven years prescribed by the 


proviso :— 


Held, that the possession contemplated in the 
Act is a 


second proviso to a 12B(/) of 
jest poo ene not actual possession, 


that as the juridical possession of the property 
was not with the assesses, but with the assessee 
along with his sons who were the co-parceners 
and who constituted the joint and undivided 


family at the material time, the case of the 


assessee dtd not fall within the second proviso 
to s. 12BC/). 

It is a mistake to attempt to gather the inten- 
tion of the Legislature or to construe a section 
by considering what difficulties will arise if a 

icular construction was given to this section. 
T vo ema p E E adialahet att 
are possible it is to lean in favour of that 
construction which» would lead to the least 
amount of difficulty and which would be most 
favourablé to the assessec. if the construc- 
tion is clear, then it y for the Legislature to 
amend the law so as td avoid hardships being 
caused to certain type of BA 
RowJI SOJPAL y. COMMR, INC.-TAX, Y. 
59 Bom.L R.4448. 


e___ dS, 142). See INComE-TAX ACT, 1922, 
S. 10. 59 Bom.L.R.1216. 


. 16I). Ses INCOME-TAX Act, 1922, 


S. 10. 59 Bom.L.R.1216. 
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in 
P gain -Whether ansesse entitled 
second proviso tos. 12B(1) 
perty for seren 


contem- 


o 
proviso whether juridical P 
n—Construction of statute— 
Ethie to construe a section in light 


of difficulties created by a particular construc- 


on was effected between the 
brothers who formed a joist 


and made a 


1922, inasmuch as 
durin fie ee 


1887 


à 
INCOME-TAX ACT, S. 18A—“Date of the 
assessment” in se 18A(5) whether means date 


of valid and effective assessment. 
The on “‘the date of the assessment” 
in s 18A(5)' of the Indian Income-tax Act, 


1922, means the factual date of the assessment. 
The assessee advance tax under s. 18A 
tax Act, 1922, and its 


on March 30, 1948. On appeal by the assesses 
the Appellate Assistant Commissioner directed 
the Income-tax Officer to make a fresh assess- 
ment and this was made on January 25, 1954. 
the on whether the assessse was enti- 
to ee ee ee it 
made under s. 18A from the date of the payment 

1 or to January 25, 1954, 
was contended that the date of the assesament 


Held, that what was contemplated under s. 
18A was the factual date of assessment and 


———_S§. IKD. Ses Income-Tax Act, 1922, 
S. 10. 59 Bom.L.R.1216. 


——_——§. 31 (3}—~Powers which can be exer- 
cised by Appellate Assistant Commissioner on 
appeal by assessee—Whether any limitation 
upon Powers and nature and character 
of such limitation—Assessee in appeal before 
A.A.C. comp of assessment under parti- 
cular head—Whe open to A.A.C. to deal 
with another het at ho ie sd assesre¢ 
had not appealed—D n between subject 
matter of appeal and subject-matter of assess- 
ment. 


- Once an assessment eomes before the Appe- 
late Assistant Commissioner, his competence 
is not restricted to examining those aspects 
of the assessment which are complained of by 
the assesece ; his competend ranges over the 
whole assessment and it is open to him to 
correct the Income-tax Officer not only with 
régard to a matter raised by tho assessee but 
also with to a matter which has been 
considered the Income-tax Officer and 
determined in the course of the assessment. 


The Appellate Assistant Commissioner has 
been constituted a revising authority against 
the decisions of the Income-tax cer not 
in the narrow sense of revising what is the 
not in the sense 


authorty in 
is before him, 
he can revise not only ultimate compu- 
tation arrived at by the Income-tax Officer 
but he can revise every process which led to the 
ultimate computation or assessment. What he 
can, therefore, revise is not merely the ultimate 
amount which is Hable to tax, but he is entitled 
to revise the various decisions given by the 
Income-tax Officer in the course of the assess- 
ment and also the various Incomes or deductions 
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which came in for consideration of the Income- 
tax Officer. 
NARRONDAS MANORDASS 7. ComMMR. INC.-TAX. 


59 Bom.L.R.511. 
————8. 31 (Xb). See ĪNCOME-TAX ACT, 
1922, 8. 66 (5). 59 Bom.L.R.1249. 
—__-—__-§, 33. 


The word “thereon” in s. 33 of the Indian 
Income-tax Act, 1922, limits the furisidiction 
of the as age ey Tribunal to the grounds of 
appeal before it. This, however, does 
not preclude the Tribunal from determining 
the matter on the basis of facts which have been 
canvassed before the Income-tax Officer and 
the A te Assistant Commissioner, on which 
a may have been recorded either 
the Income-tax Officer or the Appellate t 
Commissioner, but which did not become 
necessary for the determination of the assess- 
ment because a particular view of the assessce’s 
liability was taken m the asseesement proceed- 
ings, which view the Trifunal dissents from ; 
or where the Tribunal may accept that view, 
but upon a reference the view is held to be not 

by the High Court. 
Mis y. INCOME-TAx APP. TRE. 
' 59 Bom.L.R.1249. 


————8. 33(4)—Civil Procedure Code (V 
of 1908), O.XLI, r. 2—Appellate Tribunal, 
powers of, as Appellate Court— Whether pellant 
can challenge decinon of Appellate ant 


Commissioner on mot contained in 
grounds of a to Trnbsunal— gsion 
‘thereon’ in s. 33(4) whether restricts j A 


of Tribunal to grounds of appeal. 

Under the Indian Income-tax Act, 1922, the 
position of the Appellate Tribunal 1s the same 
as a Court of appeal under the Civil Procedure 
Code, 1908, and the powers of the Appellate 
Tribunal are identical with oe es enjoyed 

an appellate Court Code. 
"aes appellant E tho Acpeliate Tribunal 
can, therefore, challenge the decision of the 
Appellate Assistant oner even on a 

und nct contaiged in the grounds of appeal, 
fF the ‘Tribunal grants him leave to do so and 
if the other side has notice of the new ground 


which the appellant seeks to ° 
New INDIA Co. vy. INc.- 
TAX. 59 Bom.L.R 504. 


———S,. 34—-Notice under s. 34(1)(a) isswed 
within prescribed period but served upon assessce 
after such perlod—Assessment made ge ig 
to such notice whether yvalld—Applicability of 
first proviso to 3. 34(3). i 
The assessee made a return of his income for 
the assessment year 1943-44 and the asseesment 
was completed on that basis. It was then 
that the assesses had not shown a 
certain income and the Income-tax Officer 
issued a notice under s. 34(/)(a) of the Indian 
Income-tax Act, 1922, on March 20, 1952, 
and this notice was served on the assesses on 
April 16, 1952. This assessment was completed 
on March 28, 1953. On the aseessee challenging 
the assessment roa Pesia 28, an 
the d that no pursuant to w 
the ease eae made was. not valid, in-. 
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e 
n him within 
I) of the Act, 
the Department contegded that first proviso 
to s. 34(3) of the Act, applied, and inasmuch 
as the asecesment was completed gn March 
1953, the assessment was valid :— 
a a a esp ee ule 
ight years as required by s. 34, the t 
pursuant to the notice was invalid, and, 
therefore, the question whether the assessment 
order was valid under the first proviso to s. 34(3) 
did not arise. 
| The expression “issued” used in the first 
of the first to s. 43(3) of the 1 
tax 1922, should be equated with 
expression “served” used in s. 43) of the 


INc.-TAX, B’sAy vy. D. V. GHURYE. 
| 59 Bom .L.R.433. 


——S. 35— Taxation Laws (Extension to 
art tae States and Amendment) Act (LXVII of 
949), Sec. 7—Rectification of mistake in 
ment whether restricted to clerical or 
Ametical mistakes— Whether mistakes to be 
tified should be apparent on the face of the 
record—Income-tax Officer whether prohibited 


from looking at evidence on which assessment 


to ascertain whether error has been com- 
itted—Rectification of mistake in assessment 
ther ‘assessment’ within s.7 of Act LXVII 

of 1949. 
. Section 35 of the Indian Income-tax Act, 
22, which gives jurisdiction to the Income-tax 
cer to any mistake “apparent from 
record” of assessinent, is not restricted 
rectification of mistakes which are merely 
ical or arithmetical. The mistake must be 
mistake patent on the record and not a mistake 
may be discovered by a process of eluci- 
ation, argument or debate. All proceedings 
which constitute evidence on which the assess- 
ment order is passed should be regarded as 
rd for the purpose of s. 35 and the Income- 
Officer is not prohibited from looking at 
evidence to ascertain whether an error has 


committed. 
‘TReciication of a mistake in assessment must 
regarded as ‘assessment’ within the meaning 
of s. 7 of the Taxation Laws (Extension to 
ergod States and Amendment) Act, 1949. 
ARVIND MAFATLAL P. INCOME-TAX OFFICER. 
| 59 Bom.L.R.268. 


———S. 64—Notice issued to petitioners by 
Income-tax Officer to submit return by certain 
é—FPetitioners wri to Imcome-tax Officer 
challenging his jurisdiction tg issue notice or to 
are eer written before date when return 
to be made but received b e alle Dah 
after such date— Whether objection to j ction 
f beyond time and {@isdiction of Income-tax 
O could be called in question—Obfection as 
to his PL Scapa dismissed in limine by Income- 
as barrede by limitation—Whether 
nt n Ircome-tax Officer to refer 

n of | n to Commissioner. 
By a notice issued under s. 34 of the Indian 
Income-tax Act, 1922, the Income-tax Officer 
the petitioners to submit their return 
February 17, 1956. On the application 
ofithe petitioners the time for making the return. 


i 


cy 
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was extended upto March 29, 1956. On March 
27, 17, 1956, the petitioners wrote tothe Incom- tax 
Officer his juftisdiction to issue a 
ASHES OF to aaea (hems and hii leier ached 
the Income-tax Officer on March 31, 
Tho Income-tax Officer refused to entertain 
the application? of the petitioners with regard 
to his urisdiction on the ground that the juris- 

beyond time. The 


ore, the jurisdiction 
Income-tax could not be called in 
question. 


to the Commis- 


66 (5}—Words ™ co 
whether words o 
Nature of order that Ap 


which recorded by Income-tax 
A.A.C. but which finding not necessary for daler 
mination 


of assessment 
The words “conformably to such judgment” 
in s. 66(5) of the Indian Income-tax Act, 1922, 
aro merely words of limitation which ii 
cribe that whatever the Appellate Tribunal 
they must of necessity conform to the judgment 
of the High Court; but sub to confo 
to the fudgment of the High 
has to pass such orders as are necessary to 
dispose of the case, and the nature of the order 
that the Tribunal can pass in a case must 
depend on the circumstances of the case, the 
questions referred to the High Court and other 
relevant fActors. It is, therdfore, not correct 
to describe the order a Tribunal can pass 
ened 8. 65) of the merely as a formal 
order 
The word “thereon” in s. 33 of the Indian 
Income-tax Act, 1922, fmits the furisdictich 
of the Appellate Tribunal to the grounds of 
eappeal raised before it. This, however, docs 
not preclude the Tribunal from determining 
ihe mator on dhe basla of facta which have been 
canvassed before the Income-tax Officer and 
the Appellate Assistant Commissioner, on which 
a finding may have been recorded by alther the 
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Income-tax Officer or the Appellate Assistant 
Commissioner, but which finding did not become 


where the Trib t that view, but 
Soon a vefaretice the view i to be not justi- 
fled by the High 
RAJKUMAR MILLS 7. INCOME-TAX APP. 

59 Bom.L.R.124. 
INDIA AND BURMA GENCY PRO- 
VISIO ACT, 1940, 8.1. See GOVERNMENT 
OF INDIA 1935, Sr SCHEDULE, S. 72. 


—___—_§, 
AcT, 1935, oe nas S. 72. 
59 Bom.L.R.(S.C.)910. 


INDIA AND BURMA (TERMINATION OF 

EMERGENCY) ORDER, 1946. See GOVERN- 

MENT oF INDIA Act, 1935, 9th SCHEDULE, S. 72. 
59 Bom .L.R.(S.C.)910. 


INDUSTRIAL DISPUTES ACT (XTY of 1947), 
S. 2 Ss E definition of— 
Whether retrenchment of 
surplus labour in Baen or also includes 
termination of service of all workmen on transfer 

a dation cae. of statute 


Snare a de — Whether egsaon Jo "roundel pd 
mistaken has effect of 
making it law. 


keea ey ann cin 4 o and as 
used in s. 25-F of the Industrial Disputes 
Act, 1947, has no wider meaning than the 
ordinary, connotation of the word : 
it means tho discharge of surplus labour or staff 
tata ge Rat any reason whatsoever, 
otherwise punishment inflicted b 
ay el at a any at ara pR 
on where the services of gil workmen 
been terminated by the employer on a real 
and bona closure of business or where the 
sarvices of all workmen have been terminated 
by the employer on the business or unda- 
taking being taken over another employer. 
There is in fact a on between transfer 
of business and closure of business ; but so 
far as the definition clause is concerned, both 
stand on the same footing if they involve 
termination of service of the workmen by the 
employer for any reason whatsoever, otherwise 


toon La no case ia there aay retreachnmeat, 


a lieve is cisha ee of tarlis labonr orto 
in a continuing or industry. 

An artificial definition may include a meaning 
different from or in excess of the ordinary 
acceptation of the word which is the subject of 
definition ; but there must then be compelling 
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ee ne ee 
as destroying the essential meaning of the word 
defined. 


Legislation founded on a mistaken or erro- 
neous assumption has not the effect of making 
that the law which the Legislature had erro- 
neously assumed to be so. 

HARIPRASAD SHIVSHANKAR vp. A. D. DIVELKAR. 
59 Bom.L.RB.(S.C.)384. 


—————S. 25F. See INDUSTRIAL DISPUTES 
ACT, 1947, S. 2 (00). 59 Bom.L.R.(S.C.) 384. 


—— S. 25G. See INDUSTRIAL DISPUTES 
ACT, 1947, S. 2 (00). 59 Bom.L.B.(S.C.)384. 


—S. 25H. See INDUSTRIAL DISPUTES 
ACT, 1947, S. 2(00). 59 Bom.L.R.(S.C.)384. 


INDUSTRIAL DISPUTES (AMENDMENT 
AND MISCELLANEOUS PROVISIONS) ACT 
(No. XXXVI of 1956), S. 33—Constitution of 
India, art. 227—Appeal lodged with Labour 
Appellate Tribunal and heard and sed of b 
Tribunal bk coming fhto o n of 3. 33 
and High’ Court after its coming into operation 
order of Tribunal under art, 227— 
Court whether justified after quashing such o 
to direct Tribunal to re-hear appeal—Whether 
such appeal can be heard by Tribunal as pending 
appeal under s. 33(2\a)—Whether expression 
pees nding before the Appellate Tribu- 
nal” Ins. ANA) mean proceeding not lawfully 
disposed of by Tribunal—Court by order + efusing 
fo grant adfourmment—Whether High Court 
under art. 227 can interfere with: such order. 
A registered Trade Union preferred an ap 
against an award made by the Industrial Tri- 
bunal to the Labour Appellate Tribunal under 
the Industrial Disputes (A te Tribunal) 
Act, 1950. On April 27, 1956, a notice was 
sent the office of the Labour Appellate 
Tribunal to the Union informmg them that 
the appeal was ready for hearing and would 
be set down for hearjng at short notice. On 
May 29, 1956, another notice was sent to the 
Union intimating that the date fixed for hearing 
of the appeal was Jufle 1, 1956.. The Union 
received this notig¢: in the afternoon of May 30, 
1956. On the date fixed for hearing the Joint 
Secretary ofthe Union appeared before the 
Labour Appellate Tribunal and informed who 
Tribunal, that the Secretary of the Union who 
had prepared the case and was fully conversant 
with its facts was in and the counsel 
who had a before the Industrial Tribunal 
was also ill and as it was not possible to secure 
the services of another counsel and as the case 
could not be ar at such short notice, he 
requested the Tribunal to grant ar adjournment 
to enable the Union to submit an effective 
argument in support of the appeal. The 
counsel for the respondents to the appeal had 
no objection to a postponement of the hearing. 
The Tribunal rejected the application for adjourn- 
ment and ordering the case to proceed, called 
upon the Joint Secretary to e his submis- 
sions. The Joint Secretary stated'that he had 
“nothing to submit” in support of the appeal 
and thereupon the Tnbunal without considering 
the merits dismissed the appeal. In an applica- 
‘ton filed in the Court under art. 227 of 


the Constitution .of India for setting aside the |. 
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pelea ent i rao Pe ty eat Ve 
ae E d S a sod of By the Trbunal 
without a hearing the 


See E of 
the appeal without considering the merits had 
passed an order which it was incompetent toe 
ran a T e Ns eri A 
Tribunal was liable to be corrected by the 

Court ın exercise of the powers under art. 

of the Constitution ar i could quash 


‘the order, 


that in view of the provisions of the Indus- 
tgial Disputes (Amendment and Miscellaneous 
Provisions) Act, 1956, the High Court was 
unable to give any positive direction to the 
Tribunal to proceed with the hearing of the 
appeal because that Tribunal quae these pro- 
ceedings had ceased to exist and 

that the power of the High Court to quash 
the order passed by the Tribunal in the pro- 


ceeding brought before the High Court, was 
not affected by reason of extinction of the 
Tribunal 


The question whether adjournment in a case 
before a Court should be granted to enable 
the to make an effective representation Is 
ay one of discretion of the Court before 
which the proceeding is pending, and normally 
eben: Jurisdiction under art. 227 of the 
Constitution of India, the High Court will not 
be justified in interfering with an order passed 
by the Court refusing to t an adjournment. 

‘The fact that a proceeding is pending ia. tho 

Court against the order of the Appellate 
Tribunal in which jurisdiction under art. 227 
of the Constitution of India is invoked, and in 
which, if the application is successful, an order 

uny the adjudication by the Appellate 

ri may be passed, and if the Tribunal 
continued to exist, an order giving some appro- 

late direction may have been made, does not 
Tistify the Hi in passing an order 
directing the Tribunal to bear a proceeding 
which by s. 33(2) of the Ind Disputes 
(Amendment and Miscellaneous Provisions) 
Act, 1956, it is incompetent to hear. 

The n “proceeding before 
the A te Tribunal” im s. 33(2) (a) of the 
Industnal Disputes (Amendment and Miscella- 
neous Provisions) Act, 1956, does not mean 


a Bt pora p lawf disposed of by the 
À te Trbunal”. It the passing of 
a final order that a proceed ceases to be 


pee ae the Tribunad, and it is not postu- 
ated t the final order must be an order 
legally correct as*well. e 

Cases in which appeals or ings which 
wero lodged with thé e Tabs and 
were heard and disposed of before the date 
on which s. 33 of the Industrial Disputes 
CAmendment and Mi@ellanecous Provisions) Act, 
1956, was brought into operation cannot be 
heard as if ek were pending cases, merely, 
because the High Court or the Supreme Court 
sots aside the orders of the Tribunal after tha 


- 


1987. ] 

e 
INDUSTRIAL DISPUTES ( ELLATE 
TRIBUNAL) ACT (XLVII of 1950), S. 7— 
U. t of workmen 
for behaviour to its Labour 
and urts ho order 
service bona fide Standing Order 
framed by after die notice as pres- 
cribed—Ap e Ti holding order passed 
by» undert amounting to imposing penalty 
or misconduct and ore deemed to be 


Order mot co Tribunal 
had jurisdiction to ipreciate facts and kold 
ee deemed to have been 
passed particular Stgnding Order 

A terminated the 
services of its in view of his behaviou# 
which was fo Cap cape sag HO 
king of the undertaking. No order dismissing 


a itself to the question whether 
the order passed ted 
to im upon the employee. It 


no such inquiry was obli , and it reversed 
a order passed by gat Car 


aa ea T employment under Stan 
Order No. °26, it was not open to the Trib 
conclusion upon the facts that the 


case was one where penalty was imposed upon 
the emp air ody vade 
23 :— 


s. 7 of the Industrial ees ( els 
Tribunal) Act, 1950, end had 
Gott whieh es aot vested ii E by I r aa 

that the°Tribunal should have accepted the 
10 inga of fact amived agli the Laboot Conti, 


woe ee EE 
liable to be set asi 

The form of the order“terminating employ-- 
ment is not always decisive of the true nature 
ef the order. eet fasion 


Fn A N oase ra psy camouflage 
from employ- 


meat, tho Labour puri may be encitled O come 
to the conclusion, having regard to the circums- 
tances in which the order was passed, that the 
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INDUSTRIAL DISPUTES 
TRIBUNAL) AGE, S. 7— 


requisite formalities not having been followed 

the order was unlawful and cannot be given 

effect to. 

MUNICIPAL Corp., B’BAY y. LABOUR APP. TRIB. 
59 Bom.L.R.413. 


INTEREST, Grant of, pendente lite. 
The gran Of interest pendent lite or interest 


-subsequent to the date of the decree is in the 


discretion of the Court, but that discretion 


tiff in such cases unless he by his conduct 
eee UEa OTSE ta (De grant of such 
orest. 


INTERPRETATION OF STATUTE, social 
No labour legislation, no social legislation, no 


economic tion cap bo considered Court 
ee app 


particular 
and coloured by his 


be tae tage ea society. But ae 


or a Court may a 


pproach a 
it cannot pea enone parte that al 
priest aimed at bringing ut 
social 


justice. 
PRAKASH COTTON MILLS y. STATE OF BOMBAY. 
59 Bom.L.R.(0.C.J.)836. 


JURISDICTION—Chil Courts—P 
Swit by plaintiff ~ Aea High 
against in possession for N eN 
tea ease Gil sera A 
rent not Plainti 
ae ria ip 
fees Act, 1870, so as to gwe j oe 
Court to try sult—Such suit whether 
possession AE e oe of 
Court to try 
The plaintiff cannot by merely so “draftih 
his prayer as to exclude or include reliefs whi 
can or cannot be ted by a Court, confer 
onie Cont jaruciction ta try the mil It is 
necessary to consider what the cause of action 
in the plaint is and what is the substantive 
relief which the plaintiff will be entitled to if he 
succeeds in the suit, in order to determine 
whether the Court has jurisdiction, irrespective 
A what gs bape the draftsman has thought fit 
put in Inint. Therefore what would 
bo @ normal “fut for possession cannot be 
converted, at the will of the draftsman of the 
plaint, into a suit for injunction 
a tanda njonetion requiring 


AF 


payed fur e-decleration that thé 
meea So e ee 
premises and for a mandat n 
directing the defendant to remove himself 
from the premises. The plaintiff valued the 
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JURISDICTION—(Contd.) 
j e 


diction io the Court although the rent of tho 

ee ee ie aa 

t was admitted by the plaintiff 
in 


t 

| 

Sg 

: 

a 
9 
i 


: 
g 
; 
3 
l 
Poa 
8 
È 


y 
PEF 
Ta 


D, 
could claim on the authority of esto 
v. Nariman Minoo, 55 Bom L.R. 418, would 
the relief of possession and not of injunction, 
and 


STATE Y. SITARAM DHONDU. 


LETTERS PATENT, Cl. 15—Order refusing 
to appoint receiver—Whether such order judg- 


ment cl. 15—Matntatnability of appeal 
from order. 
An order to appoint a receiver is 


the meaning of cl. 15 


SALEMOHMED y. MOHAMED TAHER. 
59 Bom.L.R(O.C.J.)1193. 


LIMITATION ACT Ux of 1 
The Indian Limitatlon Act, 


1908, does not 

a claims referred for adjudication under 

glee. Yass in s 54 of the Bombay 
Co-o Societies Act, 1925. 

SAVITRA KHANDU Y. NAGAR Co.-op. SOCIETY Ltd. 

59 Bom.L.R.4a5. 


—______§. 13—Part B States (Laws) io 
0 195 I)— Defendants 

en aM business upto 1950 in Part B State— 

Plaintiff, commission agent of defendants, filing 


suit in 1953 against ie ore 


1950 to 

s. 13 by A o fb of 

deprives plaintiff of benefit of exclusion 
tained under s. 13. 

The defendants who upto January 26, 1950, 
were residing and carrying on business in the 
former Jaipur State, mpiya e plaintiff, 
who was doing business bay, as their 
commission agent, to enter into certain transac- 
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( Indian Limitation 


cal possessio 


in of transactions comp 
Whether | Conti entitled to exclude period upto 
bring eu within time—Amendment of 
ct 


 fvot. irx. 


e ° 
LIMITATION ACT, 8S. 13—(Contd.) 


© 
plaintiff filled a suit against the defendants to 
recover this amount. The plaintiff sought to 
bring the suit wi time unda s. 13 of the 
1908, on the ground 
that the defendants were residing and carrying 
on business in a foreign territory upto January 
26, 1950, and, therefore, this period should be 
excluded. Tho defendants contended that lodk- 
ing to the law which was in operation at the 
date the suit was filed, the plaintiff was not, 
entitled to exclude this period. On the question 
whether the plaintiff could be deprived of this 
exclusion of time because Part B States a 
Act, 1951, by amending s. 13 of the Indian 
Limitation Act, 1908, had used the on 
“India” which included the Part B State of 


ur :— 

eld, that the amendment of s. 13 of tho 
Act did not retrospectively deprive the plaintiff 
of the benefit he had obtained under s. 13 
iar g him to exclude the time during which 
the defendants had resided in a part of India 
which at that time was foreign 
country. 

The amendment of s. 13 of the Indian Limi- 
tation Act, 1908, is ivo and what the 
a sn intended was that from April 1, 
1951, no time should be excluded if the defendant 
resides in a part of India which at one time 
was. foreign country and had ceased to be 
foreign country. But the Legislature equally 
wanted the Court to reco the fact that 
prior to April 1, 1951, part of India 
which endant had resided was nen 
country and that eat paki during which 
had so resided came wi the of s. 13 
as it then was, and the plaintiff was entitled to 
exclude that time in computing the period of 
limitation. 

CHOTMAL GANESHRAM y. RAMCHAND. 
59 Bom.L.R.(O.C.J.)828. 
——__—S. 30. See LIMITATION ACT, 1908, S 13. 
59 Bom.L.R(O.C.J.)828. 
———ART. 10—Pre-e a—Limitation— 


Property sold admitting of physical n— 
unable to obtain n owing to 
obstruction of third party— er this amounts 


to making property not admitting of sical 
ss aed tor dee hee: 
a” whether refers to trab of 
vendor to deltver n to chaser. 
Article 10 of the Limitation Act, 1908, 
provides two alternative points of time for 
commencement of the iod of limitation. 
If the subject of sale of physical possos- 
sion, then the period of limitation commences, 
to run from the date on which physical posses- 
oe ee ee ee ee ae deca 
by the purchaser. the o doos 
not admit of ‘physical Secunia r 
period of limitation to run from the 
date when the t of sale is 
What is decisive under art. 10 of the Act is 
subject of sale. what is sold is 
which admits of physical 
Circumstance that the is by 
of some obstruction raised aa third part» 
unable to obtain possession, not make it 
of sale not see og OL physical 
possceaion. In other words, aera 
n” 


possessio | 
not refer to the inability of the vendor to deliver 


perty 
the 
reason 


1957. 


e 
LIMITATION ACT, Art. 10—(Contd,) 
It refers to the 


cannot be physicall 
second past of art. 10 applios. 
KASHIRAM KADTU y. RAJARAM DAULAT. 

3 . 59 Bom.L.R.1073. 


——— Art. 143. See BowBAy TENANCY AND 
~AGRICULTURAL Lanps AcT, 1948, S. 27 (D. 
59 Bom.L.R.62. 


—_—_—_—Arts. 164, 181. 

Article 164 of the Indian Limitation Act, 
1908, does not apply to an application made 
by a defendant to set asido a decree passed 
against him in a summary suit when he was 
precluded from appearing by reason of the fag 
that leave to ead yee oe Such an 
ee falls under O. , I. 4, of the 


vil Procedure Code, 1908, and tho article 


that would apply to it would be the resid 
art. 181 of Indian Limitation Act, 1908. 
P. N. Fr y. OVERSEAS FIM Corp. 

59 Bom.L.R.(O.C.J.)406. 


MADHYA PRADESH ABOLITION OF 
PROPRIETARY BANDS ACE CG MAH- 
ALS, ALIFNATED ACT (I of 1951), 
S. 17—Whether term “ secured debt” in s. 

age decree against pro- 


in State and such interests 
wae so vested—Expressions “secured debt” 


nus-— 
Exercise of powers respect of 
matter determined by civil Cowrt how far affects 
determination by — Notice under s. 20(1) 
whether necessary before Claims Officer can 
exercise his jurisdiction over matter brought 
before him. 
The term “ secured debt” in s. 17(a) of tho 


a scat aaa A Ta TO o T 
provisions of ss. 22, 24, 27 and 28 of the 
Madhya Pradesh Abolition of 

Rights Act, 1950, apply to “a secured claim 
pi well peto A a pecora Er 
Pona Are Pee ayon moa ne O the 


ne pomera onna ee a A 
Abolition of Proprietary Rights Act, 
veeriding nature, and once 


give way. 
Tho {sio of a notice by*a Claims Officer 
under s. 20(/) of the Madhya Pradesh Abolition 


of Proprjetary ts 1950, is not a neces- 
sary condition for enab him to exercise 
En over the matter ught up before 
SHmH MOHAMMAD 7. VINAYAK WAMANRAO. 

e 59 Bom.L.R.727. 
——— S, 19. See MADHYA PRADESH ABO- 
LITION OF PROPRIETARY RIGHTS (ESTATES, 

ALIENATED LANDS) Act, 1951, 8. 17. 
59 Bom.L.R.727. 
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E E PRADESH ABOLITION OF PRO- 
PRIẸTARY RIGHTS , MAHALS, 
ALIENATED LANDS) ACT, S. 20. Sse 
MADHYA PRADESH ABOLITION OF PROPRIETARY 
Ricuts (ESTATES, ALIENATED LANDS) 
Act, 1951, S. 17. 59 Bom.L.R.727. 


— ŞS, 22. See MADAYA PRADESH ABO- 
LITION OF PROPRIETARY RIGHTS (ESTATES, 
ALIENATED Lanps) ACT, 1951, S. 17. 

59 Bom.L.R.727. 


—_—_—_——§. 24. See MADHYA PRADESH ABO- 
LITION OF PROPRIETARY RIGHTS (ESTATES, 
MAHALI, ALIENATED LANDS) AcT, 1951, S. 17. 

59 Bom.L.R.727. 


—_—_—__§. 27. See MADHYA PRADESH ABO- 
LITTON. OF PROPRIETARY RIGHTS (ESTATES, 
MAHALS, ALIENATED Lanps) Act, S. 17. 

59 Bom.L.R.727. 


———S. 78. See MADHYA PRADESH ABO- 
LITION OF ProrrieTARY RiqgHtTs (ESTATES, 
MAHALI, ALIENATED LANDS) ACT, S. 17. 

> 59 Bom.L.R.727. 


—_——-§. 33 (c). See MADHYA PRADESH 
OF PROPRIETARY RIGHTS (ESTATES, 

MABALS, ALIENATED Lanps) Act, S. 17. 
59 Bom.L.R.727. 


MAHARAJA SAYAJIRAO UNIVERSITY OF 
BARODA ACT (Baroda XVII of 1949)}— 


Student ie Untrer on examiners’ report 
found gu by pales Fe of practising aur 
means at examination—Syndicate canceiling 


wy the Syndicate, con that the enquiry 
held the Syndicate into his alleged mis- 
conduct was a quasi- iry, that the 

te was bound to him an opportunity 
of submitting his on the charge 


1334 


MAHARAJA SAYAJIRAO UNIVERSITY OF 
BARODA ACT—(Contd.) > : 


a candidate in the course of the examination 
was acting in an administrative capacity, and 
the decision of the University to the 
alty on the petitioner was not open to review 
byte Court unless it was shown to be arbitrary, 
capricious or mala fide, and 
that as there was no obligation upon the 
University under the ordinance to give an 
op ty to the tioner of being heard 
say his defence when it me that oon 
was called for agamst as punishment for 
having used unfair means at the examination, 
the failure to give this opportunity to the 
petitioner did not vitlate the order passed by 
the Univeraity. 
NANIK y. UNIVERSITY OF BARODA. i 
59 Bom.L.R.569. 


MAMLATDARS’ COURT ACT om. A a) 
I » 8. 26(6}—Bo Tenancy - 
ra a T A, 
Sec. ee aie of 7 s. 26(b) 
of Act II o , mea of— OE 

jo be a proceeding under Bom Act HI 
of 1906 by reason of 3. 72 of Bom. Act LXVII 
of 1948 whether falls within words “ under this 
Act” in 3. 26(6) of Act H of 1906. 

The words “under this Act” in 8. 26b) of 
the Mamlatdars’ Courts Act, 1906, mean 
“under the Mamlatdars’ ae Act, 1906.” 

A petiton under the Bombay Tenancy and 
Agricultural Lands Act, 1948, is deemed to be 
a plaint under the Mamlatdars’ Courts Act, 
1906, under s. 72 of the Bombay T and 

cultural Lands Act, and s. 26(5) of the 
amlatdars’ Courts Act, 1906, does not provide 
that the former should have been 
or should be deemed to have been under the 
Mamlatdars’ Courts Act. It only provides 
that the former proceeding should have been 
under the Mamlatdars’ Courts Act and, tbere- 
fore, a proceeding, which is deemed to be a 
p under thateAct, cannot fall within 
the words “ ulider this Act” in s. 26(5) of the 
Mamilatdars’ Courts Agt 

MotTiRaAm RAOJI y. SIDRAM TIPPANNA. 

R ° 59 Bom.L.R.1076. 


MANAGER—Hindn Law—Manager of estate 
of adult of unsound mind— Whether such manager 
can alienate property for legal necessity. 

Under Hindu Law the de facto of 
the estate of an adult Hindu who is incapable 
of contracting because of wunsoundness of 
mind, cannot alienate his property even in 
caso of legal necessity. 
NARAYAN VENKATRAO vy. RAMCHANDRA. 

59 Bom.LR.(F.B.)763. 


MANAGER of Jaht Hindu family who is not 
father declared insolvent—Whether his right to 
alienate joint family property for legal necessitf 
or be fe ea in Receiver under 
s. 28A—Capacity o manager to allenate 
family property whether comprised in expression 
si ” in s 28A, 

Awi the manager of a joint Hindu family, 
who is not the f , is adjudicated insolvent, 
his right to dispose of property of the joint 
family for p of necessity or benefit 
to the atate whicli hs before his insolvency, 
is aot vestod in the Receiver in insolvency 
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MANAGER—(Contd.) , 


oa 28A of the Provincial Insolvency Act, 
What avails the Hécsiver as property of the 
insolvent is the capacity to exercise the power 
in or over or in respect of pro which the 
insolvent might have exerci or his own 
benefit. The key words used in s. 28A of tho 
Act are “for hisyown benefit.” When the 
manager of a joint Hindu famuy, who is not 
the father, exercises his power of 
property for the benefit of the joint family for 
purposes of legal necessity, he does not exercise 
the power for his own benefit. A Hindu 
father, however has the power or capacity to 
dispose of for his own benefit the interest of 
his sons in pr family property, and by the 
Operation of s. 28A such capacity may be 

exercised by the Receiver. 
RAMANLAL MANILAL v. MANILAL LAXMICHAND. 
59 Bom.L.R.1243. 


MENS REA— Whether constitutent element 
of an offence. 

In order to find whether means rea 1s or is not 
a constitutent element of an offence created 
by a statute, one must turn to the words of 
the statute and seo what the intention of the 
Legislature was when it created the offence by 
enacting the statute. Did the Legislature 
intend that the doing of an act per se, without 
ean more, should constitute an offence 
or did it intend that the doing of it with a 
certain state of mind should amount to an 
Offence? If the essence of an offence by 
solely in the doing of an act and nothing more 
was required, the queston of means rea would 
not arise, and the state of mind, knowledge or 
intention of the doer would be irrelevent. 
On the other hand, if tho Legislature intended 
that the state of mind of the doer should be a 
constituent of the offence, the prosecution 
would fail without the proof of mens rea. 
STATE 7. ISMAIL SHAKUR MorANI (2). 

59 Bom.L.R.491, 


MINES ACT (XXXV of 1952), S. 79—Limitanon 
for prosecution under Act—Amendment of 
complaint six months after commission of offence, 
whether valid. 

Section 79 of the Indian Mines Act, 1952, 
purports to lay down a limitation for prosecu- 
tons under that Act, and the words of the 
section do not allow of any exception to the 
limitation laid down under cls. (D, GN and (iri) 
thereof. 

If a complaint under this Act is filed and then 
sought to be amended beyond six’ months from 
the date on which tho offends is alleged to have 
been committed pr from the date when the 
offence came to the knowledge of the faraor, 
the amendment cannet, bo deemed to relate 
back to the date of the of the*original 
complaint, but must be jud as on the date 
of the amendment è 

Under s. 79 of tho Indian Mines Act, after 
the lapse of the time provided therein, a valuable 
right accrues to the namely, a right 
not to be prosecuted thereafter, and that right 
cannot be taken away by an amendment of the 
complaint. 

ABDULLABHAI KASAMALI v. THE STATE. 
59 Bom .L.R.1163. 


sing of 
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MINOR, Validity of contract on behalf of. 

Thé true test for validity and enforceability 
of a guardian’s contract of sale on behalf of 
a minor is whether it is by a competent guardian 
and for legal rfecessity or benefit of the minor's 
estate. 
Gusona Tu_siRAM yp. NILKANTH KESHEO. 

59 Bom.L.R.1123. 


a 
MORTGAGE—Mortgagee and another in 
. occupation of separate portions of premises 
mortgaged as tenants of mortgagor on date of 
mortgage—Rent note executed by mortgagor 
in favour of mortgagee simultaneously with mort- 
gage deed in respect of portion occupied by 
mortgagor in premises—Rent payable by mort- 
ages and other tenant to be credited towards 
Tioti on mortgage amount—Rent payable by 
mortgagor under rent note equivalent to amoung 
of interest on mortgage sum after taking into 
account rent payable by ee and the other 
tenant and credited to interest—Sutt by 
mortgagee 
possession of premises leased and for arrears of 
rent—Whether relationship 
tenant created between mort 
—Maintainability of swit for eviction. 


The defendant mo with ion 
his house to the plamti FP ie conan erncaat 
deed the mortgage 


and under the mortgage 
amount was to carry interest at a certam per- 
and the period of redemption was 
fixed at one year. At the date of the mortgage 
different portions of the house were occupied 
by the plaintiff and another n as month 
tenants of the defendant and the latter himsel / 
occupied the remaining porton. Simul- 
taneously with the mortgagea rent note was 
executed whereby the portion of the house in 
defendant’s occupation was leased back to 
him the plaintiff for a term of six months 
at a stipulated monthly rent which, after taking 
into account the amounts of rent payable by 
.the plaintiff and the other tenant ch were 
to be credited towards the interest, was equl- 
valent to the amount of interest on the mo 
sum. In a suit by the plaintiff in oon 
defendant for possession of the po leased 
out to him and for arrears of rent on the strength 
of the rent note, the defendant contended, 
that the rent note was a nominal document 
executed fèr une Pe t of interest, that 
no relationship of ord and tenant was 
created and that the plaintiff could not, there- 
fore, sue for eviction or rent on the rent note :— 
Held, that the mortgage deed and the rent 
note formed part of one and the same tran- 
saction, that the passing of the rent note was 
merely a devise tp ensure eeu eY Pe of 
interest, that no relationship of rd and 
tenant was intended to be created thereby 
and none “vas created and th&t, therefore, the 
plaintiff was not entitled to enforce the rent 
note and, recover on of the premises 
occupied by the defendant. 
HARILAL BHAGWANIJI y. HEMSHANKAR. 
© 59 Bom.L.R.8sr. 


MOTOR VEHICLES ACT (IV of 1939), 
S. 42—Motor vehicle driven in contravention 
of s. 42(1)}—Whether under s. 123(1) only owner 
who drives motor vehicle made e— 
x i “whoever” in s. -123(1) whether 
rejers to owner of motor vehicle and not to driver 


Y 


GENERAL INDEX. 


‘under s. 48, such 


1835 , 


roe VEHICLES ACT, 8. 42—(Contd.) 


© @ 

who is not the owner—-Distinction between s3. 
42(1) and 123(1). 

The used in s. 123(/) of the Motor 
Vehicles 1939, is very much wider than 
the used in-s. 42(/) of the Act. 
Whereas s. 42(/) 
the owner of a 


an obligation upon 

not to use or permit to 
be used the vehicle save in accordance with the 
conditions of a t s. 123(7) penalises 
every person—be a driver or an owner— 
driving, using or letting out the vehicle for 
use in contravention of the provisions of s. 42(1). 
STATE 7. BALASAHEB BABURAO. 59 Bom.L.R.36. 


—__§ ——§. 123. See Motor VEHICLES ACT, 
S. 42 59 Bom.L.R.36. 


MUNICIPAL ACT (BOROUGHS) (Bom. XVIII 
of 1925), S. 33—Resignation of sixteen con- 
cillors out of hig htc intment of Chief 
He. er his re nt by remaining coun- 

rs—Petttion challenging appointment as be- 


yond aut Whether power under s. 48 
` subject to Whether municipality co 
tent to employ Pe aed o — Whether 


exception to r. 226 requires President to record 
reasons—Whether Municipality has power to 
gale ted officer. 

ven if a municipality has power to appoint 
a person after superannuation either temporarily 
under s. 33 of the Bombay Municipal Boroughs 
Act, 1925, or to give him a contract of service 
is subject to an age- 
Hmit imposed o rules for the of 
recruitment, and where the age-limit has not 
been observed, the intment 1s beyond the 


and ultra-yires of 

the munictpality. 
There is a power under s. 48 of the Bombay 
ATE Gat Act to enter into a contract 
of but that power is subject not only 
to the provisions of the Act, but also subject 
to the rules which are binding on the munici- 
poli eee a ae 

visions au hd. cage is Act” 
3. 48. 3 not only make contract subject to 
the provisions a ae but also subject to 
the rules made under the Act. 
Whether a ity is acting urfder s. 33 
or s. 48 of the Act ing an appointment 
to a post which falls within description of 

t municipal service and is included 
in the List in Schedule ‘C’ of the Rules, the 
municipality is not competent to employ a 
person who has passed the age of superan- 
nuation ; and if it does so, it acts beyond its 
competence, and the resolution is witra vires 
and unlawful. 
If it is competent to the General Board of a 
municipality fo resort to ‘the exception to r. 226 


and appoint a n who is above fifty-five 
years, it can ; be done in strict conformity 
with the ts of that ion, and 
these ts aro that the dent must 
record reasons for waiving the a 
limit Suh waacas mils be eenroved By 
the General Board. 
With to posts, which are 
by the rule as to superannuation, it is not 
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MUNICIPAL ACT (BOROUGHS) 8.48. See | MUNICIPAL ACT (CORPORATIONS) O- 
CHAPTER 


MUNICIPAL ACT (BorovaHs), 4925, S. 33. 
59 Bom.L.R. 1088. 


ordinary 
aa ee TO ele eire 
genera p o 
are not rentie to the the bonus claimed by 
them out of the surplus earnings of the said 
eae dus IP eet Cie de. 
including necessary o 
partment and deductions,for all prior charges. 
Under the Munictpal Act the income of one 
department is the income of the munici 
as a whole and that income is not ‘profit’ in the 
senso of bemg 
income m ca of particular 
individuals or share-holders. In its true nature 
or quality, such income is not profit in the sense in 
which that expression has been held to be the basis . 
for the grant of bonus in Muir Mills Co., Ltd. 
v. Suti Mills Mazdoor Union, Kanpur, ([1955] 
1 S.C.R. 991), though the word “profits” occurs 
in s. 65 of the Bombay M Boroughs 
Act, 1925, and has been loosely used in connec- 
tion with State Municipal 
The provisions of the Bombay Municipal 
Boroughs Act, 1925, spa grt a ag? 


purpose of determining the ee eee of 
the Municipal propery o or ; those vi- 
sons cannot be stretched ca that 
purpose for defeating a claim for bonus. 

ODA BorquaH Mow. y. Irs WORKMEN. 

59 Bom.L.R.(S.C.)235. 
e 

———8.63. ee MuntcipALACT(BoRroucns Ld 
1925, S. 58. 59 Bom.L.R.(S.C.) 
—_———-§. 65. See Municipal Act (Bo 
1925, S. 58. 59 Bom LE.S CIAS 


—_——_§. 66. See MUNICIPALACT (BOROUGHS), 
1925, S. 58. 59 Bom.L.B.(S.C.)235. 


—— S, 68. See MUNICIPAL ACT (BOROUGHS), 
1925, S. 58. 59 Bom.L.R.(8.C.)235. 


———_—§.71. See MuNiciPALACT (BOROUGH 
1925, S. 58. 59 Bom.L.R.(S.C. 


i è 
——sS. 309. See MUNICIPAL AcT 
(Borovucns), 1925, S. 58. 59 Bom.L.R.(S.C.)235. 


MUNICIPAL ACT (CORPORATIONS) (PRO- 
VINCIAL)—(Bom. LIX of 1949), SCHEDULE, 
CHAPTER VID, R. 7(/)}—Transfer of aiid le 
Act (IV fena 1882), Sec. PEREDE cher R 
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VINCIAL), SCHEDULE, 
R.7 (1).—(Contd.) 


taxes form of Ment for det rateabl 
J part of rent fo erhining e 


pre 
In a lease executed between the tenant and the 
landlord,. in respect of certain there 
was a covenant whereby the t was to pay 
the rent as well as the municipal taxes to the 
landlord. The municipal corporation cal- 
culated the rateable value of the under ® 
r. 7(I) in Chap. VII of the ule to the 
e Provincial Municipal Corporations 
Act, 1949, trea the rent and taxes as rent 
recovered the ord. The landlord con- 
tended that he was entitled to deduct the amount 
of taxes as he was merely the agent of the cor- 
Poration when he collected the taxes from the 
tenant and that the rateable value should, 
therefore, be fixed on the basis of rent alone :— 
Held, that as under the covenant the tenant 
e E eee Uae eee cen the 
po eo to pay theese was upon the land- 
SE ay 39 of the Act, the landlord, to 
that extent, was saved from payment of the 

taxes, and 
that, therefore, these taxes could be considered 
mas part of the rent for fixing the rateable 

oe ibe e 


Neen eS ?. oO aise AHMEDABAD MUN. 
CORPN. 59 Bom .L.R 379. 


—§ S$, 376—Coastitution of India, Art. 19— 
Power conferred upon Commissioner to grant or 
withdraw licence under 5. 376(5) whether consti- 
tutes unreasonable restriction n fundamental 
right of person to carry on hls business—Law 
conf unfettered and absolute discretion 
upon authority when bad. 

The power conferred upon the Commissioner 
under s 376(5) of the Bombay Provincial 
Municipal Corporation Act, 1949, to grant or 
withdraw a licence to a person in respect of an 
article to which under the rules framed under the 
Act the relevant provision of s. 376 applies, does 
not constitute an unreasonable 


GOVINDJI VITHALDAS y. MUN. CORPN. 

59 Bofh.L.R.129. 
MUNICIPAL ACT (DISTRICT) (Bom. IIT of 
1901), S. 59—Manmad Municipal Octroi Rules 
T s, T. 4—Rule made by Mirpo 


ity 

aa to tax from 1 s. SH 1Y of einas kt 
ing for octroi on goods beought within octroi 
limits for co tion or use thereiy—Amend- 
ment of this section providing for octrot on 
goods brought within i sa for consump- 
tlon, use ‘or sale— her Municipality can 
mbject to. octrof duty goods brought within 
gctroi limits sold for consumption ase 
outside such limits. 


The Manmad Municipal Octroi Rules and 
a sanctioned on Apml 16, 1943, ande 
are in operation at present do not em- 
power the Manmad Municipality to levy an 
octroi on animals or goods imported within the 
octroi limits for purposes of sale. 
A Municipality governed by the Bombay 


MUNICIPAL ACT (DISTRICT)}—(Comd.) _ nicrun UNIVERSITY ACT, 8. 4X) 
District Municipal Act, 1901, framed certain ad j 
octroi were sanctioned in 1943, and the nominations and the nomination 
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a within 
A t to this depot | another romed to him that was 
W wero partly for | one s. 40(7) of tho Nagpur Univer- 
consumption and use within tho octroi limits | sity 1923, of preferring an appeal before the 
for sale for consumption and use | Chancellor, and his faflure to avail himself 


question whether 
itioners could be subjected by the Moni- | interference by the High Court under art. 226 
to octroi duty in respect of the of the Constitution :— : 
within the octroi limits ger for Held, that as s. 40(7) of the Act was applicable 


š (DISTRICT ; 

1901, S. 59. 59 Bom.L.R.699. | PHOOLCHAND y. Naarug UNIvengrrr. 

59 Bom.LR.300. 
——_—__-_—§, e 
1901, S. 59. 59 Bom.L.2.695. | PART B STATE (LA ACT (HI of 1951). 

See Liuatrarion Act, 1 13. œ 
NAGPUR UNIVERSITY ACT (V of 1923), 59 Bom.L.R.(O.C.J.)828. 
0 India, 
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art. 226—Whether 
ules NdtBur University moans | Ssarcn Yaron y. MOHAMADALL 
“closed —WNor-compliance with re- 59 Bom.L.R.870. 
quirement of sy with wax whether justifies 
The petition e graduatsofthe N : Partner setting off his 
Der, a ag- o separate 
: graduates of jirm— 


their nomination papers wero sent by rogistered | whether binds 
post to the Registrar of the University, they Under s. 19 of the Indian Partnership Act, 
were received by him with the time fixed for | 1932, it is not within the implied authority of a 


work with the railway 
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PARTNERSHIP ACT, 8. 29—(Comd) 


partner to set off his own separate debt against 
a debt due to his firm and such 4 payment by 
way of set off does not bind the firm. 
DALIPCHAND PARIKH y. MATHURADAS. 

59 Bom.L.R.1066. 


PASSPORT ACT (XXZIV of 1920) 
Indian Passport Rules, 


infringement of r. 3 of the Indian Passport 
1949, made under a. 3 of the Act, and is 
le under r. 6 of the said Rules. 
AxnDUL RAHM y. THE STATE. 
59 Bom.L.R.857. 


PASSPORT RULES, 1949, R. 3. See PASSPORT 
ACT, 1920, S. 3. Bom.L 


———R. 4. See Pasgront Act, 1920, S. 3. 
39 Bom.L.R.857 


——_——-R. 6a). See PAsarort Act, 1920, 8. 3. 
59 Bom.L.R.857. 


PAYMENT OF hig ACT pais et of 1936), 8.2 
(Ww). See PAYMENT OF W cT, 1936, S. 15. 
59 Bom.L.R.198. 


complaint 
‚that payment has been 


slay” or hours for which the employee 
has worfed are an essential! element in deter- 
mining the amount ee and aay dispute as 
to how many days or how many hours a day 
the employee has worked isa disputo that direc 
affects the amount payable is, therefore, a 
dispute as to the amount payable within the 
meaning Of eL (a) of the proviso to s. 15(3) 


of tho Taon of W Act, 1936. 
BALKRISHNA y AS OA 
i 59 Bom.L.R.694. 


———8. 15—Petitioner clatmirik wanes from 


emplo or period o alleging 

E e fie sald ach per 

Employer contending gi not th 

during relevant period and petitioner 
ek ee E ERTA Oh: 

competent to entertain 

Pe OMT E app panion fir Names or such period. 

u by a raib 

N on October 


26, 1949, on criminal charge and on May 6 

1953, be was discharged ee o Magis 

trate. On October 20, 1953, o 
"administration. There- 
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PAYMENT OF WAGES ACT, 8. 15—{Contd). 


Act, 1936, clammin from thé period Octo- 
ber 25, 1949, to ber 19, 1953, contending 
that g this was on, 
that he continued to be in the employment of 
the railway on durfhg that perigd 
and that he was reinstated on 20, 1953 
The railway authorities contended that the peti- 
tioner was not in their employment s 
ee ee ae a 
struck oif the a as nothing 
was heard about him and he was treated as 


‘abeconding’ after October 26, 1949, and that He 


was re-omployed as as a fresh entrant on October 
20, 1953. On the question whether the Autho- 
nity had and competence to entertain 
the 


app — 

Held, that on the pleadings of the 
Before. the Authority: the: mue which 

and substan arose was as to whether 


Act (Bom. LXXIX P of. 1948—Emplo 
establishment apprime fo eiA. Gogh 
Authority for order, for orlas doth 

wages under s. 59 of Fact ct— Respondent 
wages contending 


Under s. 15 of the Payment of W Act, 
1936, the Payment of Wages Authority is bound 
to decide'an application for an order for pay- 
ment of dela wages or unia 


ques- 
a aa ae 
ee employees of an 


ihe oners who 
Pah sin er DA to the respondent, 
applied to the Eora a Wages Authority for 


an order for payment of overtime wages, 
contending that the establishment was a ‘facto 
within the meaning of the Factories Act, 1 
and that they were entitled to overtime wages 
lication was 
resisted by the respondent who alia con- 
tended that the establishment was not a factory 


but it was a resta t as defined in the Bombay 
Shops and Estab ts Act, 1948, and that 
the Authority had no to decide the 


application on the that under the Pay- 
me O Wa Ac l 6, ho “was not 

complicated questions of law or 

decido question about the status of the work- e 

Held, that on the authori of A. D. Divekar v. 

A. K. Shah, 57-Bom. L.R. 


1957.] 


PAYMENT OF WAGES ACTS, 15—(Comed,) 


s. 59 of the Factories Act was for payment of 
deducted, 


59 Bum.L.R.198. 


——§.18. See PAYMENT OF WAGES ACT, 
1936, S. 15. 59 Bom.L.R.494. 


PENAL CODE (Act XLV of 1860), S. 34— 
under 3s. 302 


acquitted by 
convicted under s. 326 read with s. 34—Whether 
conviction sustainable. 

Accused Nos. 1, 2 and 3 were charged with 


s. 34 of the Indian Penal : 
proa tat heer alae Nos. 2 and 

caused the deceased multiple injuries as a 
result of which he died and that accused No. 1, 


The J 
Nos. 2 and 3 but he con 
an offence under s. 326 read with s. 34 of the 


one of the accused persons 
common intention of all. 
RAGHU 


When such a 
the presumption arises that it continues, and the 


onus of out lies on those who assert that 
it has coased by conformity with the law of the 
new domicile. 


PRALHAD SHBONARAYAN v”. 
KARAN. 59 


GENERAL INDEX, 
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oe en ee 


Canurts would, gs a rule, decline to allow 
esp dl pratt chloe PN a ea 
amended claim would be barred by Hmitation on 
the date of the application. But that is a factor 
to be taken into account in exercise of the discre- 


the estate must strictly conform to ame 
tion. He must act within the sphere of the 
testator’s direction and must not deviate from 
it or modify tt. In the case of power, the posl- 
is no direction 


on, and the wish is that the donee 
of the power would have absolute discretion 
and free unfettered choice as to the objects, 
institutions or persons amongst whom the estate 
of the testator “might be distributed. The fest 
is whether what ressed by the testator 
is his direction Intend to control the conduct 
of fhe person to whom it js addressed or whether 

his 


it ls merely wish or indication of his mind 
that the appointed by him should use 
his own on and act as he thought best. 


RAMCHANDRA y. DAMODAR, ! ^ 
59 Bom.L.R.478 
4 a Fa me * 


1840 


PRESIDENCY SMALL CAUSE COURTS 
ACT (XV 1882), 8.73? See CouRt-FxES 
Act, 8. 31 (J). 59 Bom.L.R.663. 


PRESIDENCY-TOWNS INSOLVENCY ACT 
(II of 1909), 8. 9(A)}—Decree silent on question 
of interest on decretal amount— 


Insolvency Act, 1909, deals only with casos 
where the amount stated in the notice as the 
amount due exceeds the amount actually due 
merely by reason of a misstatement not 
otherwise. It applies only to those cases of 


mistake about the amount to be specified which 
were the result of any error in credit for 
made, or any or arith- 


part payments 


. KHAATIZABAL 
59 Bom .L.RAO.C.J.)1224. 


PREVENTION OF CORRUPTION ACT (I 
of 1947), 5. 5-A—Criminal Procedure Code 
(Act V of 1898), Secs. 154, 157—Indian Penal 
Code (Act XLV of 1860), Sec. 165-A— Whether 
s. 5-A of Act IT of 1947 affects s. 154, Criminal 
Procedure Code—Ap ility of s. 5-A—Stage 
of first information and stage of investigation, 
n between. 

The provisions of s. 5-A of the Prevention of 
Corruption Act, 1947, do not affect the provi- 
sions of s. 154 of the Criminal Procedure Code, 
1898, about the giving of first information relat- 
ing to the commission of cognizable offences. 

The provisions of s. 5-A of the Prevention of 


on - are.attracted only when the 
of in tion is reached. have no 
application at stage of the first information. 


RAM RUBUMAL KRIPLANI y. STATE. 


1950), S. 3—Order of detention by 
District M e unmier s3. 3(2}—D 
Magistrate under s. 3(3) sending report along with 


detention fur- 
valldity ed tis pa n District 

or 0 o n for 
M DF ad loe vin hi report under 
E very grounds communicated to detenu 
wader s. 7—Grounds mentioned in s. 3(3) whether 

identical with those referred to ins. 7. 

Ty cae onary paused by te D 

27, 1956, under orders by the 
te under a. 3(Z) of the Preventive Deten- 
tlon Act, 1950. On January 28, 1956, the District 
Magistrate under s. 3(3) of the Act sent his report 
and also the materials on which he had made the 
order of detention to the State Government, 
which of the same on February 3, 


1956. In the meantime on J 30, 1956, 
the District M formulated grounds 
on which the o of detention were made and 


under s. 7 of the Act the same were communicat- 
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DETENTION ACT, 8, 3— 


(Contd.) 
ed to the petitioners on J 31, 1956. A 
copy of these was to the State 


Government on Feb 6, 1956. The peti- 
tioners challenged the validity of the detention 
on the ground that the ts of s. 3(3) 
of the had not been comp with, in that 
the ground furnished to them under s. 7 of the 
Act had been sent to the State Government 


Dy he ier Masse eee 
report on Jan , 1956, but on February 
6, 1956, after the State Government had appro- 
ved of the order : 


Held, that the failore on the part of the District 
Magistrate to send along with his report under 
s. 3 (3) of the Act, the very grounds which he 
“Subsequently communicated to the detenu 
under s. 7 of the Act was not a breach of the 
bay EAS of that sub-section, and that it was 

tly complied with when he reported 
the materials on which he had made the order. 

The words “grounds on which the order has 
been made” in s. 3(3) of the Preventive 
Detention Act, 1950, ude any information or 
material on which the order is based and, 


therefore, the ds mentioned in s. 3(3) 
are not iden with those referred to in s. 7 
of the Act. 


SHAMRAO VISHNU vy. Distr. MAG., THANA. 
59 Bom.L.R.(S. C.)83. 


——S, 3— Whether n “forthwith” 
in s. 3(3) means the same thing as “as soon as may 
be” in s. 7—What “forthwith?” in s. 3(3) signi- 


fies— Whether period of five days in s. 7 
could be read into r AA under “as 
soon as may be.” 

The expresion ‘forthwith’ in s. 3(3) of the 
Preventive Detention Act, 1950, does not mean 
the same as the expression “as soon as 
may be” in s. 7 of the Act ; the former is more 

tory than the latter. The difference 

the two ions lies in this that while 
under s. 7 the time that is allowed to the authori 
to send the communication to the detenu 
what is reasonably convenient, under s. 3 (3) 
what is allowed is only the period d which 
he could not, without any fault of own, 


question is 
the 


is whether the report has been sent at the ear- 
liest point of time possible, and when there is an 
interval of time between the date of the order 


skiered is the delay in sending 
Ba A asda a Sag pe 

period of five days in s. 7 of the 
Preventive Detention Act, 1950, ian absolute 
one and is independent of the od which is 


stances of the case.» It is as erronsous to 
five days into the period allowable under 
on “as soon as may be” as to read 


KesHav NILKANTH y. Comm. OF POLICE. 
j 59 Bom.L.R.(S.C.)87, 


| 


Yord—Constitution of India, Arts. 1X1Xg) and 
IX1}(f1}—Construction of statutes, rules relating 
to—S. of valid and invalid provisions 
in a statute—Statemeat of Objects and Reasons 
whether to be relied on for construction of a 
statute. 

Prize competitions, as defined in s. 2 (d) 
the Prizo Competitions Act, 1955, which ar? 
sought to be controlled and by the 
Act, are only those competitions in which 
success does not depend to any substantial 


on skill. 
«Assuming, however, that tho priz competitions 
as defined in s. 2(d) of the said Act include those 


degree 
on which it does not so 
depend, sa. 4 and 5 of the said Act and rr. 11 and 
12 of the Rules framed under the sald Act are 
void in their application to the former only and 
pot vold in thefr entirety. Theseo provisions of 
the sections and rules aro severable in their 
application to competitions in which success 
does not depend to any substantial extent on 


iding whether a given com- 
petition within one category or not ; but 
when its true character is determined, it must 
fall either under the one or the other. 

Gambling prize competitions are not covered 
by the protection of art. 19(/)(g) of the Consti- 
tution of India. 


Prima facis 
arrive at the real meaning, it is 
to 


the mischief or defect*for w 
provided, 4) mhar remedy Parliament has 
2 cae (4) the reason of the remedy. _ 
Statement of Objects and Reasons cannot be 
used to explain the meanigg of the provisions of 
an enactment. 

The question whether a statute which is void 
m to be treated as void in toto or whether 
it is capable of enforcement as to that part 
all Me een Nr Van pa Paley 
reference to law enacted by bodies which do not 


possces ted powers of legislation, as, for 
example, the Legislatures in a Federal Union. 
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ai pa a DETENTION ACT, 8. 7. See | PRIZE COMPEITTIONS ACT, S. Ud) 

DETENTION Act, 1950, S. 3. —(Céntd.) s 

59 Bom.L.R.(S.C.)83. 
š The limitation of tho of such bodies may 

—S. 7. See Preven*rve Detention Act, | be of two kinds : it may be with referenco 
1950, 8. 3. 59 Bom.L.B.(8.C.)87. | to the subject-matter on which they could 

° logislate, as, for example, the topics enumerated 
PRIZE CO ONS ACT (XL of | im the Lists in the Seventh Schedule of the Cons- 
1955), S. X ections 4 and 5 entir titution of India ; or (ii) it may be with reference 
vold—Prize Co ms Act Rules, 1956, | to the character of the which 
rr. If amd 12— rr. If and 12 could enact in respect of subjects 


to them, as, for example, in relation to the funda- 
mental rights teed in Part II of the 
Constitution 


area 


separated what is invalid, and that Is a 
question which has to be decided by the Court 
on a consideration of the provisions of the Act. 
When a statute is in part void, it will be en- 
forced as the rest, if that is severable 
from what is invalid. It is immatecial for the 
purpose of this rule whether the validity of 
the statute arises by reason of the ~ 
matter being outside the co of the 
Legislature or by reason of its provisions con- 
travening constitutional prohibitions. : 
CHAMARBAUGWALA y. UNION OF INDIA. 

59 Bom.L.R.(S.C.) 973. 


———$8.4. See Prrze COMPETITIONS ACT, 
1955, S. 2 59 Bom.L.R.(S.C.) 973. 


. 5. Sse PRIZE COMPETITIONS ACT, 1955, 


-yag 
S. 2 (d). 59 Bom.L.R.(S.C.973. 


PROVINCIAL INSOLYENCY ACT (V of 1920), 
8. 6. 

Section 6(/) of the Provéncial Ingo Act, 
1920, does not restrict an’ 


lated by s. 6-A(2) of the Act or that he 
has Poyan OF Fie amont dus under the 
or though a amount has been 
the notice. ore, r. I-A 
(IXc) of the Provincial Insol 


debtor to have the notice set aside, is tetra vires. 
LAXMAN DHONDU vy. PARANJAPE. 
59 Bom.L.R.96. 


————-8. 28 (2). See PROVINCIAL INSOLVENCY 
AcT, S. 28A. 39 Bom.L.R.1243. 
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PROVINCIAL INSOLVENCY ACT, 8. 
Presidency-towns Insol Act (ir of l 
Sec. 52(2)(b)}—Manager o 
who is not father udicated 
Whether his to alienate joint family 
Property for legal mecessity or benefit of estate 
vests in Recetver under s. si ag a nee 
a manager to allenate fi ile. Ai 
comprised in Pcie ee zed in s. 
* When the manager of ty ad Hindu ae 
ee is not the fa dpe antes seo vent 
ight to dispose of propery o oint family 
for purposes of legal necessity or benefit to the 
estate which he had before his insolvency, is 
not vested in the Receiver in insol under 
s. 28A of the Provincial Insolvency Act, 1920. 
What avails the Receiver as property of the 
insolvent is the capacity to exercise the power in 
Ee ee the 
exercised for Als own 
eee used in s. 28A. of the 
“for own benefit”. When the 
manager of a joint Hindu family, who is not the 
father, exercises his power of disposing of 
property for the benefit of the joint family for 


purposes of neceasity, he does not exercise 
the power for his own benefit. A Hindu father, 
however, has the power or capacity to dispose of 


for his own benefit the interest of his sons in 


veer fi roperty, ae by the operation of 
DBA such ‘capacity y be exercised by the 


=e MANILAL y. MANILAL LAXMICHAND. 
-59 Bom.L.R.1243. 


———§. 59. See PROVINCIAL INSOLVENCY 
ACT, S. 28A. 59 Bom.L.R.1243. 


RAILWAY RECEKIPT-—Consignee under rail- 
receipt mot owner of goods Sit lated 
Whether such consignee can sue rail 
ministration for compensation for loss or 
fo goods. 
A bare Under a railway receipt, not 
satan contract of consignment 


maintain a sui the railway administra- 
tton for com on for loss or damage to 
goods. o has no cause of action ex 


contracta nor ex delicto. ° 
The contract incorporated in the railway 


The consignor Sia e a eles) edule 
` tration to deliver the goods covered by the rail- 
way receipt to the consignee, but the consignee 
does not thereby become a party to the con- 
tract. Unless he is the owner of the gdods 
covered by the railway receipt, the consignee is 
an agent Of ths consighor for receiving the goods 
and an agent of the sae bo cannot sus the 


railway administration for of the goods. 
SETH CHHANGAMAL y. DOM. oF INDIA. 
59 Bom.L.R.704. 


RAILWAYS ACT (IX of 1890), 8. S&I). 
See RAILWAYS Atr, 1890, S. 75 (J. 
i Bom.L.R.117. 


° (| THE i LAW RAPORTAR. 
e 


ebut it ma Pove informed any form so long as it 
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RAILWAYS ACT,:S. 72 (D). See RMLWAYS 
ACT, 1890, S. 75 (D. 59 Bom.L.R.117. 


k Ha ee s. 75(1), 
meaning of— s. 75(1) requires a sepa- 
rate E aT. in a given 
by person delivering goods for 
nature, description and valu® of spd 
whether constitutes declaration within 8. Pais, 
‘Declaration’ under s. 75(/) of the Indian , 
Railways Act, 1890, means a communication by” 
a delivering tho of goods to the 
way administration or carriage by railway, 
eee the tion what the nature, 
ption and value of the 


so delivered 
are, so that St Specia freight, uf leviable, may be 
Isvied. This communication must be in writing, 


the 
rmation to the railway 


those papers or documents the above details are 
clearly and intelligibly mentioned, then, by the 
said presentation the n delivering the 
parcel to the administration would sa the 
requirements of s. 75(/) of the Act. Section 75(/) 
does not contemplate a te declaration 
under that section, if the gs te information is 


otherwise ee by n delivering aH 
goods to the railway F RS 


E certain Papen or documents PT rom 


VITHOBA BAYANNA | y. UNION OF INDIA. 
` S9 Bom.L.R.117. 


RAILWAY ESTABLISHMENT CODE, RR. 
143,148. See CONSTITUTION OF INDIA, ART. 311. 
59 Bom.L.B.(O.C.J.)1210. 


REGISTRAR OF TRADE MARKS, whether 
Court 


The Registrar of Trade Marks is not consti- 
tuted a Court. Ho may have some of the trap- 
ings of a Court, but by reason thereof it cannot 
bei seid that he li a Court: Even though 
tion of the Roglstrar 
of a Court, he is nota 
ons of s. 9 of the Bombay 
920, do not apply to any pro- 
ceedings before him. n 

ANGLO Franca Dra. Co. v. R. D. TINAIKAR. 

59 Bom. L.B.(O.C.J.)1019. 


SAURASHTRA DISSOLUTION OF MUSLIM 
MARRIAGES ACT (XXVI of 1952), S. 2iD— 
1039, Sea 2 ea ay a Act (VII of 
e volunt away 
fa ai ot edh ktaadins. pioi 
hse by geet to return home—Husband 
not not sending ny moneys for rmalntenance— 
e entitled to divorce on ground that 
husband had neglect#d or failed to, provide for 
her maintenance—Mere omission to vide for 
wife's maintenance whether will As 
amount to neglect dP failure to provide for wife’s 
maintenance under s. Xi) of Sdurashera 
Y XVI of 1952. 

The mere fact of an omission to provide for 
the wife will not ipso facto amount to neglect 
or the wife’s maintenance 
temp by s. 2 (i) of the Saurashtra 
Dissolution of Muslim Marria Act, 1952. 
Before a husband can be said to have noglected 


“ 


“cannot be said that he hed 


1957.) a 

© e 
SAURASHTRA DISSOLUTION OF MUS- 
LIM MARRIAGES ACF, 8. XH) Contd.) 


or failed to erovide for his wife, it 
must be shown that oaee ee tte 
logal to provide s maintenance. 
mary eee not under Mahomedan or Anglo 
medan@aw bound to maintain his wife, it 


to maintain her if he sent her no money or other 
maintenance. Therefore, where the wife volun- 
tarily en a away from her husband’s house 
despite husband’s repeated requests to 
return to his home and in those circumstances 
the husband did not send her for malo- 
tenance, it was held that it could not be said that 
the husband had or failed to provide. 
for the wife’s maintenance within the of. 
s. 2 (ii) of the Saurashtra Dissolution of M 

i Act, 1952, and the wife was not on- 
titled to claim divorce under s. 2 (H) of the Act. 


Bal FATMA 7. MUMNA 
59 Bom.L.R.154. 


SAURASHTRA REFORMS ACT, 
eae of 195D, S. 2 (15). See SAURASHTRA 
REFORMES 


Act, 1951, S. 5. 
59 Bom. L.R.287. 


———8, 2 (17). See SAURASHTRA LAND. 
Resonms Act, 1951, S. 5. 59 Bom.L.R.287.1 


—__—_-§. 2 (23), See SaurasHTRA LAND’ 
Reponms Act, 1951, S. 5. 59 Bom.L.R.287. 


š (28). See SAURASATRA LAND 
Raons Act, 1951, S. 5. . 59 Bom.L.R.287. 
——— S. 5—Whether Girasdar in proviso to 


s. 5 means members of family divided from each 
by them Jointly and not 
Interpretation 


in be That of AE Hien 
must ren to category SONS 
ee en e ie Gene) 
Se enone” Dicbling sectan a 
-matter n—D 
tants how ip be contre sha ar aly 
pretation Fiscal or Taxing Act— 
of Whether High Court can interfere 
by writ of certiorari if subordinate Court or 
Tribanal has misconstrued or overlooked or not 
vision O : 

PRIS aA to s. 5 of 
Saurashtra Land Reforms 1951, means 
an individual owning a or more 

and not theamembers of divided from 
each other thofigh the held by them 
are jointly beld and not motes and 


bounds®on or before February 1, 1951, as men- 
tioned in s. 23 of the Act. Ead er 
Whee a special sfffute lays down 

nition of a word or a class of 


matter of the n and limited to it. In 
a statute which a burden on the subject 
and deprives ‘him of his right to property if 


or failed ' 
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forme. ete 

SAURASHTRA LAND REFORMS ACT, ° 
8.°5—(Contd.)® i 

there is an as to the meaning of a 


section, inasmuch as it is a disab section, the 
construction which is in favour of the freedom 

effect 
Act ons 


issued by 
sions of an inferior Tribunal when such decisions 
are either given n or in 


natoral 

has also the jurisdiction to issue a writ of certi- 
orari even to correct an error of law on the face 
of the record. Such an error must be an error 
£0 pec AoA MANES ther PS gipa or ou 
not permit the subordinate Court or Tri- 
bunal to come to a decision in the face of a 
clear ignorance or disregard of a provision of law. 
If a section of a statute is misconstrued or if 
a provision of law is overlooked or not applied 
AA DA APRO t of tho lower 
Court , then the r Court would 
interfere by a writ of certiorari. 

JUWANSINHJI BALVIRSINEJI vy. Memes oF TRIB. 


59 Bom.L.2 287. 
————§. 19{f. Ses SAURASMITRA LAND RE- 
rors Act, 1951,5.5. - 59 Bom.L.R.287. 


————§. 19({2). Ses SauRASHTRA LAND Re- 
FORMS Act, 1951, S. 5. 59 Bom.L.R.287. 


————-§. 193). See SAuRASHTRA LAND RE- 
rors ACT, 1951, 8. 5. 59 Bom.L.R.287. 


———§. 23. See SAURASHTRA~ LAND RE 
FORMS Act, 1951, 8S. 5. 59 Bom.L.R.287. 


is 
und to obey the orders of that other not only 
work which ho shall execute bat also 
details ‘of the work and the manner 


Such an application would lle to the High 
Court under s. 435(4) of the Code, but before 


a party approaches the High Court he should 
oie ape to the District Magistrato or the 
Sub- onal Magistrate, as the caso may bo, 
under s. 435(2) of the Code. 

PALL UBHAL DAVARAI 7: STATE OE DOPA 
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SPECIFIC a ocr nk S. „2. 
See SPECIFIC RELIEF Act, 1 


——§. 20. See Srecmic Revie Act, 1877, 
S. 24(b). 59 Bom.L.R.1004 


—S, 24(6)—Sumt for ormance—Plain- 


plaint, referred to a notice given by 
the defendant before the filing of the sult, in 
stated his readiness 


sopra rag legen a ora a at 
ment in the plaint to the effect that 

was ready and to perform his part of the 
contract, the plain ailure to do so should 
bring about the dismissal of the suit for specific 


part of the contract, did not in the 
OF Ee ate dinate Aine epee Pen 


a there ie EEEE E a clans 
for payment ef mond} in the event of non- 
ofmance, the Court has to determine whether 
that ono certain 


pula matone of two. thivies 
shall be done at the election of the party 
either ormance 
Where contract Is 
is called an alternative 
provisions of s. 20 of the 
Specific Relief Act do not apply to it. They, 
however, apply to a contract of the former 
type. 


NARAYAN NAGRAO 7. AMRIT HARIBHAU. 
59 Bom.L.R.1004. 


ea 57—Constitation of India, art. 31 


and (SX) (il)—Displaced Persons (Co 
Rekabliitation) Act (No. XLIV of 1955), 
20— Administration 


See 12, 36, of Evacues 
Property Act (XYXI of 1950)—D Persons 
(Claims) Act (XLIV of 1950)—-Exforcement of 


covenant in agreement when Court 


unable to compel P PETT of affir- 


affirmative covendmt—Injunction to 
breach of agreement io ell oO ee 


e THB e LAW REPORTER. 


[vou. LIX. 


SPECIFIC RELIEF ACT, 8. 57—(Conig.) 


declared by 
in art. 31(5)(oKul) of Constitu- 
tion whether includes Rp declaréd by noti- 
E l i E AE of 1950, EAA oe? 


ape Legislation relating t 
sel ead Whether hack EII 
such legtslation from ‘Gperation 
o 3I TE, or the property to which legislation ° 
one which could be declared evacuee 
property bylaw In a ee of Constitution— 
of ex “encumbrances” in s. 
1200 ey, of 1955—Right to claim specific 
ormance of agreement to sell evaceee property 
her an encumbrance. 
nder s. 57 of the Specific Relief Act, 1877, 
the inability of the Court to compel speczfic 
performance of an affirmative covenant does not 
the Court from enforcing a negative 
covenant contained in the agreement. But the 


exp 
eee ee 


manner. an agreement 
affirmative or negative is a matter of subs- 
tance and not of mere form, and 
stipulation, whether it is 
must be 
docs not by itself imply a negative agreement not 
to ae i inconsistent therewith. If a 
breach of an agreement to sell property is to be 
restrained by an injunction, cannot bo 
placed upon the negativo implication of the 
affirmative covenant to sell the property. There 
must be somothing in the agreement, apart from 
p affirmative agreement, which shows that 
has expressly or by necessary, 
e in ae A anh 
whe expression other than the purchaser. 
tee used in art. 31(5)(6)(d) 
of the of India not mean 


the direct exprestion of the will of the 
; in its context the on ‘law’ 
the lawful expression o the will of 


authority to whom power is ted. 

by th the pire ed The expression “property 
ee in art. 
31(5XbXHi) includes declared. 
by notification the under the 
Administration of Property Act, 


nee Ya ey 
i ie a Moa any law which the Stato 
gpd a a pan 


with respect to property declared by law 
P tad be npn m the opera- 
tion of cl. (2) of art. 31 Constitution, 
and it is not i pre pases ara 
which the law relates must be one could 
according to some law in force at dato of 


ge ec a a a betta N 
The on ‘“‘encumbrances” in®s. | 

of the Displaced Persons (Compensation and 
Reha n) Act, 1954, means anything 
ee revents or im 


regarded as an encumbrance 
and by the:operition ofa 12()-of the Act the 


1957.] 


SPEÇIFIC RELIEF ACT, 8. 571—(Comtd.) 


popa muai De ag ine S peat 
tral Govegnment free from that right. 


39 Bom.L.R.309. 


STATEMENT OF OBJECTS AND REASONS. 

‘The Parliamentary of an enactment 
is not admissible to construe its and 
> tho Statement of Objects and Reasons cannot be 


used to explain the meaning of the provisions 


ALA y. UNION oF INDIA. 
s9 Bom.L.R.(8.C.)973 
STATES REORGANISATION ACT (XXXVI 


1956), S. 2%8—Constitution India, arts. 
, 2, 3, 170, 368—Scope of ss. 28 and 40—Laves 
Peren tole ae d E ee vision as 


in transferred arcas 

as constitutencies for the pur- 
to the new States which are 
which enables 


transferred areas to have tho 
of the new State as if they have 
at tho last 


manner prescribed 
Under art. 4 of the Constitution of India 
the law referred to in arts. 2 and 3 of the Cons- 


for 
sistent with art. 170 of the Constitu 
: the Court is com- 


by the of the State and by the President ? 
PADMAKAR BALKRISHNAg’. STATE OF BOMBAY 
: 59 Bom.L.R355 
. 30. See STATES RSORGANISATION 
Act, 1956, S. 28. = 59 Bom.L. R358 
m . 40. See STATES REORGANISATION 
ACT, 1956, S. 28. 59 Bom.L.R.353. 
SUCCESSION ACT (XXXTX of 1925), 8. 89— 
Direction by testator io of kis 
estate and 


to executor 
as he deemed fit—Whetker such direction defec- 


GENERAL EX.. ö 
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power 
and tho made by the executor in 
pursuance of that power were good and valid 


ns. 
is a fundamental distinction between 
trusts and powers. A trust is an obligation 


annexed to . A trustee holds property 
subject to an o on which the testator has 
imposed upon The obligation follows 
from a direction of tho testator 


that the trustee must dispose of his estate in 
certain ways or upon certain specified or as 
cectained or ascertainable A trustee 
has no freedom of cho#® as to Bow he should 


dictribute the testator’s estate. He is bound 
to out the injunction given by tho testator 
and conduct in the matter of disposition 


of the estate must strictly°conform to that 


1346 ° THB 
SUMMING UP. e ° 

When a Judge sums up a case, he must stato 
the facts of the prosecution story and the version 
of the defence if any. He must explain the 
relevant law. He must invite the jury’s atten- 


the Judge must draw the j 
The expression “summing up” signifies concise- 
ness, and brevity without sacrificing what 
is casential for the understanding of the pro- 
secution case and the defence case and for the 
pr ble poate correlation and interpretation 
of evidence. A Judge is not guilty of a non- 
direction if he does not tell the jury on every 
occasion, while dealing with the evidence on 
every fact, that they must see what nobody 
can fail to se. A di tion must be 
made between omission to state what is essen- 
tial, fundamental and required for the correct 
guidance or the jury and omission to state 
what is obvious and cannot fail to be noticed. 
STATE OF BOMBAY vY. AR SARDUL SINGH. 

59 Bom.L.R.449. 


SUNNI BOHRAS of Gujarat—Sunnt Bokras of 
former Baroda State—Whether such Sunni 
Bohras governed by Hindu law of succession and 
inheritance. 

The Sunni Bohras of the territory which was 

formerly known as the Baroda State are govern- 
ed Hindu law in matters of succession 
and tance. 
ASHA Bal v. BIBAN BAL 59 Bom.L.R.470. 
TAXATION LAWS (EXTENSION TO MER- 
GED STATES AND AMENDMENT) ACT 
(LXVIII of 1949), S. 7. 

Rectification of a mistake in assessment must 
be regarded as “assessment” within the meaning 
of s. 7 of the Taxation Laws on to 
Merged States and Amendment) Act, 1949. 
ARVIND MAFATLAL Y. JNCOME-TAX OFFICER. 

= eo. a9 Bom.L.R.268. 
-TORT—Master and servant—Principal and 
—Liabilfty of person for another's tort in virtue 
of that other perso s relation to him, thougk 
other person not specifically awthorised—Appli- 
any test of essential element of conérol 
to such relation—Consent or premission 
to use car given by owner whether results in 
ency—Friend or relation of owner of car, 
dr ivihe te al request of O Whar, owner when can be 
sald to be employed as agent—Damages in 
cases of actionable negligence resulting in death 
—Estimate how to be made—Fatal Accidents Act 
(XLII of 1855), Secs. I, 2. ° 

A person may be liable for another’s wrong 
as standing to the other person in a relation 
making him answerable for you committed 
by that person in virtue of their relation, though 
not y authorised. 

It is not possible to draw any hard-and-fest 
line between the class of cases which are within 
and without the relation of master and servant. 
But it is easy enough to apply the test of the 
essential element of control which is necessaril 


; 
i 
g 
j 
EE 


permission giyen the owner to use his 
cannot be as resulting in agency even 
iR the sense in which that 


Y LAW BHPORTRR. | 


TORT—(Contd.) r 


is understood. Permission simpliciter cannot 
create employmentgas servant ©r agent. On 
the other hand a or a relative of the 
owner of a car can be said to hayp been em- 
ployed as an agent to drive it even when the 
employment is the result of # request by fhe 
owner, Is pro tempore and the service is rendered 
gratuitously or even to confer an ob on 


interested in the request being complied with. 
S a otic 
right to control. It is in this context that the 
@urpose of tho journey becomes a cognato 
matter of inquiry. The owner of a car who 
requests a friend or a relative to drive the car 
for some specific _putpos is obviously interested 
or concerned in the journey and responsible for 

of the driver. And the position 
fide ort becom pcalierst tien nay such cass 


ate Altho 
very litth may have been at the time of 
request, the element of control is implicit in 
such cases. The extent and nature of control 
in cases of this category must be one of degree. 
Estima the amount of damages in case 
of actionab gence resulting in death is 
always a diffi task for the Court. The 
must not be a subjective standard 
but an objective standard. Hypothetical consal- 
derations should not, as far as possible, be 


permitted to aN eas or reduce quantum 
of speculation and conjecture 


oe ee ee 80 
have to be eschewed. ere speculative posal- 
bility of pecuniary benefits is not sufficient; the 
assessment must be based on a reasonable 
robability of pecuniary benefit. In cases of 
Dishes income this would also be affected’ by 
income-tax that the deceased would have 
peid on his income if his life had not been cut 
short. Some uncertain valuce of reduction 
resulti from considerations of the widow 
and other matters of doubt of an 
to be borne 


of 

would be the probable 

and what is more important what amount the 

deceased would have bably spent for the 
Fx ; 


rt of his wife children. pectation 
of life of the having rogard to his 
its and the possibility 


age) Ony Dea h 
of premature death is one of the other relevant 
considerations. The assessment cannot be 
ù mere matter of mffftiplication of the datum 
of basic figure of what the deceased would 
probably have spent for the maintenance of tha, 


claimants the number of years of expecta 
tion of his life although this would have to be 
done in the first instance. The amount so 


calculated would have to be discounted to arrivo 
at an equivalent in the sum to be decreed as 


immediately payable instead of yearly payments 


ó 


‘but if the resemblance 


Roe Wap y. FAanuKH MOBEDJINA. 


59 Bom.L.B.(O.C.J.)1198. 
TRADE MARKS ACT (V of 1940) 


considering case under s. 10— Whether evidence 
of deception necessary in case falling under s. 10 
—Mea of phrase “any pee oe 
in s. 46(1 A e EE ppa 

S. ioe to be a aa wich 
s. 16(1) to be LSE to Se + 1001)—-Disergjion 
exercised by Registrar under s. 46 whe 

be interfered with by Appellate Court. 

Tho o test that has to be applied when 
the Court Is considering a case f under 8. 
10 of the Trade Marks Act, 1940, is the test 
of identity or resemblance. In considering 
a case f: under this section, the evidence 
of user is entirely irrelevant. 

The approach under s. 16 of tho Act is not 
the same as in a passing off action. It is not 
for a witness or a large number of witnesses 
to tell the Court whether there is likelihood of 
deception. The Court cannot abdicate its 
own function which is to decide on looking 
at the two trade marks and on considering them 
phonetically whether they resemble other 
and whether there is likelihood of deception. 
That function cannot be discharged b eater 
in the witness-box. The absence o 
dence of deception may be a aia riki fact 
which the Court may take into E A 

between the two marks is 
clear and obvious, then it is the duty of the 
Court to remove from the register a mark which 
is Ay to cause deception. 


mi Tai cog “any person aggrieved” 


s. 
the Trade Marks Act, 1940, means 
ns who are in some way or other 
Sessa interested in having the trade 
mark removed—whero it is a question of 
removal—from the register, or persons who 
would be substantially damaged if the trade 
mark 


Sects 46 of the Act does not lay down any 
period of ee for making an application 
under it. The question of delay in making 
an application under this section must be 
approached from the point of view whether the 
applicantastood by and caused subs- 

to the respondent and the injury 

that that injury would 
outweigh the interest of the public which the 
PA eo consider whore a trade mark is 


deceive. 
ger 16 of the’ Trade Marks Act, 1940, 


which is a ural section, must be read 
risus esd Kob ie ACE wien ne Ses An 
section. 


The relief to bo given under s. 46 of the Trado 
Marks Act, 1940, is a discretionary relief and 
the Appellate Court ordinarily should be loath 
ee exercised by 


Sis ase aa es e e a 
a particular trade is likely to deceive or 
cause confusion, the ibe contest B not Ao sack 


emmarfisonk, + 
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TRADE MARKS ACT, S. 10—(Contd.) 


between the parties to the litigation as it is 
a contest between the party def his tie 
to a particular trade mark and pub 
and the duty of the Court must always be to 
protect the public irrespective of what p 
or inconvenience it may cause to a particular 
party whose trade mark is likely to deceive 
or cause confusion. ‘ 
CBA LTD. vy. RAMALINGAM. 

59 Bom.L.R.(O.C.J.)548. 


PFE 14 (3}—Amendment of trade mark 

m repe of which application accepted and 
advert whether permussible—Application for 
amendment of Trade Mark after acceptance 
whether to be advertised— Question of identity of 
amended mark with Aa i how to be 
determined by R 


Under s. 14 a tho Trado Marks Act, 
1940, if an application for a trade mark has 
been accep and an advertisement has ‘been 

va. 15(1) ee 

ple trade mark can be permit- 
gs pit E ai ene a the trade 
amended trade mark is again 


mark, unless the 
advertised. 
When an application for amendment is mado 
after acceptance, it is for the Registrar to 
apply his mind and consider whether the appli- 
cation 18 such as would result in substantiali 
affecting the identity of the trade mark. 
he comes to that conclusion, then the amended 
application must be advertised. If, on the 
o hand, ho comes to the conclusion that 
tho amendment will not substantially affect 
the identity of the trade mark, then it is discre- 
tionary with him whether he should or should 


not order advertisement. 
would d d upon 
ardeal ooa 


Tho question of identi 
various factors—how 

appears in ono trade mark ae how it appears 
in the other, what part of the object is emphasised 
in one and what pass in the other, what im- 
eee a one object will 
what impression, the other abject cs 
to ae therefore 
bird or the samo animaleor the 
being is maintained as a device, the identity 

of the trade mark is not necessarily main 
eo adie tie eae aa given 
after considering the t and material 
provisions of the law and after applying his 
mind to what the law directs him to apply 
his mind to. If the judgment is given without 
these considerations, then, if the Court inter- 
feres, it is not interfering with his discretion, 
but it is interfering because the Registrar has 
aait to efercise properly the jurisdiction vested 

SCIENTIFIC Soar Works v. DALSUKHBHAI. 
59 Bom.L.R.(O.C.J.}539. 


See TRADE MARKS ACT, 


—__—-§. 15(). 
1940, $.14(3). 59 Bom.L.RB.(O.C.J.)539. 


———-S. 167). See Traps Mares ACT, 
1940, S. 10. 59 Bom.L.R.(O.C.J.)548. 
——_—_—S, 44(/). See?Trmapr MARKS ACT, 
1940, S. 143) £9 Bom.L.R.(O.C.J.}539. 


1345 


TRADE MARKS ACT, S. 46. See TRADE 
Marrs Act, 1940, S. 1%. è ° ° 
59 Bom.L.R.(0.C.J.}548. 


————S. 48 (J). See Traps MARKS ACT, 
1940, S. 143). 59 Bom .L.R.(O.C.J.)539. 


——S. 80-— Whether registered trade marks 
ent entitled to plead before the Registrar 
Trade Marks—Whether s. 9 of Bombay 

lenders Act (Bom. XVII of 1920) debars 

tered trade marks agent 


trade marks agent i entitled 
to be heard and to plead before the Registrar 
of Trade Marks. 

The word “act” in s. 80 of the Trade Marks 
Act, 1940, is wide enough to cover the act of 
P The gord “ ” in a. 80 of the Trade 
Marks Act, 1940, means “needed” or “found 
needful” 


Tho R of Trade Marks is not consti- 
tuted a urt. -Ho may have some of the 
trappings of a Court, but by reason thereof 
it cannot Be said that he is a Court. Even 
though in some respects the position of the 
pig plea sigan us to that of a Court, 
he is not a Court, the provisions of s. 9 
Sale a lees la tara r ames 
apply to any proceedings ore 

ving regard to the ble of the Trade 
1940, and purposes for which 
it is not the intention of the 
Legislature s. 3 of that Act to save 
the provisions of s. 9 of the Bombay Pleedercs 
Act if they are found to be in conflict with the 
provisions of the Trade Marks Act. 
ANGLO Frencu Derug Co. v. R. D. TINAIKAR. 
59 Bom.L.R.(O.C.J.)1019. 


TRANSFER OF PROPERTY ACT (IF of 


ctl S. 40— erred Act (I of 1882), 
. Die gree to immoveable property 
between vendors amd plaigtiff—Defendant having 


owners of a house agreed to sell it to the 
plaintiff for a certain consideration. There- 
after defendant No. 1, who had due notice 
of the t in favour of plaintiff, 
3 to sell 


uently the plaintiff 
obtained a sale deed of house from defend- 
“ants Nos. 2 and 3 in fulfilment of the o - 
tion under the agreement. In a suit by 
plaintiff for a declaration that he was the owner 
of the house by him and for an 
on restraining defendant No.1 from 
ing his possession of the house, it was 
conten that as the title of the property 
had vested in defendant No. 1 under the con- 
veyance made in hisgfavour, defendants Noa. 2 
and 3 were thereafter incompetent to convey 


THE pompas} LAW REPORTER. 


l 


[voL. Lrx. 
TRANSFER OF PROPERTY ACT, 8. yy 
—({Cortd.) ’ 
title to the plaintiff under the salo in his favour :— 


Held, that the plaiitiff was en 
benefit of the o on arising 


that, the title of defendant No. 1 was, there- 
fore, liable to be defeated by the sale deed 
executed by defendants Nos. 2 and 3 in favour 
of the plaintiff ; and 
je ee was entitled to the declara- 


by him. 
eld, further that s. 91 of the Indian Trusts 
Act, 1882, also camo in ald of the plaintiff. 
CHANDMOHAMMAD 7, MURTAZAKHAN. 
59 Bom.L.R.1064. 


er mort or purchaser 
P Ar apa e eA PLEET 


affected by tho doctrine of lis pendens embodied 
in s. 52 of the Transfer of Property Act, 1882, 


1957.] 


(J 6 
FER OF PROPERTY ACT, 8. 9 
~—_(Contd.) id 


ferees of the lands during the of the 
appeal before the Distrigt Court were affected 
by the rule of Ils enunciated in s. 52 
of the Tsansfer of Property Act, 1882, and they 
were, therefore, not entitled to set up their right 
against the claim of the respondents, and 
that as under the decree of the Court 
the ndents were entitled to 
sion o 
be passed against a 
tatives of a 
NARAYAN LAXMAN v”. 


——— S5. 53A—Plaintif executing sale-deed 
in favour of defendant for consideration unger 
Rs. 200 received by him —Sale-deed not regis- 
tered—Lands in possession of tenant at date of 

constructlye possession 
lf to recover possession 
defendant could get benefit 


her open to defendant to rely upon 3. 53-A 
when his right to enforce specific performance of 
agreement barred by limitation. 


The plaintiff executed a salodeed in respect 
of certain lands in favour of defendant No. 2 
for a consideration of Rs. 99-15-0 which was 
paid by defendant No. 2 to the plaintiff. This 
sale-deed was not I i t the date of 
the sale-deed the were in possession of a 
tenant and defendant No. 2 obtained construc- 
tive n of the lands because of an 
attornment made by the tenant. Ina suit by the 


under s. 53-A ; and 

t of defendant No. 2 
to enforce specific ormance of the agree- 
ment was barred by limitation, it was open to 
defendant No. 2 to rely upon s. 53-A of the 

NANABAE® GUIABA 7. APPA G 
ABA y. APPA GANU. 
q 59 Bom.L.R.303. 


—_—__—-§, 54. See TRANSFER OF PROPERTY 
ACT, 1882, S. 53-A. 59 Bom.L.R.303. 


——S. 54—Cengal Provinces and Berar 
Relief of Indebtedness Act (XIV of 1939), Secs. 
document 


15(2), 110.)}-—Plainsiffs executing ee- 
ing to sell pro o defendant for ain 
debt of poner iff seers pire creditor, b 
debt o $, to t or, Oy 
ee endant put in a of 
pro endant paying ments to 
pl 5 4 transaction 
¢ or agresment for transaction 
whether void under s. 15(2) of C.P. & B.RJ. Act. 
A scheme was framed under s. 11(/) of the 


GENERAL p= ` R 
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TRANSFER OF PROPERTY ACT, S. 54. 
—(Lontd) s ¢ 


Central Provinces and Berar Relief of Indebted- 
ness Act, 1939, on June 13, 1941, whereunder 
the debt due from the plaintiffs to their creditor 
was payable by instalments, the last of which 
was le on March 15, 1959. On Afril 
28, 1949, the plaintiffs executed a document 
whereunder they agreed to sell a fleld to the 
defendant for a certain amount m consideragon 
of the defendant satisfying the debt due to 
the plaintiffs’ creditor. The document further 
provided that the plaintiffs should execute a 
sale deed in respect of the fleld at a future date. 
In pursuance of this agreement the plaintiffs 
put the defendant in possession of the property 
and the defendant went on paying instalments 
to the plaintiffs’ creditor arly. The plain- 
tiffs on April 1, 1950, filed a suit against the 
defendant for possession of the pro on 
the that the transaction dated April 28, 
1949, was not merely a contract of sale but was 
a sale itself and as such was void under s. 15(2) 
of the Central Provinces and Berar Relief of 
Indebtedness Act :— 

Held, that a transfer as contemplated by s. 
15(2) of the Act must necessarily be a transfer 
which is a valid one under the Transfer of 
Property Act, 1882, and 

thet, as, in the circumstances of the case, 
the o pe erry ad ee 
from the plaintiffs to the defendant by the 
execution of the document dated April 28, 1949, 
the transaction was merely a contract of sale 
and was, therefore, not void under s. 15(2) 
of the Central Provinces and Berar Relief of 
Indebtedness Act. 

BAJIRAO GANPATI vy. DAULATRAO. 
59 Bom.L.R.1007. 


——__—_——S. 55. See TRANSFER OF PROPERTY 
Act, 1882, S. 54. 59 Bom E... 1007. 


——— 5S, 65A. See TRANSFER OF PROPERTY 
Act, 1882, S. 52. 59 Bom.L.R.46. 


-` 
——S, 106. See Bompa¥ TENANE AND 


AGRICULTURAL LANDS ACT, al 34. 
<5 orp L-1098. 


——_-§.111. See Bombay TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 14. 
$ 59 Bom.L.R.59. 


————— S, 111(c). See Bowmay TENANCY AND 
AGRICULTURAL LANDs AcT, 1948, S. 14. 
59 Bom.L.R.(F.B.)168. 


————-§. 111(c}—Bombay Rents, Hotel and 
House Rates Control Act (Bom. LVII 

Secs. 12, 5(3), 2(11)—Mortgagee 
of mortgaged property 


ther tem- 


Act 
The plaintiffs mortga with possession a 
shop with defendant No.1. By a second 
possessory mo the plaintiffs mortgaged 
the shop to defendants Nos. 2 to 4, who were 
in possession of the shop as tenants of defend- 
ant No. 1 before the date of this mortgage. In 
a sult by the plaintiffs for redemption of the 
morigaget, defendants Nos. 2 to 4 claimed tho 
See ERA A Hotel and Lodg- 
ing House Rates Control 1947, and contend- 
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TRANSFER OF PROPERTY ACTF, 
° S, 111(¢-—(Contd). apo 


ed that they were not liable to deliver actual 


eld, that under s. 111(c) of the Transfer 
of Property Act, 1882, when the interest of 
mortgagee defendant No.1 came to an 
on redemption, the lease executed by him 
in favour of defendants Nos. 2 to 4 was also 


that the protection sought by defendants Nos. 
2 to 4 under s. 12 of the Bombay Rents, Hotel 
and Lodging House Rates Control A 


them and the plaintiffs, and 
that, therefore, the plaintiffs were entitled 


pont kaa ecu sees 
BANSILAL y. SHA SHAMIL 

59 Bom.L.R.684. 
———§. 117. See Bo@say TENANCY AND 


AGRICULTURAL LANDS ACT, 1948, S. 14. 
59 Bom.L.R.59. 


n the f of which the diction of a 
ribunal and upon a fact which forms 
Tt of the to be ded by the Tribunal 


s as follows: If the fact be collateral to the 

actual matter which the lower Court has to 

ty, that Court cannot, a wrong decision 
th to it, give i juiiedict! 


it wo possess. 
Court must decide as to the collateral fact, 


upon certiorari inquire into the correctness of 
the decision, and may quash the prore De 
in the lower Court if such decision 


into, 
be granted, although the 
l Court may hgve arrived at an erroneous 
conclusion with regard to it. 

New GuyraT CoTToN Munas Lrp. y. LABOUR 
App. Trin. 59 Bom.L.R.2096 


TRUST, motive of settlor in creating. 

There is a vital difference between the nature 
of the bequest or trust and the motive with 
which the benefit of the bequest or trust is 

If a settlor endows an educational 

tution or provides a scholarship to be given 

to students studying in an educational institu- 
tion, the trust must be ded as a charitable 
trust even if the motive of the settlor in making 
that provision was to carn religious merit. The 
motive of the settlor is immaterial in considering 
whether a trust is a religious trust ora charitable 


trust. 
CHHOTALAL LALLUBHAI y., CHARITY CoMmMR., 
BOMBAY. 59 Bam.L.R.349. 


ae ooe kon pomar 
bsg ree E poate 
trusts and powers. trust is an obligation 
annexed to ownership? A trustee holds property 
t 
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TRUST—(Contd). ° P 


e 
subject to an obligation which the testator has 
Imposed upon The obligation follows 


ne of a a a 


T 
distributo the testator’s estate. He is 

to carry out the injunction given by the testator 
and his conduct in the matter of di tion of 
the estate’ must strictly conform to that injunc- 
tion. He must act within the sphere of the 
testator’s direction and must not deviate from 
it or modify it. In the case of power, the posi- 
tion is quite different. There is no direction by the 
testator. There is only his wish or recommenda- 
tiap, and the wish is that the donee of the power 
would have absolute discretion and free un- 
fettered choice as to the ob institutions 
or persons amongst whom estate of the 
testator might be distributed. The test is 
whether what is expressed by the testator is 
his direction intended to control the conduct 
of the person to whom it is addressed or whether 
it is merely his wish or indication of his mind 
that the n appointed by him should use 
his own di ion and act as he thought best. 
In the former caso it is a trust, whereas in the 
latter case it is a power. In order to consider 
whether the testator created a trust or gave 
power, the will must be construed as a whole 
and the intention of the testator gathered. 


MAHADEO RAMCHANDRA y. DAMODAR. 


59 Bom.L.R.478. 


TRUSTEE—Bank and customer—Bank collec- 
ting bilis o 


any 
to be wound up after collection of bills—Whether 
amount of bills held in trust by bank for customer— 


—Customer whether entitled to be paid in priority 
to other creditors of bank. 
The a t delivered to the respondent 


bank, which he had a current account, 
bills of exchange for collection at Aden and 
these bills were collected on April 25 and 26, 
1949. The appellant did not instruct the res- 
ndent as to what was to be done when the 
ills were realised and the proceeds came to 
the respondent. The respondent recerved in- 
timation that these bills were collected on May 
2, 1949, and on that very day a petition was 
presented for winding up of the respondent and 
a winding up order was made. In liquidation 
the ap t’s claim in respect of the amount 
of the Pills was allowed as an ordinafy creditor. 
The appellant took out a bér summons 
contending that ho was en to be treated 
as a tor who should be paid in priority 
vat T creditbrs because the amount of 
e bills was held ondent in trust 
for him :— ` by 8 oe ° 
Held, that m the absence of any instructions 
from the appellant, the function of the res- 
pofident as an agent fotollection came to an 
end when the bills were collected, and the sale 
proceeds not being impressed with any trust, 
the respondent became entitled to use those 
salo proceeds for its ordinary business, and 
that, therefore, the respondent became the 
debtor of the appellant as soon as these bills 
were realised and the appellant was not entitled 


é a 
r) 5 
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to be paid in priority t tho other omtinary 


Tt is not tMeesto say that bank in every case 
where it collects bills as an for its customer 
asa trustee. It is a trustee 
is not realised or not collected. 
the bill is collected, it then 
the facts of each case whether 
Bs to the proceeds the bank is a trustee 
ra 


VALAJA GOVINDA y. EXCHANGE BANK OF INDIA. 
59 Bom.L.R.(O.C_J.)536. 


TRUSTS ACT (H of 1882), 8.91: See TRANS- 
FER OF PROPERTY ACT, 1882, S. 40 


aa al A a 
The: Bombay Land Requisition: Act Act, 1948, 
does not contravene of arts. 


amendments. 
Lita VATI BAI y. STATE "O OF BOMBAY. 
59 Bom.L.RAS. C.)934: 


—— Bombay Provincial Inectrency Rules, 
1924, R. 111-A(JO). 

Rule 111-A(J0) of the Bombay Provincial 
Insolvency Rules, 1924, i nena vE tho Bombay 


Sections 5, 6, 6A, 7, 8,9, 17A, 29A, 31A, 
31B, 31C, 31D, 32 to 32R, M, 63A and 4C 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948, are not inconsistent with tho 
E of right to conferred by 

Constitution, and are ore valid. 
PARASRAM DAMODHAR p. STATE OF BOMBAY. 
59 Bom. L.R. 616. 


—— Tenancy and Agricoltoral 
Lands Ss. 7 and 32H. 

i and 32H of the Bombay Tenancy 
and Agricultural Lands Act, 1948, do not dele- 
gate legislative authority to the Government 
and are ore Valid. 

PanaAsnaAM D HAR ¥. STATE OF BOMBAY. 
e 59 Bom. L.R. 616 


———— Bombay Temancy and Agricultoral 
EARRA OGE to Bombey 1 
mbay Tenancy 
‘and aero l ee a a 
with to perty conferred Part 
of the a of Tadia and a an 


ia Pg Re Serb 

lands in areas in w ihe Record of Rights 
January 1, 1952. 
ABDUL RAHMAN 


y. VITHAL ARJUN. 
59 Bom.LR. 579. 


gree 


59 Bom.L.R.1084.” 


1851 
ULERA ieee 
© Tenancy and Agricultural 
Lands, Act, S.- 88D. 
Section 88D.of the Bombay T and 


Agricultural Lands Act, 1948, fs in 
PARASRAM DAMODHAR 7. STATE OF BOMBAY. 


- +59 Bom.L.R. 6] Qn 





ct, 1952, are not in any manner viola- 
TER of art. 14 of the Constitution of India, and 
nstitotion. 


Bom L-B.(S.C 917 
wW meaning of. 

PEA Donna o fe intention and can be 
either Whether it is one 
or the o aten Paa Ear TA P A 
that the walving a right should after 


Ged Gt ei 


some act on The war a 
goin 18 su poe to ae 
ae f ia ae fiers 
a parti o jo would noe. 

ifself an inference a 
NARAYAN F. Sic OF ToN 

Py 59 Bom.L.B.532. 
WORDS AND 


PHRASES: 
“A mortgages l in possession’’. See BOMBAY TEN- 
ANCY AND AGRICULTURAL LaNps ACT, S. 4(c). 
59 Bomn.L.R.846. 
“Act.” See TRADE Marxs Act, S. 80. 

59 Bom.L.R.(O.C.J.)1019. 


Bue alas ” See TRADE MARKS 
rye s9 Bom.L.R.(O.C.J.)548. 

ae or expression impo a person 
Bilin AA oner or as 


AND UNANI PRACTITIONERS ACT, 5. 16. 
59 Bom.L.R.373. 
“Apply.” See Bommay RENTS, HOTEL AND 
Lopaina Hous Rates CONTROL Act, 8. 50. 
59 Bom.L.R.227. 
fits tax.” See 
49 Bom.L.R518. 

é 


“Asscesable to excess 
Fruaurncs Act, S. 10. 
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“Connected panty sa hice ” CENTRAL 
PROVINCES LAND cT, $. 1967). 

59 Bom.L.R.298. 

“Carrying on business more efficientiy”. 


See COMPANIES ACT, S. 17. 
59 Bom.L.B.(O.C.J.)738. 
“Conformably to such i t” See In- 
COME-TAX ACT, S. 66(5). Bom.L.R.1249. 
* “Compensation for loss of employment.” 
See INCOME-TAX ACT, S. 7, EXPLANATION 2. 
59 Bom.L.R.436. 


“Declaration” See RAILWAYS ACT, S. 75(J). 


59 Bom. .L.R.117. 

“Does not admit of ph posseasion.”’ 
See LIMITATION Act, ART. 10. 

59 Bom.L.R.1073, 


ing prod 
Funps Act, Scu. I, EXPLANATION. 
59 Bon.L.R. 760. 


“Encumbrances.” See Sprciric RELIEF AcT> 
S. 57. e 593 Bom.L.R.W9. 


“Entries made beforehand against his name.” 
See FACTORIES Act, S. 62(/)(a). 

u S9 Bom.L.R.652. 

“Exceasive.” See Bompay RENTS, HOTEL 

AND Lopcmne Hovus® RATES CONTROL ACT, 

S. 11(1Xa). 59 Bom.L.R.217. 


“Evidence.” See Court-Fees Act, S. 31(D. 
59 Bom.L.R.663. 

“For a period of not less than 10 years.” 
See Bompay TENANCY AND AGRICULTURAL 
Lanps Act, S. 4. 59 Bom.L.R.101. 


“For the space of not more than sx months 
from its promuigaton.” See GOVERNMENT 
OF INDIA Act, 9TH SCH. S. 72. 

59 Bom.L.R.(8.C.)910, 


“For use as. intoxicating liquor.” See 
BomBAY PROBTSITION ACT, S. 24A. 
55 Bom.L.R.(O.C.J.)786. 


DETENTION 
59 Bom.L.R.(S.C.)87. 


So cina oF J Government.” Ses BOMBAY 
AGRICULTURAL LAND3 ACT, 


8. 51. 59 Bom.L.R.339. 


“Government.” See Bowpay TENANCY AND 
AGRICULTURAL LAND3 ACT, 5. 51. 
59 Bom.L.R.339. 
“Grounds on which the order has been made.” 
See PREVENTIVE DETENTION ACT, 8. 3. 
59 Bom.L.R.G.C.)83. 
rovide.” Sas BOMBAY 
NTROL AcT, 8.8. 
59 Bom.L.BA(O.C.J.)4. 
“Ilegal practice.” See CENTRAL PROVINCES 
AND BERAR PANCHAYATS ACT, S. 14, 
59 Bom .L.R.1 


does ale aw ae nies eon are caving: 


ee 


“If the by-laws so 
FORWARD CONTRACTS 


ed.” See EMPLOYEES’ PROVIDENT FUNDS Act, 
S. I. 59 Bom.L.R.877. 

“Industry”. See EMPLOYEES’ PROVIDENT 
Funps Act, 8. 1. 59 Bom.L.R.877. 
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WORDS AND PHRASES-2(Contd.) 
“Injurious to health.” See Bompay 
TION OF ADULTERATION ACT, S. 4. 
59 B4m.L.R.141. 
“‘Tesued."’ See Tcoam-tax ACT, S. M. 
Bqm.L.R.433. 
“Law.” See Svice cT, 8. 57. 
$ Bom .L.2.309. 
“Liable to assesment.” See FINANCE ACT, 
5S. 10. ; 59 Bom .L.R518 


“Main source of the Income of the landlord 
for his maintenance.” See BOMBAY TENANCY 
AND AGRICULTURAL LANDs ACT, S. 34(2Xc). 

59 Bom.L.R(F.B.)164. 

“Matters in the List.” Ses COMMISSIÔNS oF 
Ingumy Act, 8.3. 459 Bom.L.R.(O.C.J.)76. 
° “May.” See Boweay RENTS, HOTEL AND 
Lopare House’ Rates CONTROL Act, 8. 12, 

59 Bom.L.R.158. 

“Misstatement." See PRESIDENCY-TOWNS 
INSOLVENCY ACT, S. 9 (A). 59 Bom.L.R.1224. 

“No proceedings.” See BOMBAY PREVENTION 
OF FRAGMENTATION AND CONSOLIDATION OF 
HoLprnas Act, 8. 27. 59 Bom.L.R.1026. 


“Othér witnesses for the prosecution.” See 
CRIMINAL PROCEDURE CODE, . 207A(4). 

‘59 Bom.L.R.645. 

“Person.” See CONSTITUTION oF INDIA, 

ART. 311. 59 Bom.L.R.420. 

“Persons, if any, as may~be oe See 
CRIMINAL PROCEDURE CODE, S. A(4) 

3 59 Bom.L.R.645. 

K pending before the Appellate 

Tribunal” See INDUSTRIAL DISPUTES (AMEND- 


PROVISIONS) ACT, 
59 Bom.L.B.261. 


“Property declared by law to be eovacuee 


property.” See Speciric RELIEF Act, S. 57, 
59 Bom.L.R.309. 

` “Retrenchment” See INDUSTRIAL DISPUTES 

Act, S. 2(00). ` 459 Bom.LR.(S.C.)384. 


“Roquired.” See TRADE MARKS ACT, S. 80. 
59 Bom.L.R.(O.C.J.)1019. 


See NAGPUR UNIVERSITY AcT, 
59 Bom.L.R.300. 


or, sale.” 


L.R.282. 


“The date of assessment.” See INCOME-TAX 
ACT, S. 18A. 59 Bom.L.R.496. 


“Thereon.” See INCOME-TAX Bf, S. 66(5). 


“Sealed”. 
S. 40 (D. 
“Shall not be liable to a 
See CIVIL PROCEDURE CODE, S. 6X1 


LR.1249. 

“Vyavahara.” See Bolmay Local BOARDI 
ACT, S. 99. 59 Bop.L.R.474. 
“Under this Act.” See MAMLATDAR'S COURTS 
Act, 8. 26 (b). *e ` 59 Bom.L.R.1076: 
“Wagee.” See BOMBAY INDUSTRIAL RELA- 


NS ACT, CHAPTER YH, Sca. I 
” 59 Bom.L.R.207. 
“Without the sanction referred to in clause 
(a).” See Company's ACT, S. 512()(a)(b). ° 
59 Bom .L.B.(O.C.J.)1016. 
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